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Commentary

1. Introduction

On 7 February 2007, Trial Chamber I of the International Criminal Tribunal for the former Yugoslavia (ICTY) 
issued its judgement on allegations of contempt in the case of Prosecutor v. Margetić.1 The Defendant was 
found guilty of having published protected witness information from the Blaškić case on his website.2 Such 
publication was found to be in violation of Rule 77 of the Rules of Procedure and Evidence (RPE), which 
regulate contempt proceedings. More particularly, the defendant’s conduct was held to constitute a disclosure 
of information in violation of an order,3 an interference with witnesses,4 and an interference with the 
administration of justice.5 As a result, the accused was sentenced to a term of three months of imprisonment 
and the payment of a ten thousand euro fine.6 

The first section of this commentary will revisit the issue of the tribunal’s jurisdiction for contempt. I will 
then comment on two substantial points considered by the chamber, the interference with witnesses and the 
interaction between contempt proceedings and the freedom of expression.

2. Revisiting the ICTY’s jurisdiction over contempt

Having briefly laid down the terms of the debate (2.1), this section will revisit the foundations of the tribunal’s 
exercise of jurisdiction over contempt (2.3), after having determined that these proceedings are criminal in 
nature (2.2).

2.1. Challenging jurisdiction and the tribunal’s justification

The defendant in the present case challenged the jurisdiction of the tribunal in matters of contempt. According 
to him, the jurisdiction of the court does not extend beyond serious violations of international humanitarian 
law in the former Yugoslavia.7 In response to this, the Trial Chamber reaffirms what is now established case 
law at the ICTY, namely that it possesses the inherent power to prosecute and punish contempt, and that “this 
power ensures that the exercise of the jurisdiction expressly given to the Tribunal is not frustrated and that 
the Tribunal’s basic judicial functions are safeguarded.”8

Although this answer is in line with the reasoning adopted in previous cases of contempt, it does not answer 
all the questions raised by such a practice, repetition not in itself being sufficient justification for a legal 
position. Neither can the fact that Rule 77 expressly mentions “inherent powers” be of any solace, given that 
the RPE are drafted by the judges themselves, which gives rise to the anomalous situation where judges are 
both the drafters of the legislative provisions and in charge of applying them, thus creating a self justifying 
circular system, which still requires external legal justification.

2.2. The nature of contempt proceedings

In the past, the ICTY has been adamant that it has not created a new offence and that that contempt provisions 
were merely procedural, being contained in the RPE, which are adopted according to Article 15 of the Statute. 
According to the chamber, the authority given to the judges under this Article “does not permit rules to be 
adopted which constitute new offences, but it does permit the judges to adopt rules of procedure and evidence 

1  ICTY, Judgement on allegations of contempt, Prosecutor v. Margetić, Case No. IT-95-14-R77.6, T. Ch. I, 7 February 2007, in this 
volume, p. 285.

2 ICTY, Prosecutor v. Blaškić, Case No. IT-95-14-T.
3 Rule 77(A)(ii), RPE.
4 Rule 77(A)(iv), RPE.
5 Rule 77(A), RPE.
6 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 94.
7 Ibid., par. 33.
8 Ibid., par. 34.
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for the conduct of matters falling within the inherent jurisdiction of the Tribunal as well as matters within its 
statutory jurisdiction.”9 This is entirely unpersuasive for two reasons. 

For one, what the judges are in effect saying is that they could not have created a new offence, because the 
Statute does not allow them to do so. The circularity of this reasoning is obvious. It cannot be that what is 
contained in the RPE is procedural just because it must be according to the Statute. This would render the 
whole notion of ultra vires ineffective. The nature of the contempt proceedings must be established, and only 
then should it be determined whether this falls within the competence of the judges. 

Second of all, and linked to this, the judges are confusing the source of a provision and its nature, by creating 
a false dichotomy between “inherent powers” on the one hand, and “new offence” on the other, suggesting 
that the exercise of the former denies the criminal nature of the latter. However, those two issues are not on 
the same level. This is the reason we will first determine the nature of contempt proceedings, before assessing 
whether they fall within the powers of the tribunal. 

With this in mind, it seems difficult to argue that the contempt proceedings are not criminal in nature, 
irrespective of the qualification given by the tribunal. From a semantic point of view, the language used by 
Rule 77 clearly belongs to the family of criminal law. The contempt proceedings give rise to a “prosecution” 
after being “charged” or “indicted”, and the person might be “found guilty”. Moreover, the person being 
prosecuted will benefit from the same rights of the defence under the RPE, and the trial will follow the same 
procedural steps as during regular trials.10

Finally, the person can be sentenced to a maximum of seven years imprisonment and the payment of a fine. 
This last aspect is particularly important, as can be seen in the established case law of the European Court 
of Human Rights. Indeed, according to the Strasbourg Court, independently of the national classification of 
the proceedings and the nature of the offence, “in a society subscribing to the rule of law, there belong to the 
“criminal” sphere deprivations of liberty liable to be imposed as a punishment, except those which by their 
nature, duration or manner of execution cannot be appreciably detrimental. The seriousness of what is at 
stake, the traditions of the Contracting States and the importance attached by the Convention to respect for 
the physical liberty of the person all require that this should be so.”11 

Applying this to contempt proceedings at the ICTY, one could hardly argue that the imposition of a term of 
imprisonment of up to seven years is not “appreciably detrimental”, and the only conclusion can be that this 
constitutes a criminal offence.12

2.3. The legal foundations for prosecuting contempt

Having established the criminal nature of contempt proceedings, the question therefore becomes whether 
the tribunal has inherent powers to create a criminal offence, in order to ensure the good administration of 
justice. 

Any answer to this brings into play two series of questions, the first relating to the principle of legality in 
criminal matters, the second more generally to the scope of inherent powers of any international Court. 
These issues are, of course, intertwined in the sense that they both outline similar issues of jurisdiction, but 
they differ in their temporal scope. Indeed, although the provision might be in violation of the principle of 
legality in its establishment and initial prosecution, it could be argued that, to some extent, the principle of 
legality would be respected for subsequent defendants who could not claim not to know that their conduct 
could give rise to prosecution. If, however, the underlying justification for exercising jurisdiction at all in the 
absence of a statutory provision - inherent powers - can in fact be contested, it applies to all prosecutions for 
that offence.

9  ICTY, Judgment on Allegations of Contempt Against Prior Counsel, Milan Vujin, Prosecutor v. Tadić, Case No. IT-94-1-AR77, 
A. Ch., 31 January 2000, Klip/ Sluiter, ALC-IV-145, par. 24.

10 Rule 77(E), RPE.
11  European Court of Human Rights, Engel and others v. Netherlands, 8 June 1976, Series A No. 22 (1979-1980)  

1 EHRR 647, par. 82.
12  Circumstantial evidence of this can further be adduced from the fact that a considerable number of national jurisdictions include 

contempt in their criminal codes: see C. Gane, Commentary, Klip/ Sluiter, ALC-V-238.
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2.3.1. Violation of the principle of legality?

Any discussion on the principle of legality, which requires that a crime be sufficiently defined at the time of 
the conduct that could give rise to criminal responsibility, leads us into familiar territory, that of the impact of 
customary law in establishing the existence of a crime. 

What distinguishes contempt proceedings from other situations where the ICTY has established the existence 
of customary law to support the prosecution of certain crimes is that, formally, these crimes were linked to 
an express jurisdictional provision of the Statute, however vague. Indeed, the Statute clearly provides that 
the material jurisdiction of the tribunal extends to genocide, crimes against humanity, grave breaches of the 
Geneva conventions and violations of the laws or customs of war.13 These provisions are the methodological 
triggers that allow the tribunal to move into the territory of customary law, and whatever the margin of 
appreciation permitted to the judges to “discover” the full extent of customary law, any crime must certainly 
formally fall under one of these headings. This is not the case for contempt proceedings, which, even if one 
accepts that they might find a basis in customary law, the judges never tried to categorize under the existing 
crimes of the Statute. 

In fact, the ICTY has openly admitted that there is no basis in customary law for contempt proceedings,14 
instead referring to the “general principles of law common to the major legal systems of the world”.15 Beyond 
debating the actual content of these “general principles of law”,16 it can be debated whether this source of law 
can at all be a sound basis for prosecuting an offence. Usually, general principles are used to establish the 
content of procedural rules. However, once the tribunal’s contention that Rule 77 is procedural in nature has 
been refuted, as we have done previously, there seems little justification to refer to general principles as an 
acceptable source for prosecuting contempt. In the absence of any statutory foundation, or any justification 
under customary international law, the natural conclusion is that Rule 77 violates the principle of legality.

Related to this issue, is it interesting to note that the defendant in this case requested that the Security Council 
be consulted for “its interpretation of the mandate of the tribunal and the scope of the Tribunal’s powers”.17 
The response by the chamber is confusing and not entirely satisfactory. For one, it considers that as a judicial 
body, the tribunal is “tasked with implementing and interpreting all legal provisions relevant to its work, 
including the United Nations Security Council Resolutions”.18 There are two difficulties with this statement. 
For one, this could certainly be seen as a valid point, had the tribunal actually conducted such an analysis in 
relation to contempt. Indeed, by referring to the theory of “inherent powers” to justify its jurisdiction over 
contempt, the ICTY is actually not linking it to any “legal provision relevant to its work”. More specifically, 
at no point in the case law relating to this issue have the judges tried to interpret the relevant Security Council 
Resolutions, most notably the one by which is was created.19

Secondly, and more generally, this statement is not actually an answer to the request. Indeed, it is a misreading 
of the role of the amicus curiae. What this procedure provides is external input on an issue, but without 
removing the ultimate discretion of the tribunal as a judicial body. If we follow the logic of the chamber, 
any amicus curiae intervention would be considered as an encroachment on the judicial prerogatives of the 
tribunal, and the whole amicus procedure would have to be removed. 

In fact, contradicting its own reasoning, which, if followed, should have ended the discussion at this point, 
the tribunal goes on to explain why it does not consider it desirable to ask for clarifications, “in view of the 
well-established jurisprudence regarding the tribunal’s jurisdiction to hear contempt cases”.20 It might seem 
sensible not to burden proceedings by inviting amicus curiae submissions for settled matters. However, the 

13 Articles 2, 3, 4 and 5, ICTY Statute.
14 Judgment on Allegations of Contempt Against Prior Counsel, Milan Vujin, Prosecutor v. Tadić, A. Ch., supra note 9, par. 14.
15 Ibid., par. 15. 
16  See C. Gane, Commentary, supra note 12, p. 238 (arguing that the tribunal’s analysis, by focusing essentially on a handful of 

common law systems, casts serious doubt as to the existence of a general principle in this matter).
17 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 33.
18 Ibid., par. 35.
19  United Nations Security Council, United Nations Security Council Resolution 827 (1992), 25 May 

 1993, UN Doc. S/RES/827 (1992).
20 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 35.
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307

Commentary Dov Jacobs

implication of such a statement is that, were the issue not settled, it might be desirable to actually ask the 
Security Council for a clarification. And yet, even in the early contempt decisions, the chambers had never 
referred back to the Security Council. 

Thus, the consequence, if not explicit then at the least inherent, of the judges’ reasoning is that there is an 
original problem in clarifying this issue. However, rather than taking the opportunity to correct it when given 
the chance, the chamber finds solace in repetition, and rejects the defence request.

1.3.2. The flawed justification for inherent powers to prosecute contempt

The second avenue of analysis relates back to the notion of inherent powers. As mentioned previously, the 
chamber, referring to established judicial practice, recalled that that it “possesses the inherent power to 
prosecute and punish conduct that interferes with its administration of justice”,21 in order to safeguard the 
tribunal’s basic judicial functions.

There is, however, no discussion of the concept of “inherent powers” itself. The use of such an approach at 
the ICTY is generally traced back to an Appeals Chamber judgement in the Blaškić case.22 In that case, the 
Appellate body found that the power to take enforcement measures against States could not be regarded as 
inherent in the tribunal’s functions,23 and reproduced in a lengthy footnote the origin of such notion in the 
case-law of the International Court of Justice (ICJ), most notably the case of Northern Cameroons,24 and the 
Nuclear Tests case.25 In relation to contempt, the reference to “inherent powers” was effected in the Vujin 
case,26 with a reference to Blaškić and those same ICJ cases. 

It is beyond the scope of this commentary to propose a general critique of the notion of inherent jurisdiction,27 
or the more specific ambiguity of the ICTY’s use of the term.28 However, even accepting the existence of such 
a concept as defined by the ICJ, a close reading of the referenced case law creates some doubt as to its exact 
relevancy to the issue of contempt. 

This is certainly true of the case of Northern Cameroons. In that judgment, the ICJ does not actually refer to 
“inherent powers”. It refers to “inherent limitations on the exercise of the judicial function which the court, 
as a court of justice can never ignore”.29 The world court was ruling on the question of whether its exercise 
of jurisdiction over the claims of the Parties would exceed its judicial character and integrity. In effect, to the 
extent that this stems from the exercise of an inherent power, it is a power to limit its own jurisdiction, not 
expand it, as the ICTY is attempting to do. 

As for the Nuclear Tests case, it does seem to provide a somewhat more relevant justification. The ICJ held 
that: “the Court possesses an inherent jurisdiction enabling it to take such action as may be required, […] to 
ensure that the exercise of its jurisdiction over the merits, if and when established, shall not be frustrated”.30 
However, “it is not at all clear that [this case] provides a secure juridical footing for the broad contempt power 

21 Ibid., par. 34.
22  ICTY, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 

Prosecutor v. Blaškić, Case No. IT-95-14-AR108bis, A. Ch., 29 October 1997, Klip/ Sluiter, ALC-I-245.
23 Ibid., par. 25.
24  International Court of Justice, Case Concerning the Northern Cameroons, Cameroon v. United Kingdom, Preliminary Objections, 

2 December 1963, ICJ Reports 1963, p. 15. 
25 International Court of Justice, Nuclear Tests Case, Australia v. France, 20 December 1974, ICJ Reports 1974, p. 253.
26  ICTY, Judgment on Allegations of Contempt against Prior Counsel, Milan Vujin, Prosecutor v. Tadić, Case No. IT-94-1-AR77, 

A. Ch., 31 January, Klip/ Sluiter, ALC-IV-145, par. 13. An older contempt proceeding had not broached the question. See ICTY, 
Finding of Contempt of the Tribunal, Prosecutor v. Aleksovski, Case No. IT-95-14/1-T, T. Ch. I-bis, 11 December 1998, Klip/ 
Sluiter, ALC-III-349. Interestingly, the issue was belatedly allowed to be raised on appeal in light of the Vujin Judgment that had 
been handed down in the meantime (ICTY, Judgement on Appeal by Anto Nobilo Against Finding of Contempt, Prosecutor v. 
Aleksovski, Case No. IT-95-14/1-AR77, A. Ch., 30 May 2001, Klip/ Sluiter, ALC-VII-205).

27  For a short and solid argumentation doubting both the theoretical and practical relevance of the notion in the context of international 
organizations, see J. Klabbers, An Introduction to International Institutional Law, 2nd Edition, Cambridge University Press, 
Cambridge 2009, p. 75-78.

28  For an analysis of the tribunal’s semantic hesitations in relation to inherent powers, see M. Bohlander, International Criminal 
Tribunals and Their Power to Punish Contempt and False Testimony, 12 Criminal Law Forum 2001, p. 97.

29 Case Concerning the Northern Cameroons, Cameroon v. United Kingdom, supra note 24, p. 29 (emphasis added).
30 Nuclear Tests Case, Australia v. France, supra note 25, par. 23.
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claimed by the Tribunal”.31 First of all, the statement applied to an essentially procedural issue. Indeed, the 
ICJ had to consider whether it had the power to consider some elements that might relate to the merits of the 
case in the preliminary phase. Even if the ICTY itself claims that the contempt provisions are procedural in 
nature, it seems hard to deny that there is a noticeable qualitative difference between the narrow procedural 
issue dealt with by the ICJ and the broad prosecutorial powers granted to themselves by the ICTY judges. 

In particular, and this is the second point, the statement was made within the scope of a single set of proceedings 
in which one finding might depend on another finding, the establishment of which derives from the inherent 
jurisdiction of the Court. This confirms that the inherent power relates to issues within the context of existing 
proceedings, once the jurisdiction of the Court has been affirmed on solid statutory grounds. It does not give 
the ICJ jurisdiction to initiate new proceedings. 

On the contrary, at the ICTY there is no necessary procedural link between the alleged inherent jurisdiction 
over contempt and the express statutory jurisdiction of the tribunal. Indeed, even if contempt proceedings 
will often be factually linked to the trials of individuals for international crimes, because of events that took 
place in court sessions or in relation to court proceedings, there is certainly no required formal link in the RPE 
and practice has in fact shown that contempt charges can be brought for conduct not linked to any specific 
ongoing case.32

In light of the above, it seems unlikely that the very specific context that gave rise to the use of the notion of 
“inherent jurisdiction” in the case law of the ICJ, either to limit the scope of the exercise of jurisdiction, as in 
the Northern Cameroons case, or to merely allow some procedural flexibility in a given proceeding as in the 
Nuclear Tests case, can justify that a criminal tribunal create what is essentially an autonomous, non-statutory 
basis for the exercise of criminal jurisdiction.

2.3.3. Alternatives

To conclude this section, we would like to briefly put forward some other possible avenues that would have 
been less problematic, in light of both the principle of legality and the exercise of inherent powers.

The most obvious possibility, if not necessarily practicable, would have been an amendment of the Statute 
to expressly include contempt within the jurisdiction of the tribunal. Such a choice was made in relation to 
the International Criminal Court, the Statute of which provides for an article relating to “offences against 
the administration of justice”.33 In this respect, it is noteworthy that the Statute of the International Residual 
Mechanism for Criminal Trials, adopted by the Security Council in December 201034 to slowly replace the 
ad hoc tribunals,35 includes the power to prosecute contempt within the article dealing with the competence of 
the tribunal.36 This certainly invalidates in hindsight both that the current contempt proceedings are procedural 
in nature, and that they are part of the tribunal’s inherent jurisdiction.

A second avenue would be to adopt decentralized contempt proceedings.37 This would imply that the tribunal 
would make a finding of contempt, and then rely on either the Security Council or national jurisdictions for 
sanctions. Such a framework would have the immediate benefit of avoiding a challenge based on the principle 
of legality, because it would no longer be prosecuting a criminal offence and would be in closer conformity 
with the narrow approach to inherent powers. This would, in fact, be consistent with the ICTY’s case law. In 
the aforementioned Blaškić judgment, the Appeals Chamber drew a border along those very same lines, albeit 
on a different topic. It considered that it had an inherent power to make a judicial finding of non-compliance 

31 C. Gane, Commentary, supra note 12, p. 237.
32  ICTY, Judgment on Allegations of Contempt, In the case against Florence Hartmann, Case No. IT-02-54-R77.5, Specially 

Appointed Chamber, 14 September 2009.
33 Article 70, ICC Statute.
34  United Nations Security Council, United Nations Security Council Resolution, UN Doc. S/RES/1966(2010),  

22 December 2010.
35 As of 1 July 2012 for the ICTR and 1 July 2013 for the ICTY.
36  Article 1, paragraph 4, Statute of the International Residual Mechanism for Criminal Trials (United Nations Security Council, 

United Nations Security Council Resolution, UN Doc. S/RES/1966(2010), Annex 1). 
37  Suggested, among others, by J. Cockayne, Commentary, Klip/ Sluiter, ALC-IV-195 (who does, however recognise the practical 

benefits of a centralized system faced with the difficulties in obtaining cooperation in post conflict situations).
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by a State of an order issued by the tribunal,38 but that it must then refer to the Security Council for possible 
consequences, in order “not to encroach on the sanctionary powers accruing to the Security Council”.39

In relation to individuals, the Appeals Chamber refers to the possibility of referring to national jurisdictions 
for the execution of orders of the tribunal, in addition to contempt proceedings.40 It therefore appears that the 
judgment at the origin of the notion of inherent powers at the ICTY, which underlies the current centralized 
contempt mechanism, could actually be a basis for a more decentralized approach.

Finally, a more limited avenue in the case of conduct during court proceedings, is to proceed through the 
internal rules and regulations that allow, for example, the judges to refuse an audience to counsel, remove or 
ban a person from the courtroom, or apply the disciplinary measures of the Code of Professional Conduct.41 
Such rules can be found in the ICC Statute under a separate article relating to “sanctions for misconduct 
before the Court”.42

3. Substantial issues in the judgment

In the following section, two particular problematic points in the judgement will be considered, the first 
relating to the finding of interference with witnesses (2.1), and the second to the interaction between contempt 
proceedings and the freedom of expression (2.2).

3.1. Interference with witnesses

One of the counts constituting contempt related to the interference with witnesses, under Rule 77(A)(iv) of 
the RPE, which provides that any person who “threatens, intimidates, causes any injury or offers a bribe to, 
or otherwise interferes with, a witness who is giving, has given, or is about to give evidence in proceedings 
before a chamber, or a potential witness” can be prosecuted for contempt.43 The chamber, relying on previous 
case law, considers that the phrase “or otherwise interferes”, includes conduct that might lead to threats 
by a third party.44 Moreover, the chamber does not require proof that the conduct actually produced such a 
result.45

Applying this test to the case, the chamber first found that the actus reus of the charge was met, i.e. that the 
disclosure of the identities of protected witnesses “was likely to dissuade a witness or potential witness from 
giving evidence, to influence the nature of a witness or potential witness’ evidence, or to expose a witness or 
potential witness to threats, intimidation or injury by a third party”.46 Indeed, for the judges, the publication 
reverses the effect of the protective measures, thus being likely to affect the witnesses on the list.47

In relation to mens rea, the chamber recalled its previous finding that the accused knew that the list was 
confidential and that many of the witnesses on the list were protected.48 It further considered that he knew that 
publication was likely to influence future testimony by the witnesses, and expose them to threats, and that he 
“wilfully published the witness list without consideration of the consequences”.49

The scope of this Rule as interpreted by the chamber seems exceedingly broad in light of the criminal nature 
of the proceedings described previously, both in relation to the actus reus and mens rea of the offence. 

38  Judgment on the Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, Prosecutor 
v. Blaškić, A. Ch., supra note 22, par. 33.

39 Ibid., par. 36.
40 Ibid., par. 57.
41 M. Fairlie, Commentary, Klip/ Sluiter, ALC-XIX-306.
42 Article 71, ICC Statute.
43 Rule 77(A)(iv), RPE.
44 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 64.
45 Idem.
46 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 68.
47 Ibid., par. 69. 
48 Ibid., par. 73.
49 Ibid., par. 74.
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In relation to the actus reus, the very vague terminology of “interfering” allows the Court to consider conduct 
that might only indirectly affect witnesses. Moreover, there is no limitation as to the status of the witness. It 
need not be a witness related to the trial within which the contempt proceedings are being brought, nor is it 
required that the witness is actually expected to testify, because he need only be “potential”. Finally, the fact 
that the Court does not require actual proof of any effect on the witnesses creates a presumption that seems 
practically impossible for the accused to rebut. Indeed, how do you prove that something will not happen?

In relation to the mens rea, the Court provides no evidence that the accused “knowingly and wilfully” 
interfered with witnesses, as required by the RPE. What they recognise is that he knowingly published a 
confidential list of witnesses, which was a relevant to finding that he had disclosed information in violation 
of an order, as provided for by Rule 77(A)(ii) of the RPE, established at an earlier stage of the judgement.50 
However, in relation to the count under consideration, that of interfering with witnesses, the chamber finds 
that the mens rea requirement is satisfied, because the defendant published the list without thinking of the 
consequences. In other words, the judges seem to implement a concept of criminal negligence, falling short 
of establishing the intent you would expect from the expression of “knowingly and wilfully”, particularly in 
the context of criminal proceedings. 

3.2. The relationship between contempt proceedings and the freedom of expression

One final point of interest briefly considered by the chamber is the relationship between contempt proceedings 
and the freedom of expression. The accused put forward the argument that he was entitled to publish the 
witness list in the exercise of his function as an investigative journalist. This issue has arisen several times 
before the ICTY in contempt proceedings, both before the present judgment,51and since.52 This is an important 
consideration that touches upon the necessary balance between the good administration of justice and the 
requirements for public accountability for the actions of the tribunal. 

The chamber as it had done so in Jović, found that “it is undeniable that legal instruments relevant to the work 
of the tribunal protect freedom of expression and freedom of the press”.53 Acknowledging that freedom of 
expression and freedom of the press are fundamental human rights, the judges nonetheless recall that these 
rights can be subject to restrictions, as permitted by human rights treaties themselves.54 In applying this, the 
chamber considers that the Statute of the ICTY allows it to make certain evidence confidential,55 particularly 
to protect witnesses, and that this constitutes “valid limitations to the Accused’s rights to free expression”.56 
Accordingly, “as the Accused did not respect the orders issued […] and the protective measures granted to 
witnesses, he cannot invoke the principle of freedom of expression or freedom of the press to excuse his 
conduct”.57

This apparently sound reasoning illustrates the often difficult relationship between human rights and 
international criminal tribunals, and the sometimes unclear use of human rights standards by those courts.58 
Indeed, it is not apparent in the chamber’s analysis as to what exactly is the object of the application of 
the required proportionality test. One possibility is that the tribunal is making an evaluation in abstracto 
of the powers afforded to it by the Statute in relation to the protection of human rights. This means that 
Article 20, paragraph 4, is deemed generally to be a legitimate curtailment of the freedom of expression, and 
that all orders taken in application of this provision are therefore in conformity with human rights obligations. 

50 Ibid. par. 36-63.
51 ICTY, Judgment, Prosecutor v. Jović, Case No. IT-95-14/2-R77, T. Ch. III, 30 August 2006, to be published in volume XXX. 
52 Judgment on Allegations of Contempt, In the case against Florence Hartmann, Specially Appointed Chamber, supra note 32.
53 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 81.
54  See for example, Article 10, paragraph 2, Convention for the Protection of Human Rights and Fundamental Freedoms: “The 

exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, 
restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection 
of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the 
authority and impartiality of the judiciary.”

55 Article 20, paragraph 4, ICTY Statute.
56 Judgement on allegations of contempt, Prosecutor v. Margetić, T. Ch. I, supra note 1, par. 81.
57 Ibid., par. 82.
58 See D. Jacobs, Commentary, Klip/ Sluiter, ALC-XXII-347 et seq.
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A second possibility is that the tribunal adopts a case by case analysis, whereby the validity of a specific order 
by the Court can be assessed within its particular circumstances.59

Despite referring to the orders under consideration, the chamber seems to tend towards the first in abstracto 
approach, putting forward very general considerations to justify the powers of the tribunal to limit freedom 
of expression, rather than assessing the specific use of those powers in the present case. This is in line with 
other contempt cases dealt with by the tribunal. In Marijavić and Rebić, the judges summarily dismissed the 
defendant’s arguments, noting that “Chambers have the power under the Statute to exclude the press and 
public from tribunal proceedings, should it be considered appropriate to do so, and to prohibit the press from 
publishing protected material. Individuals, including journalists, cannot then decide to publish information 
in defiance of such an order, on the basis of their own assessment of the public interest in that information”.60 
This was taken up in Jović.61

In a similar fashion, the Specially Appointed Chamber in Hartmann held, in very general terms, that:62

In publishing confidential information, the Chamber considers the Accused created a real risk of interference 
with the Tribunal’s ability to exercise its jurisdiction to prosecute and punish serious violations of humanitarian 
law. The disclosure of protected information in direct contravention of a judicial order serves to undermine 
international confidence in the Tribunal’s ability to guarantee the confidentiality of certain information and 
may deter the level of cooperation that is vital to the administration of international criminal justice. In 
these circumstances,  the Chamber  is satisfied  that  trial proceedings  for contempt are proportionate  to  the 
allegations and do not contravene the letter or spirit of Article 10(2) of the ECHR.

We would argue that this is not an adequate test. Indeed, limitations to human rights standards require a case 
by case analysis, as a test of their validity. There cannot be generally justified “blanket” limitations.63

Indeed, referring to general goals of the protection of victims, or preventing the undermining of international 
confidence in the tribunal, as a justification for the powers of tribunal in the Statute, without looking to see 
if these considerations are justified in each instance, creates an unreasonable non-rebuttable presumption for 
the defendant. Each accused should be able to put forward evidence that the general purposes of international 
criminal justice were not frustrated in a particular case, so as to ensure adequate respect of the human rights 
proportionality test.

Dov Jacobs

59  In  relation  to  this  second  test,  Trial  Chamber  III  in  Jović  briefly  discussed  the  possibility  that  a  person may  contravene  a 
“transparently invalid” order, but did not elaborate further as to the applicability of this concept at the ICTY, merely concluding 
that the orders under consideration in that case could not be classified as such (Judgment, Prosecutor v. Jović, Case No. IT-95-
14/2-R77, T. Ch. III, supra note 51, par. 23).

60 ICTY, Judgment, Prosecutor v. Marijačić and Rebić, Case No. IT-95-14-R77.2, T. Ch. III, 10 March 2006, par. 39.
61 Judgment, Prosecutor v. Jović, T. Ch. III, supra note 51, par. 23.
62  Judgment  on Allegations  of  Contempt,  In the case against Florence Hartmann, Specially Appointed Chamber, supra note  

32, par. 74.
63 D. Jacobs, Commentary, supra note 58, p. 350.
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