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I.
1.

INTRODUCTION

Just before 13:00 on Monday 14 February 2005, the former prime minister of Lebanon,

Mr Rafik Hariri, was travelling in his convoy in Beirut between the Lebanese Parliament and his
home, Quraitem Palace. As it approached the St Georges Hotel, near the coast, a massive explosion
was detonated. Mr Hariri was killed in the blast. Twenty-one others, including eight members of
Mr Hariri’s convoy, and innocent bystanders also died. Three of the victims died after the
explosion, two on the following day, and the third, the Lebanese MP, Mr Bassel Fuleihan,
succumbed after lying in a coma for two months.
2.

At least another 226 people were injured, some very seriously. People passing in the street

and working in nearby buildings sustained terrible injuries. Many buildings were badly damaged.
3.

The explosion was triggered by a suicide bomber in a Mitsubishi Canter—a light tarpaulin

covered truck, loaded with more than two tonnes of RDX high-grade explosives—that detonated
as Mr Hariri’s heavily protected six vehicle convoy passed the St Georges Hotel. The explosives
had the equivalent of 2,500 to 3,000 kilograms of TNT. The explosion left a crater in the road that,
based on the cone shape, had a diameter of around 11.4 metres with a depth of around 1.9 metres,
within a margin of error of several per cent.
4.

Mr Hariri and his convoy had been under surveillance for some months before his

assassination. Those engaged in the surveillance were communicating in the field using three sets
of mobile telephone networks. To distinguish the three networks, the Prosecution labelled them as
the Yellow, Blue and Red networks.
5.

The Red network was the assassination team. The users of the Blue and Red network

mobiles communicated only with each other. Another network, labelled as the Green network, of
three mobiles, was alleged to have coordinated and monitored all aspects of the operation targeting
Mr Hariri which eventually resulted in his death.
6.

In the months before the attack, network mobiles had followed Mr Hariri as he travelled

around Lebanon. This included his trips to Beirut Airport, to his villa in Faqra north of Beirut, to
his villa at Naameh, south of Beirut, when he visited mosques and churches, when he met
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Hezbollah’s Secretary-General in south Beirut, when he went to the Parliament and when he had
lunch and dinner engagements. The network mobiles were also engaged in static surveillance near
Quraitem Palace and along some of the routes he travelled.
7.

The aim of this surveillance was to obtain information about Mr Hariri’s movements, his

security detail, his level of protection and eventually to determine a suitable method to murder
him, including finding an appropriate location for the intended attack. Mr Hariri’s convoy was
equipped with electronic jammers that would have blocked the remote detonation of any explosive.

Thus, a vehicular improvised explosive device―in the form of a suicide bomber driving a light
truck loaded with explosives that he could safely self-detonate―was
8.

chosen for the attack.

Shortly after the explosion on the afternoon of Monday 14 February, the Al-Jazeera news

network in Beirut received calls claiming responsibility for the attack, and saying that a video with
a letter attached was in a nearby tree. Three calls were made, with one menacing call exhorting the
immediate broadcast of the video. The callers had also first contacted Reuters. Two of the Accused,
Hussein Hassan Oneissi and Assad Hassan Sabra, were alleged to have made these calls and to
have observed the collection of the video from the tree.
9.

In the video, which Al-Jazeera broadcast later that afternoon, a young Palestinian man,

Mr Ahmad Abu Adass, claimed to represent a fundamentalist group called ‘Victory and Jihad in
Greater Syria’ and to have executed a ‘resounding martyrdom operation’ against Mr Hariri as an
agent of the ‘infidel Saudi regime’. The attached letter claimed that the suicide operation was
carried out by ‘the Mujahid, Ahmad Abu-Adass’. The Prosecution termed this as a ‘false claim of
responsibility’ for the attack on Mr Hariri. And indeed it was. The group is fictional and Mr Abu
Adass did not kill himself in the explosion; he was not the suicide bomber.
10.

Mr Abu Adass, a religious 22 year old, disappeared from his home in Beirut on the morning

of Sunday 16 January 2005 and his family has not seen him since. Presumably he is no longer
alive. Mr Oneissi and Mr Sabra were alleged to have arranged this by recruiting him at a mosque
in Beirut.
11.

The successful attack on Mr Hariri was carefully planned and implemented. The six core

Red network mobile users were responsible for Mr Hariri’s murder on 14 February 2005. The
Yellow, Blue and Red network mobile users observed Mr Hariri and his convoy’s movements in
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the weeks and months before the attack. Some members of the Red network also used Blue and or
Yellow network mobiles. On the day of the attack, the Red mobile users observed Mr Hariri’s
movements at the Parliament and were present there and near the crime scene shortly before the
explosion. They also coordinated the Canter’s movement towards the convoy. The Red network
users made their final calls in the minutes before the attack and these anonymous mobiles were
never used again.
12.

The false claim of responsibility video was aimed at diverting attention away from the true

perpetrators, namely, Salim Jamil Ayyash and his co-conspirators.
13.

The four Accused are Salim Jamil Ayyash, who was born on 10 November 1963 in Harouf,

Lebanon, Hassan Habib Merhi, born on 12 December 1965 in Beirut, Hussein Hassan Oneissi,
who was born in Beirut on 11 February 1974, and Assad Hassan Sabra, also born in Beirut and
whose date of birth is 15 October 1976. A fifth and former Accused, Mustafa Amine Badreddine,
who was also known as ‘Sami Issa’—and is alleged to have been a co-conspirator—was born in
Beirut on 6 April 1961. All five, the Prosecutor alleged, are supporters of Hezbollah, a Lebanese
political and military organisation.
14.

The amended consolidated indictment contains nine counts, alleging crimes committed

contrary to the Lebanese Criminal Code. The crimes are of conspiracy to commit a terrorist act by
means of an explosive device, committing a terrorist act by means of an explosive device, the
intentional homicide of Mr Hariri and of the 21 others, the attempted intentional homicide of the
226 people injured in the blast and of being accomplices to these crimes.
15.

The Prosecutor alleged that each of the four Accused and Mr Badreddine participated in

the conspiracy. They had the following roles in the attack:
i.

Mustafa Amine Badreddine monitored, and together with Salim Jamil Ayyash,
coordinated the surveillance of Mr Hariri in preparation of the attack, including the
purchase of the Canter. He also monitored the physical perpetration of the attack, and
monitored with Hassan Habib Merhi the coordination of the preparation of the false claim
of responsibility;
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ii.

Salim Jamil Ayyash, with Mustafa Amine Badreddine, coordinated the surveillance of
Mr Hariri in preparation of the attack, including the purchase of the Canter. He
communicated with Hassan Habib Merhi in relation to preparations for the attack,
including the false claim of responsibility. He coordinated the physical perpetration of
the attack and participated in carrying out the surveillance and assassination;

iii.

Hussein Hassan Oneissi and Assad Hassan Sabra, under Hassan Habib Merhi’s
coordination, participated in identifying a suitable person to use in a video-taped false
claim of responsibility for the attack, namely, Mr Abu Adass. Immediately after the
attack, they disseminated statements falsely attributing responsibility for the attack,
ensured the delivery of the video and attached letter to Al-Jazeera, and ensured its
broadcast. This too was under Mr Merhi’s coordination. Mr Oneissi, additionally and
again under Mr Merhi’s coordination, participated in Mr Abu Adass’s disappearance for
the purpose of creating a false claim of responsibility; and

iv.

Hassan Habib Merhi, with Mustafa Amine Badreddine, coordinated the false claim of
responsibility and at times was in communication with Assad Hassan Sabra for this
purpose. He coordinated Mr Oneissi’s and Mr Sabra’s activities in identifying and
effecting the disappearance of a suitable person, Mr Abu Adass, who would be used in
the video. Immediately after the attack, he coordinated their activities in disseminating
statements falsely attributing responsibility for the attack, ensuring the delivery of the
video and attached letter to Al-Jazeera and ensuring its broadcast.

16.

Mr Oneissi and Mr Sabra, according to the Prosecutor, used their personal mobiles to

communicate with each other and Mr Merhi in relation to the false claim of responsibility. These
three mobiles were termed the ‘Purple group’ of mobiles. Mr Badreddine, Mr Ayyash and
Mr Merhi were alleged to have communicated in a closed three-mobile Green network, in which
Mr Ayyash and Mr Merhi used their Green mobiles only to communicate with Mr Badreddine.
17.

The Prosecution attempted to prove that they were using their network mobiles based upon

the co-location of the network mobiles with their own personal mobiles. In other words, that the
personal and network mobiles made calls and travelled in a manner suggesting that they had a
single user.
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18.

The Prosecution presented a vast quantity of documents and telecommunications evidence,

including the call data records of the calls made, and cell site evidence of the cell towers activated,
in attempting to prove first, that the Accused and Mr Badreddine were using the personal mobiles
alleged. Second, that these were co-locating with the network mobiles and, third, that the network
mobiles were engaged in Mr Hariri’s surveillance and assassination.
19.

The Prosecution proved some but not all of these allegations and mobile telephone

attributions to the Accused and Mr Badreddine.
20.

The evidence has established that Mr Ayyash conspired with unidentified people to commit

a terrorist act by means of an explosive device in order to murder Mr Hariri. Mr Ayyash led the
assassination team on Monday 14 February 2005. The Prosecution proved that he was using
Yellow, Blue, Red and Green network mobiles and that the first three were engaged in surveillance
of Mr Hariri between October 2004 and 14 February 2005. It also proved that he was actively
involved in the assassination on the day of the attack.
21.

There was insufficient evidence to find what role if any Mr Badreddine had in the

conspiracy.1 The evidence consisted solely of the records of activations of his Green network
mobile in calls to the other two Green network mobiles. One was used by Mr Ayyash. The other
the Prosecution attributed to Mr Merhi.
22.

The evidence established that much of the surveillance was directed at targeting Mr Hariri

for his possible assassination. However, how much was difficult to discern, given that Mr Hariri
was under surveillance by more than one group, including the Lebanese Internal Security Forces.
The Trial Chamber has found that the final decision to proceed with the plan and hence to murder
Mr Hariri was made only sometime in early February 2005 in the weeks before the attack. The
surveillance in the weeks preceding the decision was preliminary to a possible attack.
23.

Regarding Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s role in the conspiracy and the false

claim of responsibility, the Prosecution did not prove its case beyond reasonable doubt.

Judge Braidy dissented on assessing and making legal findings on the role of Mr Badreddine. See chapter XIX
‘Dissenting opinion of Judge Micheline Braidy’.
1
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24.

The Prosecution alleged that Mr Oneissi, posing as someone called ‘Mohammed’,

approached Mr Abu Adass in a mosque for the purpose of finding someone to use in the false
claim video. Mr Oneissi and Mr Sabra were also alleged to have been present around the mosque
in Beirut over ten days, in late December 2004 and early January 2005, for this purpose. In court,
the Prosecution claimed that Mr Oneissi and Mr Sabra participated in abducting Mr Abu Adass
from his home on Sunday 16 January 2005. The Prosecution case on each of these allegations,
based almost solely on the cell activations of two personal mobiles around the mosque, failed.
25.

The evidence that Mr Oneissi was ‘Mohammed’ was unreliable. It was not probative. There

was also, ultimately, no reliable evidence connecting the activations of the two personal Purple
mobiles around the mosque with Mr Abu Adass or anything that he did.
26.

Similarly, there was no evidence connecting either Accused person with Mr Abu Adass’s

disappearance and there was no reliable evidence that he was even abducted. Further, the
Prosecution did not prove beyond reasonable doubt that Mr Sabra was using his attributed personal
Purple mobile. The mobile was jointly used by Mr Sabra and his wife, and there was no reliable
evidence establishing that Mr Sabra was the person using it at all relevant pleaded times.
27.

In relation to the calls to Reuters and Al-Jazeera on the afternoon of Monday 14 February

2005, the evidence was too weak to connect either Mr Oneissi or Mr Sabra to the calls or the
collection of the video from the tree. The cell site evidence was insufficiently reliable in the
aftermath of the attack to prove that their attributed mobiles were where they were alleged to be
when the calls were made. The Trial Chamber was satisfied beyond reasonable doubt that
Mr Oneissi was using his personal Purple mobile, but as noted, could not make the same finding
regarding Mr Sabra.
28.

Additionally, the evidence did not prove that either Accused joined the conspiracy before

the explosion. Nor that even had they made the telephone calls to Reuters and Al-Jazeera as
alleged, they knew of the explosion in advance, and that their alleged actions were connected to
the attack. Proving their knowledge of this was legally required under the Lebanese Criminal Code.
29.

Regarding Mr Merhi, the Prosecution also failed to prove beyond reasonable doubt that he

was using his attributed Green mobile, and hence communicating with Mr Badreddine on the false
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claim of responsibility. There was also no evidence of his communicating with Mr Ayyash in
relation to the false claim of responsibility.
30.

Mr Merhi was charged with coordinating the activities of Mr Oneissi and Mr Sabra in

preparing the false claim of responsibility. However, as the case against them has failed, the case
against Mr Merhi also failed, including his participation in the conspiracy. The Trial Chamber was
not satisfied beyond reasonable doubt of their guilt.
31.

The evidence against all four Accused was circumstantial. The only direct piece of

evidence―and one that the Trial Chamber found too unreliable to use against Mr Oneissi―was
evidence that the Prosecutor pleaded identified him as the ‘Mohammed’ who met Mr Abu Adass
in the mosque, in attempting to find someone to use in the false claim video.
32.

The remainder of the evidence against the four Accused, and of Mr Badreddine’s pleaded

role, came from the cell activations of their attributed personal and network mobiles. The
Prosecution led evidence connecting these to Mr Hariri’s provable movements and, additionally,
in the case of Mr Oneissi and Mr Sabra, to Mr Abu Adass. Ultimately, however, the evidence
relating to Mr Abu Adass was insufficiently reliable to use against the Accused.
33.

There was no evidence of any of the four Accused or Mr Badreddine meeting, or of the

content of any of their mobile telephone conversations. There were no telephone intercepts,
relevant text messages or voice mails. There was no reliable evidence of Mr Oneissi or Mr Sabra
meeting Mr Abu Adass.
34.

To find Mr Ayyash guilty, the Trial Chamber had to connect the activations of his personal

and network mobiles with Mr Hariri’s movements and other relevant incidents. It did this by
analysing the use of a Red mobile, number 741, on the day of the attack and then working
backwards to find that he was using it on that and other relevant days when surveillance occurred.
Red 741 co-located with Mr Ayyash’s personal and other network mobiles in such a manner that
the only conclusion reasonably available on the totality of the evidence was that he was its user
and its user was heavily involved in the attack.
35.

The Trial Chamber, as it must in a case based on circumstantial evidence, has exercised

any evidentiary doubt in favour of an Accused person. For these reasons, it has acquitted Mr Merhi,
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Mr Oneissi and Mr Sabra of all counts charged on the amended consolidated indictment. In
Mr Ayyash’s case, it has been satisfied that the only inference reasonably available on the evidence
is of his guilt beyond reasonable doubt on all counts charged.
36.

Seventy-six victims of the attack in total participated at some point in the proceedings, and

some testified for the Prosecution and or in a short case presented by their Legal Representatives.
This was to give effect to their views and concerns.
37.

This judgment has twenty chapters. Some summarise and analyse the different evidentiary

themes in the case. These include the forensic evidence relating to the explosion and identification
of the victims and the political and historical background to the attack.
38.

Separate chapters address the vast telecommunications evidence, the network mobiles and

their common mission, the evidence attributing various personal and network mobiles to the
Accused and Mr Badreddine and the forensic techniques used to do this. The case of the
participating victims and the effect the explosion had on them and their families is the subject of
individual chapters. How the Trial Chamber has assessed the evidence, and the applicable law,
namely the Lebanese Criminal Code, are also separately addressed.
39.

The individual criminal responsibility in respect of each Accused is addressed separately,

while a larger chapter analyses the role of each, and Mr Badreddine, in the conspiracy alleged. A
detailed chapter also analyses the false claim of responsibility and the alleged roles of Mr Merhi,
Mr Oneissi and Mr Sabra. This chapter assesses the evidence and concludes that none bore
individual criminal responsibility for either the attack or the false claim of responsibility.
40.

Six annexes are appended to the judgment. These include a glossary of commonly used

terms, and a table of legal authorities. This table includes judicial decisions and judgments of the
Special Tribunal, other international criminal courts and tribunals, and national courts such as
Lebanon’s, international legal instruments such as human rights law treaties, and publications
referenced in the judgment.
41.

The agreements as to evidence between the Parties—sometimes known as ‘agreed facts’—

and facts of which the Trial Chamber has taken judicial notice are also annexed. A list of the names
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of those injured in the explosion has its own annex. Dissenting and separate opinions are also
appended.
42.

Throughout the judgment, the exhibits tendered by the Parties and participating victims are

identified by a letter and a unique number. The Prosecution exhibits are identified by ‘exhibit P’
plus a number, for example ‘exhibit P1234’. The exhibits tendered by the Defence are similarly
identified: for example, ‘exhibit 1D1234’ (Ayyash), exhibit 2D (Badreddine), exhibit 3D (Merhi),
exhibit 4D (Oneissi) and exhibit 5D (Sabra). The participating victims’ exhibits run from ‘exhibit
1V1’ to 1V45.
43.

Witnesses are referred to either by their name or by their witness pseudonym number. The

use of a pseudonym is the consequence of an order protecting their identity from publication made
under Rule 133 (A) of the Special Tribunal’s Rules of Procedure and Evidence. Most protected
witnesses are referred to by their Prosecution witness number, for example, ‘Witness PRH123’:
‘PRH’ denotes ‘Prosecution Rafik Hariri’.*

*

The Trial Chamber thanks the legal officers who worked with the three Trial Chamber judges on this judgment. They

are the five Trial Chamber lawyers, led by its senior legal officer, Ms Judit Tatrai, and legal officers Mr Victor Baiesu,
Ms Beatrice Pacini, Ms Kirsten Calhoun and Ms Emma Pountney and former legal officer, Mr Houston Goddard, and
its administrative assistant, Ms Deirdre Claassen. It also thanks the lawyers working on temporary contracts for
differing periods who assisted, including Ms Tatiana Bachvarova, Ms Jane McCosker, Mr Todd Schneider, Mr Nico
Baarlink and Ms Alexandra Popova, and its interns, and Ms Pauline Thomas, and those who did not want their names
mentioned here. The Trial Chamber also acknowledges the six-year contribution of its initial senior legal officer,
Ms Tonia Gillett.
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II.
A.
44.

THE PROSECUTION’S PLEADED CASE
The amended consolidated indictment

The Prosecutor pleads in the amended consolidated indictment that the four Accused, Salim

Jamil Ayyash, Hassan Habib Merhi, Hussein Hassan Oneissi and Assad Hassan Sabra, participated
in a conspiracy with others including Mustafa Amine Badreddine to commit a terrorist act to
assassinate Mr Hariri.
45.

Mr Ayyash, Mr Merhi, Mr Badreddine and unidentified others are alleged to have

conspired between Thursday 11 November 2004 and the morning of Monday 14 February 2005 to
commit a terrorist act by means of an explosive device in order to assassinate Mr Hariri. Mr Oneissi
and Mr Sabra are alleged to have entered the conspiracy between Wednesday 22 December 2004
and the morning of Monday 14 February 2005.2
46.

The coordination, preparation and execution of the assassination of Mr Hariri was operated

and managed through the use of mobile telephone networks and mobiles whose users were
allegedly Mr Badreddine, Mr Ayyash, Mr Merhi, Mr Oneissi, Mr Sabra and unknown others. 3 The
amended consolidated indictment alleges the existence of five interconnected mobile telephone
groups, four of which operated as networks—the Red network, the Green network, the Blue
network and the Yellow network—and a group of Purple mobiles.4
47.

The Green network is alleged to have been used exclusively by Mr Badreddine, Mr Ayyash

and Mr Merhi, to exchange information regarding all aspects of the conspiracy and to coordinate
the acts in furtherance of it.5 It is alleged to have been at the apex of the conspiracy, with
Mr Badreddine using a mobile in that closed network to call Mr Ayyash and Mr Merhi, and viceversa. The amended consolidated indictment contains a visual graphic of this:6

2
3
4
5
6

Amended consolidated indictment,
Amended consolidated indictment,
Amended consolidated indictment,
Amended consolidated indictment,
Amended consolidated indictment,
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48.

The Blue, Red and Yellow networks are alleged to have been used under Mr Ayyash’s

coordination for the preparation and in the perpetration of the attack. 7 The Purple group of mobiles

7

Amended consolidated indictment, para. 19 (b).
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was used for communication between Mr Merhi, Mr Oneissi and Mr Sabra to prepare and then to
carry out the false claim of responsibility following the attack. 8
49.

Mr Ayyash, using his personal mobile, was in contact with the purple mobile attributed to

Mr Merhi in relation to the preparations for the attack, including making the false claim of
responsibility.9
50.

In the preparatory phase of the attack, Mr Ayyash and others on the Blue, Red and Yellow

networks observed and conducted surveillance of Mr Hariri in order to learn the routes and
movements of his convoy, including his vehicle’s position in the convoy.10 Surveillance was
conducted between 11 November 2004 and 14 February 2005, on at least 15 days. Operating on
the Blue, Red and Yellow networks simultaneously, Mr Ayyash and the assassination team
determined the most suitable day, location and method for the attack which they then executed on
14 February 2005.11 Between Saturday 1 January 2005 and Monday 14 February 2005, often
during the assassination team’s activity, Mr Badreddine was in contact with Mr Ayyash on the
Green network.12
51.

As part of the assassination preparations, between Wednesday 22 December 2004 and

Monday 17 January 2005, and using the Purple mobiles, Mr Oneissi and Mr Sabra—under
Mr Merhi’s coordination—were responsible for finding a suitable individual who could be used to
make the false claim of responsibility video for the attack against Mr Hariri.13 This was conducted
with Mr Oneissi falsely presenting himself as ‘Mohammed’ to Mr Abu Adass, a 22-year-old
Palestinian man they found at the Arab University Mosque of Beirut.14 On Sunday
16 January 2005, Mr Abu Adass left his home to meet Mr Oneissi at about 07:00 and has been
missing since.15

8

Amended consolidated indictment, para. 19 (d).
Amended consolidated indictment, para. 19 (c).
10
Amended consolidated indictment, paras 20, 22.
11
Amended consolidated indictment, para. 22.
12
Amended consolidated indictment, para. 24.
13
Amended consolidated indictment, paras 23, 48 (c) (i).
14
Amended consolidated indictment, para. 23.
15
Amended consolidated indictment, para. 28.
9
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52.

On around Monday 17 January 2005,16 the family of Mr Abu Adass received a call on their

landline telephone from the person believed to be ‘Mohammed’ claiming that he and Mr Abu
Adass had broken down in a vehicle in Tripoli. Later that same day another call was received
where the family was informed that Mr Abu Adass had decided to go on ‘Jihad’ to Iraq and would
not be returning home.17
53.

On Tuesday 25 January 2005, two unidentified people giving false names, one of them

being the user of a Blue network mobile, purchased a Mitsubishi Canter light truck from a vehicle
‘showroom’ in the Al-Beddaoui area of Tripoli.18 During the purchase negotiations, the user of the
Blue network mobile was in contact with Mr Ayyash on the Blue network.19 This vehicle was later
used in the attack on 14 February 2005.20
54.

On Monday 14 February 2005, Mr Ayyash and other members of the assassination team

frequently communicated with each other on their Blue and later Red network mobiles. They
positioned themselves in locations where they were able to track and observe Mr Hariri’s convoy
from his residence at Quraitem Palace in Beirut to the Parliament, and thereafter travelling back
to his residence, into the area of the St Georges Hotel in Beirut. 21
55.

Between 12:50 and 12:53, several calls were made on the Red network. 22 Around that time,

the Mitsubishi Canter began moving towards the St Georges Hotel. 23 At 12:55, a large quantity of
high explosives concealed in the Mitsubishi Canter was detonated as Mr Hariri’s convoy passed
the hotel.24
56.

From about 75 minutes after the attack—and coordinated by Mr Merhi—Mr Oneissi or

Mr Sabra made four calls to the offices of the Reuters and Al-Jazeera news networks in Beirut. In
the first two, to Reuters and Al-Jazeera, either Mr Oneissi or Mr Sabra, claimed that a fictional
fundamentalist group called ‘Victory and Jihad in Greater Syria’ had executed the attack. In a third

The Prosecution specified that this occurred on around the morning of 17 January 2005; Prosecution’s updated pretrial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 126.
17
Amended consolidated indictment, para. 29.
18
Amended consolidated indictment, para. 32 (c).
19
Amended consolidated indictment, para. 32 (d).
20
Amended consolidated indictment, para. 32 (c).
21
Amended consolidated indictment, para. 39.
22
Amended consolidated indictment, para. 39 (b)-(c).
23
Amended consolidated indictment, paras 39 (b), 40.
24
Amended consolidated indictment, para. 41.
16
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call, to Al-Jazeera, Mr Sabra gave information to Al-Jazeera on where to find a video tape that had
been placed in a tree near Al-Jazeera. In the fourth call, to Al-Jazeera, either Mr Oneissi or
Mr Sabra demanded with menace that it broadcast the video, which was done shortly after.25
Before, during and after these calls, Mr Merhi was in contact with Mr Sabra seven times. 26
57.

Under count 1 of the amended consolidated indictment, the Prosecutor charges Mr Ayyash,

Mr Merhi, Mr Oneissi and Mr Sabra with having committed the crime of conspiracy, contrary to
the Lebanese Criminal Code, the Lebanese Law of 1958 and Article 3 (1) (a) of the Statute, aimed
at committing a terrorist act.27 The Accused concluded or joined an agreement, aimed at
committing a terrorist act intended to cause a state of terror by using predetermined means liable
to create public danger.28
58.

Mr Ayyash is also charged under count 2 with having committed, as a co-perpetrator, a

terrorist act by means of an explosive device, also contrary to the Lebanese Criminal Code, the
Lebanese Law of 1958 and Article 3 (1) (a) of the Statute.29 He is also charged under count 3 with
having committed, as a co-perpetrator, the crime of intentional homicide of Mr Hariri with
premeditation by using explosive materials, equivalent to approximately 2,500 kilograms of
TNT.30
59.

The remaining seven counts are all charged as being contrary to the Lebanese Criminal

Code and Article 3 (1) (a) of the Statute.
60.

Under counts 4 and 5, Mr Ayyash is charged as a co-perpetrator, with the intentional

homicide of 21 other people with premeditation by using explosive materials and with the
attempted intentional homicide of 226 people with premeditation by using explosive materials,

25

Amended consolidated indictment, para. 44.
Amended consolidated indictment, paras 44-45.
27
Amended consolidated indictment, paras 53-54. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute, Articles 188, 212-213, 270 and 314 of the Lebanese Criminal Code and Articles 6-7 of the Lebanese Law
of 1958.
28
Amended consolidated indictment, para. 54 (c).
29
Amended consolidated indictment, paras 55-56. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute, Articles 188, 212-213 and 314 of the Lebanese Criminal Code and Article 6 of the Lebanese Law of 1958.
30
Amended consolidated indictment, paras 57-58. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute and Articles 188, 212-213, 547 and 549 (1) and (7) of the Lebanese Criminal Code.
26
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respectively.31 Mr Ayyash either intended to kill the 21 others and injured 226 or foresaw and
accepted the risk that death would occur as a result of the detonation.32
61.

Finally, the Prosecutor also charges Mr Merhi, Mr Oneissi and Mr Sabra under count 6

with being accomplices to the commission of the crime of a terrorist act by means of an explosive
device.33 The amended consolidated indictment alleges that they performed acts preparatory to the
offence as well as acts aimed at shielding the perpetrators and themselves from justice, by falsely
blaming others.34
62.

Under count 7, Mr Merhi, Mr Oneissi and Mr Sabra are accused of being accomplices to

the commission of the crime of intentional homicide of Mr Hariri with premeditation by using
explosive materials.35
63.

Mr Merhi, Mr Oneissi and Mr Sabra, under counts 8 and 9, are charged, respectively, as

accomplices to the commission of the crime of intentional homicide of the 21 other people with
premeditation by using explosive materials and as accomplices to the commission of the crime of
attempted intentional homicide of 226 people with premeditation by using explosive materials. 36
64.

The Prosecution also alleges that the four Accused are supporters of Hezbollah, a Lebanese

political and military organisation.37 The Special Tribunal was established to prosecute individuals
for the crimes within its jurisdiction.38 While the political context of the alleged crimes is
undoubtedly important, the focus of this judgment rests firmly on the individual criminal
responsibility of the Accused.

31

Amended consolidated indictment, paras 59-62. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute and Articles 188-189, 200-201, 212-213, 547 and 549 (1) and (7) of the Lebanese Criminal Code.
32
Amended consolidated indictment, paras 60 (f)-(g), 62 (e)-(j).
33
Amended consolidated indictment, paras 63-64. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute, Articles 188, 219 (4) and (5) and 314 of the Lebanese Criminal Code and Article 6 of the Lebanese Law
of 1958.
34
Amended consolidated indictment, para. 64 (f).
35
Amended consolidated indictment, paras 65-66. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute and Articles 188, 219 (4) and (5), 547 and 549 (1) and (7) of the Lebanese Criminal Code.
36
Amended consolidated indictment, paras 67-70. The amended consolidated indictment refers to Article 3 (1) (a) of
the Statute and Articles 188-189, 200-201, 219 (4) and (5), 547 and 549 (1) and (7) of the Lebanese Criminal Code.
37
Amended consolidated indictment, para. 49.
38
Security Council Resolution 1664; Security Council Resolution 1757; Articles 1 and 3 of the Statute.
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65.

In conclusion, the charges in this case—as taken from the amended consolidated

indictment—are:
SALIM JAMIL AYYASH, HUSSEIN HASSAN ONEISSI, ASSAD HASSAN
SABRA, and HASSAN HABIB MERHI each and together, with:
Count 1 -

Conspiracy aimed at committing a Terrorist Act; and

SALIM JAMIL AYYASH with:
Count 2 -

Committing a Terrorist Act by means of an explosive device;

Count 3 -

Intentional Homicide (of Rafik HARIRI) with premeditation by using
explosive materials;

Count 4 -

Intentional Homicide (of 21 persons in addition to the Intentional
Homicide of Rafik HARIRI) with premeditation by using explosive
materials;

Count 5 -

Attempted Intentional Homicide (of 226 persons in addition to the
Intentional Homicide of Rafik HARIRI) with premeditation by using
explosive materials; and

HUSSEIN HASSAN ONEISSI, ASSAD HASSAN SABRA, and HASSAN HABIB
MERHI each and together, with:

39

Count 6 -

Being an Accomplice to the felony of Committing a Terrorist Act by
means of an explosive device;

Count 7-

Being an Accomplice to the felony of Intentional Homicide (of Rafik
HARIRI) with premeditation by using explosive materials;

Count 8 -

Being an Accomplice to the felony of Intentional Homicide (of 21
persons in addition to the Intentional Homicide of Rafik HARIRI) with
premeditation by using explosive materials; and

Count 9 -

Being an Accomplice to the felony of Attempted Intentional Homicide
(of 226 persons in addition to the Intentional Homicide of Rafik HARIRI)
with premeditation by using explosive materials.39

Amended consolidated indictment, para. 1.
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B.

Issues arising from the Prosecution’s pleadings
1.

66.

Introduction

In their final trial briefs and closing submissions, Defence counsel challenge how the

Prosecution pleaded its case, arguing serious deficiencies in the notice provided to them.
Objections are made to: the pleaded dates of the conspiracy; the non-identification of unnamed
members of the conspiracy; the role of Hezbollah; the identity of ‘Mohammed’; and various
supposedly new allegations about the false claim of responsibility and what is termed the ‘East of
Airport’ activity.
67.

In six interlocutory decisions in the pre-trial phase, the Trial Chamber dismissed all

Defence challenges to the form of the indictment. 40 Further, in view of the ultimate result, namely
the acquittal of three Accused, Mr Merhi, Mr Oneissi and Mr Sabra—based on the absence of
evidence regarding their role in the claim of responsibility—and the Prosecution’s abandonment
of allegations relating to the so-called ‘East of Airport’ activity, nothing turns on the Prosecution’s
alleged notice disclosure violations.
68.

However, and although it is not obliged to reconsider its previous decisions, 41 having now

heard the evidence supporting the pleaded material facts—namely, those underlying the charges
and those facts that are indispensable to a conviction—and as a matter of fairness to the Accused,
the Trial Chamber will revisit certain matters.

2.
69.

Legal standard—notice

Article 16 of the Statute outlines the rights of an accused to a fair trial. Mirroring

international human rights instruments, 42 under Article 16 (4) (a) of the Statute, an accused has the

40

First decision on the form of the amended indictment; Second decision on the form of the amended indictment;
Decision dismissing certification to appeal the second decision on the form of the amended indictment; Decision on
the form of the indictment against Mr Merhi; Decision dismissing a motion alleging defects in the form of the
consolidated indictment; Reconsideration decision on defects in the form of the consolidated indictment; Decision
dismissing certification to appeal reconsideration decision on defects in the form of the consolidated indictment. See
also Interim decision on the form of the indictment; Decision on the appeal of the first decision on the form of the
amended indictment.
41
Renzaho Trial Judgment, para. 29. A previously litigated alleged deficiency in the indictment was treated as a covert
argument for reconsideration. The Trial Chamber ‘declined to assess issues that were either adjudicated or should
properly have been raised during the pre-trial phase of the proceedings.’
42
See for example, Article 6 (3) (a) of the European Convention on Human Rights, and Article 14 (3) (a) of the ICCPR
(defining the right to a fair trial as the right ‘to be informed promptly, and in detail in a language which he understands
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right to be ‘informed promptly and in detail in a language which he or she understands of the nature
and cause of the charge against him or her.’ Rule 68 (D) elaborates, providing that an indictment
must contain ‘the name and particulars of the suspect and a concise statement of the facts of the
case and of the crime with which the suspect is charged.’ These rights also appear in the Statutes
and Rules of the other international criminal courts and tribunals. 43
70.

Rule 3 (A), as noted below, specifies that a chamber must apply among other sources

‘international standards on human rights’ and ‘the general principles of international criminal law
and procedure’ in interpreting the Rules, in a hierarchical manner.44 The case law of the ad hoc
tribunals assists in interpreting the Statute’s international human rights standards, and the Trial
Chamber has previously adopted these principles.45
71.

To recap, the Prosecution must plead what are often described as the ‘material facts’

underpinning the charges with sufficient detail to inform an accused person clearly of the nature
and cause of the charges to allow the preparation of a defence.46 When the Prosecution has specific
information pertaining to the material facts of its case, it should expressly provide these facts in

of the nature and cause of the accusation against him’). See also Article 8 (2) (b) of the American Convention on
Human Rights (defining the right to a fair trial as the right to ‘prior notification in detail to the accused of the charges
against him’). The case law of the ECtHR holds that a fair trial requires that indictments include the charges and form
of liability alleged. See for example, Penev Judgment, para. 44; Varela Judgment, para. 42.
43
These provisions are also reflected in identical form in Articles 21 (4), 20 (4) and 17 (4) (a) (respectively) of the
Statutes of the ICTY, ICTR and SCSL. Rule 47 (C) of the Rules of Procedure and Evidence of both the ICTY and
ICTR is also identical to the Special Tribunal’s Rule 68 (D). The SCSL’s Rule 47 (C) is in substance the same,
providing that ‘[t]he indictment shall contain, and be sufficient if it contains, the name and particulars of the suspect,
a statement of each specific offence of which the named suspect is charged and a short description of the particulars
of the offence. It shall be accompanied by a Prosecutor’s case summary briefly setting out the allegations he proposes
to prove in making his case’. Article 58 (2) of the Rome Statute contains a similar formulation, requiring that the
application of the Prosecution for the issuance of a warrant of arrest includes ‘a concise statement of the facts which
are alleged to constitute those crimes’.
44
See also para. 5929. Rule 3 (A) refers ‘in order of precedence’, to the codified principles of interpretation set out in
articles 31-33 of the 1969 Vienna Convention on the Law of Treaties, ‘international standards on human rights’, ‘the
general principles of international criminal law and procedure’ and ‘as appropriate’ the Lebanese Code of Criminal
Procedure.
45
First decision on the form of the amended indictment, para. 14; Second decision on the form of the amended
indictment, para. 17; Decision on the form of the indictment against Mr Merhi, paras 11-12.
46
Furundžija Appeal Judgment, paras 61, 147; Kupreškić and others Appeal Judgment, para. 88; Blaškić Appeal
Judgment, para. 209; Stakić Appeal Judgment, para. 116; Simić Appeal Judgment, para. 20; Nahimana and others
Appeal Judgment, para. 322.
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the indictment.47 The materiality of a particular fact cannot be decided in the abstract, but depends
on the nature of the Prosecution’s case.48
72.

The Trial Chamber—in applying the principles of international criminal law procedural

law—has ruled that the case against an accused person is contained in the combination of the
indictment, the pre-trial brief, opening statements, disclosed evidence and any other relevant
document providing notice of the case.49
73.

The Prosecution is not obliged to plead the evidence to be tendered in proof of the pleaded

material facts.50 ‘Facts’—as the factual allegations supporting each legal element of the crime—
are distinct from evidence and ‘background and other information’ that ‘does not support the legal
elements of the crime charged’.51 Significantly, the Prosecution cannot omit material aspects of its
main allegations in an indictment, aiming—depending on how the evidence unfolds—to mould
the case against the accused during the trial.52 Failing to include either material facts or sufficient
detail of them in an indictment constitutes a material defect in the principal accusatory
instrument.53
74.

In relatively uncomplicated cases, these defects might be cured, by the Prosecution giving

the Defence ‘timely, clear and consistent information concerning the factual basis of the charge’.54

3.

The dates of the alleged conspiracy
(a)

75.

The Prosecution’s case and pre-trial litigation

In the initial indictment, dated 10 June 2011, the Prosecutor pleaded that the conspiracy

was formed sometime between ‘at least 11 November 2004 and 16 January 2005’.55

Karemera and Ngirumpatse Appeal Judgment, para. 370.
Kupreškić and others Appeal Judgement, para. 89; Blaškić Appeal Judgement, para. 210.
49
T. 7 February 2017, p. 3. See also First decision on the form of the amended indictment, para. 64; Second decision
on the form of the amended indictment, para. 50; Decision dismissing certification to appeal reconsideration decision
on defects in the form of the consolidated indictment, para. 6; T. 12 January 2017, p. 24. The Trial Chamber rejects
the Ayyash Defence’s assertion, in its final trial brief at para. 20, that a stricter interpretation of notice is required in
this case.
50
Ntagerura and others Appeal Judgment, para. 21; Nahimana and others Appeal Judgment, para. 322.
51
Lubanga Appeals Chamber decision on notice for changes to legal characterisation of facts, para. 90, fn. 163.
52
Kupreškić and others Appeal Judgement, para. 92.
53
Muhimana Trial Judgment, para. 452; Nahimana and others Appeal Judgment, paras 322-324.
54
Muhimana Trial Judgment, para. 452.
55
Indictment of 10 June 2011, paras 58 (a), 68 (a). On 11 November 2004, two unidentified conspirators, using the
Blue mobiles, allegedly carried out the first detected surveillance of Mr Hariri.
47

48
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Mr Badreddine, Mr Ayyash and other members of the assassination team were ‘early members’ of
the conspiracy,56 while Mr Oneissi and Mr Sabra joined the conspiracy ‘at the latest’ by between
22 December 2004 and 16 January 2005. 57
76.

The Badreddine, Oneissi and Sabra Defence contested these pleadings in their initial

challenge to the form of the indictment.58 The Trial Chamber dismissed the challenge, concluding
that ‘pleading that an act relating to a conspiracy occurred over a three-month period—in the
totality of the circumstances alleged here—is not disproportionate or overly broad’.59 It held
further that ‘circumstances in which the …Accused are alleged to have come to participate in the
alleged conspiracy are a matter for evidence at trial and need not be pleaded as material facts in an
indictment (but should be notified to the Defence in a timely manner before trial).’60
77.

In their second such challenge to the form of the indictment, Defence counsel used the

same arguments in relation to the dates of the conspiracy.61 The Trial Chamber dismissed the
arguments on essentially identical grounds. 62
78.

In confirming the indictment against Mr Merhi, the Special Tribunal’s Pre-Trial Judge had

considered the question of the conspiracy’s timeline.63 He concluded that a prima facie case existed
because of contact between the Accused ‘for a significant period of time prior to the attack of
14 February 2005’. Additionally, how the Accused acted and interacted suggested that ‘they acted
within the framework of a prior agreement aimed at committing the terrorist act of
14 February 2005.’64

56

Indictment of 10 June 2011, para. 58 (b).
Indictment of 10 June 2011, para. 58 (c).
58
First decision on the form of the amended indictment, paras 32-34.
59
First decision on the form of the amended indictment, para. 38.
60
First decision on the form of the amended indictment, para. 38.
61
Second decision on the form of the amended indictment, paras 35-36.
62
Second decision on the form of the amended indictment, paras 38-39.
63
The Pre-Trial Judge also considered the Prosecutor’s shift in date choices. He thought that ‘although the materials
filed in support of the Indictment of 5 June 2013 can be used to justify prima facie the date of the conspiracy aimed
at committing a terrorist act decided by the Prosecutor, namely 11 November 2004, they would likewise permit an
earlier date to be chosen.’ However, he concluded that ‘as the responsibility for prosecutions lies with the Prosecutor,
the Pre-Trial Judge considers that it is not for him to oblige the Prosecutor to reclassify the facts by changing the date
he has chosen to an earlier one, insofar as the position adopted by the Prosecutor is not likely to cause prejudice to the
suspect,’ Pre-Trial Judge decision on the indictment of 5 June 2013, para. 76.
64
Pre-Trial Judge decision on the indictment of 5 June 2013, para. 74 (i), (iii).
57
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79.

The Merhi Defence then challenged this indictment, asking the Trial Chamber to specify

the date at which he joined the alleged conspiracy.65 The Trial Chamber dismissed these arguments
on the same basis as the other Defence challenges.66
80.

On 11 February 2014, and upon the Prosecutor’s unopposed application, the Trial Chamber

joined Mr Merhi’s case to the indictment against the other four Accused.67 The consolidated
indictment alleged that Mr Ayyash, ‘as the assassination team coordinator’, Mr Merhi, ‘as the
coordinator of the false claim of responsibility’ and Mr Badreddine, as monitor/coordinator, were
‘early members’ of the conspiracy.68 Mr Oneissi and Mr Sabra joined the conspiracy between
Wednesday 22 December 2004 and the morning of Monday 14 February 2005, before the attack.69
81.

The Merhi Defence then further contested the form of the consolidated indictment,

including arguing that ‘more specifics are required as to the date and circumstances of the
participation in the alleged conspiracy’.70 The Trial Chamber dismissed these challenges, as the
consolidated indictment was virtually identical to the initial indictment against Mr Merhi. 71
82.

The Prosecution’s updated pre-trial brief repeated the dates as set out in the consolidated

indictment72 and clarified that the ‘exact dates on which the Accused agreed to or joined the
conspiracy are not certain’.73
83.

In the amended consolidated indictment, under the heading, ‘The Conspiracy’, the

Prosecutor alleges that Mr Ayyash and Mr Merhi, with Mr Badreddine, agreed to commit a terrorist
act between 11 November 2004 and the morning of 14 February 2005.74 Mr Oneissi and Mr Sabra,
it is alleged, joined the conspiracy between 22 December 2004 and the morning of 14 February
2005.75

65
66
67
68
69
70
71
72
73
74
75

Decision on the form of the indictment against Mr Merhi, para. 24.
Decision on the form of the indictment against Mr Merhi, paras 27-28.
Decision on joinder; Trial management decision.
Consolidated indictment, para. 48 (b).
Consolidated indictment, para. 48 (c).
Decision dismissing a motion alleging defects in the form of the consolidated indictment,
Decision dismissing a motion alleging defects in the form of the consolidated indictment,
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para.
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para.
Amended consolidated indictment, para. 48 (a).
Amended consolidated indictment, para. 48 (c).
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84.

The Prosecution’s final trial brief provides no explicit dates for the conspiracy. It contains

a ‘chronology’, which sets out a number of ‘Phases’, beginning in August 2004.76
(b)
85.

Submissions

The Merhi Defence argues that while the amended consolidated indictment contends that

the conspiracy came into place between Thursday 11 November 2004 and Monday 14 February
2005, in its final trial brief, the Prosecution ‘arbitrarily chose a number of dates’ and did not clearly
state its position as to when the conspirators’ wills merged.77 The Prosecution’s final trial brief
suggests that the conspiracy began on 25 August 2004 and no longer mentions the date of 11
November 2004.78
86.

The Sabra Defence also submits that the Prosecution failed to adequately identify the date

when the conspiracy started, or when the Accused joined.79
(c)
87.

Findings

The Prosecution has consistently alleged that the conspiracy came into existence over a

particular time period, but has never specified a precise date when it crystallised. Nor does it
specify an exact date when each Accused joined the conspiracy. Indeed, in its pre-trial brief, the
Prosecution stated that it cannot do so.
88.

Two questions arise. The first is whether the Prosecution, in pleading that the alleged

conspiracy was formed within a specified period of time, adequately complied with its legal
pleading obligations. The second is whether—if it is permissible to plead a date range—the dates
were clearly and adequately pleaded as a matter of fact.

76

Prosecution final trial brief, pp 198-334.
Merhi Defence final trial brief, para. 405. In closing submissions, the Merhi Defence argued that the ‘date of the
agreement is the date of the commission of the crime, and the Prosecution must prove when the crime took place
because it is an important material fact’. The Presiding Judge asked whether the case law went as far as establishing
‘a positive obligation to specify with precision the date when an -- that is, a very small date range, or maybe a day,
when a conspiracy crystallized as opposed to a date range?’ The Merhi Defence agreed that this was its submission,
Merhi Defence closing submissions, T. 18 September 2018, p. 95, T. 19 September 2018, pp 16-18, referring to
Nyiramasuhuko and others Appeal Judgment, para. 473.
78
Merhi Defence final trial brief, paras 405-406, 409.
79
Sabra Defence final trial brief, paras 437-439.
77
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89.

The Trial Chamber has previously accepted and applied international criminal law case law

on the legal issue. The information pleaded as material facts must, so far as is possible, include the
identity of the victim, the places and the approximate date of those acts and the means by which
the offence was committed.80 The date of a material incident is considered to be a material fact
when it is necessary to inform an accused clearly of the charges, such as to allow them to prepare
a defence.81
90.

The precision needed in pleading material dates varies from case to case.82 Where the

material element of the crime is or should be identifiable to a single day, as with murder for
example, that date should generally be pleaded. One ICTR Trial Chamber held that the
‘Prosecution’s obligation to provide particulars in the indictment is at its highest when it seeks to
prove that the accused killed or harmed a specific individual.’83
91.

The ICTY and ICTR have held that where it is not possible to specify a specific date, a

date range may be pleaded,84 and ‘a broad date range, in and of itself, does not invalidate a
paragraph of an indictment.’85 However, circumstances in which a broad pleading is permitted in
respect of single-incident crimes are restricted to those where ‘the sheer scale of the alleged crimes
makes it impracticable to require a high degree of specificity in such matters as … the dates for
the commission of the crimes.’86 Situations include ‘the killing of hundreds of men’,87 ‘frequent
attacks in the same area’88 and recurring abductions.89 Further, where pleading a date range is
permitted, the variation has been confined to no more than a few days, or weeks, rather than
months.90

Ndindabahizi Appeal Judgment, para. 16.
Ndindabahizi Appeal Judgment, para. 19.
82
Ndindabahizi Appeal Judgment, para. 20.
83
Nyiramasuhuko and others Trial Judgment, para. 100.
84
Brđanin and Talić decision on form of indictment, para. 22.
85
Rukundo Appeal Judgment, para. 163; Bagosora and Nsengiyumva Appeal Judgment, para. 150.
86
Bagosora and Nsengiyumva Appeal Judgment, para. 150.
87
Kupreškić and others Appeal Judgment, para. 90.
88
Ntakirutimana and Ntakirutimana Trial Judgment, para. 57.
89
Rukundo Appeal Judgment, paras 162-163.
90
Ndindabahizi Trial Judgment, para. 34 (a date range of several days was not unreasonable); Muvunyi Appeal
Judgment, paras 29-30 (no significant variation, when the indictment specified that an event had occurred in early
May 1994, and the Prosecutor later argued that the meeting in question had in fact occurred in mid to late May 1994);
Šainović and others Appeal Judgment, para. 225 (reference to an act beginning on or about 25 March 1999 included
acts which occurred around 20 or 21 March 1999); Krnojelac decision on form of indictment, para. 42 (a period of
April 1992 to August 1993 would not be a reasonable period).
80

81
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92.

The pleading obligations for the formation of a conspiracy are, however, not analogous to

those relating to crimes occurring on a single day. They are more analogous to the formation of
criminal agreements, like joint criminal enterprises. The material element of a conspiracy is not its
outcome—here, Mr Hariri’s assassination—but rather the formation of the agreement itself.91
93.

International criminal law case law illustrates that agreements to commit crimes are

frequently, indeed most commonly, formed over time. By analogy to a conspiracy, in pleading a
joint criminal enterprise, the Prosecutor must specify ‘the time at which or the period over which
the enterprise is said to have existed’ (emphasis added).92 For a conspiracy to commit genocide,
‘“a concerted agreement to commit genocide may be inferred from the conduct of the conspirators”
and can be based on circumstantial evidence.’ 93 The dates during which this agreement came into
existence must, however, be clearly identified. Similarly, it is not necessary to identify specific
dates—as opposed to date ranges—in which each Accused joined a conspiracy. The ICTY Appeals
Chamber held that it is ‘not necessary to establish that joint criminal enterprise members acted in
unison in order to reach a conclusion on the existence of the common purpose.’94 As the Trial
Chamber held previously, the circumstances during which the Accused came to participate in the
conspiracy were to be a matter for evidence at trial.95
94.

The Trial Chamber—consistent with these established international legal principles—finds

that it is legally permissible to plead the formation of the conspiracy within a specified date range.
95.

As to whether the Prosecution pleaded this particular date range with adequate clarity, the

amended consolidated indictment clearly states—as did the Prosecution’s pre-trial brief—that the
conspiracy began no earlier than 11 November 2004 and no later than 14 February 2005. The
Prosecution’s final trial brief, by contrast, does not explicitly set out the dates of the conspiracy.
The section entitled ‘The Evolution of the Conspiracy in Context’ contains a chronology of
Nyiramasuhuko and others Appeal Judgment, para. 473.
Krnojelac decision on form of second indictment, para. 41; Simić Appeal Judgment, para. 22.
93
Popović and others Appeal Judgment, para. 544. See also Nahimana and others Appeal Judgment, para. 896
(‘the actus reus of the crime of conspiracy to commit genocide is a concerted agreement to act for the purpose of
committing genocide. While such actus reus can be proved by evidence of meetings to plan genocide, it can also be
inferred from other evidence. In particular, a concerted agreement to commit genocide may be inferred from the
conduct of the conspirators’). Compare Mpambara Trial Judgment, para. 13 (distinguishing joint criminal enterprise
because ‘unlike conspiracy, no specific agreement to commit the crime need be shown: the common purpose may
arise spontaneously and informally’).
94
Đorđević Appeal Judgment, para. 138.
95
Decision on the form of the indictment against Mr Merhi, para. 28.
91
92
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‘phases’ of the conspiracy, which begins on 25 August 2004. The date of 11 November also
appears, as the Defence submissions suggest, to have lost material significance. 96
96.

In the event of any inconsistency or contradiction between the indictment and or the pre-

trial brief and the final trial brief, the indictment—as the primary accusatory instrument97—
prevails. The amended consolidated indictment pleaded the dates during which the conspiracy
formed, namely, between 11 November 2004 and 14 February 2005. The Defence of each Accused
therefore had the notice required to allow them to prepare a defence at trial against the charges in
the amended consolidated indictment. Whether the Prosecution proved its case is a different
matter, considered below.

4.

Unidentified members of the alleged conspiracy
(a)

97.

The Prosecution’s case and pre-trial litigation

In each successive indictment, the Prosecutor alleged that a conspiracy came into existence

‘with others as yet unidentified’.98 In August 2013, the Sabra Defence claimed that the indictment
was defective in not explicitly naming other alleged co-conspirators.99 The Trial Chamber
dismissed these arguments.100
98.

In its closing submissions, the Prosecution clarified that the conspiracy alleged in the

indictment comprises the four Accused, Mr Badreddine and the remaining members of the
‘assassination unit’, namely ‘Subjects’ 5 to 9 or ‘S’ 5 to 9.101
(b)
99.

Submissions

In its final trial brief, the Sabra Defence argues that the Prosecution was obliged to name,

even if not to indict, all known co-conspirators.102 The Prosecution failed in this regard by naming

96

Prosecution final trial brief, paras 472, 679, 681, 908, fn. 1375.
Blaškić Appeal Judgment, para. 220.
98
Indictment of 10 June 2011, paras 58, 68 (b); Indictment of 6 February 2013, paras 48 (a), 68 (b); Amended
consolidated indictment, para. 48.
99
Second decision on the form of the amended indictment, para. 41.
100
Second decision on the form of the amended indictment, paras 42-43.
101
Prosecution closing submissions, T. 14 September 2018, p. 44. See also Amended consolidated indictment, paras
15 (a), 39, 48, 54.
102
Sabra Defence final trial brief, paras 431, 435-436.
97

Case No. STL-11-01/T/TC

25 of 2642

18 August 2020

R332011

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

only five co-conspirators, when there were at least 16 mobile users in the network, as alleged in
paragraph 18 of the amended consolidated indictment.103
(c)
100.

Findings

The Prosecutor in the amended consolidated indictment, identified the known members of

the conspiracy as the four Accused, Mr Badreddine ‘and others as yet unidentified’, including
Subjects 5 to 9.104 As a general principle of pleading in international criminal law, a prosecutor is
required to plead the identity of known co-conspirators.105 However, a prosecutor has ‘no
requirement concerning the identification of all individuals’.106 Nor is an international prosecutor
obliged to indict all known co-conspirators.107 The Trial Chamber therefore, in line with its earlier
decisions, still considers that the Prosecution met its pleading obligations and that no notice issue
has arisen.

5.

Hezbollah and the political context
(a)

101.

The Prosecution’s case and pre-trial litigation and submissions

The initial confirmed indictment, dated 10 June 2011, pleaded under ‘The Conspiracy’ that

the ‘four Accused are supporters of Hezbollah, which is a political and military organisation in
Lebanon’.108 It alleged that Hezbollah’s military wing had the capability to train people to carry
out a terrorist attack;109 Mr Ayyash and Mr Badreddine were related to a senior deceased Hezbollah
military commander by marriage;110 and, based on their experience, training and affiliation with
Hezbollah, Mr Ayyash and Mr Badreddine had the capability to carry out the attack. 111

103

Sabra Defence final trial brief, para. 432. Its further submissions about specific co-conspirators are set out at
para. 6432.
104
Amended consolidated indictment, paras 15, 48.
105
Nahimana decision ordering the amending of the indictment, para. 19; Bikindi decision on temporal jurisdiction
and on the form of the indictment, para. 38 (i).
106
First interlocutory decision on applicable law, para. 195; Second decision on the form of the amended indictment,
para. 42.
107
See for example, Article 11 of the Statute; Article 18 of the ICTY Statute; Delalić and others (Čelebići) Appeal
Judgment, paras 601-606, 611.
108
Indictment of 10 June 2011, para. 59.
109
Indictment of 10 June 2011, para. 59 (a).
110
Indictment of 10 June 2011, para. 59 (a)-(b). A separate diagram in the indictment (p. 14) alleged that
Mr Badreddine had control of the Green Network of mobiles.
111
Indictment of 10 June 2011, para. 59 (c).
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102.

The Prosecutor’s amended indictment, filed on 6 February 2013, retained only the bare

pleading that the four Accused were ‘supporters of’ Hezbollah. 112
103.

In May 2013, the Oneissi and Sabra Defence challenged the amended indictment, seeking

clarity regarding this revised pleading.113 The Trial Chamber held that the matter ‘should be
properly explored between the Parties before the Trial Chamber’s involvement is sought.’ 114
104.

The Prosecution’s pre-trial brief then still contained the description of each Accused as

‘supporters’ of Hezbollah115 and argued that mobiles associated with Mr Badreddine had contacts
with members of Hezbollah.116
105.

In early November 2014, the Prosecution informed the Trial Chamber that it intended to

call Mr Marwan Hamade, a Lebanese politician, cabinet minister and close associate of Mr Hariri,
as a witness, and that all Defence counsel were objecting to at least portions of the expected
testimony.117 The Defence argued that the evidence was not relevant to an allegation pleaded in
the indictment.118
106.

On 14 November 2014, the Trial Chamber allowed the Prosecution to call Mr Hamade. 119

In a decision delivered in court on 17 November 2014, the Trial Chamber held that Mr Hamade’s

112

Indictment of 6 February 2013, para. 43.
First decision on the form of the amended indictment, paras 60-61.
114
First decision on the form of the amended indictment, para. 62. The Trial Chamber also dismissed the Sabra
Defence’s claim that the amended indictment of 6 February 2013 contained unclear submissions about the leadership
of Hezbollah, as the amended indictment did not include any references to the Hezbollah leader.
115
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 10, 16-18.
116
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 40, 42, 46 (x).
117
T. 13 November 2014, p. 33, T. 14 November 2014, p. 12.
118
T. 13 November 2014, pp 63-102, T. 14 November 2014, pp 3, 6-12, 14-36.
119
Decision on Mr Hamade’s testimony, p. 50; Decision denying request to exclude evidence of Witness PRH038.
The themes of evidence as summarised by the Prosecution were: (a) Mr Hariri’s deteriorating relationship with Syria,
as a consequence of his goal to strengthen the Lebanese autonomy; (b) Syria’s corresponding increasing resolve to
exert control beyond mere influence over Lebanese internal affairs; (c) growing concerns voiced by the international
community regarding external pressures bearing upon the political affairs of Lebanon; (d) the evolution of an effective
opposition movement in September 2004, and thereafter, in Lebanon of which Mr Hariri was first a silent and then a
more public participant; and (e) Mr Hariri’s status as an influential statesman in the Gulf region and beyond. This is
detailed below in chapter IV ‘Historical and political background to the attack’.
113
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evidence went to support material facts pleaded in the indictment—the surveillance of Mr Hariri—
as well as political context.120 The Trial Chamber denied certification for appeal. 121
107.

Following Mr Badreddine’s reported death in 2016, and on the Trial Chamber’s order, the

Prosecutor filed the operative and amended consolidated indictment. The Merhi, Oneissi and Sabra
Defence jointly objected to the pleadings and evidence related to Mr Badreddine and again sought
amendments relating to Hezbollah.122 The Defence requested that the Prosecution ‘state in clear
terms its case concerning the motive and capability of Hezbollah in relation to the allegations in
the amended consolidated indictment.’123 Defence counsel also argued that the Prosecution
impermissibly sought to keep Mr Badreddine’s name in the new indictment so as to associate the
Accused with Hezbollah.124
108.

In approving the now operative indictment—the amended consolidated indictment—the

Trial Chamber found that had the Prosecution wished to plead new material facts relating to the
role of Hezbollah, it would have sought an amendment to the indictment. Nonetheless, it ordered
the Prosecution to file a summary statement of the evidence it wished to lead in relation to the
remaining allegation that the Accused were supporters of Hezbollah. The Trial Chamber, at the
time, described this allegation as a ‘pleaded material fact’. The order to file a summary statement
was not a concession that there was a defect in the Prosecution’s submission. The indictment was
not defective. However, in order to further assist the Defence in understanding the Prosecution’s
case on that specific issue, the Trial Chamber enjoined the Prosecution to make these clarifications
on the record.125
109.

The Prosecution filed a statement outlining ‘the main categories of evidence’ that relate ‘to

the allegation that the Accused are supporters of Hezbollah’.126 These were that, first the Green

120

Decision denying request to exclude evidence of Witness PRH038, pp 10-11.
Decision on scope of Mr Hamade’s evidence. In denying certification for appeal, the Trial Chamber held, at para.
19, that the question of whether Mr Hamade’s evidence went to a material fact was not a question that could be
certified for interlocutory appeal.
122
F2668, Response to the Prosecution Submission of the Consolidated Amended Indictment pursuant to the Trial
Chamber's Order of 11 July 2016, 26 July 2016.
123
Decision amending the consolidated indictment, para. 6.
124
Decision amending the consolidated indictment, para. 21.
125
Decision amending the consolidated indictment, para. 58.
126
F2735, Public Redacted Version of Prosecution Summary Statement of Evidence in relation to Paragraph 49 of the
Amended Consolidated Indictment, 23 September 2016, paras 2-20.
121
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Network was a Hezbollah network;127 second, the Accused were connected through Hezbollah;128
third, Mr Badreddine was a senior Hezbollah commander;129 and fourth, telephone numbers of
Hezbollah officials were connected with mobiles associated with the Accused.130
110.

In its final trial brief and closing submissions, the Prosecution argues that the associations

with Hezbollah established a ‘common bond’ between the Accused and Mr Badreddine, and in Mr
Badreddine’s case, he had ‘extensive experience as a military operative at the highest levels in
Hezbollah’. Further, the conspiracy ‘had a political purpose’,131 and the preparation and
implementation of the conspiracy was responsive to Lebanese-Syrian tensions.132 Additionally,
Hezbollah controlled the Green mobile network, which had Mr Badreddine at its apex;133 and,
finally, Mr Rustom Ghazaleh, then head of Syrian military intelligence in Lebanon, and Mr Wafik
Safa, the head of the central unit for liaison and coordination in Hezbollah, either met or
communicated by telephone after key meetings with Mr Hariri. 134
111.

It also submits that surveillance of Mr Hariri when he met Hezbollah’s Secretary-General,

Mr Hassan Nasrallah, at a covert Hezbollah location in Haret Hreik, Beirut, on the night of
21 December 2004 ‘indicates’ that Mr Ayyash and Mr Badreddine were ‘tipped-off by Hezbollah
Inner Circles’.135 In a written question from the Trial Chamber, the Prosecution was asked whether
it was asserting that the Syrian President, Mr Bashar Al-Assad, Mr Ghazaleh and Mr Safa were
co-conspirators.136

127

F2735, Public Redacted Version of Prosecution Summary Statement of Evidence in relation to Paragraph 49 of the
Amended Consolidated Indictment, 23 September 2016, paras 3-6.
128
F2735, Public Redacted Version of Prosecution Summary Statement of Evidence in relation to Paragraph 49 of the
Amended Consolidated Indictment, 23 September 2016, paras 7-8, 13-18.
129
F2735, Public Redacted Version of Prosecution Summary Statement of Evidence in relation to Paragraph 49 of the
Amended Consolidated Indictment, 23 September 2016, paras 9-11.
130
F2735, Public Redacted Version of Prosecution Summary Statement of Evidence in relation to Paragraph 49 of the
Amended Consolidated Indictment, 23 September 2016, paras 19-20.
131
Prosecution closing submissions, T. 11 September 2018, p. 35.
132
Prosecution final trial brief, paras 24-26, 627-648, 650, 665, 671, 937; Prosecution closing submissions, T.
11 September 2018, pp 27, 35-37.
133
Prosecution final trial brief, paras 6, 22-23, 325-326, 339, 503, 610; Prosecution closing submissions, T.
11 September 2018, p. 24, T. 14 September 2018, pp 5-7.
134
Prosecution final trial brief, paras 656-660, 688-693, 696, 697 (3), 705-711, 737-746.
135
Prosecution final trial brief, paras 705-711, under the heading, ‘Advance Surveillance of HARIRI’s Visit to
NASRALLAH (b) in Haret Hreik’.
136
Questions for closing submissions, para. 11 (‘Is the Prosecution now alleging, as stated at paragraph 434 of the
Sabra brief, that the Syrian President Mr Bashar Al-Assad, the then Syrian Military Intelligence Chief in Lebanon,
Mr Rhustom Ghazaleh, and “the head of the central unit for liaison and coordination in Hezbollah”, Mr Wafik Safa,
were co-conspirators in the plot to murder Mr Hariri?’ (footnote omitted)).
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112.

In responding to that and three other Trial Chamber questions together, the Prosecution

submitted:
There are a small number of other figures, organizations, or states that feature in the
Prosecution narrative, and some of the Defence teams seek to characterize as coconspirators complicit in the crimes on the Prosecution case. I can make it clear that whilst
a number of findings are available to the Trial Chamber at it is discretion, the Prosecution
does not seek, not does it need to seek, findings against individuals who do not feature in
the indictment. It does not seek findings against states or organizations, nor does the Trial
Chamber need to do so to determine guilt?137

113.

In its final trial brief the Prosecution submitted that although it was ‘not necessary for a

conviction, Prosecution evidence demonstrates the links between the Accused and Hezbollah and
explains the political context in which the Attack occurred.’138 The Prosecution also argues that
while it is ‘certainly not a legal requirement to prove motive and it’s not essential to the proof of
the crimes, it is this context that provides a compelling explanation for the evolution of the
conspiracy’.139
(b)
114.

Defence submissions

The Ayyash Defence submits that the Prosecution changed its case in its final trial brief. 140

In its final trial brief, the Prosecution newly alleges that: Hezbollah gave the Accused resources
for the attack;141 the Green network was a Hezbollah network;142 Mr Ayyash knew about the
confidential meeting on 21 December 2004;143 and Hezbollah had a ‘non-personal’ motive for
killing Mr Hariri.144 The Prosecution also impermissibly used the evidence of a Prosecution

137

Prosecution closing submissions, T. 11 September 2018, pp 26-27.
Prosecution final trial brief, para. 21.
139
Prosecution closing submissions, T. 11 September 2018, pp 27-28, 37.
140
Ayyash Defence final trial brief, para. 64; Ayyash Defence closing submissions, T. 17 September 2018, pp 14, 1921, 23.
141
Ayyash Defence final trial brief, para. 65; Ayyash Defence closing submissions, T. 17 September 2018, pp 19, 2021, 23.
142
Ayyash Defence final trial brief, para. 69; Ayyash Defence closing submissions, T. 17 September 2018, p. 19.
143
Ayyash Defence final trial brief, para. 68.
144
Ayyash Defence final trial brief, fn. 142; Ayyash Defence closing submissions, T. 17 September 2018, pp 19-20.
138
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investigator, Mr Gary Platt, to show links between the Accused and newly-alleged co-conspirators
Mr Safa and Mr Ghazaleh.145
115.

The Merhi Defence argues that while the Prosecution stated that Hezbollah and Syria had

no role in the conspiracy, it added new material facts in its final trial brief.146 The Prosecution
newly alleged that the involvement of Syria and Hezbollah explained the motive for the crime and
the means used to commit it. The Merhi Defence points to the Prosecution’s submissions as to
Mr Badreddine’s background in Hezbollah, the responsiveness of mobile activity to political
events and Mr Ghazaleh’s and Mr Safa’s involvement.147
116.

The Prosecution also alleged that Syria and Hezbollah ordered the attack and attempted to

avoid responsibility for its commission. This, in the Merhi Defence’s submission, is a material fact
going to the requirement that an accused assented in advance to the means used to carry out the
alleged crime.148 These defects in notice could not be cured, because the Prosecution’s opening
statement, evidence and submissions were not sufficient,149 and nor was this information disclosed
in a clear, consistent or timely fashion.150 The Merhi Defence submits that, although it does not
have the burden of proving prejudice, it did suffer prejudice and requests the Trial Chamber to
render a not guilty verdict. It argues that it was unable to challenge the submissions regarding the
calls between the Purple mobiles, or the motivations and resources of Syria and Hezbollah.151
117.

The Oneissi Defence argues that Mr Oneissi’s alleged links to Hezbollah are irrelevant,

and even if proven, do not establish the political context in which the attack occurred, nor
demonstrate that the assassination was political, nor prove his individual criminal responsibility. 152
118.

The Sabra Defence argues that while the Prosecution appeared to drop its Hezbollah

allegations, it did not do so.153 Despite the Trial Chamber’s finding that motive was not legally

145

Ayyash Defence final trial brief, para. 67; Ayyash Defence closing submissions, T. 17 September 2018, pp 19,
119-120.
146
Merhi Defence final trial brief, paras 38-39, 41, 43-44, 48.
147
Merhi Defence final trial brief, paras 38, 45-46, annex D, pp 2-3.
148
Merhi Defence final trial brief, paras 44, 47.
149
Merhi Defence final trial brief, paras 51-54.
150
Merhi Defence final trial brief, paras 55-58.
151
Merhi Defence final trial brief, paras 59-65.
152
Oneissi Defence final trial brief, paras 621-622.
153
Sabra Defence final trial brief, paras 445-450.
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required,154 the Prosecution made motive a key factual element of its case—arguing that Hezbollah
was directly involved in, and provided operational support to, the attack. The Sabra Defence
submits:
We suggest the Chamber needs to know and be able to rely upon the motive to be convinced
beyond reasonable doubt of the guilt of Mr. Sabra and the other accused because it needs
to assess whether his guilt is the only reasonable inference on the evidence. If the Chamber
needs to rely upon this motive, then the Prosecution was obliged to have pleaded it.155

119.

The Sabra Defence also argues that the Prosecution deliberately failed to specify the precise

role played by Hezbollah and relied on links between the Accused and Hezbollah to bolster its
‘weak and circumstantial case’.156
120.

Further, the Prosecution makes ‘clear insinuations’ as to the role of unpleaded co-

conspirators in the assassination, namely the Syrian President Mr Al-Assad, Mr Ghazaleh and
Mr Safa.157 In failing to properly plead these material allegations, the Prosecution prevented the
Defence from being able to address them. 158
(c)
121.

Findings

The amended consolidated indictment contains, at paragraph 49 under ‘The Conspiracy’,

only one allegation concerning Hezbollah, namely that the Accused and Mr Badreddine were
Hezbollah supporters. It does not mention Syria, Mr Safa or Mr Ghazaleh. The Prosecution’s final
trial brief, by contrast, contains numerous references to Hezbollah and the Syrian regime. These
submissions go to the Accused’s Hezbollah connections, Mr Badreddine’s leadership in it, the

154

The Sabra Defence also argues that motive should be considered to be a legal requirement, Sabra Defence final
trial brief, paras 427-429. These arguments are addressed below in paragraphs 6187-6191. The Sabra Defence also
argues that the Prosecution’s case on what the motive actually was varies and is unclear, Sabra Defence final trial
brief, paras 425-426, 430.
155
Sabra Defence closing submissions, T. 21 September 2018, pp 13-14 (there counsel further submitted that, ‘The
Prosecution needed to implicate Hezbollah, and others such as Ghazaleh, to prove the motive and the capacity of the
conspiracy. Both of these were material facts which, again, should have been pleaded in the indictment. Which brings
me on to motive. Proof of motive for the assassination of Hariri by the four accused, we submit, is a material fact that
needed, clearly, to be pleaded in the indictment. The accused needed to be informed in a clear and timely manner why
he was alleged to have conspired to assassinate Mr. Hariri … And in the light of the nature of this case and the
Prosecution’s reliance upon the motive of the assassination to implicate Mr. Sabra, the motive was clearly a material
fact which should have been pleaded’).
156
Sabra Defence final trial brief, paras 450-451.
157
Sabra Defence final trial brief, paras 433-436; Sabra Defence closing submissions, T. 21 September 2018, p. 13.
158
Sabra Defence final trial brief, para. 451; Sabra Defence closing submissions, T. 21 September 2018, pp 13-14.
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Green network of mobiles and Mr Safa’s and Mr Ghazaleh’s alleged role in the surveillance of Mr
Hariri.
122.

After having received and thoroughly reviewed the entirety of the evidence, the Trial

Chamber is now of the view that paragraph 49 is not a material fact underlying the elements of
any of the offences charged.159 Accordingly, the Prosecution does not need to prove this factual
allegation beyond reasonable doubt; as it is not one that is indispensable to a conviction.160 The
Prosecution, in its final trial brief, also noted that proving a link between the Accused and
Hezbollah was not necessary for a conviction, but only explains the context in which the attack on
Mr Hariri occurred.161
123.

As pleaded in the amended consolidated indictment, therefore, the Prosecution’s case does

not rely upon Hezbollah’s or Syria’s involvement. The issue is whether the Prosecution’s further
submissions on political matters were also non-material arguments, which need not be pleaded—
or amounted to new material facts or allegations—which must be properly pleaded.
124.

The Trial Chamber finds that the submissions going to the Accused’s associations with

Hezbollah, their relationships by virtue of this association and the training that they and
Mr Badreddine allegedly received through Hezbollah, fall under the umbrella of non-material
allegations that the Accused supported Hezbollah. These submissions are largely identical to the
non-material pleadings explaining ‘support’ for Hezbollah which appeared in the first, but not
subsequent versions of the indictment.
125.

The Trial Chamber is of the view that the Prosecution should have articulated this aspect

of its case theory in better detail in the pre-trial phase before the Pre-Trial Judge so as to give the
Defence adequate notice of this aspect of its case. Notwithstanding this, the Defence had notice of
the Prosecution’s case theory in relation to these submissions, at the very least since receiving the

159

In its Decision amending the consolidated indictment, para. 58, the Trial Chamber wrote, ‘The Prosecution is
therefore ordered to file a summary statement of any evidence it wishes to lead in relation to this pleaded material
fact. This is of course separate from the requirement to plead, in an indictment, any material facts that must be proved’
(emphasis added). In its Decision on admission of Mr Al-Hassan’s interview, at paras 30, 81, 87, the Trial Chamber
also described the pleading as a ‘material fact’. However, having now reviewed the totality of the evidence, the Trial
Chamber is not of the view that this pleaded fact is one that is indispensable for a conviction. The Trial Chamber may
convict an Accused of a count charged without having to be satisfied beyond reasonable doubt of this pleaded fact.
160
See para. 205.
161
Prosecution final trial brief, para. 21.
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Prosecution’s statement on Hezbollah in September 2016. In this respect, at least there is nothing
new in the Prosecution’s final trial brief. But ultimately, given the Trial Chamber’s finding on the
alleged connection between the four Accused, and Mr Badreddine, with Hezbollah, the Defence
has suffered no material procedural prejudice by the Prosecution’s late articulation of its case
theory on this point.
126.

The Trial Chamber also finds that submissions about the broader political context

surrounding the attack are not material facts requiring pleading. As motive is not an element of a
conspiracy,162 the Trial Chamber is not required to make findings on any alleged political purpose,
although the attack on Mr Hariri was self-evidently political. Appropriate findings on the
contextual and background evidence are set out below.163 Moreover, on a practical level of
determining whether any prejudice has occurred, the Defence has had notice of this aspect of the
case since at least November 2014. Defence counsel had the evidence supporting this notice much
earlier and hence the ability to mount a defence to it.
127.

The argument that Hezbollah controlled the Green mobile network derives from elements

of a public statement by Mr Nasrallah and hearsay in a Prosecution interview with Mr Hariri’s
former Chief of Security, Mr Wissam Al-Hassan, in 2012. The argument was introduced as a
‘category of evidence’ in the Prosecution’s summary statement of evidence in relation to paragraph
49 of the amended consolidated indictment. Again, it is not a material fact that required pleading.
Accordingly, there was no deficiency in providing notice to the Accused. It was also contained in
the long-disclosed evidence. Moreover, the Trial Chamber, elsewhere in this judgment, has found
that the evidence is unreliable hearsay and that it will not use it.164 In this respect, even if there had
been a procedural breach in providing notice of how the evidence was intended to be used, the
Defence has suffered no actual prejudice.
128.

The Trial Chamber received uncontested evidence of Mr Badreddine’s role as a senior

Hezbollah commander—at least between 2011 and 2016—and its significance to the case is
considered in more detail below.165 Some of this evidence came to light only after Mr Badreddine’s

162
163
164
165

See paras 6187, 6204.
See chapter IV ‘Historical and political background to the attack’.
See para. 2243.
See paras 6557-6576.
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presumed death in May 2016 and the Trial Chamber admitted it into evidence first in relation to
determining whether Mr Badreddine was dead, and then in support of the Prosecution’s pleading
that he was a senior military commander. In that respect, it was admitted as new evidence that had
emerged during the trial.
129.

Moreover, this evidence does not go to prove a fact underlying a charge that must be

pleaded. There is therefore no deficiency in not pleading this fact in the amended consolidated
indictment. But even if it required pleading, the Prosecution’s summary statement of September
2016, in combination with paragraph 49 of the amended consolidated indictment—in the
circumstances of it being admitted as new evidence—would have provided the necessary notice to
the Defence of the facts. Additionally, the Oneissi Defence called its own witness, Mr Jamil ElSayyed, who testified concerning some matters relating to Hezbollah.
130.

Regarding the alleged roles of Mr Safa and Mr Ghazaleh, the Prosecution was legally

required to plead the identity of any known co-conspirators. The Trial Chamber finds the
Prosecution’s case on this point to be ambiguous; at least on one reading of the Prosecution’s final
trial brief, they could be considered to be advanced as co-conspirators.166 There, the Prosecution
argues that Mr Safa was the only common contact between Mr Ghazaleh and Mr Badreddine, and
this was ‘the channel that would explain the intimate link between key political events opposed to
Syrian interests, subsequent contact and meetings between Syrian and Hezbollah officials and the
reaction of the covert networks led by Badreddine.’ However, the evidence on their possible
involvement appears not to have changed during the trial—meaning that the Prosecution always
had it—and the Prosecution neither amended any indictment nor updated its pre-trial briefs to
include any such allegation.
131.

The Prosecution also clarified this in its closing submissions—and in response to questions

from the Trial Chamber—and rejected Defence submissions that Mr Ghazaleh and Mr Safa were
being characterised as co-conspirators.167 Trial Chamber had posed the question:
Is the Prosecution now alleging, as stated at paragraph 434 of the Sabra brief, that the
Syrian President Mr Bashar Al-Assad, the then Syrian Military Intelligence Chief in

166
167

Prosecution final trial brief, para. 746.
Prosecution closing submissions, T. 11 September 2018, pp 26-27.
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Lebanon, Mr Rhustom Ghazaleh, and “the head of the central unit for liaison and
coordination in Hezbollah”, Mr Wafik Safa, were co-conspirators in the plot to murder
Mr Hariri?168

132.

Further, the Prosecution does not seek, nor does the Trial Chamber need to make, any

findings on anyone not mentioned in the amended consolidated indictment.169 The Trial Chamber
has therefore not treated them as alleged co-conspirators and will not make any finding on whether
they participated in the conspiracy.

6.

The identity of ‘Mohammed’
(a)

133.

The Prosecution’s case

The Prosecution alleges that Mr Abu Adass—the young man who falsely claimed

responsibility for the attack—was approached and then lured from his home by a person posing as
‘Mohammed’. The amended consolidated indictment pleads that Mr Oneissi falsely called himself
‘Mohammed’ and was this person.
134.

The Prosecution’s final trial brief, however, states that while the Prosecution presented

evidence supporting that ‘Mohammed’ was Mr Oneissi, this is ‘in no way dispositive’ of his
involvement in the ‘“Mohammed” deceit’, the identification of a suitable scapegoat and the
preparation of the false claim plot as a whole.170 In closing submissions, Prosecution counsel
argued that there is some evidence that Mr Oneissi was ‘Mohammed’, but the Trial Chamber need
not make a finding on this fact:
But this is the important thing …It’s a fact relating to the acts and conduct of the accused,
but it’s not essential to conviction. It’s not something you need to find beyond reasonable
doubt. It’s not even something you need to find. What you need to find is the responsibility
of Mr Oneissi and Mr Sabra for the overall false claim plot. An important part of that is the
Mohammed deceit, and by that I mean the subplot in which someone would appear, pretend
to be a Muslim orphan wanting to learn how to pray, and that that would be used to lure

168

Questions for closing submissions, para. 11 (footnote omitted).
Prosecution closing submissions, T. 11 September 2018, pp 26-27.
170
Prosecution final trial brief, para. 518. It argues further that Mr Oneissi ‘was intimately involved in multiple aspects
of the overall plot, regardless of whether he was the person who interacted personally with Mr Abu Adass.’
169
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somebody …What you need to consider is the involvement of Mr Sabra and Mr Oneissi
in that subplot. And you don’t need to find who played which role.171

(b)
135.

Submissions

The Merhi Defence contends that given the allegations made in the amended consolidated

indictment, the Prosecution cannot assert that it is not important to establish that Mr Oneissi was
‘Mohammed’.172 Further, there are no allegations that Mr Merhi coordinated anyone other than
Mr Sabra and Mr Oneissi, and Mr Merhi cannot therefore be convicted of complicity. 173
(c)
136.

Findings

The Merhi Defence argues that the Prosecution’s pleading obligations are not met because

it discarded a material element pleaded in the amended consolidated indictment.
137.

The Trial Chamber agrees that—for the reasons set out in the ‘Claim of responsibility for

the attack on Rafik Hariri’ chapter174—Mr Oneissi’s identification as ‘Mohammed’ is a pleaded
fact supporting the elements of the offences charged. It is a material fact underpinning Mr Oneissi’s
criminal responsibility—and also Mr Sabra’s and Mr Merhi’s—by virtue of their pleaded
involvement in making the false claim of responsibility. 175
138.

However, the Prosecution has not failed to comply with its pleading obligations. Its final

trial brief states, and permissibly as set out below,176 that it produced evidence demonstrating that
Mr Oneissi is ‘Mohammed’, but that in its view this finding is unnecessary for a conviction. While
all material elements of a Prosecution case must be properly pleaded, their proof at trial is a matter
of evidence. It was pleaded but not proved; no issue of lack of notice therefore arises.
139.

Most importantly, and substantively, however, the Trial Chamber has been unable to find

that Mr Oneissi was ‘Mohammed’.177

171

Prosecution closing submissions, T. 14 September 2018, pp 67-70.
Merhi Defence final trial brief, para. 488; Merhi Defence closing submissions, T. 18 September 2018, pp 82-83.
See also Merhi Defence final trial brief, annex D, p. 1.
173
Merhi Defence final trial brief, para. 488; Merhi Defence closing submissions, T. 18 September 2018, pp 82-83.
174
Chapter XII.
175
See para. 5050.
176
See para. 5052.
177
See paras 5060-5088.
172
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7.

Other alleged Prosecution failures to provide notice
(a)

140.

Submissions

The Ayyash Defence argues that the Prosecution failed to provide notice of allegations

about the following: activity by the Blue network mobile, Blue 742, in the Anjar area on 19 January
2005;178 Subject 6’s role in the purchase of the Mitsubishi Canter;179 and Subject 816’s contact
with Mr Ayyash’s personal mobile number 170 on Sunday 13 and Monday 14 February 2005. 180
141.

The Merhi Defence also complains of other supposedly new Prosecution allegations. The

first is that the video tape making the false claim of responsibility had already been created by
Tuesday 18 January 2005.181 The second is that the pleaded ‘Associate Purple’ mobiles, numbers
744 and 375, were involved in Mr Abu Adass’s abduction, and travelled with Mr Merhi to Anjar,
in the Bekaa valley area on Friday 14 January 2005. Specifically, the Trial Chamber impermissibly
allowed the Prosecution to expand its case by allowing the Prosecution investigator Mr Platt to
give an expert opinion on the Purple mobiles in his testimony. 182
142.

Third, Mr Abu Adass was murdered, as opposed to simply disappearing, 183 and fourth,

there was a period of preparatory activity which took place in the ‘East of Airport’ area in Beirut,
which included the purchase of the Mitsubishi Canter and explosives.184
143.

The Sabra Defence argues that the Prosecution makes submissions for the first time in its

final trial brief regarding the alleged murder of Mr Abu Adass, as well as the role of the ‘Associate
Purple’ mobiles in the false claim of responsibility. 185
144.

In oral closing submissions, the Prosecution responded that it does not allege that the false

claim video tape was made on Tuesday 18 January 2005.186 Further, while the ‘East of Airport’

178

Ayyash Defence final trial brief, paras 173-176.
Ayyash Defence final trial brief, para. 125.
180
Ayyash Defence final trial brief, paras 168-172.
181
Merhi Defence final trial brief, para. 518; Merhi Defence closing submissions, T. 18 September 2018, p. 80. See
also Merhi Defence final trial brief, annex D, p. 1.
182
Merhi Defence final trial brief, paras 27-35, annex D, pp 1-2.
183
Merhi Defence final trial brief, annex D, p. 2.
184
Merhi Defence final trial brief, para. 441; Merhi Defence closing submissions, T. 18 September 2018, p. 70.
185
Sabra Defence final trial brief, paras 52-53; Sabra Defence closing submissions, T. 21 September 2018, pp 8-9.
The Sabra Defence argues that it repeatedly made requests for notice and clarification, Sabra Defence final trial brief,
para. 52.
186
Prosecution closing submissions, T. 14 September 2018, pp 23-24.
179
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activity is evidence of Blue mobile network covert behaviour, the Prosecution does not seek
positive findings on these non-material facts.187
(b)
145.

Findings

The Defence points to allegedly new allegations going to the false claim plot and to activity

in the ‘East of Airport’ area in Beirut before the attack on Mr Hariri. The Prosecution raised these
issues in its final trial brief;188 they were not in the amended consolidated indictment.
146.

The Trial Chamber finds that the date on which the video tape was made, featuring Mr Abu

Adass claiming responsibility for Mr Hariri’s death, is evidence going to prove the material fact
that the video tape was made as part of the pleaded false claim of responsibility, and is not itself a
material fact. Further, the Prosecution does not make Mr Abu Adass’s possible murder after his
disappearance part of its case; it simply refers to this as a logical inference, as he has not been
sighted by his family since. No notice issue therefore arises on these points.
147.

As for the Associate Purple mobiles, following the joinder of Mr Merhi’s case to the case

of the other (then) four Accused,189 the Prosecution, in its opening statement on 18 June 2014,
detailed their role. Prosecution lead counsel outlined that seven pre-paid mobiles were ‘mutual
contacts’ of the three principal Purple mobiles and of each other, particularly during the period of
the luring and abduction of Mr Abu Adass in late December 2004 and mid-January 2005, and the
delivery of the false claim of responsibility in the afternoon of 14 February 2005.190 The Trial
Chamber received into evidence call sequence tables of five of these mobiles,191 and heard
evidence from Mr Platt of the call activities of two, namely Associate Purple 744—attributed to a
relative of Mr Merhi192—and Associate Purple 375.
148.

In its final trial brief, the Prosecution describes the Associate Purple mobiles 375 and 744

as ‘associated with’ the Purple mobiles, ‘through their contact and call patterns, particularly during

187

Prosecution closing submissions, T. 14 September 2018, pp 12-14.
Prosecution final trial brief, paras 497, 552, 588, 837, 839, 859, 1047, 1120, fn. 1054.
189
Decision on joinder; Trial management decision.
190
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 39.
191
Exhibit P1342 (Call sequence table of Associate Purple 744); exhibit P1339 (Call sequence table of Associate
Purple 375); exhibit P1361 (Call sequence table of Associate Purple 415); exhibit P1350 (Call sequence table of
Associate Purple 251); exhibit P1327 (Call sequence table of Associate Purple 472).
192
See para. 3450.
188
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the period of Abu Adass’s abduction’.193 It refers to the following Associate Purple mobile related
evidence of: mobile activity as part of the allegedly hierarchical Green-Purple call flows before
Mr Abu Adass’s disappearance; 194 mobile inactivity during Mr Abu Adass’s disappearance;195 and
final calls to Associate Purple mobiles, before the cessation of Purple mobile activity. 196
149.

The Trial Chamber finds that the Prosecution’s case about the relevance and role of the

Associate Purple mobiles is unclear, and has made no findings on them.197 However, had the
Prosecution intended the mobile activity of these users to form a material or essential part of its
case, it would have pleaded the necessary factual allegations in the amended consolidated
indictment. The Trial Chamber finds that evidence about the Associate Purple mobiles is intended
to assist in proving the material element of the Prosecution’s case—namely, the involvement of
the Purple mobile users in the conspiracy—not any new material fact centred on the Associate
Purple mobiles themselves.198
150.

The Prosecution does not seek positive findings on the so-called ‘East of Airport’ activity,

which substantiates that these submissions do not reflect new material facts. During the trial,
Prosecution counsel had submitted that the calls related to obtaining or picking up the explosives
used in the attack, or something else relating to procuring the materials for the attack. 199 However,
no evidence was led to support this assertion. The Trial Chamber thus makes no finding on or in
respect of this claim.
151.

In relation to the purchase of the Mitsubishi Canter, in the amended consolidated

indictment the Prosecutor alleges that Subject 6—who is described in the Prosecution’s final trial
brief as Mr Ayyash’s ‘deputy’200—with another unidentified person, was one of its buyers.201 In

193

Prosecution final trial brief, para. 504.
Prosecution final trial brief, paras 762, 765, 768-769.
195
Prosecution final trial brief, paras 549-550, 775-776, fns 1129, 1598.
196
Prosecution final trial brief, paras 1041-1043.
197
See para. 4810.
198
See also Decision allowing the Prosecution to recall Mr John Edward Philips, where the Trial Chamber held that
no notice issue arose in relation to the submissions about the Grey mobile, despite the fact that it was unattributed in
the Amended consolidated indictment. See also Addendum to decision allowing the Prosecution to recall Mr John
Edward Philips.
199
Prosecution submissions, T. 5 September 2016, pp 52-53, T. 16 January 2017, pp 65-67, T. 17 January 2017, pp
50-52.
200
Prosecution final trial brief, paras 722, 846, 966, 975.
201
Amended consolidated indictment, para. 32 (c). See also Prosecution closing submissions, T. 11 September 2018,
p. 40, T. 14 September 2018, pp 39-41. During Prosecution expert Mr Gary Platt’s testimony, Prosecution counsel
194
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its final trial brief, the Prosecution submitted, however, that Subject 6 ‘supervised’ the purchase. 202
The Trial Chamber considers that further detail about Subject 6’s role in the alleged purchase is
evidence of that person’s alleged involvement and does not reflect a new material fact. The pleaded
fact providing notice to the Accused is of Subject 6’s alleged involvement in the purchase. Again,
no notice issue arises.
152.

As for the submissions relating to Subject 816’s contact with Mr Ayyash’s personal mobile

170 on Sunday 13 and Monday 14 February 2005, 203 the Trial Chamber finds that communications
with this non-network mobile are not material to the Prosecution’s case. Further, the Prosecution
made no clear submissions on the significance of this mobile contact. The Trial Chamber therefore
makes no findings concerning Subject 816’s alleged role in the conspiracy pleaded. There has thus
been no breach of the Prosecution’s requirement to provide notice to the Defence here.

stated that the evidence ‘does not identify whether Subject 6 was actually in the showroom or not. It could be consistent
either with him being there or actually being nearby and supervising men who were purchasing the vehicle’, T. 21
February 2017, p. 92.
202
Prosecution final trial brief, para. 854 (iii).
203
Prosecution final trial brief, paras 967-971, 974, 976-978.
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III.
A.
153.

ASSESSMENT OF EVIDENCE
Introduction

On 16 January 2014, with the trial’s commencement, the Trial Chamber issued directions

on the conduct of the proceedings, and, most particularly, to regulate how it would receive
evidence.204 This proved to be a daunting task given the dual challenges of the sheer size of the
Prosecution’s intended witness and exhibit lists and hence evidence, and that the Trial Chamber
had become seised of the case only on 25 October 2013. Additionally, on 2 August 2013, the PreTrial Judge had set a trial date for 13 January 2014.205
154.

The Trial Chamber was also in the process of dealing with an application by the

Prosecution—belatedly filed on 18 December 2013 before the Pre-Trial Judge, who referred it to
the Trial Chamber two weeks later, on 2 January 2014—to join the indictment against Mr Merhi
to that of the other four Accused.206 To state this more explicitly, the Trial Chamber received an
application to join the case of a fifth Accused to the existing case against the initial four Accused,
a mere two weeks before the scheduled commencement of their trial, which had been in its pretrial phase for almost two years, since the assignment of Defence counsel on 2 February 2012.
155.

One of the Prosecution’s exhibit and witness lists against the original four Accused,

Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra, filed in May 2013, had contained some
14,737 exhibits and 587 witnesses.207 However, during the pre-trial phase of the proceedings, the
Pre-Trial Judge issued five decisions on the witness and exhibit lists. Thus by the start of the trial
the intended exhibit list had been reduced to ‘only’ 8,344 documents and the witness list to ‘only’
540 witnesses, of whom 135 were expected to testify live. 208

204

Directions on the conduct of the proceedings.
Pre-Trial Judge order setting tentative start date of trial proceedings. In a scheduling order on 10 December 2013,
the Trial Chamber changed this to Thursday 16 January 2014; Trial Chamber’s trial commencement scheduling order.
206
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0033, Prosecution Request for Rule 89 (E) Referral of the Matter of
Joinder, 18 December 2013; Joinder referral decision.
207
F0939, Prosecution Submission of Consolidated and Updated Rule 91 Exhibit and Witness Lists, 31 May 2013.
208
Presiding Judge’s closing remarks, T. 21 September 2018, p. 101.
205
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156.

Despite this reduction, this was still an impossibly large number of documents and

witnesses confronting the Trial Chamber when it was seised of the case in late October 2013, with
the trial scheduled to commence in mid-January 2014.
157.

To add to the complexity of the situation—owing to the Prosecutor’s submission of an

indictment against Mr Merhi to the Pre-Trial Judge only on 5 June 2013—the Merhi indictment
presented its own challenges.
158.

On 8 January 2014, the Prosecution filed a 695-page exhibit list in its case against

Mr Merhi. It contained 6,524 exhibits and 461 witnesses, on a 115-page witness list, of whom 112
were expected to testify live. Most of these witnesses and many exhibits were common to the case
against the other four Accused which was to commence on 16 January, but these lists were filed
before the Pre-trial Judge, who was then seised of the Merhi case. The Trial Chamber did not then
have the jurisdiction to make any decisions in respect of the Merhi indictment.209
159.

After a hearing on 11 February 2014 it joined the two cases that day; this was on the

Prosecution’s direct application to the Trial Chamber, filed on 30 December 2013. 210
160.

Given the size of the case and the impossibility of the Trial Chamber familiarising itself

with over 100,000 pages of potential evidence, including witness statements and associated
exhibits and expert reports, between receiving the case in late October 2013 and commencing the
trial in mid-January 2014, it made the only practical and just decision it could have made under
the Statute and Rules as to how to conduct the case.211 Namely, it decided to conduct the trial in
accordance with Article 20 (2) of the Statute,212 and Rule 145 (B) which provides:

STL-13-04/I/PTJ, Prosecutor v. Merhi, F0052, Prosecution’s Submission Pursuant to the Pre-Trial Judge’s Order
of 24 December 2013, 8 January 2014.
210
Joint hearing, T. 11 February 2014, pp 91-96; Trial management decision; STL-11-01/PT/TC, Prosecutor v. Merhi,
F1289, Prosecution Motion for Joinder, 30 December 2013.
211
Order on the mode of questioning witnesses; see also Directions on the conduct of the proceedings, paras 10-15.
On 12 August 2013, the Pre-Trial Judge had submitted part of the case file to the Trial Chamber, namely, that
containing the exhibits on the Prosecution’s exhibit list. However, there was little that the Trial Chamber could do
with this other than start reading. It then had no jurisdiction to make evidentiary decisions and the list was not
organised according to any theme. The only thing it could have done was to read over 100,000 pages of uncategorised
documents and then afterwards discard or forget about the 70 per cent of them that were never tendered in the trial,
meaning that only 30 per cent was potentially relevant; Order on partial transfer of case file to Trial Chamber.
212
Article 20 (2) ‘Commencement and conduct of trial proceedings’ provides, ‘Unless otherwise decided by the Trial
Chamber in the interests of justice, examination of witnesses shall commence with questions posed by the presiding
judge, followed by questions posed by other members of the Trial Chamber, the Prosecutor and the Defence’.
209

Case No. STL-11-01/T/TC

43 of 2642

18 August 2020

R332029

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Where the Trial Chamber considers that the file submitted by the Pre-Trial Judge is not
such as to enable it to adopt the mode of proceeding envisaged in Article 20 (2) of the
Statute, after the opening statements of the Parties and of any victim participating in the
proceedings, the witnesses called before the Trial Chamber shall first be examined by the
Party that called them, then cross-examined by the other Party, if the other Party elects to
exercise its right of cross examination. The witness may also subsequently be re-examined
by the calling Party. The Presiding Judge and other members of the Trial Chamber
may at any time ask questions.

As a further consideration, Rule 145 (C) provides that:
The Trial Chamber may decide to depart from the modes of proceeding provided for in
paragraphs (A) and (B) wherever it considers that this is required by the interests of justice.

161.

By this decision, the Trial Chamber permitted the Prosecution to call and question its own

witnesses who were then cross-examined by the Defence, and questioned by the Trial Chamber
Judges and also occasionally by the Legal Representatives of Victims. The Judges were free to
intervene and question any witness during examination by counsel or the Legal Representatives of
Victims, as the circumstances of the case demanded, and the Judges exercised this right, regularly
during the proceedings.
162.

The same applied during the case of the participating victims, and the Defence case brought

by the Oneissi Defence. When the Trial Chamber called one witness itself in the trial,213 the judges
questioned him first, followed by the Parties. The difference was that the witness’s evidence was
relevant only to several discrete points and thus quite confined, and moreover he was testifying
after the Prosecution’s case had closed, meaning that the Trial Chamber by then had the overview
of the case and evidence necessary to call and question a witness itself.
163.

The Trial Chamber could not have attempted to conduct a trial of this size and complexity

with its Presiding Judge first questioning a witness, followed by the judicial questioning of other
judges, followed by questioning from the Parties. And, moreover, there was no ‘file’ or ‘dossier’
as such—as is the case in criminal law proceedings in some civil law jurisdictions—‘submitted by
the Pre-Trial Judge’ which could have reasonably facilitated such a mode of conducting the

213

Mr Michael Taylor, the Prosecution’s former Chief of Investigations.
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proceedings.214 The case had been investigated not by a judicial officer, but by the Prosecution and
assigned Defence counsel.
164.

Under Rule 95 (A), the Pre-Trial Judge submits a file to the Trial Chamber, giving it

jurisdiction to proceed to hear the case, effecting a transfer of jurisdiction between chambers. The
Pre-Trial Judge’s file includes: all filings, evidentiary material received, transcripts of status
conferences and minutes of meetings held in the performance of his functions, his orders and
decisions, correspondence with relevant entities and all other material relevant to the case.
165.

The Pre-Trial Judge, under the same Rule, must also compile a detailed report setting out

the arguments of the Parties and the participating victims on the facts and the applicable law, points
of agreement and disagreement, the probative material produced by the Parties and the
participating victims, a summary of his decisions and orders, suggestions as to the number and
relevance of Prosecution witnesses and the witnesses that the victims intend to request the Trial
Chamber to call on their behalf and issues of fact and law that, in his view, are contentious. 215
166.

The Pre-Trial Judge filed a 68-page report on 25 October 2013 addressing in general terms

some of the evidentiary issues identified at the pre-trial stage.216 He explained the constraints he
faced and therefore why he had thus confined his report:
However, although, pursuant to Rule 91 (I) of the Rules, the briefs must indicate: “(i) in
general terms, the nature of the accused’s defence; (ii) the matters which the accused
disputes in the Prosecutor’s pre-trial brief; and (iii) in the case of each matter set out
pursuant to paragraph (ii), the reason why the accused disputes it”, the Defence Briefs are,
in essence, often succinct. In point of fact, the investigations conducted by Counsel for the
Defence have generally not ended at the time of submitting their Briefs. Furthermore, those
counsel are not required to disclose their overall strategy at that preliminary stage of the

214

The absence of a ‘file’ as such also meant that there was no information about any systematic searches for
exculpatory evidence or the parameters of the Defence case. At the time of the Trial Chamber’s decision under Rule
145 (B), Defence investigations were ongoing.
215
Rule 95 (A) (vii) refers to a detailed report setting out: (a) the arguments of the Parties and the victims participating
in the proceedings on the facts and the applicable law; (b) the points of agreement and disagreement; (c) the probative
material produced by each Party and by the victims participating in the proceedings; (d) a summary of his decisions
and orders; (e) suggestions as to the number and relevance of both the witnesses to be called by the Prosecutor and
the witnesses that the victims participating in the proceedings intend to request the Trial Chamber to call; and (f) the
issues of fact and law that, in his view, are in contention.
216
It did not address the listed issues in (a) to (f) of Rule 95 (A) (vii) above. It was 70 pages in the French original.
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proceedings. These factors are therefore some of the limits and constraints confronting the
Pre-Trial Judge in his task of assessing the number of witnesses to appear, the relevance of
their testimony, the contentious issues of law and fact and, more generally, in the
preparation of his Report.
It follows from the above that the Report is an analysis of the case of Ayyash et al.
conducted by the Pre-Trial Judge and based primarily on the Prosecution’s Brief, the
Defence Briefs, the LRV Brief, and the evidence presented in support of those briefs as
submitted to him. The degree of specificity of that analysis, which is intended to facilitate
the holding of a fair and expeditious trial by the Trial Chamber, is therefore determined by
those briefs and the evidence.217

167.

In the notably novel and complex circumstances of this case, and notwithstanding this

comprehensive report, the interests of justice weighed heavily against the Trial Chamber
employing Article 20 (2) as its chosen method of questioning witnesses for hearings and the
conduct of trial proceedings. Further, in considering which questioning procedure under Rules
145 (A) or 145 (B) should be employed, the Trial Chamber was cognizant that it could use Rule
145 (C) if required.
168.

To properly question witnesses in court, the judges would have had to have spent a

considerable

period out of court—at least many months—preparing their questioning.

Additionally, before questioning witnesses, as an essential part of pre-court preparation for witness
testimony or the presentation of evidence, it is critical to link the witness’s statements and all
associated exhibits—as part of the proposed evidence—with all other relevant evidence and
information. This includes the statements of other witnesses and potentially related documents and
exhibits.
169.

This is very time consuming and requires an in-depth understanding of at least the part of

the case to which the witness is relevant, and preferably a good overview of the entire case. Doing
this would have been particularly difficult with expert witnesses and Prosecution in-house
witnesses who provided analytical summary evidence of thousands of underlying facts. These were
contained in witness statements, interview transcripts, expert reports and miscellaneous
documents. In the circumstances described above, and indeed in lengthy and complex international
217

Pre-Trial Judge Rule 95 (A) transfer of case file to Trial Chamber, para. 35.
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criminal trials, the judges could not have done this. As noted above, the Trial Chamber did this
with only one witness, who it called to testify itself after the close of the Prosecution’s case.
170.

During the Prosecution’s case, the Trial Chamber heard evidence from 269 witnesses, 119

of whom gave live testimony in the courtroom or through video-conference link, and it received
the evidence of 150 witnesses through their written statements. During the trial, the Trial Chamber
also made over 70 decisions relating to the Prosecution’s exhibit and witness lists, both of which
were eventually significantly reduced from their pre-trial highs.
171.

The pre-trial witness list current when the Trial Chamber was seised of the case in October

2013 contained 540 names; yet the Trial Chamber eventually received the evidence of less than
half of this number, namely, of ‘only’ 269.
172.

During the Prosecution’s case, the Trial Chamber received 3,000 exhibits into evidence, of

which the Prosecution tendered 2,487 and the Defence 513.218 The 2,487 Prosecution exhibits
represent a figure of just under 30 per cent of the more than 8,000 exhibits on the final pre-trial
exhibit list.219
173.

On the Legal Representatives of Victims’ application, the Trial Chamber also heard

evidence from six victims and a ‘victimologist’, and received into evidence the statements and
associated exhibits of 24 other witnesses.220 It received 45 exhibits tendered by the Legal
Representatives of Victims, totalling 3,033 pages in length. 221
174.

The Oneissi Defence alone elected to call a Defence case. Its case comprised two live

witnesses, written statements from four witnesses and 52 exhibits. Finally, the Trial Chamber
called one chamber witness to testify.222 The total number of exhibits received into evidence at
trial was 3,135 with a total of more than 171,000 pages.223 At the end of the trial, the transcript—

218

When citing, the Trial Chamber generally referred to the page numbers of the English PDF exhibits and where this
was not possible—because of multiple documents having been assigned the same exhibit number—to the ERNs.
219
The Prosecution’s exhibit list also featured numerous additions and substitutions during trial.
220
Decision on the Legal Representatives’ application to call evidence, paras 93-97, disposition.
221
152 items admitted into evidence, in exhibits 1V1 to 1V45.
222
The Prosecution’s former Chief of Investigations, Mr Michael Taylor; Reconsideration decision regarding Rule
165, disposition; Decision under Rule 165, disposition.
223
The total number of pages was 107,558 in English; 43,546 in Arabic; 711 in French; 350 in Spanish; 1,353 in other
languages; and 6,751 in multiple languages. For 10,742 pages no language classification was entered in the Special
Tribunal’s Legal Workflow system.
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with all three official languages combined—amounted to more than 93,900 pages.224 The Trial
Chamber received the evidence of 297 witnesses in total.
175.

Article 21 (2) of the Statute and Rule 149 (C) and (D) allow a Chamber to admit any

relevant evidence which it deems to have probative value, unless its probative value is substantially
outweighed by the need to ensure a fair trial.
176.

Evidence is relevant if it relates to the facts pleaded in an indictment. As an example, the

Trial Chamber—over Defence objections—held that evidence on the political background in
Lebanon before Mr Hariri’s death was relevant to give context to other evidence. The Trial
Chamber was persuaded at that point in the trial that it could potentially help to explain the wider
circumstances leading to Mr Hariri’s assassination, or elucidate any non-private motives for
committing the offences charged.225 This evidence has assisted the Trial Chamber to evaluate some
aspects of the charges by providing context to the proven facts.
177.

Evidence concerning a matter that is not relevant to the proceedings cannot be admissible,

and for evidence to have probative value, that is, to prove a fact, it must have some reliability. 226
178.

When admitting evidence, and consistent with the long-standing principles of international

criminal law procedural law, the Trial Chamber required the tendering Party to demonstrate that
the evidence was relevant and—for the purpose of later assessing its probative value—that it was
prima facie reliable.227
179.

The tendering Party bears the evidentiary onus. In this respect, the Trial Chamber explicitly

held that the Rules do not distinguish between the Prosecution and Defence for the purposes of
establishing the relevance and prima facie reliability of evidence proposed for admission and that:
no principle of international human rights law or international criminal law distinguishes
between the Prosecution and the Defence with respect to the evidentiary onus of

224

Around 37,000 in English and French each and 19,000 in Arabic.
Order to Defence to provide a summary of facts, paras 9-10; Decision on request to stay proceedings, para. 36;
Decision on admission of documents (movements and events), para. 30; Decision on admission of statements
(movements and events), para. 13.
226
See for example, Decision on admissibility of Wikileaks documents, para. 11.
227
See for example, Decision on admission of documents (Abu Adass), para. 17; Decision on clarification of Oneissi
call sequence table decision, para. 3; Sabra Defence fourth bar table decision (Abu Adass recruitment), paras 28-29.
225
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establishing the relevance and probative value of any document they seek to tender into
evidence.228

180.

Further, Rule 149 (E) plainly authorises a chamber to ‘request verification of the

authenticity of evidence obtained out of court’. In a decision on the admission of evidence, the
Trial Chamber explained that this is to ensure that no Party is disadvantaged by having a higher
evidentiary onus in introducing evidence than another, and is thus ‘put at a disadvantage when
presenting its case’.229
181.

Evidence cannot be probative without having indicia of reliability. In admitting material

into evidence, including witness statements, the Trial Chamber followed the inclusionary approach
of the Special Tribunal’s Rules to receiving evidence. It emphasised that the concept of a piece of
evidence having some probative value is distinct from the weight that it may ultimately give to the
evidence.230 That is, evidence could appear to have some probative value at the stage of admission;
however, upon later examination and in the light of other evidence—including challenges from an
opposing Party—its weight may be diminished even to the point of having none whatsoever.
182.

During the trial, the Defence moved the Trial Chamber to exclude some Prosecution

evidence under Rule 149 (D), which is an exclusionary rule. It provides that a chamber may
exclude evidence whose probative value is substantially outweighed by the need to ensure a fair
trial. This means that a chamber may either not admit the material into evidence in such situations
or may reconsider a previous admission decision. The Trial Chamber denied each application. 231
183.

In its final trial brief and in closing submissions, the Oneissi Defence reiterated its

submissions to exclude—that is to remove—evidence from the trial record.232 Upon judicial
questioning during closing submissions, however, counsel for Mr Oneissi conceded that their
application to exclude evidence under Rule 149 (D) at that stage of the proceedings was effectively

228

Sabra Defence fourth bar table decision (Abu Adass recruitment), paras 28-29; Decision denying admission of two
call sequence tables, para. 22.
229
Decision denying admission of two call sequence tables, paras 22, 26.
230
See for example, Decision on admission of documents (Subscriber and user information), paras 65-66.
231
See for example, Decision denying request to exclude evidence of Witness PRH038; Clarification decision on
exclusion of Mr Platt’s evidence; Decision on opinion evidence (Mr Donaldson), para. 88; Addendum to decision
allowing the Prosecution to recall Mr John Edward Philips.
232
Oneissi Defence final trial brief, paras 43, 49, 53, 239, 265, 312; Oneissi Defence closing submissions, T.
19 September 2018, pp 102, 131-135.
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asking the Trial Chamber not to rely on that evidence. 233 The Trial Chamber accordingly considers
it procedurally proper to consider these as submissions urging it not to rely on the evidence, either
by giving it no weight or ignoring it, rather than excluding it from the evidentiary record,
accompanied if necessary by an explanation as to why.
184.

And in any event, it is not willing to ‘remove’, that is, in effect to expunge evidence from

the trial record once it is already recorded. The Trial Chamber cannot have portions of the audio
or video recording of a court session, and its transcription, wiped from the record as if the words
were never uttered.
185.

The Trial Chamber, as required by Rule 149 (G), also recorded the reason for each

evidentiary ruling, either in written decisions, or when necessary in brief oral decisions delivered
in court.234 Doing so orally in court for each decision on Parties’ applications to admit evidence
would have been judicially inefficient by unnecessarily consuming court time. Moreover, many
decisions required in-depth out-of-court legal research and thus proper referencing to legal
authorities, and considered deliberation by the Trial Chamber.
186.

These types of decisions cannot as a matter of practicality be delivered orally in court. And

requiring the Parties to make their applications to tender all proposed evidence in court, as opposed
to filing properly argued and legally supported written applications, would also have been
impractical. Oral arguments on proposed evidence, especially in multi-accused trials, devour court
time; this is time much better devoted to witness testimony.
187.

The Trial Chamber also noted during the trial that the ‘organisation of the evidence in a

long and complex case …is very, very challenging’.235 The evidence has accordingly been divided
into numerous but sometimes overlapping categories according to evidentiary themes, such as
forensics, telecommunications, the political background, the claim of responsibility for the attack
and that related to each Accused. Adding to the challenge is the interrelationship between many
evidentiary threads such as the voluminous telecommunications evidence, the expert evidence on

233

Oneissi Defence closing submissions, T. 19 September 2018, pp 131-135, T. 20 September 2018, p. 121.
Numerous decisions receiving evidence proposed by Parties in court, such as during cross-examination in putting
documents to witnesses, were understandably brief, especially where its reception into evidence was not challenged.
235
In-court summaries decision, para. 18.
234
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closed criminal telecommunication networks, that of cell site analysis and of attribution of mobile
telephone usage to the four Accused and Mr Badreddine.
188.

When assessing the weight of the evidence in deliberating each charge in the amended

consolidated indictment, the Trial Chamber has reassessed each piece of evidence and relied on
relevant evidence to the extent that it found it to be credible, reliable and probative in light of the
totality of the evidence. The Trial Chamber generally assessed each piece of evidence in the
context of all related evidence. Some particular pieces of evidence, however, related to a topic or
evidentiary theme so discrete that they could be assessed without requiring substantial comparison
with other admitted evidence. An example of this is the evidence connected to the use of photo
boards for identification purposes.
189.

The evidence received at trial, the facts agreed between the Parties and the facts that the

Trial Chamber has judicially noted provide the factual basis of this judgment.
190.

The Trial Chamber firmly instructed the Parties not to rely on material that is not in

evidence.236 Consistent with the principles of international human rights law, the Trial Chamber
has not relied on material that it has not received into evidence.237 The Trial Chamber also
explained that a cross-examining Party reading portions of a witness statement into the record does
not of itself transform the statement into evidence, much less evidence that can be relied upon for
its truth, rather than the fact that it was stated or recorded. The witness comments on the
document—their admissions or adoptions of the document’s content—are the evidence.238
191.

The Trial Chamber also ensured that Parties tendering witness statements into evidence

under Rules 155, 156 and 158 prepared and read onto the court record summaries of the content
of the statements. The purpose of this exercise was to inform the public of the content of documents
that were received into evidence and, by associating the content of a piece of evidence with the

236

Although it should not have had to; a basic principle of international human rights law is that a court may only
decide a case on what is in evidence. Sabra Defence fourth bar table decision (Abu Adass recruitment), para. 42; Sabra
Defence second bar table decision (Abu Adass selection), para. 53. The Defence of some Accused nonetheless sought
to rely on such material. For example, the Oneissi Defence did so in some submissions concerning the alleged false
claim of responsibility for the attack of 14 February 2005. The Trial Chamber has disregarded these submissions. In
order to challenge the evidence and to do their own investigations, and to make arguments to a court about this
evidence, the Parties must have notice of the material that the court will use in its judgment. See also paras 5741,
5762.
237
See for example, Telfner Judgment, para. 15; Edwards Judgment, para. 98; Bernard Judgment, para. 37.
238
Decision on admission of documents used with a witness by the Oneissi Defence, para. 27.
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daily proceedings, to make the transcript easier to follow.239 These witness summaries are not
evidence, and the Trial Chamber has not treated them as such. 240
192.

The Trial Chamber also permitted the Parties to make what it termed ‘mid-trial summaries’

of the evidence during the case. These were intended to allow the Parties to provide explanatory
arguments on the evidentiary themes during the trial and while the evidence was fresh in the Trial
Chamber’s mind.241
193.

The Trial Chamber found that they could aid it, the Parties, the participating victims and

the public to understand ‘the voluminous evidence and how some pieces of evidence relate to other
pieces and to the evidence as a whole. For this reason, they can promote the overall efficiency of
the trial’. These summaries could also clarify how the admitted evidence related to the anticipated
evidence and the larger context of the case, and hence to better contextualise the evidence. They
were not intended to be submissions, but instead were explanatory rather than argumentative.
‘Mid-trial summaries, it is stressed, have no evidentiary value. No qualitative assessment is made
of the evidence.’242
194.

The Prosecution and the Sabra Defence accordingly presented mid-trial summaries several

times during the trial.243 The Trial Chamber has treated them as described immediately above.

239

The Trial Chamber explained its practice, as ‘The Trial Chamber, since the commencement of the trial, has adopted
a practice of first ruling on the admissibility of the documents and witness statements in a written decision. Thereafter,
it formally admits them onto the court record in a public hearing, when the moving party reads a short summary of
the statement or document—or, where there are many documents, a representative sample. It then allocates exhibit
numbers. Relevant parts of the summaries of witness statements or documents are then publicly broadcast. The public
policy purpose of this, as at the ICTY, is to allow those following the proceedings—such as the public and the media—
to better understand the evidence. It also assists the Trial Chamber, the Parties and Legal Representative of Victims
in contextualising the evidence, in summarised form, in the transcript.’ In-court summaries decision, para. 30.
240
Popović and others Appeal Judgment, para. 1018, fn. 2947. See also Procedural matters, T. 5 November 2015, pp
60-61.
241
The Prosecution, the Legal Representative of Victims and the Badreddine, Oneissi and Sabra Defence supported
their use, while they were opposed by the Ayyash and Merhi Defence. In-court summaries decision, para. 5.
242
In-court summaries decision, paras 15-16.
243
The Sabra Defence made mid-trial summaries, T. 9 November 2016, pp 26-50, T. 10 November 2016, pp 1-97,
and the Prosecution, T. 4 April 2016, pp 4-30. See also F3108, Annex A, Defence Thematic Summary of Information
Relevant to the Chamber in Relation to the False Claim of Responsibility, 28 April 2017; Decision allowing Sabra
Defence supplement; Decision on admission of documents (Abu Adass), para. 113.
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B.
195.

Principle of publicity of the proceedings and of the judgment

Under Article 16 (2) of the Statute, the Accused have the right to a public hearing.

However, this right is ‘subject to measures ordered by the Special Tribunal for the protection of
victims and witnesses’.
196.

Under Rule 136, all proceedings before a chamber, other than its deliberations, are to be

held in public, unless otherwise decided by the chamber after hearing the Parties. The Trial
Chamber must balance against this prevailing principle appropriate measures for the privacy and
protection of witnesses, under Rule 133 (A), provided that the measures are consistent with the
rights of the accused, including the right to a public hearing specified in Article 16 (2) of the
Statute.244
197.

The Trial Chamber ordered measures to protect the identity of many witnesses—including

46 witnesses who testified in court—due to concerns for their personal safety or that of their
families. For these reasons, some witnesses are referred to in this judgment by a pseudonym rather
than by their names. Details that might reveal their identities have been omitted.
198.

To ensure the effectiveness of the protective measures ordered by the Trial Chamber,

several portions of the hearings in court were exceptionally conducted in ‘private’ or ‘closed’
session, which the public could not follow.245 The Trial Chamber endeavoured to minimise these
sessions. For the same reasons, the Trial Chamber authorised redactions of the public transcript
and recording, either on the application of the Parties, the Legal Representatives of Victims or the
Registry, or on its own initiative.
199.

Article 23 of the Statute requires a judgment to be delivered in public. The Trial Chamber

has included in this judgment as much information as it could without creating security risks to
anyone who was granted protective measures.

244

Decision on mode of testimony for Ogero witnesses, para. 5.
In private session, those following the proceedings from the public gallery can see but not hear the proceedings.
In closed session, they can neither see nor hear the proceedings.
245
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C.

Principles applied by the Trial Chamber in the assessment of
evidence

200.

The following principles of international criminal law procedure have guided the Trial

Chamber’s assessment of the evidence.

1.

Presumption of innocence, standard of proof beyond reasonable doubt
and the in dubio pro reo principle

201.

Article 16 (3) of the Statute, which incorporates the recognised international human rights

law principles of Article 14 (2) of the ICCPR, provides as follows:
(a) The accused shall be presumed innocent until proved guilty according to the provisions
of this Statute;
(b) The onus is on the Prosecutor to prove the guilt of the accused;
(c) In order to convict the accused, the relevant Chamber must be convinced of the guilt of
the accused beyond reasonable doubt.

202.

The presumption of innocence is a fundamental principle of international human rights law

and international criminal law.246 It obliges the Trial Chamber to treat the Accused as innocent of
the crimes charged until entering a verdict of guilty in a judgment. The Trial Chamber does not—
as is sometimes erroneously said—determine whether the Accused are ‘guilty or innocent’, 247 but
rather, and consistent with the principles of international human rights law, is only required to
determine guilt beyond reasonable doubt.

246

Universal Declaration of Human Rights, Article 11 (1); European Convention on Human Rights, Article 6 (2);
American Convention on Human Rights, Article 8 (2); American Declaration of the Rights and Duties of Man, Article
26; Telfner Judgment, para. 15; Murray Judgment, para. 54; Cabrera García Judgment, paras 182-184; Tibi Judgment,
paras 178, 180, concurring opinion of Judge Garcia-Ramirez, paras 32-33; Delić decision on the outcome of
proceedings, para. 14; Fofana bail appeal decision, para. 37; Mladić Appeal decision regarding fair trial and
presumption of innocence, para. 25; Rutaganda Appeal Judgment, para. 172; Duch Appeal Judgment, para. 33.
247
The ICC Appeals Chamber in the Lubanga Appeal Judgment, at para. 22, made this error in stating, ‘Similarly, in
Mrkšić and Šljivančanin, the Appeals Chamber of the ICTY made clear that, in making a determination about the
innocence or guilt of the accused, the Trial Chamber is called upon to determine “in respect of each of the counts
charged […] whether it was satisfied beyond reasonable doubt, on the basis of the totality of the evidence, that every
element of the crime in question charged […], including each form of liability, has been established”.’ However,
Mrkšić, at para. 217, said nothing approaching this at all. Rather, at paras 220-221 it referred to the hypotheses
consistent with innocence that the Prosecution must negative to prove a circumstantial case beyond reasonable doubt.
Further, Mrkšić at para. 220 cited the Tadić Appeal Judgment, para. 174, as apparent earlier authority for its state, yet
that paragraph in Tadić was summarising the Prosecution’s submissions without explicitly adopting them.
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203.

As the Accused are presumed innocent, the Defence need not establish their innocence.

The Trial Chamber cannot impose on the Accused a reversal of the burden of proof or an onus to
rebut evidence called by the Prosecution. The Prosecution must rebut the presumption of
innocence and prove the guilt of the Accused ‘beyond reasonable doubt’.248 The ICTY Appeals
Chamber in Mrkšić and Šljivančanin explained the standard as:
The term “beyond reasonable doubt” connotes that the evidence establishes a particular
point and it is beyond dispute that any reasonable alternative is possible. It does not mean
that no doubt exists as to the guilt of the accused. The test for establishing proof beyond
reasonable doubt is that “the proof must be such as to exclude not every hypothesis or
possibility of innocence, but every fair or rational hypothesis which may be derived from
the evidence, except that of guilt”. The standard of proof beyond reasonable doubt requires
a finder of fact to be satisfied that there is no reasonable explanation of the evidence other
than the guilt of the accused.249

204.

In evidentiary terms, the principle of in dubio pro reo means that any reasonable doubt

should be resolved in an Accused person’s favour. It is a corollary to the presumption of innocence
and the standard of proof beyond reasonable doubt. It therefore applies to the same categories of
factual findings as the standard of proof beyond reasonable doubt. 250
205.

The Trial Chamber must apply the standard of proof beyond reasonable doubt to factual

findings on the elements of the crimes and to the modes of liability charged against the Accused,
and to any other factual findings that are indispensable for entering a conviction.251 The pleaded

Taylor Appeal Judgment, para. 200; Gaddafi and Al-Senussi disqualification decision, para. 25; Fofana bail appeal
decision, para. 37; Kayishema and Ruzindana Appeal Judgment, para. 107. See also Trial Chamber invitation to Sabra
Defence on Pre-Trial Brief.
249
Mrkšić and Šljivančanin Appeal Judgment, para. 220 (footnotes omitted), citing Tadić Appeal Judgment, paras
174, 183, and Martić Appeal Judgment, para. 61; see also Ngudjolo dissenting opinion of Judges Trendafilova and
Tarfusser, para. 66.
250
Al Jadeed and Al Khayat Appeal Judgment, para. 169; Limaj and others Appeal Judgment, para. 21; Renzaho
Appeal Judgment, para. 474; Galić Appeal Judgment, para. 77; see also Barberà and others Judgment, para. 77;
Tsalkitzis Judgment, para. 60; Delić Trial Judgment, paras 23-24; Tendam Judgment, para. 37; Cleve Judgment, para.
52; Human Rights Committee General Comment No. 32, para. 30, in particular the statement that ‘The presumption
of innocence, which is fundamental to the protection of human rights … ensures that the accused has the benefit of
doubt’. For an example of the application of in dubio pro reo in Lebanese courts, see Journalist Kamel Mroue
Judgment, pp 1-2.
251
Al Jadeed and Al Khayat Appeal Judgment, paras 96, 126; Ngudjolo Appeal Judgment, para. 125; Taylor Appeal
Judgment, para. 200; Halilović Appeal Judgment, paras 125, 129; Ntagerura and others Appeal Judgment, paras 174175.
248
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facts underlying or supporting the counts or charges listed in an indictment are sometimes referred
to as ‘material facts’. Or putting it another way, the ‘count or charge is the legal characterisation
of the material facts which support that count or charge’. 252
206.

As an issue of notice to the Accused, the Prosecution must plead the material facts

underpinning the charges in the Prosecution’s case in sufficient detail to allow an accused person
to prepare a defence to the charges.253 Those material facts that are necessary to provide an accused
person with notice can be distinguished from the facts that must be proven beyond reasonable
doubt before a conviction can be entered.254 Also, a Trial Chamber’s factual findings on which a
conviction does not rely should be reasonable.255
207.

The ICTR Appeals Chamber has held—and the Trial Chamber accepts its reasoning—that:
At the final stage, the Trial Chamber has to decide whether all of the constitutive elements
of the crime and the form of responsibility alleged against the accused have been proven.
Even if some of the material facts pleaded in the indictment are not established beyond
reasonable doubt, a Chamber might enter a conviction provided that having applied the law
to those material facts it accepted beyond reasonable doubt, all the elements of the crime
charged and of the mode of responsibility are established by those facts.

208.

256

The relevance of this is illustrated in the following example. The amended consolidated

indictment pleads that Mr Oneissi was the ‘Mohammed’ who allegedly met Mr Abu Adass in the
Arab University Mosque in Beirut in January 2005 to find someone to make a false claim of
responsibility. This particular pleading provides notice to the four Accused of the Prosecution’s
case; it is also a material fact underpinning the charges as it specifies—at least in part—
Mr Oneissi’s alleged conduct. On its face it therefore also appears to be a fact that is indispensable

Muvunyi Appeal decision dismissing interlocutory appeal against denying leave to amend the indictment, para. 19.
Blaškić Appeal Judgment, para. 209, and the cases cited including Kupreškić and others Appeal Judgment, para.
88; Krnojelac Appeal Judgment, para. 131.
254
Ntagerura and others Appeal Judgment, para. 174, fn. 356; Milutinović and others Trial Judgment, para. 63.
255
Stakić Appeal Judgment, para. 219, fn. 470, holding that, ‘With respect to a Trial Chamber’s findings of fact on
which the conviction does not rely, the Appeals Chamber will defer to the findings of the Trial Judgement where such
findings are reasonable’.
256
Ntagerura and others Appeal Judgment, para. 174 (footnote omitted).
252
253
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for a conviction, and therefore requiring proof beyond reasonable doubt; the Oneissi Defence
argues this.257
209.

However, as other pleaded material facts might prove the counts charged, proof that Mr

Oneissi was ‘Mohammed’ may not be necessary for a conviction. The Prosecution made
submissions to this effect in response to the Trial Chamber’s questions during closing
submissions.258
210.

The Parties, however, disagree on which types of facts the Prosecution must prove beyond

reasonable doubt. Relying on judgments including the ICC Appeals Chamber’s in Lubanga,259 the
Prosecution submits that only the facts constituting the elements of the crimes and modes of
responsibility charged must be proved beyond reasonable doubt. 260 The Prosecution acknowledges
that some cases have required proof beyond reasonable doubt of facts that are ‘indispensable for
entering a conviction’; but it ‘has not identified any instance where this standard has been applied
outside the context of an element of the crime or the mode of responsibility’. 261
211.

The Sabra Defence submits that this standard must be applied to each fact underlying the

elements of each crime and form of responsibility, and to facts indispensable for entering a
conviction, but also to other facts that must be proven to this standard due to the manner in which
the Prosecution pleaded its case in the amended consolidated indictment and at trial.262 In support
it cites ICC, ICTY and ICTR cases.263 Further, the alleged fact that the Accused knew that
Mr Hariri was the target of the charged crimes was an example of a pleaded ‘other fact’ that the
Prosecution must prove beyond reasonable doubt.264

257

Oneissi Defence closing submissions, T. 20 September 2018, pp 132-133.
Questions for closing submissions, para. 3; Prosecution closing submissions, T. 14 September 2018, pp 68-70.
259
Lubanga Appeal Judgment, para. 22.
260
Prosecution final trial brief, para. 45, see also paras 29, 44, 46; Prosecution closing submissions, T. 11 September
2018, p. 39.
261
Prosecution final trial brief, para. 46, fn. 22, citing Halilović Appeal Judgment, para. 130; Milutinović and others
Trial Judgment, para. 63.
262
Sabra Defence final trial brief, para. 5; Sabra Defence closing submissions, T. 21 September 2018, pp 6-7, 68.
263
Sabra final trial brief, para. 5, fns 6, 8, citing Ngudjolo Appeal Judgment, para. 124; Halilović Appeal Judgment,
para. 129; Ntagerura and others Appeal Judgment, para. 175; Blagojević and Jokić Appeal Judgment, para. 226.
264
Sabra Defence closing submissions, T. 21 September 2018, p. 7. Counsel for Mr Sabra expressed this submission
as relating only to the charges in counts 7 to 9 of the amended consolidated indictment, namely complicity in
intentional homicide and attempted intentional homicide. As discussed in paragraphs 6070 and 6076, the Merhi and
Oneissi Defence also submitted that accomplices to the crimes charged legally must have known the identity of the
target of the alleged operation, namely Mr Hariri.
258
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212.

The Ayyash, Merhi and Oneissi Defence accept that the standard of beyond reasonable

doubt applies to proving the elements of the charged crimes and modes of criminal liability, and
any other facts that are indispensable for entering a conviction. 265
213.

The Merhi Defence also emphasises that the mental elements of charged crimes—

particularly the requisite intent and knowledge—must be proven beyond reasonable doubt,266 as
must that person’s identity. Since in this case, the attribution of telephone numbers to the Accused
essentially determines their identification, that attribution must be proved beyond reasonable
doubt.267 The Oneissi Defence likewise notes that attribution is indispensable for a conviction in
this case, therefore requiring proof to this standard.268
214.

The Trial Chamber has carefully reviewed the international case law. The ICTY, ICTR,

SCSL and ICC recognise that circumstances may exist where a factual finding is indispensable to
convicting an accused person, even though it is not directly or strictly required to establish an
element of a crime or a mode of liability. A trial chamber must find such facts proved beyond
reasonable doubt; for example, the ICTY Appeals Chamber in

Halilović held:

As the Prosecution itself acknowledges, a trier of fact is called upon to make findings
beyond reasonable doubt based on all of the evidence on the trial record – direct or
circumstantial – not only on facts which are essential to proving the elements of the crimes
and the forms of responsibility. There might be other facts that need to be proven beyond
reasonable doubt due to the way in which the case was pleaded in the indictment and
presented during trial to the Defence and to the Trial Chamber. All facts underlying the
elements of the crime or the form of responsibility alleged as well as all those, which are
indispensable for entering a conviction, must be proven beyond reasonable doubt.269

215.

The ICC’s first appellate conviction judgment, Lubanga, issued in 2014, applied the

general principles of the ICTY and ICTR cases, including specifically the

Blagojević and Jokić,

265

Ayyash Defence final trial brief, para. 10; Merhi Defence final trial brief, paras 67-68; Oneissi Defence closing
submissions, T. 20 September 2018, pp 132-133.
266
Merhi Defence final trial brief, paras 78-81. The Trial Chamber considers that some submissions in these
paragraphs concern the legal definitions of crimes and modes of criminal responsibility, rather than evidentiary
principles. The Trial Chamber deals with those submissions in chapter XIII ‘Applicable law’.
267
Merhi Defence final trial brief, para. 76.
268
Oneissi Defence final trial brief, para. 13; Oneissi Defence closing submissions, T. 20 September 2018, p. 128.
269
Halilović Appeal Judgment, para. 129 (footnotes omitted), citing to Ntagerura and others Appeal Judgment, para.
174 and Blagojević and Jokić Appeal Judgment, para. 226. See also Taylor Appeal Judgment, para. 227.
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Mrkšić and Šljivančanin, Dragomir Milošević and Ntagerura and others appeal judgments. Each
of these cases explicitly held that a trial chamber may only convict if the Prosecution has proved
beyond reasonable doubt any additional fact that is indispensable for a conviction.270 Although
Lubanga did not refer to this principle it cited to the passage in Ntagerura and others that did.271
The ICC Appeals Chamber in Ngudjolo in 2015 applied the standard, 272 as did the Katanga and
Ngudjolo trial judgments.273 Appeals against trial judgments in the only other two ICC post-trial
appellate judgments, Bemba and others and Bemba, did not mention it.
216.

Concerning the Prosecution’s submissions contesting the notion of additional facts

indispensable for a conviction, no judgment to which it referred rejected this approach. A number
of judgments simply have not mentioned it or expressly adopted it.
217.

This review of the case law has also revealed that splitting the term ‘material facts’ into

two categories—one for the pleading purpose of providing notice to an Accused, and the other for
pleading and proving the facts underlying the elements of the offence charged—can create
confusion. The phrase itself is also used inconsistently which can create confusion. It may be
preferable to avoid using it.
218.

The Trial Chamber is satisfied that the statement from Halilović extracted above, and as

applied in various ICTY, ICTR, SCSL and ICC trial and appellate judgments, represents the
general principles of international criminal law procedural law, and adopts it. Namely, that ‘All
facts underlying the elements of the crime or the form of responsibility alleged as well as all those,
which are indispensable for entering a conviction, must be proven beyond reasonable doubt’. This
formulation also circumvents the uncertainty of using the expression ‘material facts’.

Mrkšić and Šljivančanin Appeal Judgment, para. 220; Blagojević and Jokić Appeal Judgment, para. 226; Dragomir
Milošević Appeal Judgment, para. 21; Ntagerura and others Appeal Judgment, para. 174.
270

Namely, the Ntagerura and others Appeal Judgment, which held at para. 174 that at the ‘fact-finding stage, the
standard of proof beyond a reasonable doubt is applied to establish the facts forming the elements of the crime or the
form of responsibility alleged against the accused, as well as with respect to the facts which are indispensable for
entering a conviction’, Lubanga Appeal Judgment, para. 22.
272
Holding, at para. 125, ‘Accordingly, the Appeals Chamber considers that the Trial Chamber was correct in its
further elaboration of the standard of proof, namely that the elements of the crime and the mode of liability alleged
against the accused, as well as the facts which are “indispensable for entering a conviction” must be established beyond
reasonable doubt.’ Ngudjolo Appeal Judgment.
273
Katanga Trial Judgment, para. 69; Ngudjolo Trial Judgment, para. 35. The two Accused were tried by the same
trial chamber.
271
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219.

This approach has the merit of avoiding overly narrow, artificial distinctions between

different facts, all of which must exist for the alleged crime or form of participation in it to have
occurred. And in any event, no judgment to which the Prosecution referred clearly rejects this
approach.
220.

The Trial Chamber has found that the Prosecution must prove beyond reasonable doubt

that the alleged accomplices, namely, Mr Merhi, Mr Oneissi and Mr Sabra, knew that Mr Hariri
was the target of the crimes charged.274 For reasons set out in analysing the applicable law, 275 the
Trial Chamber considers that this is best characterised as a fact necessary to prove an element of
the mens rea of a crime charged, rather than an ‘other fact’ that requires proof beyond reasonable
doubt, as argued by the Sabra Defence. However, on the proven facts of this case the Trial Chamber
has also determined that it would not matter whether the stricter interpretation, urged by the Merhi,
Oneissi and Sabra Defence, was required.
221.

Apart from this issue, the Parties appear to accept the principles on the application of the

standard of proof outlined in paragraphs 201-205 above.276 The Trial Chamber has applied these
principles throughout the judgment, even if the precise phrasing set out above is not always used.
It has also applied a holistic assessment of the evidence, having considered it in its totality; this is
explained below in paragraphs 230-255.
222.

The Trial Chamber has considered every crime and charge against each Accused

individually, determining for each whether the evidence establishes beyond reasonable doubt all
facts indispensable to a conviction. This is consistent with the Trial Chamber’s obligation under
Rule 148 (B) to vote separately on each charge contained in an indictment and to make separate
findings as to each Accused.

274

Due to a lack of clarity in Lebanese law on this issue, the Trial Chamber has also briefly considered the alternative
scenario, namely that such knowledge is not essential. See chapter XIII ‘Applicable law’, (B) (2) ‘Accomplice
liability’; chapter XIV ‘Legal findings on elements of the crimes and Individual criminal responsibility’.
275
See chapter XIII ‘Applicable law’, (B) (2) ‘Accomplice liability’.
276
Prosecution final trial brief, paras 29, 32, 44-47; Prosecution closing submissions, T. 11 September 2018, pp 39,
116-117, T. 14 September 2018, p. 42; Ayyash Defence final trial brief, paras 7, 9; Ayyash Defence closing
submissions, T. 17 September 2018, pp 7-9; Merhi Defence final trial brief, paras 67-69, 82 (see also paras 70-71);
Merhi Defence closing submissions, T. 18 September 2018, pp 13-14, 64; Oneissi Defence final trial brief, paras 910; Oneissi Defence closing submissions, T. 19 September 2018, p. 29; Sabra Defence final trial brief, paras 4-7 (see
also paras 71-72).
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2.
223.

The obligation to provide a reasoned opinion

Article 23 of the Statute provides:
The judgement shall be rendered by a majority of the judges of the Trial Chamber … It
shall be accompanied by a reasoned opinion in writing, to which any separate or dissenting
opinions shall be appended.

224.

This is a fundamental principle of international human rights law. A reasoned opinion

ensures that the accused can exercise their right of appeal,277 and that the Appeals Chamber can
carry out its statutory duties, under Article 26 of the Statute, to review an appeal. 278 ‘However, the
reasoned opinion requirement relates to the Trial Judgement as a whole rather than to each
submission made at trial’.279
225.

The Trial Chamber only needs to make findings on the facts that are essential to

determining the Accused’s criminal responsibility on a particular count. It may rely on the
evidence that it finds the most convincing and need not refer to the testimony of every witness or
every piece of evidence on the trial record.280 Indeed, in this case, with a trial record containing
3,135 exhibits—totalling 171,011 pages—and the evidence of 297 witnesses with a transcript of
more than 90,000 pages in the three official languages, it would be impracticable. Nor is the Trial

277

Article 14 (5) of the International Covenant on Civil and Political Rights guarantees that, ‘Everyone convicted of
a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law.’ See
also Article 2 (1) of the European Convention on Human Rights, ‘Right of appeal in criminal matters’, which provides
that ‘Everyone convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence
reviewed by a higher tribunal. The exercise of this right, including the grounds on which it may be exercised, shall be
governed by law.’ See also Rule 176 (A) stating that ‘An appeal may be lodged on the following grounds: (i) An error
on a question of law invalidating the decision; (ii) An error of fact that has occasioned a miscarriage of justice’.
278
Article 26 of the Statute, ‘Appellate proceedings’, provides that the Appeals Chamber shall hear appeals from
persons convicted by the Trial Chamber or from the Prosecutor on the grounds of error on a question of law
invalidating the decision and or an error of fact that has occasioned a miscarriage of justice. The Appeals Chamber
may affirm, reverse or revise the decision taken by the Trial Chamber.
279
Karera Appeal Judgment, para. 20, referring to Limaj and others Appeal Judgment, para. 81, with further
references.
280
Bemba and others Appeal Judgment, para. 1540; Al Jadeed and Al Khayat Appeal Judgment, paras 57, 76;
Dragomir Milošević Appeal Judgment, para. 21; Ntagerura and others Appeal Judgment, para. 174; Taylor Appeal
Judgment, paras 246-247; Perišić Appeal Judgment, para. 92; Bizimungu Appeal Judgment, para. 18; Sesay and others
Appeal Judgment, para. 39; Hadžihasanović and Kubura Appeal Judgment, para. 13; Kvočka and others Appeal
Judgment, para. 23.
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Chamber required to specify every step of its reasoning and to analyse every legal submission. The
Trial Chamber need only explain its position on the main issues raised by the Parties. 281
226.

This strikes a balance between, on the one hand, the soundness and transparency of judicial

findings and, on the other hand, judicial economy and ensuring that the judgment remains
accessible to the public. This is essential in long and technically complex cases.
227.

With this in mind, the Trial Chamber has attempted brevity and clarity and to limit its

findings and references to those essential to determine whether the Accused are guilty beyond
reasonable doubt as charged. In its deliberations, the Trial Chamber has considered all the evidence
on the record but has only referred to that most relevant to its findings. As expressed by the ICTY,
the Trial Chamber ‘also emphasises that, where an item of evidence is not mentioned in this
Judgement, it does not mean that it has not been considered’. 282
228.

The final trial submissions of the Parties and Legal Representatives of Victims totalled

1,406 pages and 417,748 words and occupied nine days of court with 1,117 pages of English
transcript.283 In these circumstances in this judgment, the Trial Chamber can only expressly
summarise and analyse the necessary portions of these submissions.
229.

According to the ICTY, ICTR and ICC Appeals Chambers, a trial chamber is ‘not required

to set out in detail why it accepted or rejected a witness’s testimony, or justify its evaluation of
testimony in cases where there are discrepancies in the evidence’. 284 But it is required to consider
this in evaluating the evidence.285 The Trial Chamber accepts and has followed these principles in
assessing the evidence.

Bemba and others Appeal Judgment, para. 105; Nyiramasuhuko and others Appeal Judgment, para. 105; Kvočka
and others Appeal Judgment, para. 23; Kayishema and Ruzindana Appeal Judgment, para. 165.
282
Milutinović and others Trial Judgment, para. 64.
283
Equalling 1,131 pages of French transcript and 569 pages of Arabic transcript.
284
Muhimana Appeal Judgment, para. 176; Musema Appeal Judgment, para. 20; Mrkšić and Šljivančanin Appeal
Judgment, para. 263; Ngudjolo Appeal Judgment, para. 170.
285
Mrkšić and Šljivančanin Appeal Judgment, para. 263; Muhimana Appeal Judgment, para. 58; Niyitegeka Appeal
Judgment, para. 96.
281
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3.

Final assessment of the evidence—holistic assessment on the totality of
the evidence—as distinct from assessment at the time of its admission

230.

In its deliberations, for each relevant fact, a trial chamber must evaluate and weigh each

piece of evidence against other relevant pieces of evidence. The quality of a piece of evidence may
not be evident when it is viewed in isolation. Its quality may be augmented or undermined when
considered with other relevant evidence, depending on whether it is corroborated or
contradicted.286
231.

This is distinguished from the Trial Chamber’s findings on individual pieces of evidence

when admitting them into evidence. These evidential admissibility rulings do not predetermine the
final evaluation of the evidence.287 When admitting evidence, the Trial Chamber’s assessment of
relevance and prima facie reliability and probative value concerned only the tendered material’s
admissibility and not the weight that the Trial Chamber would ultimately attach to each piece of
evidence288 when assessing it in light of the totality of the evidence. 289
232.

A chamber cannot evaluate evidence in a ‘piecemeal’ fashion.290 This is particularly

important in Prosecution cases like the present one that rely heavily upon circumstantial evidence.
Recognising this, international criminal courts and tribunals have frequently described a trial
Al Jadeed and Al Khayat Appeal Judgment, paras 56, 126; Lubanga Appeal Judgment, para. 22; Taylor Appeal
Judgment, para. 235; Halilović Appeal Judgment, paras 125, 128; Ntagerura and others Appeal Judgment, para. 174;
Musema Appeal Judgment, para. 134; Vujin Appeals Chamber first instance judgment, para. 92; Kupreškić and others
Appeal Judgment, paras 31, 135, 202, 334. See also Lubanga Trial Judgment, para. 94; Ngudjolo Trial Judgment,
para. 45; Katanga Trial Judgment, para. 79; Bemba Trial Judgment, paras 225, 227.
287
Boškoski and Tarčulovski Appeal Judgment, para. 196; Boškoski and Tarčulovski bar table exhibits admission
decision, para. 11; Rutaganda Appeal Judgment, fn. 63.
288
See for example, Trial Chamber reasons for admission of Touch subscriber notes (Mobile 590), para. 32; Decision
denying certification to appeal (Rule 158 admission), para. 23; Decision admitting statements of Witness PRH056
under Rule 158, para. 26; Decision admitting documentary evidence on the Legal Representatives of Victims’
application, paras 31, 37, 65, 89; Decision denying Oneissi Defence certification to appeal Rule 158 decision (Witness
PRH103), para. 7; Decision on certification to appeal (admission of 485 documents), paras 14-15; Decision on
admission of photographs, videos, maps and 3-D models, para. 8; Decision on admission of attribution documents for
Mr Oneissi, paras 14-15. See also Ntahobali and Nyiramasuhuko Appeal decision regarding admissibility of evidence,
para. 15.
289
Decision on admission of Mr Al-Hassan’s interview, paras 68-69; Decision on admission of documents (Subscriber
and user information), para. 65; Decision on admission of Prosecution’s cell site evidence, paras 65, 95, 162; Decision
on Prosecution motion to admit Witness PRH705’s statements, para. 19; Corrected version of Decision on Prosecution
motion to admit Witness PRH707’s statements, para. 49; Decision on scope of Mr Hamade’s evidence, paras 16, 1920; Decision denying request to exclude evidence of Witness PRH038, T. 17 November 2014, p. 11; Decision on
admission of locations related evidence, para. 35. Final weight is attributed after having received submissions from
the Parties. Decision in relation to Rule 125 witness, paras 14, 21.
290
Halilović Appeal Judgment, para. 128; Mrkšić and Šljivančanin Appeal Judgment, para. 217; Taylor Appeal
Judgment, para. 235; Nchamihigo Appeal Judgment, para. 213; Karadžić Appeal Judgment, para. 128.
286
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chamber’s duty at the deliberations stage as making an assessment based on ‘the totality of the
evidence’291 or assessing the evidence ‘holistically’. 292 The terms ‘totality’ and ‘holistic’ in this
sense are interchangeable.
233.

The ICTY, ICTR, IRMCT, SCSL and ICC have adopted these long-standing features of

international criminal law trials. ICTY and ICTR case law, for example, provides examples of
where the true quality of individual pieces of evidence could only be determined once other
relevant evidence was considered, and of its potential importance to a case’s outcome. In its first
contempt case, the ICTY Appeals Chamber, acting as a first instance trial court,293 held:
The first such matter of principle is that a tribunal of fact must never look at the evidence
of each witness separately, as if it existed in a hermetically sealed compartment; it is the
accumulation of all the evidence in the case which must be considered. The evidence of
one witness, when considered by itself, may appear at first to be of poor quality, but it may
gain strength from other evidence in the case. The converse is also true.294

234.

In

Kupreškić and others,

the ICTY Appeals Chamber added to this by reiterating ‘the

importance of such a holistic approach to assessing credibility’ and the need to assess ‘the
credibility of a witness in light of the trial record as a whole’.295 The ICTY consistently applied
this standard, important as it is in evaluating evidence in circumstantial cases. As an example, the

Halilović Appeal Judgment held that:
The task of a trier of fact is that of assessing all the relevant evidence presented with a
holistic approach; this is all the more necessary in cases as complex as the ones before the
International Tribunal. According to the Statute and the Rules, a trier of fact should render

Lubanga Appeal Judgment, para. 22; Mrkšić and Šljivančanin Appeal Judgment, para. 217; Stakić Appeal
Judgment, paras 55, 346; Lukić and Lukić Appeal Judgment, para. 260; Martić Appeal Judgment, paras 233-234; (on
identification evidence specifically) Limaj and others Appeal Judgment, paras 24, 153-154, 275, citing Limaj and
others Trial Judgment, para. 20; Karemera and Ngirumpatse Appeal Judgment, paras 52, 543; Ngirabatware Appeal
Judgment, para. 86; Taylor Appeal Judgment, para. 250.
292
Lubanga Appeal Judgment, para. 22; Taylor Appeal Judgment, para. 235; Tolimir Appeal Judgment, para. 247;
Halilović Appeal Judgment, para. 128; Bemba Trial Judgment, paras 218, 225; (on credibility of witness evidence
specifically) Kupreškić and others Appeal Judgment, para. 334.
291

293

In trying Milan Vujin, the former lead Defence counsel for Duško Tadić.

Vujin Appeals Chamber first instance judgment, para. 92 (internal footnote to common law authorities omitted). It
was adopted by the ICTR in Musema Appeal Judgment, para. 134.
295
Kupreškić and others Appeal Judgment, para. 334. It specifically emphasised the need to address material
inconsistencies between evidence, revealed by a holistic evaluation, before finally determining its credibility, paras
135, 202.
294
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a reasoned opinion on the basis of the entire body of evidence and without applying the
standard of proof “beyond reasonable doubt” with a piecemeal approach.296

235.

The ICC has also used the ‘holistic’ standard, holding in its first post-conviction appeal

judgment in Lubanga, in relation to applying the standard of beyond reasonable doubt, that:
In the view of the Appeals Chamber, when determining whether this standard has been
met, the Trial Chamber is required to carry out a holistic evaluation and weighing of all
the evidence taken together in relation to the fact at issue. Indeed, it would be incorrect for
a finder of fact to do otherwise. These principles have guided the Appeals Chamber in its
review of the Conviction Decision and, more specifically, of the way in which the Trial
Chamber assessed the evidence to reach its findings under article 66 (3) of the Statute.297

236.

In Ngudjolo, the Appeals Chamber by majority confirmed an acquittal at trial.298 The

majority, in dismissing the Prosecution’s appeal grounds, including that the Trial Chamber had

Halilović Appeal Judgment, para. 128. The Taylor Appeal Judgment, at para. 235, specifically adopted this.
Lubanga Appeal Judgment, para. 22, citing to para. 174 of the Ntagerura and others Appeal Judgment, which held
at paras 174-175:
‘- At the first stage, the Trial Chamber has to assess the credibility of the relevant evidence presented. This cannot be
undertaken by a piecemeal approach. Individual items of the evidence, such as the testimony of different witnesses,
or documents admitted into evidence, have to be analysed in the light of the entire body of evidence adduced. Thus,
even if there are some doubts as to the reliability of the testimony of a certain witness, that testimony may be
corroborated by other pieces of evidence leading the Trial Chamber to conclude that the witness is credible. Or, on
the other hand, a seemingly convincing testimony may be called into question by other evidence which shows that
evidence to lack credibility.
- Only after the analysis of all the relevant evidence, can the Trial Chamber determine whether the evidence upon
which the Prosecution relies should be accepted as establishing the existence of the facts alleged, notwithstanding the
evidence upon which the Defence relies. At this fact-finding stage, the standard of proof beyond a reasonable doubt
is applied to establish the facts forming the elements of the crime or the form of responsibility alleged against the
accused, as well as with respect to the facts which are indispensable for entering a conviction.
- At the final stage, the Trial Chamber has to decide whether all of the constitutive elements of the crime and the form
of responsibility alleged against the accused have been proven. Even if some of the material facts pleaded in the
indictment are not established beyond reasonable doubt, a Chamber might enter a conviction provided that having
applied the law to those material facts it accepted beyond reasonable doubt, all the elements of the crime charged and
of the mode of responsibility are established by those facts.’
‘The Appeals Chamber recalls that the presumption of innocence requires that each fact on which an accused’s
conviction is based must be proved beyond a reasonable doubt. The Appeals Chamber agrees with the Prosecution’s
argument that “if facts which are essential to a finding of guilt are still doubtful, notwithstanding the support of other
facts, this will produce a doubt in the mind of the Trial Chamber that guilt has been proven beyond a reasonable
doubt”. Thus, if one of the links is not proved beyond a reasonable doubt, the chain will not support a conviction.’
(internal footnotes omitted)
298
Ngudjolo Appeal Judgment, para. 296. The accused was acquitted at trial of committing war crimes and crimes
against humanity in the Democratic Republic of the Congo.
296

297
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failed to consider the evidence in its totality, did not refer to how a trial chamber was required to
assess evidence.
237.

Two judges jointly dissented and would have ordered a retrial,299 strongly endorsing the

principle that a trial chamber must evaluate evidence holistically.300 Unlike the majority,301 they
considered that the trial chamber had evaluated the evidence in a fragmentary way, materially
affecting its judgment,302 and concluded that a trial chamber:
should adopt a holistic approach, whereby all relevant pieces of evidence are considered
together as an entire body, i.e. as a system of evidence, and not merely on their own. Only
when the trial chamber does not confine its assessment to each individual piece of evidence
in isolation will the trier of fact be in a position to make an accurate determination on the
merits of the case.303

238.

The next post-conviction judgment, in the Bemba and others contempt case, also adopted

the Lubanga definition.304
239.

In Bemba, an ICC trial chamber convicted the accused on the basis of command

responsibility for the criminal actions of his subordinates. 305 He was acquitted on appeal in a threeto-two majority judgment.306 Two judges in the majority wrote a joint separate opinion

Ngudjolo dissenting opinion of Judges Trendafilova and Tarfusser, paras 1, 3, 70.
Ngudjolo dissenting opinion of Judges Trendafilova and Tarfusser, paras 33-35, 39, 41.
301
Ngudjolo Appeal Judgment, paras 167-174.
302
Ngudjolo dissenting opinion of Judges Trendafilova and Tarfusser, paras 31-51, 68-70. Judge Tarfusser, as an
appellate judge in Ngudjolo, thus reached different conclusions on the consequences of a holistic assessment of
evidence to his decision as a trial judge in Gbagbo and Blé Goudé.
303
Ngudjolo dissenting opinion of Judges Trendafilova and Tarfusser, para. 39.
304
Bemba and others Appeal Judgment, para. 1540. Judge Henderson dissented on the issue of whether evidential
rulings were required when the evidence is submitted, writing, ‘First, my colleagues repeat the worn argument that
Common Law systems approach evidence “atomistically”, whereas Romano-Germanic systems adopt a “holistic”
approach. With the greatest of respect for my colleagues and the scholars upon whose views they seem to rely, this is
a caricature which fundamentally misrepresents how the Common Law inspired adversarial system works in reality.
Indeed, the fact that Common Law judges consider the authenticity, probative value and potential prejudice of each
item of evidence individually does not mean that they consider these factors in isolation. Moreover, once the evidence
is admitted, its evidentiary weight is assessed ever so “holistically” as in any other legal system’, Separate opinion of
Judge Geoffrey Henderson, para. 41.
305
The accused was convicted, under Article 28 (a) of the Rome Statute, of committing war crimes and crimes against
humanity committed in the Central African Republic, on the basis of command responsibility, in that he effectively
acted as a military commander of the physical perpetrators of the incidents of murder, rape and pillage, Bemba Trial
Judgment, para. 752.
306
The majority found that a number of the acts were outside the scope of the charges, discontinued those proceedings
and acquitted him of the remaining charges, Bemba Appeal Judgment.
299

300
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summarising evidentiary problems in the trial judgment, such as its undue reliance on hearsay307
and the misapplication of the principles concerning circumstantial evidence.308 In further
explaining the Lubanga holistic approach to assessing evidence (as adopted by the Bemba and
others appeal) they held:
It may be considered that the above criticisms are overly ‘atomistic’ and that we should
have appreciated that the Trial Chamber evaluated the evidence ‘holistically’. If so, and
with the greatest of respect, holistic fact-finding should not be an excuse or a reason for

making findings beyond a reasonable doubt on the basis of a collection of weak
evidence. When the Appeals Chamber says that the Trial Chamber must analyse the
evidence holistically, all this means is that the evidentiary weight of individual items of
evidence should not be determined in isolation, but rather in conjunction with other
relevant evidence. It is also true that the credibility and evidentiary weight of specific items
of evidence is not determinative. What matters is how strong and convincing the totality of
the relevant evidence in relation to a particular fact is. That said, analysing evidence

holistically cannot cure the weakness of individual items of evidence and a number of
weak arguments for a proposition do not and cannot ever combine into a strong
reason for accepting it.309

And further:
The Prosecutor’s appeal to the ‘holistic’ approach cannot counteract the absence of clear
and convincing evidence.310

240.

In Blé Goudé and Gbagbo, the Trial Chamber by majority granted defence motions at the

close of the Prosecution case to acquit the two accused.311 Writing separately, the three judges

Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 8-10.
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 11-13.
This issue is further discussed in chapter III ‘Assessment of evidence’, (C) (4) ‘Circumstantial evidence’, below.
309
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 15,
footnotes omitted, emphasis added.
310
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 60, 64,
67.
311
Of committing crimes against humanity in Côte d’Ivoire. Judge Tarfusser agreed with the result and with Judge
Henderson’s lengthy and detailed legal and factual findings, although he differed from both Judge Henderson and the
dissenting judge, Judge Herrera Carbuccia, on some other issues such as the nature of the decision. Gbagbo and Blé
Goudé Judge Tarfusser opinion on acquittal decision, paras 1 and following. The acquittal decision is the subject of a
Prosecution appeal, with its second ground arguing that the court erred by acquitting ‘without properly articulating
and consistently applying a clearly defined standard of proof and/or approach to assessing the sufficiency of evidence’;
307

308
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each endorsed the holistic approach, saying that they had applied it.312 One made a statement
similar to the Bemba separate opinion on the holistic assessment of evidence, holding:
The Prosecutor has invited the Chamber to conduct a holistic evaluation of the evidence
submitted where all the relevant items of evidence are to be considered together as an entire
body of evidence and not merely on their own. While I agree that this is appropriate, such
an approach is not incompatible with the need for careful scrutiny and rigourous analysis
of the individual bits and pieces of evidence and the inferences that the Chamber has been
invited to draw therefrom.

241.

313

The Prosecution has repeatedly stressed, and the Defence of each Accused professes to

accept the principle, that in its deliberations, the Trial Chamber must consider the evidence before
it ‘holistically’, and not in isolation.314 However, the Defence, in effect, submits that the
Prosecution stresses this principle because of the weakness of its case and that applying it cannot
overcome that weakness.315

ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC-02/11-01/15, Public redacted version of “Prosecution Document in
Support of Appeal”, ICC02/11-01/15-1277-Conf, 15 October 2019, 17 October 2019, IV.
312
Gbagbo and Blé Goudé Judge Tarfusser opinion on acquittal decision, for example para. 73, ‘I have looked at the
evidence in its entirety, taking it all ‘at its highest’ and ‘holistically’; however, I have done so in respect of the evidence
tendered as a whole, irrespective of whether such evidence would or should fall under the heading and label of
incriminating as opposed to exculpatory; accordingly, I have not excluded the exculpatory evidence and looked at it
for what it is, refraining from engaging in twisting and turning it with a view to making it suit the Prosecutor’s theory,
or preventing it from puncturing its very substance’. In her dissent, Judge Herrera Carbuccia stated, ‘In applying the
relevant test at this stage of the proceedings, I will follow the approach adopted by other tribunals: “[T]he task of a
trier of fact is that of assessing all the relevant evidence presented with a holistic approach; this is all the more
necessary in cases as complex as the ones before the International Tribunal”.’ Gbagbo and Blé Goudé dissenting
opinion of Judge Herrera Carbuccia on acquittal decision, para. 5, citing the ICTY Halilović Appeal Judgment,
para. 128 and the SCSL Taylor Appeal Judgment, para. 235.
313
Gbagbo and Blé Goudé Judge Henderson reasons for acquittal decision, para. 31, footnotes omitted, see also, for
example paras 1905, 2038-2039, 2041.
314
Prosecution final trial brief, paras 29, 31, 42-43; Prosecution closing submissions, T. 11 September 2018, pp 3940, 42, 53-55, 87-89, T. 14 September 2018, pp 70-71, T. 21 September 2018, pp 81-89; Ayyash Defence final trial
brief, paras 24-25; Ayyash Defence closing submissions, T. 17 September 2018, p. 95; Merhi Defence final trial brief,
paras 69, 76; Oneissi Defence final trial brief, paras 3-4; Sabra Defence final trial brief, para. 8.
315
Ayyash Defence final trial brief, para. 25; Ayyash Defence closing submissions, T. 17 September 2018, p. 95;
Merhi Defence final trial brief, para. 69; see also Merhi Defence closing submissions, T. 18 September 2018, p. 86,
stating that Prosecution counsel and experts ‘repeated relentlessly’ that we ‘should look at the wholistic picture and
all the elements of the puzzle’; Oneissi Defence final trial brief, paras 3-4, 697-698; Oneissi Defence closing
submissions, T. 19 September 2018, pp 31-32; see also pp 78, 82, 121-122, submitting that the evidence against
Mr Oneissi is lacking and, at p. 82, that the Prosecution’s overall ‘method’ and ‘reasoning’ is unacceptable; T. 20
September 2018, pp 129-131; Sabra Defence final trial brief, para. 8; see also Sabra Defence closing submissions, T.
21 September 2018, pp 52-53, submitting generally that despite the Prosecution’s claims, the necessary evidence
simply ‘does not exist’ and ‘is not there’.
Case No. STL-11-01/T/TC

68 of 2642

18 August 2020

R332054

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

242.

The Ayyash, Oneissi and Sabra Defence also submit that the Trial Chamber must consider

the quality of each piece of evidence individually. The Ayyash Defence argues that before the Trial
Chamber considers the evidence holistically, it must carefully consider each piece of evidence
individually to determine whether it is reliable.316 It is only after this that the ‘problems’ with the
evidence in this case become apparent.317
243.

In its final trial brief the Oneissi Defence submits that:
Holistic fact-finding should not be an excuse or a reason for making findings beyond a
reasonable doubt on the basis of a collection of weak evidence. To analyse evidence
holistically means that the evidentiary weight of individual items of evidence should not
be determined in isolation, but rather in conjunction with other relevant evidence.
What matters is how strong and convincing the totality of the relevant evidence in relation
to a particular fact is. Analysing evidence holistically cannot cure the weakness of
individual items of evidence and a number of weak arguments for a proposition do not and
cannot ever combine into a strong reason for accepting it.
Even if the Chamber were to adopt a ‘holistic’ approach to the evidence, it does not
preclude it from carefully examining and assessing the weight to be afforded to each piece
of evidence, in isolation. If the Chamber pulls at the threads, the case against Mr.Oneissi
will quickly unravel.318

The Oneissi Defence relies upon the Bemba joint separate opinion, and also argues that:
Each particular fact must be supported by evidence solid enough for the trier of fact to find
it has been proved. The individual assessment of the weight of each piece of evidence is a
crucial part of this exercise.319

Ayyash Defence closing submissions, T. 17 September 2018, pp 95, 114. See also Ayyash Defence final trial brief,
para. 24, stating that the Trial Chamber must make an independent assessment of each piece of evidence to determine
its weight. The Ayyash Defence did not refer to any authority in those oral closing submissions or that paragraph of
its final trial brief, but the next paragraph of its brief consists of quotations from para. 15 of the Joint separate opinion
of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, discussed in paragraphs 261-274.
317
Ayyash Defence closing submissions, T. 17 September 2018, p. 95.
318
Oneissi Defence final trial brief, paras 3-5, with para. 4 footnoted to Joint separate opinion of Judge Van den
Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 15.
319
Oneissi Defence final trial brief, para. 7, emphasis added. No legal authority is cited in support of this.
316
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244.

The Sabra Defence submits that the ‘holistic evaluation of evidence does not remove the

need for an assessment of the quality of all facts, material or otherwise.’320 In support, it cites
Ntagerura, which held that the ‘duty of the Trial Chamber to consider all the evidence does not
relieve it from the duty to apply the required standard of proof to any particular fact’.321 The
Ayyash and Sabra Defence also cited to the same passage of the Bemba separate opinion on how
the Trial Chamber should approach its final evaluation of the evidence. 322
245.

In examining the evidence supporting the material facts or those otherwise indispensable

to a conviction, the Trial Chamber must determine the weight of each piece of evidence
holistically, or in the totality of other pieces of evidence relevant to the fact in issue. The Trial
Chamber’s duty to determine the weight of a piece of evidence in light of other relevant evidence,
whatever the nature of the evidence in the case, is well-accepted in international criminal law.
246.

In this respect, the Trial Chamber agrees with the highlighted portion of the Bemba separate

opinion above at paragraph 239, and the Defence submissions to the extent that it should carefully
consider each piece of evidence and that the evidence establishing a particular fact, taken as a
whole, must meet the applicable standard to prove that fact.
247.

However, the Bemba separate opinion appears to go further by suggesting that combining

some seemingly weak pieces of circumstantial evidence can never collectively strengthen them to
the point that together they could prove a material fact beyond reasonable doubt. But it does this
without clearly defining what is meant by ‘a collection of weak evidence’ or ‘weak arguments’. 323

Sabra Defence final trial brief, para. 65. It makes a similar submission in para. 8, footnoted to the Ntagerura and
others Appeal Judgment, para. 172. See also Sabra Defence closing submissions, T. 21 September 2018, p. 32, where
counsel for Mr Sabra similarly argued, ‘In a weak circumstantial case which relates to one single criminal event, no
matter how serious, we do submit, Your Honours, that the Prosecution needs all of its evidence to be presented, to be
subject to challenge, and to come through that challenge with credibility and reliability intact. There is no fact in the
indictment where the Prosecution can prove only, say, 60 per cent of its allegations and still obtain a conviction.’
Regarding circumstantial evidence, see chapter III ‘Assessment of evidence’, (C) (4) ‘Circumstantial evidence’,
below.
321
Ntagerura and others Appeal Judgment, para. 172.
322
Ayyash Defence final trial brief, para. 25; Sabra Defence final trial brief, para. 8. The Oneissi and Sabra Defence
also relied on other parts of this opinion in their submissions on the assessment of circumstantial evidence, summarised
in chapter III ‘Assessment of evidence’, (C) (4) ‘Circumstantial evidence’, below.
323
Confer Dissenting opinion of Judge Monageng and Judge Hofmański in Bemba Appeal Judgment, para. 47,
stating—regarding one of the grounds of appeal as to whether Mr Bemba was liable as a superior and took all necessary
and reasonable measures within his powers to prevent or repress the commission of crimes—that ‘The Majority
appears to have considered that, given its modification of the standard of review, it was not required to review the
evidentiary record comprehensively and should simply overturn the factual findings of the Trial Chamber in case of
320
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248.

It appears that the Bemba separate opinion was referring to evidence that the two judges

believed was too ‘weak’ to admit into evidence. Such evidence must lack probative value and, at
least at the Special Tribunal, would be ineligible for admission into evidence. The Bemba
conclusion thus appears to have been directed at inadmissible (yet admitted) evidence rather than
evaluating pieces of evidence that have varying degrees of probative value, some of which might
be ‘weaker’ than others.
249.

The Trial Chamber, under Rule 149 (C), can only receive ‘relevant evidence which it deems

to have probative value’. This is assessed at the point of admission, and if the evidence has
insufficient indicia of reliability it cannot be admitted, as it will lack probative value. The
assessment of its weight comes in evaluating it when deliberating on whether the Prosecution has
proved its case. Thus, at that stage the Trial Chamber may assess, in combination, a number of
pieces of evidence that have varying degrees of probative value.
250.

But even if the Bemba separate opinion was also referring to admissible evidence, namely,

that found to have some probative value at the time of the decision to admit it, the type of evidence
it mentions is indisputably at the lowest end of the spectrum when it comes to probative value. The
separate opinion specifically lists anonymous hearsay but also mentions a lack of corroboration
and an inability to test the evidence in court.324
251.

A case relying on inadmissible evidence, and or evidence with extremely limited probative

value, could not result in a conviction. This is because it would be unreasonable, in the face of
such cumulative weaknesses, to find that the relevant standard of proof beyond reasonable doubt
has been attained.
252.

Such evidence is different to that having varying degrees of probative value. In that case,

some pieces, individually, could legitimately be described as ‘weaker’ than others. The
combination of these pieces of evidence, even if they are individually comparatively ‘weaker’ than
others, could potentially—if examined in their totality—be used to prove a charge. For these
reasons, the Trial Chamber understands the Bemba separate opinion to be expressing a view on
inadmissible evidence that lacks probative value, or on evidence whose reliability is very low,
doubt …The Majority does not engage in any meaningful way with the factual findings entered by the Trial Chamber,
or demonstrate any awareness of the evidence on which these findings were based’.
324
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 8-10.
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rather than on evaluating a combination of individual pieces of evidence that may have varying
degrees of weight. This is explained further below in relation to assessing circumstantial evidence.
253.

The Trial Chamber has assessed each piece of evidence in the context of all related

evidence. Taking this approach is particularly important in evaluating the Prosecution’s
telecommunications evidence. The evidence against the four Accused is almost completely
circumstantial. It is only from reviewing the relevant facts in their entirety that a chamber can see
patterns that could potentially emerge from which conclusions could be drawn that they are so
striking as to be beyond coincidence. And hence provide proof beyond reasonable doubt of facts
indispensable to a conviction.
254.

Some particular pieces of evidence in this case, however, are related to a topic or

evidentiary theme so discrete that they may be assessed without requiring substantial comparison
with other admitted evidence. In other words, there was little or no other relevant evidence to
assess. An example of this is the evidence connected to the use of photo boards for identification
purposes.325
255.

The Trial Chamber has made findings on the weight of each piece of evidence, based on

its determination of relevance, credibility, 326 reliability and probative value. These findings are set
out in this judgment, either implicitly or—in case of particularly important and or contested pieces
of evidence—explicitly.

4.
256.

Circumstantial evidence

The Prosecution’s case relies heavily on circumstantial evidence. Circumstantial evidence

is that of circumstances surrounding an event or an offence from which a relevant fact in issue may
be reasonably inferred. The ICTY Appeals Chamber first defined it as follows:
A circumstantial case consists of evidence of a number of different circumstances which,
taken in combination, point to the guilt of the accused person because they would usually
exist in combination only because the accused did what is alleged against him …Such a

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (D) (2) ‘The ‘identification’ of Mr Oneissi
as the ‘Mohammed’ who Mr Abu Adass encountered in the mosque’.
326
Credibility is only relevant at this stage of the assessment of the evidence. Decision on admission of documents
used with a witness by the Oneissi Defence, paras 14, 62; Decision admitting evidence under Rule 158 (Witness
PRH056), para. 47; Decision on admission of Mr Al-Hassan’s interview, paras 68-69.
325
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conclusion must be established beyond reasonable doubt. It is not sufficient that it is a
reasonable conclusion available from that evidence. It must be the only reasonable
conclusion available. If there is another conclusion which is also reasonably open from that
evidence, and which is consistent with the innocence of the accused, he must be
acquitted.327

257.

In its entirety it may comprise a mixture of ‘direct’ evidence and evidence from which a

chamber may draw inferences with regard to a particular proven fact. Circumstantial evidence does
not have less value than direct evidence, and a chamber may convict solely on circumstantial
evidence.328 However, when the Prosecution relies by inference upon circumstantial evidence to
prove the facts constituting the elements of an offence, or those indispensable for a conviction,
that inference must be the only reasonable conclusion available from the evidence. If a reasonable
inference—other than that put forward by the Prosecution—is available, then those facts are not
proven beyond a reasonable doubt. Under the principle of in dubio pro reo the Trial Chamber must
acquit the Accused.329 All Parties acknowledge this.330
258.

The Prosecution emphasises,331 and the Ayyash, Merhi and Sabra Defence explicitly

accept,332 that the same standard of proof applies to both direct and circumstantial evidence. This
is legally correct. The Prosecution also notes, correctly—as do the Merhi and Sabra Defence—

327

Delalić and others (Čelebići) Appeal Judgment, para. 458.

Taylor Appeal Judgment, para. 182; Fofana and Kondewa Appeal Judgment, paras 198, 200; Kupreskić Appeal
Judgment, para. 303 (‘The Appeals Chamber first notes that there is nothing to prevent a conviction being based upon
[circumstantial] evidence. Circumstantial evidence can often be sufficient to satisfy a fact finder beyond reasonable
doubt.’); Kordić and Čerkez Appeal Judgment, para. 834 (rejecting challenge that finding on an element of the crime
must have been based on direct evidence).
329
Bemba and others Appeal Judgment, paras 868, 1166, 1386; Al Jadeed and Al Khayat Appeal Judgment, fn. 286,
paras 104, 167, 169; Fofana and Kondewa Appeal Judgment, para. 200; Ntagerura and others Appeal Judgment,
paras 304, 306; Delalić and others (Čelebići) Appeal Judgment, para. 458; Šešelj Appeal Judgment, paras 63, 118.
330
Prosecution final trial brief, paras 29-30, 34-37; Prosecution closing submissions, T. 11 September 2018, p. 42;
Ayyash Defence final trial brief, paras 9-12; Ayyash Defence closing submissions, T. 17 September 2018, pp 7-9;
Merhi Defence final trial brief, paras 70-71, 73, 77-79; Oneissi Defence final trial brief, paras 8, 555; Oneissi Defence
closing submissions, T. 19 September 2018, p. 130, T. 20 September 2018, p. 129; Sabra Defence final trial brief,
paras 6, 64; see also Sabra Defence closing submissions, T. 21 September 2018, p. 32.
331
Prosecution final trial brief, paras 29, 32.
332
Ayyash Defence final trial brief, para. 10; Merhi Defence final trial brief, para. 70; Sabra Defence final trial brief,
para. 5.
328
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that circumstantial evidence can suffice to establish material facts, even if uncorroborated.333
Further, as the ICTY Appeals Chamber held in Limaj:
The burden of proof on the Prosecution to establish facts beyond reasonable doubt does
not necessarily require the Prosecution to establish that each piece of evidence
independently establishes the relevant fact to that standard.334

259.

On the other hand, the Merhi, Oneissi and Sabra Defence point out that according to one

ICTY trial chamber, an inference from any evidence ‘must be reasonable and narrowly
construed’.335 Consequently, that chamber rejected ‘any inferences based on a series of
inferences’.336 The Defence urges the Trial Chamber to do the same337 and or, generally, to exercise
particular caution in light of the circumstantial nature of the case, 338 when assessing the evidence
of all alleged facts, whether they are indispensable to conviction or not.339
260.

The Trial Chamber has carefully considered these submissions and the international

principles and case law. Any adverse inference drawn from circumstantial evidence on a fact
indispensable to conviction must be the only reasonable conclusion available from the admitted
evidence. In assessing the evidence to draw a conclusion on a particular indispensable fact, the
Trial Chamber has considered any alternative reasonable conclusion available from the admitted
evidence. Consistent with the principles of international human rights law referred to above, it has
exercised any doubt in the Accused’s favour.
261.

The Sabra and Oneissi Defence also refer to the Bemba separate opinion, where it explained

that the ICC trial chamber had ‘often failed to adhere to’ the principle that an inference from

333

Prosecution final trial brief, paras 30, 33; Prosecution closing submissions, T. 11 September 2018, pp 41-42. The
Merhi and Sabra Defence also expressly acknowledged this in their final trial briefs, paras 74 and 69 respectively.
Regarding corroboration, see further chapter III ‘Assessment of evidence’, (C) (7) ‘Corroboration’, below.
334
Limaj and others Appeal Judgment, para. 24. This was specifically in relation to identification evidence, but it also
stands as a general principle.
335
Hadžihasanović and Kubura Trial Judgment, para. 311. Merhi Defence final trial brief, paras 72-73, 589; Oneissi
Defence final trial brief, para. 8; Sabra Defence final trial brief, paras 8, 65.
336
Hadžihasanović and Kubura Trial Judgment, para. 311.
337
Merhi Defence final trial brief, paras 72-73, 589; Oneissi Defence final trial brief, para. 8; Sabra Defence final trial
brief, paras 8, 65.
338
See for example, Sabra Defence final trial brief, para. 64; Merhi Defence closing submissions, T. 18 September
2018, p. 95; Oneissi Defence final trial brief, paras 6-8; Oneissi Defence closing submissions, T. 20 September 2018,
pp 129-130; Ayyash Defence final trial brief, para. 11.
339
Oneissi Defence closing submissions, T. 20 September 2018, pp 129-130; Sabra Defence final trial brief, paras 8,
65.
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circumstantial evidence must be the only reasonable one available. 340 The separate opinion stated
that although it is ‘legally correct’ that only material, not subsidiary, facts need be established
beyond reasonable doubt:
it does not mean that the quality of the evidence for subsidiary facts is irrelevant from an
evidentiary point of view. This is especially true in relation to circumstantial evidence. By
definition, drawing inferences from circumstantial evidence only adds uncertainty.
Therefore, if the factual basis of the circumstantial evidence is weak, the inferences drawn
from it will be even weaker.341

262.

Relying on this, the Sabra Defence submits that the Trial Chamber must apply the required

standard of proof to all necessary facts, and assess the quality of evidence of subsidiary facts,
‘particularly in relation to circumstantial evidence where the factual basis of the circumstantial
evidence is weak’.342 The Oneissi Defence also quoted from the paragraph above,343 and invited
the Trial Chamber to ‘apply exactly this approach when assessing the evidence’. 344
263.

Bemba was in part a circumstantial case, and particularly in relation to Mr Bemba’s mens

rea for the command responsibility allegations. The Bemba separate opinion expressed strong
concern ‘about the fact that the Trial Chamber relied on a large amount of circumstantial evidence
in relation to a number of key findings’.345
264.

When considered in the abstract this passage is legally problematic; a court is not legally

prohibited from relying on a ‘large amount’—or any amount—of circumstantial evidence for key
findings. In cases where the evidence is solely circumstantial, which is of course legally
permissible, all key findings will inevitably rest on the inferences flowing from it.

Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 11. In
one example, the Bemba Trial Chamber had listed eight circumstantial factors that it considered cumulatively proved
the existence of a policy to attack a civilian population; at paras 12-13, the two Appeals Chamber judges disagreed
that there was enough evidence to support this.
341
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 12. The
opinion uses the term ‘plausible’ instead of ‘reasonable’, at paras 11, 14-15. They mean the same thing.
342
Sabra Defence final trial brief, para. 8.
343
Oneissi Defence final trial brief, para. 8; Oneissi Defence closing submissions, T. 20 September 2018, pp 129-130.
344
Oneissi Defence closing submissions, T. 20 September 2018, p. 130.
345
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 11. This
was apart from the passage extracted above concerning the holistic assessment of evidence.
340
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265.

Regarding circumstantial reasoning, the separate opinion also stated:
The real question is whether it is logically possible to prove the existence of a forest beyond
a reasonable doubt without proving the existence of a sufficient (depending on how one
defines a forest) number of trees beyond a reasonable doubt. Whereas trees exist
independently of the forest, forests do not exist independently of the trees that constitute
it.
We also reject the Trial Chamber’s apparent conclusion that weak testimonial evidence can
somehow be corroborated by weak documentary evidence, especially if one or both are
based on (anonymous) hearsay.346

266.

On the last point, the Trial Chamber agrees that anonymous hearsay, which by its nature is

inherently unreliable and thus objectively ‘weak’, can neither strengthen other pieces of ‘weak’
circumstantial evidence, nor in turn be reinforced by the other evidence.
267.

The Bemba separate opinion, however, must of course be read in its context. And in this

respect the two judges explicitly accepted the fundamental principles outlined above on drawing
inferences from circumstantial evidence and the standard of proof applicable to all types of
evidence.347 Further, the circumstantial evidence they were analysing, in their view, was
conspicuously weak, and did permit competing reasonable inferences, such as not to prove Mr
Bemba’s guilt.348 Additionally, they were assessing the circumstantial evidence in a command
responsibility case, where proof is often difficult, and an accused person’s mens rea is often
provable only by circumstantial inference. And as noted above, the Trial Chamber is of the view
that the Bemba separate opinion was directed at inadmissible evidence that had nonetheless been
received into evidence by a trial chamber, or evidence with extremely low probative value.
268.

However, despite this, the Trial Chamber does not agree—as an absolute legal principle—

with the statement from the Bemba separate opinion that, by definition ‘drawing inferences from

Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 60, 64.
Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, paras 11-12,
14. They also did so in the majority judgment in that case. Bemba Appeal Judgment, para. 42, endorsing Bemba and
others Appeal Judgment, para. 868.
348
Criticising the trial judgment’s ‘opacity of the reasoning, the reliance on (anonymous) hearsay evidence and the
findings beyond a reasonable doubt based on dubious circumstantial evidence’, Joint separate opinion of Judge Van
den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 67.
346

347
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circumstantial evidence only adds uncertainty. Therefore, if the factual basis of the circumstantial
evidence is weak, the inferences drawn from it will be even weaker.’ 349
269.

This may well apply, but whether it does will depend upon the quality of the evidence in

the particular case. And that can be determined only after the individual pieces of evidence are
viewed in their totality. That is the nature of a case relying upon circumstantial evidence. And as
noted above, each piece of evidence received must have some probative value in its own right, to
be eligible for admission into evidence.
270.

As the ICTY Appeals Chamber in

Delalić,

its first circumstantial case on appeal, held it

‘consists of evidence of a number of different circumstances which, taken in combination, point
to the guilt of the accused person because they would usually exist in combination only because
the accused did what is alleged’.350 It is the combination of these different pieces of evidence that
may prove guilt.
271.

The practice of assessing circumstantial evidence in its entirety is more nuanced than

simply finding that a chamber cannot convict based upon collating a number of individually ‘weak’
pieces of circumstantial evidence. The nature of circumstantial evidence is that it requires the
combination of more than one piece of indirect evidence to reach the standard of proof beyond
reasonable doubt of those facts indispensable to a conviction. Virtually inevitably, some pieces of
evidence will have less strength than others. But, it is stressed, this is a comparative evaluation and
each piece of evidence must be independently assessed as relevant and having some probative
value before its admission into evidence.
272.

On one hand, the Trial Chamber is acutely aware that evaluating numerous pieces of

circumstantial evidence together—some of which are less probative than others—does not ofitself
transform those with less weight into proof beyond reasonable doubt of the fact(s) that they are
collectively intended to prove. Putting them all together will not necessarily make less probative
(or ‘weaker’) facts stronger and provide the necessary inferences to proof beyond reasonable doubt
on the ultimate issue.

349
350

Joint separate opinion of Judge Van den Wyngaert and Judge Morrison in Bemba Appeal Judgment, para. 12.
Delalić and others (Čelebići) Appeal Judgment, para. 458.
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273.

However, on the other hand, when each circumstantial piece of evidence is viewed in the

totality of all the other pieces of evidence, patterns could emerge that could collectively elevate
individual pieces of evidence to a point that mere coincidence cannot explain, to equate to proof
beyond reasonable doubt. This could occur even where each circumstantial piece of evidence
appears insufficient on its face. The Trial Chamber cannot discard this as a possibility, and in this
respect, it declines to follow the reasoning of the Bemba separate opinion, as outlined above, as an
absolute principle in assessing circumstantial evidence.
274.

The Trial Chamber has therefore assessed each piece of underlying circumstantial evidence

both individually and in its totality with all other pieces of relevant evidence to determine whether
the Prosecution has proved each material fact beyond reasonable doubt. Where they appear to lack
strength the Trial Chamber has scrutinised them with extra caution, both individually and in their
totality.

5.

Prohibition on basing a conviction solely or decisively on evidence that
the Defence had no opportunity to challenge

275.

Article 16 (4) (f) of the Statute guarantees that an accused is entitled to examine all

evidence to be used during the trial in accordance with the Special Tribunal’s Rules. 351 Rules 155
and 158 allow a chamber to admit evidence without cross-examination. Other rules permit taking
depositions at both the pre-trial and trial stages when a potential witness’s evidence may otherwise
become unavailable, even if the witness cannot appear before the Special Tribunal to give
evidence.352
276.

However, a conviction may not rest solely, or in a decisive manner, on evidence that the

accused could not test either during the investigation or at trial. Entering a conviction based on this
kind of evidence without sufficient corroboration is counter to the principle of fairness in Article
16 (4) (f).353 The ICTY and IRMCT Appeals Chambers have held that:

351

In addition, Rule 69 reiterates this guarantee, by providing that an accused shall enjoy the rights enshrined in Article
16 of the Statute.
352
Rules 123, 157.
353
Al Jadeed and Al Khayat Appeal Judgment, fn. 378, para. 131; Popović and others Appeal Judgment, paras 96,
1222, 1226. Decision denying certification to appeal (Rule 158 admission), para. 23; Decision denying certification
to appeal of 1 February 2018, para. 20; Decision on admission of Mr Al-Hassan’s interview, para. 67; Decision
denying certification to appeal (Witness PRH024), para. 35; Corrected decision under Rule 158 (Witness PRH024),
para. 42; Trial management decision, para. 93.
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a conviction may not rest solely, or in a decisive manner, on the evidence of a witness
whom the accused has had no opportunity to examine or to have examined either during
the investigation or at trial. This principle applies “to any fact which is indispensable for a
conviction”, meaning “the findings that a trier of fact has to reach beyond reasonable
doubt”. It is considered to “run counter to the principles of fairness ... to allow a conviction
based on evidence of this kind without sufficient corroboration”.354

277.

The Defence of each Accused underlines these principles.355 These principles were

especially important for the Trial Chamber’s findings concerning Mr Merhi, Mr Oneissi and
Mr Sabra. These are set out in assessing their charged criminal responsibility based upon their
pleaded involvement in making the alleged false claim of responsibility for Mr Hariri’s
assassination.

6.
278.

Hearsay evidence

Hearsay is evidence of out-of-court statements or assertions of fact, tendered for their truth,

given by a witness, maker or declarant, who has no direct knowledge of the facts asserted and who
has not witnessed, heard or experienced them personally. That witness’s knowledge of the facts is
based solely on what others have said or reported to them or otherwise originates from a third party
source extraneous to them.356 There are numerous categories of hearsay evidence, some of which
are deemed to have prima facie reliability by virtue of their nature, for example, official records
such as birth certificates or land registry documents; although the authenticity or reliability of such
documents may be challenged or rebutted. Business records prepared in the normal course of a
business are another category, as explained below.

Karadžić Appeal Judgment, para. 449, citing Popović and others Appeal Judgment, para. 96 (internal references
omitted); Prlić and others Appeal Judgment, para. 137; Martić Appeal Judgment, para. 192, fn. 486.
355
Ayyash Defence final trial brief, para. 32; Merhi Defence final trial brief, para. 74; Sabra Defence final trial brief,
para. 74. The Oneissi Defence did not explicitly state these principles, but implicitly relied on them in submissions
throughout its final trial brief and closing submissions, regarding particular untested and or uncorroborated evidence.
356
Aleksovski admissibility appeal decision, paras 14-15; Krajišnik Trial Judgment, para. 1190; Al Jadeed and Al
Khayat Appeal Judgment, fn. 374, see also fns 394, 415; Fofana and Kondewa Appeal Judgment, para. 198; Galić
appeal decision on admission of written statements, para. 27; Rutaganda Appeal Judgment, para. 35. See also Black’s
Law Dictionary, ‘Hearsay’, defining it as ‘1. Traditionally, testimony that is given by a witness who relates not what
he or she knows personally, but what others have said, and that is therefore dependent on the credibility of someone
other than the witness. Such testimony is generally inadmissible under the rules of evidence. 2. In federal law, a
statement (either a verbal assertion or nonverbal assertive conduct), other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted’.
354
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279.

The weight given to hearsay evidence will depend on the circumstances surrounding its

making. The mere fact that evidence is hearsay does not of itself deprive it of credibility or
reliability. A chamber may, but exercising caution, use hearsay evidence to convict an accused
person. Relevant factors in assessing its weight or probative value include the source of the
information, its precise character and whether it is corroborated by other evidence. 357
280.

The Trial Chamber admitted some hearsay evidence, for example, that contained in

Mr Hassan Nasrallah’s speech of 20 May 2016 commemorating the life of the former Accused
Mr Badreddine, 358 the statements to the Prosecution of the late Mr Wissam Al-Hassan359 and that
in Witnesses PRH705’s and PRH707’s evidence. 360
281.

Some statements admitted into evidence under Rules 155, 156 and 158 also contained

hearsay. The Trial Chamber has considered that evidence in light of the totality of all the other
evidence relevant to that evidence,361 taking into account that its hearsay nature affects its
weight.362 In some instances, the Trial Chamber has assessed the hearsay evidence as having little
or no weight, especially where it was not independently corroborated. This is most critical in its
assessment of the statements of unavailable witnesses whose statements were admitted under Rule
158, and whose evidence was disputed by the Defence and for which there is no corroboration,
such as Mr Ziad Ramadan and Witness PRH056.
282.

The Ayyash and Sabra Defence made detailed written submissions on hearsay evidence.

They point to a number of specific principles in international criminal case law on this issue,

Al Jadeed and Al Khayat Appeal Judgment, fn. 374; Ngudjolo Appeal Judgment, para. 226; Lukić and Lukić Appeal
Judgment, para. 577; Karera Appeal Judgment, para. 39; Fofana and Kondewa Appeal Judgment, para. 198. See also
Taylor Appeal Judgment, paras 82-91.
358
Decision admitting documents on the death of Mr Badreddine, paras 8, 36; exhibit P1989 (Transcript of video
recording for Al-Manar TV regarding Mustafa Badreddine’s memorial ceremony).
359
Decision on admission of Mr Al-Hassan’s interview, paras 65, 69; exhibit P2121 (Interview of Wissam Al-Hassan,
17 June 2012); exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012).
360
Decision on call sequence tables of 31 October 2016, paras 77, 80, 83-84; Decision on admission of Witness
PRH707’s statements and annexes into evidence, paras 155-156; Decision on Prosecution motion to admit Witness
PRH705’s statements, paras 22-23; Decision on admission of Witness PRH705’s statements and annexes into
evidence, paras 99-100. See for example, exhibit P826 (Witness PRH705’s statement of 16 November 2015); exhibit
P826.2 (Network architecture and call set-up, annex 3 to Witness PRH705’s statement of 16 November 2015); exhibit
P818 (Clarification to correct geographical coordinates of 19 Touch cell sectors and correct azimuths for three Touch
cell towers in 2004 and 2005, annex 22 (2) to Witness PRH705’s statement of 16 November 2015); exhibit P1192
(Statement of Witness PRH707, 11 November 2015); exhibit P1192.11 (Alfa response to request for assistance).
361
Decision on admission of Prosecution’s cell site evidence, para. 65.
362
Decision on admission of Mr Al-Hassan’s interview, para. 65.
357
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including that hearsay evidence must be treated with caution and second-and third-hand hearsay
be given limited value or weight.363 The Trial Chamber has considered and taken into account
these submissions in its deliberations, noting however that neither they nor any other Party appears
fundamentally to disagree with these general principles.364

7.
283.

Corroboration

Two sources of evidence corroborate each other when one is compatible with the other

regarding the same fact or sequence of linked facts. However, corroboration is neither a condition
for nor a guarantee of the reliability of a piece of evidence; it is merely an element that a reasonable
trier of fact may consider in assessing the evidence. A trial chamber has the discretion to decide,
in light of the circumstances of each case, whether corroboration is necessary, and may rely on
credible uncorroborated witness testimony.365 In this respect, the ICTY Appeals Chamber in Limaj
held:
Corroboration is neither a condition nor a guarantee of reliability of a single piece of
evidence. It is an element that a reasonable trier of fact may consider in assessing the
evidence. However, the question of whether to consider corroboration or not forms part of
its discretion.366

284.

This requires an assessment of the reliability and credibility of the evidence. A chamber

may accept the testimony of a single witness, even as proof of a fact indispensable to conviction.
Thus, an Accused may be convicted on the basis of uncorroborated evidence from a single
witness—as long as it could be tested—if that testimony is sufficient to convince a chamber

363

Ayyash Defence final trial brief, paras 35-36; Sabra Defence final trial brief, paras 102-103.
The Oneissi Defence challenged Witness 707’s evidence and the pleaded involvement of Mr Oneissi in the
‘Mohammed story’, specifically, in part on the grounds that it is remote hearsay; Oneissi Defence final trial brief,
paras 49-52, 312. This is dealt with in detail in chapter VII ‘Reliability of telecommunications evidence’, (E) ‘General
submissions in relation to Witnesses 705 and 707 and their evidence’, and (F) ‘Findings on Witnesses 705 and 707
and their evidence’; chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’.
365
Al Jadeed and Al Khayat Appeal Judgment, fn. 167; Nahimana and others Appeal Judgment, para. 428; Limaj and
others Appeal Judgment, para. 203.
366
Limaj and others Appeal Judgment, para. 203 (footnotes omitted but referring to Aleksovski Appeal Judgment,
paras 62-63; Tadić Appeal Judgment, para. 65; Delalić and others (Čelebići) Appeal Judgment, paras 492, 506;
Gacumbitsi Appeal Judgment, para. 72; Semanza Appeal Judgment, para. 153; and Kayishema and Ruzindana Appeal
Judgment, paras 154, 229); see also Mrkšić and Šljivančanin Appeal Judgment, para. 264; Ngudjolo Appeal Judgment,
para. 148.
364
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beyond reasonable doubt of the Accused’s guilt. The Trial Chamber must, however, assess such
evidence with appropriate caution. 367
285.

In assessing the evidence, the Trial Chamber determined on a case-by-case basis whether

it required corroboration, taking into consideration the Parties’ submissions on this issue.368 It
exercised appropriate caution when relying on uncorroborated evidence. Due to the circumstantial
nature of much of the evidence in this case, however, the Trial Chamber generally considered that
corroboration was more desirable than in Prosecution cases based on more direct evidence.
286.

It has been particularly careful in assessing whether witness statements containing hearsay,

that were admitted into evidence under Rule 158 due to the unavailability of witnesses, either
internally corroborate each other, or have been corroborated by evidence that the Defence could
challenge in cross-examination.
287.

Where the Defence has contested that evidence and or where it goes to proof of a fact that

is necessary to establish guilt beyond reasonable doubt, and it has not been corroborated by
evidence that the Defence could challenge in court, the Trial Chamber has not relied on it. As noted
below, examples include much of Witness 56’s and Mr Ramadan’s evidence. But, conversely,
some portions of their untested evidence are uncontroversial and unchallenged. Other parts of their
evidence contain direct impressions rather than hearsay. Defence counsel have also relied on
certain portions of their evidence.369

D.
288.

Assessing different forms of evidence

In assessing the evidence, the Trial Chamber has been conscious of the different forms of

evidence it has received, namely, witness testimony, documentary evidence, agreed facts and facts
which have been judicially noted.

Bemba and others Appeal Judgment, paras 1084, 1534; Al Jadeed and Al Khayat Appeal Judgment, fn. 377; Sesay
and others Appeal Judgment, para. 221; Karera Appeal Judgment, para. 45; Kordić and Čerkez Appeal Judgment,
paras 274-276.
368
See for example, Ayyash Defence final trial brief, paras 30-32; Merhi Defence final trial brief, para. 74, and more
particularly the Parties’ submissions on corroboration of particular types of evidence referred to elsewhere in this
section.
369
See paras 4816-4818.
367
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1.
289.

Witness testimony

The Trial Chamber received evidence from witnesses associated with a Party and witnesses

called on the request of the Legal Representatives of the Victims. It also ordered, on the Sabra
Defence’s application, one witness to testify as a Trial Chamber witness under Rule 165.370
Furthermore, it received written records of witness evidence without requiring oral testimony to
introduce or explain documents. In every instance, after deciding its relevance, the Trial Chamber
has assessed the reliability and credibility of this evidence.
(a)
290.

Live testimony

During the trial, many witnesses testified live—or ‘viva voce’—before the Trial Chamber

under Rule 150. Some testified under Rule 156, which replaces examination-in-chief, at least
partially, with the admission into evidence of the witness’s statement, after the witness has attested
that the statement accurately reflects their declaration and what they would say if examined. The
witness must also be available for cross-examination and questioning by the judges.
291.

Rule 150 (J) sets out the obligations of cross-examining counsel when questioning a

witness called by an opposing Party who can give evidence relevant to the case of the crossexamining counsel. Counsel must put to that witness the nature of the counsel’s case that
contradicts the witness’s evidence. The cross-examining Party does not need to explain every
detail of the contradictory evidence it intends to adduce, and is allowed a margin of flexibility,
depending on the circumstances. If, however, the Party does not put the nature of its case to the
witness, the Trial Chamber may give no probative value to the evidence that contradicts the
witness.371 During the trial, the Trial Chamber several times drew this rule to the attention of crossexamining Defence counsel.372 This is most relevant to final trial submissions, and the Trial
Chamber has ultimately decided, given the result of the case, that recourse to this measure was
unnecessary.

370

Mr Michael Taylor, a former Prosecution Chief of Investigations.
Decision on admission of documents used with a witness by the Oneissi Defence, paras 8, 10; Decision denying
certification to appeal (photo boards), para. 26; Decision admitting two photo boards into evidence, paras 29-30, 38.
372
See for example, Marwan Hamade, T. 9 December 2014, pp 65-67; Procedural matters, T. 11 December 2014, pp
4-5; Gary Platt, T. 21 March 2017, p. 64, T. 19 April 2017, pp 23-25; John Edward Philips, T. 20 April 2017, pp 3233; Procedural matters, T. 25 September 2017, pp 2-3.
371
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292.

Fifty-three witnesses testified by video-conference link from outside the courtroom, mainly

from the Special Tribunal’s Beirut office. The Trial Chamber decided that video-conference
technology is sufficiently advanced to allow it to view the witnesses in a manner which permits an
adequate assessment of their credibility and reliability. The judges and counsel could follow a
witness’s testimony with high-definition image quality, and the witness could see the different
speakers in the courtroom. Counsel and judges could effectively question the witness. Documents
could be tendered and shown electronically to the witness, who could mark them in a manner that
allowed them to be electronically captured and saved. The Trial Chamber has therefore not
differentiated between testimony received by video-conference link and inside the courtroom when
weighing the evidence. 373
(b)

Witness credibility
i.

293.

Generally

Under the general principles of international criminal law, a trial chamber has a broad

discretion in assessing the credibility of witness testimony and deciding the appropriate weight to
give it. The Trial Chamber as the trier of fact that has heard the evidence is best placed to make
this assessment.374
294.

The Trial Chamber must consider on a case-by-case basis factors including: the witness’s

in-court demeanour; their role in the events in question; the plausibility and clarity of the
testimony; any contradictions or inconsistencies in successive statements or between the testimony
and other evidence; prior examples of false testimony; any motivation to lie; and the witness’s
responses during cross-examination. Also relevant could be the existence or absence of
corroborating evidence, the witness’s relationship to an accused and the witness’s criminal
history.375

373

Reasons for decision denying reconsideration of video-link ruling, para. 12; Video-link decision, paras 11-12, 2124, with further references.
374
Popović and others Appeal Judgment, paras 131-133, 136-137; Šainović and others Appeal Judgment, paras 437,
464; Nahimana and others Appeal Judgment, para. 949; Rutaganda Appeal Judgment, para. 188.
375
Ngudjolo Appeal Judgment, para. 170; Popović and others Appeal Judgment, para. 132; Nchamihigo Appeal
Judgment, para. 47. Regarding inconsistencies, Popović and others Appeal Judgment, paras 136-137; Brima and
others Appeal Judgment, para. 120.
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295.

The Trial Chamber of course understands and accepts that there is no fool-proof manner of

determining whether a witness is being truthful, especially when a witness is testifying with the
aid of interpretation. It is not a science. Numerous cultural and linguistic factors, combined with
characteristics and circumstances individual to each witness—which are often unknown to a
court—complicate the process of attempting to assess witness credibility.
296.

Added to this is the time lapse between the events in question and the testimony—or even

the taking of witness statements that may be tendered in court—which, unfortunately in
international proceedings is often lengthy; memory does not improve over time. Witnesses may
also have been interviewed multiple times over some years by different people from varying
institutions, such as non-government organisations, fact-finding missions and prosecution, defence
and legal representative of victims. Inevitably, versions of events change with the retelling. These
factors may adversely affect the reliability and sometimes the credibility of the witness and their
evidence.
297.

Moreover, testifying in a courtroom for most people is an alien and stressful experience

and a witness who is attempting to recollect facts truthfully could give the opposite impression;
the converse also applies.
298.

Numerous witnesses in international trials will also have experienced traumatic events and

some may be suffering from PTSD while testifying. The stress of recalling events may cause
anxiety and may impair attention and memory in the courtroom. This too can affect how they are
perceived. Testifying in a ‘foreign’ or international setting, especially after international travel to
the courtroom—as for some it may be their first international trip—could add to the stress and
hence how a witness ‘performs’.
299.

The Trial Chamber is acutely aware of the difficulties inherent in attempting to assess the

reliability and credibility of witness testimony—especially in an international setting, through
interpretation and many years after the attack on Mr Hariri—and has borne these factors in mind
in evaluating the evidence of each witness.376

See for example, the discussions in Rutaganda Appeal Judgment, paras 222-224, 228, 230; Karemera and
Ngirumpatse Trial Judgment, para. 101; Akayesu Trial Judgment, paras 155-156.
376
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300.

A chamber may accept parts of a witness’s testimony and reject others,377 so long as the

two are not inextricably linked.378 Where a trial chamber has some reservations regarding a
witness’s reliability, it may rely upon the testimony to the extent that it is corroborated by other
reliable evidence.379 However, where a chamber has found a witness to be entirely devoid of
credibility, it may not rely on any portion of that witness’s testimony regardless of whether some
portions may be corroborated by other evidence. 380 The Trial Chamber did not find the testimony
or statement of any witness as falling into this category.
301.

The Ayyash and Sabra Defence specifically highlighted some of these principles in their

final trial briefs,381 and no Party appears fundamentally to contest any of them.
302.

In this case, for the most part, there were few explicit challenges to the credibility of

Prosecution witnesses; more challenges were made to the reliability of witness recollections and
some conclusions or opinions. The Trial Chamber, however, carefully considered the credibility
of each witness in determining the weight of their evidence.
ii.
303.

Witness independence and association with Parties

The Trial Chamber heard testimony from 32 witnesses ‘associated’ with a Party, namely

the Prosecution, including most significantly, Mr Gary Platt, a Prosecution investigator who the
Trial Chamber declared to be an expert under Rule 161, and Mr Andrew Donaldson, a Prosecution
analyst who provided non-expert analytical evidence. It also received evidence from other
Prosecution analysts and investigators, as is customary in international criminal law proceedings,
and indeed domestic ones.382

Kupreškić and others Appeal Judgment, para. 333; Ngudjolo Appeal Judgment, para. 168; Sesay and others Appeal
Judgment, para. 219.
378
Ndahimana Appeal Judgment, para. 183.
379
Halilović Appeal Judgment, para. 125; Ntagerura and others Appeal Judgment, para. 174; see also Kupreškić and
others Appeal Judgment, para. 334.
380
Al Jadeed and Al Khayat Appeal Judgment, fn. 172; Ngudjolo Appeal Judgment, paras 168, 170.
381
Ayyash Defence final trial brief, para. 27; Sabra Defence final trial brief, para. 98.
382
The remaining 30 were Mr Matthew Barrington, Ms Nicole Blanch, Mr Christian Carnus, Mr Lachlan Christie,
Mr Andrew Fahey, Ms Robyn Fraser, Ms Helen Green (Rule 155 only), Ms Helena Habraken, Mr Timothy Holford,
Mr Joseph Jhugroo (Rule 155 only), Mr Timothy Jolly (Rule 155 only), Ms Kei Kamei, Mr Erich Karnberger,
Mr Adrian Kirwan (Rule 155 only), Mr Bas van der Laaken, Mr Lorenzo Lanzi, Mr Xavier Laroche (Rule 155 only),
Mr Jo van Lierde (Rule 155 only), Mr Alasdair Macleod, Mr Quentin Mugg, Mr Spartak Mkrtchyan, Mr Greg Purser
(Rule 155 only), Mr Toby Smith, Mr Elvis Stana, Ms Nadine Stanford (Rule 155 only), Mr Leroy Stockton (Rule 155
only), Mr Michael Taylor, Mr Glen Williams, Ms Christine Youssef (Rule 155 only) and Witness PRH539.
377
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304.

In allowing Mr Platt to testify as an expert witness, the Trial Chamber noted that

international criminal law procedural law permits a chamber to hear expert evidence from
employees of a party to the proceedings.383 International criminal courts and tribunals have
consistently found that the mere fact that a witness is employed or paid by a party—or by an agency
related to a party, or otherwise involved in investigating or preparing a party’s case—does not of
itself disqualify their testimony as an expert witness.384 In general, concerns about an expert
witness’s independence and impartiality affect the weight of the evidence rather than its
admissibility, 385 unless for example they undermine its reliability to the point where the evidence
loses its probative value.386
305.

Consequently, the appropriate way of dealing with an allegation of bias is normally through

cross-examining the witness.387 The challenging party may also call its own expert witnesses on

Decision on expertise (Mr Platt), paras 15-16. See also Oral decision on Mr Platt’s expertise, stating that Mr Platt’s
employment with the Office of the Prosecutor does not of itself disqualify him from being classified as an expert.
384
Galić decision on expert witnesses, p. 3; Brđanin decision on expert witness, p. 4; Martić decision on transcripts
and expert reports, paras 37, 39; Martić decision on expert evidence of Reynaud Theunens, pp 3, 5; Dragomir
Milošević decision on expert evidence of Robert Donia, para. 9; Boškoski and Tarčulovski decision on expert evidence,
para. 12; Nahimana and others Appeal Judgment, para. 282; Šešelj decision on expert status of Reynaud Theunens,
para. 29; Popović and others decision on Mr Butler, para. 27; Popović and others Appeal decision on Mr Butler,
para. 23; Stanišić and Simatović decision on experts Tromp and Nielsen, para. 10; Perišić decision on expert reports
of Richard Butler, para. 19; Taylor decision on proposed expert witness, para. 15; Đorđević decision on expert
witnesses, para. 7; Stanišić and Simatović decision on expert report of Reynaud Theunens and related documents,
para. 19; Tolimir Appeal Judgment, para. 69; Nyiramasuhuko and others Appeal Judgment, para. 424; Prlić and others
Appeal Judgment, para. 208; Decision on expertise (Mr Platt), para. 15, citing several of these authorities. See also
Bemba decision on joint instruction of expert witnesses, p. 22.
385
Milošević oral ruling on evidence of Philip Coo, pp 9965-9966; Brđanin decision on expert witness, p. 4; Milošević
decision on expert evidence of Kosta Čavoški, p. 2; Dragomir Milošević decision on expert evidence of Robert Donia,
para. 9; Boškoski and Tarčulovski decision on expert evidence, paras 8, 12; Popović and others decision on Mr Butler,
paras 26-27; Šešelj decision on expert status of Reynaud Theunens, para. 30; Stanišić and Simatović decision on
experts Tromp and Nielsen, para. 13; Perišić decision on expert evidence of Morten Torkildsen, para. 13; Perišić
decision on expert reports of Richard Butler, para. 18; Đorđević decision on expert witnesses, paras 7, 19; Šešelj
decision on Andraś Riedlmayer expert report, para. 12; Stanišić and Simatović decision on expert report of Reynaud
Theunens and related documents, para. 19; Mladić decision on Richard Butler, para. 9; Galić decision on expert
witnesses, p. 3; Martić decision on expert evidence of Reynaud Theunens, pp 3, 5; Decision on expertise (Mr Platt),
paras 15-16, citing several of these authorities; Tolimir Appeal Judgment, paras 62, 69, 72, 76-77, approving the Trial
Chamber’s approach in cautiously evaluating the evidence of witnesses who had had an association with the
Prosecution, but finding that this alone did not render their evidence unreliable, Tolimir Trial Judgment, paras 38, 4041.
386
Decision admitting statements related to Mr Ayyash and Mr Merhi, para. 27; Decision on expertise (Mr Platt),
paras 15-16; Oral decision on Mr Platt’s expertise.
387
Brđanin decision on expert witness, p. 4; Strugar decision on expert status of Major General Milovan Zorc, p. 4;
Boškoski and Tarčulovski decision on expert evidence, para. 8; Popović and others decision on Mr Butler, para. 27;
Nahimana and others Appeal Judgment, para. 199; Popović and others Appeal decision on Mr Butler, para. 31;
Đorđević decision on expert witnesses, paras 7, 13; Mladić decision on Richard Butler, para. 9; Decision on expertise
(Mr Platt), para. 16. See also Bizimungu decision on expert witness Dr Alison Des Forges, paras 26-29.
383
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the issue.388 The Trial Chamber reiterates its adoption of these well-established principles.389
Expert witnesses need not be impartial or independent in the sense of having no association with
a party; to the contrary, most international criminal law decisions reviewed expressly accept that
this is not required.390
306.

In permitting Mr Platt to testify as an expert, the Trial Chamber noted that:
Expert witnesses are generally called by the Parties themselves to bolster their case and
theory; they are called to support and assist the Parties and therefore ‘are often connected,
to a varying degree, with the party …seek[ing] to call them to testify’ …impartiality and
independence, while important considerations, are not prerequisites for a witness to be a
qualified as an expert in international criminal law proceedings.391

307.

In international criminal law proceedings witnesses have rarely failed to qualify as an

expert for an absence of impartiality or independence because of their affiliation to a party.
However, a witness’s reliability could be undermined to the point of losing probative value. 392 In
an extreme example, in Akayesu, the Accused unsuccessfully attempted to have a co-Accused,
Ferdinand Nahimana, testify as an expert to rebut the scientific theories of a Prosecution expert
witness. In rejecting the application, the ICTR Trial Chamber held that his impartiality ‘cannot be
assured’.393

Nahimana and others Appeal Judgment, para. 199; Šešelj decision on expert status of Reynaud Theunens, para. 29;
para. 9; Decision on expertise (Mr Platt), para. 16. See also Bizimungu decision
on expert witness Dr Alison Des Forges, para. 26.
389
Decision on expertise (Mr Platt), paras 15-16.
390
Decision admitting statements related to Mr Ayyash and Mr Merhi, para. 27; Decision on expertise (Mr Platt),
paras 15-16; Oral decision on Mr Platt’s expertise. See also Šešelj decision on Andraś Riedlmayer expert report,
para. 12 referring to Akayesu decision on calling co-accused as an expert; Nyiramasuhuko and others Appeal
Judgment, paras 424-425.
391
Decision on expertise (Mr Platt), para. 16, footnotes omitted, quoting from Boškoski and Tarčulovski decision on
expert evidence, para. 12, and further citing Popović and others decision on Mr Butler, para. 27 and Popović and
others decision on evidence of General Rupert Smith, p. 4.
392
Šešelj decision on Andraś Riedlmayer expert report, para. 12, footnotes omitted. The Trial Chamber discussed, and
distinguished, other examples in its Decision on expertise (Mr Platt), paras 14-15. See further Martić decision on
expert evidence of Reynaud Theunens, p. 4, noting the exclusion of parts of the expert report of a witness, Milisav
Sukulić, due in part to his ‘obvious bias’.
393
Akayesu decision on calling co-accused as an expert, p. 2, and further noting that Nahimana had objected and ‘the
Tribunal is of the view that there is a fundamental difference between, on the one hand, a witness called to testify
about the crimes with which the accused is directly charged and, on the other hand, an expert witness, whose testimony
is intended to enlighten the Judges on specific issues of a technical nature, requiring special knowledge in a specific
field’. Further, compelling his testimony could violate his rights not to testify against himself, p. 3. On appeal,
388

Mladić decision on Richard Butler,
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308.

As another example, ICTY trial chambers in connected cases declined to allow the same

prosecution military analyst, although found to be well-qualified to be an expert, to testify as one
because of his substantial involvement in the preparation of the Prosecution’s case, including
interviewing co-accused in the case. He was permitted to testify as a witness of fact. 394
309.

The Defence of each Accused395 opposed the Prosecution’s motion for Mr Platt to testify

as an expert, including because of his employment with the Prosecution. They relied on two ICTY
decisions.396 In one,

Milutinović, the trial chamber found that a prosecution investigator was too

closely tied to the case to give expert evidence, but it was appropriate and helpful to the trial
chamber to give evidence on factual matters, explaining that:
Justice has to not only be done but seen to be done in cases of this nature. And in this
particular instance he -- the clear impression is of someone far closer to the case than would
be appropriate for an expert who can express opinions on which the Chamber might rely. 397

310.

The Trial Chamber, however, distinguished both decisions, as the particular witness had

been more actively involved than Mr Platt in formulating the Prosecution’s case. The Trial
Chamber permitted Mr Platt to provide expert opinion evidence, noting that the Defence could
challenge his independence and impartiality in cross-examination, and that these issues ultimately
went to the weight the Trial Chamber should give to his evidence. 398
311.

International criminal courts and tribunals may also receive non-expert opinion and

summary evidence from witnesses affiliated with a party. This applies equally to non-expert
Prosecution,399 and Defence witnesses.

Nahimana was eventually found guilty of incitement to genocide and committing crimes against humanity and
sentenced to 30 years imprisonment; Nahimana and others Appeal Judgment.
394
See for example, Milutinović and others oral decision on evidence of Philip Coo, p. 840; Milutinović and others
decision denying certification of appeal on Philip Coo, paras 10-11; Ðordević decision on expert witnesses, paras 1820. See also Šešelj decision on expert status of Reynaud Theunens, para. 31.
395
Including the Badreddine Defence.
396
Ðorđević decision on expert witnesses; Milutinović and others oral decision on evidence of Philip Coo.
397
Milutinović and others oral decision on evidence of Philip Coo, p. 840.
398
Decision on expertise (Mr Platt). For the area of Mr Platt’s expertise as accepted by the Trial Chamber, see para.
331, below.
399
Such as Mr Donaldson, see Decision on opinion evidence (Mr Donaldson), para. 77. On his qualifications to provide
non-expert opinion evidence and summary evidence, see paras 339-341, below.
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312.

In-house analysts and investigators may be permitted to provide summary evidence relating

to facts in issue if the underlying evidence is admissible and they do not express views as to the
ultimate issue, namely, whether an accused person is guilty.400 This long-standing practice
promotes judicial economy in appropriate instances and can aid a chamber, and indeed the parties,
in understanding the context of different evidentiary themes in long and complex trials.
313.

In permitting Mr Donaldson to provide non-expert opinion evidence, the Trial Chamber,

in applying international criminal law case law, noted that:
international criminal law procedural law permits a chamber to receive summary evidence
from a Party’s in-house analysts or investigators. But in what manner and the extent to
which it will receive the opinion of a non-expert should be considered on a case by case
basis. The case law is clear on the point that an expert cannot testify, or provide an opinion,
as to the ultimate issue, namely, the guilt or acquittal of an accused person.401

314.

This applies even where a witness is so ‘close’ to the party or case that a trial chamber

cannot accept them as an expert; they may be allowed to testify as a witness of fact. 402
315.

The Trial Chamber also emphasised in decisions concerning non-expert evidence that

sometimes it would require evidence from Prosecution and Defence employees, for example, to
understand and assess the reliability of a piece of derivative evidence that they had prepared. This
applied to the methodology employed by Prosecution and Defence employees in producing call
sequence tables for admission into evidence. 403

Decision on opinion evidence (Mr Donaldson), paras 73-76, referring to Slobodan Milošević Appeal decision on
admissibility of evidence; Popović and others decision regarding admissibility of Mr Ruez's testimony; Taylor
decision on proposed expert witness; Perišić decision (Mr Randall); Bemba and others decision on scope of Witness
P-433’s testimony. The Trial Chamber has also previously noted, regarding non-expert evidence from investigators
generally, that there is no rule in international criminal law procedural law which dictates that the Prosecution is unable
to call its own investigators to provide evidence. Decision admitting statements related to Mr Ayyash and Mr Merhi,
para. 27.
401
Decision on opinion evidence (Mr Donaldson), para. 77, footnoted to Dragomir Milošević Decision on Defence
experts, para. 10; Stanišić and Simatović decision on experts Tromp and Nielsen, para. 12.
402
See for example, Milutinović and others oral decision on evidence of Philip Coo, p. 840; Milutinović and others
decision denying certification of appeal on Philip Coo, paras 10-11; Đorđević decision on expert witnesses, paras 1520. See also Šešelj decision on expert status of Reynaud Theunens, para. 31.
403
See for example, Decision denying admission of two call sequence tables, paras 21-26, 39-41.
400
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316.

In their final trial briefs, the Oneissi and Sabra Defence submit that Mr Platt’s,

Mr Donaldson’s and Mr Andrew Fahey’s404 lack of independence and impartiality taints and thus
negatively affects the weight the Trial Chamber should give to their evidence.405 The Oneissi
Defence argues that the Trial Chamber must ‘exercise caution’ in evaluating their evidence. 406 The
Sabra Defence submits that in considering the weight of an expert’s evidence, the Trial Chamber
must assess whether he is ‘too close’ to the calling party and his involvement in preparing the
Prosecution’s case. Further, as stated in

Milutinović

(above) the principle that ‘justice must not

only be done, but must be seen to be done’ must guide the Trial Chamber in this.407
317.

The Trial Chamber has been guided by the legal principles outlined above in its evaluation

of the evidence of witnesses who had an ‘association’ with the Prosecution. A witness’s association
with a party, both actual and apparent, should be considered in finally evaluating their evidence;
this is one of a number of potential considerations in that final holistic evaluation, and it is not
necessarily determinative.
318.

The Trial Chamber accordingly considered the witnesses’ association with the Prosecution

when attributing weight to their evidence when assessing it in light of all the other evidence.
(c)
319.

Categories of witnesses

The categories of witness testimony received by the Trial Chamber—either live or in

statement form—may be conveniently divided into witnesses of fact, expert witnesses and
witnesses providing non-expert opinion and summary evidence. 408

404

Mr Fahey is a Prosecution analyst who provided non-expert evidence.
These submissions are addressed at various places in the judgment, namely chapter VII ‘Reliability of
telecommunications evidence’, (H) ‘Electronic presentation of evidence (EPE)’; chapter VIII ‘Nature and purpose of
colour-coded mobile networks and Purple group of mobiles’, (B) ‘Mobile networks in general’; chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (D) ‘Hussein Hassan Oneissi—
Purple 095’ and (E) ‘Assad Hassan Sabra—Purple 018’; and chapter XII ‘Claim of responsibility for the attack on
Rafik Hariri’, (D) (3) (ii) ‘Evidence of Prosecution expert Gary Platt’.
406
Oneissi Defence final trial brief, paras 19, 94, 161, citing Tolimir Trial Judgment, para. 38; Tolimir Appeal
Judgment, para. 77.
407
Sabra Defence final trial brief, para. 88, relying on the ICTY Milutinović and others, Stanišić and Simatović and
Đorđević cases.
408
Neither the Statute nor the Rules distinguish between these different categories of testimony. Interim decision on
exclusion of Mr Donaldson’s evidence, para. 15. See also Rule 161.
405
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i.
320.

Fact witnesses

Fact witnesses testify to their knowledge of facts relevant to the case, that is, what they saw

or heard or know.
321.

A special category of fact witnesses featured prominently in the case. A person relevant to

a case can be ‘identified’ either by ‘recognition’ or ‘identification’ witnesses. A witness with
sufficient prior knowledge of someone to recognise them at the time of the relevant event is a
‘recognition’ witness, whereas a witness who had not previously seen or known the person is an
‘identification’ witness.
322.

A witness’s previous knowledge of, or level of familiarity with, that person—who is

normally an accused—is relevant in assessing the strength of the recognition evidence. A chamber
should explain why it was satisfied that a witness had some prior knowledge of the person and was
therefore able to recognise them.409
323.

The Trial Chamber received evidence in both categories. For the reasons below, 410 it was

not satisfied that there was any positive identification evidence of any Accused by any witness on
any material fact. The Trial Chamber was not satisfied of the reliability of the identification process
employed by the Prosecution in attempting to identify Mr Oneissi from photo boards and has
accordingly disregarded that evidence, as positive identification evidence, in assessing whether
Mr Oneissi is guilty of any of the charges.
324.

In the other category, recognition evidence, the Trial Chamber received evidence from

three witnesses who testified in December 2015 about someone they knew as Sami Issa, whom the
Prosecution alleges was Mr Badreddine. 411
325.

In May 2016, after reports of his death while fighting in Syria, Hezbollah released

photographs and videos of him. The Prosecution showed the witnesses some of these photographs
and a video; each recognised Mr Issa as Mr Badreddine. Noting that they were recognition
witnesses, the Trial Chamber found their statements admissible despite extensive media

Popović and others Appeal Judgment, para. 384; Lukić and Lukić Appeal Judgment, paras 118-119. Decision
admitting two photo boards into evidence, para. 37.
410
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (D) (2) ‘The ‘identification’ of Mr Oneissi
as the ‘Mohammed’ who Mr Abu Adass encountered in the mosque’.
411
Witnesses PRH264, PRH306 and PRH416.
409
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dissemination of Mr Badreddine’s image. The Trial Chamber for the reasons at paragraphs 40594098 below is satisfied beyond reasonable doubt that Mr Issa and Mr Badreddine are the same
person.
326.

Similarly, another witness recognised from a photograph of Mr Merhi a man the witness

had known for many years under a different name. The Trial Chamber held that a photo board was
not required for recognition witnesses—who were of course already familiar with the person in
question.412
ii.
327.

Expert witnesses

Expert witnesses are those who, by virtue of some specialised knowledge, skill or training,

can assist the trier of fact to understand or determine an issue in dispute. An expert report will only
be treated as expert evidence insofar as it is based on the expert’s specialised knowledge, skills or
training. Experts may work alone or with others. They apply their specific expertise to events about
which they usually have no first-hand knowledge and consider relevant information before giving
opinions and drawing conclusions. These conclusions must stay within the confines of the expert’s
area of expertise. Statements falling outside an expert’s area of expertise should be treated as
personal opinions and weighed accordingly. An expert should not offer an opinion on the criminal
liability of an accused person.413
328.

International criminal case law provides that expert witnesses, or the views they reach,

must be impartial, neutral, objective and or independent. ICTR chambers have held that expert
witnesses ‘must be impartial in the case’414 and must testify ‘with the utmost neutrality and with
scientific objectivity’.415 ICC and ICTY chambers have accepted this, 416 and held that experts must

Decision adding a witness and granting protective measures, paras 4, 14 (referring to Tadić Trial Judgment, paras
545-546); Decision under Rule 155 (Sami Issa identifications), para. 12; Decision under Rule 155 (Sami Issa), paras
1-2, 9-11.
413
Decision on Professor Sporer’s evidence, paras 3, 18-19, 21-22; Decision on opinion evidence (Mr Donaldson),
fn. 15; Interim decision on exclusion of Mr Donaldson’s evidence, paras 16-17; Decision on expertise (Witness
PRH620), para. 10; Decision on simultaneous or concurrent testimony of expert witnesses of 23 March 2015, para.
29; Decision on expertise (Professor Ayoub and Dr Mansour), paras 5-6, with further references.
414
Akayesu decision on calling co-accused as an expert, p. 2.
415
Gacumbitsi decision on expert witnesses, para. 8; Nahimana and others Appeal Judgment, para. 199;
Nyiramasuhuko and others Appeal Judgment, para. 424.
416
Popović and others Appeal decision on Mr Butler, para. 20, implicitly accepting that the Nahimana and others
Appeal Judgment, para. 199, is correct by stating ‘the ICTR Appeals Chamber established that’ before quoting that
paragraph (emphasis added); Šešelj decision on Andraś Riedlmayer expert report, para. 12. See also Šešelj decision
412

Case No. STL-11-01/T/TC

93 of 2642

18 August 2020

R332079

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

draw their conclusions impartially and independently. 417 ECCC and ICC decisions on specific
categories of experts, namely judicially or jointly-appointed experts, also hold that they should be
impartial.418
329.

These principles appear to be uncontested, 419 although the Defence of each Accused

extensively challenged some expert evidence before its admission and in final trial submissions.420
330.

When the Trial Chamber became seised of the case on 25 October 2013 after a lengthy pre-

trial phase, the Prosecution’s intended witness list contained the names of 68 proposed expert
witnesses under Rule 161. However, during the trial itself, the Prosecution moved to admit into
evidence the reports of only 20 expert witnesses—less than a third of the original number. The
Oneissi Defence also successfully moved to call the evidence of one expert.
331.

In determining whether someone was an expert, the Trial Chamber considered their past

and current professional experience and training, publications and other relevant information, for
example, their curriculum vitae or other documents accompanying the report.421 The Trial
Chamber found that a number of witnesses qualified as experts and admitted into evidence their
reports within their respective areas of expertise. These were: 422

on expert status of Reynaud Theunens, para. 29; Mladić decision on Richard Butler, para. 9; Ntaganda decision on
expert witnesses, para. 9.
417
For example, Dragomir Milošević decision on expert evidence of Robert Donia, para. 9, Stanišić and Simatović
decision on experts Tromp and Nielsen, para. 10, both stating ‘An expert is expected to make statements and draw
conclusions independently and impartially.’ See also Strugar Appeal Judgment, para. 58, stating ‘When assessing an
expert report, a Trial Chamber generally evaluates whether it contains sufficient information as to the sources used in
support of its conclusions and whether those conclusions were drawn independently and impartially’ (emphasis
added) and Martić decision on expert report of Smilja Avramov, para. 10, asserting regarding experts expressing their
opinion on facts established in a case, ‘This specific task also implies a certain amount of objectivity and impartiality
on the part of an expert.’
418
See for example, Ieng Sary decision on expert evidence, para. 19. The statements about experts’ impartiality in
those paragraphs concerned an expert that the co-investigating judges had appointed themselves and were evidently
based on those judges’ own obligation to conduct their investigation impartially; Lubanga decision on procedures for
instructing expert witnesses, para. 14, expressing general support for parties to ICC proceedings jointly instructing ‘a
single, impartial and suitably qualified expert’ and—applying that decision—Bemba decision on procedures for
instructing expert witnesses, paras 10-12.
419
The Sabra Defence, for instance, specifically acknowledged some of them. Sabra Defence final trial brief, para. 83.
420
Notably, that of Mr Philips and Mr Platt. See for example, chapter VII ‘Reliability of telecommunications evidence’,
(I) (5) ‘Mr Philips’s access to information’; chapter VIII ‘Nature and purpose of colour-coded mobile networks and
Purple group of mobiles’, (B) ‘Mobile networks in general’; and chapter IX ‘Attribution of mobile telephones to the
Accused and Mustafa Amine Badreddine’, (A) ‘Single user analysis’.
421
See for example, Decision on expertise (Professor Ayoub and Dr Mansour), para. 6, with further references.
422
The Trial Chamber also admitted, under Rule 161, two medical reports which are attached to Rule 155 statements
of witnesses Mr Nabil Mansour and Mr Haidar Haidar (in evidence as exhibits P275 and P276). Second Rule 155
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•

Professor Fouad Hussein Ayoub, an expert in forensic odontology, who provided DNA
evidence;423

•

Mr Gerhard Geyer, an expert in car mechanics for the limited purposes of identifying
Mitsubishi Canter parts and distinguishing them from other vehicles; 424

•

Mr Bart Hoogeboom, an expert forensic image analyst, seeking to estimate the size of the
crater of the 14 February 2005 attack;425

•

Dr Issam Mansour, an expert in forensic science, who also provided DNA evidence; 426

•

Mr John Edward Philips, an expert in telecommunications and cell site analysis, which
includes the co-location and dislocation of mobiles, and on the workings of the global
system for mobile telecommunication generally as applied to cell site analysis;427

•

Mr Gary Platt, an expert in the surveillance of criminal networks and the identification and
organisation of covert communication networks. His expertise extends to providing expert
opinion evidence on the group of ‘purple phones’. Specifically, his expertise lay in
analysing many pieces of evidence, explaining their significance, and identifying covert
telecommunication networks and their organisation. To give his expert opinion, Mr Platt
had to review call data records and sometimes give a basic analysis of his observations,
which did not amount to providing an expert opinion on these records; 428

decision, para. 14. Despite referencing Rule 161, the Trial Chamber did not consider the authors of these medical
reports as witnesses before the Tribunal.
423
Decision on expertise (Professor Ayoub and Dr Mansour), paras 7, 9, 11, 14, 17, 28, 31, 33, disposition; Decision
on expert reports of 1 July 2014; exhibits P196, P199, P200, P201 and P204.
424
Decision on expertise (Mr Geyer); exhibit P213.
425
Decision on expertise (Mr Geyer and Mr Hoogeboom), paras 13-14, 20, disposition; exhibit P209.
426
Decision on expertise (Professor Ayoub and Dr Mansour), paras 34, 38-40, disposition; Decision on expertise
(Dr Mansour). The Trial Chamber also found that Dr Mansour’s expert report’s co-authors—Dr Rosa Assadrian and
Mr Amer Fouad Sakr—possessed specialised knowledge within the meaning of Rule 161, Decision on expertise
(Professor Ayoub and Dr Mansour), paras 35, 38. Dr Mansour’s reports are exhibits P206 and P207.
427
Decision on opinion evidence (Mr Donaldson), paras 16, 19, 69, 96; Decision on request to strike portions of an
expert report, para. 8; Decision on expertise (Mr Philips – GSM); Decision on expertise (Mr Philips –
Telecommunications and cell site). See also Decision denying exclusion of Mr Philips’s evidence; exhibits P549,
P1111-P1117, P1936-P1938, P2120.
428
Decision denying reconsideration of decision on Mr Platt’s area of expertise, paras 3-4; Reasons for decision
denying certification to appeal (Mr Platt’s area of expertise), para. 15; Decision on call sequence tables of network
mobiles, para. 18; Decision on expertise (Mr Platt), paras 10-11; Oral decision on Mr Platt’s expertise; Decision
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•

Witness PRH155, a forensic crime-scene investigator;429

•

Mr Jan Kuitert, Ms Anick van de Craats and Mr Gerard Murray, forensic experts with a
special focus on the investigation of explosives;430

•

Mr Konrad Schlatter, a forensic expert with a special focus on examining explosives;431

•

Witnesses PRH185 and PRH186, experts on the identification of pieces of vehicle engine
blocks;432

•

Professor Bibiana Luccioni and Professor Daniel Ambrosini, experts in engineering to
analyse the effects of an explosion;433

•

Mr Christophe Champod, an expert in the forensic analysis of human remains;434

•

Ms Reza Gerretsen, an expert in forensic anthropology; 435

•

Witness PRH507, an expert in the functioning and operation of jamming devices; 436

•

Professor Peter Sommer, an expert in computer and information systems and the storage
and security of data including digital evidence;437

•

Mr Iskander Sursock, an expert geophysicist; 438 and

•

Professor Siegfried Ludwig Sporer, an expert in eye-witness identification, called by the
Oneissi Defence.439

clarifying Mr Platt’s area of expertise. See also Decision denying reconsideration of decision on Mr Platt’s area of
expertise, paras 15, 18; exhibits P796, P796.1 and P1783.
429
Decision on expertise (Witness PRH155), paras 1, 3-4, disposition; exhibit P266.
430
Decision on twelve expert witnesses, paras 15, 18; exhibit P244.
431
Decision on twelve expert witnesses, paras 9, 12; exhibit P242.
432
Decision on twelve expert witnesses, paras 55, 58, 61; exhibits P342-P343.
433
Decision on twelve expert witnesses, paras 64, 67, 70; exhibit P377.
434
Decision on twelve expert witnesses, paras 48, 51; exhibit P318.
435
Decision on twelve expert witnesses, paras 33, 36, 39; exhibits P278-P279.
436
Decision on Witnesses PRH291 and PRH507, paras 10, 12-13, disposition; exhibits P289, P293-P294.
437
Decision on expertise (Mr Sommer); exhibit P591.
438
Decision on twelve expert witnesses, paras 41, 45; exhibit P317.
439
Decision on Professor Sporer’s evidence, para. 4, disposition; Siegfried Sporer, T. 14 May 2018, pp 16-17; exhibit
4D450.
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332.

Of these, the report of one440 was admitted into evidence without any objection, and four441

were not required to testify in court.
333.

In assessing the expert reports and testimony, the Trial Chamber has drawn its own

conclusions based on all the evidence received at trial, irrespective of an expert witness’s personal
opinions.442 The Trial Chamber considered the professional competence of each in their field of
expertise, the material at their disposal, the methodologies used, the sources used to base the expert
opinion, challenges to the evidence and the extent to which the findings were consistent with other
evidence.443
iii.

Witnesses providing non-expert opinion evidence and summary
evidence

334.

Lay witnesses, who are not recognised as experts, may also provide opinion evidence. They

draw conclusions from events they have personally witnessed or from facts with which they are
familiar. This evidence’s status as lay rather than expert opinion may affect its weight.
335.

Lay witnesses may also provide summary evidence, meaning that they may combine

numerous pieces of evidence to provide a succinct overview of material relevant to the case. This
could include the summary and opinion evidence of an analyst or investigator working for a party.
The fact that the evidence constitutes opinion may affect its weight. Whether the lay witnesses’
opinions or conclusions are probative—assuming their relevance to the case—will depend on
factors such as the witnesses’ personal and professional experience and what they witnessed firsthand. Lay witnesses may not provide an opinion on the ultimate issue of whether the Accused are
guilty of the crimes charged.444
336.

As with the experts’ evidence, there were extensive challenges to the opinion and summary

evidence provided by some lay witnesses in this case. They included challenges to how the Trial

440

Exhibit P196 (Dr Ayoub’s report on DNA results of samples from crime scene, 24 February 2005).
Mr Sursock, Mr Champod and Witnesses 185 and 186.
442
Decision on Professor Sporer’s evidence, para. 22.
443
Mladić Trial Judgment, para. 5282; Taylor Trial Judgment, para. 208; Lubanga Trial Judgment, para. 112;
Nyiramasuhuko and others Trial Judgment, para. 196.
444
Decision denying reconsideration of decision on Mr Platt’s area of expertise, paras 15, 18; Decision permitting
Professor Letschert to provide opinion evidence, para. 17; Decision on opinion evidence (Mr Donaldson), paras 8, 73,
77-78; Interim decision on exclusion of Mr Donaldson’s evidence, paras 17-23; Reasons for decision denying
certification to appeal (Mr Platt’s area of expertise), para. 14.
441
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Chamber applied or should apply these principles.445 However, again, no Party seems to seriously
contest these principles.
337.

A number of non-expert witnesses provided opinion or summary evidence to the Trial

Chamber, including Dr Ghazi Ali Youssef, Mr Andrew Donaldson and Professor Rianne
Letschert.
338.

Dr Youssef was a contemporary political ‘insider’ who was in Mr Hariri’s trusted inner

circle of advisers. The Trial Chamber allowed him to provide his interpretation or opinion of the
subject matter of a meeting between Mr Hariri, Mr Rustom Ghazaleh and Mr Charles Ayoub on
9 January 2005 at Quraitem Palace—a meeting he did not attend—to assist it in evaluating an
audio recording and transcript of the meeting. 446 The Trial Chamber was of the view that he was
ideally placed to assist it in deciphering the meaning of unclear portions of the conversation. It was
satisfied that his opinion came from his personal experience and activities. 447
339.

Prosecution analyst Mr Donaldson provided overview summary analytical evidence,

including some opinion evidence. For reasons of judicial economy related to the size of some
cases, international criminal courts and tribunals have permitted this form of evidence.448
Mr Donaldson reviewed the totality of the Prosecution’s case attributing mobile telephone usage
to the four Accused and Mr Badreddine and wrote reports on each one, summarising this evidence.
He also provided opinions, but the Trial Chamber in a decision permitting him to give this evidence
held that he had to provide the basis of his methodology before he could do so.
340.

His testimony and reports therefore had to be read with the evidence of Mr Philips, an

expert in cell site evidence, who had not been briefed with the Prosecution’s case against the
Accused; not even their names. Mr Donaldson reviewed the Prosecution’s evidence on mobile
usage attributed to the four Accused and to Mr Badreddine. He thus had an overview of the
evidence that Mr Philips did not have. He also had significant experience in analysing cell site

See for example, Oneissi Defence final trial brief, paras 17-18.
Exhibits P395 and P395.1.
447
Decision on opinion evidence (Mr Youssef).
448
Slobodan Milošević Appeal decision on admissibility of evidence, paras 17, 21; Dragomir Milošević decision on
Defence experts, para. 10; Perišić decision (Mr Randall), paras 13, 15-16; Popović and others decision regarding
admissibility of Mr Ruez’s testimony, pp 2-3; Stanišić and Simatović decision on experts Tromp and Nielsen, para.
12; Bemba and others decision on scope of Witness P-433’s testimony; Taylor decision on proposed expert witness,
para. 27.
445

446
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evidence, although without Mr Philips’s technical expertise. He also did not have experience
analysing the best cell server coverage. His attribution reports on each Accused and
Mr Badreddine—containing the sources relied upon—assisted the Trial Chamber in better
understanding how to piece together the evidence relating to the attribution of personal and
network mobiles.
341.

Based on his extensive professional experience, the Trial Chamber was satisfied that

Mr Donaldson could provide an opinion on co-location and cell site analysis and hence attribution
of mobile telephone usage to the Accused and Mr Badreddine. However, the fact that
Mr Donaldson was not an expert in these areas limited the probative value of his opinions. His
opinions, to the extent they were found to be probative, were subject to a careful balancing of their
weight. In allowing Mr Donaldson to provide some opinion evidence, the Trial Chamber ruled that
he was not entitled to categorically conclude that mobiles co-located and hence attribute their use
to a single user. Such conclusions were for the Trial Chamber alone to draw.449
342.

Professor Letschert, despite not being called as an expert under Rule 161,450 in reality is an

expert in her field. She provided opinion evidence in the participating victims’ case. In view of her
extensive professional experience and qualifications, the Trial Chamber found that she was
qualified to provide lay opinion evidence concerning the victimological profile of the participating
victims, their needs, views and concerns, and how access to justice could fulfil those needs.
Professor Letschert’s report summarises their views and concerns. 451 It gave the Trial Chamber an
effective, convenient and judicially economical manner to receive this evidence without affecting
the rights of the Accused to a fair trial.452
iv.

Witnesses called on the request of the Legal Representatives of
Victims

343.

Article 17 of the Statute provides:

449

Decision on postponement of Mr Donaldson’s testimony, paras 20, 24; Decision on opinion evidence
(Mr Donaldson), paras 15, 42, 59-62, 68-87, 90-97; Decision on disclosure re Andrew Donaldson’s reports, paras 49,
71; Interim decision on exclusion of Mr Donaldson’s evidence, paras 28-30.
450
Decision permitting Professor Letschert to provide opinion evidence, para. 18.
451
Exhibit 1V42.
452
Decision permitting Professor Letschert to provide opinion evidence, paras 20-23, 28-29, 33-34.
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Where the personal interests of the victims are affected, the Special Tribunal shall permit
their views and concerns to be presented and considered at stages of the proceedings
determined to be appropriate by the Pre-Trial Judge or the Chamber and in a manner that
is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial
trial.

344.

Under Rule 87 (B), ‘a victim participating in the proceedings may request the Trial

Chamber, after hearing the Parties, to call witnesses and to authorise him to tender other evidence’.
Similarly, Rule 146 (A) provides: ‘Victims participating in the proceedings may, on notice to the
Prosecutor and the Defence, request the Trial Chamber to call witnesses.’ Rule 150 (D) provides:
‘A victim participating in the proceedings may be permitted to give evidence if a Chamber decides
that the interests of justice so require.’
345.

On the application of the Legal Representatives of Victims, the Trial Chamber heard

evidence from six victims and Professor Letschert, and received into evidence 24 witness
statements and their associated exhibits, namely documents related to their statements, and other
documents concerning the harm suffered by the participating victims; a total of 45 exhibits. This
evidence mainly relates to injuries and deaths of victims relevant to the (attempted) homicide
charges. To avoid the appearance of having two prosecutors in the proceedings, the Trial Chamber
endeavoured to avoid any overlap between this evidence and that led by the Prosecution.453 The
Trial Chamber invited submissions on the status of the Legal Representatives of Victims’
evidence, as in how it could be used and the weight that it could be given and carefully considered
how it could be used in the judgment.454 Some aspects of their evidence, such as portions of
victims’ statements concerning the reparations that the victims considered appropriate have no
probative value, and the Trial Chamber has not relied on them.455

Decision on the Legal Representatives’ application to call evidence, paras 35, 72. See also chapter V ‘Participation
of victims’, (C) ‘Modes of victims’ participation in the trial’ and (F) (6) (a) ‘Scope of the evidence’.
454
Order rescheduling final trial briefs and closing submissions, para. 17; Decision admitting documentary evidence
on the Legal Representatives of Victims’ application, para. 33; Decision permitting Professor Letschert to provide
opinion evidence, para. 33; Decision admitting into evidence statements of participating victims, para. 16; Decision
on the Legal Representatives’ application to call evidence, paras 77, 83.
455
Decision admitting into evidence statements of participating victims, para. 19. See also See also chapter V
‘Participation of victims’, (H) ‘Repairing the harm—sought recommendations for appropriate forms of reparations’.
.
453
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v.
346.

Written records of witness evidence without oral testimony

Rule 155 (A) provides that: ‘Subject to Rule 158, the Trial Chamber may admit in lieu of

oral testimony the evidence of a witness in the form of a written statement, or a transcript of
evidence which was given by a witness in proceedings before the Tribunal, which goes to proof of
a matter other than the acts and conduct of the accused as charged in the indictment.’
347.

Rule 158 (A) governs the evidence of unavailable witnesses, and provides:
Evidence in the form of a written statement, any other reliable record of what a person has
said, written or otherwise expressed, or transcript of a statement by a person who has died,
who can no longer with reasonable diligence be traced, or who is for good reason otherwise
unavailable to testify orally may be admitted …if the Trial Chamber:
(i)

is satisfied of the person’s unavailability; and

(ii)

finds that the statement, the record or the transcript is reliable, taking into account
how it was made and maintained.

348.

Under these two rules, the Trial Chamber admitted into evidence written records of witness

evidence—typically in the form of witness statements—without oral testimony. There is no single
definition of a witness statement in international criminal law proceedings.
349.

A broad definition is ‘an account of a person’s knowledge of a crime, which is recorded

through due procedure in the course of an investigation into the crime’. Whether a document is a
witness statement is determined on a case-by-case basis, according to the type of testimony the
witness will give, the character of the witness, and the content, use, function and source of the
document or material itself.456
350.

When admitting evidence in a witness statement without oral testimony, the Trial Chamber

carefully considered the impression stemming from the statement as a whole.457 Further, it
examined whether any formal indicia of reliability were missing from the statement. 458

456

Sabra Defence seventh bar table decision (Abu Adass and Mohammed), para. 41; Reasons for admission of 22
Sabra Defence documents, para. 84; Sabra Defence sixth bar table decision (Abu Adass fax), para. 13; First Rule 155
decision, para. 15.
457
Decision on admission of Mr Al-Hassan’s interview, para. 56.
458
Rule 155 compliance decision, para. 28.
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351.

Specifically, it looked at the circumstances in which the evidence was obtained and

recorded, including whether the statement was given under oath; whether it was signed by the
witness with an acknowledgement of the truth of its contents; and whether it was given with the
assistance of a Registry-approved interpreter. In addition, the Trial Chamber considered other
factors, such as whether the evidence related to events about which there was other evidence and
whether there were any inconsistencies in the evidence. It also considered the source of the
evidence and the lack of testing through cross-examination.459 Generally, witness statements
admitted into evidence under Rule 158 will be given less weight, especially where an opposing
Party has challenged the receipt of the statement into evidence. 460 The opposing Party has not been
able to cross-examine the maker of the statement. In some circumstances, the evidence in a Rule
158 statement may be neither controversial nor contested, in part or in whole, while in other
instances it may be contested in its entirety.
352.

The Trial Chamber has carefully assessed all Rule 158 statements, which are untested

evidence, for their internal consistency, their corroboration by other evidence, especially evidence
challenged through cross-examination, and whether they go to the acts and conducts of an
Accused. Where the only evidence relating to a contested fact derives solely from a Rule 158
statement, the Trial Chamber did not rely upon it as proof of a fact. This includes circumstances
where that contested fact is ‘corroborated’ only by another Rule 158 witness statement. In these
circumstances, the Trial Chamber did not use the non-cross-examined assertions of two (or more)
contested witnesses to corroborate each other on that contested fact. However, where Rule 158
statements provide evidence of an uncontested fact, the Trial Chamber may use the statements as
proof of that fact.

459

Decision denying certification to appeal (Rule 158 admission), paras 21, 23; Decision denying certification to
appeal of 1 February 2018, paras 20, 25; Decision admitting evidence under Rule 158 (Witness PRH056), para. 51;
Decision on admission of Mr Al-Hassan’s interview, para. 86; Decision denying Oneissi Defence certification to
appeal Rule 158 decision (Witness PRH103), paras 9-10; Decision denying Sabra Defence certification to appeal Rule
158 decision (Witness PRH103), para. 6; Decision denying Merhi Defence certification to appeal Rule 158 decision
(Witness PRH103), para. 7; Decision denying certification to appeal (Witness PRH024), paras 29, 35; Corrected
decision under Rule 158 (Witness PRH024), paras 41-42; Rule 158 decision Witness PRH437, paras 15, 18; Rule 158
decision Witness PRH103, paras 33, 44-48, 52; Decision on admission of statements of Witness PRH402 and Witness
PRH636, paras 16, 18-19, 23-26; Decision on admission of statements of Witnesses PRH082, PRH041 and PRH459,
para. 9. See also Decision admitting Hezbollah-related documents, para. 76.
460
Decision on admission of Mr Al-Hassan’s interview, para. 86; Rule 158 decision Witness PRH103, para. 36.
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2.
353.

Documents

Rules 149 and 154 permit a chamber to admit relevant evidence in the form of a document

or other record, if the probative value of the evidence is not substantially outweighed by the need
to ensure a fair trial. After assessing the relevance and probative value of each document, the Trial
Chamber received thousands of exhibits into evidence. Many were the subject of written decisions.
Some documents were shown to witnesses in court, and their comment was sought, after which
they were admitted into evidence. This process may enhance the weight that the Trial Chamber
can give to a document.461
354.

Other documents were admitted ‘from the bar table’, meaning that they were not shown to

any witness before being tendered. This is a long-standing practice in international criminal law
proceedings that promotes judicial economy, particularly in relation to the unopposed admission
into evidence of documents. The Trial Chamber may give less weight to such evidence, if, for
instance, the creator of a document could not be cross-examined.462 However, depending on the
circumstances, considerable weight could be given to a document admitted from the bar table.
Moreover, the admission into evidence of numerous documents was not challenged by the
opposing Party.463
355.

Authenticity, relevance and indicia of reliability, business records, telecommunications

evidence, derivative evidence and exhibits admitted for limited purposes are relevant here.
(a)
356.

Authenticity

Authenticity is ‘whether a document is what it professes to be in origin and authorship’ and

‘may be relevant in assessing whether a document is prima facie reliable’.464 When admitting
certain documents into evidence, the Trial Chamber made findings pertaining to their

See for example, Decision admitting Hezbollah-related documents, paras 55-56; Decision denying certification to
appeal (admission of Witness PRH707’s evidence), para. 24.
462
Decision on admission of documents used with a witness by the Oneissi Defence, para. 40; Corrected decision
under Rule 158 (Witness PRH024), para. 42; Decision on admission of attribution documents for Mr Sabra, para. 27.
463
The Ayyash Defence also relevantly submitted that evidence tendered during cross-examination is entitled to as
much weight as documents tendered during direct examination or through other methods. Ayyash Defence final trial
brief, para. 29 (no authority cited).
464
Decision on admission of documents used with a witness by the Oneissi Defence, para. 6; Decision on admissibility
of Wikileaks documents, paras 11, 13.
461
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authenticity.465 Definitive proof of reliability and authenticity, as opposed to a prima facie
showing, is not required at the admissibility stage. 466 Consequently, the Trial Chamber is not bound
by those findings on admission.467 It may determine, when assessing the weight of a document in
light of the totality of the evidence, that the document is not authentic and that no weight can
therefore be assigned to it for the purpose of proving the truth of its content.
(b)
357.

Relevance and indicia of reliability

When determining the admissibility of a document, the Trial Chamber first considered its

relevance. If it was irrelevant to the proceedings, it was not further considered for admission into
evidence. If considered relevant, even marginally, the Trial Chamber then assessed its probative
value. To establish that it had some probative value, the Trial Chamber examined the indicia of
reliability to determine whether it was prima facie reliable for the purposes of admission into
evidence. This included examining any internal inconsistencies; 468 the source of the document, if
known;469 the document’s temporal alignment with the Prosecution’s allegations against the
Accused;470 and the relationship between the Accused and anyone identified in the documents. 471
Only if satisfied that the document was prima facie reliable could it be admitted into evidence. Its
weight was only considered in assessing the evidence as a whole during deliberations following
the close of the evidence and final trial submissions.
(c)
358.

Business records

The Prosecution and counsel for the Accused tendered into evidence a number of business

records. These are records ordinarily produced in the normal course of business of an organisation

465

Decision on admission of attribution documents for Mr Ayyash, Mr Merhi and Mr Sabra, paras 21, 26; Decision
on admission of attribution documents for Mr Badreddine, para. 19; Decision admitting Hezbollah-related documents,
para. 65; Decision on admission of attribution documents for Mr Oneissi, para. 16; Decision on admission of
attribution documents for Mr Sabra, para. 24; Decision on admission of documents (Traffic authority), paras 20-23;
Decision on admission of documents (Passport applications), paras 10-12.
466
Decision on admission of documents used with a witness by the Oneissi Defence, para. 6; Decision on admissibility
of Wikileaks documents, paras 11, 13, referring to Prlić and others Appeal decision regarding admission of evidence,
paras 33-34. See also Al Jadeed and Al Khayat Appeal Judgment, para. 71.
467
Popović and others Appeal decision on Mr Butler, para. 22; Rutaganda Appeal Judgment, fn. 63.
468
Reasons for admission of 22 Sabra Defence documents, fn. 161, para. 132.
469
Sabra Defence sixth bar table decision (Abu Adass fax), para. 31.
470
Decision on admission of evidence of 31 January 2017, para. 19; Decision on admission of attribution documents
for Mr Sabra, para. 23; Decision on admission of documents (Traffic authority), para. 20.
471
Decision on admission of evidence of 31 January 2017, para. 20; Decision on admission of documents (Traffic
authority), paras 20-21.
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or workplace. Some business records, relevantly here, such as telecommunication call data records,
are generated automatically.
359.

Everything else being equal, this gives such records a degree of reliability. Faced with

copious and diverse business records produced a long time ago by different people working within
diverse sections of large organisations, it may be difficult, if not impossible, to find the maker of
each record to testify to its creation. Especially in light of the staff turnover that large organisations
experience over time.
360.

It was therefore necessary to hear evidence from witnesses who could testify to the process

of production of business records in general. For instance, corporate Witnesses 705 and 707
testified about the business records of the Lebanese mobile telecommunication companies Touch
and Alfa, respectively.
361.

The Ayyash, Sabra and Oneissi Defence opposed the classification of these records as

business

records

and counsel for all four Accused challenged the reliability of the

telecommunications evidence provided through Witnesses 705 and 707. These submissions are
addressed in detail at paragraphs 1831-1862. After considering them, the Trial Chamber has
remained of the view that these were Touch’s and Alfa’s business records and found that Witnesses
705 and 705 were able to testify about them, by virtue of their positions in each company and their
lengthy technical expertise in the industry.472 Witnesses 705 and 707 also referred to things that
they did not have direct personal knowledge of. The Trial Chamber took these factors into
consideration when assessing the weight of the business records received into evidence. 473

See chapter VII ‘Reliability of telecommunications evidence’, (F) ‘Findings on Witnesses 705 and 707 and their
evidence’.
473
Decision on admission of attribution documents for Mr Ayyash, Mr Merhi and Mr Sabra, paras 23-24; Decision
on admission of attribution documents for Mr Merhi, para. 34; Decision on admission of evidence of 31 January 2017,
para. 21; Decision denying certification to appeal (admission of Witness PRH707’s evidence), para. 24; Decision on
admission of Hajj applications, para. 19; Decision on admission of documents (Subscriber records Touch), paras 24,
35-36; Decision on call sequence tables of 31 October 2016, paras 77-87; Decision on admission of Prosecution’s cell
site evidence, paras 3, 67-70; Decision on admission of Witness PRH707’s statements and annexes into evidence,
paras 39, 41-43, 45-52, 67, 118, 140, 146, 152, 154-155, 159-160, 172; Decision on admission of Witness PRH705’s
statements and annexes into evidence, paras 18-20, 22-26, 128; Decision on Prosecution motion to admit Witness
PRH705’s statements, paras 24, 31; Decision on admission of documents (Subscriber records Alfa), paras 34-37;
Corrected version of Decision on Prosecution motion to admit Witness PRH707’s statements, paras 53-60, 62, 64-66,
72, 74; Order in relation to Witness PRH707, paras 4-5, 7-11; Decision on five Prosecution motions on call sequence
tables and witness statements, paras 77, 99.
472
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362.

The Trial Chamber also considered that records produced by a corporation or other entity

for an investigation or for the purposes of litigation, such as for use in court, may be treated
differently to those extracted from contemporaneous business records or archives.474 This could
affect their reliability and the weight that can be given to them.
363.

The obvious difference between the two categories is that archived business records will

generally have been contemporaneously generated for ‘normal’ everyday operational reasons. This
will provide them with a prima facie degree of reliability as records produced in the normal course
of business. Conversely, documents created for specific court use, or in response to an
investigation, could potentially have been shaped or even manipulated with the intention to
produce a desired result favourable to someone such as the tendering party. This could lessen or
even deprive them of probative value. The Trial Chamber carefully considered these factors in
assessing any corporate records that it received into evidence.
364.

Official governmental records can also be viewed as a form of business record as they are

indeed the product of the ‘business’ of government. As explained above in relation to hearsay
evidence, they are deemed to have prima facie reliability by virtue of their nature as official
records: these include birth, death and marriage certificates; family register extracts; identity,
immigration, passport and border records; and land, vehicle and business registration documents.
Their authenticity or reliability can be challenged or rebutted.
365.

Unless the documents were directly challenged, the Trial Chamber after examining each

official record, considered them prima facie reliable and hence having some probative value by
virtue of their official status. The Trial Chamber has carefully assessed any official record where
its reliability has been challenged.

474

Decision on admission of Prosecution’s cell site evidence, para. 70; Decision on admission of Witness PRH707’s
statements and annexes into evidence, paras 49, 51, 168; Decision on admission of Witness PRH705’s statements and
annexes into evidence, paras 25, 27; Decision on Prosecution motion to admit Witness PRH705’s statements, para. 24;
Corrected version of Decision on Prosecution motion to admit Witness PRH707’s statements, paras 55, 62 (4), 65-66;
see also para. 1993.
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(d)
366.

Telecommunications evidence

Of central importance to the case is telecommunications evidence, comprising cell site

evidence, call data records and call sequence tables. The Trial Chamber’s general approach to this
evidence is described here.475
i.
367.

Cell site evidence and analysis

Cell site data includes: the date of the production of the data; name of the person producing

the data; a record reference; the cell ID; the name of the cell site; full address of the cell site,
including postal code; grid co-ordinates of the cell site; sector number or code; number of sectors
and azimuths of all sectors; orientation, azimuth and bearing in degrees from north of all sectors;
antenna height; and the date on which a particular cell site was first brought into service. 476
368.

The Trial Chamber admitted cell site evidence, based on information obtained from the

Lebanese telecommunications providers, Alfa and Touch, on the locations and names of the cell
sites, also called cell towers, comprising their mobile telecommunication networks, and various
features of the antennae mounted on these cell towers, such as the direction of the antenna—known
as the ‘azimuth’—and its tilt.
369.

The networks are comprised of cells and each is serviced by at least one cell site. Cell site

evidence also includes ‘predicted best server coverage maps’ that were provided to the Prosecution
in ‘shape files’. These illustrate the surface area over which each cell site is predicted to emit the
strongest signal compared with neighbouring cell sites. One cell may be serviced by more than
one cell site. The cell site providing coverage will depend on where the mobile is and can be
influenced by variables such as the height of the cell tower, the topography of the cell and the
presence of buildings and geographical objects, such as hills and water. 477

475

The telecommunications evidence is dealt with extensively in chapter VII ‘Reliability of telecommunications
evidence’.
476
See for more details chapter VII ‘Reliability of telecommunications evidence’.
477
Decision on admission of Prosecution’s cell site evidence, paras 6, 21-23, 138.
Case No. STL-11-01/T/TC

107 of 2642

18 August 2020

R332093

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

370.

Alfa had no centralised database for this information before 2007, so it used an

approximation or ‘reverse engineering’ method to produce the predicted best server coverage maps
for the period relevant to the amended consolidated indictment. 478
371.

Cell site analysis is a forensic technique to identify the approximate location of the user of

a mobile based on the cell site to which the mobile connects during a call.479 It is used forensically
to determine whether different mobiles ‘co-locate’, which can be used to prove that a single person
to whom one or more mobiles are attributed used one or more co-locating mobile(s).480
372.

When weighing cell site evidence, the Trial Chamber considered any discrepancies, gaps,

anomalies, inaccuracies, weaknesses and or errors within it. It also considered whether the cell site
data was original or reconstructed and whether Witnesses 705 and 707 had first or second-hand
knowledge of the cell site evidence about which they testified. 481
ii.
373.

Call data records

Call data records provide information about communications, such as the source and

destination telephone numbers, the type of communication (voice call or text message), the date
and time of the communication, the duration of the voice call, the IMEI number of the handset
relevant to the communications, and the cell towers to which the mobiles connected. 482
374.

Call data records are the business records of telecommunication companies generated and

retained automatically and legally in the normal course of their business.483 A limited number of
Alfa’s and Touch’s records were prepared for the purposes of litigation, specifically, by providing
them to the UNIIIC, and then the Prosecution for possible use in court. The Trial Chamber and

See further chapter VII ‘Reliability of telecommunications evidence’, (C) ‘Alfa network and generation of call data
records and cell site data’.
479
Decision on opinion evidence (Mr Donaldson), fn. 5; Decision on admission of Prosecution’s cell site evidence,
paras 4, 10.
480
Decision on opinion evidence (Mr Donaldson), paras 20-38, 69, 81.
481
Decision on admission of Prosecution’s cell site evidence, paras 6-8, 15-16, 22, 72, 74, 76-81, 83-86, 89-90, 97159, 161; Decision on admission of Witness PRH707’s statements and annexes into evidence, para. 133; Decision to
add Witness PRH705 to the Prosecution’s witness list, para. 17; Decision to add Witness PRH707 to the Prosecution’s
witness list, para. 13.
482
See for example, Decision denying admission of two call sequence tables, fn. 4; Decision on admission of
Prosecution’s cell site evidence, para. 3; Decision on five Prosecution motions on call sequence tables and witness
statements, para. 2.
483
Decision on admission of Prosecution’s cell site evidence, para. 3; Decision on five Prosecution motions on call
sequence tables and witness statements, paras 77, 99.
478
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Defence were briefed on the call data records database in a Rule 53484 meeting convened on
26 November 2013.485 The Prosecution performed demonstrations of search queries and answered
questions from the Trial Chamber and the Defence.
375.

The Trial Chamber declined to admit into evidence the raw call data records given that they

are voluminous—comprising billions of entries—and unreadable in their raw form.486 To be
comprehensible, the records must be extracted and converted into a readable format. Receiving the
call data records onto the trial record in their raw format would have been a pointless exercise, and
moreover, almost all of them would have been irrelevant to the case.
iii.
376.

Call sequence tables

Instead of receiving billions of incomprehensible call data records in evidence, the Trial

Chamber admitted into evidence numerous call sequence tables; this was on the application of
both Prosecution and the Defence of all four Accused and Mr Badreddine. 487
377.

These are tables that present chronological sequences of calls relating to a particular, or

target, telephone number—mobile or landline—over a specified period. They are extracted from
the records of telecommunication operators and combine call data records and cell site
information.488 The tables make these records accessible and capable of presentation and analysis
without altering the data.489
378.

The Defence did not challenge the Trial Chamber’s decision not to admit billions of

irrelevant records—which in their original form are simply long strings of numbers and symbols—
into evidence. The Ayyash, Badreddine and Merhi Defence, however, argued that the Prosecution
did not tender into evidence the call data records from which the call sequence tables were

484

Rule 53 provides: ‘The Registrar, or Registry staff designated by the Registrar, shall, as appropriate, take minutes
of the plenary meetings of the Tribunal and of the proceedings of a Judge or Chamber, other than private deliberations.’
485
Order regarding Rule 53 meeting minutes; F3772, Registrar’s Submission Pursuant to Rule 48 (C) in Response to
the Trial Chamber’s Order of 21 June 2019, 11 July 2019.
486
Decision denying admission of two call sequence tables, para. 21; Decision admitting single user report (Grey
mobile), para. 27; Decision on five Prosecution motions on call sequence tables and witness statements, para. 113.
487
The figure appears to be at least 195 exhibits containing call sequence tables, comprising 156 tendered by the
Prosecution, and 39 by the Defence: Ayyash Defence four, Badreddine eight, Merhi Defence seven, Oneissi Defence
four and the Sabra Defence 16.
488
See for example, Decision denying admission of two call sequence tables, fn. 3.
489
Decision on call sequence tables of 31 October 2016, para. 3; Decision on admission of Prosecution’s cell site
evidence, para. 12. See also Decision on admission of call sequence tables related to Mr Hariri’s movements, paras
65, 69.
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produced.490 Having not admitted the underlying raw call data records in evidence, to allow it to
evaluate the prima facie reliability of the call sequence tables, the Trial Chamber needed
information on how they were created.
379.

Consequently, the Trial Chamber required that call sequence tables, when tendered, were

accompanied by witness statements or testimony explaining who prepared them and in what
manner, to enable it to review the methodology and thus evaluate their prima facie reliability and
probative value.491 Their relevance was not in issue. As both Prosecution and Defence were using
the same data collected from the Lebanese telecommunication companies and utilised the same
methodology in extracting the data into call sequence tables, this applied equally to all Parties.
380.

When assessing the weight to give to call sequences tables, the Trial Chamber considered

whether they cover multiple subscriber periods, the methodology for choosing the target date
ranges and whether the numbers included in the call sequences tables could be attributed to specific
people.492 The Trial Chamber, having thoroughly reviewed this evidence, does not believe that
there was any serious challenge to the reliability of the call sequence tables as extracts from the
call data records. Both the Prosecution and counsel for all Accused tendered call sequence tables
into evidence—extracted from the same set of call data records that the Lebanese companies had
provided to the UNIIIC and the Prosecution.
(e)
381.

Derivative evidence

The Trial Chamber also admitted into evidence what can be termed ‘derivative evidence’,

although there may be some overlap with what is also called ‘demonstrative evidence’. Essentially
this is evidence created by a Party from other evidence, such as to allow its analysis or visual
presentation in court.

490

Decision on five Prosecution motions on call sequence tables and witness statements, paras 50, 73.
Decision denying admission of two call sequence tables, para. 21; Decision on five Prosecution motions on call
sequence tables and witness statements, paras 113, 115. See also Decision on call sequence tables of 31 October 2016,
paras 89-92, 95.
492
Reasons for admission of 22 Sabra Defence documents, paras 32, 54; Decision denying certification to appeal
decision admitting ten call sequence tables, para. 17. See also Decision on admission of documents (Subscriber records
Alfa), para. 16.
491
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382.

Call sequence tables provide an example: the call data records are the original evidence,

but extracting the relevant information and converting it into call sequence tables permitted it to
be analysed and understood.493
383.

The Trial Chamber also admitted into evidence ‘subscriber notes’. These are derived from

the subscriber databases of the Lebanese telecommunication companies. These too were extracts
from massive telecommunication databases of millions of records converted into tables of relevant
information. The innate reliability of a document or record is not diminished merely because a
Party had created it for its own demonstrative purposes in court, 494 although in assessing its weight
the Trial Chamber was mindful of why and by whom it had been created.
(f)
384.

Exhibits admitted for limited purposes

In exercising its discretion, the Trial Chamber admitted some documents into evidence for

a limited purpose,495 rather than strictly for the truth of what was asserted in them.496 An example

493

Decision denying admission of two call sequence tables, para. 37. Earlier in the proceedings, the Trial Chamber
characterised call sequence tables as ‘a form of demonstrative evidence’ (Decision on admission of call sequence
tables related to Mr Hariri’s movements, para. 69) and ‘a derivative form of demonstrative evidence’ (Decision on
admission of Witness PRH424’s evidence, para. 12). See also Decision on call sequence tables of 31 October 2016,
para. 95.
494
Decision on admission of documents (Subscriber and user information), para. 30; Decision on admission of
photographs, videos, maps and 3-D models, para. 10.
495
Al Jadeed and Al Khayat Appeal Judgment, paras 64, 66, 68-71, 78.
496
Decision on admission of Sabra Defence documents of 28 March 2018, paras 25 (exhibit 5D204 admitted to show
what information was available to investigators at the time), 59-60 (exhibits 5D151, 5D153, 5D154, 5D155, 5D156,
5D206, 5D208, 5D255, 5D279, 5D285, 5D290, 5D291 and 5D292 admitted to assist the Trial Chamber’s
understanding of the transcript and of the Sabra Defence case); Reasons for admission of 22 Sabra Defence documents,
paras 97 (exhibit 5D423 admitted to assess the quality of the UNIIIC’s or the Prosecution’s investigation and analysis),
107 (exhibit 5D420 admitted to assess the quality of the Prosecution’s investigation), 123-124 (exhibit 5D426 admitted
to show that the possibility of investigating Mr Al-Hassan’s reasons for not being in Mr Hariri’s convoy on 14
February 2005 and related matters were analysed, and in this case, apparently recommended by someone within the
UNIIIC), 133 (exhibit 5D404 admitted to assess the diligence of the Prosecution’s investigations); Decision on
Prosecution’s clarification request, para. 4 (exhibit 5D251 admitted to assess the Sabra Defence’s line of defence);
Sabra Defence sixth bar table decision (Abu Adass fax), paras 28 (exhibit 5D504 admitted to assess the quality of the
UNIIIC’s investigation), 35 (exhibit 5D507 admitted to provide context for the ISF investigation and demonstrate that
a fax identifying Mr Abu Adass and his associates was sent to the Lebanese investigative authorities after the
assassination of Mr Hariri); Sabra Defence fourth bar table decision (Abu Adass recruitment), para. 30 (exhibit 5D497
admitted to show Mr Khaled Taha’s connections to Mr Abu Adass and his involvement in Mr Abu Adass’s alleged
recruitment and disappearance); Sabra Defence third bar table decision (Abu Adass recruitment failure), paras 35
(exhibit 5D496 admitted to provide context to the ISF’s investigation into the plot to attack the Italian embassy and
possible connections with Mr Hariri’s assassination and Mr Abu Adass’s recruitment), 40 (exhibit 5D495 admitted to
provide some contextual information surrounding the attack on the Future TV station and potential connections with
individuals involved in the assassination of Mr Hariri and in Mr Abu Adass’s recruitment, and show that the Lebanese
judicial and investigating authorities had relevant information on the alleged plot to assassinate Mr Hariri); Sabra
Defence second bar table decision (Abu Adass selection), para. 40 (exhibit 5D254 admitted to assess the quality of
the UNIIIC investigation); Decision on redactions to Mr Al-Hassan’s interview, para. 26 (exhibits P2121 and P2122
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of this was connected with the thrust of part of the Sabra Defence’s defence that the Prosecution
had failed to properly investigate allegations within its knowledge that individuals, who were not
the Accused, were responsible for the attack on Mr Hariri. To that end, the Trial Chamber accepted
some documents, or extracts, into evidence as going to prove that the Prosecution had notice of
the existence of these allegations, as opposed to the fact that the information in the witness
statement or report in which they were contained was in fact accurate. That is, the Prosecution was
aware of the substance of the allegations, not that they were necessarily true. This could have been
used to prove that it had inquiry notice of a matter, thereby requiring it to act in a certain manner.
The Trial Chamber instructed the Parties not to rely, in their submissions, on such evidence for the
truth of its content, as opposed to its existence.497
385.

Other exhibits were admitted not as substantive evidence, but rather for demonstrative

purposes.498 These included visual aids such as charts, graphs and diagrams prepared by one Party
to assist the Trial Chamber—and the other Parties—in visualising, following and hence
understanding the evidence, especially in consideration of the length and complexity of the
telecommunications evidence presented. The Defence of each Accused challenged various
demonstrative evidence tendered by the Prosecution, on different bases, such as that it consisted

admitted to corroborate other evidence connected to paragraph 49 of the amended consolidated indictment); Decision
on admission of geographic documents, paras 13-14, 18 (exhibits P547 and P548 admitted to identify relevant
locations); Decision allowing amendment of the Prosecution’s exhibit list of 20 November 2014, pp 37-38 (exhibit
P314—Democratic Gathering Declaration for Freedoms and Protection of the Constitution and the Democratic
Regime, 21 September 2004—admitted to reflect the position of the members who supported this declaration and the
fact that that position was maintained publicly); Addendum to decision allowing the Prosecution to recall Mr John
Edward Philips (exhibit P2120 admitted to rebut a suggestion made by Defence counsel in cross-examining Mr
Donaldson).
497
Sabra Defence fourth bar table decision (Abu Adass recruitment), para. 42; Sabra Defence second bar table decision
(Abu Adass selection), para. 53.
498
Decision on admission of documents used with Witness PRH707, para. 19 (exhibits 4D261 and 4D262); Decision
on admission of Sabra Defence documents of 28 March 2018, paras 34 (exhibits 5D147 and 5D162), 59 (exhibits
5D151, 5D153, 5D154, 5D155, 5D156, 5D206, 5D208, 5D255, 5D279, 5D285, 5D290, 5D291 and 5D292);
Decision on admission of documents used with a witness by the Oneissi Defence, para. 70 (exhibit 4D539); Reasons
for admission of 22 Sabra Defence documents, paras 51-52 (exhibit 5D348 admitted to better understand the Defence
case), 59 (exhibit 5D356 admitted to assist the Trial Chamber in understanding certain call sequence tables), 70-72
(exhibit 5D355 admitted to make the Sabra Defence’s cross-examination of Mr Platt understandable and graphically
illustrate the Sabra Defence’s submissions); Decision denying admission of two call sequence tables, para. 8 (exhibit
4D364); Sabra Defence sixth bar table decision (Abu Adass fax), para. 40 (exhibit 5D202 admitted to assist in
understanding the Sabra Defence case); Sabra Defence second bar table decision (Abu Adass selection), para. 37
(exhibit 5D218 admitted to assist in understanding the Sabra Defence case); Decision on admission of photographs,
videos, maps and 3-D models, para. 10 (admitting 3-D models as exhibits P54, P55, P56 and P57); Procedural matters,
T. 3 October 2017, p. 54 (exhibits P1780, P1781 and P1782); Decision under Rule 155 (Witness PRH371) (exhibits
P1152 and P1153).
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wholly or partly of submissions under the guise of demonstrative evidence.499 However, both
Prosecution and Defence counsel used such evidence as a tool in presenting their evidence in court.
386.

Demonstrative evidence also assisted the Trial Chamber, as a finder of fact, in finding

context in the facts and strands of evidence. As evidence, it had to be relevant and have probative
value, which includes prima facie reliability.500 The Trial Chamber considered demonstrative
evidence with full appreciation for the advantages and limitations of such evidence.501 Any
inconsistencies between the demonstrative evidence and the underlying evidence were taken into
account, and if the demonstrative evidence materially differed from the underlying evidence in
some respect, the Trial Chamber has not relied on it in that respect. 502
387.

Some exhibits admitted for demonstrative purposes contained a mixture of demonstrative

evidence and what were in reality Party submissions. In some instances they were tantamount to
closing submissions. As some flexibility in a large and complex case was needed and the Parties
and Trial Chamber could readily distinguish between what was demonstrative and what was
argumentative, the Trial Chamber accepted some documents containing this blend. To the extent
these exhibits amounted to submissions, the Trial Chamber assessed them in this light, not
mistaking submissions for evidence. 503
388.

The Trial Chamber has extracted information from the Prosecution’s ‘electronic

presentation of evidence’ (EPE) in-court software, and from demonstrative evidence—for example
individual slides from slide presentations used by the Parties as visual aids in court—in this

499

Ayyash Defence final trial brief, paras 33-34; Merhi Defence final trial brief, para. 75.
Decision on admission of documents used with Witness PRH707, para. 19; Decision on admission of Sabra Defence
documents of 28 March 2018, para. 7; Reasons for admission of 22 Sabra Defence documents, paras 51, 70; Decision
on demonstrative evidence (Mr Donaldson), paras 1, 4, 10, 12, 14-16; Decision on Prosecution motion to add four
documents to its exhibit list, paras 9-10.
501
Decision on admission of photographs, videos, maps and 3-D models, para. 10.
502
Decision on demonstrative evidence (Mr Donaldson), para. 13.
503
Decision on admission of Sabra Defence documents of 28 March 2018, para. 40; Decision on admission of
documents used with a witness by the Oneissi Defence, para. 70; Reasons for admission of 22 Sabra Defence
documents, paras 52, 59, 72; Sabra Defence sixth bar table decision (Abu Adass fax), para. 40; Sabra Defence second
bar table decision (Abu Adass selection), para. 37; Procedural matters, T. 3 October 2017, p. 54; Decision denying
certification to appeal decision on Powerpoints. Similarly, mid-trial summaries, which are explanatory rather than
argumentative, assist in the understanding of evidence but do not constitute evidence. In-court summaries decision,
paras 15-16, 18-20, 24, 38; Decision on periodic in-court summaries. See also Decision allowing Sabra Defence
supplement, paras 9-11.
500
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judgment. This, too, is for demonstrative purposes only. Every time this is done it is explicitly
identified.

3.
389.

Agreed facts or ‘agreements as to evidence’

Under Rule 122 ‘Agreements as to evidence’, the Parties may agree that an alleged fact ‘is

not contested, and, accordingly, a Chamber may consider such alleged fact as being proved, unless
the Chamber is of the opinion that a more complete presentation of the alleged facts is required in
the interests of justice, in particular the interests of the victims’.
390.

During the trial, the Trial Chamber recorded a number of facts as being agreed between the

Parties,504 or between some of the Parties.505 Some facts were proposed by the Legal
Representatives of Victims, who are not a Party to the proceedings. Therefore, the essential point
was whether the Parties agreed to these facts.506 The Trial Chamber did not record any agreed facts
based on documents that it found to lack the requisite relevance and probative value for admission
into evidence.507
391.

The Trial Chamber has the discretion to consider agreed facts as being proven without

additional evidence, or to require additional evidence in the interests of justice.508 The Trial
Chamber exercised its discretion to consider the agreed facts as proven between the relevant
Parties. It did not rely on any agreed fact to the detriment of a Party that had not agreed to it. Unless
otherwise stated, the Trial Chamber accepted the agreements between the Parties. They are listed
in this judgment, together with the evidence, or in annex E.

504

Second decision on agreed facts (Merhi), disposition; First decision on agreed facts, para. 8, disposition.
Decision on agreed facts (participating victims) (Ayyash and Sabra), para. 10, disposition (between the Prosecution,
the Ayyash Defence and the Sabra Defence); Second decision on agreed facts in UNIIIC reports (Merhi), para. 8, table
B (between the Prosecution and the Merhi Defence); First decision on agreed facts in UNIIIC reports (Sabra), para. 5,
disposition, table A (between the Prosecution and the Sabra Defence) – see correction in Second decision on agreed
facts in UNIIIC reports (Merhi), table A.
506
Decision on agreed facts (participating victims) (Ayyash and Sabra), paras 7, 14.
507
Decision on agreed facts (participating victims) (Ayyash and Sabra), para. 11; Decision admitting documentary
evidence on the Legal Representatives of Victims’ application, paras 39-41.
508
Al Jadeed and Al Khayat Appeal Judgment, fn. 390. See also Decision admitting documentary evidence on the
Legal Representatives of Victims’ application, paras 38, 44, 78; Decision admitting into evidence statements of
participating victims, para. 17; Decision on the Legal Representatives’ application to call evidence, paras 78, 97, 102.
505
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4.
392.

Judicial notice

Rule 160 (A) provides that ‘The Trial Chamber shall not require proof of facts of common

knowledge but shall take judicial notice thereof.’ Once the Trial Chamber has taken judicial notice
of a fact of common knowledge, Rule 160 (A) implies that such facts cannot be challenged during
trial.509 The Trial Chamber took judicial notice of several facts of common knowledge. 510 Unless
otherwise stated in this judgment, the Trial Chamber treated these facts as unchallenged and listed
them where necessary in the judgment.

509

Decision on taking judicial notice, para. 9.
Decision on taking judicial notice, para. 28, disposition, table A; T. 19 November 2014, pp 45-47 (exhibit P310.1);
T. 17 November 2014, pp 21, 32-34, 56-57 (exhibits P304-P307). Exhibit P307 was admitted only to show the position
taken by the US towards Syria and to add context to the allegations made that Mr Hariri had aligned himself with the
US in 2003, which may provide some background evidence. Decision on admission of documents (movements and
events), para. 8, referring to T. 17 November 2014, p. 57.
510
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IV.

HISTORICAL AND POLITICAL BACKGROUND TO
THE ATTACK
A.

393.

Introduction

The Trial Chamber’s role as a first instance trial court is neither to write nor correct any

version of history that witnesses or parties may have urged upon it. Its role is confined to
adjudicating whether any of the four Accused are guilty beyond reasonable doubt of any of the
charges against them.511 The attack on Mr Hariri, however, did not occur in a political or historical
vacuum and the Trial Chamber cannot ignore the background to the attack as providing a possible
motive for it. It does this while noting that motive is not an element of any of the crimes charged
in the amended consolidated indictment.
394.

The assassination by car bombing of a prominent politician—who had recently resigned as

the prime minister and was preparing to contest the next parliamentary elections—was
undoubtedly a political act. The Trial Chamber should therefore consider whether political motives
may be attributed to any of the Accused, or the former accused and named co-conspirator,
Mr Mustafa Amine Badreddine. Another important consideration is that of context. Understanding
the political background to the attack is necessary to form an understanding of why Mr Hariri was
targeted in this manner, but only insofar as it relates to whether or not any of the Accused on trial
are guilty of any of the counts charged. Similarly, completeness requires placing the attack within
a wider historical setting.
395.

The Trial Chamber, however, is neither a fact-finding institution like the UNIIIC or the

UN Secretary-General’s Fact-Finding mission that preceded it, nor a truth and reconciliation
commission.512 Its statutory role is to determine, based solely on the evidence on the trial record,
whether the Accused have been proved guilty beyond reasonable doubt of any crime charged in
the amended consolidated indictment. It is not searching for the ‘truth’ in the manner of, say, a

For example, T. 5 June 2018, pp 27-28.
In a decision rejecting an application by the Sabra Defence asking the Trial Chamber to take judicial notice of the
entire contents of the eleven UNIIIC reports and that of the preceding Fact-Finding Mission (the FitzGerald Report)
to the UN Secretary-General, the Trial Chamber held that it was ‘holding a trial to determine whether Accused persons
are guilty as charged in the consolidated indictment; it is not reviewing fact-finding reports or conducting a general
inquiry’. Decision on taking judicial notice, para. 24.
511
512
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truth and reconciliation commission; and, moreover, its powers to order the production of
additional evidence are limited.513
396.

The Trial Chamber should also deal with the Prosecutor’s pleaded allegation connecting

the four Accused and Mr Badreddine with Hezbollah, which was then a political opponent of
Mr Hariri’s political party, the Future Movement. Paragraph 49 of the amended consolidated
indictment pleads that ‘All four Accused, as was Mustafa BADREDDINE, are supporters of
Hezbollah, which is a political and military organisation in Lebanon’.
397.

In examining this pleading, the Trial Chamber is confining itself to the evidence it received

during the trial. A number of the facts noted below were recorded as agreements as to evidence
between the Parties.
398.

During the trial and following the reported death of Mr Badreddine in May 2016, the Trial

Chamber ordered the Prosecution to file particulars in support of this allegation. 514 The Prosecution
filed a summary statement of the evidence supporting the pleading, stating the following:515

•

the Green mobile network was a Hezbollah operated network—using a Prosecution
interview with Mr Wissam Al-Hassan516 from June 2012517 and a press conference held
by Mr Hassan Nasrallah, Hezbollah’s Secretary-General, in August 2010;518

513

Rule 165 ‘Power of Chambers to Order Production of Additional Evidence’, provides ‘After hearing the Parties,
the Trial Chamber may, proprio motu or at the request of a Party, order either Party or a victim participating in the
proceedings to produce additional evidence. It may, after hearing the Parties, proprio motu summon witnesses and
order their attendance.’ The Trial Chamber does not view Rule 165 as permitting it to operate as a truth-finding
commission outside the boundaries of a system in which a Prosecutor presents a case against accused persons. Any
additional evidence that a Trial Chamber orders produced must have a connection with the cases presented by the
Parties.
514
Decision amending the consolidated indictment, paras 54-58.
515
F2735, Prosecution Summary Statement of Evidence in relation to paragraph 49 of the Amended Consolidated
Indictment, 23 September 2019. A public redacted version was filed on 31 October 2017. An update was filed in
F2948, Notice Concerning an Updated Prosecution Summary Statement of Evidence in relation to paragraph 49 of the
Amended Consolidated Indictment, 20 January 2017.
516
Mr Al-Hassan was a former Lebanese ISF officer who resigned from the ISF on 4 February 2005. At the time of
Mr Hariri’s death he was his head of security. In late July 2005, he returned to the ISF and in early 2006, he became
the head of the ISF’s Information Branch assigned to lead the investigation into Mr Hariri’s death. Decision on
admission of Mr Al-Hassan’s interview, paras 1-2.
517
Exhibit P2121 (Interview of Wissam Al-Hassan, 17 June 2012); exhibit P2122 (Interview of Wissam Al-Hassan,
16 June 2012).
518
Exhibit P2098 (Press conference on 9 August 2010).
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•

Mr Nasrallah made a speech in August 2011 referring to Mr Ayyash, Mr Badreddine,
Mr Oneissi and Mr Sabra as ‘four honourable resistance men’; 519

•

In a speech in November 2010, Mr Nasrallah stated, of the Special Tribunal, ‘Mistaken
is he who believes that we will allow the arrest or detention of any of our mujehedeen.
The hand that attempts to reach them will be cut off’;520

•

Many witnesses or potential witnesses had refused to attend an interview or follow-up
interview with Prosecution investigators, instead referring them to the Hezbollah Security
Committee;521

•

Photographs, articles and videos published after Mr Badreddine’s announced death in
May 2016 reveal that he was a Hezbollah member, involved in military operations for
over 30 years, and in a leadership position in the organisation; able to access resources,
human and logistical to operate his command; was promoted to a position of great
seniority in 2008 and his death was publicly commemorated in Lebanon, Syria and Iran;

•

Mr Ayyash was selected in December 2003 to escort a Hezbollah MP on the Hajj
pilgrimage and was described as a ‘brother’ in a letter from the Office of the Head of the
Loyalty to the Resistance Bloc;

•

On his death, Mr Merhi’s brother, Mr Youseff Habib Merhi, was proclaimed ‘a martyr’
by Hezbollah, and Mr Nasrallah attended the funeral, the procession of which was led by
Hezbollah senior politicians and representatives;

•

One witness described Mr Sabra as a Hezbollah supporter when he was younger,522
another that he was connected to Hezbollah523 and a third that he was a Hezbollah
supporter.524 His younger brother, Mr Moussa Hassan Sabra, was recognised as a

519
520
521
522
523
524

Exhibit P2095
Exhibit P2090
Exhibit P1136
Exhibit P1149
Exhibit P1150
Exhibit P2103

(Speech by Hassan Nasrallah on 17 August 2011).
(Speech by Hassan Nasrallah on 11 November 2010).
(Witness statement of Timothy Holford).
(Statement of Witness PRH106 dated 15 October 2010), para. 60.
(Interview of Witness PRH069, 19 October 2010), p. 33.
(Statement of Abbas Mohammed Alaaeddine), para. 29.
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Hezbollah ‘fighter’ at a commemorative ceremony for him, attended by Hezbollah
officials;

•

The younger brother and nephew of Mr Oneissi, Mr Ahmed Hassan Oneissi and Mr Ali
Ahmed Oneissi, were declared ‘martyrs’ by Hezbollah upon their deaths; and

•

Certain Hezbollah officials or public representatives were using particular telephone
numbers which were in contact with numbers attributed to Mr Merhi, Mr Ayyash or
Mr Badreddine.

399.

The Trial Chamber has found above that paragraph 49 is not a material fact underpinning

criminal responsibility. 525 Therefore, the Prosecution does not need to prove this factual allegation
beyond reasonable doubt; it is not one that is indispensable to a conviction.526 However, as the
Prosecution led evidence supporting its pleading, the Trial Chamber will examine it.
400.

Further, in submissions related to Hezbollah, the Prosecution’s final trial brief, under the

heading ‘The resources, training, extensive preparation, skill, and experience necessary to execute
the Attack is only consistent with the actions of the Accused being led by a sophisticated military
actor’, outlines three factors in support of this.
401.

These are, relevantly, first, the requirement for ‘sophisticated organisation, planning and

financial resources’, second, ‘access to approximately 2 ½ tonnes of military grade high
explosives’ and third, ‘a group of highly co-ordinated, organised, disciplined, trusted individuals
with the skill, training and experience to, amongst other things: conduct extensive, meticulous and
highly co-ordinated covert surveillance of the target’s security and convoy over weeks and months;
transport and store the explosives’.527
402.

The submission concludes by stating that the ‘existence of all of these features could only

be found in a sophisticated, experienced group supported by an unusually well-resourced
sponsor’.528 To this must be linked the submission that:

525
526
527
528

See para. 122.
Compare para. 205.
Prosecution final trial brief, para. 1094.
Prosecution final trial brief, para. 1095.
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BADREDDINE led the operation at the apex of the Green Network, the covert phone
network he used to communicate with AYYASH and MERHI in order to coordinate the
actions of separate teams carrying out the preparation and execution of the Attack. The
Green Network is acknowledged to be a Hezbollah network, reported to be used by its
security apparatus.529

403.

The Trial Chamber heard extensive evidence from the Prosecution and the Defence of

Mr Oneissi concerning the political and historical background to the attack. During the trial, the
Prosecution proposed leading evidence of the political background, including from a Lebanese
Druze politician, cabinet minister and Hariri ally, Mr Marwan Hamade, which was strongly
opposed by counsel for the then five Accused.
404.

•

The five themes of evidence relevant to this, as summarised by the Prosecution, were:
Mr Hariri’s deteriorating relationship with Syria, as a consequence of his goal to
strengthen the Lebanese autonomy;

•

Syria’s correspondingly increasing resolve to exert control beyond mere influence over
Lebanese internal affairs;

•

growing concerns voiced by the international community regarding external pressures
bearing upon the political affairs of Lebanon;

•

the evolution of an effective opposition movement in September 2004, and, thereafter
in Lebanon of which Mr Hariri was first a silent and then a more public participant;
and

•
405.

Mr Hariri’s status as an influential statesman in the Gulf region and beyond.530
The Defence, on the other hand, argued that the evidence was not relevant to any allegation

pleaded in the (then) consolidated indictment.531
406.

After hearing argument on the point, the Trial Chamber allowed the Prosecution to call

evidence of the prevailing political situation in Lebanon at the time, from Mr Hamade who had

529
530
531

Prosecution final trial brief, para. 6.
Prosecution submissions, T. 11 November 2014, pp 4-6, T. 13 November 2014, pp 35-36.
Defence submissions, T. 13 November 2014, pp 71-83, 88-92, 94-100, T. 14 November 2014, pp 3, 6-10, 14-36.
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himself been the subject of an unsuccessful assassination attempt on 1 October 2004. 532 The Trial
Chamber held that:
Evidence of the prevailing political situation in Lebanon in 2004 and early 2005 could
provide background and give context to much of other evidence adduced by the
Prosecution and even by Defence counsel. Mr Hamade, as a close political associate of
Mr. Hariri and a Lebanese cabinet minister who was intimately involved in many of the
events at the time, is ideally placed to provide some of this evidence. This includes the
content of meetings between Mr Hariri and Syrian officials; this could help to explain the
wider circumstances leading to Mr. Hariri’s assassination. The evidence in general could
also be used to explain a non-private motive for the commission of any offence that the
Trial Chamber could find proven.533

407.

The Trial Chamber ruled that some of Mr Hamade’s evidence would support some material

facts pleaded in the amended consolidated indictment—such as evidence of Mr Hariri’s
movements and meetings between October 2004 and his death, and hence any surveillance of him.
The remainder, namely, ‘that of the prevailing political situation in Lebanon, including Mr Hariri’s
deteriorating relationship with the Syrian authorities, provides background evidence that will make
some of the evidence more explicable. It may also provide context to the events leading to his
assassination.’534
408.

Consequently, the Trial Chamber heard evidence from Mr Hamade and other politicians

and officials about the events leading to Mr Hariri’s assassination. These included:

•

Mr Walid Jumblatt, a prominent Lebanese MP who was the leader of the Lebanese
Progressive Socialist Party; 535

Decision denying request to exclude evidence of Witness PRH038. See also Pre-Trial Judge decision on jurisdiction
over connected cases.
533
Decision denying request to exclude evidence of Witness PRH038, pp 10-11.
534
Decision denying request to exclude evidence of Witness PRH038, p. 13.
535
Walid Jumblatt, T. 4 May 2015, p. 6. Mr Jumblatt’s relationship with Mr Hariri began in the mid-1980s when he
came to Lebanon with Prince Bandar Bin Sultan as an envoy of the Saudi King Fahd. They had a ‘very firm and strong
relationship’ and in the years before Mr Hariri’s death, they generally met at least once a week on Sundays, until
Sunday 13 February 2005. Walid Jumblatt, T. 4 May 2015, p. 56. Mr Jumblatt testified from 4 to 7 May 2015.
532
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•

Mr Fouad Siniora, the Minister of Finance in the Hariri governments, and himself prime
minister from July 2005 to May 2008;536

•

Mr Jamil El-Sayyed, the director of the Lebanese Sûreté Général between 1998 and
25 April 2005, who was imprisoned and held without charge by the Lebanese authorities
between 30 August 2005 and 29 April 2009, when his release was ordered by the Special
Tribunal’s Pre-Trial Judge;537

•

Mr Marwan Hamade, a minister in Mr Hariri’s government;538

•

Mr Ghazi El-Youssef, an advisor to Mr Siniora and Mr Hariri; 539

•

Mr Ghattas El-Khoury, a Lebanese MP from 2000 to 2005;540

•

Mr Bassem El-Sabeh, a former journalist, and Lebanese MP between 1992 and 2009;541

•

Mr Ghaleb El-Chammaa, a businessperson, friend and associate of Mr Hariri’s;542

•

Mr Ali Hamade, a journalist;543

•

Mr Hani Hammoud, a media advisor to Mr Hariri and editor of the newspaper AlMustaqbal;544

•

Mr Faisal Salman, a journalist;545

536

Fouad Siniora, T. 23 March 2015, pp 5-6. Mr Siniora testified from 23 to 26 March 2015 and again from 27 to 28
May 2015.
537
Jamil El-Sayyed, T. 5 June 2018, pp 2-3. Mr El-Sayyed testified from 5 to 7 June 2018. See also Order regarding
the detention of four Generals.
538
Marwan Hamade, T. 17 November 2014, pp 22-24. Mr Hamade testified from 17 to 20 November and 8 to 11
December 2014.
539
Ghazi El-Youssef, T. 10 March 2015, pp 7, 9. Mr El-Youssef testified from 10 to 12 and on 20 March 2015.
540
Ghattas El-Khoury, T. 15 January 2015, p. 5. Mr El-Khoury testified on 15, 16, 20 and 21 January 2015.
541
Bassem El-Sabeh, T. 16 March 2015, pp 5-6, 12-13. Mr El-Sabeh testified from 16 to 19 March 2015.
542
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 4-6. Mr El-Chammaa testified from 10 to 12 February 2015
and on 3 March 2015.
543
Mr Ali Hamade is Mr Marwan Hamade’s younger brother, and was a journalist for An-Nahar newspaper who
covered Mr Hariri’s activities, Ali Hamade, T. 13 April 2015, pp 3-5. He testified on 13 and 14 April 2015.
544
Mr Hani Hammoud, T. 19 May 2015, p. 5. Mr Hammoud testified from 19 to 21 May 2015.
545
Mr Salman was a journalist at As-Safir between 1974 and 2006 (and its political editor in 2004), and became close
to Mr Hariri. Faisal Salman, T. 8 January 2015, pp 8, 14, 30. The visitor’s logbook for Quraitem Palace, exhibit P301,
records him visiting there 55 times between 27 August 2004 and 13 February 2005. He testified on 8 January 2015.
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•

Mr Salim Diab a businessman and MP;546

•

Mr Atef Majdalani, a Lebanese Future Movement MP elected in 2000;547 and

•

Mr Mustafa Nasser, an adviser to Mr Hariri.548

All except Mr El-Sayyed, who appeared as a witness for the Oneissi Defence, were called by the
Prosecution.
409.

The Sabra Defence, in a mid-trial thematic summary, submitted that Islamic extremists

were responsible for Mr Hariri’s death. No substantive evidence was presented to support this
theory, and it was not pursued at the end of the trial.549
410.

The evidence also included numerous extracts from the UNIC Beirut Press Review—a

daily UN news summary of Lebanese and regional news—and press releases issued by Mr Hariri’s
Al-Mustaqbal newspaper. These press releases were prepared by Mr Hariri’s press office at
Quraitem Palace and sent to Al-Mustaqbal for distribution to other media outlets.550
411.

The recitation of the evidence and facts below and its analysis is within the confines of the

Trial Chamber’s decision of 17 November 2014 setting out the parameters for receiving and using
this evidence. And, additionally within the bounds of assessing the evidence supporting the
pleading in paragraph 49 of the amended consolidated indictment concerning the Hezbollah
support of the four Accused and Mr Badreddine.

546

Mr Salim Diab is a businessman and politician and a close friend of the Hariri family, who was a Future Movement
MP between 1996 and 2000. Salim Diab, T. 22 January 2015, pp 4-7, 13. He testified on 22 and 23 January and 3
February 2015.
547
Mr Atef Majdalani is a neurologist who was elected to Parliament in 2000 on Mr Hariri’s Future Movement list.
Atef Majdalani, T. 28 April 2015, pp 5-7. Mr Majdalani testified from 28 April to 1 May 2015.
548
Mustafa Nasser was a journalist who became an adviser to Mr Hariri, serving in that function between 1992 and
his assassination. His principal role was to act as a liaison between Mr Hariri and Mr Nasrallah and his assistant,
Mr Hussein Khalil. Mustafa Nasser, T. 9 April 2015, pp 6-8. Mr Nasser testified on 9, 10 and 15 April 2015.
549
F3108, Annex A, Defence Thematic Summary of Information Relevant to the Chamber in Relation to the False
Claim of Responsibility, 28 April 2017. See also Decision on admission of documents (Abu Adass).
550
Maarouf El-Daouq, T. 12 November 2014, pp 78-84, T. 13 November 2014, pp 9, 14-15. From 1998 to 2004,
Mr El-Daouq worked for Mr Hariri as the Head of the Lebanese Press Office for the President of the Council of
Ministers. Maarouf El-Daouq, T. 12 November 2014, p. 78.
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B.
412.

Background, including the Lebanese Civil War

The Prosecution’s final trial brief states that ‘the Accused’s political affiliations, coupled

with the surrounding political context, assist in understanding the Accused’s common interests’,
and the fact ‘that those interests aligned with maintaining the status quo, which HARIRI
threatened, is relevant in understanding the timing and motivations behind the Accused’s
actions’.551 Further, the attack on Mr Hariri is ‘inextricably linked with the question of Syria’s
continuing hegemony over Lebanon established after the civil war’. 552
413.

The Trial Chamber received sufficient evidence to be satisfied of Syria’s domination—

political, military and economic—over Lebanon from at least the Lebanese civil war until the
withdrawal of Syrian soldiers from Lebanon in April 2005. Its gist, in essence, was uncontested.
414.

The evidence of Syrian influence in Lebanon, however, goes back much further, and the

Trial Chamber took judicial notice, under Rule 160, of the following statement in the first UNIIIC
report of October 2005:
The Syrian Arab Republic has long had a powerful influence in Lebanon. During the
Ottoman Empire, the area that became Lebanon was part of an overall administrative
territory governed from Damascus. When the countries were established in the aftermath
of the First World War, Lebanon was created from what many Arab nationalists considered
to be rightfully part of Syria. Indeed, since the countries became independent, they have
never had formal diplomatic relations.553

415.

The evidence also is sufficient to establish that the attack on Mr Hariri most likely had

some connection with the Syrian presence in Lebanon and tensions between the Syrian government
and opponents of its continuing presence. However, the Trial Chamber did not receive evidence
that could establish that the leadership of Hezbollah had any direct connection with Mr Hariri’s
assassination. Nor that the Accused had ‘non-private’ motives connected with Hezbollah’s
leadership.

551
552
553

Prosecution final trial brief, para. 26.
Prosecution final trial brief, para. 627.
Judicial notice facts, no. 6.
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416.

The Lebanese civil war lasted from 1975 to 1990, caused an estimated 120,000 deaths and

was largely fought by militias that ‘corresponded to Lebanon’s confessional communities’.554 At
various times and at the request of the Lebanese Government, Syria and at least ten other countries
deployed troops in Lebanon to end the fighting and to stabilise the situation.555
417.

President Hafez Al-Assad came to power in Syria in 1971 and was president until his death

in June 2000 when his son, Mr Bashar Al-Assad, succeeded him.556
418.

Syria first deployed troops in May 1976, and five months later its deployment was

transformed into an Arab Deterrent Force, sanctioned by the League of Arab States. The Trial
Chamber took judicial notice of the following:
Syrian troops were invited into Lebanon by Lebanese President Suleiman Franjieh in May
1976 in the early stages of the latter’s civil war. In the Taif Agreement, reached among
members of the Lebanese Parliament, that ended the civil war in 1989, inter alia, Lebanon
thanked the Syrian Arab Republic for its assistance in deploying its forces in Lebanon. A
provision of the agreement called for Lebanon and the Syrian Arab Republic to determine
jointly the future redeployment of those forces. A later agreement reached between the two
countries in May 1991 regarding cooperation restated that provision. Syrian forces
withdrew in May 2005 in compliance with Security Council resolution 1559 (2004).557

419.

Syrian troops constituted the majority of these troops, and in 2004 the Lebanese

Government informed the UN Secretary-General that at one point the Syrian forces in Lebanon
had totalled 40,000. The Syrian and Lebanese Governments also informed him that the Syrian
soldiers continued to be present in Lebanon ‘by mutual agreement’.558

554

Exhibit P451 (Report of the UN Secretary-General pursuant to Security Council resolution 1559 (2004)), para. 2.
Exhibit P451, para. 2 (‘Over the years at various times, France, Italy, the Libyan Arab Jamahiriya, Yemen, Saudi
Arabia, the Sudan, the Syrian Arab Republic, the United Arab Emirates, the United Kingdom of Great Britain and
Northern Ireland and the United States of America deployed forces in Lebanon at the request of its Government to
bring the fighting to an end and to stabilize the situation.’).
556
Marwan Hamade, T. 17 November 2014, pp 59-60, 67, T. 18 November 2014, pp 7-8, 56; Fouad Siniora, T. 24
March 2015, p. 68, T. 26 March 2015, p. 36; Jamil El-Sayyed, T. 5 June 2018, p. 56.
557
Judicial notice facts, no. 7.
558
Exhibit P451, paras 4, 13.
555
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420.

Israel carried out frequent military operations in Lebanon during the civil war, including

large-scale incursions, and, from June 1982, maintained an extended occupation of southern
Lebanon.559
421.

Hezbollah, a Shia political grouping with a military wing, was formed in the early 1980s,

during the war. Mr Hassan Nasrallah has been its Secretary-General since 1992. The UN SecretaryGeneral reported in September 2004 that it was then the ‘most significant remaining armed group’
in the country.560 The Lebanese government (Mr Hariri’s) was quoted in the report as referring to
it ‘as a “national resistance group” that has as its goal the defence of Lebanon from Israel and the
removal of Israeli forces from Lebanese soil, namely, the Shab’a farms’. 561
422.

On 22 October 1989, members of the Lebanese Parliament meeting in Taif, Saudi Arabia,

agreed to the Lebanese Document of National Accord (Charter of National Reconciliation), known
as the Taif Agreement or Taif Accord. Its aim was to end the civil war and provide the basis for a
reformed post-war Lebanese Government.562 Several countries, including prominently Saudi
Arabia, facilitated the agreement.563 Mr Hariri, acting as an emissary of the Saudi royal family,
played a crucial role in drafting the agreement and in negotiations between Saudi Arabia, Syria
and various Lebanese parties.564 Mr Hariri was apparently proud of this role and the Trial Chamber
received evidence that in an audio-recorded conversation with the Syrian Deputy Minister for
Foreign Affairs on 1 February 2005, he said that ‘I was the one behind the Taif Agreement, and it
is my baby.’565 The Lebanese Parliament ratified the agreement on 5 November 1989.566

559

Exhibit P451, paras 2, 5-7.
Exhibit P451, paras 18-19.
561
Exhibit P451, para. 19. The UN Secretary-General reported, ‘Lebanon maintains that the Shab’a farms are Lebanese
territory, not Syrian. However, in my report of 16 June 2000 (S/2000/590), I had confirmed that Israel had fulfilled as
of that date the requirements of Security Council resolutions 425 (1978) and 426 (1978) that it “withdraw forthwith
its forces from all Lebanese territory”. The Council endorsed this conclusion in the statement made on behalf of the
Council by its President (S/PRST/2000/21), on 18 June 2000.’
562
Judicial notice facts, no. 7; exhibit P304 (Taif Agreement).
563
Marwan Hamade, T. 17 November 2014, p. 20; Ghaled Ahmad El-Chammaa, T. 10 February 2015, p. 13, T. 12
February 2015, p. 31; Walid Jumblatt, T. 7 May 2015, pp 15-17, 19.
564
Marwan Hamade, T. 17 November 2014, pp 24-25, 62, T. 19 November 2014, pp 22-23; Faisal Salman, T. 8
January 2015, p. 20; Ghaled Ahmad El-Chammaa, T. 10 February 2015, pp 10-11, 14-15; Fouad Siniora, T. 23 March
2015, p. 13; Walid Jumblatt, T. 5 May 2015, p. 13.
565
Exhibit P409.1 (Transcript of audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February
2005), p. 8. See also Walid Jumblatt, T. 6 May 2015, pp 24-25, 32.
566
Exhibit P304, p. 1.
560
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423.

The agreement called for the liberation of Lebanon from Israeli occupation and the

disbanding of all militias,567 but envisioned Syria playing a role in Lebanon beyond the civil war.
It recognised the ‘special relationship’ between Lebanon and Syria, thanked Syria for its assistance
in deploying troops to Lebanon and called on Syrian troops to assist Lebanese forces ‘to reinstate
the sovereignty of the Lebanese state’ for up to two years. The Lebanese and Syrian governments
were then to jointly determine the redeployment of Syrian troops to the Bekaa area bordering Syria
and were to enter a separate agreement as to the ultimate duration of the Syrian presence. 568
424.

The agreement also set out a number of constitutional reforms, including abolishing

political sectarianism, mandating the ‘governorate’ as the electoral district and declaring the
president the head of state and the prime minister the head of the government. 569
425.

Under the principle of political sectarianism, parliamentary seats are allocated on a formula

based upon religious adherence. According to this, the president is a Christian, the prime minister
a Sunni Muslim and the parliamentary speaker a Shia Muslim. The Lebanese electoral system is
too complicated to summarise here, but its essence is six electoral divisions in which candidates
who are identified by their religious confession are elected according to the percentage of votes
won. In the 2000 elections at which Mr Hariri was last elected, Beirut, the most populous district
of Lebanon, had only three electoral districts. 570
426.

On 22 May 1991, Lebanon and Syria signed the Fraternity, Cooperation and Coordination

Treaty (Treaty of Brotherhood, Cooperation and Coordination). While reiterating the Taif
Agreement’s provisions regarding the redeployment of Syrian forces and the ultimate duration of
their presence in Lebanon, the treaty pronounced the ‘common destiny’ of Lebanon and Syria and
sanctioned Syria’s exertion of political influence in Lebanese affairs. 571
427.

Notwithstanding the Taif Agreement and the 1991 treaty, Syria maintained its military

presence in Lebanon, with the Lebanese Government’s consent, through to the attack on Mr Hariri;

567

This included Hezbollah.
Judicial notice facts, no. 7; exhibit P304, pp 8-10.
569
Exhibit P304, pp 1-7.
570
Exhibit P304, pp 1-7.
571
Judicial notice facts, nos 2, 7; exhibit P306 (Treaty of Brotherhood, Cooperation and Coordination between
Lebanon Republic and Syrian Arab Republic), p. 1.
568
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and Syrian influence in Lebanese affairs significantly increased.572 The Israeli withdrawal
envisioned by the Taif Agreement occurred only in May 2000.
428.

Mr El-Sayyed, at the relevant time the director-general of the Lebanese Sûreté Générale,

described the continuing role of Syria at this time as ‘managing political balances in Lebanon’. 573
429.

The Trial Chamber also received extensive evidence about the influence and role of the

Syrian intelligence apparatus in Lebanon in the years preceding Mr Hariri’s death, including in
controlling Lebanese political life, such as choosing presidents, prime ministers, cabinet ministers
and candidates for parliamentary elections, and in exercising control over how MPs voted in
Parliament. The evidence suggested that Syrian intelligence officers stationed in Lebanon were
directly responsible for this, and in particular, during the relevant periods, the successive chiefs of
Syrian military intelligence in Lebanon, Major-General Ghazi Kanaan and Brigadier-General
Rustom Ghazaleh.
430.

Until October 2002, Major-General Kanaan was the chief of Syrian military intelligence in

Lebanon, stationed at Anjar in the Bekaa valley near the Syrian border. He was succeeded in this
post by Brigadier-General Ghazaleh. Until then Mr Ghazaleh had been the chief of the Beirut
Section, reporting to Mr Kanaan.574
431.

The former Lebanese Prime Minister, Mr Fouad Siniora, described Mr Ghazaleh as ‘the

face’ of the Syrian security system, and said that Mr El-Sayyed was an important figure on the
Lebanese side.575 Mr Kanaan, according to Mr El-Sayyed, was a Syrian major-general who served
in Lebanon between 1983 and 2003, whose official position was the head of Syrian intelligence in
Lebanon.576 This accords with the information received from the Syrian government.
432.

Other evidence related to the personal and political relationship between the two is

interspersed chronologically below.

572

Judicial notice facts, no. 2; exhibit P451, para. 13.
Jamil El-Sayyed, T. 5 June 2018, p. 33.
574
A Syrian Government response, dated 25 April 2006, to a UNIIIC request for assistance specified that Mr Ghazaleh
was appointed Chief of Branch Headquarters on 16 October 2002, succeeding Mr Kanaan. Exhibit 5D128 (Response
of Syrian Government to UNIIIC request for assistance), p. 5.
575
Fouad Siniora, T. 25 March 2015, p. 31. Mr Siniora said that by February 2005, Mr Ghazaleh was the senior figure
at the head of military intelligence in Lebanon. Fouad Siniora, T. 25 March 2015, p. 55.
576
Jamil El-Sayyed, T. 6 June 2018, p. 5.
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C.

Mr Hariri’s initial term as prime minister—31 October 1992 to
4 December 1998—and following years

433.

Mr Hariri ‘served as prime minister of Lebanon in five governments from 31 October 1992

to 4 December 1998, and from 26 October 2000 until his resignation on 26 October 2004’. 577 He
‘was a prominent political figure in Lebanon’.578
434.

The evidence was uncontested that from the end of the civil war in 1990 until Syria

withdrew its military from Lebanon in April 2005, Syria had a dominant role in Lebanese political,
economic and military affairs. As noted above, this included direct influence over political
administrations including cabinet posts and the selection of the prime minister and president. It
also had a pervasive intelligence presence in Lebanon. According to Mr El-Sayyed, for example,
without Syrian approval ‘it would have been impossible for [Mr Hariri] to do what he wanted to
do in Lebanon’.579 This occurred over the duration of Mr Hariri’s five terms as prime minister of
Lebanon.

1.
435.

Mr Hariri’s business and media interests

The Trial Chamber received uncontested evidence that Mr Hariri, a Sunni Muslim, was a

successful businessperson with numerous political and business connections, most particularly in
Saudi Arabia. His business interests included construction and the media. He had a particular role
in the reconstruction of Lebanon after the civil war, and especially in Beirut. Witnesses testified
that he undertook to rebuild and develop war-torn Lebanon, particularly downtown Beirut, and to
implement reforms aimed at facilitating trade and investment. 580
436.

While in his first term as prime minister, Mr Hariri executed a plan to raze and rebuild

downtown Beirut—which was extensively damaged in the civil war—through a company,
Solidere, in which he was a shareholder.581 In 1994, the Lebanese Parliament ratified a proposal
by Mr Hariri and established the company. 582 According to Mr Siniora, the proposal was that ‘the
577

Agreed facts, no. (v).
Agreed facts, no. (vi).
579
Jamil El-Sayyed, T. 5 June 2018, p. 35.
580
Marwan Hamade, T. 17 November 2014, pp 71-72; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 18-19;
Ghazi El-Youssef, T. 10 March 2015, pp 8-9, 41; Fouad Siniora, T. 23 March 2015, pp 27-29, 37.
581
Salim Diab, T. 22 January 2015, p. 29; Witness PRH256, T. 22 October 2014, p. 83; Ghattas El-Khoury, T. 15
January 2015, p. 31.
582
Fouad Siniora, T. 24 March 2015, pp 63-66, T. 26 March 2015, p. 68.
578

Case No. STL-11-01/T/TC

129 of 2642

18 August 2020

R332115

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

rights owners in that area would become partners and shareholders in Solidere’—meaning the
property owners.583 The real estate was expropriated, and the rights owners were given shares in
the company—two-thirds of the company went to them, the rest to the investors.584 Mr Hariri
owned between five and ten per cent of the shares in the company while he also was prime
minister.585 On 12 September 2004, Mr Hariri received an award from UN-HABITAT in
Barcelona for his role in the ‘reconstruction of Lebanon’. 586
437.

This particular reconstruction project was controversial in causing the compulsory

relocation of many thousands of residents who lived there. According to Mr Mustafa Nasser—an
adviser to Mr Hariri charged with liaising with Hezbollah—some 200,000 to 300,000 people were
living in the Solidere area, many of whom were Hezbollah supporters who had been displaced by
the war in the south of Lebanon. Their relocation required coordination between Hezbollah and
Mr Hariri,587 including compensating the displaced. Hezbollah helped Mr Hariri in getting these
people out of the area so it could be developed. Negotiations about compensation lasted for many
years.588
438.

Prosecution witnesses and Mr El-Sayyed stated that it was understood that Syria gave

Mr Hariri its blessing to create Solidere.589 Mr El-Sayyed was highly critical of this, saying ‘And
with the support of the Syrians, there were also some negative things. For example, the creation
of Solidere. It’s a company that controlled the capital, Beirut. It’s the only capital in the world
that’s controlled by a private company. Hariri, for example, would not have been able to create
that company and to control Beirut as his own private property hadn’t it been for Abdel-Halim
Khaddam, who used to summon the Members of Parliament and the opponents and used to tell
them that they will never be Members of Parliament again unless they vote for that project … But

583

Fouad Siniora, T. 24 March 2015, pp 63-64.
Fouad Siniora, T. 26 March 2015, pp 64, 66-69. According to Mr Siniora, the shares had equal voting rights, but
the price of class A shares could be ten cents higher than that of the class B shares.
585
Namely, USD 120 million or 6.66 per cent of its capitalised value of USD 1.8 billion. Fouad Siniora, T. 26 March
2015, p. 69; Salim Diab, T. 22 January 2015, pp 30-31.
586
Exhibit P470 (Press release, 13 September 2004), p. 1. See also Ghattas El-Khoury, T. 15 January 2015, p. 31.
587
Mustafa Nasser, T. 10 April 2015, pp 79-80.
588
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 15.
589
Fouad Siniora, T. 24 March 2015, pp 66-67; Marwan Hamade, T. 9 December 2014, pp 56-57.
584
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there were also some bank accounts that were created in their names and stuff like that in order
to facilitate the project ofHariri.’590
439.

According to Prosecution and Defence evidence, at the time Syria was playing a balancing

act between supporting Mr Hariri and his project to rebuild Lebanon while also supporting the
Lebanese army, which did not share Mr Hariri’s economic vision.591 According to Mr El-Sayyed,
Solidere was one of many ‘personal requests’ that Mr Hariri submitted to Syria. 592
440.

Apart from his construction business interests, while he was the prime minister of Lebanon,

Mr Hariri simultaneously also had extensive media interests, which included ownership of Future
TV, Al-Mustaqbal and An-Nahar newspapers593 and a half-share in the ostensibly state-owned
TeleLiban.594

2.
441.

Syrian involvement in Lebanese political affairs

Mr Mustafa Nasser testified that in the mid-1990s TeleLiban—‘the State TV’ which was

half-owned by Mr Hariri and half state-owned but effectively controlled by Mr Hariri when he was
the prime minister—interviewed the Jordanian monarch King Hussein. 595 Mr Ghazaleh, who then
was the chief of Syrian intelligence in Beirut, contacted the head of the board of directors,
Mr Fouad Naim, and asked for the show to be stopped. Mr Naim informed Mr Hariri, who in turn
ordered him to cancel the broadcast. The video was then given to another station, later New TV,
which broadcast it. At the time, King Hussein and the Syrians were not on good terms. To
Mr Nasser, that was an example of how the Syrians had the final say in all political and media
affairs in Lebanon.596
442.

Another was given by Mr Bassem El-Sabeh, who was elected as an MP in 1992. In 1994,

Mr Hariri asked Mr El-Sabeh, a Shia who was close to him, to join his cabinet.597 However, this

590

Jamil El-Sayyed, T. 5 June 2018, pp 35-36, 77.
Jamil El-Sayyed, T. 5 June 2018, pp 27, 32; Bassem El-Sabeh, T. 16 March 2015, pp 17-18.
592
Jamil El-Sayyed, T. 5 June 2018, p. 77.
593
Maarouf El-Daouq, T. 12 November 2014, p. 79; Ghattas El-Khoury, T. 16 January 2015, p. 32; Hani Hammoud,
T. 19 May 2015, pp 10, 28; Bassem El-Sabeh, T. 16 March 2015, p. 36.
594
Mustafa Nasser, T. 9 April 2015, pp 14-15, 19-20.
595
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 11-12; Mustafa Nasser, T. 9 April
2015, pp 14-23.
596
Mustafa Nasser, T. 9 April 2015, pp 14-23. In 1994, Mr Hariri had appointed Mr Nasser to the board of the station.
Mr Naim told Mr Nasser about Mr Ghazaleh’s call.
597
Bassem El-Sabeh, T. 16 March 2015, p. 14.
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caused a political problem with the Speaker of the Parliament, Mr Nabih Berri, who was also Shia
and objected, which delayed the formation of the government. Mr Hariri then asked Mr Kanaan to
intervene. Mr Kanaan came to Mr El-Sabeh’s house to calm things down and to explain the
decision rejecting his nomination as a minister. He explained that he was surprised but
unfortunately, ‘that was the way adopted to form governments in Lebanon at the time’.598
443.

During Mr Hariri’s first term as prime minister, Mr Elias Hrawi was the Lebanese

president. Mr Hrawi’s mandate was set to expire in 1995, and the commander of the Lebanese
armed forces, General Emile Lahoud, was seen as the likely next president.599 This, however, was
not to Mr Hariri’s liking. That year, Mr Hariri and his allies persuaded Syria—then led by President
Hafez Al-Assad—to accede to a constitutional amendment to extend Mr Hrawi’s mandate. 600 This
was the first time that a presidential term had been extended.601 According to both Prosecution and
Defence witnesses, Mr Hariri saw Mr Hrawi as more flexible and someone who could possibly
stop Mr Lahoud, whose presidency would be considered to equate to Syrian control over
Lebanon.602
444.

In November 1996, Mr Hariri formed his third government, and, according to Mr Siniora,

for the first time, Syria imposed all but a handful of ministers on Mr Hariri. 603 Mr Ghazi Kanaan
and his representative in Beirut, Mr Rustom Ghazaleh, imposed the cabinet members on
Mr Hariri.604 Mr Hariri was upset and discussed the issue at length with President Al-Assad, but
ultimately accepted the Syrian-dominated government.605 As an example of Syrian interference in
those elections, Mr Atef Majdalani, a political supporter of Mr Hariri, contested the 1996 elections
on Mr Hariri’s list, but testified that he lost because the Syrians asked ‘one of our allies who was
also on my electoral list’ to take his name off and replace it with another candidate. 606
445.

At that time, Mr Hariri’s relations with President Hafez Al-Assad were described as being

up and down, but generally good, or at least acceptable. And according to Mr Nasser, who was

598
599
600
601
602
603
604
605
606

Bassem El-Sabeh, T. 16 March 2015, pp 14-16.
Jamil El-Sayyed, T. 5 June 2018, p. 27.
Ghattas El-Khoury, T. 16 January 2015, p. 25; Jamil El-Sayyed, T. 5 June 2018, pp 27, 31-32, 37.
Jamil El-Sayyed, T. 5 June 2018, p. 31.
Marwan Hamade, T. 17 November 2014, p. 64; Jamil El-Sayyed, T. 5 June 2018, pp 27, 34.
Fouad Siniora, T. 23 March 2015, pp 13-17, 19-20, 55.
Fouad Siniora, T. 23 March 2015, pp 13-17, 20.
Fouad Siniora, T. 23 March 2015, pp 16-21.
Atef Majdalani, T. 29 April 2015, pp 34-35.
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then working for Mr Hariri, he did not need any liaison between him and the Syrians and ‘just
went directly to them’.607 Mr Hariri, according to some, was considered as an unofficial foreign
minister of Syria, working to achieve rapprochement between Syria and Europe, and particularly
with France, with whom he had good relations.608
446.

President Hafez Al-Assad was in ill health between 1998 and 2000.609 Around this time,

his second son, Bashar, started to gain more influence and was given responsibility for what was
described as the ‘Lebanon file’.610 Mr Bashar Al-Assad, according to Mr Hamade, then tried to
exert more control in Lebanon.611
447.

Mr Hariri was concerned by Mr Bashar Al-Assad’s growing political role. One witness

described Mr Hariri’s reaction, who after meeting Mr Bashar Al-Assad in 1999 apparently said,
‘God help Syria. It will be governed by a child.’612 Mr Walid Jumblatt described meeting Mr
Bashar Al-Assad, along with Mr Ghazi Aridi.613 The meeting took place at a time when Mr AlAssad was demonstrating hostility towards Mr Hariri, because Mr Hariri did not obey Syria’s
orders.614
448.

Mr Hariri attempted to have Mr Hrawi’s mandate extended at its expiration in 1998, but,

according to Mr El-Sayyed, the Syrians were not responsive to this, due to a ‘popular uprising’ in
Lebanon in which the people did not want him to continue as president. And ‘because Syria wanted
to preserve a kind of balance in Lebanon, it wanted a new president that will support stability and
not to extend for a president that will de-stabilise the situation’.615

607

Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 13.
Atef Majdalani, T. 29 April 2015, pp 18, 22; Walid Jumblatt, T. 4 May 2015, p. 52.
609
Bassem El-Sabeh, T. 16 March 2015, pp 19, 22.
610
Marwan Hamade, T. 17 November 2014, p. 60.
611
Marwan Hamade, T. 17 November 2014, pp 63-64.
612
Bassem El-Sabeh, T. 16 March 2015, pp 19, 21. ‘I got the impression that the meeting went really badly.’ Mr Hariri
said ‘my impression is that things will not be comfortable in the future’.
613
Walid Jumblatt, T. 4 May 2015, pp 30-32. Mr Ghazi Aridi was the Culture Minister in Mr Hariri’s cabinet and a
member of Mr Jumblatt’s Democratic Gathering—he resigned on 7 September 2004 in protest at the extension of
President Lahoud’s mandate past its constitutionally set six years, Marwan Hamade, T. 20 November 2014, pp 2-9;
Walid Jumblatt, T. 4 May 2015, pp 87, 97-98; exhibit P303, ERNs D0004610-D0004613.
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Walid Jumblatt, T. 4 May 2015, pp 30-32, 39, T. 7 May 2015, p. 48.
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Jamil El-Sayyed, T. 5 June 2018, p. 37.
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449.

At the conclusion of President Hrawi’s extended mandate, Mr Lahoud was elected

president on 24 November 1998,616 by an overwhelming vote.617 Mr Hariri was described as
feeling compelled to vote for him, because of the mandate extension and because he thought that
they could cooperate.618 Mr Lahoud, according to Mr El-Sayyed, had Syrian support.619 Due to his
role in building the Lebanese army he had popular support as the people ‘aspired to the election of
Lahoud in the hope that he will turn Lebanon into a state as he managed with building the Lebanese
army’.620 Further, the Syrian authorities advised Mr Lahoud to have Mr Hariri as his prime
minister, as they were of the view that this ‘political wedding’ of a military leader and a business
leader would lead to more stability in Lebanon. 621
450.

Mr Jumblatt and the former Lebanese Prime Minister, Mr Fouad Siniora, testified of

receiving orders from Syria and of pressure from the Lebanese Syrian security apparatus to support
Mr Lahoud.622 Mr Jumblatt’s parliamentary bloc voted against Mr Lahoud, 623 which, according to
Mr Jumblatt, was the beginning of his break with Syria. 624
451.

Between 1992 and 1998, Mr Hariri, as prime minister, according to Mr Siniora, was subject

to external pressure and although he did not ‘have a free hand’ he was able to launch various largescale projects in a variety of sectors.625 Mr Hariri and Mr Lahoud had different approaches to
governing Lebanon and had a poor personal relationship,626 and Mr Hariri’s supporters testified
that Mr Lahoud opposed and blocked reforms that Mr Hariri supported. 627

616

Walid Jumblatt, T. 4 May 2015, p. 18; Jamil El-Sayyed, T. 5 June 2018, pp 31, 46.
Walid Jumblatt, T. 4 May 2015, pp 18, 22-23, 62.
618
Walid Jumblatt, T. 4 May 2015, pp 62-63.
619
Jamil El-Sayyed, T. 5 June 2018, p. 31.
620
Jamil El-Sayyed, T. 5 June 2018, p. 40. After Mr Lahoud’s election, Mr El-Sayyed was promoted from his position
as an assistant director of the Lebanese armed forces intelligence that he had held since 1992 to director-general of
general security. Its role was ‘to collect and gather political, economic and social information for the benefit of the
Lebanese state for the benefit of the Lebanese government’. Jamil El-Sayyed, T. 5 June 2018, p. 41.
621
Jamil El-Sayyed, T. 5 June 2018, pp 46-47.
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Walid Jumblatt, T. 4 May 2015, p. 23; Fouad Siniora, T. 26 March 2015, p. 22.
623
Walid Jumblatt, T. 4 May 2015, pp 18, 20, 23, 25, 62.
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Walid Jumblatt, T. 4 May 2015, p. 27.
625
Fouad Siniora, T. 23 March 2015, pp 39-40, referring to ‘huge building projects in various sectors, electricity,
telecommunications, roads, hospitals, schools, the university’.
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Fouad Siniora, T. 26 March 2015, pp 21-22; Bassem El-Sabeh, T. 16 March 2015, pp 33-36.
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Fouad Siniora, T. 23 March 2015, pp 29-31, 33-36; Atef Majdalani, T. 28 April 2015, p. 10; Walid Jumblatt, T. 4
May 2015, p. 54.
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452.

According to several witnesses, between 1996 and 1998, Mr Hariri and his political team

were subject to a smear campaign, conducted by the Lebanese/Syrian security and intelligence
apparatus.628 A number of politicians—including Mr El-Sabeh, Mr Siniora and Mr Demerjian—
were subpoenaed by the Lebanese courts on falsified charges. 629 Others, such as Mr Nicolas Saba,
the former governor of Beirut, were also arrested. 630 Mr El-Sabeh described it as the worst smear
campaign in the history of Lebanon.631 The lawsuits made Mr Hariri feel ‘threatened’, 632 and were
an attempt to ‘target’ Mr Hariri.633 According to Mr Majdalani and Mr Siniora, the vexatious
prosecutions were intended to be obstacles in the way of Mr Hariri’s socio-economic policies.634
453.

Mr Hariri left the government on 4 December 1998—ten days after Mr Lahoud assumed

the presidency—following a dispute with Mr Lahoud and his Syrian backers regarding the
constitutional process by which the prime minister was to be selected. Mr Selim El-Hoss was then
appointed as the prime minister, holding office until October 2000. 635

3.
454.

Mr Hariri’s relationship with Hezbollah

The Trial Chamber received evidence that Mr Hariri maintained a generally positive

working relationship with Hezbollah during his initial term as prime minister. Hezbollah had MPs
in the Lebanese Parliament, and, Mr Hariri as prime minister—according to Prosecution and
Defence witnesses—considered Hezbollah a legitimate Lebanese political party and worked with
its members and its leadership.636 As he had to, Mr Hariri maintained a dialogue with Hezbollah
throughout his time in office.637
455.

The Trial Chamber heard evidence that Mr Hariri and Mr Nasrallah began meeting in 1992.

According to Mr Mustafa Nasser—who coordinated the meetings between Mr Hariri and
628

Marwan Hamade, T. 17 November 2014, p. 73; Bassem El-Sabeh, T. 17 March 2015, pp 73-74; Fouad Siniora, T.
24 March 2015, p. 57; Atef Majdalani, T. 30 April 2015, pp 3-5, 55.
629
Bassem El-Sabeh, T. 17 March 2015, p. 73; Fouad Siniora, T. 25 March 2015, p. 15; Atef Majdalani, T. 29 April
2015, pp 39-40.
630
Bassem El-Sabeh, T. 17 March 2015, p. 73; Atef Majdalani, T. 29 April 2015, p. 39.
631
Bassem El-Sabeh, T. 17 March 2015, p. 73.
632
Marwan Hamade, T. 17 November 2014, pp 73-74.
633
Atef Majdalani, T. 30 April 2015, p. 54.
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Atef Majdalani, T. 30 April 2015, p. 4; Fouad Siniora, T. 25 March 2015, p. 22.
635
Agreed facts, no. (v); Marwan Hamade, T. 17 November 2014, pp 64-65, 93; Jamil El-Sayyed, T. 5 June 2018, pp
48-53; Fouad Siniora, T. 23 March 2015, p. 34.
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Mustafa Nasser, T. 10 April 2015, pp 5-7; Atef Majdalani, T. 1 May 2015, p. 11; Jamil El-Sayyed, T. 5 June 2018,
pp 99-102.
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Mustafa Nasser, T. 9 April 2015, p. 11, T. 10 April 2015, pp 13-16, 68-69; Jamil El-Sayyed, T. 5 June 2018, p. 94.
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Mr Nasrallah638—the two men first met just before Mr Hariri took office in 1992, and thereafter
met frequently from October 1992 onwards.639 Mr Siniora thought that the two men met ‘more
than once’ between 1992 and 1998, and then again after 2000. 640
456.

According to Mr Hani Hammoud, a media advisor to Mr Hariri, however, Mr Hariri’s first

major ‘phase of dialogue’ with Hezbollah and Mr Nasrallah was after the Israeli withdrawal from
Lebanon in 2000.641 According to Mr Hammoud, following the Israeli withdrawal in 2000,
Mr Hariri intended to convince Hezbollah that the purpose of the military resistance had
disappeared.642 The ‘goal’ at this time was to integrate Hezbollah’s weapons into the Lebanese
state.643 Mr Hammoud ‘sensed’ that after the first meeting with Mr Nasrallah, Mr Hariri was
comfortable and at ease.644
457.

Mr El-Sayyed and Mr Siniora testified that Hezbollah did not participate in the government

at that time or support Mr Hariri’s candidacy or back him with votes of confidence in Parliament.645
458.

On 11 September 1993,646 Hezbollah held demonstrations under the Airport Bridge in the

southern suburbs of Beirut, in relation to the Oslo negotiations on Israel and Palestine. 647 Mr Hariri
decided to prohibit the demonstration. There was confusion at one of the army checkpoints, and
an officer gave orders for his soldiers to fire.648 Ten to 13 people died,649 and another 70 people
were injured.650

638

Atef Majdalani, T. 1 May 2015, p. 18; Jamil El-Sayyed, T. 5 June 2018, p. 94. Mr El-Chammaa stated that the
meetings were arranged/facilitated by a number of people, including Mr Mustafa Nasser and Mr Wissam Al-Hassan.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 76.
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Mustafa Nasser, T. 9 April 2015, p. 11, T. 10 April 2015, pp 13-14, 68-69; Hani Hammoud, T. 20 May 2015, pp
15-16. Witness PRH045, a journalist, who advised Mr Hariri and was ‘close’ to him, stated that there was no ‘direct’
relationship until the beginning of 2002. Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 26.
640
Fouad Siniora, T. 24 March 2015, p. 86.
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Hani Hammoud, T. 20 May 2015, p. 14.
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Hani Hammoud, T. 20 May 2015, pp 15-16.
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Hani Hammoud, T. 20 May 2015, p. 20.
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Hani Hammoud, T. 20 May 2015, pp 20-21.
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Fouad Siniora, T. 27 May 2015, pp 69-70; Jamil El-Sayyed, T. 5 June 2018, pp 91-92.
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Jamil El-Sayyed, T. 6 June 2018, pp 52-53, 55. Mr Nasser stated that this event took place in about 1995 or 1996.
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 17-18.
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Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 17-18; Jamil El-Sayyed, T. 6 June
2018, p. 53.
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Jamil El-Sayyed, T. 6 June 2018, p. 53.
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para. 17.
650
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459.

According to Mr El-Sayyed, the event caused problems for relations between Mr Hariri

and Hezbollah, but was resolved at the time.651 Mr El-Sayyed said that the Lebanese government
considered the dead people as martyrs for the purposes of compensation, and treated the
wounded—this was the end of the incident.652 Mr Nasser stated that Mr Hariri and Hezbollah
negotiated for one year regarding compensation to resolve the ‘problem’ of the shooting. 653
460.

According to Witness PRH045, Mr Hariri received a warning from Hezbollah in or around

March 2002. Mr Kanaan had promised Mr Hariri that there would not be any Hezbollah operations
in south Lebanon, as Syria would cooperate to reduce tensions and pave the way for economic
projects there. However, the President of Hezbollah’s Political Committee, Mr Ibrahim Amin AlSayyed654 communicated to Mr Hariri that there would be a Hezbollah operation the following
week, and there was. This convinced Mr Hariri not to consult further with Mr Kanaan. 655
461.

Another issue was Solidere.656 As noted above, many people were living in that area in

Beirut, including displaced Hezbollah supporters from south Lebanon. Negotiation was required
between Hezbollah and the government and Mr Hariri in which Hezbollah convinced them to leave
their houses, and compensation was negotiated.657
462.

Relations between Mr Nasrallah and Mr Hariri were strengthened by Mr Hariri’s

sympathetic response to the death of Mr Nasrallah’s young son, Mr Hadi Hassan Nasrallah, in
combat with Israel in September 1997.658 In Mr Siniora’s view, the loss brought the two men closer
together, because Mr Hariri had also lost one of his sons in a car accident.659 Mr Hariri told
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Jamil El-Sayyed, T. 6 June 2018, p. 52.
Jamil El-Sayyed, T. 6 June 2018, p. 54.
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Another transliteration of his name is Mr Ibrahim Amin El-Sayyed. For example, Hani Hammoud, T. 20 May 2015,
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PRH045, 19 September 2011), para. 9.
656
And also ‘Elissar’, which was the development of the area between Beirut and the airport. Mustafa Nasser, T. 9
April 2015, pp 13, 27.
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Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 15; Mustafa Nasser, T. 9 April 2015,
pp 12-13, T. 10 April 2015, pp 26, 80.
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Mustafa Nasser, T. 10 April 2015, pp 90-91.
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Fouad Siniora, T. 27 May 2015, pp 72-73.
652

Case No. STL-11-01/T/TC

137 of 2642

18 August 2020

R332123

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Nasrallah that he ‘surpassed’ Mr Hariri himself, because Mr Nasrallah had sent his son to be a
martyr.660
463.

When an exchange of prisoners between Israel and Hezbollah began in January 2004,

Mr Hariri insisted that Mr Nasrallah’s son’s remains be returned. 661 This gesture ‘deeply affected’
Mr Nasrallah.662

Exhibit 2D138—photograph at Beirut Airport, January 2004, showing Mr Hariri, Mr Nasrallah,
Sheik Abdul-Karim Obeid and Mr Mustafa Dirani
464.

Other evidence related to the personal and political relationship between the two is

interspersed chronologically below.

660

Mustafa Nasser, T. 10 April 2015, p. 90.
Mustafa Nasser, T. 10 April 2015, p. 91; Fouad Siniora, T. 27 May 2015, pp 71-72. Mr Nasser stated that Mr Hariri
insisted that the remains were the ‘first’ to be returned, while Mr Siniora stated that they were ‘among’ the bodies
returned. See also exhibit 2D138 (Photograph taken at Beirut airport, January 2004), ERN 1DT2-0581. Mr Hariri is
next to Mr Nasrallah in the photograph. Fouad Siniora, T. 27 May 2015, pp 71, 75.
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Mustafa Nasser, T. 10 April 2015, pp 90-91.
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4.
465.

Israeli withdrawal from Lebanon in 2000

In the summer of 2000 Israel withdrew its forces from southern Lebanon and, according to

the UN Secretary-General’s report, the Lebanese military ‘had started to re-establish its authority
in the area and was considering deploying its armed forces in southern Lebanon’.663 A dispute over
the occupation by Israel of the Shebaa farms, a small, disputed area on the Lebanese-Syrian border
continued.664
466.

However, Lebanese forces did not deploy to southern Lebanon—as envisaged in the Taif

Accord—and Hezbollah continued to control southern Lebanon based on the justification that
Israel had not withdrawn from the Shebaa farms.665 Mr Hariri, however, believed that Lebanese
territory should be controlled by the Lebanese army. 666
467.

An opposition group called the ‘Qornet-Chehwan Gathering’ was established in the

Christian area of Beirut following the Israeli withdrawal. 667 It was named after a Maronite town in
the Mount Lebanon district668 and was made up of Christian leaders from different parties, who
opposed the continued Syrian control over Lebanon.669

5.
468.

2000 Election

In December 1998, Mr Hariri left office after President Lahoud took power; he turned his

attention to the next elections due in 2000.670 Before that election, the Lebanese Government had
adopted a new electoral law. Several witnesses testified that it was known as the ‘Ghazi Kanaan

663

Exhibit P451 (Report of the UN Secretary-General pursuant to Security Council resolution 1559 (2004)), para. 9,
referring to notifications from Lebanon and Israel received in mid-2000. Marwan Hamade, T. 17 November 2014, pp
45-46, 74-75.
664
Marwan Hamade, T. 17 November 2014, p. 47, T. 19 November 2014, p. 63, T. 9 December 2014, pp 44-45, 52;
Walid Jumblatt, T. 4 May 2015, pp 33-34.
665
Marwan Hamade, T. 17 November 2014, pp 46, 74-75, T. 8 December 2014, p. 74, T. 9 December 2014, pp 4546; Atef Majdalani, T. 28 April 2015, pp 16-18, 23-26, T. 1 May 2015, p. 22; Walid Jumblatt, T. 4 May 2015, pp 3334.
666
Atef Majdalani, T. 28 April 2015, pp 16-18.
667
Jamil El-Sayyed, T. 7 June 2018, p. 3.
668
Faisal Salman, T. 8 January 2015, p. 41.
669
Marwan Hamade, T. 20 November 2014, pp 22-23; Ghazi El-Youssef, T. 10 March 2015, p. 62; Jamil El-Sayyed,
T. 7 June 2018, pp 3-4.
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Jamil El-Sayyed, T. 5 June 2018, pp 54, 59, 61-62.
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law’ because Mr Kanaan, who was then the Syrian military intelligence chief in Lebanon, was
allegedly behind it.671
469.

When Mr El-Sayyed was the director-general of the Sûreté Générale, President Lahoud

had entrusted him ‘to be in dialogue with all the parties to draft a law that would be accepted as
much as possible by all parties’. He stated that the law had nothing to do with Mr Kanaan who
viewed it as an internal Lebanese matter and said that it only got that name later.672 There appears,
however, common ground between the Parties that whatever the law was called when it was
introduced, in time it became associated with Mr Kanaan, and thus Syrian influence over the
Lebanese political process. Mr El-Sayyed himself stated that ‘Ghazi Kanaan did not intervene in
shaping the elections law, but he intervened in shaping the electoral alliances between political
parties …Ghazi Kanaan may ask one or that bloc to forge this or that alliance’. 673
470.

The new law divided Beirut into three districts.674 Prosecution witnesses stated that it was

widely understood as a gerrymandering attempt to dilute Mr Hariri’s base, 675 by concentrating his
supporters into a minimum number of electoral districts. Mr El-Sayyed said that it was the result
of a compromise between Mr Hariri, wanting large districts, and the Christians, wanting small
districts, and establishing a balance between these two competing interests. 676
471.

In the 2000 election, Mr Hariri stood as a candidate for election in Beirut. According to his

supporters this was due to Syrian pressure, as he was not allowed to form electoral lists in other
regions.677 Mr Hariri won and his lists took all three Beirut districts in a landslide, gaining 18 of
19 candidates, with Hezbollah getting the remaining post. 678
472.

A cause of great tension in the Hariri bloc in the run-up to the 2000 election was the role

that Syria had in ‘selecting’ candidates for the election. This was viewed as interference in the
671

Salim Diab, T. 22 January 2015, pp 16-18; Ghazi El-Youssef, T. 10 March 2015, pp 17-18, 24, 26-27; Jamil ElSayyed, T. 5 June 2018, pp 71, 75.
672
Jamil El-Sayyed, T. 5 June 2018, pp 65-67, 71, 77.
673
Jamil El-Sayyed, T. 5 June 2018, p. 75.
674
Ghattas El-Khoury, T. 16 January 2015, p. 67; Ghazi El-Youssef, T. 10 March 2015, p. 28.
675
Ghazi El-Youssef, T. 10 March 2015, pp 17, 24, 28; Atef Majdalani, T. 28 April 2015, p. 8; Fouad Siniora, T. 26
March 2015, pp 11, 15.
676
Jamil El-Sayyed, T. 5 June 2018, pp 65-67, 76-78.
677
Ghattas El-Khoury, T. 16 January 2015, pp 68-69; Salim Diab, T. 22 January 2015, pp 18-20; Ghazi El-Youssef,
T. 10 March 2015, p. 74.
678
Marwan Hamade, T. 17 November 2014, p. 64, T. 20 November 2014, p. 13; Ghazi El-Youssef, T. 10 March 2015,
pp 17, 24-25, 32, 74; Bassem El-Sabeh, T. 17 March 2015, p. 75.
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Lebanese democratic process. The Trial Chamber heard evidence of the role of what were termed
‘Syrian deposits’ in the Lebanese Parliament before the withdrawal of the Syrian military forces
in mid-2005. Prosecution witnesses described these as candidates that the Syrian Government
imposed on Mr Hariri by insisting that he include them in his electoral list. They were seen as loyal
to Syria rather than to Mr Hariri’s Future Movement. 679
473.

According to Mr Hamade, Mr Hariri’s 2000 bloc contained three candidates who were

imposed on him by the Syrians. They were called the ‘Syrian submarines’. This was well-known,
and Mr Hariri had said that Mr Kanaan had asked him to take them.680 Mr Hariri’s view was that
taking these three was not a very dear price to pay in exchange for having no disturbances in the
elections in Beirut, although he was not happy about accepting them. He accepted them to settle
things in the best interests of Lebanon.681 According to both Mr Hamade and Mr Siniora, Mr Hariri
was upset but accepted it as the cost of peace.682
474.

Mr Hariri indirectly used these MPs to convey messages to Syria. According to Mr Atef

Majdalani, the three ‘deposits’ in Mr Hariri’s bloc were Dr Nasser Kandil, Mr Adnan Arakji and
Dr Bassem Yamout. Whenever Mr Hariri wanted to send a message to Syria, he waited for one to
come to a bloc meeting and then voiced his opinion, thus sending the message indirectly.683
Sometimes he would be asked about something related to or of interest to Syria, and he would say
they would talk about it when ‘Nasser or Bassem or X’ comes. It was clear he was waiting for
them because they would convey his opinion to the Syrians. 684
475.

At times, when Mr Hariri had left a meeting and arrived at his office, he would receive a

call from a Syrian official asking why he had said whatever he said. 685 Sometimes after a meeting,

679

Ghattas El-Khoury, T. 16 January 2015, pp 68-69; Ghazi El-Youssef, T. 10 March 2015, pp 17, 19-21, 24, 28-29,
31-32, T. 11 March 2015, pp 51, 54-55; Bassem El-Sabeh, T. 18 March 2015, pp 90-91.
680
Marwan Hamade, T. 20 November 2014, p. 12.
681
Marwan Hamade, T. 20 November 2014, pp 12-14; Faisal Salman, T. 8 January 2015, p. 44. Mr Faisal Salman
testified that they ‘were dubbed in Beirut the dregs or the deposits, i.e., the not backers of President Hariri entirely but
they are protected by the Syrian regime or by political – Syrian political figures’.
682
Marwan Hamade, T. 20 November 2014, pp 13-14; Fouad Siniora, T. 23 March 2015, p. 24.
683
Atef Majdalani, T. 28 April 2015, pp 46, 48-49. Mr Hariri did not tell the witness explicitly that this was his
strategy—however, Mr Majdalani was present in the bloc meetings and knew how Mr Hariri ‘functioned and how he
thought’. Atef Majdalani, T. 28 April 2015, p. 49. According to Mr El-Youssef, there were four Syrian deposits
imposed on Mr Hariri in Beirut in the 2000 elections, namely Mr Kandil, Dr Yamout, Mr Arakji and Mr Bechara
Merhej. Ghazi El-Youssef, T. 11 March 2015, pp 51, 54.
684
Atef Majdalani, T. 28 April 2015, p. 49.
685
Atef Majdalani, T. 28 April 2015, p. 49.
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he would take Mr Kandil aside to talk, meaning that he wanted to convey a message to Syria.686
Mr El-Sabeh, an MP and friend of Mr Hariri’s, went as far as to state that it was well-known that
Mr Kandil was a deputy of the Mukhabarat, the Syrian intelligence service, and that he had played
a role in the campaign against Mr Hariri. 687
476.

Mr El-Sayyed, on the other hand, testified that the term ‘Syrian deposits’ was not used

before the attack on Mr Hariri, and moreover ‘everyone’ put requests to Syria, as this was
normal.688 Conversely, in return, the Syrians made requests the other way, including to Mr Hariri.
This was merely political reciprocity. He suggested that between ten and 15 of the 128 MPs were
‘deposits’.689 Mr Hariri accepted them but was not forced to.690 Mr Salim Diab—who had been
appointed as Mr Hariri’s campaign manager for the 2005 elections—testified that Mr Hariri
himself used the terms ‘Syrian gifts’ and ‘deposits’ for the Syrian imposed candidates. 691
477.

Mr Faisal Salman, a political commentator, who with other journalists met Mr Hariri in the

café Place de l’Étoile, just before his death on 14 February 2005, testified that Mr Hariri told them
that ‘he would run for elections without anyone imposing partners or deposits on him …but also
that Lebanon cannot be governed against Syria’.692 This was the first time Mr Salman had ever
heard Mr Hariri say that he would have no deposits in his candidates.693 Mr Hariri said that the
electoral law under discussion in Parliament was being developed to politically weaken him and
his allies—certain Christian political figures, especially Mr Jumblatt. He said that regardless of the
electoral law, he and his allies would win the elections.694
478.

During the parliamentary session on 14 February 2005, Mr Hariri sat with Mr El-Sabeh at

the back.695 Mr Hariri told him that ‘these people’ were launching a broad-based campaign against

686

Atef Majdalani, T. 28 April 2015, p. 50.
Bassem El-Sabeh, T. 18 March 2015, pp 90-91.
688
Jamil El-Sayyed, T. 5 June 2018, p. 77.
689
Jamil El-Sayyed, T. 5 June 2018, p. 78.
690
Jamil El-Sayyed, T. 5 June 2018, pp 77-78.
691
Salim Diab, T. 22 January 2015, p. 37. After his meeting with President Al-Assad in August 2004, Mr Hariri told
Mr Diab that ‘The gifts that were given to me I will send back’, referring to these people but without naming them,
Salim Diab, T. 22 January 2015, pp 38-39.
692
Faisal Salman, T. 8 January 2015, p. 45.
693
Faisal Salman, T. 8 January 2015, pp 45, 54. Mr Salman knew that this ‘was going to cause a problem with the
Syrian regime’. And also in particular with President Emile Lahoud.
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Faisal Salman, T. 8 January 2015, pp 37-38.
695
Bassem El-Sabeh, T. 17 March 2015, pp 45-46.
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‘us’ and thought that ‘we’ were afraid, and suggested that he and Mr El-Sabeh smile widely for
the cameras.696 According to Mr Majdalani, Mr Hariri spoke during the session about the draft
electoral law, mentioned the issues that he had reservations about and then left.697

D.

Mr Hariri’s final term as prime minister—26 October 2000 to
2004

479.

Mr Hariri was re-appointed prime minister on 26 October 2000.698 Both Mr Jumblatt and

Mr El-Sayyed stated that he was able to form his own government largely free from Syrian
pressure.699 Consequently, he appointed some ministers, including Mr Siniora, who had been
evicted from his previous government.700 He appointed three representatives of the Democratic
Gathering,701 which had 18 seats in Parliament, 702 and was Mr Jumblatt’s Druze group.703
Mr Hariri’s re-appointment was perceived as a blow to Mr Lahoud.704 The relationship between
Mr Hariri and Mr Lahoud remained tense,705 although they seemed more cooperative and
understanding of each other.706
480.

The Trial Chamber heard evidence that from 2000, following the Israeli withdrawal and

Mr Bashar Al-Assad’s ascension to power in Syria, there was a perceived increase in the level of
Syrian control over Lebanese affairs.707 For example, in July 2001, after Mr Hariri had managed
to pass a law allowing some extra civil liberties—additional rights in arrest procedures, which had
not previously been part of the Lebanese legal system—it was immediately rescinded following
threats from the Syrians.708
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706
Jamil El-Sayyed, T. 5 June 2018, pp 82-84.
707
Marwan Hamade, T. 17 November 2014, p. 67, T. 18 November 2014, p. 8; Ghazi El-Youssef, T. 10 March 2015,
pp 17-18; Fouad Siniora, T. 23 March 2015, pp 25-27.
708
Ghazi El-Youssef, T. 10 March 2015, pp 36-39.
697

Case No. STL-11-01/T/TC

143 of 2642

18 August 2020

R332129

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

481.

Mr Siniora testified that Mr Hariri’s relationship with President Bashar Al-Assad did not

feature the same level of communication or trust as the relationship with his father President Hafez
Al-Assad.709 Their meetings were uncomfortable. 710 Before, Mr Hariri made frequent cross-border
visits to Syria and would meet Mr Ghazi Kanaan—the head of the Syrian intelligence in Lebanon
between 1983 and 2002.711
482.

After 2000, Mr Hariri appointed Mr Wissam Al-Hassan as his liaison officer with Mr El-

Sayyed.712 According to Mr El-Sayyed, he—Mr El-Sayyed—was always the third person present
at meetings between Presidents Lahoud and Bashar Al-Assad.713 He received information from
President Lahoud and Mr Hariri—through Mr Al-Hassan—regarding matters discussed in
Syria.714
483.

According to Mr Jumblatt, Syria viewed Mr Hariri as a source of concern because he was

prominent internationally and wanted to build a prosperous and independent Lebanon. 715 A Syrian
General, Mohammed Nasif, would sometimes jokingly or indirectly ask who Mr Hariri thought he
was. Mr Jumblatt perceived such remarks, coming from a high-ranking Syrian official as a threat
and an insult.716 Mr Siniora thought that the Lebanese and Syrian security systems and regimes
were displeased because Mr Hariri represented an open and democratic Lebanon and Mr Hariri’s
achievements were of concern to Syria.717
484.

The Trial Chamber also received evidence that in May or June 2002, Mr Nasrallah and

Mr Hariri were on poor terms. Mr Hariri was planning to build a bridge in the Ouzawi area in
Beirut to allow the construction of a highway between Beirut and southern Lebanon. After
attempting to impose conditions on the plan, Hezbollah communicated to Mr Hariri that if he

709

Fouad Siniora, T. 23 March 2015, p. 52.
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 23-24, 26-27.
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2002. Exhibit 5D128 (Response of Syrian Government to UNIIIC request for assistance), p. 5.
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attended the opening ceremony Mr Nasrallah would attend ‘to face him’.718 Mr Hariri sent his
development adviser, Mr Fadi Fawwaz, in his place, but a Hezbollah MP, Mr Ali Ammar,
physically attacked him there.719
485.

In October 2002, Mr Rustom Ghazaleh replaced Mr Kanaan as the Syrian ‘representative’

in Lebanon, making him effectively the head of Syrian intelligence there.720 According to the
Syrian government, his tasks as Chief of Branch Headquarters, located in Anjar, were:
to ensure the security of the Syrian Armed Forces operating in Lebanon. The supervision
of the functions aimed at controlling the hostile spying activities, in addition to performing
a political task through the role played by Syria to help the Lebanese Authorities to
consolidate national peace and the unity of the power.721

486.

Mr Hariri’s principal liaison with Syria was Mr Ghazaleh, who, it was understood, operated

with the support of President Al-Assad and controlled political, economic and electoral matters in
Lebanon.722 According to Mr El-Chammaa, a friend and associate of Mr Hariri’s, Mr Ghazaleh
would deliver threatening messages from President Al-Assad to Mr Hariri, requesting certain
courses of action requested specifically by the Syrian president. Mr El-Chammaa, however, was
not present at meetings between Mr Hariri and Mr Ghazaleh. Mr El-Chammaa said that Mr Hariri
told him this.723
487.

By 2003, Mr Hariri’s tension with Syria had reached the state where he admonished

Mr Hamade, one of the drafters of his ministerial statement, 724 for proposing a generic line that the
Lebanese government should implement all the articles of the Taif Agreement. Mr Hariri told him

718

Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), paras 41-42.
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), paras 41-42. According to Mr Mustafa Nasser,
Mr Hariri and Mr Ammar were on bad terms because Mr Ammar represented the Dahyieh area in Parliament and he
had problems with Mr Hariri’s ‘Elissar’ project. Mustafa Nasser, T. 9 April 2015, pp 30-31.
720
Marwan Hamade, T. 18 November 2014, p. 54; Fouad Siniora, 25 March 2015, p. 69, T. 26 March 2015, p. 36;
Walid Jumblatt, T. 4 May 2015, pp 50-51; Jamil El-Sayyed, T. 6 June 2018, pp 4-5.
721
Exhibit 5D128, p. 5, specifying the hierarchy and role of Syrian intelligence officials in Lebanon. It stated that
Mr Ghazaleh was appointed Chief of Branch Headquarters on 16 October 2002, succeeding Mr Kanaan.
722
Ghazi El-Youssef, T. 10 March 2015, p. 18 (Mr Kanaan was the one ‘who would implement Damascus’s policies’,
before being replaced by Mr Ghazaleh—who was then ‘the one who was controlling the political scene, the economic
and electoral scenes’); Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 23 (Mr Ghazaleh ‘represented’ President
Al-Assad’s ‘orders’ and ‘desires’, and ‘was given a free hand and total support by President Bashar Assad’).
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Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 27-29.
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The ministerial statement is a government policy document, drafted by the Council of Ministers.
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that such a suggestion would be a declaration of war against the Syrian regime that could get them
killed.725

1.
488.

Beginnings of an organised opposition to Syrian domination

The Trial Chamber received consistent evidence that with the Israeli withdrawal in 2000,

Lebanon increasingly divided into two camps: those who supported the Syrian presence and the
continued presence of Hezbollah as an armed militia within Lebanon, and those who called for the
Syrian withdrawal and the disbanding of Hezbollah’s militia.726
489.

Those who supported the continued presence of Syria and Hezbollah argued that Israel still

occupied Lebanon727 through its occupation of the Shebaa farms.728 In 2000, the Maronite
Christian Patriarch, Mr Nasrallah Boutros Sfeir, and the Maronite bishops called for Syria’s
implementation of the Taif Agreement, withdrawal from Lebanon, respect for its sovereignty and
for all weapons to be remitted to the Lebanese State.729
490.

Mr Jumblatt then publicly called on Syria to withdraw at least to the Bekaa valley, as

envisioned by the Taif Agreement.730 In Parliament, a pro-Syrian MP responded by accusing
Mr Jumblatt of being an Israeli spy.731 In 2001, Patriarch Sfeir and Mr Jumblatt met and reconciled
their religious factions, the Maronites and the Druze, who had fought against each other during the
Lebanese Civil War.732

2.
491.

International opinion

After 2000, the US and some European states made it known that they did not welcome

the continued Syrian presence in Lebanon. These states began raising the issue, including France

725

Marwan Hamade, T. 18 November 2014, pp 8-10, 17-23, T. 9 December 2014, p. 56.
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after the Israeli withdrawal. See para. 467.
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Salman, T. 8 January 2015, pp 28-29, 41; Ghattas El-Khoury, T. 15 January 2015, p. 14.
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through its President, Jacques Chirac, who did so before the Lebanese Parliament in 2002.733
Mr Jumblatt, however, testified that Mr Chirac, when addressing the Lebanese Parliament,
mentioned that the Syrian presence in Lebanon was a necessity for the time being. 734
492.

The international opposition to the continued Syrian presence in Lebanon culminated in

the passage of Security Council resolution 1559 in September 2004, as described below.

3.
493.

Mr Hariri’s shift towards the opposition

Mr Hariri’s relationship with Syria was seen to change after the death of President Hafez

Al-Assad, and according to Mr El-Chammaa, Syria was seen to be more aggressive, dominant and
provocative.735 Mr Hamade said that Mr Hariri was privately upset by the increasing Syrian
influence in Lebanon, but he knew that any public declaration on the subject would result in a
rupture with Damascus. This was particularly so from 2003 with the increased tension following
the US-led invasion of Iraq.736

4.
494.

Mr Hariri’s relationship with Hezbollah from 2000

Throughout Mr Hariri’s second term as prime minister from 2000 to 2004, Hezbollah was

generally supportive of President Lahoud.737 Mr Hariri criticised a Hezbollah operation in the
Shebaa farms area shortly after the 11 September 2001 attacks in the US, and this criticism created
a conflict with Hezbollah.738
495.

According to Witness PRH045, Mr Hariri and Hezbollah’s direct relationship began in

early 2002.739 Mr Nasrallah had mentioned to the witness about telling Mr Hariri that they were
‘two mountains’ that should not collide so as not to create a large earthquake.740 As noted above,

733

Jamil El-Sayyed, 5 June 2018, p. 104. The Prosecution submitted, upon a query from the Trial Chamber, that
Mr Chirac addressed the Lebanese Parliament at a francophone summit on 17 October 2002, Prosecution submissions,
T. 5 May 2015, pp 46, 72. The parties agreed that the francophone summit took place between 18 and 20 October
2002. T. 22 October 2014, p. 66. Mr Tarek Soubra, who drove for Mr Hariri’s security detail, stated that he was Mr
Chirac’s chauffeur during the summit. Exhibit P336 (Statement of Tarek Soubra), para. 48 (ERNs 6029567460295675).
734
Walid Jumblatt, T. 5 May 2015, p. 46.
735
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 19-20, 22.
736
Marwan Hamade, T. 18 November 2014, pp 11-15.
737
Fouad Siniora, T. 27 May 2015, pp 75-76.
738
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 26.
739
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 26.
740
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), paras 29-30.
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in mid-2002, a Hezbollah MP and an adviser on one of Mr Hariri’s development projects were
involved in a public confrontation.741
496.

Mr Siniora testified that in late 2003 or early 2004, Mr Hariri told him that he was

concerned about his personal security, as he had been informed of several Hezbollah assassination
attempts targeting him.742
497.

In January 2004, Mr Hariri and Mr Nasrallah appeared together at the Beirut airport to

welcome prisoners freed by Israel.743 As discussed above, Mr Siniora also said that as a gesture of
respect, which brought the two men closer together, Mr Hariri had been involved in negotiations
to recover the body of Mr Nasrallah’s son, who had been killed in the conflict with Israel. 744 Mr ElSabeh opined that it was well-known by June 2004 that Mr Hariri and Mr Nasrallah were
discussing the possibility of political cooperation.745
498.

According to Mr El-Sayyed, Mr Mustafa Nasser coordinated regular meetings between

Mr Nasrallah and Mr Hariri.746 He also stated that Hezbollah did not stand to benefit from
Mr Hariri’s death. This was because a strategic shift occurred after the assassination as efforts were
made to disarm Hezbollah in line with Security Council resolution 1559.747

5.
499.

2001 and 2002: Paris Conferences

In 2001 and 2002, with Lebanon in economic crisis, the French Government sponsored

two international conferences, which resulted in Lebanon pledging to implement reforms and
foreign states and international organisations pledging upwards of around USD five billion to
Lebanon.748

741

Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), paras 41-42; exhibit 2D131 (Witness statement
of Mustafa Nasser, 12 August 2010), paras 19-22; Mustafa Nasser, T. 9 April 2015, pp 30-31.
742
Fouad Siniora, T. 24 March 2015, pp 24-25.
743
Exhibit 2D138 (Photograph taken at Beirut airport, January 2004), ERN 1DT2-0581; Fouad Siniora, T. 27 May
2015, pp 71-72.
744
Fouad Siniora, T. 27 May 2015, pp 72-73.
745
Bassem El-Sabeh, T. 17 March 2015, pp 96-97.
746
Jamil El-Sayyed, T. 5 June 2018, pp 94, 98.
747
Jamil El-Sayyed, T. 5 June 2018, pp 95-96.
748
Marwan Hamade, T. 17 November 2014, p. 74; Ghazi El-Youssef, T. 10 March 2015, pp 45-46; Bassem El-Sabeh,
T. 17 March 2015, p. 75; Fouad Siniora, T. 23 March 2015, pp 37-38, 42-43. Mr El-Youssef said it was USD 4.4
billion, while Mr Siniora, who had been the Lebanese Finance Minister at the time, said it was USD five billion.
Case No. STL-11-01/T/TC

148 of 2642

18 August 2020

R332134

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

500.

President Chirac hosted the conferences at the Palais Elysée,749 the first in February 2001.

At the second Paris Conference in November 2002, Mr Hariri said to his finance minister,
Mr Siniora, ‘God help us when we return to Lebanon’, which Mr Siniora interpreted as meaning
that people would feel threatened by Mr Hariri’s success in achieving international support, and
try to stop it.750
501.

Following the conferences, there was a smear campaign against Mr Hariri in the pro-Syrian

media; Mr Hariri was accused of favouring Muslims and of wanting to Islamise Lebanon.751 The
reform laws were passed after the second Paris Conference, but according to Mr Siniora, they were
not implemented,752 and after the second Paris Conference, all of Mr Hariri’s vital projects were
obstructed.753 These included laws that Mr Hariri introduced between 2002 and 2004 for reforms,
which Mr Siniora considered to

be

essential,

to

sectors

such as

power generation,

telecommunications and civil aviation.754

6.
502.

April 2003: Cabinet reshuffle

The US and its allies invaded Iraq on 19 March 2003. Following this, in April 2003,

Mr Hariri resigned as prime minister, according to witnesses, under pressure from Syria. 755
503.

The Trial Chamber heard hearsay evidence that Mr Ghazaleh personally delivered the

message to Mr Hariri that he was expected to resign. Mr El-Youssef explained how Mr Hariri was
‘asked to resign’ during a meeting with Mr Ghazaleh.756
504.

Mr Hariri was then re-appointed prime minister, but he was only permitted to retain a

handful of ministers of his choosing, while the rest were allocated to supporters of Syria.757

749

Ghazi El-Youssef, T. 10 March 2015, p. 47.
Fouad Siniora, T. 23 March 2015, pp 43-44.
751
Bassem El-Sabeh, T. 17 March 2015, pp 75-77; Atef Majdalani, T. 28 April 2015, pp 13-14.
752
Fouad Siniora, T. 23 March 2015, p. 38.
753
Fouad Siniora, T. 23 March 2015, p. 53.
754
Fouad Siniora, T. 23 March 2015, p. 37.
755
Marwan Hamade, T. 17 November 2014, pp 76-78, 92, 94, T. 18 November 2014, p. 6; Ghattas El-Khoury, T. 15
January 2015, pp 82-83, 85.
756
Ghazi El-Youssef, T. 10 March 2015, pp 48-50.
757
Marwan Hamade, T. 17 November 2014, pp 76-77; Ghazi El-Youssef, T. 10 March 2015, pp 49, 51; Ghattas ElKhoury, T. 15 January 2015, pp 82-83, 85-86, 92; Jamil El-Sayyed, T. 6 June 2018, p. 18. According to Mr El-Youssef
there were three, Mr Siniora, Mr Samir El-Jisr and Mr Tabbara, while Mr El-Khoury said that it was Mr Siniora and
Mr Jisr.
750
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Mr Bassel Fuleihan was forced to resign as a minister.758 Mr Hamade testified that Mr Hariri had
told him that Mr Ghazaleh had delivered a message from Mr Al-Assad ‘regarding the component
parts of his government’. 759 According to Mr El-Yousef, Mr Hariri had said that the cabinet was
imposed on him by Mr Lahoud and Mr Ghazaleh, that it was their government and not his. Mr
Hariri was upset and the witness recalls him saying, ‘This was not my government -- this is not
my government; it’s the government of Lahoud and Ghazaleh.’ 760 Mr Hariri was upset, but chose
to avoid confrontation with Syria, awaiting and relying on the forthcoming presidential
elections.761 He saw that Syria was reacting to feeling threatened by the American-led invasion of
Iraq.762
505.

Mr El-Sayyed explained that as a result of American threats to Syria following the Iraqi

invasion, the Syrians and President Al-Assad in particular, ‘felt that they should immunise the
Syrian scene and the Lebanese scene’. Therefore, the Syrian and Lebanese presidents agreed with
Mr Hariri to have a cabinet reshuffle. Mr Hariri and President Lahoud had briefed Mr El-Sayyed
with this information. In his government’s policy statement before Parliament, Mr Hariri explained
the cabinet reshuffle with the challenges in the region and the unacceptable American invasion of
Iraq posing threats to Lebanon.763
506.

Mr El-Khoury, who was an MP in Mr Hariri’s government and was seen to be close to him,

publicly objected on TV to foreign involvement in the formation of the government and to
Mr Hariri not being allowed to appoint ministers of his own choosing.764 Immediately after the
broadcast, Mr Ghazaleh called Mr El-Khoury and directed insults at both him and Mr Hariri, telling
him ‘to bugger off or to fuck off’.765 Mr El-Khoury informed Mr Hariri, who asked him to calm
the situation and said that ‘we’ would attempt to find a solution.766

758

Marwan Hamade, T. 17 November 2014, pp 76, 87-88, 91.
Marwan Hamade, T. 18 November 2014, p. 8.
760
Ghazi El-Youssef, T. 10 March 2015, p. 51.
761
Ghazi El-Youssef, T. 10 March 2015, pp 51-53; Marwan Hamade, T. 17 November 2014, p. 94.
762
Marwan Hamade, T. 17 November 2014, p. 94; Ghattas El-Khoury, T. 15 January 2015, pp 82, 84, 92-93, T. 16
January 2015, pp 5-7.
763
Jamil El-Sayyed, T. 6 June 2018, pp 16-18.
764
Ghattas El-Khoury, T. 15 January 2015, pp 86-87.
765
Ghattas El-Khoury, T. 15 January 2015, pp 86-90, T. 16 January 2015, p. 5.
766
Ghattas El-Khoury, T. 15 January 2015, p. 91.
759
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7.
507.

17 April 2003: Parliamentary statement on US Syria Accountability Act

In mid-April 2003, while combat operations were continuing in Iraq, the ‘Syria

Accountability and Lebanese Sovereignty Restoration Act’ was introduced into the US
Congress.767 It provided that:
Approximately 20,000 Syrian troops and security personnel occupy much of the sovereign
territory of Lebanon exerting undue influence upon its government and undermining its
political independence.
Large and increasing numbers of the Lebanese people from across the political spectrum
in Lebanon have mounted peaceful and democratic calls for the withdrawal of the Syrian
Army from Lebanese soil.
Syria will not allow Lebanon—a sovereign country—to fulfil its obligation in accordance
with Security Council Resolution 425 to deploy its troops to southern Lebanon.768

508.

Mr Hariri responded to this development in the US by issuing a statement to Parliament on

17 April 2003—the date of the formation of his new cabinet—that said:
The government affirms its solidarity with its sister-state Syria in the face of all unfair
pressure, accusations and threats against it, including the Syria Accountability Act which
…affects Lebanon as much as it affects Syria, if not more …The special relations between
Lebanon and Syria are a permanent and vital choice determined by heritage, history,
geography, brotherhood and common interests. They are not a seasonal wager based on
changing circumstances; the government is also determined to deepen these relations both
politically and culturally, to develop them economically, and to strengthen them through
common projects and the regulation of the exchange of facilities, services and expertise
under the Lebanon-Syria Treaty of Brotherhood, Cooperation, and Coordination and its
institutions.769

767

Exhibit 3D126 (extract of the Lebanese Presidency of the Council of Ministers website), p. 3 (ERN 1DT3-0022);
exhibit P307 (US Syria Accountability and Lebanese Sovereignty Restoration Act). Its long title is ‘An Act to halt
Syrian support for terrorism, end its occupation of Lebanon, and stop its development of weapons of mass destruction,
and by so doing hold Syria accountable for the serious international security problems it has caused in the Middle
East, and for other purposes’.
768
Exhibit P307, p. 2 (sections 2 (7), (10), (13)).
769
Exhibit 3D126, pp 1, 3 (ERNs 1DT3-0020, 1DT3-0022).
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509.

The US Congress eventually passed the act on 12 December 2003.770

8.
510.

June 2003: Attack on Future TV

In June 2003, the Future TV/Al-Mustaqbal station in Beirut—owned by Mr Hariri771—was

attacked with missiles.772 The attack was late at night and no one was killed,773 but the station was
heavily damaged.774 For some, Syria was behind the attack775 and it was meant as a warning to
Mr Hariri.776 Mr Hariri shared this interpretation, according to Mr Hammoud,777 but was of the
view that no Islamic group would kill him.778
511.

An unknown jihadist group claimed responsibility for the attack,779 and the Lebanese

investigations—which were headed by the Lebanese military intelligence chief, Brigadier General
Raymond Azar, whom witnesses described as politically aligned with President Lahoud and the
Syrian government780—did not determine who the perpetrators were.781 Kuwaiti and Lebanese
newspapers later reported that a Syrian detained in Iraq confessed that, while serving as a Syrian
intelligence officer, he had been ordered to perpetrate the attack. 782

Decision on taking judicial notice (Syria Accountability and Lebanese Sovereignty Act of 2003). See also exhibit
P532 (UNIC Beirut press review, 18 December 2003), p. 3.
771
Ali Hamade, T. 13 April 2015, p. 8; Jamil El-Sayyed, T. 6 June 2018, pp 20-21.
772
Marwan Hamade, T. 18 November 2014, pp 6-7, 23-24, T. 19 November 2014, p. 20; Bassem El-Sabeh, T. 17
March 2015, p. 87; Ali Hamade, T. 13 April 2015, pp 8, 14, T. 14 April 2015, p. 3; Hani Hammoud, T. 19 May 2015,
pp 24-25; Jamil El-Sayyed, T. 6 June 2018, p. 20.
773
Ali Hamade, T. 14 April 2015, pp 2-3.
774
Marwan Hamade, T. 18 November 2014, pp 6-7; Ali Hamade, T. 14 April 2015, p. 3; exhibit 5D129 (ISF report,
21 June 2005), pp 4-5, in which Major-General Ashraf Rifi, the ISF’s General Chief, reports that a Syrian detainee in
Baghdad had confessed to ‘firing two rockets at the Future TV building on 15/06/2003’.
775
Ali Hamade, T. 13 April 2015, pp 8-10, 13, T. 14 April 2015, pp 7-8.
776
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 33; Bassem El-Sabeh, T. 17 March 2015, p. 87; Ali
Hamade, T. 13 April 2015, pp 9-10, T. 14 April 2015, p. 8. See also exhibit 5D129, pp 4-5.
777
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 33; Hani Hammoud, T. 19 May 2015, pp 24-25.
778
Exhibit 4D137 (Witness statement of Hani Hammoud), paras 37, 39, 41.
779
Exhibit 5D129, pp 4-5; Ali Hamade, T. 14 April 2015, pp 3-4, 6, 9.
780
Ali Hamade, T. 14 April 2015, pp 19-24. See also exhibit 5D130, which is a report from Mr Azar, dated 24 June
2003, related to the attack on Future TV, referring the case to the Military Court, where he is described as the
‘Intelligence Director’ of the Lebanese Army Command. Mr Azar, like Mr El-Sayyed, was imprisoned without charge
in Lebanon between 30 August 2005 and 29 April 2009, when his release was ordered by the Special Tribunal’s PreTrial Judge. Order regarding the detention of four Generals.
781
Jamil El-Sayyed, T. 6 June 2018, pp 20, 22.
782
Exhibit 5D129.
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9.
512.

Late December 2003: ‘Damascus Protocol’

The Trial Chamber heard evidence of a meeting between Mr Hariri and President Al-Assad

in Damascus in December 2003. The evidence is hearsay as no one who was present at it testified.
According to witnesses who heard about it, Mr Hariri met President Al-Assad in the presence of
three Syrian intelligence generals, Mr Kanaan, Mr Ghazaleh and Mr Mohammed Khallouf.783 The
meeting concerned the relationship between Lebanon and Syria, as well as Syrian concerns with
An-Nahar newspaper, of which Mr Hariri was a 34.57 per cent shareholder.784
513.

The Syrians imparted to Mr Hariri several messages and commands, which came to be

known as the ‘Damascus Protocol’.785 The Syrians accused Mr Hariri of conspiring against the
Syrian regime786 and informed him that Syria would decide the next president of Lebanon. 787 They
prohibited Mr Hariri from contradicting President Lahoud, 788 holding public gatherings including
at his residence or attending Friday prayers in public places.789 According to Mr Jumblatt, Mr AlAssad told Mr Hariri—referring to Lebanon—‘I am the one who rules here. No one rules other
than me’.790
514.

The Syrians believed that the An-Nahar newspaper was inciting the Lebanese to oppose

the Syrian regime.791 They ordered Mr Hariri to sell his shares in the newspaper792 and to remove

783

Marwan Hamade, T. 18 November 2014, pp 38-40, 52-54; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp
31-33, 38, T. 12 February 2015, pp 33, 35-38; Bassem El-Sabeh, T. 16 March 2015, pp 23-27; Fouad Siniora, T. 23
March 2015, pp 49-51; Walid Jumblatt, T. 4 May 2015, pp 58-59; exhibit 4D137 (Witness statement of Hani
Hammoud), para. 23; Hani Hammoud, T. 19 May 2015, pp 26-27. According to exhibit 5D128, the Syrian government
described Mr Khallouf as a Staff Brigadier General who was appointed to head the Beirut section of the Syrian military
intelligence in Lebanon on 1 November 2002 and remained in the post until 26 April 2005 when the Syrian troops
withdrew from Lebanon. Exhibit 5D128, pp 8, 10.
784
Exhibit P308 (Agreement of sale of shares, 26 December 2003); Marwan Hamade, T. 18 November 2014, pp 3436.
785
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 27; Hani Hammoud, T. 20 May 2015, pp 32-33.
786
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 23; Hani Hammoud, T. 19 May 2015, pp 26-27.
787
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 31-32, 34-35, 38-39, T. 12 February 2015, p. 33; Bassem
El-Sabeh, T. 16 March 2015, pp 26-27, 31-32.
788
Marwan Hamade, T. 18 November 2014, pp 48-49, 55, 59; Hani Hammoud, T. 19 May 2015, pp 28-29.
789
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 27; Hani Hammoud, T. 20 May 2015, pp 32-33, T.
21 May 2015, p. 31.
790
Walid Jumblatt, T. 4 May 2015, p. 59.
791
Marwan Hamade, T. 18 November 2014, pp 26, 29-30, 37; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp
32, 35; Bassem El-Sabeh, T. 16 March 2015, p. 25; exhibit 4D137 (Witness statement of Hani Hammoud), para. 27;
Hani Hammoud, T. 19 May 2015, pp 28-29.
792
Marwan Hamade, T. 18 November 2014, pp 27-32, 39-40, 42-43; Ghaleb Ahmad El-Chammaa, T. 10 February
2015, pp 32, 35; Bassem El-Sabeh, T. 16 March 2015, p. 25; Walid Jumblatt, T. 4 May 2015, pp 59-60; Hani
Hammoud, T. 19 May 2015, pp 28-29.
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his people from the board of directors.793 He was to provide a copy of the shares’ sale contract to
Mr Ghazaleh.794 Mr Hariri told Mr Hamade that President Al-Assad was disturbed by Mr Ghassan
Tueini’s editorials and Mr Samir Kassir’s and Mr Gebran Tueini’s ‘writings’ and considered ‘that
in the final analysis, Mr Hariri was comforting financially an independent media which was not in
the liking of the Syrian government and system.’ 795
515.

Mr Hariri described the tone of the meeting to his political collaborators as harsh and

admonishing,796 and considered as unusual and surprising the presence of the security officials at
such a meeting.797 Mr Hariri felt that he had been threatened, and he was upset and humiliated.798
When he left the meeting, he was so distressed that he hit his head on the front car window and
bloodied his nose.799 Mr Hamade testified that Mr Hariri and Mr Yahya Al-Arab (also known as
Abu Tarek)—who was the supervisor of Mr Hariri’s close protection security team800—told him
about this the same day.801
516.

Mr Hariri believed that President Al-Assad’s intention was to bankrupt An-Nahar.802 He

devised a solution to buy time until tensions de-escalated: he would sell his stake in An-Nahar to
Mr Gebran Tueini, who was the editor-in-chief,803 for USD 18 million to be paid in three
instalments—the first due 30 June 2005, after the next elections.804 The agreement also stipulated

793

Marwan Hamade, T. 18 November 2014, p. 27.
Marwan Hamade, T. 18 November 2014, pp 41-42, 56.
795
Marwan Hamade, T. 18 November 2014, p. 37.
796
Marwan Hamade, T. 18 November 2014, p. 58; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 31-32;
Bassem El-Sabeh, T. 16 March 2015, p. 24; Walid Jumblatt, T. 4 May 2015, p. 60.
797
Marwan Hamade, T. 18 November 2014, pp 55-56; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 36-37,
39; Bassem El-Sabeh, T. 16 March 2015, pp 24, 27.
798
Marwan Hamade, T. 18 November 2014, pp 48, 55; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 32, 3839, 42, T. 11 February 2015, p. 20; Bassem El-Sabeh, T. 16 March 2015, pp 24, 27-28; Walid Jumblatt, T. 4 May
2015, p. 60; Fouad Siniora, T. 23 March 2015, pp 49-50; exhibit 4D137 (Witness statement of Hani Hammoud), para.
23; Hani Hammoud, T. 19 May 2015, pp 26-27.
799
Marwan Hamade, T. 18 November 2014, pp 49-53, 58.
800
Witness PRH076, 14 October 2014, p. 12; Witness PRH101, T. 5 October 2016, p. 30. Mr Al-Arab, with Mr Talal
Nasser, decided on the composition of Mr Hariri’s convoys, exhibit P335 (Zakaria Badawi’s witness statement), para.
12. A (ERNs 60295782-60295783); exhibit P336 (Statement of Tarek Soubra), paras 58, 68 (ERNs 602956796025680, 60295683). His daughter thought that he was the chief of security. Exhibit P726 (Statement of Alia AlArab), para. 9.
801
Marwan Hamade, T. 18 November 2014, pp 49-51.
802
Marwan Hamade, T. 18 November 2014, pp 38, 45.
803
Marwan Hamade, T. 18 November 2014, p. 29.
804
Exhibit P308; Marwan Hamade, T. 18 November 2014, pp 32-38, 45-46; Ghaleb Ahmad El-Chammaa, T. 10
February 2015, p. 40.
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that its directors, Mr Bassil Yared,805 Mr Antoine Andraos806 and Mr Aref Mneinmeh would
submit their resignations from the board by 2 January 2004.807 Mr Hariri sent a message to
Mr Ghazaleh that the arrangement was made to allow An-Nahar time to find a purchaser.808 He
believed that President Al-Assad was unhappy with the arrangement.809
517.

Those close to Mr Hariri considered this incident as a major turning point and the beginning

of the rupture between Mr Hariri and the Syrian regime. 810 Mr Hamade considered that it was an
attempt to diminish Mr Hariri’s influence and power ‘and weaken him as well as his allies, his
political and media allies’ and to undermine a major independent and Christian newspaper that
had allies in the Muslim community. 811
518.

On the other hand, Mr El-Sayyed testified that the meeting did not occur in this manner.

Mr El-Sayyed was of the view that by virtue of his position he would have known had the meeting
occurred. Mr Wissam Al-Hassan visited him frequently and always communicated what was
happening between the Syrians and Mr Hariri, and had this happened, Mr Al-Hassan would have
told him as ‘he never hid any information’ from him.812
519.

Mr El-Sayyed provided another interpretation of the relationship between An-Nahar and

Syria. He stated that Mr Gebran Tueini, the co-owner of An-Nahar, came to visit him in 2001 or
2002 seeking his assistance to prevent Mr Hariri from increasing his share, which was either 30 or
33 per cent. Mr El-Sayyed intervened and had an unnamed ‘friend’ provide a cheque for
one million US dollars, which prevented Mr Hariri from acquiring the majority of the shares in the

805

He is a lawyer who was described as having been close to Mr Hariri. Marwan Hamade, T. 18 November 2014, p.
47. The visitor logbook for Quraitem Palace, dated 2 January 2004 to 14 February 2005, also includes numerous visits
by Mr Yared. See generally, exhibit P301 (Visitor logbook for Quraitem Palace).
806
Mr Andraos was an MP who opposed the Lahoud extension. Marwan Hamade, T. 18 November 2014, p. 47; exhibit
P406 (An-Nahar article, 4 September 2004), p. 2. Mr El-Sabeh described him as under Mr Hariri’s political umbrella
(Bassem El-Sabeh, T. 16 March 2015, p. 49) and Mr Marwan Hamade described him as Mr Hariri’s close associate
(Marwan Hamade, T. 8 December 2014, p. 79). He also participated in the three Bristol Group meetings, Bassem ElSabeh, T. 16 March 2015, pp 55, 62 on the first and second Bristol Group meetings, respectively; Ghattas El-Khoury,
T. 16 January 2015, p. 10, on the third Bristol Group meeting.
807
Exhibit P308, p. 6; Marwan Hamade, T. 18 November 2014, pp 46-47.
808
Marwan Hamade, T. 18 November 2014, pp 40-42.
809
Marwan Hamade, T. 18 November 2014, p. 42; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 40-41.
810
Marwan Hamade, T. 18 November 2014, p. 48; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 31.
811
Marwan Hamade, T. 18 November 2014, p. 45.
812
Jamil El-Sayyed, T. 6 June 2018, p. 37.
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newspaper. Mr Tueini was an opponent of Syria and Mr El-Sayyed made this strategic intervention
in an attempt to contain his animosity towards Syria.813
520.

In Mr El-Sayyed’s view, Syria’s interest was served by Mr Hariri remaining as a

shareholder, as Mr Hariri was not anti-Syrian and he ‘wasn’t bothering us by being in An-Nahar,
but Gebran Tueini was bothering us, so he came to us for help and we helped him’, and it would
therefore have been a mistake for Mr Hariri to leave the newspaper. 814
521.

The Trial Chamber understands the strength of Mr El-Sayyed’s argument that because of

his powerful position in Lebanese politics that he should have known about the meeting had it
occurred in the manner described. It also accepts the logic of his intervention in 2001 or 2002 when
Mr Tueini apparently sought his assistance. However, the two events are distinct and separated by
a period of maybe two years during which there were a number of political developments that may
have altered the Syrian perspective in relation to An-Nahar.
522.

In addition, Mr Al-Hassan worked for Mr Hariri and the Trial Chamber has received no

credible evidence suggesting that Mr Al-Hassan informed Mr El-Sayyed of everything, including
such a meeting. Thus, in the Trial Chamber’s view, it is equally consistent—despite Mr ElSayyed’s seeming insistence that Mr Al-Hassan told him everything—that Mr Al-Hassan did not,
if he was aware of the meeting, inform Mr El-Sayyed about it. And Mr El-Sayyed conceded that
Mr Al-Hassan was not obliged to share any other conversation that he did not want to share with
him.815 The mere fact that Mr El-Sayyed was unaware of a meeting does not transform it into a
non-event. Further, the Trial Chamber has received the evidence of the agreement for the sale of
shares, which corroborates the thrust of the witness testimony.
523.

The evidence of those who heard about the meeting is generally consistent and its content

matches other evidence about the methodology employed to ensure Lebanon’s compliance with
Syria’s wishes. The Trial Chamber, however, does not have to make any legal or factual findings
about whether the meeting occurred in the manner described.

813
814
815

Jamil El-Sayyed, T. 6 June 2018, pp 27-33.
Jamil El-Sayyed, T. 6 June 2018, p. 34.
Jamil El-Sayyed, T. 6 June 2018, p. 82.
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10.
524.

Syrian intelligence role in Lebanese political affairs in 2004

The Trial Chamber also heard evidence of the role of Syrian intelligence in ‘managing’

Lebanese political affairs, including what could be seen to be micro-managing candidates for
Parliament. For example, Mr Atef Majdalani testified that in May 2004, Mr Ghazaleh even
attempted to impose an electoral list on Mr Hariri for the Beirut municipal elections and threatened
him before the two reached a compromise.816 Following his discussion with Mr Ghazaleh,
Mr Hariri told Mr Majdalani that there would be a strong battle, meaning ‘Hariri versus Ghazaleh’,
for the upcoming elections.817

E.
525.

President Lahoud’s mandate extension

President Lahoud’s term should have ended in 2004, with no possibility of renewal

according to the Lebanese Constitution—a fact that the Trial Chamber took judicial notice of818—
as Article 49 mandates that a presidential term is of six years. 819 The first UNIIIC report stated that
‘during 2004, certain voices in Lebanon suggested amending the Constitution in order to extend
the term of Mr Lahoud’. The Lebanese electorate was divided on the issue, and there were debates
in the media about the potential extension.820
526.

The relationship between Mr Hariri and President Lahoud was very poor throughout this

period.821 Tensions ran high, and according to Mr El-Sayyed, the Syrian regime repeatedly
instructed both men to calm the situation, particularly when Security Council resolution 1559 was
under discussion,822 which would have been around August 2004.

816

Atef Majdalani, T. 28 April 2015, pp 52-54, T. 29 April 2015, p. 6.
Atef Majdalani, T. 29 April 2015, p. 6.
818
Judicial notice facts, no. 3.
819
Exhibit P305 (Lebanese Constitution), Article 49 provides relevantly, that ‘The President of the Republic shall be
elected by secret ballot and by a two thirds majority of the Chamber of Deputies. After a first ballot, an absolute
majority shall be sufficient. The President’s term is six years. He may not be re-elected until six years after the
expiration of his last mandate. No one may be elected to the Presidency of the Republic unless he fulfils the conditions
of eligibility for the Chamber of Deputies’.
820
Ali Hamade T. 13 April 2015, p. 6; Jamil El-Sayyed, T. 6 June 2018, pp 23, 41.
821
Marwan Hamade, T. 18 November 2014, pp 71-72.
822
Jamil El-Sayyed, T. 6 June 2018, pp 23, 41, 43-44.
817
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527.

Mr Hariri opposed Mr Lahoud’s extension, and—by early summer of 2004—he was

optimistic of working with Syria to find a suitable candidate to replace the president. 823 Mr Hariri
reached agreements with Mr Jumblatt and Mr Gebran Tueini, a prominent Qornet-Chehwan
Gathering member, to oppose the extension.824
528.

Mr Hariri publicly stated that he opposed the amendment, including saying in June 2004

that he would cut off his hand rather than sign a decree to extend the mandate. 825
529.

From 14 July 2004, Future TV aired—with Mr Hariri’s approval—a programme featuring

potential candidates to replace President Lahoud.826 In early 2004, the journalist Mr Ali Hamade
had presented an idea to Mr Hariri for a political program that would convey to the Syrians that
Mr Hariri had reactivated his political tools to oppose the extension.827 In Mr Hamade’s view, by
doing this, Mr Hariri was officially declaring his opposition to the extension. He explained that
there were two phases, the first from 14 July until early September 2004, ‘during which we invited
as many potential candidates to the election’. The idea was to show the public and the Syrians that
there were capable people in the Maronite community, political personalities that could become
president rather than Mr Lahoud. In the second phase, the program took a different shape and
‘became a political fight against Syrian tutelage’.828
530.

Likewise in July 2004, Mr Atef Majdalani, an MP allied with Mr Hariri, appeared on

Lebanese TV and expressed his opposition to the extension. This prompted pro-Syrian MP
Mr Adnan Arakji to visit Mr Hariri and demand an explanation.829
531.

According to Mr Siniora, Syria initially appeared open to President Lahoud’s replacement

as president, 830 and President Al-Assad met some potential candidates. 831 Mr El-Sayyed testified
that in mid-2004, President Al-Assad stated publicly that all of the potential replacement

823

Marwan Hamade, T. 18 November 2014, pp 67-70, 83, T. 19 November 2014, p. 25; Ghazi El-Youssef, T. 10
March 2015, p. 57; Bassem El-Sabeh, T. 16 March 2015, pp 32-33; Ali Hamade, T. 13 April 2015, pp 6, 30; Atef
Majdalani, T. 28 April 2015, pp 9, 44; Jamil El-Sayyed, T. 6 June 2018, pp 39, 41, 64.
824
Ali Hamade, T. 13 April 2015, pp 30-34; Walid Jumblatt, T. 4 May 2015, pp 61-63.
825
Marwan Hamade, T. 18 November 2014, p. 73; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 53.
826
Ali Hamade, T. 13 April 2015, pp 5-6, 8-9, 11-12, 14-17.
827
Ali Hamade, T. 13 April 2015, p. 8.
828
Ali Hamade, T. 13 April 2015, p. 12.
829
Atef Majdalani, T. 28 April 2015, pp 28-32.
830
Ghattas El-Khoury, T. 15 January 2015, pp 62-64; Fouad Siniora, T. 23 March 2015, pp 54, 56.
831
Ghattas El-Khoury, T. 15 January 2015, pp 60-64.
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candidates were friends of Syria.832 However, at some point in 2004—Mr El-Youssef says it was
mid-to late-July 2004—it became apparent that Syria would support the mandate extension.833
According to Mr Majdalani, MP Mr Nasser Kandil—who was known as a ‘Syrian deposit’—told
him that President Al-Assad wanted Mr Hariri’s bloc to vote for the extension and that any votes
against the extension would be taken as insults to the Syrian regime. 834
532.

On 22 August 2004, Patriarch Sfeir publicly condemned President Al-Assad’s meddling in

Lebanese affairs, warning that ‘amending the constitution in order to pave the ground for the
extension or renewal of President Emile Lahoud's mandate … would wipe out and eliminate the
small democracy that Lebanon still enjoyed’.835 The Qornet-Chehwan Gathering was also
outspoken in its opposition to the extension.836
533.

On 24 August 2004, President Lahoud formally announced that he was seeking to renew

his mandate as president.837 Patriarch Sfeir responded by saying that ‘I will cling to my firm
position against amending the constitution and I will keep my voice loud’ and strongly denounced
‘Syria’s interference in the presidential elections’.838 Mr Hani Hammoud testified that Mr Hariri
conveyed to him the position of Mr Ghazaleh as having been, ‘Hajj, stop dealing with this. This is
a decision issued by President Bashar Assad’.839 This was before the meeting with Mr Al-Assad
on 26 August 2004—as described immediately below.

1.

Meeting between President Al-Assad and Mr Hariri in Damascus, 26 August
2004

534.

On 25 August 2004, Mr Ghazaleh separately met Mr Hariri, Mr Jumblatt840 and the

Parliamentary Speaker, Mr Nabih Berri—the leader of the Shia Amal Movement—concerning

832

Jamil El-Sayyed, T. 6 June 2018, pp 41-44.
Ghattas El-Khoury, T. 15 January 2015, pp 64-65; Ghazi El-Youssef, T. 10 March 2015, pp 57-58.
834
Atef Majdalani, T. 28 April 2015, p. 32.
835
Exhibit P364 (UNIC Beirut press review, 23 August 2004), p. 6. The press review described the intervention as the
Patriarch having ‘detonated a political bomb’.
836
Exhibit P364, p. 6: ‘other opponents of the renewal/extension option were outspoken over the weekend, including
the Christian broad-based opposition Qornet-Shahwan Gathering, which met Patriarch Sfeir on Saturday’.
837
Exhibit P532 (UNIC Beirut press review, 25 August 2004), pp 7-8, describing the announcement as a ‘political
bomb’ and that Mr Hariri was a ‘staunch opponent of the renewal/extension option’.
838
Exhibit P532, p. 8, reporting the Patriarch’s comments to An-Nahar.
839
Hani Hammoud, T. 19 May 2015, pp 31, 35-36. Mr Wissam Al-Hassan had first told him this, then Mr Hariri did.
840
Walid Jumblatt, T. 4 May 2015, pp 64, 68-70.
833
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Mr Hariri meeting President Al-Assad the next day in Damascus to discuss Mr Lahoud’s mandate
extension.841
535.

Mr Ghazaleh went to Mr Jumblatt’s house, but Mr Jumblatt told him that he would not

approve an extension of Mr Lahoud’s term. During the meeting, Mr Ghazaleh asked him ‘are you
with us or against us?’ referring to Syria.842 That night, Mr Ghazi Aridi called him and told him
that Mr Ghazaleh had cancelled his invitation to the meeting. 843 Mr Hariri, however, agreed with
Mr Ghazaleh to discuss the matter with President Al-Assad without committing to supporting the
extension.844 Witnesses testified that Mr Hariri hoped to persuade President Al-Assad to change
his mind.845
536.

Mr Hariri’s meeting with Mr Ghazaleh on 25 August 2004 was audio-recorded.846 In the

meeting, Mr Ghazaleh told Mr Hariri that Mr Al-Assad wanted to see him the following day.847
Mr Ghazaleh suggested that Mr Al-Assad could raise the matter of Mr Lahoud’s mandate
extension.848 During the meeting, he repeatedly pushed Mr Hariri to state his position on the
mandate extension but Mr Hariri parried these attempts, insisting that he speak to Mr Al-Assad
personally about this issue.849
537.

The following day, 26 August 2004, Mr Hariri drove to Damascus to meet President Al-

Assad. The meeting occurred in the presence of Syrian security officials. 850

841

Exhibit P301 (Visitor logbook for Quraitem Palace), p. 199; Marwan Hamade, T. 18 November 2014, pp 77-79,
81; Walid Jumblatt, T. 4 May 2015, pp 64, 66, 73-74; Jamil El-Sayyed, T. 6 June 2018, pp 75-77.
842
Walid Jumblatt, T. 4 May 2015, pp 64-66, 79.
843
Marwan Hamade, T. 18 November 2014, pp 80-81; Walid Jumblatt, T. 4 May 2015, pp 64-66; Jamil El-Sayyed,
T. 6 June 2018, p. 88.
844
Marwan Hamade, T. 18 November 2014, pp 79-80; exhibit P422.1, pp 6, 11-12, recording a meeting on 25 August
2004; Walid Jumblatt, T. 4 May 2015, p. 74.
845
Marwan Hamade, T. 18 November 2014, p. 87, T. 19 November 2014, pp 4-5; Ghaleb Ahmad El-Chammaa, T. 10
February 2015, p. 53; Ghazi El-Youssef, T. 10 March 2015, pp 58-59; Hani Hammoud, T. 19 May 2015, pp 36-39.
846
Exhibit P422.1, pp 6, 11-12. See also Prosecution submissions, T. 4 May 2015, pp 80-81, noting that Mr Wissam
Al-Hassan had provided it to UNIIIC. Mr Jumblatt identified the voices on the tape as Mr Hariri’s and Mr Ghazaleh’s.
Portions of the tape were played in court during Mr Jumblatt’s testimony. Walid Jumblatt, T. 4 May 2015, pp 69-81.
847
Exhibit P422.1, pp 3-4.
848
Exhibit P422.1, p. 6.
849
Exhibit P422.1, pp 11-13, 17-18. “[Ghazaleh]: Forget the joking, in your opinion should it be an amendment for
one term, or two, regardless. [Hariri]: Twelve, twelve …[Ghazaleh]: Really now, without joking …[Hariri]: I swear
twelve, we will make it twelve. You will not find someone like him. [Ghazaleh]: (laughs) …[Hariri]: And you, what
do you want? Twelve or eighteen? [Ghazaleh]: No I want either three or five, either three or five. [Hariri]: (laughs).”
850
Marwan Hamade, T. 19 November 2014, pp 10-11; exhibit P1107 (Statement of Witness PRH045, 12 August
2010), para. 44; Hani Hammoud, T. 19 May 2015, pp 36-39; Salim Diab, T. 22 January 2015, pp 32-35; Ghazi ElYoussef, T. 10 March 2015, pp 58-59; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 50-51.
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538.

No one present at the meeting provided evidence to the Trial Chamber. But according to

witnesses Mr Hariri spoke to or others they informed, President Al-Assad instructed Mr Hariri to
support Mr Lahoud’s extension, stating that Syria alone could choose the president of Lebanon. 851
The tone of the meeting was described as harsh.852
539.

According to these witnesses, President Al-Assad told Mr Hariri that should Mr Hariri

contradict the will of the Syrian regime he would ‘break Lebanon over Hariri’s head’. Mr Siniora
said that he and Mr Fuleihan lunched with Mr Hariri at his Faqra Villa just after his return from
Damascus and he told them that Mr Al-Assad had said, ‘You are going to approve the extension,
otherwise I will break Lebanon over your head’. Mr Siniora described Mr Hariri as looking very
distressed, and that ‘he was very glum and we could see in his eyes a mixture of anger, suffering,
and the feeling of humiliation’.853
540.

Mr Siniora said that Mr Hariri had repeatedly said to him that these were the words used

by Mr Al-Assad.854 Mr Hariri understood this as a threat855 and, according to Mr Hamade, one
‘extremely dangerous’ to both Mr Hariri and Mr Jumblatt.856 Mr Hamade testified that Mr Hariri
told him that Mr Al-Assad had said, ‘I will destroy Lebanon over yours and Walid Jumblatt’s head
if you believe that you can impose a president of the republic and if you think that you can fulfil
the wishes of the United States’.857 Mr Diab—Mr Hariri’s 2005 election campaign manager—
testified that Mr Hariri had told him that Mr Al-Assad ‘told him that he would break Lebanon over
his head if he did not accept what he has offered him’, and that having heard this, Mr Hariri had
made the decision to run candidates all over Lebanon in the election. 858

851

Marwan Hamade, T. 19 November 2014, pp 4-5, T. 8 December 2014, p. 6; Ghattas El-Khoury, T. 15 January
2015, p. 20; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 52-54; Hani Hammoud, T. 19 May 2015, pp 3639; Jamil El-Sayyed, T. 6 June 2018, pp 71-72.
852
Marwan Hamade, T. 19 November 2014, pp 7-8; Ghattas El-Khoury, T. 15 January 2015, pp 20, 37; Ghaleb Ahmad
El-Chammaa, T. 10 February 2015, pp 50, 53-54.
853
Fouad Siniora, T. 23 March 2015, pp 57-58.
854
Fouad Siniora, T. 28 May 2015, p. 44.
855
Marwan Hamade, T. 19 November 2014, pp 7-8, 14-15, 22-23; Ghaleb Ahmad El-Chammaa, T. 10 February 2015,
p. 53; exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 44; Hani Hammoud, T. 19 May 2015,
pp 36-38, T. 21 May 2015, pp 45-46.
856
Marwan Hamade, T. 19 November 2014, pp 7-8, 21. Mr Hariri had told him that Mr Al-Assad had said, ‘if you do
not abide, we will destroy Lebanon on your head and on Walid’s head’.
857
Marwan Hamade, T. 19 November 2014, pp 6-7.
858
Salim Diab, T. 22 January 2015, pp 32-35.
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541.

According to those Mr Hariri spoke to, the meeting lasted less than 15 minutes, and

Mr Hariri was not permitted to sit and was hardly given an opportunity to respond.859 Mr Hariri
was upset and humiliated by the meeting, 860 and afterwards drove to Mr Jumblatt’s residence,
where he met Mr Jumblatt, Mr El-Aridi, Mr El-Sabeh and Mr Hamade.861 The group were ‘all
surprised’ by Mr Hariri’s appearance.862 Mr Hamade testified that Mr Hariri was ‘very upset’ and
‘sweating in the face.’863 Mr Jumblatt described Mr Hariri as having a ‘strange’ demeanour. 864
542.

Upon hearing of the meeting, Mr Jumblatt advised that Mr Hariri and his bloc should

support the extension—while Mr Jumblatt and his bloc continued to oppose it—and then Mr Hariri
should resign and leave Lebanon,865 as Mr Hariri was at imminent risk.866 Mr Hariri then travelled
to his residence in Faqra and met Mr Siniora and Mr Fuleihan—as described above—and both
advised him to resign.867
543.

Mr Jumblatt listened to the audio-recording of a meeting between Mr Hariri and the Syrian

Deputy Foreign Minister, Mr Walid El-Moallem, of 1 February 2005, in which Mr Hariri described
a ten to 15-minute meeting with Mr Al-Assad concerning Mr Lahoud’s proposed extension, as ‘the
worst day of my life’. Mr Jumblatt was of the view that Mr Hariri was referring to that particular
meeting.868

859

Marwan Hamade, T. 19 November 2014, pp 4-5; Ghattas El-Khoury, T. 15 January 2015, pp 36-37; Fouad Siniora,
T. 23 March 2015, p. 58; Atef Majdalani, T. 28 April 2015, p. 34; Walid Jumblatt, T. 5 May 2015, p. 29.
860
Marwan Hamade, T. 19 November 2014, pp 4, 6; Ghattas El-Khoury, T. 15 January 2015, pp 21, 37; Salim Diab,
T. 22 January 2015, p. 32; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 51-52, 56; Hani Hammoud, T. 19
May 2015, pp 36-39.
861
Marwan Hamade, T. 19 November 2014, pp 3, 28; Bassem El-Sabeh, T. 16 March 2015, pp 37-38; Walid Jumblatt,
T. 4 May 2015, p. 82.
862
Bassem El-Sabeh, T. 16 March 2015, pp 37-38.
863
Marwan Hamade, T. 19 November 2014, p. 4.
864
Walid Jumblatt, T. 4 May 2015, p. 82.
865
Marwan Hamade, T. 19 November 2014, pp 8-10, 25-26; Bassem El-Sabeh, T. 16 March 2015, p. 40; Walid
Jumblatt, T. 4 May 2015, pp 82-88.
866
Marwan Hamade, T. 19 November 2014, pp 8-10, 26-27; Bassem El-Sabeh, T. 16 March 2015, p. 40; Walid
Jumblatt, T. 4 May 2015, pp 83-88, T. 5 May 2015, p. 29.
867
Marwan Hamade, T. 19 November 2014, pp 21, 23; Ghattas El-Khoury, T. 15 January 2015, pp 20-22; Bassem ElSabeh, T. 16 March 2015, pp 46-47; Atef Majdalani, T. 30 April 2015, p. 21; Walid Jumblatt, T. 4 May 2015, p. 87.
868
Exhibit P409 (Audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February 2005); exhibit
P409.1 (Transcript of audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February 2005),
ERN 4000843A_Side B_U_EN, p. 1; Walid Jumblatt, T. 6 May 2015, pp 58-62.
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544.

Mr El-Sayyed, on the other hand, strongly disputed that the meeting occurred in the manner

described. When testifying he was adamant that because of his position in Lebanon at the time he
would have known about it.869 Moreover, Mr Al-Assad would not have behaved in that manner.870
545.

Mr El-Sayyed was of the view that the meeting did not occur as described above for a

number of reasons. These included that he would have known about it, Mr Wissam Al-Hassan
would have told him, it was never discussed at the Lebanese or Syrian level, it was not reported in
the media at the time and no one ever mentioned it to him, including Mr Jumblatt, Mr Ghazaleh
or Mr Hariri’s friends.871 His only knowledge of the meeting was that he knew that it occurred on
that day and Mr Ghazaleh had told him before that its purpose was for Mr Al-Assad to ask Mr
Hariri to proceed with Mr Lahoud’s extension.872 Mr El-Sayyed also said that Syrian officers never
attended meetings between Mr Al-Assad and other dignitaries and he (Mr Al-Assad) ‘would not
invite the officers into a meeting and then insult Prime Minister Hariri during that meeting’. 873
546.

Mr El-Sayyed explained how Mr Hariri used to communicate with the Syrian government

through Mr Al-Assad’s aides.874 Mr El-Sayyed also stated Mr Hariri became ‘more open’ to
liaising with him after Mr Hariri resigned. Mr Hariri used to communicate with him through two
‘liaison officers’, journalists Mr Mohammed Chukr from Al Khayat newspaper and Mr Faisal
Salman. Mr Hariri also used to summon Mr El-Sayyed to visit him at home.875
547.

The Trial Chamber has thus considered Mr El-Sayyed’s evidence about his own role in

Lebanese politics during Mr Lahoud’s presidency, which included regular meetings and contacts
with all key political players including the president, Mr Hariri, Mr Jumblatt and Mr Nasrallah, in
which he said he discussed ‘very important policies relating to the country’.876
548.

Given Mr El-Sayyed’s role at the time, his assertion does have some strength. However,

the Trial Chamber has balanced the evidence of those who heard about the meeting from Mr Hariri

869

Jamil El-Sayyed, T. 6 June 2018, pp 70-73. Mr El-Sayyed said that ‘For sure this did not happen. Otherwise, I
would have known about it.’
870
Jamil El-Sayyed, T. 6 June 2018, p. 73.
871
Jamil El-Sayyed, T. 6 June 2018, pp 70-71.
872
Jamil El-Sayyed, T. 6 June 2018, pp 76-79.
873
Jamil El-Sayyed, T. 6 June 2018, p. 85.
874
Jamil El-Sayyed, T. 5 June 2018, p. 33.
875
Jamil El-Sayyed, T. 5 June 2018, p. 54.
876
Jamil El-Sayyed, T. 5 June 2018, p. 105.
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himself—and immediately afterwards—against Mr El-Sayyed’s negative assertion that he would
have had to have known about it and is of the view that this of itself does not displace the positive
evidence of what happened at the meeting.
549.

Having heard only hearsay evidence about what happened at the meeting, the Trial

Chamber cannot make any positive findings about what actually occurred. However, it notes that
the accounts that Mr Hariri is said to have given about what happened are consistent with other
evidence regarding the role that Syria was then playing in Lebanese internal political and economic
affairs. The Trial Chamber is satisfied that the meeting occurred, that its subject matter was
Mr Lahoud’s mandate extension and that Mr Al-Assad informed Mr Hariri that he was going to
have to accept that this was occurring.

2.
550.

28 August 2004: Council of Ministers meeting

Mr Hariri did not support the extension of Mr Lahoud’s mandate. But ultimately, in order

to avoid confrontation with Syria, he opted to support and facilitate it.877 On 28 August 2004, he
initiated the process of amending the Lebanese Constitution to allow this by convening a meeting
of his Council of Ministers.878
551.

At the meeting, Mr Hariri made some perfunctory remarks 879 during what was a ten-minute

session,880 and the Council voted to refer the matter to the Lebanese Parliament.881 The vote was
25 to four with Mr Hamade, Mr Aridi and Mr Farhat—all members of the Democratic Gathering—
and Mr Fares Boueiz opposing the extension.882 The Foreign Minister, Mr Jean Obeid, was absent,
which was understood to be an expression of his opposition, and Mr Siniora arrived very late after
being convinced by Mr Hariri to attend as his absence could have been interpreted as Mr Hariri
opposing the measure.883
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Marwan Hamade, T. 19 November 2014, pp 35, 80-81; Fouad Siniora, T. 23 March 2015, p. 61; Mustafa Nasser,
T. 15 April 2015, pp 58, 60; Walid Jumblatt, T. 5 May 2015, pp 28-29.
878
Exhibit P309 (An-Nahar article, 29 August 2004), pp 1-2; Ghazi El-Youssef, T. 10 March 2015, p. 60; Fouad
Siniora, T. 26 March 2015, p. 28; Jamil El-Sayyed, T. 6 June 2018, p. 66.
879
Exhibit P309, p. 3; Marwan Hamade, T. 19 November 2014, pp 35-37.
880
Exhibit P309, p. 1; Marwan Hamade, T. 19 November 2014, pp 34-35.
881
Marwan Hamade, T. 19 November 2014, p. 42.
882
Exhibit P309, pp 2-3, which describes Mr Bouiez and Mr Obeid as being absent from the meeting; Marwan
Hamade, T. 19 November 2014, pp 36, 39-42.
883
Marwan Hamade, T. 19 November 2014, pp 41-42; Fouad Siniora, T. 23 March 2015, pp 61-63.
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552.

It was understood that this vote was the result of Syria wanting to keep Mr Lahoud in his

post. Mr Hamade and Mr El-Sabeh both described how, a few weeks before the vote, it had become
commonly understood in the public eye—through the media—that Syria desired to maintain the
Lahoud presidency.884 After the adoption of the draft amendment, according to a newspaper article
on 29 August 2004, Mr Nasib Lahoud MP accused the Syrian leadership of being responsible for
the ‘erroneous choice’, and another MP, Mr Fares Sa’id, described Syrian pressure as
‘disgraceful.’885 The UN Secretary-General also reported on 1 October 2004 that:
It was widely contended in Lebanon, and asserted by the co-sponsors of resolution 1559
(2004), that the extension of President Lahoud’s term in office was the result of a direct
intervention by the Government of the Syrian Arab Republic. Ten members of the Chamber
of Deputies have tabled a motion in the Chamber to abrogate the law extending President
Lahoud’s term. Both the Lebanese and Syrian Governments have denied Syrian influence
on the extension.886

553.

According to a number of witnesses, Mr Hariri understood that, if he supported the

constitutional amendment to extend Mr Lahoud’s term, Syria would give him a free hand to select
several ministers in his government and would pressure Mr Lahoud to be cooperative with him.887
554.

Following the vote, Mr Hariri travelled to Sardinia, where he fell ill due to hypotension.

He also broke his arm and shoulder and was flown to Nice for treatment. 888

3.
555.

1 September 2004: Council of Maronite Bishops statement

On 1 September 2004, the Council of Maronite Bishops, led by Patriarch Sfeir, issued a

strong statement in response to the constitutional amendment, accusing Syria of treating Lebanon
like a Syrian province.889 The statement accused Syria of being responsible for everything that had
happened in Lebanon since the Taif Agreement, saying of Syria that:

884

Marwan Hamade, T. 19 November 2014, pp 40-41; Bassem El-Sabeh, T. 16 March 2015, p. 45.
Exhibit P309, p. 4.
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Exhibit P451 (Report of the UN Secretary-General pursuant to Security Council resolution 1559 (2004)), para. 27.
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Ghattas El-Khoury, T. 15 January 2015, pp 75, 81, 93; Fouad Siniora, T. 23 March 2015, pp 63-66, T. 25 March
2015, pp 100-101, T. 26 March 2015, pp 3-4; Hani Hammoud, T. 19 May 2015, pp 61-63.
888
Marwan Hamade, T. 19 November 2014, pp 43-44; Fouad Siniora, T. 23 March 2015, pp 66-67, T. 25 March 2015,
p. 94.
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Exhibit P364 (UNIC Beirut press review, 2 September 2004), p. 3; Ghattas El-Khoury, T. 15 January 2015, pp 5052; Bassem El-Sabeh, T. 16 March 2015, p. 46; Walid Jumblatt, T. 4 May 2015, pp 93-94.
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it interferes in all Lebanese affairs, be it administration, judiciary, economy and especially
politics through its representatives here and collaborators ... It compromises Lebanese
interests at international forums, and protects the corrupt ... That is how the culture of
bribes, perversion and corruption has flourished in Lebanon, while the Lebanese people
are being impoverished and Lebanese youth are emigrating in big numbers. 890

556.

To some, this was viewed as an important turning point in relations between Lebanon and

Syria.891

4.
557.

2 September 2004: Security Council resolution 1559

At the same time as the moves to extend President Lahoud’s mandate, concurrent

speculation was occurring in Lebanon that the UN Security Council was planning to pass a
resolution condemning Syrian influence in Lebanon, and particularly in the presidential election. 892
In August 2004, a draft resolution was circulated and—in letters to the UN Secretary-General and
the President of the Security Council dated 30 August 2004 and 1 September 2004—Lebanon and
Syria, respectively, opposed the draft. Lebanon submitted that the ‘presence of Syrian troops in
Lebanon is linked to the Taif Treaty and other bilateral agreements’ between Lebanon and Syria. 893
558.

According to Mr El-Sayyed, on 2 September 2004, Mr Al-Hassan visited him to pass on a

message from Mr Hariri that he was prepared to form a government under Mr Lahoud in his
extended term in office. Mr El-Sayyed passed the message on to Mr Lahoud and ‘we found that
this was comfortable, given the objection and the uproar in the country’. 894
559.

On 2 September 2004, the UN Security Council adopted resolution 1559 calling upon ‘all

remaining foreign forces to withdraw from Lebanon’. It expressed grave concern ‘at the continued
presence of armed militias in Lebanon, which prevent the Lebanese Government from exercising
its full sovereignty over all Lebanese territory’. It called for ‘the disbanding and disarmament of
all Lebanese and non-Lebanese militias’. It declared ‘its support for a free and fair electoral process

890

Exhibit P364, pp 3-4.
Bassem El-Sabeh, T. 16 March 2015, p. 46.
892
Marwan Hamade, T. 19 November 2014, p. 44; Walid Jumblatt, T. 4 May 2015, pp 91-92, T. 6 May 2015, p. 50.
893
Exhibit P310.2 (Letters dated 30 August 2004 from the Permanent Representative of Lebanon); exhibit P310.3
(Letters dated 1 September 2004 from the Permanent Representative of the Syrian Arab Republic); Marwan Hamade,
T. 8 December 2014, pp 45-46.
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Jamil El-Sayyed, T. 6 June 2018, p. 89.
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in Lebanon’s upcoming presidential elections conducted according to Lebanese constitutional
rules devised without foreign interference or influence’. 895
560.

According to the witnesses, it was generally understood that ‘foreign interference or

influence’ referred to Syrian attempts to extend President Lahoud’s mandate, that ‘foreign forces’
referred to Syrian troops and that ‘Lebanese and non-Lebanese militias’ referred to Hezbollah and
Palestinian militias.896
561.

In addressing the Security Council, the US Permanent Representative to the UN said that

Syrian actions over the preceding week had made a ‘crude mockery’ of the principle of free and
fair elections by pressuring and even threatening the Lebanese Parliament to extend Mr Lahoud’s
mandate. Further, the Security Council had been forced to move quickly in order to issue the
resolution prior to the vote in the Lebanese Parliament.897 According to Mr Hamade, President
Chirac had asked President Al-Assad to postpone the vote in Parliament on Mr Lahoud’s extension
until the UN Security Council had finalised the resolution.898
562.

The UN Security Council also resolved to remain actively seised of the matter, and asked

the Secretary-General to report on the implementation of the resolution within 30 days. 899
563.

On 1 October 2004, the Secretary-General reported that there had been no discernible

change in status since the passage of the resolution and that its requirements had not been met.900
He noted that Syrian troops were the only significant foreign forces deployed in Lebanon—
according to Syria, their troops in Lebanon numbered 14,000—and that Hezbollah was the most
significant armed group and carried out operations independently of Lebanese government control
or sanction.901

Exhibit P451, para. 10; exhibit P310.1 (UN Security Council resolution 1559 (2004)). See also exhibit P310.4 (UN
Security Council press release, 2 September 2004), stating that the resolution was passed with nine votes in favour
and six abstentions.
896
Marwan Hamade, T. 19 November 2014, pp 49, 59, 61-62, 65-66; Ghattas El-Khoury, T. 16 January 2015, p. 46;
Ghazi El-Youssef, T. 10 March 2015, pp 77-78; Mustafa Nasser, T. 10 April 2015, pp 35-36; Fouad Siniora, T. 26
March 2015, pp 24-25, T. 27 May 2015, p. 81; Walid Jumblatt, T. 4 May 2015, p. 90, T. 7 May 2015, pp 103-104.
897
Exhibit P310.4, pp 2, 5; exhibit P364, p. 1.
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Marwan Hamade, T. 19 November 2014, pp 49-50, 60.
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564.

On 19 October 2004, the President of the Security Council issued a statement noting the

Council’s ‘concern that the requirements set out in resolution 1559 (2004) have not been met’. 902
On 14 December 2004, the Secretary-General appointed Mr Terje Rød-Larsen as Special Envoy
for the implementation of Security Council resolution 1559.903 The Prosecutor, at the Trial
Chamber’s request, wrote to the United Nations Office of Legal Affairs seeking a waiver of
immunity to permit Mr Rød-Larsen to testify in the trial. This was refused. 904
565.

A media campaign, which according to a number of Prosecution witnesses was understood

to have been driven by the Syrian regime, then accused Mr Hariri of having been behind resolution
1559 or having failed to use his influence to prevent it from passing. 905 Mr El-Sayyed, by contrast,
disputed that Syria had held that opinion or had made such an accusation against Mr Hariri, stating
that ‘we cannot lower ourselves by saying that a person, even in the position of Prime Minister
Hariri, could really push or work such a resolution in the UN Security Council’. 906 He agreed that
there were daily accusations in the media to that effect and also noted that the Israelis, including
their Foreign Minister, Mr Silvan Shalom, had said that the Israelis were behind the resolution.907
566.

Mr Hariri, according to his associates, shared the resolution’s goal of removing Syrian

troops and influence from Lebanon. However, he had hoped to achieve this without provoking
Syria.908 Mr El-Sayyed was of the view that Mr Hariri did not support the resolution.909 Mr Hariri’s
position, which he communicated to Syria and to other states, was that Syrian withdrawal should

902

Exhibit P542 (Statement by the President of the UN Security Council, 19 October 2004).
Exhibit P322; Marwan Hamade, T. 19 November 2014, p. 68; Ghattas El-Khoury, T. 16 January 2015, p. 46.
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of Mr Rød-Larsen’s failure to appear as the Oneissi Defence considered him to be ‘a main witness’ in the trial.
However, despite this, counsel had not asked the Trial Chamber to write to the UN asking it to reconsider its decision
not to waive the immunity. Oneissi Defence closing submissions, T. 20 September 2018, pp 19-21, 24, 48.
905
Marwan Hamade, T. 19 November 2014, pp 61, 66, 68, T. 8 December 2014, pp 42-43, 55-56; Faisal Salman, T.
8 January 2015, pp 39-40; Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 49; Bassem El-Sabeh, T. 16 March
2015, p. 59; Hani Hammoud, T. 19 May 2015, pp 57-58.
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Jamil El-Sayyed, T. 6 June 2018, pp 50-51, 56-57.
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begin with redeployment pursuant to the Taif Agreement and that the disarmament of Hezbollah—
an issue that he did not view as urgent—should be negotiated through national dialogue.910
567.

Mr Hariri denied having been behind the resolution, and those close to him believed that

he had nothing to do with it.911 The Trial Chamber has seen no evidence that Mr Hariri was
associated with it, and to the contrary, it would appear that the passage of the resolution did not
coincide with his political interests at the time.
568.

There was strong opposition in Lebanon and Syria to the resolution. Both President Al-

Assad and Mr Nasrallah, and Syrian and Hezbollah representatives, which included Mr Nasser
Kandil, publicly defended the Syrian presence in Lebanon and condemned the resolution.912 In
November 2004, Mr Nasrallah stressed that Hezbollah was committed ‘to standing by Syria and
to defending Syria just like Syria has defended us’, and thousands of Hezbollah supporters
marched in Beirut to express condemnation of resolution 1559, brandishing pictures of Presidents
Al-Assad and Lahoud.913
569.

Mr El-Sayyed’s conclusion, however, was that ‘in a nutshell … Hariri’s assassination

implemented the resolution’,914 meaning that its effect was to force Syria to withdraw its troops,
in April 2005.

5.
570.

3 September 2004: Parliament vote

On 3 September 2004, less than 24 hours after the passage of the UN Security Council

resolution, the Lebanese Parliament approved the constitutional amendment extending President

910

Marwan Hamade, T. 19 November 2014, p. 68, T. 8 December 2014, pp 53, 61; Walid Jumblatt, T. 7 May 2015,
p. 106; Fouad Siniora, T. 27 May 2015, p. 80.
911
Marwan Hamade, T. 19 November 2014, p. 66, T. 20 November 2014, p. 10; Faisal Salman, T. 8 January 2015, pp
39-40; Fouad Siniora, T. 26 March 2015, p. 24; Walid Jumblatt, T. 4 May 2015, p. 90, T. 5 May 2015, p. 29.
912
Exhibit P532 (UNIC Beirut press review, 8 October 2004), p. 2; exhibit P432 (UNIC Beirut press review, 11
October 2004), pp 1-3, 6-7; Walid Jumblatt, T. 5 May 2015, pp 91-92; exhibit P532 (UNIC Beirut press review, 12
November 2004), p. 5; exhibit P532 (UNIC Beirut press review, 1 December 2004) pp 3-4; exhibit P532 (UNIC Beirut
press review, 17 January 2005), pp 4, 6; exhibit P532 (UNIC Beirut press review, 8 February 2005), pp 3-4.
913
Exhibit P532 (UNIC Beirut press review, 12 November 2004), p. 5; exhibit P532 (UNIC Beirut press review, 1
December 2004), pp 3-4; Walid Jumblatt, T. 5 May 2015, pp 91-92.
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Lahoud’s term.915 Mr Hariri attended the session, voted for the measure916 and asked his bloc to
vote in support of the measure.917
571.

Mr El-Khoury and Mr Majdalani testified that before the vote, Syrian security officers

attempted to contact members of Mr Hariri’s bloc and threatened their safety should they vote
against the amendment.918 In Parliament, Mr Jumblatt and others spoke against the measure,919
and 29 members—dubbed the ‘list of honour’ in some media, and the ‘list of shame’ by
Mr Kandil—voted against it,920 including Mr El-Khoury.921 The measure required a two-thirds
majority, which it received due to the support of the majority of Mr Hariri’s bloc. 922
572.

According to the UNIC Beirut press review, the White House then issued a statement

condemning Syrian interference in the Parliamentary vote and branding it a direct contradiction of
resolution 1559.923
573.

From August/September 2004 until shortly before his death, Mr Hariri engaged in close

dialogue with Mr Nasrallah,924 and in that period the two met between ten and 20 times,925 each
915

Marwan Hamade, T. 19 November 2014, pp 78, 82; Ghattas El-Khoury, T. 15 January 2015, pp 65, 67; Walid
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adopted, the Chamber of Deputies approved Constitutional Law 585 by a vote of 96 to 29 with three members not
present, thereby extending President Lahoud’s term by three years. The law stated that “for a one and exceptional
time, the mandate of the current President of the Republic will be renewed to three additional years that should end
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El-Sabeh, T. 16 March 2015, p. 47; Walid Jumblatt, T. 4 May 2015, pp 87-88; exhibit P406 (An-Nahar article, 4
September 2004), pp 1-2; exhibit P432, pp 6-7, referring to the ‘list of shame’. See also exhibit P532 (UNIC Beirut
press review, 3 September 2004), p. 2.
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Ghattas El-Khoury, T. 15 January 2015, pp 33, 48, 56, 72; Atef Majdalani, T. 28 April 2015, pp 42-43; Ghazi ElYoussef, T. 10 March 2015, p. 62; exhibit P406, p. 2.
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Marwan Hamade, T. 18 November 2014, p. 75, T. 19 November 2014, p. 43, T. 8 December 2014, p. 6; Ghattas
El-Khoury, T. 15 January 2015, p. 48; Bassem El-Sabeh, T. 16 March 2015, p. 49.
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Exhibit P424, p. 2.
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Bassem El-Sabeh, T. 17 March 2015, p. 97.
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Mustafa Nasser, T. 9 April 2015, pp 27, 35-40. A UNIC Beirut press release dated 24 September 2004 quoted Mr
Jumblatt as stressing that there would be no coexistence with the Lahoud regime and states that Mr Jumblatt said Mr
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meeting lasting two to three hours.926 There were also four to five meetings between Mr Hariri and
Mr Hussein Khalil—described as Mr Nasrallah’s right-hand man, in charge of political relations
with prominent figures and blocs927—without Mr Nasrallah.928 Mr Mustafa Nasser—the journalist
who was an advisor to Mr Hariri and intermediary between Mr Hariri and Hezbollah—stated that
most ‘negotiations’ were done by himself, and the two men met rarely in person.929
574.

According to a press release, on 5 September 2004, after an accident in Sardinia, Mr Hariri

received telephone calls from both Mr Nasrallah and Mr Lahoud. 930
575.

According to Mr Nasser, the meetings between Mr Hariri and Mr Nasrallah always

occurred outside Quraitem Palace.931 Mr Hariri would go in one car, along with his ‘most trusted
security’—usually Mr Al-Arab, and sometimes Mr Al-Hassan. Mr Hariri would drive himself.
One of Hezbollah’s security vehicles would meet Mr Hariri at the edge of the ‘security zone’ and
lead him to the meeting location. Mr Nasser also explained that most of the time, the meetings
would take place in different locations,932 including more than once at Mr Nasser’s home.933
According to Mr Nasser, only he, Mr Hussein Khalil, Mr Hariri and Mr Nasrallah would be present
in the meetings.934 The meetings took place in complete secrecy.935 No notes were taken.936 Most
of the meetings would take place at night.937 Mr El-Sayyed, on the other hand, insisted in his
testimony that these meetings ‘were not secret meetings’.938
576.

According to Mr Soubra, one of Mr Hariri’s close protection officers, the convoy’s

composition changed when Mr Hariri was meeting Mr Nasrallah—Mr Nasrallah would send one
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Mustafa Nasser, T. 10 April 2015, pp 69-70.
Mustafa Nasser, T. 9 April 2015, pp 7-8.
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Mustafa Nasser, T. 9 April 2015, pp 35-40.
929
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 16.
930
Exhibit P303 (Press releases), ERN D0004663.
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April 2015, p. 38. If speaking on the telephone, Mr Nasser and Mr Hariri would have a coded conversation to arrange
a meeting with Mr Khalil. Mustafa Nasser, T. 9 April 2015, pp 43-44.
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Fouad Siniora, T. 24 March 2015, p. 78; Atef Majdalani, T. 30 April 2015, pp 12-13.
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Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 38.
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of his cars, and two armoured cars would be used for Mr Hariri, plus two standard Peugeot cars
for security.939
577.

A number of witnesses stated that meetings between Mr Nasrallah and Mr Hariri increased

in frequency over time, in response to political events. Mr Nasser and Mr El-Youssef said that the
increase came with the extension of Mr Lahoud’s mandate in August to September 2004. 940 Mr ElYoussef, additionally, stated that it was the attempted assassination of Mr Hamade941 after 1
October 2004. Mr Salim Diab said that it coincided with Mr Hariri’s resignation as prime
minister.942 Mr Nasser also stated that the meetings became ‘far more frequent’ in the last six
months of Mr Hariri’s life.943
578.

The overall aim of the meetings was to establish political cooperation with Hezbollah.944

A range of topics was covered. According to Mr Hammoud and Mr Siniora, the meetings were at
first focused on attempting to block the proposed extension of Mr Lahoud’s mandate as
president.945 When this failed, the dialogue concentrated on the adoption of Security Council
resolution 1559 in September 2004. 946
579.

Mr Hariri was convinced that the resolution would lead to the Syrian withdrawal from

Lebanon and, according to Mr Hammoud, aimed to convince Mr Nasrallah that this was not a
‘catastrophe’ for Hezbollah.947 Mr Hariri said that in order to respect the Taif Agreement, he would
agree to the withdrawal of Syria to the Bekaa area, not all the way out of Lebanon.948 Mr ElKhoury, Mr El-Sabeh and Mr Nasser each described how Mr Hariri was hoping for an electoral
alliance with Mr Nasrallah.949 Mr El-Chammaa, who discussed the meetings with Mr Hariri,
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described their ongoing purpose as an attempt to build a new future for Lebanon and to preserve
good relations between Lebanon and Syria.950
580.

The evidence varied as to discussions about Hezbollah’s arms. Mr Jumblatt was certain

that the meetings between Mr Hariri and Mr Nasrallah did not include discussion of Hezbollah’s
weapons, and that Mr Hariri did not want to put the issue of armament on the table. 951 Mr Nasser
also stated that Mr Nasrallah’s primary concern was the potential disarmament of Hezbollah under
the UN Security Council resolution, and that Mr Hariri assured him that Hezbollah would retain
its weapons until a peace agreement was reached with Israel. Mr Hariri told Mr Nasrallah that he
would have no bargaining chip to negotiate with Israel if the resistance were disarmed. 952
581.

By contrast, Mr El-Chammaa testified that Mr Hariri had told him that the two were

discussing the eventual disarming of Hezbollah in the weeks and months before February 2005. 953
Mr Hariri did not consider that the presence of arms in the hands of any party other than the
Lebanese security forces was acceptable.954

F.
582.

Background to the Bristol Group meetings

On 4 September 2004, the day after the Parliamentary approval for Mr Lahoud’s mandate

extension, the Qornet-Chehwan Gathering held an extraordinary meeting at Patriarch Sfeir’s
summer residence in Diman.955 It called for a better balance of power in Lebanon and for Syrian
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say yes in general; however, I would like to add that I was not following up exactly what was going on between
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And I cannot know for sure because I would not be able to know unless he told me. I do not ask. I only know what he
tells me. What I mentioned previously, I mentioned it and I cannot add anything to it.’ Ghaleb Ahmad El-Chammaa,
T. 11 February 2015, p. 73.
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withdrawal956 and issued an ‘Accord’ condemning the constitutional amendment to extend the
presidential term.957
583.

Meanwhile, in early September 2004, a broader opposition coalition began meeting at the

Hotel Bristol and became known as the Bristol Group or Gathering.958 The Bristol Group included
a number of groups and individuals959 and became wide enough to represent all factions—right
and left.960 Witnesses testified that the Bristol Group reflected a broader public opposition to
Syria,961 aimed at ‘raising the voice’ against Syria in line with Security Council resolution 1559
and the withdrawal of Syrian troops.962
584.

The evidence differed slightly as to the precise start date of the Bristol Group meetings, at

least in the sense of when the participants started their discussions—although the evidence is
consistent that its first formal meeting was at the Bristol Hotel in Beirut on 22 September 2004.
Mr El-Khoury explained that the participants all shared the same view, to put an end to interference
in the judiciary and to amend the electoral law in a way that is just and fair to everyone. 963 Mr ElChammaa said the meetings began ‘back then’, meaning when Mr Hariri returned from Damascus
in late August 2004.964 Mr El-Khoury referred to summer 2004—and says the preparations for the
first Bristol meeting started immediately after the vote amending the constitution.965
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international law, pushing it into major risks’. See also Walid Jumblatt, T. 4 May 2015, pp 93-95.
958
Marwan Hamade, T. 20 November 2014, p. 28, T. 8 December 2014, p. 5; Ghaleb Ahmad El-Chammaa, T. 10
February 2015, pp 57-58.
959
The evidence, however, differs on the relationship between the Bristol Group and the Qornet-Chehwan Gathering.
Mr El-Youssef said that the five or six groups in the Bristol Group included the Qornet-Chehwan Gathering. Ghazi
El-Youssef, T. 10 March 2015, p. 62. Mr El-Chammaa stated that the Bristol Gathering remained separate from the
Qornet-Chehwan Gathering. Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 57-58. Mr El-Sayyed stated that
it was the Qornet-Chehwan Gathering itself which expanded and then became the Bristol Group. Jamil El-Sayyed, T.
7 June 2018, pp 3-4. While, Mr El-Khoury said that the Bristol Group came together under the umbrella of the QornetChehwan Gathering. Ghattas El-Khoury, T. 15 January 2015, p. 13. The Trial Chamber is of the view that nothing
turns on these differences of recollection or interpretation.
960
Ghattas El-Khoury, T. 15 January 2015, p. 74.
961
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 57. See also Bassem El-Sabeh, T. 16 March 2015, p. 54.
962
Jamil El-Sayyed, T. 7 June 2018, p. 4. See also Walid Jumblatt, T. 4 May 2015, pp 89-90.
963
Ghattas El-Khoury, T. 16 January 2015, p. 20.
964
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, pp 56-57.
965
Ghattas El-Khoury, T. 15 January 2015, p. 76.
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585.

A number of Mr Hariri’s political advisors joined the Bristol Group. 966 Mr Walid Jumblatt,

who was a friend and political ally of Mr Hariri’s, was a ‘main figure’ in the group.967 Another
was Mr El-Khoury, Mr Hariri’s physician,968 who also had a role to play because he was a friend
of Mr Jumblatt’s.969 Mr Fuleihan, an MP, who was also a professor at the American University of
Beirut and a close associate of Mr Hariri,970 and Future Movement MP Mr Ahmad Fatfat, who was
the first Muslim minister to join the opposition coalition, were two others. 971
586.

Evidence about Mr Hariri’s direct involvement in the early Bristol Group varied. Mr El-

Khoury stated that he was ‘mandated’ by Mr Hariri to develop the coalition, and was entrusted
with the coordination with Mr Hariri and Mr Jumblatt.972 According to Mr Jumblatt, his and
Mr Hariri’s shared agenda was ‘to enlarge the coalition and to gather the biggest number of
Lebanese parties in order to voice our opposition to the extension.’973
587.

Mr El-Chamma said that while Mr Hariri ‘implicitly’ supported the opposition by allowing

his close allies to engage in contact with the Bristol Group, he maintained a real hope that he would
be able to change the Syrians’ position.974 Mr El-Sayyed said that he had never heard that Mr Hariri
met the group or intended to be a member of it.975 Mr El-Youssef also said that while Mr Hariri’s
heart was with the opposition, he was not able to say so publicly in September 2004.976 Mr Hani
Hammoud stated that while Mr Hariri had a clear intention to join or create an opposition alliance,
he wanted to be represented at the meeting but not attend himself. 977 Mr El-Sayyed explained that
the presence of Mr Hariri’s allies in the group was a clear sign that Mr Hariri was not boycotting
it,978 however, he wanted to take an intermediate position, not going as far as the Bristol Group.
He did not, for example, call for the withdrawal of Syrian troops.979 Mr Mustafa Nasser also stated

966
967
968
969
970
971
972
973
974
975
976
977
978
979

Marwan Hamade, T. 8 December 2014, p. 5; Jamil El-Sayyed, T. 7 June 2018, pp 5-6.
Marwan Hamade, T. 8 December 2014, p. 5; Jamil El-Sayyed, T. 7 June 2018, p. 4.
Jamil El-Sayyed, T. 7 June 2018, p. 4.
Marwan Hamade, T. 8 December 2014, p. 5; Ghattas El-Khoury, T. 15 January 2015, pp 13-14.
Jamil El-Sayyed, T. 7 June 2018, p. 5; Marwan Hamade, T. 8 December 2014, p. 5.
Marwan Hamade, T. 8 December 2014, pp 5-6.
Ghattas El-Khoury, T. 15 January 2015, pp 13-14.
Walid Jumblatt, T. 5 May 2015, p. 15.
Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 58.
Jamil El-Sayyed, T. 7 June 2018, p. 4.
Ghazi El-Youssef, T. 10 March 2015, p. 63.
Hani Hammoud, T. 19 May 2015, pp 60, 72.
Jamil El-Sayyed, T. 7 June 2018, pp 5-6.
Jamil El-Sayyed, T. 7 June 2018, p. 6.
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that the members of the Bristol Group did not share the same political opinions as Mr Hariri.980
Mr Hariri was an Arab nationalist who had good relations with Syria, whereas the Bristol Group
was absolutely against Syria.981
588.

On 6 and 7 September 2004, four ministers—Mr Marwan Hamade, Mr Ghazi Aridi,

Mr Abdullah Farhat982 and Mr Fares Boueiz—resigned from Mr Hariri’s government.983 On
12 September 2004, Mr Hariri announced, after having just received the UN award in Barcelona
that day, that his government would resign before the end of September. 984
589.

In Mr Hammoud’s view, Mr Hariri had made up his mind to take part in the upcoming

elections from a position of opposition in order to break the status quo and to be part of the Bristol
Group.985
590.

During September 2004, Mr Jumblatt became increasingly vocal about Syrian interference

in Lebanon. He and Mr Nasib Lahoud—leader of the Democratic Renewal Movement—met on
11 September 2004. Mr Jumblatt opposed Syria’s intervention in respect of the extension, while
Mr Lahoud stated that Lebanon’s democracy/sovereignty/liberties must be safeguarded, and urged
a timetable for the Syrian withdrawal.986 On 13 September 2004, Mr Jumblatt’s Democratic
Gathering bloc announced that it was preparing a ‘Ten Point’ document directed, among other
issues, at the Syrian interference in Lebanese affairs.987 The same day, the US government called

980

Mustafa Nasser, T. 10 April 2015, p. 61.
Mustafa Nasser, T. 15 April 2015, pp 108-109.
982
According to An-Nahar, their three identical resignation letters read, ‘Mr Prime Minister, in keeping with the
principled position of the Democratic Gathering in opposition to an extension of the term of office of the President of
the Republic, and desiring as we do to respect the Constitution, protect freedom and democracy in Lebanon, prevent
the conversion of our political system into a presidential system, and preserve what hope remains of rescuing the
country from its crises, we find it impossible to participate in bearing responsibility for the results and impact of what
has happened and is happening. Accordingly, we hereby tender to you our resignations from the Government, hoping
that you will accept them. We thank you for your confidence and your cooperation with us, and we wish you and
Lebanon continued success.’ Exhibit P312 (An-Nahar article, 8 September 2004), p. 2.
983
Exhibit P303 (Press releases), ERNs D0004611-D0004612; exhibit P312; Marwan Hamade, T. 20 November 2014,
pp 3, 6-9, 11. Mr Hamade resigned only from the Council of Ministers but not from the Council of Deputies, because
it was presided over by President Lahoud and it was necessary to show disapproval of the extension.
984
Exhibit P470 (Press release, 13 September 2004), pp 1, 10-11; Marwan Hamade, T. 20 November 2014, pp 18-20.
985
Hani Hammoud, T. 19 May 2015, pp 76-77.
986
Exhibit P425 (UNIC Beirut press review, 13 September 2004), p. 4; Walid Jumblatt, T. 5 May 2015, pp 10-11.
987
Exhibit P328 (Press release, 13 September 2004), p. 2.
981
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for a Syrian withdrawal from Lebanon and an end to its interference in Lebanon’s internal
affairs.988
591.

On 17 September 2004, Mr Hariri met the French President Mr Jacques Chirac in Paris. 989

592.

Also on 17 September 2004, Mr Jumblatt was quoted as saying that what was happening

in Lebanon confirmed that ‘Lebanon was transforming into a big prison’. 990 In a press release on
19 September 2004, Mr Jumblatt announced he was ‘in solidarity with the opposition. We either
participate in the government together or not’.991
593.

On 21 September 2004, a press conference publicly announced the Bristol Group’s

‘Democratic Gathering Declaration for Freedoms and the Protection of the Constitution and the
Democratic Regime, Beirut, 21 September 2004’.992 Mr Hariri was not present—according to
Mr Hamade, he, rather than Mr Hariri, read the statement, to not ‘blow up’ the situation between
Lebanon and Syria.993 Mr El-Sabeh, who was then an MP aligned with Mr Hariri, said that the
declaration meant that Mr Jumblatt and Mr Hariri would either participate in the government with
the opposition or not at all—thus mirroring Mr Jumblatt’s earlier statement.994

G.
594.

First Bristol Group Meeting: 22 September 2004 and aftermath

The first Bristol Group meeting took place on 22 September 2004.995 Six of Mr Hariri’s

cabinet ministers participated.996 Mr El-Khoury and Mr Fuleihan did not attend,997 in Mr El-

988

Exhibit P425, p. 1, reporting a statement by the US Assistant Secretary of State for Near Eastern Affairs, after talks
with President Al-Assad.
989
Exhibit P346 (Logbook of Mr Hariri’s trips abroad), p. 4 (ERN 60004132 T).
990
Walid Jumblatt, T. 5 May 2015, pp 17-19; exhibit P426 (UNIC Beirut press review, 20 September 2004), p. 4,
which reported that ‘Druze overlord and chief of the Progressive Socialist Party, Walid Jumblat, over the weekend
stepped up the battle against the regime “in defense of Lebanon’s freedom” to a point of no return. In an unprecedented
harsh attack against the regime of President Emile Lahoud, Jumblat charged that Lebanon was transforming into a big
prison where authoritarian and one party rule is being installed, the local press, including Beirut's leading An-Nahar
newspaper reported Monday.’
991
Exhibit P428 (Press release, 19 September 2004), p. 1.
992
Marwan Hamade, T. 20 November 2014, pp 38-39; exhibit P314 (Democratic Gathering Declaration for Freedoms
and Protection of the Constitution and the Democratic Regime, 21 September 2004).
993
Marwan Hamade, T. 19 November 2014, p. 25.
994
Bassem El-Sabeh, T. 16 March 2015, p. 51.
995
Ghattas El-Khoury, T. 15 January 2015, pp 74, 76-77; Walid Jumblatt, T. 5 May 2015, pp 20-23; exhibit P427
(UNIC Beirut press review, 23 September 2004), p. 5.
996
Bassem El-Sabeh, T. 16 March 2015, pp 50-52.
997
Ghattas El-Khoury, T. 15 January 2015, pp 77-78.
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Khoury’s case, because he was attending a medical conference.998 Mr Fatfat also attended,
although he did so in his personal capacity. At the time, neither Mr Fatfat’s presence, nor Mr ElKhoury’s intended attendance, were understood to be a clear sign of Mr Hariri’s support for the
Bristol Group.999 Mr El-Khoury and Mr Hariri knew in advance the identity of the attendees. 1000
595.

Mr El-Khoury described what was agreed during the first Bristol Group meeting, although

he was not present himself, and the source of his knowledge was unclear. He stated that ‘we’
agreed on a series of topics: the implementation of the Taif Agreement, free elections and calling
for President Lahoud to resign. There were two opinions on the Syrian presence. Some called for
the implementation of the Taif Agreement, meaning the withdrawal of Syrian forces to the Bekaa
and then to the Syrian border. Others said the gradual withdrawal under the Taif Agreement should
have already happened and they wanted a full and complete withdrawal of Syrian forces from
Lebanon.1001
596.

Inside the meeting was a prominent banner which read ‘Defending the freedoms and

protecting the constitution, the preparatory committee’; a publicity video clearly shows this.1002
Mr Jumblatt testified that the banner reflected ‘the general slogan of the opposition’.1003
Mr Jumblatt sat with three allies, Mr Carlos Edde, the head of the National Bloc Party, and
Mr Nehmeh Tomeh and Mr Salah Hnein, who were MPs in his coalition.1004
597.

Media reporting described it as a ‘tumultuous’ meeting in which both sides crossed the

‘point of no return’.1005 According to Mr Jumblatt, a media article stated that another group, of
factions opposed to the Lahoud extension, was scheduled to meet on 23 September 2004, to
support the extension and denounce Mr Jumblatt as ‘subversive and treacherous’. 1006 Mr Jumblatt
described this as the opposition ‘move’, which was the Syrian regime unleashing supporters to
attack him.1007 Mr Jumblatt was also quoted as saying that if ‘anyone of us leaves this Lebanese998

Ghattas El-Khoury, T. 15 January 2015, p. 77.
Ghattas El-Khoury, T. 15 January 2015, p. 78.
1000
Ghattas El-Khoury, T. 15 January 2015, p. 77; Bassem El-Sabeh, T. 16 March 2015, pp 51-52.
1001
Ghattas El-Khoury, T. 15 January 2015, pp 77-78.
1002
Bassem El-Sabeh, T. 16 March 2015, pp 52-53; exhibit P365 (Video footage of Bristol Group meetings); Walid
Jumblatt, T. 5 May 2015, pp 20-21.
1003
Walid Jumblatt, T. 5 May 2015, p. 21.
1004
Bassem El-Sabeh, T. 16 March 2015, p. 53; Walid Jumblatt, T. 5 May 2015, pp 21-22. See also exhibit P365.
1005
Exhibit P427, p. 5. See also Walid Jumblatt, T. 5 May 2015, pp 23-24.
1006
Walid Jumblatt, T. 5 May 2015, p. 26; exhibit P427, p. 5.
1007
Walid Jumblatt, T. 5 May 2015, p. 23.
999

Case No. STL-11-01/T/TC

178 of 2642

18 August 2020

R332164

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Arab democratic and diverse consensus, he/she will end; and if Walid Jumblatt leaves this
consensus, he will also end.’1008
598.

According to an Al-Mustaqbal press release, on 24 September 2004, Mr Hariri met

Patriarch Sfeir in Bkirki in what was described as a ‘constructive and positive meeting’. 1009 On 29
September 2004, he met President Chirac for the second time in a fortnight. According to AlMustaqbal, they discussed the most recent developments in the region and bilateral relations
between Lebanon and France.1010
599.

The Trial Chamber can conclude from this evidence that Mr Hariri’s political allies

attended the Bristol Group meetings with his support. This was contemporaneous with growing
concern about the involvement of Syria in Lebanese political affairs. It was clearly a provocative
move against Syria, which the evidence suggests was how the Syrians took it.

H.
600.

Security arrangements and concerns in late 2004

The Trial Chamber heard evidence that Mr Hariri’s security was seen to be at greater risk

in the late months of 2004.
601.

Mr Siniora testified that Mr Hariri expressed concerns to him about his personal security.

For example, in late 2003 to early 2004, Mr Hariri told him, ‘You know, Fouad, we have now -by now discovered many assassination attempts by Hezbollah targeting me’. He did not know what
time Mr Hariri was referring to.1011
602.

In or around November 2004, Mr Salim Diab was told by two members of Mr Hariri’s

security detail—Mr Al-Hassan and Mr Al-Arab—that there were concerns about Mr Hariri’s
security.1012 There were no specific grounds or concrete threats,1013 but due to Mr Hariri’s positions
on Security Council resolution 1559 and the Lahoud extension, the team wanted to strengthen
Mr Hariri’s protection. Mr Hariri had laughed at these concerns when Mr Al-Hassan and Mr Al-

1008
1009
1010
1011
1012
1013

Walid Jumblatt, T. 5 May 2015, p. 31; exhibit P429 (An-Nahar article, 23 September 2004), p. 2.
Exhibit P303 (Press releases), ERN D0004672.
Exhibit P303, ERNs D0004690-D0004691.
Fouad Siniora, T. 24 March 2015, pp 24-25.
Exhibit 2D111 (Witness Statement of Salim Diab), para. 4.
Salim Diab, T. 22 January 2015, p. 87, T. 3 February 2015, p. 71.
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Arab raised them, and they hoped he might listen to Mr Diab.1014 However, the response was
similar when Mr Diab did raise it—Mr Hariri said that they—meaning Mr Al-Assad and
Mr Lahoud—would not ‘dare to touch him’.1015
603.

According to Mr El-Youssef, in December 2004, Mr El-Youssef met Mr Ghassan Salameh,

advisor to the UN Secretary-General. Mr Salameh asked Mr El-Youssef to tell Mr Hariri to be
careful. He said: ‘Let him be very careful. The Syrians want his political assassination or
otherwise.’1016 The witness then met Mr Hariri and conveyed the threat—Mr Hariri was shocked
and called Mr Salameh for a meeting at his house in Paris.1017 Mr Salameh told Mr Hariri that the
threat was serious—he said that if Mr Hariri returned to Lebanon he should be ready for ‘political
assassination’, which, if he resisted, would result in his death. Mr Hariri was shocked, and said
that he was what the French and Americans called a ‘red line’, meaning that no one could touch
him.1018
604.

Mr Hariri’s security detail included both ISF police officers and civilian bodyguards.1019

When Mr Hariri was still prime minister, his car would be accompanied by a reconaissance car,
30-40 people and explosive experts.1020 Sometimes there would be a decoy convoy, without
Mr Hariri.1021
605.

According to Witness PRH076, Mr Hariri’s personal security detail included three civilian

protection vehicles as well as Mr Hariri’s armoured car and an ambulance. 1022 With the exception
of Mr Hariri’s vehicle, none of the cars were armoured. However, they were fitted with signal
jamming devices.1023 ISF vehicles and motorcycles would also form part of the convoy.1024
According to Mr Amer Chehadeh, a close protection officer and occasional driver for Mr Hariri,
there would be an ISF vehicle to match each of civilian convoy cars.1025 Every convoy that went

1014
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1016
1017
1018
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1020
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1022
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Exhibit 2D111 (Witness Statement of Salim Diab), para. 5.
Salim Diab, T. 22 January 2015, pp 64-66; exhibit 2D111 (Witness Statement of Salim Diab), paras 6-7.
Ghazi El-Youssef, T. 10 March 2015, pp 78-79.
Ghazi El-Youssef, T. 10 March 2015, p. 79.
Ghazi El-Youssef, T. 10 March 2015, p. 80.
Witness PRH101, T. 5 October 2016, pp 15-16.
Witness PRH357, T. 2 June 2015, pp 12-13.
Witness PRH076, T. 14 October 2014, p. 14.
Witness PRH076, T. 14 October 2014, pp 14-15.
Witness PRH076, T. 14 October 2014, p. 16.
Witness PRH076, T. 14 October 2014, pp 14-15.
Amer Chehadeh, T. 16 October 2014, pp 5, 7-8.
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out would include between 17 and 20 ISF officers.1026 The ISF personnel would check the convoy
routes in advance, using dogs and ‘specific people’.1027 When Mr Hariri was prime minister, Mr
Talal Nasser—who remained team leader for Mr Hariri’s close protection up until his death in the
explosion1028—would decide the route in consultation with the ISF.1029 The relationship between
the ISF and the civilian members of the convoy was ‘excellent’. 1030
606.

The Trial Chamber heard evidence that Mr Hariri was sometimes resistant to complying

with the security measures. Mr Zakaria Badawi—a driver and civilian bodyguard for Mr Hariri’s
family1031—stated that around four months before he died, Mr Hariri cancelled a second armoured
vehicle in the convoy. According to the witness, Mr Hariri was considered ‘careless’ when it came
to security and was over-confident.1032 Mr Youssef Al-Ajouz, another driver and security guard
for Mr Hariri’s family,1033 stated that even before the reduction in staff, Mr Hariri did not like big
convoys.1034
607.

After Mr Hariri resigned on 26 October 2004, he initially retained around the 30 to 50 ISF

protection officers he had been allocated as prime minister. 1035 However, on 29 November 2005,
while Mr Hariri was in Monte Carlo, he was informed by Mr Wissam Al-Hassan that his ISF
security detail would be reduced.1036 Mr Hariri’s close protection staff were reduced from
approximately 30 to 50 officers to eight,1037 which was a ‘drastic’ cut.1038 Witness PRH357 also

1026

Amer Chehadeh, T. 16 October 2014, pp 8-9.
Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 32.
1028
Exhibit 1V34 (Roula Nasser’s statement), para. 6; exhibit 1V33 (Kamal Nasser’s statement), para. 6.
1029
Mohammed Dia, T. 17 October 2014, p. 7.
1030
Exhibit P335 (Zakaria Badawi’s witness statement), para. 15 (ERN 60295783).
1031
Exhibit P335 (Zakaria Badawi’s witness statement), para. 6 (ERN 60295781).
1032
Exhibit P335 (Zakaria Badawi’s witness statement), para. 14 (ERN 60295783).
1033
Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 5 (ERN 60300711).
1034
Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 23 (ERNs 60300714-60300715).
1035
Witness PRH101, T. 6 October 2016, pp 79-80.
1036
Hani Hammoud, T. 19 May 2015, pp 77-79. See also exhibit P346 (Logbook of Mr Hariri’s trips abroad), p. 6
(ERN 60004134 T); exhibit P303 (Press releases), ERN D0004845; exhibit P1782 (Narrative overview of telephone
activity and relevant events), p. 98.
1037
Witness PRH009, T. 11 October 2016, pp 50-51, 55; Witness PRH076, T. 14 October 2014, p. 17; Witness
PRH149, T. 3 June 2015, pp 81-84; exhibit P339 (Witness PRH314’s statement), para. 6 (ERN 60295568); Witness
PRH357, T. 2 June 2015, p. 13. See also Hani Hammoud, T. 19 May 2015, pp 77-79 (the ISF officers were reduced
to four); Witness PRH101, T. 6 October 2016, pp 79-80 (security detail was reduced to six or seven persons); exhibit
P336 (Statement of Tarek Soubra), para. 42 (ERN 60295670) (five or six ISF members, reduced from 50).
1038
Exhibit P336 (Statement of Tarek Soubra), para. 42 (ERNs 60295672-60295673).
1027
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stated that the ISF took away all the explosive experts, as well as the specific ISF vehicles that had
been allocated to Mr Hariri.1039
608.

After his security detail was reduced following his resignation, Mr Hariri’s usual convoy

consisted of 12 civilian bodyguards, including two medical staff, and four ISF police officers.1040
Mr Hariri selected the ISF members he retained following the reduction in his security. 1041
609.

According to Witness PRH149, Mr Hariri was upset by the decision.1042 Mr Hariri had told

Mr Hammoud that Mr Lahoud had assured him nothing would change with regard to security.1043
Further, while General Ali Al-Hajj—the ISF Director General—had ordered the reduction in
numbers,1044 Mr Hariri told Mr Hammoud that the decision could not have been taken without
orders from Syria or from Mr Lahoud.1045 Mr El-Khoury also stated that he was told by Mr Hariri
that he understood the decision as a message that ‘they’ were targeting him—by which Mr Hariri
meant the Syrian/Lebanese security apparatus. 1046
610.

Several witnesses described how reduction in ISF personnel meant that Mr Hariri’s security

arrangements became less effective. The decrease in security detail was unusual, according to
Mr Majdalani, as other former prime ministers had many more ISF officers for their protection—
up to 30 or 40.1047 Witness 149 stated that Mr Hariri’s close protection staff was now unable to
conduct advance checks—with explosive experts and dogs—for Mr Hariri’s transport routes.1048
In Witness 357’s view, the changes had a ‘big effect’ on the security levels of the convoy. 1049 Mr
Al-Ajouz stated that he does not remember the decoy car being used after the ISF numbers were

1039

Witness PRH357, T. 2 June 2015, pp 12-13.
Exhibit P339 (Witness PRH314’s statement), para. 12 (ERN 60295569).
1041
Witness PRH357, T. 2 June 2015, p. 14.
1042
Witness PRH149, T. 3 June 2015, p. 81.
1043
Hani Hammoud, T. 19 May 2015, pp 77-79.
1044
Hani Hammoud, T. 19 May 2015, p. 78; Atef Majdalani, T. 1 May 2015, p. 2; Witness PRH357, T. 2 June 2015,
p. 14; Witness PRH149, T. 3 June 2015, pp 81-84; Witness PRH009, T. 11 October 2016, pp 54-55. See also Walid
Jumblatt, T. 5 May 2015, p. 80, that in general there ‘were orders’ to reduce Mr Hariri’s personal protection and the
guards protecting his residence. Mr Badawi stated that Mr Al-Hajj ‘must have’ had something to do with the decision.
Exhibit P335 (Zakaria Badawi’s witness statement), para. 14 (ERN 60295783).
1045
Hani Hammoud, T. 19 May 2015, p. 78. Witness PRH009 did not know whether Mr Al-Hajj took the decision
himself, or whether it was imposed upon him. Witness PRH009, T. 11 October 2016, pp 54-55.
1046
Ghattas El-Khoury, T. 16 January 2015, pp 8-9.
1047
Atef Majdalani, T. 29 April 2015, pp 5, 10-11.
1048
Witness PRH149, T. 3 June 2015, pp 85-87. See also Witness PRH357, T. 3 June 2015, pp 19-21.
1049
Witness PRH357, T. 3 June 2015, pp 20-21.
1040

Case No. STL-11-01/T/TC

182 of 2642

18 August 2020

R332168

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

reduced,1050 and Mr Soubra also described how there was no longer the potential for countersurveillance.1051
611.

According to Mr Diab, however, Mr Hariri had never relied 100 per cent on official security

and retained enough private security of his own.1052 Witness 76 also stated that after the decrease
in ISF security, Mr Al-Arab—the head of Mr Hariri’s close protection detail1053—decided to
increase the number of civilian bodyguards. 1054 Mr Hariri’s resistance to security also continued,
even after the cuts. He ‘did not like to be protected that much’, and his civilian convoy had to
sometimes take steps to ensure that their protective arrangements were not noticed by him. 1055 In
fact, both Mr Hariri and Mr Al-Arab tried to reduce the number of cars in the convoy even
further.1056 Witness PRH101 said that decoy convoys were never used after Mr Hariri’s resignation
at Mr Hariri’s own request, and stated that Mr Hariri ‘didn’t really cooperate’. 1057 Mr Mohammed
Dia, however, stated that decoy convoys continued to be used. 1058 Mr Hariri also ‘used to roll down
his window and greet people in the street.’1059

I.
612.

Attack on Marwan Hamade

The next significant event, chronologically, was an attack against Mr Hariri’s and

Mr Jumblatt’s close ally, Mr Marwan Hamade, who had just resigned as the Minister for Trade in
Mr Hariri’s government. That Mr Hamade was the subject of an attack in a car bombing is
undisputed in this case. Under Rule 122, the Trial Chamber noted the following agreement as to
evidence between the Prosecution and Sabra Defence, ‘On 1 October 2004 former Minister
Marwan Hamade narrowly escaped death when a bomb exploded next to his car. His guard was
killed in the explosion’.1060

1050

Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 23 (ERNs 60300714-60300715).
Exhibit P336 (Statement of Tarek Soubra), paras 42, 48 (ERNs 60295672-60295675).
1052
Salim Diab, T. 22 January 2015, p. 63.
1053
Witness PRH101, T. 5 October 2016, p. 30.
1054
Witness PRH076, T. 15 October 2014, p. 54.
1055
Exhibit P336 (Statement of Tarek Soubra), para. 42 (ERNs 60295671-60295672).
1056
Exhibit P336 (Statement of Tarek Soubra), para. 78 (ERN 60295687).
1057
Witness PRH101, T. 6 October 2016, pp 52, 84-85.
1058
Mohammed Dia, T. 16 October 2014, pp 11, 75.
1059
Witness PRH009, T. 13 October 2016, p. 10.
1060
Sabra Defence – Prosecution agreements, no. (ii) and correction in Second decision on agreed facts in UNIIIC
reports (Merhi).
1051
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613.

On 5 August 2011, the Pre-Trial Judge determined that the Special Tribunal has jurisdiction

over the attack on Mr Hamade under Article 1 of the Statute of the Special Tribunal.1061 In
recounting evidence about the attack on Mr Hamade, the Trial Chamber is not making any legal
or factual findings about it, nor whether it was connected to the attack on Mr Hariri four months
later.
614.

The Trial Chamber received evidence that on 1 October 2004, Mr Hamade left his home at

around 09:00 intending to go to Parliament; he was accompanied by his driver, Mr Osama AbdelSamad and his bodyguard Mr Ghazi Abou-Karroum.1062 They were in an unarmoured car.1063 As
they left the house, a car parked on the side of the street exploded close to Mr Hamade’s car.1064
The first explosion lasted less than a second,1065 followed by another explosion caused by the fuel
in the car.1066 Mr Hamade tried to get out of the car, but his leg was broken. 1067 He fell and started
crawling.1068 Mr Abdel-Samad had broken arms but also managed to get out the car. 1069 Mr AbouKarroum was killed instantly, and, according to Mr Hamade, ‘evaporated in the flames’. 1070
615.

Mr Hamade testified that he suffered a life-threatening injury to the head, many broken

ribs and burns to the face, which put him out of action for months.1071 He underwent surgery on
his eye, skull and leg,1072 and had to return to the hospital with a repeated subdural haemorrhage

1061

Pre-Trial Judge order on deferral of case file regarding the attack on Mr Hamade, p. 2, referring to Pre-Trial Judge
decision on jurisdiction over connected cases, pp 41-42. On 16 September 2019, the Pre-Trial Judge of the Special
Tribunal lifted the confidentiality of the decision confirming an indictment against Mr Ayyash relating to the attacks
against Mr Marwan Hamade, Mr Georges Hawi and Mr Elias El-Murr on 1 October 2004, 21 June 2005 and 12 July
2005 respectively. Pre-Trial Judge order lifting confidentiality of indictment against Mr Ayyash in STL-18-10 case
and other documents. On the same day, the Pre-Trial Judge filed a public redacted version of the Pre-Trial Judge
decision on jurisdiction over connected cases. See also Public redacted indictment against Mr Ayyash in the STL-1810 case.
1062
Marwan Hamade, T. 8 December 2014, pp 21-22.
1063
Marwan Hamade, T. 8 December 2014, p. 24.
1064
Marwan Hamade, T. 8 December 2014, p. 22; Sabra Defence – Prosecution agreements, no. (ii) and correction in
Second decision on agreed facts in UNIIIC reports (Merhi); exhibit P320 (Annotated Version of Zawarib Greater
Beirut Atlas, 2005 edition).
1065
Marwan Hamade, T. 9 December 2014, p. 23.
1066
Marwan Hamade, T. 8 December 2014, p. 24.
1067
Marwan Hamade, T. 8 December 2014, p. 26, T. 9 December 2014, p. 23.
1068
Marwan Hamade, T. 9 December 2014, pp 23-24.
1069
Marwan Hamade, T. 8 December 2014, p. 22, T. 9 December 2014, p. 24.
1070
Marwan Hamade, T. 8 December 2014, p. 22, T. 9 December 2014, p. 24; Sabra Defence – Prosecution
agreements, no. (ii) and correction in Second decision on agreed facts in UNIIIC reports (Merhi).
1071
Marwan Hamade, T. 8 December 2014, pp 22, 26.
1072
Marwan Hamade, T. 9 December 2014, p. 25.
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once after the attempt, and a second time in late November. 1073 He then underwent critical surgery
in the first week of January 2005 for the head injury.1074 While he was in hospital, Mr Hamade
said that he heard from numerous visitors that the attack was an implementation of the threats
made in August 2004 by the Syrian leadership against Mr Hariri.1075 Mr Hariri, who visited
continuously during Mr Hamade’s convalescence,1076 told him that the attempted assassination
was ‘a clear message specifically to those who opposed the will of President Bashar Al-Assad’.1077
This was also Mr Jumblatt’s understanding. 1078
616.

A number of other witnesses also gave evidence that the attack was viewed as a political

message, targeting Mr Hariri and or Mr Jumblatt.1079
617.

Mr Ali Hamade, Mr Marwan Hamade’s younger brother, was a journalist for An-Nahar

newspaper who covered Mr Hariri’s activities.1080 He stated that Mr Hariri was ‘not very far from’
Mr Ali Hamade’s own understanding that the Syrian military intelligence apparatus was
responsible for the attack.1081 In Mr El-Khoury’s view, it would not have been possible to
perpetrate such an attempt without any knowledge from the Lebanese-Syrian security agencies.1082

1073

Marwan Hamade, T. 8 December 2014, p. 26.
Marwan Hamade, T. 8 December 2014, pp 26, 64.
1075
Marwan Hamade, T. 8 December 2014, p. 16.
1076
Marwan Hamade, T. 8 December 2014, pp 37-38.
1077
Marwan Hamade, T. 8 December 2014, pp 48-49. Mr El-Chammaa said that Mr Hariri visited Mr Hamade so
often as a message to those who had perpetrated the crime. Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 60.
1078
Marwan Hamade, T. 8 December 2014, p. 49; Walid Jumblatt, T. 5 May 2015, pp 43-44.
1079
Mr El-Chammaa and Mr El-Sayyed said that Mr Hariri viewed the incident as a harsh political message, sent
directly to him and to Mr Jumblatt. Ghaleb Ahmad El-Chammaa, T. 10 February 2015, p. 59; Jamil El-Sayyed,
T. 6 June 2018, pp 95-96. Mr Salim Diab testified that it was known in Mr Hariri’s circle that the attempted
assassination was a message to Mr Hariri. Salim Diab, T. 22 January 2015, pp 65-66. Mr El-Youssef said that
Mr Hariri considered the attack to be a message to himself and to Mr Jumblatt, as well as against French policy in the
region. Ghazi El-Youssef, T. 10 March 2015, pp 75-77. Mr El-Khoury said that both he and Mr Hariri viewed the
attack as a message targeting Mr Hariri and Mr Jumblatt equally. Ghattas El-Khoury, T. 15 January 2015, p. 79, T. 20
January 2015, p. 43. According to Mr El-Sabeh ‘everyone’ thought that the attack was a message to Mr Hariri and
Mr Jumblatt, including Mr Hariri and Mr Jumblatt. Bassem El-Sabeh, T. 16 March 2015, pp 55, 58. Mr Majdalani
testified that the 1 October 2004 attack on Mr Hamade was a message addressed to Mr Jumblatt because Mr Hamade
was on Mr Jumblatt’s list and in Mr Jumblatt’s bloc. It was also a message to Mr Hariri because Mr Hamade was very
close to Mr Hariri. Atef Majdalani, T. 29 April 2015, pp 6-7. Mr Siniora testified that Mr Hariri considered this attack
as a message addressed to him, as did all the others around him. Fouad Siniora, T. 23 March 2015, p. 91.
1080
Ali Hamade, T. 13 April 2015, pp 3-5.
1081
Ali Hamade, T. 13 April 2015, p. 83.
1082
Ghattas El-Khoury, T. 20 January 2015, pp 44-45, T. 21 January 2015, p. 15.
1074
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618.

While on his way to visit Mr Hamade in hospital, Mr Jumblatt said that he received a call

from Syrian general Mr Hikmat Chehabi, who was in Paris, telling him to ‘be careful’.1083
Mr Jumblatt concluded from this that ‘there is an imminent danger that could target me as well’;
Mr Chehabi had never used that form of language with Mr Jumblatt before.1084 According to
Mr Siniora, Mr Hariri thought the security system was behind the attack, but he did not have
evidence to make such accusations. There were political motives behind the attack, including
intimidating others. The witness believed this was the motive of the attack. 1085
619.

According to Mr Hamade, there was no proper investigation of the attack on himself, or

those on other political figures.1086 Mr Hamade testified that a few days after the attack someone
from a police station, but not ‘an officer’, came and took Mr Hamade’s testimony in the presence
of a judge.1087 However, he understood that whenever such an attack occurred—including that on
him—Syrian intelligence would come and take all of the files from the Lebanese authorities. 1088
620.

About ten days after the attack, the then Minister of the Interior, Mr Elias El-Murr, came

to the hospital where Mr Hamade was recovering, and told him that he had been following up the
investigation until ‘the Syrian intelligence came, took over the file, and took all the evidence and
files and reports to the Syrian intelligence headquarters in Anjar’. 1089 In November 2004, the head
of the Lebanese ISF, Mr Marwan El-Zein, told Mr Hamade that Mr Ghazaleh had called him and
told him that the investigation was pointless because ‘we know the perpetrators or either Israel or
maybe he made it himself, he was the main perpetrator’ and to reduce the investigation. 1090

1083

Walid Jumblatt, T. 5 May 2015, pp 36-38.
Walid Jumblatt, T. 5 May 2015, p. 38. Mr Hariri had been on very good terms with Mr Chehabi (and Mr AbdelHalim Khaddam), Bassem El-Sabeh, T. 16 March 2015, p. 17. According to Mr El-Sayyed, Mr Hariri used to
communicate with President Hafez Al-Assad through specific aides such as Mr Khaddam and Mr Chehabi, Jamil ElSayyed, T. 5 June 2018, pp 33, 56-57.
1085
Fouad Siniora, T. 23 March 2015, p. 92.
1086
Marwan Hamade, T. 8 December 2014, pp 29-30. Mr Hamade stated that there was no investigation into other
attacks either – listing those on Mr Kamal Jumblatt, Mr Bashir Gemayel, Mr Rene Mouawad, Mr Salim Lawzi,
Mr Riad Taha and Mr Qadri (journalists and politicians). However, Mr El-Sayyed stated that the attack on Mr Hamade
was the first political assassination attempt in Lebanon in many years, since almost the civil war. Mr El-Sayyed also
stated that the army and the ISF investigated the crime scene. Jamil El-Sayyed, T. 6 June 2018, pp 96-97.
1087
Marwan Hamade, T. 8 December 2014, p. 29.
1088
Marwan Hamade, T. 8 December 2014, pp 31-34.
1089
Marwan Hamade, T. 8 December 2014, pp 31-36.
1090
Marwan Hamade, T. 8 December 2014, pp 32, 36-37.
1084
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621.

Mr El-Murr also told Mr Hamade that Syrian intelligence services took preliminary

evidence from the police station.1091 Mr Majdalani also said that he had been told by Mr Hamade
that the investigation was not serious and that the investigation file disappeared, showing a
conspiracy between the Lebanese and Syrian security agencies regarding this matter.1092 On
31 October 2004, Mr Jumblatt made a statement to the media, saying that concrete results from
the investigation had not emerged.1093
622.

After the attack, Mr Hariri went to Syria and met Mr Ghazaleh. Mr El-Sabeh believed

Mr Ghazaleh had denied any Syrian involvement in the attack. 1094 Mr Jumblatt stated that after the
attack, the French President, Mr Chirac, told Mr Hariri he had sent an envoy to Mr Al-Assad with
a warning.1095 Mr Hariri thought that a ‘very firm and harsh message’ from Mr Chirac to Mr AlAssad would be enough to stop the threat.1096 Mr Jumblatt warned Mr Hariri that this would not
be enough.1097
623.

Mr Hamade was not dissuaded from continuing in politics by the assassination attempt,

and nor, in his opinion, were Mr Jumblatt or Mr Hariri.1098 Mr El-Sayyed stated that the attack
fuelled Mr Jumblatt’s resentment and his subsequent attacks on Syria. 1099 He further testified that
‘the conclusion was that it was a Syrian bloody message to Walid Jumblatt’.1100 Mr Salim Diab
stated that it was ‘known in the circle of Mr Hariri that the … attempt of assassination of
Mr Hamade was a message to Mr Hariri’.1101 Mr El-Sabeh, who was an MP, believed that many
MPs did, however, fear for their safety.1102
624.

Ms Alia Arab, the daughter of Mr Al-Arab, the supervisor of Mr Hariri’s close protection

team, stated that her father was very nervous after the attempt on Mr Hamade’s life. He seemed
very worried, refused to go out and spent even more time than usual with Mr Hariri, and, a few

1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102

Marwan Hamade, T. 8 December 2014, pp 33-34.
Atef Majdalani, T. 29 April 2015, p. 7.
Walid Jumblatt, T. 5 May 2015, pp 59-60.
Bassem El-Sabeh, T. 16 March 2015, pp 59-60.
Walid Jumblatt, T. 5 May 2015, pp 42, 44-45.
Walid Jumblatt, T. 5 May 2015, p. 42.
Walid Jumblatt, T. 5 May 2015, pp 43-44.
Marwan Hamade, T. 8 December 2014, pp 68-69.
Jamil El-Sayyed, T. 6 June 2018, p. 96.
Jamil El-Sayyed, T. 6 June 2018, p. 97.
Salim Diab, T. 22 January 2015, pp 66-67.
Bassem El-Sabeh, T. 16 March 2015, pp 55-56.
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days before his own death (in the attack on Mr Hariri), ‘told my young son not to cry for him if he
dies’.1103
625.

Following the attempt on Mr Marwan Hamade’s life, Mr Hariri asked Mr Hamade’s

brother, Ali, to open up a communication channel with the Syrians through General Mohammed
Nasif to President Al-Assad.1104 This was because General Nasif was a senior intelligence officer
who was very close to the Al-Assad family and Mr Hariri thought that his other channels were
conveying distorted messages to Mr Al-Assad.1105 On 16 November 2004, Mr Hamade travelled
to Damascus and met the general and conveyed Mr Hariri’s message, namely, that the Lebanese
and Syrians were allies, and the Syrians should trust the Lebanese ‘and start believing that they do
have allies in Lebanon and not people who are subservient to them’.1106 And ‘this would benefit
them completely if they remove the stranglehold over Lebanon’ and allow the Lebanese
institutions to work freely and properly. 1107
626.

Mr Ali Hamade then returned to Beirut and briefed Mr Hariri. He went back to Damascus

on 28 November 2004 to meet the general who told him that the Syrians were not opposed to
Mr Hariri, but were ‘a bit annoyed by some of his political actions, the way he deals with us’ and
that they ‘will try to improve things’ with Mr Hariri, and to pass on a positive message to him. 1108
627.

In mid-December 2004, Mr Ali Hamade made a third visit to General Nasif on Mr Hariri’s

request, this time to ask what the position of the Syrian leadership and Mr Al-Assad was towards
him.1109 This time, however, the general spoke harshly and told Mr Hamade that President AlAssad considered that Mr Hariri’s messages of support ‘are just mockery’, meaning that he was
sending reassuring messages while actually supporting the opposition and participating in its work
behind the scenes.1110

1103
1104
1105
1106
1107
1108
1109
1110

Exhibit P726 (Statement of Alia Al-Arab), paras 9, 19.
Ali Hamade, T. 13 April 2015, pp 34-35.
Ali Hamade, T. 13 April 2015, pp 34-37.
Ali Hamade, T. 13 April 2015, pp 37-40.
Ali Hamade, T. 13 April 2015, p. 39.
Ali Hamade, T. 13 April 2015, pp 48-50.
Ali Hamade, T. 13 April 2015, p. 53.
Ali Hamade, T. 13 April 2015, pp 54-55.
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628.

According to Mr Jumblatt, ‘after the attempt on Mr Hamade’s life we reached a conclusion

and a conviction that the Syrians were the perpetrators of that attempt.’1111 Mr El-Sayyed also
stated that Mr Jumblatt—believing, like Mr Hariri and many others, that the attack was a message
from the Syrians—remembered the assassination of Mr Jumblatt’s father Kamal in 1977 and
started attacking the Syrians with a stronger voice.1112 By 4 February 2005, Mr Jumblatt was
reported as ‘openly blaming Syria for the assassination of his father’. 1113 Mr Jumblatt testified that
by expressing this sentiment, he ‘was adopting a tone of escalation’ in his confrontation with the
Syrian regime.1114

J.
629.

Mr Hariri’s resignation as prime minister

On 12 September 2004, as noted above, while in Barcelona, Mr Hariri stated that he and

his government would resign before the end of the month.1115 On 15 September 2004, according
to the An-Nahar website, Mr Hariri agreed to postpone his resignation until after UN SecretaryGeneral, Mr Kofi Annan, had reported to the UN Security Council on the implementation of
resolution 1559.1116
630.

On 19 October 2004, Mr Hariri and over 100 MPs and ministers attended a parliamentary

session, at which the main topic of discussion was the timing of the government’s resignation and
the consultation process for forming the next government.1117
631.

On the morning of 20 October 2004, Mr Hariri was informed that the issue of the

government formation was no longer on the table and he was supposed to resign in the following

1111

Walid Jumblatt, T. 6 May 2015, p. 106.
Jamil El-Sayyed, T. 6 June 2018, p. 96. Despite his conviction that the Syrians had assassinated his father, around
40 days afterwards, Mr Jumblatt began a working relationship with Syria. Walid Jumblatt, T. 4 May 2015, pp 9-11.
In his view, he had ‘no choice’ but to ‘seal a deal …with those who assassinated Kamal Jumblatt.’ Walid Jumblatt,
T. 4 May 2015, pp 10-11.
1113
Exhibit P448 (UNIC Beirut press review, 4 February 2005), pp 3-4, reporting that for the first time Mr Jumblatt
had openly blamed Syria for this assassination.
1114
Walid Jumblatt, T. 6 May 2015, p. 106. Mr Jumblatt described as ‘improper’ the removal of a commemorative
statue of Mr Kamal Jumblatt from the Lebanese president’s summer palace during Mr Lahoud’s presidency, but did
not mean that he did not have ‘very friendly feelings’ towards Mr Lahoud, because Mr Lahoud’s father and his own
had been allies. Walid Jumblatt, T. 7 May 2015, pp 84-85.
1115
Exhibit P470 (Press release, 13 September 2004), pp 1, 10-11; exhibit P328 (Press release, 13 September 2004),
p. 1; exhibit P532 (UNIC Beirut press review, 10 September 2004), p. 1. See also exhibit P1782 (Narrative overview
of telephone activity and relevant events), para. 26.
1116
Exhibit P532 (UNIC Beirut press review, 16 September 2004), p. 4. See also exhibit P1782, para. 28.
1117
P303 (Press releases), ERNs D0004809-D40004810. See also exhibit P1782, para. 108.
1112
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hours.1118 According to Mr Hani Hammoud, by then it had become clear to Mr Hariri that he would
not be able to set up the kind of government that he wanted.1119 At the time, according to
Mr Marwan Hamade, the Parliament was under Syrian influence and there was an overwhelming
pro-Syrian majority. He learned through media reports that ‘parliamentary sources’ told Mr Hariri
to resign.1120 Mr Hariri travelled to Baabda Palace, the president’s official residence, at around
14:30 and presented his resignation to President Lahoud.1121
632.

On 21 October 2004, President Lahoud appointed Mr Omar Karami as Lebanon’s new

prime minister.1122 Mr Hariri’s resignation became effective on 26 October 2004, when Mr Karami
announced the formation of his new cabinet.1123 Mr El-Youssef and Mr Jumblatt stated that it was
composed of ministers who were Syrian allies and opposed to Mr Hariri. 1124
633.

According to Mr El-Youssef, Mr Hariri had not resigned earlier because he had been

promised that, after the extension of Mr Lahoud’s term, things would get better, but those were
empty promises.1125 The main issue that prompted Mr Hariri to resign was Mr Lahoud’s extension
because under Mr Lahoud’s presidency it would be impossible to form a cabinet other than one
endorsed by the Syrian authorities.1126 According to Mr El-Youssef, Mr Hariri’s goal after
resigning was to start working for the next parliamentary elections.1127 The Trial Chamber also
recorded as an agreed fact between the Parties that, ‘After his resignation, Mr Rafik Hariri started
preparing for parliamentary elections which were due to start in late May 2005’. 1128
634.

Mr Hammoud also testified that before he resigned in October 2004, Mr Ghazaleh told

Mr Hariri that he could choose three ministers in his own government, being himself and two

1118

Marwan Hamade, T. 8 December 2014, p. 16.
Hani Hammoud, T. 19 May 2015, p. 61. See also Jamil El-Sayyed, T. 6 June 2018, p. 94.
1120
Marwan Hamade, T. 8 December 2014, pp 16-18.
1121
Exhibit P452 (Press release, 20 October 2004); Marwan Hamade, T. 8 December 2014, pp 16-17; Ghazi ElYoussef, T. 10 March 2015, p. 70. See also exhibit P1782, para. 113.
1122
Ghazi El-Youssef, T. 10 March 2015, pp 64-65; exhibit P1782, para. 123.
1123
Exhibit P539 (Resignation decree Mr Hariri); exhibit 3D126 (Extract of the Lebanese Presidency of the Council
of Ministers website), ERN 1DT3-0020. See also exhibit P1782, para. 136.
1124
Ghazi El-Youssef, T. 10 March 2015, p. 65; Walid Jumblatt, T. 5 May 2015, p. 56.
1125
Ghazi El-Youssef, T. 10 March 2015, p. 69.
1126
Ghattas El-Khoury, T. 15 January 2015, p. 94.
1127
Ghazi El-Youssef, T. 10 March 2015, pp 5, 72.
1128
Agreed facts, no. (vii).
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others, and the rest would be chosen by the Syrians.1129 Mr Jumblatt was of the view that the
government was ‘being formed in the office of Rustom Ghazaleh’.1130
635.

On 14 October 2004, Mr Hariri met the US ambassador to Lebanon, Mr Jeffrey Feltman,

and expressed his opposition to US Congress members asking President George W. Bush to ‘freeze
the assets of Lebanese and Syrian officials as a means to exercise pressure on Lebanon and
Syria’.1131

K.
636.

Electoral Law

Lebanese electoral law, as noted above, is complicated and difficult to summarise. Setting

electoral boundaries in Lebanon is a highly politicised issue, as it has no independent electoral
commission charged with neutrally reviewing and drawing electoral divisions based upon
population size or other relevant factors. Rather, the Parliament itself—which is by its nature a
political institution—makes this determination. The Trial Chamber heard evidence of how highly
politically charged this process was, including active involvement in it by the Syrian authorities.
637.

In autumn 2004, Mr Karami’s government submitted a draft electoral law to Parliament.1132

It was known as the ‘Suleiman Frangieh law’, after the then-Minister of the Interior1133 who was
closely allied with Mr Lahoud and Syria.1134 The law was to determine the constituencies, or
electoral districts, for the spring 2005 elections.1135
638.

The new law returned to smaller districts based on the caza1136—a historical Ottoman

administrative division. Beirut remained divided into three electoral constituencies as before, but
the division changed in the second constituency.1137 The second constituency was a mixed one
with voters from various backgrounds—about 35 per cent Sunni, 35 per cent Shia and the rest
Christian and Armenian.1138 Under the new law, the Shia were grouped together with Armenian
1129

Hani Hammoud, T. 19 May 2015, p. 63.
Walid Jumblatt, T. 5 May 2015, p. 55.
1131
Exhibit P303 (Press releases), ERN D0004730.
1132
Ghazi El-Youssef, T. 11 March 2015, pp 18-19.
1133
Ghazi El-Youssef, T. 11 March 2015, p. 18; Jamil El-Sayyed, T. 7 June 2018, p. 7.
1134
Walid Jumblatt, T. 6 May 2015, pp 22-23.
1135
Ghazi El-Youssef, T. 11 March 2015, p. 19.
1136
Marwan Hamade, T. 8 December 2014, p. 76. The minister of the interior, Mr Suleiman Frangieh, supported
reverting to the law of the 1960s. Jamil El-Sayyed, T. 7 June 2018, p. 7.
1137
Ghazi El-Youssef, T. 11 March 2015, p. 20.
1138
Ghazi El-Youssef, T. 11 March 2015, p. 21.
1130
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areas, so Sunnis and Christians were given a smaller number of votes.1139 The number of MPs was
increased to nine seats,1140 and the second constituency became the biggest constituency in
Beirut.1141 The Taif Agreement on the other hand specified that electoral reform had to be based
upon governorates divided between the Christian and Muslim communities, until Parliament
passed a law free of sectarian restriction. 1142
639.

According to Mr Hariri’s political supporters, these changes were intended to make

Mr Hariri lose the extra seats in the second constituency, and thus curtail his political capacity. 1143
Mr El-Youssef testified that the law was developed based on a decision by Mr Ghazaleh and the
Lebanese-Syrian security apparatus.1144 Mr Jumblatt described Mr Frangieh as ‘one of Syria’s
staunchest allies,’ and an ally of Mr Lahoud.1145 Mr El-Khoury said that ‘we’ were targeted by a
hostile government campaign.1146 On 25 January 2005, the UNIC Beirut press review quoted
Mr Hariri as criticising the draft law to An-Nahar, saying that constituencies had ‘been tailored for
political goals’ and that he would run in the third rather than the first constituency. 1147
640.

Mr Hariri first rejected the law and then tried to modify it. Mr Jumblatt said that Mr Hariri

rejected the draft law outright and said if it was passed, he would resign.1148 Mr Hariri threatened
that if the bill was adopted by Parliament, he would resign with his bloc from Parliament. 1149
641.

The electoral law was debated in Parliament between 8 and 14 February 2005.1150

Mr Hariri, according to his official website, tried to modify the draft law.1151 However, Mr El-

1139

Ghazi El-Youssef, T. 11 March 2015, p. 22.
Ghazi El-Youssef, T. 11 March 2015, pp 20-22.
1141
Ghazi El-Youssef, T. 11 March 2015, pp 22-23.
1142
Exhibit P304 (Taif Agreement), p. 2.
1143
Ghattas El-Khoury, T. 16 January 2015, p. 67; Ghazi El-Youssef, T. 11 March 2015, p. 23; Atef Majdalani, T. 29
April 2015, p. 12; Walid Jumblatt, T. 5 May 2015, p. 63.
1144
Ghazi El-Youssef, T. 11 March 2015, p. 25.
1145
Walid Jumblatt, T. 6 May 2015, pp 22-23; exhibit P446 (UNIC Beirut press review, 25 January 2005), p. 3.
1146
Ghattas El-Khoury, T. 16 January 2015, p. 43.
1147
Exhibit P446, p. 3. Mr Hariri stated that the constituencies ‘have been tailored for political goals’. See also Walid
Jumblatt, T. 6 May 2015, p. 20.
1148
Ghazi El-Youssef, T. 11 March 2015, p. 20; Walid Jumblatt, T. 5 May 2015, p. 63, T. 6 May 2015, p. 20.
1149
Walid Jumblatt, T. 6 May 2015, p. 22.
1150
Marwan Hamade, T. 8 December 2014, pp 75-76.
1151
Exhibit 5D125 (Press release published on Rafik Hariri’s official website, 14 February 2005) (‘… Hariri, told
Assafir newspaper yesterday (13 February 2005) that he will resume his struggle to amend the draft electoral law
submitted by the government, especially with regard to Beirut’s districts in order to achieve equilibrium at this level’).
See also Ghazi El-Youssef, T. 11 March 2015, p. 20; Ghattas El-Khoury, T. 16 January 2015, p. 52.
1140
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Youssef stated that Mr Hariri’s efforts in opposing the law were ‘pointless’. 1152 Still, he believed
in his capacity to win in Beirut, even in the second constituency.1153 Mr Atef Majdalani thought
that Mr Hariri’s chances in the second constituency were slim, but stated that Mr Hariri always
said that no matter what the electoral law was, he would participate in the elections. 1154
642.

The Trial Chamber also took judicial notice of the following statement in the seventh

UNIIIC report of March 2007, that:
Negotiations unfolded during that period between Hariri and other individuals, including
potential candidates, and intense interest was focused upon the draft electoral law,
including the drawing of electoral district boundaries in Lebanon and, in particular, in
Beirut.1155

L.
643.

Second Bristol Group meeting: 13 December 2004 and aftermath

On 13 December 2004, the second Bristol Group meeting was held at the Bristol Hotel.

Participating was a wide coalition of opposition groups, including for the first time close associates
of Mr Hariri’s bloc in parliament, among them Mr Ghattas El-Khoury MP. The Bristol Group
publicly adopted a joint position supporting the Taif Agreement and rejected continued Syrian
interference in and control over Lebanese domestic affairs. 1156
644.

Mr Walid Jumblatt explicitly emphasised his commitment to the historic alliance and his

personal and political unity with Mr Hariri on the issue.1157 He testified that he stood beside his
long-term political opponent, the former Lebanese president and Kataeb Party leader, Mr Amine
Gemayel—they had been military opponents in the civil war—while the Lebanese national anthem
was played, thus symbolising the breadth of the alliance against continued Syrian control.1158
During an interview on 14 December 2004, Mr Hariri stated that everybody at the Bristol Group

1152

Ghazi El-Youssef, T. 11 March 2015, p. 20.
Ghazi El-Youssef, T. 11 March 2015, pp 20-21.
1154
Atef Majdalani, T. 29 April 2015, pp 27-28.
1155
Judicial notice facts, no. 9.
1156
Exhibit P440 (UNIC Beirut press review, 13 December 2004), p. 2; Faisal Salman, T. 8 January 2015, p. 42;
Ghattas El-Khoury, T. 15 January 2015, p. 78, T. 16 January 2015, p. 9; Ghazi El-Youssef, T. 10 March 2015, p. 67.
See also exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 260.
1157
Exhibit P441 (UNIC Beirut press review, 14 December 2004), p. 2; Walid Jumblatt, T. 5 May 2015, p. 107. See
also exhibit P1782, para. 261.
1158
Walid Jumblatt, T. 5 May 2015, pp 102-104. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 261.
1153
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meeting was supporting the Taif Agreement and asserted that the parliamentary elections next year
would be ‘decisive and essential’.1159
645.

During the meeting, no consensus emerged on the model for Syrian withdrawal. Some

participants approved of UN Security Council resolution 1559 as a basis, while others approved
of the Taif Agreement.1160 Two Hariri loyalists, Mr El-Khoury and Mr Fatfat, favoured
implementing the Taif Agreement with a more moderate, staged withdrawal of Syrian forces to
the Bekaa valley as a first step.1161 According to Mr Jumblatt, they deemed UN Security Council
resolution 1559 not suitable for Lebanon, especially when it came to disarming and disbanding the
militias as this could not be done without internal agreement.1162
646.

The interpretation of the Taif Agreement differed from resolution 1559, which called for

Syria’s full and complete withdrawal.1163 Those relying on the Taif Agreement as a basis talked
about a gradual withdrawal and then a discussion between Syrian and Lebanese authorities to
achieve a full and complete withdrawal. According to Mr Jumblatt, this was Mr Hariri’s clear
position.1164 Mr El-Khoury testified that by February 2005, Mr Hariri had changed his position
and agreed to the total withdrawal of the Syrian forces from Lebanon, which he did not openly
declare, as he wanted to leave himself a margin of political manoeuvre. 1165
647.

Mr Hariri did not attend but sent Mr Farid Makari, Mr Fatfat and Mr El-Khoury to the

meeting. That was seen as a sign that he was slowly joining it. He did not want to make an abrupt
turn in the confrontation with Syria. In Mr Jumblatt and Mr El-Sabeh’s assessment, previous
threats from Mr Ghazaleh drove him to join the opposition.1166 Mr Hariri followed the activities
of the Bristol Group and heard all the details. 1167 Mr El-Khoury stated that the ‘security apparatus’
accused Mr Hariri of having established the opposition.1168

Exhibit P303 (Press releases), ERNs D0004868-D0004869, D0004875, D0004879. See also exhibit P1782, para.
262.
1160
Walid Jumblatt, T. 5 May 2015, p. 102.
1161
Ghattas El-Khoury, T. 16 January 2015, pp 37, 41-42.
1162
Walid Jumblatt, T. 5 May 2015, p. 105.
1163
Walid Jumblatt, T. 5 May 2015, pp 105-106.
1164
Walid Jumblatt, T. 5 May 2015, p. 106; Ghattas El-Khoury, T. 16 January 2015, pp 41-42.
1165
Ghattas El-Khoury, T. 16 January 2015, pp 41-42.
1166
Bassem El-Sabeh, T. 16 March 2015, pp 23-41, 52-54; Walid Jumblatt, T. 5 May 2015, pp 62, 97, 99-100.
1167
Bassem El-Sabeh, T. 16 March 2015, pp 68-69. See also exhibit P303, ERNs D0004868, D0004875-D0004876.
1168
Ghattas El-Khoury, T. 16 January 2015, p. 63.
1159
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M.

Political events between the second Bristol Group meeting and the
third Bristol Group meeting

648.

On 21 December 2004, telephone calls occurred between Mr Nasser and Mr Khalil to

arrange a meeting between Mr Hariri and Mr Nasrallah.1169 The meeting transpired around
midnight in Haret Hreik, in the Dahyieh area of Beirut.1170 It lasted for around half an hour, and
Mr Hariri then returned to Quraitem Palace. 1171 The Trial Chamber received no evidence about the
content of this meeting.
649.

On 22 December 2004, Mr Hariri met Patriarch Sfeir and discussed the electoral law.1172

Patriarch Sfeir was calling for an electoral law based on cazas.1173 Afterwards, Mr Hariri spoke to
the press and emphasised his support for the Taif Agreement—underlining that if the electoral law
were tailored to serve the interests of one side, it would further complicate Lebanon’s problems.1174
According to Mr El-Khoury, President Lahoud’s government hoped that this would create a
division between Patriarch Sfeir and Mr Hariri, to divide the opposition forces. 1175 However, while
Mr Hariri wanted an electoral law based on the governorate, he thought that national unity was
more important, and would accept a law based on the cazas.1176
650.

On Thursday 23 December 2004, an Al-Mustaqbal reporter questioned Mr Hariri about

alleged statements from ministers in Mr Karami’s government accusing him and Mr Jumblatt of
forming an opposition and being a threat to the country. Ministers had allegedly referred to
Mr Hariri as the ‘snake’ of Quraitem.1177

Mustafa Nasser, T. 9 April 2015, pp 49-51, 56-57. See also exhibit P413 (Aide-mémoire for Mustafa Nasser’s
evidence on selected telephone activity 21-22 December 2004 and 9 January 2005), p. 1; exhibit P301 (Visitor logbook
for Quraitem Palace), p. 307.
1170
Witness PRH101, T. 6 October 2016, pp 28-29, 36-37. See also Mustafa Nasser, T. 9 April 2015, pp 32-37, 4953. With regard to locating the Haret Hreik district in the Dahyieh area, exhibit P1131 (Statement of Andrew Fahey
related to Dahyieh), paras 28-30. This exhibit is based on the evidence of three witnesses— Mr Nasser, Mr El-Sabeh
and Mr El-Youssef.
1171
Mustafa Nasser, T. 9 April 2015, pp 52-53.
1172
Exhibit P303 (Press releases), ERN D0004907; exhibit P366 (Al-Mustaqbal article, 23 December 2004), p. 1 (ERN
60302902); exhibit P352 (photographs of Mr Hariri at Bkirki), ERNs D0119158-D0119204. See also Ghattas ElKhoury, T. 16 January 2015, pp 52-53, 57.
1173
Ghattas El-Khoury, T. 16 January 2015, pp 51-52, 57. See para. 638.
1174
Exhibit P303, ERNs D0004907-D0004908; exhibit P366, p. 2 (ERN 60302903). See also Ghattas El-Khoury, T.
16 January 2015, pp 54, 57.
1175
Ghattas El-Khoury, T. 16 January 2015, p. 51.
1176
Ghattas El-Khoury, T. 16 January 2015, p. 57.
1177
Exhibit P366, p. 2 (ERN 60302903).
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651.

On 24 December 2004, Mr Jumblatt and Mr Aridi met Mr Hariri at Quraitem Palace. After

the meeting, Mr Jumblatt stated, in a press release, ‘we wish the next year will see the
determination to safeguard freedoms and to come up with an electoral law with a threshold of
integrity. We hope that the Services will stop their manoeuvres and involvement in every internal
matter, of course we mean here and elsewhere’. By ‘services’, Mr Jumblatt was referring to the
‘Lebanese security agencies, authorities, that are attached and closely co-operating with the Syrian
regime’.1178
652.

Unusually for closely-tied neighbours, Syria and Lebanon did not have diplomatic

relations. On 7 January 2005, Mr Jumblatt called for the establishment of diplomatic relations
between Lebanon and Syria, saying that ‘the concept that the Lebanese and the Syrians are one
people in two states has to be reconsidered’ and that state-to-state relations should be established.
He also urged Syria to disband its secret service apparatus in Lebanon. 1179 In Mr Jumblatt’s view,
it was time to achieve normal diplomatic relations between the two countries.1180
653.

According to Mr Ali Hamade, during a trip to Paris in early January 2005, Mr Hariri

received a telephone call from Mr Taha Mikati—brother of former Prime Minister Mr Najib
Mikati, who was on good terms with President Al-Assad. After meeting with Mr Mikati in person,
Mr Hariri told Mr Hamade that he had come with a message from President Al-Assad, which was
that he had no hard feelings towards Mr Hariri and would change Mr Karami’s government to
allow Mr Hariri to build a new government.1181 The witness expressed his doubts about this, and
they—he, Mr Hariri and others around them in Paris—discussed whether this was President AlAssad communicating ‘for real’, or whether it was a manoeuvre. 1182

1178
1179
1180
1181
1182

Exhibit P442 (Press Release, 24 December 2004); Walid Jumblatt, T. 6 May 2015, pp 3-4.
Exhibit P443 (UNIC Beirut press review, 7 January 2005), p. 2.
Walid Jumblatt, T. 6 May 2015, pp 5-7. He did not recall discussing this issue with Mr Hariri.
Ali Hamade, T. 13 April 2015, p. 71.
Ali Hamade, T. 13 April 2015, p. 80.
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654.

On 9 January 2005, Mr Hariri met Mr Ghazaleh and Mr Charles Ayoub, the owner of

Diyar, a pro-Syrian Lebanese newspaper,1183 at Quraitem Palace.1184 The meeting was audiorecorded—yet much of the dialogue was inaudible and not transcribed. 1185 Mr El-Youssef, Mr ElKhoury and Mr Hammoud did not attend the meeting, but testified about what was expressed in
it, as did Mr El-Chammaa, who was told about the meeting by Mr Hariri. According to Mr ElChammaa, the aim of the meeting was for Mr Ghazaleh to ascertain whether Mr Hariri was
determined to go ahead with his plan to run for elections.1186 Mr El-Youssef believed that
Mr Ghazaleh’s purpose was to remind Mr Hariri that he (Mr Hariri) governs with Syrian consent,
whereas Mr Hariri intended to make clear that Syrian presence in Lebanon was legitimised by the
Taif Agreement.1187
655.

Mr Hariri began the meeting by stating that the electoral law proposals were based on the

Taif Agreement, and informed Mr Ghazaleh that Mr Nasrallah would ‘go along with’ the law.1188
Mr Hariri also said that if Syria promoted a bad law in Lebanon, it would ‘pay the price.’1189 He
told Mr Ghazaleh that if he wanted a majority in Parliament, he would not achieve it if he
considered Mr Hariri and Mr Jumblatt to be the opposition.1190 Mr Hariri asked Mr Ghazaleh why
the attempted assassination of Mr Hamade had not been referred to the Judicial Council—the
highest judicial authority in Lebanon, responsible for dealing with crimes threatening national
security.1191 He warned Mr Ghazaleh that if anything else happened to Mr Hamade and the case
had not been referred, accusations would be made against the government and or Syria. 1192

1183

Mr Ayoub had constant relationships and friendships with the Syrians, Ghaleb Ahmad El-Chammaa, T. 11
February 2015, p. 4. Mr El-Chammaa stated that Mr Ayoub was sometimes given financial assistance by Mr Hariri.
He originally stated that he did not think Mr Ayoub was paid large sums, but then recalled, after being shown
Mr Ayoub’s statement, that Mr Ayoub was paid USD 100,000 per month by Mr Hariri for around ten years. Ghaleb
Ahmad El-Chammaa, T. 12 February 2015, pp 69-70.
1184
Exhibit P301, p. 322; exhibit P303, ERN D0004921; exhibit P532 (UNIC Beirut press review, 10 January 2005),
p. 5. See also Mohammed Mneimneh, T. 11 November 2014, p. 55 (confirming that Mr Ghazaleh logged in and out
of Quraitem Palace on 9 January 2005).
1185
Exhibit P395 (Audio recording of meeting on 9 January 2005); exhibit P395.1 (Transcript of audio recording of
meeting on 9 January 2005). See also Ghazi El-Youssef, T. 10 March 2015, p. 3, T. 11 March 2015, pp 11, 56-57, 64,
66, 72, 76, 86, 93, 97-100, 103-104.
1186
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 3.
1187
Ghazi El-Youssef, T. 11 March 2015, pp 113-115.
1188
Exhibit P395.1, ERN 40000843D_Side A, p. 4. See also Ghazi El-Youssef, T. 11 March 2015, pp 115-116.
1189
Exhibit P395.1, ERN 40000843D_Side A, p. 34.
1190
Exhibit P395.1, ERN 40000843D_Side A, p. 37.
1191
Exhibit P395.1, ERN 40000843D_Side A, p. 6. See also Ghazi El-Youssef, T. 12 March 2015, p. 71.
1192
Exhibit P395.1, ERN 40000843D_Side A, pp 6-9. See also Ghazi El-Youssef, T. 12 March 2015, pp 78-79.
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656.

Mr Hariri told Mr El-Chammaa that he had told Mr Ghazaleh and Mr Ayoub that he would

run for elections throughout Lebanon and that they were not happy.1193 In Mr El-Youssef’s
opinion—having read the audible parts of the transcript of the meeting—Mr Hariri refused any
help from the Syrians.1194 He told Mr Ghazaleh that there should be coordination, but that a prime
minister should govern Lebanon with more freedom and powers. 1195
657.

According to Mr El-Youssef, Mr Hariri’s emphasis on the Taif Agreement was intended

to show the problems in proposing an electoral law based on districts. 1196 He thought that Mr Hariri
was not telling Mr Ghazaleh the full truth about the elections, because he was planning to run for
prime minister and believed that he would be elected.1197 Mr El-Youssef thought that Mr Ghazaleh
was saying that ‘we’ would not intervene in the election ‘this time’, which, according to Mr ElYoussef, meant that the Syrians had interfered every other time.1198 In Mr El-Youssef’s view,
Mr Hariri was not confrontational in the meeting.1199 Mr El-Khoury and Mr Hammoud testified
that in the meeting, Mr Hariri was informing Mr Ghazaleh that he was going to stand for elections
in the Lebanese regions and would not accept the Syrians on his electoral list.1200 According to
Mr El-Khoury, this reflected the outcome of discussions in an earlier meeting, in December
2004.1201
658.

After the meeting, according to Mr Nasser, Mr Ghazaleh went straight to Haret Hreik, from

where he contacted the Syrian Presidential Palace.1202 Mr Hariri then visited Mr Jumblatt at his
residence and declared that ‘our alliance with Mr Walid is strong and unshakeable’. 1203

1193

Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 5-8.
Ghazi El-Youssef, T. 12 March 2015, p. 14, referring to exhibit P395.1, ERN 40000843D_Side A, p. 7.
1195
Ghazi El-Youssef, T. 11 March 2015, p. 114.
1196
Ghazi El-Youssef, T. 12 March 2015, p. 40.
1197
Ghazi El-Youssef, T. 12 March 2015, pp 34-35.
1198
Ghazi El-Youssef, T. 12 March 2015, p. 44.
1199
Ghazi El-Youssef, T. 12 March 2015, p. 32.
1200
Ghattas El-Khoury, T. 16 January 2015, pp 66-70; Hani Hammoud, T. 19 May 2015, pp 84-85, T. 20 May 2015,
p. 11.
1201
Ghattas El-Khoury, T. 16 January 2015, pp 65-66.
1202
Exhibit P1340 (Call sequence table for mobile ending in 010), p. 367; exhibit P535 (telephone directory of
Quraitem Palace Control Room), p. 54; exhibit P1390 (Letter from the Special Syrian Judicial Commission), p. 9;
exhibit P1391 (extract from Mr Jamil El-Sayyed’s handwritten telephone notebook). See also exhibit P1782 (Narrative
overview of telephone activity and relevant events), paras 508-509, 512.
1203
Exhibit P444 (Press release, 10 January 2005), p. 1.
1194
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659.

The same day, Sunday 9 January 2005, a press release reported that Mr Nasrallah met two

members of the Qornet-Chehwan Gathering—Mr Samir Franjieh and Mr Samir Abd al‐Malak.1204
That evening, Mr Hussein Khalil contacted Mr Nasser to arrange a meeting between Mr Hariri and
Mr Nasrallah.1205 They met that night in Mar Michael, in south Beirut, rather than Haret Hreik,
where earlier and subsequent meetings took place,1206 between 18:35 and 20:14, with Mr Nasser
there.1207 Also on 9 January 2005, the Syrian Deputy Foreign Minister, Mr Walid El-Moallem,
visited Lebanon.1208
660.

Subsequently, in January 2005, Mr Hariri had another encounter at Quraitem Palace with

Mr Ghazaleh. Witness 357—a surviving member of Mr Hariri’s convoy on 14 February 2005—
was an ISF officer who had been assigned since 2001 to work with Mr Hariri’s security detail. He
described Mr Ghazaleh visiting Quraitem Palace around 15 days before the attack on Mr Hariri
accompanied by a convoy of Syrian Mukhabarat security. The witness stated that it seemed ‘as if
they were coming to kill or kidnap’ Mr Hariri.1209 The witness heard Mr Ghazaleh tell Mr Hariri
that if he made ‘a mistake’, his daughter would be kidnapped.1210 In the witness’s words, ‘They
came, they threatened, and they left. They didn’t stay long.’ 1211
661.

On 16 January 2005, Mr Jumblatt and Mr Hariri attended the annual dinner of the Koura

branch ‘of the reform movement, within the Phalangist’, with a press release referring to it as
‘similar to a “Northern Bristol meeting”’. Its attendees included Mr Fatfat, Mr Samir Jisr and the
former president Mr Amin Gemayel.1212 Mr Jumblatt described it as a meeting with the same
objective of the Bristol meetings, namely, to ‘expand the opposition, make it as wide as possible’
to confront Mr Lahoud’s ‘unconstitutional and illegal extension’ and to implement the Taif

1204

Exhibit P444, p. 1.
Mr Mustafa Nasser did not recall the date of 9 January specifically, but telephone and Quraitem Palace logs are
consistent with Mr Khalil wanting to meet Mr Hariri, that happening, then Mr Hariri meeting Mr Nasrallah on that
date. Mustafa Nasser, T. 9 April 2015, pp 55-57, 59-60; exhibit P413, p. 2.
1206
Mustafa Nasser, T. 9 April 2015, pp 55-57, 59-60; exhibit P413.
1207
Mustafa Nasser, T. 9 April 2015, pp 57, 60; exhibit P301, p. 322; exhibit P413, p. 2.
1208
Hani Hammoud, T. 19 May 2015, pp 88-90.
1209
Witness PRH357, T. 2 June 2015, pp 20-21.
1210
Witness PRH357, T. 2 June 2015, p. 25.
1211
Witness PRH357, T. 2 June 2015, p. 22.
1212
Exhibit P445 (Press release, 16 January 2005).
1205
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Agreement. He and Mr Hariri were coordinating their actions but each had their own personal
method.1213
662.

That same day, according to a UNIC Beirut press release, Mr Nasrallah gave a speech in

which he stated that UN Security Council resolution 1559 ‘is a reflection of Israeli demands’. He
observed that Israel was trying ‘through the so-called international community, to accomplish
these demands’ as they had failed to achieve them by force during the two-decade occupation of
southern Lebanon. Mr Nasrallah also attacked the opposition, describing some of its members as
‘fanatics’.1214
663.

On 18 January 2005, Mr Hariri spent the day receiving visitors at Quraitem Palace,

including meeting Mr Khalil for around half an hour at 21:00.1215 An hour later Mr Khalil had a
15-minute call with Mr Wafik Safa, the head of the central unit for liaison and coordination in
Hezbollah,1216 in south Beirut.1217
664.

On Thursday 20 January 2005, in honour of the Eid al-Adha religious holiday, Mr Hariri

received a large number of well-wishers at Quraitem Palace.1218 Following a previous meeting
between Mr Hariri and President Al-Assad in December 2003, during which Mr Hariri was
prohibited from organising rallies and having public gatherings near Quraitem Palace, Mr Wissam
Al-Hassan told Mr Hammoud that we were ‘going to get beaten because of this’.1219
665.

On 25 January 2005, Mr Hariri and Mr Jumblatt criticised the proposed electoral law

reform.1220
666.

According to a UNIC Beirut press review, on Wednesday 26 January 2005, Mr Hariri

threatened to resign from Parliament, along with his parliamentary bloc, if the electoral law
proposed by the minister of interior, Mr Suleiman Franjieh, was passed. 1221

1213
1214
1215
1216
1217
1218
1219
1220
1221

Walid Jumblatt, T. 6 May 2015, pp 17-19.
Exhibit P532 (UNIC Beirut press review, 17 January 2005), p. 4.
Exhibit P301, pp 335-337.
Exhibit P2091 (Letter from Judge Said Mirza, Public Prosecutor at the Court of Cassation), p. 1.
See exhibit P1782, para. 642.
Ghattas El-Khoury, T. 16 January 2015, pp 71-74; Hani Hammoud, T. 20 May 2015, pp 34-35.
Hani Hammoud, T. 20 May 2015, pp 32-35.
Exhibit P446 (UNIC Beirut press review, 25 January 2005), p. 3; Walid Jumblatt, T. 6 May 2015, pp 19-22.
P532 (UNIC Beirut press review, 27 January 2005), p. 3.
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667.

On 29 January 2005, Mr Hariri travelled to his Naameh residence with Mr El-Khoury and

Mr Fuleihan and held a meeting with them there. Apart from members of his security detail such
as Mr Abu Tarek, no one else was present.1222 The purpose of the meeting was to discuss the
exclusion of the ‘Syrian deposits’—Syrian-nominated candidates Mr Bassem Yammout,
Mr Nasser Kandil and Mr Adnan Arakji—from Mr Hariri’s electoral lists for the May 2005
election.1223 According to Mr Majdalani, the rejection of Syrian deposits did not extend to the
Hezbollah representative, who at the time was Mr Mohamed Berjawi. 1224
668.

Mr Hariri told Mr El-Khoury that the Syrians had directly requested that he take the

deposits.1225 Mr El-Khoury and Mr Fuleihan told Mr Hariri that the opposition did not believe that
the Syrian deposits would be excluded.1226 Mr El-Khoury described the rejection of the Syrian
deposits as another ‘message’ to the opposition—the first message being attendance at the Bristol
Group meetings.1227 In his view, Mr Hariri was not going to make compromises.1228
669.

According to Mr El-Khoury, when Mr Hariri returned to Quraitem Palace on 29 January

2005, he arranged appointments with Mr Yammout, Mr Kandil and Mr Arakji, and informed them
that they would not appear on his electoral lists.1229 According to Mr Majdalani, however,
Mr Kandil said that he first learned of Mr Hariri’s decision through the media. 1230
670.

Mr Majdalani testified that Mr Kandil was very upset at not being included on Mr Hariri’s

electoral list—as well as not being informed in person of the decision.1231 In the morning of
4 February 2005, Mr Hariri received Mr Kandil at Quraitem Palace.1232 Mr Majdalani was not

1222

Ghattas El-Khoury, T. 16 January 2015, p. 77.
Ghattas El-Khoury, T. 16 January 2015, pp 79-83.
1224
Atef Majdalani, T. 30 April 2015, p. 17.
1225
Ghattas El-Khoury, T. 16 January 2015, p. 86. See also exhibit P368 (An-Nahar article, 29 January 2005), p. 1
(‘and it seems that the electoral district issue will be a point of contention not only between Hariri and the government,
but also between him and Damascus, after a series of mediated contacts between the two sides in recent weeks all
failed to bring them to an understanding because of the many divergent offers they exchanged.’).
1226
Ghattas El-Khoury, T. 16 January 2015, p. 80.
1227
Ghattas El-Khoury, T. 16 January 2015, p. 83.
1228
Ghattas El-Khoury, T. 20 January 2015, p. 11.
1229
Ghattas El-Khoury, T. 16 January 2015, pp 80, 85-86, T. 20 January 2015, p. 19.
1230
Atef Majdalani, T. 28 April 2015, p. 46.
1231
Atef Majdalani, T. 28 April 2015, pp 46-48, 51.
1232
Exhibit P301, p. 369. Mr Kandil is logged as attending between 09:25 and 10:40.
1223
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present at the meeting, but understood from Mr Kandil and Mr Hariri that the meeting was intended
to allow Mr Hariri to clarify the reasons for this decision. 1233
671.

A UNIC Beirut press review issued on 29 January 2005 reported that Mr Nasrallah had

stated that Israel, not France, had convinced the US to adopt UN Security Council resolution 1559.
He accused those who supported the implementation of the resolution, and the disarming of
Hezbollah, of taking the country back to the pre-Taif Agreement regime ‘when Lebanon was never
protected by its own armed forces or by the international community’. 1234
672.

On 1 February 2005, the Syrian Deputy Minister of Foreign Affairs, Mr Walid El-Moallem,

visited Mr Hariri at Quraitem Palace,1235 during a two-day official visit to Lebanon. The meeting
was audio-recorded and the Trial Chamber received the audio recording and its transcript into
evidence.1236 Mr Wissam Al-Hassan had given the tape to the UNIIIC.1237
673.

At the beginning, Mr El-Moallem asked: ‘Mr Prime minister, how can we succeed

together?’ Mr Hariri replied, ‘Let me tell you, there is something you need to know first, apart
from everything else: whatever happens, Syria will remain in my heart.’1238 Mr Hariri then went
on:
We want a pro-Syrian regime in Lebanon. But, at the same time, Lebanon will not be ruled
by Syria forever. This is unacceptable because we have reached a point where we are
harming ourselves and Syria in everything. 1239
…
I have been resisting reports for 4 years now. I gave up because I can no longer resist them.
First, there is no communication with you [in plural], nor with Bachar. There is someone
here named “Emile Lahoud” who has someone, from your side, working with him here,
and has nothing to do but a “cell” focused on Rafic El-Hariri. They send reports. They can
send a report about something, now, we did sit together, which is a fact, we sat together.

1233

Atef Majdalani, T. 28 April 2015, p. 51.
Exhibit P532 (UNIC Beirut press review, 31 January 2005), p. 6.
1235
Bassem El-Sabeh, T. 17 March 2015, p. 12; exhibit P301, p. 365.
1236
Exhibit P409 (Audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February 2005); exhibit
P409.1 (Transcript of audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February 2005).
1237
Prosecution submissions, T. 18 March 2015, pp 36-37.
1238
Exhibit P409.1, ERN 40000843A_Side A, p. 2.
1239
Exhibit P409.1, ERN 40000843A_Side A, p. 5.
1234
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But they turn the facts upside down and draft a dialogue and announce that they are
monitoring the El-Hariri residence and recording everything.1240
…
Things in this country have gone too far and you cannot bring them back to where they
used to be by using a cosmetic operation.1241
…
If Bachar doesn’t ask me to become Prime Minister, I will not become Prime Minister …
But at the same time, I will become a Prime Minister with full powers …both countries’
interests do not mean that Syria appoints the high and low ranks in this country. 1242
…
I was not treated as a friend, not even as an acquaintance [by Assad in August 2004]. I was
treated like someone to whom you would say: Come here, you are either with us or against
us …Is that so? Is that what you want?!1243
…
I am on your side. I will not be against you whatever happens. I may not be with you in the
sense of taking your orders. I can no more bear orders … If it was someone who knows
better than me, it’s possible, I may accept him to guide me, but should I accept to listen to
nonsense from someone whom I don’t respect? Why should I take it, tell me why? …
Frankly, three quarters of me is already on the opposition side … all what I am being
informed of is that Syria has written Hariri off.1244
…
Brother, you are like a father to me. Is there more? Can you be more than that? You may
be my father, ok, but I can’t accept for you to choose the woman I will marry, what she
will wear, name my children, which school they will attend … you know how there is
interference in every small detail in the country.1245

674.

Mr Jumblatt reviewed the tape of the meeting1246 and testified that Mr Hariri was

explaining in these last excerpts that Syria cannot interfere in every detail of internal Lebanese

1240
1241
1242
1243
1244
1245
1246

Exhibit P409.1, ERN 40000843A_Side A, p. 15.
Exhibit P409.1, ERN 40000843A_Side B, p. 5.
Exhibit P409.1, ERN 40000843A_Side B, pp 5-6.
Exhibit P409.1, ERN 40000843A_Side B, p. 9.
Exhibit P409.1, ERN 40000843B_Side A, pp 9, 11.
Exhibit P409.1, ERN 40000843B_Side A, p. 21.
Mr Jumblatt identified the voices of Mr Hariri and Mr El-Moallem, Walid Jumblatt, T. 6 May 2015, p. 27.
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affairs.1247 Mr Hariri wanted to govern Lebanon independently from Syrian intelligence. Lebanon
was Syria’s ally but he wanted a certain margin of manoeuvre in the context of government-related
matters.1248
675.

In the conversation, Mr Hariri also said to Mr El-Moallem—in reference to the

‘Governorate options’ for electoral redistribution—as specified in ‘II Political Reforms, A.
Parliament, 4.’ of the Taif Agreement:1249
Do you know what this means? This means the implementation of the Taif Agreement …
Your political presence in the country is based on the Taif Agreement, your military
presence is based on the Taif Agreement, and the agreements between us are based on the
Taif Agreement. So what are you doing here? You are undermining the Taif Agreement
which is the basis of your existence here. There are two options today: either you withdraw
to El-Beqaa1250 or implement the 1559 and leave the country. According to the Taif
Agreement, you withdraw to El-Beqaa, isn’t it? Right. You are nearly there, in El-Beqaa,
except for few positions and you will be done. We are defending this option. Walid is still
demanding the implementation of the Taif Agreement.1251

676.

According to Mr El-Sabeh who learned of the meeting and what occurred at it from

Mr Hariri, Mr El-Moallem conveyed the wishes of the Syrian leadership that ‘this period’ should
go without any political problems. Mr Hariri responded that he was not in control of ‘this particular
situation’. Mr El-Moallem, according to Mr El-Sabeh, said: ‘But you are also responsible. You
should shoulder this responsibility.’ The meeting ended with a ‘cool reaction’ and no agreement
as to what to do next. Mr El-Sabeh said that this was Mr Hariri’s last communication with the
Syrian leadership before his death.1252 Mr El-Sayyed believed that Mr Al-Assad, in dispatching a
senior minister such as Mr El-Moallem to meet Mr Hariri, was showing respect, and it was a
courteous gesture and not a ‘security message’. 1253

1247
1248
1249
1250
1251
1252
1253

Walid Jumblatt, T. 6 May 2015, p. 74.
Walid Jumblatt, T. 6 May 2015, p. 75.
Exhibit P304 (Taif Agreement), p. 2.
The Bekaa valley is a Lebanese valley bordering Syria.
Exhibit P409.1, ERN 40000843B_Side A, p. 1.
Bassem El-Sabeh, T. 17 March 2015, p. 13.
Jamil El-Sayyed, T. 7 June 2018, pp 9-10.
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677.

A further meeting between Mr Hariri and Mr Nasrallah appears to have taken place a

couple of weeks before the assassination, possibly on 1 February 2005. 1254

N.
678.

Third Bristol Group meeting: 2 February 2005

The following day, Wednesday 2 February 2005, the third Bristol Group meeting occurred.

Its participants agreed that there should be an immediate and total withdrawal—as opposed to a
staged one for example to the Bekaa valley—of Syrian forces from Lebanese territory. 1255
679.

Between the second and third Bristol Group meetings, the Hariri camp had recognised that

to succeed in the May 2005 elections a political alliance was needed.1256 Mr Hariri shifted his
position from a staged to a direct and full withdrawal of Syrian troops. 1257 Mr El-Khoury, a close
confidant of Mr Hariri, testified that his positions at the Bristol Group meetings on the withdrawal
of Syrian troops resulted from discussions with Mr Hariri. Mr El-Khoury, Mr Fuleihan and
Mr Fatfat obtained preliminary approval and instructions from Mr Hariri on the Bristol Group draft
communiques.1258
680.

Leading up to 2 February 2005, those associated with the Bristol Group did not meet in an

official manner or on official visits.1259 Such meetings had a much lower profile than other
meetings Mr Hariri held.1260 Mr El-Khoury said that there were daily meetings among Bristol
Group participants, and there was an attempt to reach local agreements in every region and
electoral list.1261

1254

Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 37 (the last meeting between
Mr Nasrallah and Mr Hariri may have occurred in the last two weeks of Mr Hariri’s life. Like all of the meetings at
that time, this meeting would have been about Mr Hariri trying to get Hezbollah’s support in the forthcoming election);
exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 49 (the last meeting took place in January
2005). See also Marwan Hamade, T. 9 December 2014, p. 39 (Mr Hariri met Mr Nasrallah a month before the attack).
1255
Walid Jumblatt, T. 5 May 2015, p. 102, mistakenly stating the date of the third Bristol Group meeting, see also p.
33; Ghattas El-Khoury, T. 15 January 2015, p. 78, T. 16 January 2015, pp 37, 65, T. 20 January 2015, pp 18-19;
exhibit P407 (Al-Mustaqbal article on Bristol meeting), p. 1. See also exhibit P1782 (Narrative overview of telephone
activity and relevant events), para. 830.
1256
Ghattas El-Khoury, T. 16 January 2015, p. 49, T. 20 January 2015, pp 16-17.
1257
Ghattas El-Khoury, T. 20 January 2015, pp 18-19.
1258
Ghattas El-Khoury, T. 16 January 2015, p. 39.
1259
Ghazi El-Youssef, T. 11 March 2015, pp 33-34.
1260
Ghazi El-Youssef, T. 11 March 2015, p. 34.
1261
Ghattas El-Khoury, T. 16 January 2015, p. 62.
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681.

According to Mr Hariri’s political supporters, he wanted to send a message of support for

the third Bristol Group meeting. And the presence of Mr Fuleihan, Mr El-Khoury and Mr Fatfat at
the meeting was a clear message that Mr Hariri had taken an irrevocable position to join the ranks
of the opposition.1262 Mr Fuleihan was considered to be extremely close to Mr Hariri and ‘someone
who would never oppose the opinion or the will of Premier Hariri’.1263 It was no secret that
Mr Fuleihan and Mr El-Khoury participated in the meetings in Mr Hariri’s name. 1264
682.

According to the Bristol Group’s statement, released immediately after the meeting:
Today, the Lebanese people agree on refusing the status quo and demand a change. The
whole country, from South to North, is largely objecting to the government’s choices and
practices.
The opposition groups reassert that their political battle has two main goals:
First: To end Syrian hegemony in Lebanon, restore sovereignty and restructure national
authority on the basis that the Lebanese people are the sole source of power. The opposition
also acknowledges the importance of finding an honourable settlement with Syria based on
the full withdrawal of the Syrian army from Lebanon pursuant to the Taif Agreement in
order to put an end to the serious crisis between the government and the international
legitimacy which followed Resolution 1559.
Second: To restore the Lebanese democratic system by dismantling the security apparatus
and putting an end to the interference of Syrian intelligence and their Lebanese accessories
in public political life.1265

683.

The Bristol Group’s call for total withdrawal of Syrian forces was Mr Hariri’s ‘true

position’, but he did not declare this position personally because he wanted to leave himself a

1262

Faisal Salman, T. 8 January 2015, p. 42; Ghattas El-Khoury, T. 16 January 2015, pp 29-30, T. 20 January 2015,
pp 20, 55; Atef Majdalani, T. 29 April 2015, pp 14-15; Walid Jumblatt, T. 4 May 2015, pp 95-96, T. 5 May 2015, p.
63. See also exhibit P407, p. 9.
1263
Ghattas El-Khoury, T. 16 January 2015, p. 31; Atef Majdalani, T. 29 April 2015, p. 16.
1264
Faisal Salman, T. 8 January 2015, p. 42; Bassem El-Sabeh, T. 17 March 2015, p. 18; Atef Majdalani, T. 29 April
2015, p. 16; Walid Jumblatt, T. 4 May 2015, pp 95-96, T. 5 May 2015, p. 101.
1265
Exhibit P407, p. 2.
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margin of political manoeuvre.1266 For the same reason, he did not attend the Bristol Group
meetings.1267
684.

Mr El-Sabeh stated that the meeting showed that Mr Hariri was ‘about to move to the

opposition, unequivocally’.1268

O.

Political events between the third Bristol Group meeting and the
attack

685.

On the evening of Friday 4 February 2005—two days after the third Bristol Group

meeting—a journalist met Mr Khalil in Dahyieh in southern Beirut. Mr Khalil directed the
journalist to tell Mr Hariri that he would be forced to accept the Syrian deposits if he refused to do
so voluntarily. Mr Khalil expressed anger that Mr Hariri would defy Syria and threatened to ‘turn
the country’ upside down if he handed Lebanon to the ‘Christians’. 1269
686.

Following the third Bristol Group meeting, Mr El-Moallem rejected Mr Jumblatt’s call to

establish diplomatic relations between Lebanon and Syria. Mr Jumblatt had also refuted Mr ElMoallem’s claim that there was no Syrian interference in Lebanese internal affairs. 1270 Explaining
this, Mr Jumblatt said that ‘we’ wanted the joint Lebanese-Syrian intelligence networks to be
replaced by independent Lebanese intelligence and security agencies, which could cooperate on
an equal footing with their Syrian counterparts.1271 He also openly blamed Syria for the
assassination of his father, Kamal, in 1977.1272 Mr Jumblatt explained that by saying this he was
‘adopting a tone of escalation’ in his confrontation with the Syrian regime. 1273
687.

Mr Hariri had told Mr Jumblatt that he had met Mr Nasrallah on the night of 9 February

2005.1274 Mr Hariri had reassured Mr Nasrallah that he was opposed to resolution 1559 and that
‘the weapons of the resistance are our weapons’. In other words, as of that date ‘Mr Hariri was still

1266

Ghattas El-Khoury, T. 16 January 2015, p. 41.
Ghattas El-Khoury, T. 16 January 2015, pp 30-31, T. 20 January 2015, p. 20.
1268
Bassem El-Sabeh, T. 17 March 2015, p. 25.
1269
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 43.
1270
Exhibit P447 (UNIC Beirut press review, 3 February 2005), p. 2, stating that ‘Jumblatt refused Mualem’s claim
that there was no Syrian interference in internal Lebanese affairs’.
1271
Walid Jumblatt, T. 6 May 2015, pp 101-105.
1272
Exhibit P448 (UNIC Beirut press review, 4 February 2005), pp 3-4.
1273
Walid Jumblatt, T. 6 May 2015, pp 105-106.
1274
Walid Jumblatt, T. 6 May 2015, p. 51. Mr Jumblatt was told this by Mr Hariri ‘after the meeting’.
1267
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actively seeking to reassure the Hezbollah leadership that he was not intending to promote their
disarmament pursuant to 1559’. Mr Hariri was constantly conveying a message to Hezbollah
through Mr Nasrallah that this issue will only be dealt with on the domestic front.1275 The Quraitem
Palace visitor log shows Mr Mustafa Nasser at the palace late on that night,1276 but he could not
specifically recall if it related to such a meeting, as he visited the palace daily.1277 Mr Al-Hassan
also stated that he thought that he had been present outside this meeting, but that he did not
remember anything unusual about it.1278
688.

On 10 February 2005, a friend of Mr El-Youssef’s1279 asked Mr Hariri about his position

vis-à-vis the Bristol Group. According to Mr El-Youssef, Mr Hariri responded:
What do you want more than Bassel being there and attending the Bristol meeting? It means
I am there. It’s not Rafik Hariri who will go to the Bristol. It’s the Bristol Group that is
coming to Rafik Hariri. So the Bristol Group and myself we are one …we are discussing
today the electoral law, let them do whatever they want. I do not have a problem. Let them
decide whatever law they want. I will be running for the elections in Lebanon throughout
Lebanon with the opposition. Wait for one month and you will see me on the steps of
Bkirki, we will be there hand in hand with Walid Jumblatt, with the patriarch, and we will
have joint lists because this is the only way for us to win the elections in order for the
Syrians to leave Lebanon. There will be no salvation for Lebanon if the Syrians keep
interfering the way they are.1280

689.

Bkirki is the seat of the Maronite patriarchy, which Mr El-Youssef described as the symbol

for the Christian opposition against the Syrian presence in Lebanon. 1281

1275

Walid Jumblatt, T. 6 May 2015, pp 51, 111-112.
Exhibit P301 (Visitor logbook for Quraitem Palace), p. 373, showing Mr Nasser entering at 21:40 to visit ‘RBH’,
i.e. Mr Hariri, but without an exit time.
1277
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 34 (ERN 60179140).
1278
Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), pp 165-166.
1279
An alumnus of the INSEAD academy, in France. Mr El-Youssef did not give the name of his friend. Mr ElYoussef described himself as a ‘regular visitor’ to Quraitem Palace but appeared to have more of a
coordination/arrangement role as he would go early in the morning and remain there throughout the day. Ghazi ElYoussef, T. 11 March 2015, pp 26-27.
1280
Ghazi El-Youssef, T. 11 March 2015, pp 27-28.
1281
Ghazi El-Youssef, T. 11 March 2015, p. 29.
1276
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690.

According to Mr Nasser, Mr Hariri’s last meeting with Hezbollah was when he met

Mr Hussein Khalil on 11 or 12 February 2005.1282 The meeting was calm and cordial and lasted
about one or two hours.1283 Mr Hariri did not feel threatened and was open to dialogue.1284
691.

Mr Hariri told Mr Khalil that he did not want the Syrians to ask him to put candidates on

his ballot in Beirut, he wanted to choose the candidates himself. When Mr Khalil advised him to
put pro-Syrians on the list, Mr Hariri refused—but said that he would permit Hezbollah two
candidates.1285 Mr Khalil said that this was not enough1286 and that he would arrange an
appointment for Mr Hariri with the Syrian president later that week, in order to discuss the matter
further.1287
692.

Mr Nasser described how, on 12 February 2005, Mr Hariri asked him to tell Mr Nasrallah

that Mr Chirac and France would prevent Hezbollah from being included in the list of terrorist
organisations being prepared by the European Union. Mr Nasser did this by communicating it to
Mr Hussein Khalil, who expressed his gratitude. According to Mr Nasser, this showed the good
terms and relations between Hezbollah and Mr Hariri at the time.1288 Also, around this time
Mr Hariri promised to arrange top oncological treatment in France for the daughter of a Hezbollah
MP who was not on good terms with him, Mr Ammar, and to book accommodation for the family.
He was supposed to do so on the day of his death.1289
693.

Witnesses generally described Mr Hariri and Mr Nasrallah as having a positive relationship

throughout 2004 and 2005. Mr Nasser said that in the first of their meetings Mr Hariri told
Mr Nasrallah that he wanted to be his ally, but Mr Nasrallah said that Hezbollah had heard that Mr
Hariri was ‘a corrupt American against the weapons of the Resistance’.1290 Only once Mr Hariri

1282

Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 28-31 (ERNs 60179139-60179140);
Mustafa Nasser, T. 9 April 2015, pp 84-90. Mr Nasser was present at the meeting.
1283
Mustafa Nasser, T. 15 April 2015, p. 50; exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010),
para. 31 (ERN 60179140).
1284
Mustafa Nasser, T. 15 April 2015, p. 73.
1285
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 28-31 (ERNs 60179139-60179140).
1286
Mustafa Nasser, T. 9 April 2015, p. 87.
1287
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 28-31 (ERNs 60179139-60179140).
1288
Mustafa Nasser, T. 10 April 2015, pp 92-94.
1289
Mustafa Nasser, T. 10 April 2015, pp 94-95.
1290
Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), para. 25 (ERN 60179139); exhibit 2D131
(Witness statement of Mustafa Nasser, 13 October 2010), para. 10 (ERN 60185453); Mustafa Nasser, T. 15 April
2015, p. 56; exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), pp 163-164.
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had built trust, would Mr Nasrallah convince Hezbollah to be his ally in the forthcoming
elections.1291
694.

Mr Nasser stated that Mr Hariri and Mr Nasrallah developed a relationship of friendship

and respect which continued up to the last minute.1292 Mr Siniora testified that Mr Hariri and
Mr Nasrallah had mutual respect for one another and were honest and frank with one another. 1293
Mr Hariri, according to Mr Nasser, successfully kept Hezbollah’s name off the European Union’s
list of terrorist organisations which was published on 15 February 2005. Mr Nasrallah was
accordingly happy and expressed his gratitude and thanks, which, in Mr Nasser’s view, showed
the good relations between Mr Hariri and Hezbollah at that time.1294 In the recorded meeting
between Mr Hariri and Mr El-Moallem on 1 February 2005, Mr Hariri told the Syrian deputy
minister that he had managed to prevent Hezbollah being listed on the European Union list of
terrorist organisations. 1295
695.

Mr El-Sayyed stated that the meetings between Mr Nasrallah and Mr Hariri saw ‘no

problems at all on any issue’.1296
696.

Mr El-Youssef, however, said that he did not believe that Mr Hariri had accomplished any

of the goals he had hoped to achieve with Hezbollah in advance of the elections, because if he had,
Mr Hariri’s allies would have been told.1297 He also said that, in his view, Mr Hariri was ‘not very
close’ with Hezbollah before the attack,1298 and that Mr Hariri had told him that the meetings with
Mr Nasrallah did not progress the way that he had wanted them to. 1299

1291

Exhibit 2D131 (Witness statement of Mustafa Nasser, 12 August 2010), paras 23-27 (ERNs 60179138-60179139).
Mustafa Nasser, T. 15 April 2015, p. 56.
1293
Fouad Siniora, T. 24 March 2015, p. 86.
1294
Mustafa Nasser, T. 10 April 2015, pp 92-94.
1295
Exhibit P409.1 (Transcript of audio-recorded conversation between Mr Hariri and Mr Walid Moallem, 1 February
2005), ERN 40000843B Side A, p. 9, where Mr Hariri said: ‘Look at me, what a shame! This very day, today, today,
just a little while ago, I learnt that Spain is willing to put Hezbollah on the Terror List. Do you know who is stopping
them from doing that? The French! And who is stopping the French? Me. Ok? Up to this day. Why would I stop them?
As we are in disagreement and you could use Hezbollah against me, so why do you think I am stopping them? Am I
seeking a reward? I am not seeking a reward.’
1296
Jamil El-Sayyed, T. 6 June 2018, p. 52. Mr El-Sayyed did not personally attend these meetings.
1297
Ghazi El-Youssef, T. 11 March 2015, pp 38-39.
1298
Ghazi El-Youssef, T. 20 March 2015, pp 37-38.
1299
Ghazi El-Youssef, T. 20 March 2015, p. 55.
1292
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697.

Mr Wissam Al-Hassan stated that meetings between the two used to occur before May

2004 but were spread out and there was sometimes a lack of understanding between the two men.
After demonstrations on 5 May 2004, tensions increased with Mr Nabih Berri, and Hezbollah had
a positive role in defusing it, so meetings increased to once or twice a month.1300 Mr Al-Hassan
did not attend the meetings but accompanied Mr Hariri to Hezbollah’s headquarters and waited
outside.1301 The meetings never occurred at Quraitem Palace and Mr Hariri refused to ‘welcome
or host’ Mr Nasrallah there because he did not want to be concerned about his security.1302 In
Mr Al-Hassan’s view, relations remained positive until the assassination. 1303 As noted above, the
Trial Chamber received this statement under Rule 158, as a deceased, and therefore unavailable
witness, and the Sabra Defence attacked Mr Al-Hassan’s credibility, and submitted that his
statements had no reliability or weight.1304 However, his statements on this particular topic are
generally consistent with the evidence of other witnesses and the Trial Chamber thus can accept
them in this general sense.
698.

On 10 February 2005, Mr Hariri and Mr El-Sabeh visited the bishopric of Archbishop

Boulos Matar, the Maronite archbishop of Beirut. 1305 Also present at the meeting, unusually, was
Dr Daoud El-Sayegh, who was the liaison point between Mr Hariri and the Maronite patriarchy. 1306
According to Mr El-Sabeh, Dr El-Sayegh’s presence was unusual because he had been
‘blacklisted’—meaning that the Syrian leadership had asked Mr Hariri to side-line him, as an
indirect way of preventing Mr Hariri from meeting Patriarch Sfeir. 1307
699.

In a statement issued at a press conference straight after the meeting, Mr Hariri said that

the visit was intended to ‘wish our friends a happy feast’.1308 In Mr El-Sabeh’s opinion, the first
purpose of the meeting—which took place one day after the Lebanese feast of St Maron, and on
the Islamic New Year’s day—was to send a message that ‘Lebanon is a country of life in common

1300

Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), pp 161-163.
Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), p. 164.
1302
Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), p. 166.
1303
Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), p. 164.
1304
See for example, Sabra Defence final trial brief, paras 172-191, particularly in relation to Mr Al-Hassan’s assertion
that Mr Nasrallah had told him the Green network mobiles belonged to Hezbollah. See also para. 2243.
1305
Exhibit P408 (Future TV footage of Mr Hariri), pp 81-82; exhibit P303 (Press releases), ERNs D0004977D0004979.
1306
Bassem El-Sabeh, T. 17 March 2015, pp 22-23.
1307
Bassem El-Sabeh, T. 17 March 2015, pp 22-25. Mr El-Sabeh explained that he learned about this from Mr Hariri.
1308
Exhibit P303, ERNs D0004977-D0004979; Bassem El-Sabeh, T. 17 March 2015, p. 35.
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between the Christians and the Muslims’.1309 In his press statement, Mr Hariri stated that reforms
to the electoral law were discussed, and that it was important to make amendments in terms of the
electoral division of Beirut.1310
700.

According to Mr El-Sabeh, however, while Mr Hariri’s press statement contained points

of principle, Mr Hariri had wanted to send ‘very clear political messages’ in the meeting itself.1311
Mr El-Sabeh recalled how Mr Hariri told Archbishop Matar that the problem was not with the
patient—Lebanon—but rather with the doctor treating the patient—Syria.1312 Mr Hariri also said
that there would be no more electoral deposits, and that he would ‘support any law that suits and
is convenient to the Maronite patriarchy’.1313 Mr El-Sabeh described the meeting on 10 February
2005 as heralding a new approach to politics in Lebanon—following which Mr Hariri was using
‘baby steps’ towards joining the opposition.1314
701.

On the evening of Sunday 13 February 2005, Mr Hariri met Mr Ghazi Ariri—a minister

who had resigned on 11 September 2004—Mr Hamade, Mr Jumblatt and Mr El-Sabeh.1315 Mr ElSabeh described the meeting as a declaration of the political alliances that Mr Hariri and Mr
Jumblatt wanted.1316
702.

On the morning of Monday 14 February 2005, Mr Hariri told journalists—including Mr

Faisal Salman—‘very clearly’ that he would not allow anyone to impose candidates upon him.1317
This was the first time Mr Salman had heard Mr Hariri say that he would accept no deposits, and
Mr Salman believed that the message would cause problems with the Syrians and with
Mr Lahoud.1318

1309

Bassem El-Sabeh, T. 17 March 2015, p. 31.
Exhibit P303, ERNs D0004977-D0004979.
1311
Bassem El-Sabeh, T. 17 March 2015, p. 32.
1312
Bassem El-Sabeh, T. 17 March 2015, pp 40-41.
1313
Bassem El-Sabeh, T. 17 March 2015, p. 41.
1314
Bassem El-Sabeh, T. 17 March 2015, p. 41.
1315
Mr El-Sabeh and Mr Jumblatt both said that the photograph was taken on the evening of 13 February 2005. Bassem
El-Sabeh, T. 17 March 2015, pp 38-39; Walid Jumblatt, T. 6 May 2015, pp 112-113. See also exhibit P353 (photograph
of Mr Hariri’s office in Quraitem Palace).
1316
Bassem El-Sabeh, T. 17 March 2015, pp 41-42.
1317
Faisal Salman, T. 8 January 2015, pp 37-38, 45.
1318
Faisal Salman, T. 8 January 2015, pp 45, 54.
1310
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P.
703.

The ‘olive oil crisis’

The Trial Chamber also heard some evidence about what was termed the ‘olive oil crisis’

that occurred in late 2004 to early 2005. The Beirut Association for Social Development was a
privately-funded charitable organisation—with paid members, having the aim of assisting the
Lebanese public—but funded by Mr Hariri.1319 Some employees of the Beirut Association for
Social Development were also working as volunteers on Mr Hariri’s election campaign. 1320
704.

During Ramadan, Mr Hariri often distributed food to poor people via the association—but

without advertising it— as part of his religious duty of zakat, or alms.1321 In October 2004, there
was a shortage of olive oil in Lebanon.1322 After Ramadan, the association bought a quantity of
olive oil and started distributing it to the families as a supplement to the Ramadan food packages
that they had already received.1323 Distribution began in the beginning of February 2005.1324
Around 50,000 gallons of olive oil were distributed to selected poor Lebanese people. 1325
705.

On Friday 11 February 2005, the Lebanese ‘authorities’ came and arrested four people in

charge of distribution, took them in for questioning and seized their computers. 1326 The allegation
was that Mr Hariri was distributing the olive oil to manipulate the upcoming elections.1327 The
acting Lebanese Prosecutor-General, Ms Rabiha Ammash Kaddoura, threatened to search the
association’s premises to find lists of the names of the recipients. 1328
706.

Upon hearing of the arrests, in the presence of Mr Diab and Mr El-Youssef, Mr Hariri

deliberately used a landline and asked the Quraitem Palace operator to get General Ali Al-Hajj,
the director-general of the ISF, on the line.1329 He knew that his landlines were tapped and that

1319

Salim Diab, T. 22 January 2015, pp 51-53; Ghazi El-Youssef, T. 20 March 2015, p. 14.
Salim Diab, T. 22 January 2015, pp 50-53.
1321
Salim Diab, T. 22 January 2015, pp 55-56; Ghattas El-Khoury, T. 20 January 2015, p. 26.
1322
Salim Diab, T. 22 January 2015, p. 56.
1323
Salim Diab, T. 22 January 2015, pp 56-57; Ghazi El-Youssef, T. 20 March 2015, p. 15.
1324
Salim Diab, T. 22 January 2015, p. 57.
1325
Exhibit 2D111 (Witness Statement of Salim Diab), para. 11.
1326
Ghattas El-Khoury, T. 20 January 2015, pp 33-34; Ghazi El-Youssef, T. 20 March 2015, pp 14-15, 19-20.
1327
Ghazi El-Youssef, T. 20 March 2015, p. 15; exhibit 2D111 (Witness Statement of Salim Diab), para. 11.
1328
Exhibit 2D111 (Witness Statement of Salim Diab), para. 11.
1329
Ghazi El-Youssef, T. 20 March 2015, pp 15-24. The Trial Chamber took judicial notice of the following: ‘On
14 February 2005, General Ali Al-Hajj was the Head of the ISF. He was promoted to the post in November 2004.’
Judicial notice facts, no. 8.
1320
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people were monitoring his communications when he spoke on them.1330 Mr Hariri put the call on
speakerphone. He reproached Mr Al-Hajj.1331 Mr Hariri then called General Raymond Azar, the
chief of Lebanese military intelligence, asking him why he was arresting people associated with
him. This was more than a reproach, as Mr Hariri was directly accusing Mr Azar of involvement
in the arrests.1332 By this, he was reminding Mr Azar that he would be returning as head of the
government and would need to sign off on Mr Azar’s next promotion. 1333
707.

According to Mr El-Youssef, Mr Hariri viewed the arrests as entirely politically

motivated.1334 He wanted to convey a message to those listening to his calls. The message was that
Mr Hariri was serious in the political path he had chosen, that people taking unfair and unjust
decisions against him would not prevent him from continuing down this path, namely going into
the elections with the opposition.1335 Mr El-Youssef had never seen Mr Hariri react in such a way,
which reflected his frustration. His attitude showed how determined Mr Hariri was to break his
shackles and to end the obstacles put around him by the military intelligence apparatus.1336
Mr Hariri believed—by deliberately using tapped lines—that he was speaking directly to
Mr Ghazaleh.1337 According to Mr El-Khoury, the detainees were released on the night of
12 February 2005.1338

Q.
708.

Monthly payments to Mr Ghazaleh from Mr Hariri

The Trial Chamber also received evidence that Mr Hariri was making regular cash

payments to Mr Ghazaleh through intermediaries.1339 Mr Hariri’s friend and business associate,
Mr El-Chammaa, administered these payments. 1340 Mr Ghazaleh had first requested a payment in
1993 during a meeting with Mr El-Chammaa at Mr Ghazaleh’s office.1341 The amount was initially

1330
1331
1332
1333
1334
1335
1336
1337
1338
1339
1340
1341

Ghazi El-Youssef, T. 20 March 2015, p. 16.
Ghazi El-Youssef, T. 20 March 2015, pp 18, 20-23.
Ghazi El-Youssef, T. 20 March 2015, pp 28-29.
Ghazi El-Youssef, T. 20 March 2015, p. 34.
Ghazi El-Youssef, T. 20 March 2015, p. 26.
Ghazi El-Youssef, T. 20 March 2015, pp 27-28.
Ghazi El-Youssef, T. 20 March 2015, pp 34-35.
Ghazi El-Youssef, T. 20 March 2015, pp 58-59.
Ghattas El-Khoury, T. 20 January 2015, p. 36.
Exhibit P1413 (Witness PRH017’s statement), para. 12.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 20-21.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 22-23.
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USD 40,000 per month, which increased, in less than a year, to USD 67,000 per month.1342 Mr ElChammaa’s role was to keep track of the payments and to ensure their timeliness; the money was
kept in a safe and he used to ask at least two employees to prepare the amount and put it in
envelopes.1343
709.

Besides these regular payments, Mr Hariri made other payments to Mr Ghazaleh, the

biggest of which in one sum was USD 250,000, of which Mr El-Chammaa remembered paying
USD 100,000 on one occasion and USD 150,000 on another. Mr Ghazaleh always justified the
requests under different pretexts, for example, needing to refurbish or renovate his home, or to buy
a new car, but this was unimportant to Mr Hariri. He was paying Mr Ghazaleh to ‘preserve the
relationship with him’ and never refused these requests.1344
710.

These payments were not voluntary, because, as Mr El-Chammaa explained, Mr Hariri

believed that if he did not pay ‘for sure Rustom Ghazaleh would have placed many obstacles in
the face of his career and of course he would have exerted greater pressure on him’.1345 The fact
of the payments was not widely known.1346 Mr Siniora was aware that Mr Hariri was providing
‘periodic assistance’, that is ‘cash help’, to Mr Ghazaleh, but, in his view, this was a form of
blackmail as the payments were ‘imposed, not volunteered’.1347
711.

The payments were in cash,1348 at the beginning1349 or the end of the month.1350 Mr Al-

Arab—whom his daughter, Ms Alia Al-Arab, described as a long-time intermediary between
Mr Hariri and Syrian representatives, including Mr Ghazi Kanaan, Mr Ghazaleh and Brigadier
General Khallouf—was responsible for taking the payments to Mr Ghazaleh.1351 Ms Al-Arab said
‘On occasion my father would deliver presents to Mr Ghazaleh, amongst other people’, or asked
someone to deliver ‘things in big envelopes’ in his absence.1352 The two people who were in charge

1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352

Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 23-24, 27-28.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 30-31.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 28-29.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 67.
Witness PRH017, T. 30 November 2016, p. 79 (private session).
Fouad Siniora, T. 24 March 2015, pp 29-33.
Exhibit P1413 (Witness PRH017’s statement), para. 12.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 30-31.
Witness PRH017, T. 30 November 2016, pp 81-83 (private session).
Exhibit P726 (Statement of Alia Al-Arab), paras 10, 17.
Exhibit P726 (Statement of Alia Al-Arab), para. 14.
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of taking money from the safe and putting it into the envelopes would record the payments, but
records were not retained.1353
712.

On Saturday 12 February 2005—two days before the assassination—Mr Ghazaleh called

Mr Hariri’s office requesting an additional payment, claiming that he had not received the first
payment earlier that month.1354 This was the first time that Mr Ghazaleh had made such a
request.1355 Mr El-Chammaa was certain that the payment had in fact been made, but said that they
had ‘no choice’ but to make the payment.1356 Witness PRH017 said that Mr Hariri instructed them
to make the payment, but was upset by the request.1357 Unusually, the payment was divided into
three portions.1358 Mr Al-Arab took the money to Mr Ghazaleh on Sunday 13 February 2005, to
his headquarters in the Bekaa.1359 When Mr Al-Arab returned from meeting Mr Ghazaleh, he was
in poor spirits, ‘a very, very pessimistic mood’. Mr Al-Arab told Mr El-Chammaa what had
happened upon his return.1360
713.

Mr Ghazaleh had been very insulting and threatening towards Mr Hariri, causing Mr Al-

Arab to fear an attempt on the former prime minister’s life.1361 The threats were not described by
Mr Al-Arab in detail, but included the allegation of treachery.1362 Mr Al-Arab appeared to be
‘expecting something.’1363 Mr El-Chammaa told Mr Hariri what Mr Al-Arab had told him, and
that it was ‘very upsetting and scary’.1364

1353

Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 40-41. He stated that ‘every now and then’ the records
would be destroyed. In cross-examination, Mr El-Chammaa stated that there was a small piece of paper where an
amount was recorded, which was destroyed one to four days later. Ghaleb Ahmad El-Chammaa, T. 12 February 2015,
p. 52. See also Witness PRH017, T. 1 December 2016, p. 5, where the witness explained that there was no record of
the payments made because this was something private and added ‘We only wrote on small papers the amounts of
money we used to pay per week or per day just to be reminded of it in case we were asked about it.’
1354
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 46, 51-52.
1355
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 51.
1356
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 48.
1357
Witness PRH017, T. 30 November 2016, p. 85 (private session).
1358
Witness PRH017, T. 1 December 2016, pp 3, 5. Mr El-Chammaa, by contrast, stated that the money was usually
put into an envelope or multiple envelopes, and delivered. Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 34.
1359
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 47, 51-52, 55.
1360
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 50, 56-57.
1361
Ghattas El-Khoury, T. 20 January 2015, pp 46, 48-50; Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 5657; Hani Hammoud, T. 20 May 2015, p. 35, where the witness also refers to threats in general.
1362
Ghattas El-Khoury, T. 20 January 2015, pp 48-49.
1363
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 56.
1364
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, p. 59.
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714.

Ms Alia Al-Arab also described her father’s reaction after his return from Anjar meeting

Mr Ghazaleh, saying ‘How could I tell Hariri what happened in Anjar?’1365
715.

This evidence, in the Trial Chamber’s view, is sufficient to establish that Mr Ghazaleh had

a reason to demand a double payment on the day before Mr Hariri’s death, meaning that he had
grounds to believe that there would be no more payments from that date onwards.

R.

Warnings to Mr Hariri about his personal security immediately
before the attack

716.

A number of witnesses gave evidence about threats and warnings to Mr Hariri about his

security in the early part of 2005.
717.

A UNIC Beirut press review dated 7 January 2005 reported that the US Assistant Deputy

Secretary of State for Middle East Affairs, Ms Elizabeth Debell, had stated that the US government
would ‘not be lenient’ in the event of any physical harm befalling Lebanese politicians.1366
According to Mr Hammoud, he and others discussed potential security risks with Mr Hariri in this
time—Mr Hariri did not give any credence to the risk, because he thought that it would be ‘suicide’
to target him.1367
718.

On 10 January 2005, Mr Hariri received Mr Ali Jaber, a journalist and former colleague of

Mr Hammoud’s at Future TV, at Quraitem Palace.1368 Mr Jaber had gone to Mr Hammoud to tell
him that he had personally met Syrian officials, and that they were ‘going mad’, and ‘talking
harshly’ about Mr Hariri.1369 The Syrians were ‘paranoid’ about resolution 1559—for which they
believed Mr Hariri to be responsible—and the US presence in Iraq, and were expecting a military
attack.1370 Mr Hammoud thought that it was serious enough to take Mr Jaber to see Mr Hariri.1371
Mr Hariri, however, did not believe that Syria would act against him.1372

1365

Exhibit P726 (Statement of Alia Al-Arab), para. 32.
Exhibit P443 (UNIC Beirut press review,7 January 2005), p. 1.
1367
Hani Hammoud, T. 19 May 2015, pp 81-82.
1368
Exhibit P301 (Visitor logbook for Quraitem Palace), p. 324. See also Hani Hammoud, T. 19 May 2015, p. 86.
1369
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 17; Hani Hammoud, T. 19 May 2015, pp 88-89. See
also Hani Hammoud, T. 19 May 2015, pp 85-87, 90.
1370
Hani Hammoud, T. 19 May 2015, pp 88-92.
1371
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 17.
1372
Exhibit 4D137 (Witness statement of Hani Hammoud), para. 19.
1366
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719.

Mr Hammoud also testified about another meeting between himself, Mr Hariri and Witness

45, on 11 January 2005. Witness 45 had met Mr Hariri to relay comments that had been made to
him by the president of the Hezbollah Political Committee, Mr Ibrahim Amin El-Sayyed.1373
According to Mr Hammoud, Mr El-Sayyed asked Witness 45 if Mr Hariri had ‘gone crazy’, and
said that ‘people will kill him’ because of his refusal to change the electoral lists.1374 Mr Hariri
again did not pay much heed—he thought that if people tried to kill him, they would be committing
suicide.1375 Mr Hammoud said that Mr Hariri considered these comments an attempt to intimidate
and scare him and to pressure him to change his political behaviour. 1376
720.

On 10 February 2005, according to a UNIC Beirut press release, Mr Terje Rød-Larsen, the

UN Special Envoy, visited Mr Al-Assad in Damascus to discuss the implementation of Security
Council resolution 1559.1377 The press release described Mr Rød-Larsen as saying that the talks
were ‘extremely encouraging and constructive’.1378 However, according to Mr Hamade, Mr RødLarsen then insisted on visiting Quraitem Palace before returning to Europe, so as to inform
Mr Hariri of President Al-Assad’s ‘very angry’ threats, and to warn him to leave Lebanon for his
own safety.1379
721.

After the meeting of 13 February 2005 between Mr El-Sabeh, Mr Hamade, Mr Jumblatt

and Mr Hariri, Mr El-Sabeh told Mr Hariri—with reference to the attack on Mr Hamade—that he
was afraid of what might happen to Mr Hariri and Mr Jumblatt. Mr Hariri laughed it off—
Mr Hamade warned him, however, that the situation should be taken seriously. 1380
722.

On 13 February, Mr Ali Hamade also spoke to Mr Hariri about the political and security

pressures. He asked Mr Hariri whether he feared for his security, and Mr Hariri responded ‘Do
you believe that he’d be silly enough to do it?’—by which, in Mr Hamade’s view, he meant
President Al-Assad killing Mr Hariri or Mr Jumblatt.1381

Hani Hammoud, T. 20 May 2015, pp 7-8. Mr Ibrahim Amin El-Sayyed’s name is also transliterated as Al-Sayyed.
For example, exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 36.
1374
Hani Hammoud, T. 20 May 2015, pp 8-9.
1375
Hani Hammoud, T. 20 May 2015, p. 9.
1376
Hani Hammoud, T. 21 May 2015, pp 88-89.
1377
Exhibit P532 (UNIC Beirut press review, 11 February 2005), pp 1-2.
1378
Exhibit P532, p. 1.
1379
Marwan Hamade, T. 8 December 2014, pp 63-64. See also exhibit P301, p. 376.
1380
Bassem El-Sabeh, T. 17 March 2015, p. 44.
1381
Ali Hamade, T. 13 April 2015, pp 69-70.
1373
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723.

A number of other witnesses also gave evidence about the perception of risk immediately

before the attack. Mr Amer Chehadeh, a close protection officer and driver for Mr Hariri, stated
that although the team had been advised to remain alert in the weeks before the attack, Mr Hariri
‘felt reassured’, and the team ‘never felt any danger or any threat’.1382
724.

However, Ms Roula Nasser said that, in the last few weeks before the attack, her brother

Mr Talal Nasser and his team ‘had a feeling that something was going to happen’.1383 According
to Ms Nasser, her brother had to work on the day of the attack because of the ‘critical’ political
situation.1384 Mr Tarek Soubra, a member of Mr Hariri’s close protection team who was on leave
on the day of the attack, also stated that Mr Nasser had told him that ‘they’ wanted to target ‘us’,
around a week or ten days before the attack.1385
725.

Ms Zeina Chehade Tarraf also stated that her late husband Mr Ziad Tarraf—one of

Mr Hariri’s close protection officers who died in the attack—had been stressed with work before
the attack because there were ‘lots of threats by the Syrian intelligence’.1386 Mr Majdalani stated
that the reduction in security led to the feeling that there might be a physical threat to the former
prime minister.1387 Witness 357 stated that before the assassination Mr Hariri did not feel at ease
and there were threats against him.1388
726.

Mr El-Khoury testified that on 13 February 2005, Mr Bassel Fuleihan returned from

abroad, visited him at home and the two then went together to visit Mr Hariri at Quraitem Palace.
There, Mr Fuleihan told Mr Hariri that there were serious threats to kill political figures in
Lebanon, namely either Mr Hariri or Mr Jumblatt. The source of the information may have been
British intelligence. Mr El-Khoury said that the result was that ‘for the first time it appeared to me
that the Prime Minister was taking such threats very seriously’.1389 Mr Hammoud, who was also
there, gave a similar account stating that, upon returning from vacation in Switzerland, Mr
Fuleihan told Mr Hariri that there was ‘an attempt ongoing’ to kill him and that the information

1382
1383
1384
1385
1386
1387
1388
1389

Amer Chehadeh, T. 16 October 2014, pp 10-11, 48-50.
Exhibit 1V34 (Roula Nasser’s statement), para. 9.
Exhibit 1V34 (Roula Nasser’s statement), para. 12.
Exhibit P336 (Statement of Tarek Soubra), para. 68.
Exhibit 1V37 (Zeina Tarraf’s statement), para. 7.
Atef Majdalani, T. 29 April 2015, p. 5.
Witness PRH357, T. 2 June 2015, p. 18.
Ghattas El-Khoury, T. 20 January 2015, pp 39-41.
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had been received from a ‘British agency’.1390 According to Mr El-Khoury, Mr Hariri had
previously always said that ‘they will never dare to do and they will have to pay a very high price
on any attempt on [my] life’ and considered it ‘a red line’. But this time he did not give this usual
response, saying instead that he would make a few contacts or calls. Mr Hariri seemed upset,
disturbed and seemed to take the threats very seriously. 1391
727.

Similarly, according to Mr Majdalani, Mr Fuleihan—who had gone to Quraitem Palace at

around 19:00 straight from the airport after returning from a European vacation1392—told Mr Hariri
that he had heard about a wave of assassinations.1393 Without revealing the source of this
information, Mr Fuleihan emphasised that the threat should be taken seriously1394 and told
Mr Hariri ‘Try as much as possible to change your routes, your convoys, your cars, because these
threats are serious.’ 1395
728.

Coincidentally, the same day, Sunday, 13 February 2005, Al-Hayat carried an article

headed, ‘New warning against attacks targeting any of the symbols of the Lebanese opposition’
stating that:
Sources said that the international community sent a clear message to Syria “not to shed
the blood” of any of the opposition figures in Lebanon. The message asserted that should
Walid Joumblat or Rafic Hariri be victims of any assassination attempt, “this will mark the
1396

final severance in the relationship between Syria and the international community.”

729.

In January 2006, the UNIIIC Commissioner, Mr Detlev Mehlis, conducted what could only

be considered in investigatory terms as irregular, a joint ‘interview’ with three prominent Lebanese

1390

Exhibit 4D137 (Witness statement of Hani Hammoud), para. 31.
Ghattas El-Khoury, T. 20 January 2015, pp 42-43. On the other hand, Mr Salim Diab, who was also present at
Quraitem Palace that night, 13 February 2005, with some of the participants to the meeting, had no memory of an MP
referring to threats against Mr Hariri’s life. However, Mr Hariri told the witness to watch out and to be careful. Salim
Diab, T. 3 February 2015, pp 72-73.
1392
Mr Hariri had contacted Mr Fuleihan on his holiday, insisting that he return in order to join Mr Hariri at the joint
parliamentary committee on 14 February 2005 to discuss the draft electoral law. Atef Majdalani, T. 29 April 2015, pp
9-10.
1393
Atef Majdalani, T. 29 April 2015, p. 9. Mr Majdalani was present when Mr Fuleihan relayed this, as—according
to Mr Majdalani—was Mr El-Khoury. Atef Majdalani, T. 30 April 2015, pp 21-22.
1394
Atef Majdalani, T. 29 April 2015, p. 11.
1395
Atef Majdalani, T. 29 April 2015, p. 11, T. 30 April 2015, pp 21-22.
1396
Exhibit P369 (Al-Hayat article, 13 February 2005), p. 2.
1391
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figures, Mr Siniora, Mr Berri and Mr Hariri’s sister, Ms Bahia Hariri, on the topic of suspicion of
Mr Ghazaleh’s involvement in Mr Hariri’s death.
730.

Ms Hariri told Mr Mehlis that during the four months after the attempt on Mr Hamade’s

life ‘we used to receive a lot of information that he was at risk, that he should be careful, that he
was under threat, that they could not forgive him for 1559 and that they don’t trust him and after
looking into all the electoral laws, they realised that his electoral bloc would still be very significant
and this increased the danger’. Further, ‘Actually, they didn’t want Rafik Hariri out of the
government. They wanted him out of politics. Period.’1397
731.

The Trial Chamber also recorded as an agreement between the Parties that ‘In his armoured

vehicle, Mr Hariri was accompanied by MP Mr Bassel Fuleihan.’ The Trial Chamber additionally
recorded Mr Fuleihan’s death in the explosion as an agreed fact between the Parties; Mr Fuleihan
was in the passenger seat of Mr Hariri’s vehicle. 1398

S.

The Accused’s and Mustafa Amine Badreddine’s alleged
associations with Hezbollah
1.

Evidence on Accused’s and Mr Badreddine’s alleged associations with
Hezbollah
(a)

732.

General evidence

The Trial Chamber received some evidence that the Accused and Mr Badreddine were

associated with, supporters of or supported by, Hezbollah.
733.

In a speech on 11 November 2010—shortly before the Prosecutor submitted an indictment

against Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra to the Pre-Trial Judge for
confirmation1399—the Secretary-General of Hezbollah, Mr Nasrallah, stated that the resistance was
being targeted ‘via an indictment’ at the Special Tribunal.1400 Of the Special Tribunal generally,

1397

Exhibit 2D139 (Transcript of a recorded conversation between Mr Fouad Siniora, Mr Nabih Berri, Ms Bahia Hariri
and UNIIIC Commissioner Mr Detlev Mehlis, 14 January 2006), pp 25-26 (ERNs 312975-312976).
1398
Agreed facts, nos (i), (ix).
1399
It was submitted on 17 January 2011 and confirmed on 28 June 2011.
1400
Exhibit P2090 (Speech by Hassan Nasrallah on 11 November 2010), p. 11, where Mr Nasrallah stated: ‘The fifth
and last phase is the STL and the indictment. (That is at the present time. Only Allah knows. As long as there is
America and “Israel” and there is a beautiful country like Lebanon which has water and perhaps oil and diversities
and special properties conspiracies will not stop). We go back to the very beginning - dragging us to a confrontation
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he said, ‘(This is to those who are looking forward to the issuance of the indictment.) Mistaken is
he who believes that we will allow the arrest or detention of any of our mujahedeen. The hand that
attempts to reach them will be cut off.’1401
734.

On 2 July 2011—shortly after the Pre-Trial Judge confirmed the original indictment1402—

Mr Nasrallah responded, stating that it had been issued ‘against brothers in the resistance’. 1403
735.

The Pre-Trial Judge issued international arrest warrants for the apprehension of

Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra in the original indictment on 8 July 2011,
and on 28 July 2011 ordered the lifting of the confidentiality of their names and biographical
details.1404
736.

Two weeks later, on 17 August 2011, in a speech for Iftar at the Women’s Branch of the

Islamic Resistance Support Association, Mr Nasrallah criticised the indictment and the evidence
supporting it. He referred to Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra as ‘four
honourable resistance men’. The relevant portion reads:
However, I would like to begin with giving evidences by what took place today to give it
priority. It has to do with the indictment. Indeed, at previous times we talked lengthily to
the effect that the Special Tribunal for Lebanon is moving in this perspective. It focused
on one supposition. It refused to work on any other suppositions despite the existence of
indications and conditional evidences through which Israel might be accused or
investigating Israel would be valid. Still they are moving on that track and through the past
period, they accused four honourable resistance men. Today, either the complete text or
the greater part of what is called the indictment of these Resistance men was published.1405

with the international community. Now we entered forcefully in a new stage of targeting the Resistance via an
indictment? What is the whole idea?’
1401
Exhibit P2090, p. 13.
1402
Decision relating to the examination of the Indictment of 10 June 2011.
1403
Exhibit P458.1 (Transcript of Hassan Nasrallah’s response to the Special Tribunal ‘indictment’, 2 July 2011), p.
6 (ERN 60223025).
1404
Arrest warrant for Mr Ayyash; Arrest warrant for Mr Badreddine; Arrest warrant for Mr Oneissi; Arrest warrant
for Mr Sabra; Pre-Trial Judge order partly lifting the confidentiality of the indictment.
1405
Exhibit P2095 (Speech by Hassan Nasrallah on 17 August 2011), p. 5.
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In the same speech he said:
To you sisters and to all the public opinion who are listening to me I say: Today we are
more confident that what is taking place is of a high level of injustice, politicisation and
accusation. These honourable resistance men should not even be referred to as accused.
This is slander, and they are accused by this slander.1406

737.

In a speech commemorating Mr Badreddine, broadcast on 20 May 2016, Mr Nasrallah said

that the Special Tribunal is ‘being exploited as a weapon to target this Resistance and the leaders
of this Resistance and their moral and bodily assassination’. 1407
738.

The Trial Chamber also received evidence that witnesses or potential witnesses called by

the Prosecution refused to attend an interview or follow-up interview with Prosecution
investigators, instead referring them to the Hezbollah Security Committee. And, further, that the
Committee’s permission was required before certain witnesses would attend interviews or
court.1408
739.

The four Accused and Mr Badreddine are Muslim Shiite.1409
(b)

740.

Mustafa Amine Badreddine

On 13 May 2016, Hezbollah announced through Al-Manar TV’s website that

Mr Badreddine had died in Syria.1410 In the article, Hezbollah stated that it would ‘accept blessings

1406

Exhibit P2095, p. 6.
Exhibit P1989 (Transcript of video recording for Al-Manar TV regarding Mustafa Badreddine’s memorial
ceremony), p. 10.
1408
Exhibit P1136 (Witness statement of Timothy Holford), paras 11.3.3, 12.2, 13.4, 14.3, 15.3, 15.5, 16.4; Timothy
Holford, T. 15 September 2016, pp 45-46, 69-70, 72.
1409
Exhibit P683 (Identity card application form of Mr Merhi); exhibit P691 (Identity card application form of
Mr Ayyash); exhibit P1040 (Birth certificate of Mr Badreddine); exhibit P1066 (Family civil status register extract
for Hassan Oneissi); exhibit P1078 (Family personal status extract).
1410
Exhibit P1982 (Al-Manar TV news article, 13 May 2016), referring to a Hezbollah statement: ‘After a lifetime
full of jihad, prison, wounds and considerable achievements, Sayed Zou Al-fiqar concluded his life by martyrdom,
joining other martyr commanders; among them is his partner in jihad, the commander Hajj Imad MUGHNIYEH. This
is the nature of resistance; it does grow with its leaders when they are alive, and it does pride itself with them when
they die. We ask the Almighty to bless him with vast mercy and permanent happiness’ and to another Hezbollah
statement, according to which ‘The initial instigations show that a large explosion targeted one of our centres near
Damascus International Airport, and led to the martyrdom of the commander Mustafa Badreddine (Al-Sayed Zou Alfiqar) and the injury of others.’
1407
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on commander jihadist Hajj Mustafa Badreddine (Al-sayed Zou Al-fiqar)’ starting that day, on
13 May 2016, at the Al-Mujtaba compound.1411
741.

Al-Manar broadcast the condolence ceremony and funeral procession for Mr Badreddine

held on 13 May 2016 in Beirut. 1412 Senior Hezbollah members, Mr Amine Sherri, Mr Wafik Safa,
Mr Ali Ammar, Mr Hussein Hajj Hassan, Mr Hasan Fadlallah, Sheikh Naim Qassem and
Mr Sayyed Hashem Safieddine attended the memorial ceremony.1413 The broadcast showed
footage of this procession—with a coffin draped with a Hezbollah flag and Mr Badreddine’s
brothers Mr Mohammed Amine Badreddine and Mr Adnan Badreddine—following it. A military
band played and a guard of honour wearing military fatigues with Hezbollah flags flanked the
procession.1414

1411

Exhibit P1982, p. 2.
Exhibits P1986-P1987 (Video extracts of Al-Manar TV broadcast of Mustafa Badreddine’s condolence ceremony,
13 May 2016); exhibit P1988 (Video extract of Al-Manar TV broadcast of Mustafa Badreddine’s funeral procession,
13 May 2016).
1413
Exhibits P1986-P1987.
1414
Exhibit P1988.
1412
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Exhibit P1988 – a video extract of Al-Manar TV broadcast of Mustafa Badreddine’s funeral
procession, 13 May 2016

742.

At a commemoration ceremony held on 20 May 2016, Mr Nasrallah lauded Mr Badreddine

as one of Hezbollah’s ‘best leaders’.1415

Al-Manar

broadcast a two-hour tribute to

Mr Badreddine—which included a live broadcast of Mr Nasrallah’s speech to the gathering of
almost an hour and a quarter—praising at length Mr Badreddine’s role in the resistance. Mr
Nasrallah stated that Mr Badreddine had been involved in the resistance from its ‘first moments
and hours’, by forming, training and directing jihadi groups and being involved in multiple military
operations.1416
743.

Mr Nasrallah described Mr Badreddine as a military leader in confronting Israel in the war

in July 2006. ‘Among his achievements was dismantling the networks of collaborators with the
“Israeli” enemy in 2008 and the years that followed’ and he ‘was in charge of leading and

1415
1416

Exhibit P1989, pp 1-2.
Exhibit P1989, p. 2.
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commanding the Hezbollah military and security units inside Syrian territories’ after Hezbollah
entered the conflict in Syria.1417
744.

Mr Badreddine had assumed the ‘leadership of the Military Central Command in

Hezbollah’ in 1995, was a military leader in July 2006 and by 2016 commanded Hezbollah military
and security units in Syria.1418 Mr Nasrallah acknowledged that upon his death, Mr Badreddine’s
name and true identity could be openly used.1419 Mr Badreddine’s brother, Mr Mohammed
Badreddine, was present and gave a speech at the commemoration ceremony. 1420

Exhibit P1983 – a photograph ofMr Badreddine in military uniform released by Hezbollah in
May 2016, published in Alahed
745.

A biography of Mr Badreddine, with accompanying military photographs under the

heading ‘In the photos: Who is the great jihadist leader, the martyr Mustafa Badreddine “AlSayyed Zoulfiqar”?’ was published on Alahed’s website on 13 May 2016, and stated the following:
-

In 1982, he worked on the formation of jihadist groups and trained them to confront
the Zionist enemy.

-

He is considered one of the most prominent mujahedeen who combated the Israeli
invasion at the entrances of Kheldah region, south of Beirut and was injured in the

1417
1418
1419
1420

Exhibit P1989,
Exhibit P1989,
Exhibit P1989,
Exhibit P1989,

p. 3.
pp 2-3.
p. 2.
p. 1.
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clashes. He was also among the vanguards of participants in El-Ghobeiri clashes and
the Airport Bridge in 1982.
-

The martyr leader worked on the formation and the training of military resistance
groups against the Israeli occupation to expel them from the capital and suburbs.

-

In 1992, he became in charge of the Central Military Unit Command and built
formations and set out military plans. He planned many heroic and martyrdom
operations and special operations such as the assault on hostile positions, planting
explosives and clashes, which forced the Zionist occupier to withdraw in 2000.

-

He played a prominent role in facing the aggression in July 1993 and forced the
enemy’s Prime Minister Rabin, at the time to admit defeat by Hezbollah.

-

In 1996, during the aggression of the ‘Grapes of Wrath’, he established the foundations
for a new stage which made the world recognise the legitimacy of resistance and its
right to defend its territory.

-

In 1997, he had a prominent role in the planning and supervision of special operation
Ansarieh.

-

He worked on dismantling dozens of espionage networks of the Israeli enemy agents
inside Lebanon.

-

With the start of the Syrian crisis in 2011, he was one of the first leaders who attended,
planned, led and faced the takfiri plan on the Syrian territory, military and security.

-

The martyr leader continued to follow up his jihad activities until he was granted the
honour of martyrdom near the Damascus International Airport on 13 May 2016.1421

746.

During the alleged attribution period, Mr Badreddine, using his personal mobiles 354 and

944, also had telephone contacts with Mr Safa, Mr Ammar and Mr Sherri. 1422
747.

On 18 May 2016, another commemoration ceremony was held in Mr Badreddine’s honour

in Damascus, Syria. The memorial was held at the Sayyeda Zeinab shrine and various senior Syrian
officials, religious leaders and military representatives attended. These included Mr Abou El-Fadl
El Tabtabaii, the representative of the Islamic Revolution Commander in Syria, Major-General

Exhibit P1983 (Alahed news article, 13 May 2016), pp 1-2. See also exhibit P1984 (photographs of Mustafa
Badreddine from Alahed news article, 13 May 2016); exhibit P1985 (video excerpt of Mustafa Badreddine from
Alahed news article, 13 May 2016).
1422
See paras 4112, 4181.
1421
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Oussama Khaddour, the Director of Political Administration of the Syrian Arab Republic and
Sheikh Qaouk Fachad.1423
748.

Sheikh Qaouk Fachad lauded Mr Badreddine as a ‘great jihadist commander at the

resistance who was killed as a martyr in the battle of defending Syria, Lebanon and the Nation’. 1424
Major-General Khaddour praised Mr Badreddine’s ‘jihadist personality’, his ‘commitment to the
resistant approach’ and his positive relationship with his comrades.1425

Exhibit P1990 – extract ofTasnim news article on memorial ceremony in Syria, 18 May 2016
749.

On 25 May 2016, the Iranian Supreme Leader, Ayatollah Ali Khamenei, met

Mr Badreddine’s family in Tehran and gave his ring to Mr Badreddine’s son, Ali. The Tasnim
Iranian News Agency reported that the Ayatollah had said, ‘Your family is the family of a martyr.
Not just the family of martyr Badreddine but martyr Imad Mughniyeh, his son and others.’ 1426 The

1423

Exhibit P1990 (Tasnim news article on memorial ceremony in Syria, 18 May 2016), pp 1, 3.
Exhibit P1990, pp 1-2.
1425
Exhibit P1990, p. 3.
1426
Exhibit P1991 (Tasnim news article, 26 May 2016), p. 2. The late Imad Mughniyeh was Mr Badreddine’s brotherin-law.
1424
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report was accompanied by photographs of Mr Khamenei with the family, and presenting the ring
to Mr Ali Badreddine. 1427
750.

The evidence that Mr Badreddine was a long-standing and senior Hezbollah military

commander is uncontested and incontrovertible. However, for the reasons set out in chapter XIV
‘Legal findings on elements of the crimes and Individual criminal responsibility’, (B) (3) (f) (i)
‘Mustafa Badreddine and Hezbollah’, the Trial Chamber did not consider that it received reliable
evidence of his position in Hezbollah in 2004 and 2005, namely in the indictment period.
(c)
751.

Salim Jamil Ayyash

The Trial Chamber received limited evidence on Mr Ayyash’s affiliations with Hezbollah.

Apart from Mr Nasrallah’s statement that he was one of the ‘honourable men of the resistance’,
Mr Ayyash was selected in December 2003 to escort a Hezbollah MP in the 1424 Hajj pilgrimage
in January 2004 and was described as a ‘brother’ in a letter from the Office of the Head of the
Loyalty to the Resistance Bloc.1428 For the Hajj in 2004, two applications were entered in the Hajj
database for Mr Ayyash.1429 The first application was rejected while the second was accepted
because a Hezbollah MP sponsored him.1430
752.

A year later, with a letter to the Head of the Pilgrimage Affairs Committee, the Loyalty of

the Resistance Bloc again assisted Mr Ayyash and his wife in obtaining a visa to Saudi Arabia to
perform the Hajj pilgrimage in 2005.1431 Although Mr Ayyash had travelled to the Hajj in 2004,
the following year the Hajj Committee granted his application because he was sponsored by the
Loyalty to the Resistance Bloc.1432 Mr Ayyash was also listed in the contact details of a vehicle
insurance policy for Mr Abdallah Ali Safieddine, Hezbollah’s representative in Iran, to whom
Mr Ayyash has family connections.1433

1427

Exhibit P1991.
Exhibit P1673 (Lists of persons sponsored by the Loyalty to the Resistance Bloc to the President regarding the
Hajj pilgrimages in years 2004 to 2011), p. 6; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras
40-41, 47-50.
1429
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 46-48.
1430
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 46-48; exhibit P1673, p. 6.
1431
Exhibit P1673, pp 11-13.
1432
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 48, 50.
1433
Exhibit P693 (Statement of Ghassan Saab), paras 7-12, p. 12 (ERN 60302632); exhibit P1107 (Statement of
Witness PRH045, 12 August 2010), para. 72. See also exhibit P2026.2 (Attribution report of Andrew Donaldson
1428
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753.

As set out in its statement of September 2016, the Prosecution intended to tender into

evidence the witness statements of a Prosecution investigator that demonstrated that a number of
people associated with Mr Ayyash referred investigators to the Hezbollah Security Committee for
approval.1434 In January 2017, the Prosecution notified the Trial Chamber of its strategic decision
not to tender this evidence.1435 The four were on the Prosecution’s witness list until at least
December 2016, when the Prosecution informed the Defence and the Legal Representatives of
Victims that it no longer intended to call them.1436 The Ayyash Defence cross-examined
Mr Andrew Donaldson on their statements because he had used them as source material in early
versions of his attribution report relating to Mr Ayyash. 1437
754.

Mr Ayyash also had telephone contacts with Hezbollah officials, Mr Wafik Safa, the

secretary of Hezbollah’s Security Command, and Mr Safieddine, using his personal mobile 170
and his network mobile, Yellow 669.1438 The Prosecution submits that the presence of mobiles
attributed to and used by Mr Ayyash—Green 300 and Yellow 294—in the vicinity of a meeting
between Mr Hariri and Mr Nasrallah at Haret Hreik on 21 December 2004 means that he may have
known about it, thus adding to the evidence of his connections to Hezbollah.1439

regarding Mr Ayyash), para. 92 (g); exhibit P1032 (Family personal status extracts), pp 9-10; exhibit P1034 (Family
personal status extracts), pp 3 (ERN 60144966), 15 (ERN 60144978), 24-25 (ERNs 60144986-60144987).
1434
F2735, Prosecution Summary Statement of Evidence in Relation to Paragraph 49 of the Amended Consolidated
Indictment, 23 September 2016, para. 14. A public redacted version was filed on 31 October 2017.
1435
F2948, Notice Concerning an Updated Prosecution Summary Statement of Evidence in relation to paragraph 49
of the Amended Consolidated Indictment, 20 January 2017, para. 2. See also F2948, Public Redacted Annex A,
Updated Prosecution Summary Statement of Evidence in relation to paragraph 49 of the Amended Consolidated
Indictment, 31 October 2017, para. 14.
1436
F2626, Prosecution Notice of Updated Revised Witness List, 20 June 2016, Annex A, pp 6, 14, 23; Procedural
matters, T. 16 October 2017, pp 36, 43-46, T. 17 October 2017, pp 8-9.
1437
See for example, Andrew Donaldson, T. 17 October 2017, pp 12-15, 20-24, 30-33, 36-37, 40-45, exhibit P2026
(Attribution report of Andrew Donaldson regarding Mr Ayyash, version 4), Annex D. The statements were marked
for identification for the Ayyash Defence as 1D456 MFI, 1D457 MFI, 1D458 MFI and 1D459 MFI. The Ayyash
Defence then applied for their admission into evidence which the Trial Chamber dismissed. Decision denying
admission of statements tendered by Ayyash Defence, paras 10, 23-24, 26-27, disposition. The Trial Chamber found
that the statements most properly belonged to the Defence case, and their admission into evidence—over the
Prosecution’s opposition before its case was closed—may cause procedural unfairness to the Prosecution, as it would
be forced to elect whether to cross-examine a witness without knowing where the evidence fits into the Defence’s
case.
1438
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (B) ‘Salim
Jamil Ayyash’ (1) (e) (i) c. ‘Contact profile’ and (2) (a) (i) d. ‘Contact profile’.
1439
Prosecution final trial brief, paras 327-332.
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755.

From all of this—independently of Mr Nasrallah’s description of Mr Ayyash as one of the

‘four honourable Resistance men’—the Trial Chamber can conclude that Mr Ayyash had
affiliations with Hezbollah.
(d)
756.

Hassan Habib Merhi

The Trial Chamber received no evidence of Mr Nasrallah making any public statement

about Mr Merhi—directly or indirectly—connecting him with Hezbollah. Mr Merhi had some
family Hezbollah affiliations.
757.

The only evidence connecting Mr Merhi with Hezbollah is through his younger brother,

Mr Youssef Habib Merhi, who died according to media reports on 10 March 2004, while ‘doing
his jihad duty’. Mr Youssef Merhi was proclaimed ‘a martyr’ by Hezbollah and his funeral
procession on 10 March 2004 was led by Hezbollah senior politicians and representatives.
Mr Nasrallah himself made a speech at a memorial service for Mr Youssef Merhi at the end of a
one-week commemoration period.1440
758.

According to Prosecution investigator and expert witness Mr Gary Platt, on 30 November

2004, two ‘Syrian deposit’ MPs, Mr Nasser Kandil and Mr Adnan Arakji, were in contact with
Mr Ghazaleh multiple times throughout the day, mostly in the evening. Mr Kandil was also
unusually contacted by Mr Ali Ammar, the Hezbollah MP who was also a common contact of
Mr Badreddine and Mr Merhi.1441 Mr Merhi, using his personal mobile, Purple 231, also called
Mr Ammar twice on 30 November 2004: once in the morning and once in the evening.1442
According to the Prosecution, this suggests that Purple 231 may be a ‘non-personal phone’ and
that its user was a cadre of Hezbollah.1443

1440

Exhibit P2097 (News article on the death of Youssef Habib Merhi); exhibit P2100 (News articles on the death of
Youssef Habib Merhi, March 2004), pp 1-3. See also exhibit P1051 (Personal status extracts and certificates).
1441
See chapters IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) ‘Hassan
Habib Merhi’ (2) (d) ‘Contact profile’, (3) (c) ‘Contact profile’, (F) ‘Mustafa Amine Badreddine’ (4) (a) (iv) ‘Contact
profile’, (6) (a) (i) ‘Contact profile’. See also exhibit P1782 (Narrative overview of telephone activity and relevant
events), para. 235.
1442
Exhibit P527 (Call sequence table of Purple 231), pp 101-102. See also exhibit P1782, para. 235; chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) (3) (c) ‘Contact profile’.
1443
Prosecution final trial brief, para. 123.
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759.

The Trial Chamber is of the view that it has received insufficient evidence in relation to

Mr Merhi to draw any conclusions as to whether he was a supporter of Hezbollah.
(e)
760.

Hussein Hassan Oneissi

The strongest evidence of Mr Oneissi’s Hezbollah affiliation is Mr Nasrallah’s description

of him as one of the ‘four honourable resistance men’. Added to this is a family connection with
Hezbollah in that his younger brother, Mr Ahmed Hassan Oneissi, and nephew, Mr Ali Ahmed
Oneissi, were declared ‘martyrs’ by Hezbollah upon their deaths. 1444 The Trial Chamber is satisfied
that at least in 2010, Mr Oneissi could have been described as a Hezbollah supporter.
(f)
761.

Assad Hassan Sabra

Mr Sabra is also one of the ‘four honourable resistance men’ and the Trial Chamber has no

reason to disbelieve Mr Nasrallah’s uncontested description to this effect. Further, one witness
described Mr Sabra as a Hezbollah supporter when he was younger,1445 another that he was
connected to Hezbollah1446 and a third that he was a Hezbollah supporter. 1447 His younger brother,
Mr Moussa Hassan Sabra, was recognised as a Hezbollah ‘fighter’ at a commemorative ceremony
for him, attended by Hezbollah officials.1448
(g)
762.

Conclusion

From this evidence, and with reference to paragraph 49 of the amended consolidated

indictment, the Trial Chamber can safely conclude that Mr Badreddine, Mr Ayyash, Mr Oneissi
and Mr Sabra were Hezbollah supporters. It has insufficient evidence to make this finding in
Mr Merhi’s case but notes that a member of his immediate family certainly fell into that category.
Mr Badreddine was undoubtedly a valued senior Hezbollah military commander.
763.

In September 2016, the Prosecution argued that ‘certain senior Hezbollah officials or public

representatives’ were using particular telephone numbers which ‘were in contact with some of the

Exhibit P2092 (National News Agency article, 7 August 2006), p. 7. See also exhibit P1066; exhibit P2096
(Photographs of Ahmed Hassan Oneissi and Ali Ahmed Oneissi).
1445
Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), p. 33.
1446
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 60.
1447
Exhibit P2103 (Witness statement of Abbas Mohammed Alaaeddine, 21 October 2010), pp 62-63.
1448
Exhibit P2094 (Al-Manar TV news report, 9 September 2007).
1444
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telephone numbers attributed’ to the Accused or Mr Badreddine.1449 Specifically, the Prosecution
alleges that behavioural and contact patterns of senior Syrian and Hezbollah officials, including
Mr Wafik Safa, and the reaction of the covert networks, reinforces the conclusion that the networks
were controlled by Mr Ayyash and overseen by Mr Badreddine. 1450
764.

It alleges in particular that Mr Ghazaleh had contact with Mr Safa immediately after the

first and second Bristol Group meetings, as well as Mr Hariri’s refusal to accept Syrian ‘deposits’
on 9 January 2005 and his meeting with Mr Kandil on 4 February 2005. 1451 The calls are relevant
only to establish links—in the sense of contacts—between Mr Ayyash and Mr Badreddine and
Hezbollah officials. But it can go no further as the Trial Chamber has already found that it would
not make findings on Mr Safa—who has been neither charged nor named in the amended
consolidated indictment as a co-conspirator—having any role in the conspiracy alleged.1452
765.

The Trial Chamber received no positive evidence that either any specific Hezbollah

member or its leadership, and in particular, Mr Nasrallah, had any motive to kill Mr Hariri. The
evidence from both Prosecution and Defence witnesses was of the existence of a constructive
relationship between the two men.

2.
766.

Submissions

The Prosecution, the Legal Representatives of Victims and the Ayyash, Oneissi and Sabra

Defence made submissions on the ‘political’ evidence.
(a)
767.

Prosecution

The Prosecution submits that Mr Hariri’s assassination was political in nature. There is no

other reasonable explanation for the meticulously planned, audacious attack against one of
Lebanon’s most prominent political figures that was carried out in a way that was obviously
designed to make a dramatic public statement.

1449

F2735, Prosecution Summary Statement of Evidence in Relation to Paragraph 49 of the Amended Consolidated
Indictment, 23 September 2016, para. 20. A public redacted version was filed on 31 October 2017.
1450
Prosecution final trial brief, para. 625.
1451
Prosecution final trial brief, paras 656-660, 670, 688-694, 696, 739, 741, 743-746.
1452
See para. 132.
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768.

According to the Prosecution, the Accused and Mr Badreddine were connected through

their common support for Hezbollah, independent of their telephone usage. The Accused were part
of a conspiracy that was led and coordinated by Mr Badreddine, a ‘celebrated martyr who fought
for Hezbollah for 30 years’.
769.

The Accused’s actions alone demonstrated their participation in the conspiracy and their

criminal responsibility. However, the Trial Chamber does not need to find that the Accused were
acting on behalf or at the behest of any organisation for a conviction. Links between the Accused
and Hezbollah demonstrate the Accused’s common interests and explain the political context in
which the attack occurred.1453
770.

The Prosecution argues that Mr Badreddine was ‘an experienced operative with the

necessary skills, knowledge and ability to train others in the sophisticated preparation and
execution’ of the attack. And, further, his ‘affiliation with Hezbollah explains how he was able to
operate using a phone network belonging to Hezbollah’.1454
771.

The Prosecution also relies upon the Green network being a Hezbollah network—by virtue

of Mr Nasrallah’s alleged admission of this to Mr Al-Hassan—to prove that the Accused were
using a covert network.1455 The Trial Chamber has found that the Green network was operating as
a closed network, but that it was not satisfied of the reliability of Mr Wissam Al-Hassan’s assertion
of what Mr Nasrallah allegedly said to him about the ownership of the 18 mobiles in the wider
Green network.1456
772.

The Prosecution concludes that the evidence on the historical and political background

reveals a growing tension in the months leading up to the attack arising from Mr Hariri’s and
others’ opposition to Syrian control in Lebanon. Certain groups, including Hezbollah, were aligned
with Syria and had an interest in maintaining the status quo.1457 The Accused’s political
affiliations, coupled with the surrounding political context, assist in understanding the Accused’s
common interests. The fact that those interests aligned with maintaining the status quo, which

1453

Prosecution final trial brief, paras 5-6, 21-26, 317-324, 341; Prosecution closing submissions, T. 11 September
2018, pp 21-22. See also Amended consolidated indictment, para. 49.
1454
Prosecution final trial brief, para. 321.
1455
Prosecution final trial brief, paras 325-326, 341-342.
1456
See paras 2243, 2246.
1457
Prosecution final trial brief, para. 24.
Case No. STL-11-01/T/TC

234 of 2642

18 August 2020

R332220

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Hariri threatened, is relevant in understanding the timing and motivations behind the Accused’s
actions.1458
(b)
773.

Defence

The Ayyash Defence argues that the Prosecution’s attempts to link the political evidence

to the allegation that the Accused were supporters of Hezbollah asks the Trial Chamber to draw
inferences which extend well beyond this allegation. The Prosecution led no evidence that the
Accused, by virtue of their alleged support for Hezbollah, had access to its resources. Further, the
Ayyash Defence had no notice of the Prosecution’s allegation that Mr Ayyash, as a supporter of
Hezbollah, had any reason to know of a confidential meeting on 21 December 2004 between
Mr Hariri and Mr Nasrallah.1459
774.

The Trial Chamber has found in analysing Defence claims of a lack of notice, that no notice

issue arises, because the submission that the Accused were supporters of Hezbollah—and related
arguments—does not go to a material fact underpinning any criminal responsibility. 1460
775.

The Ayyash Defence submits that the Prosecution failed to persuasively demonstrate a link

between the political context and the activity of the network phones, advancing that the political
evidence in large part serves as a distraction from the real issues before the Trial Chamber. 1461 The
Prosecution’s submission that Mr Hariri was killed by the pro-Syrian side, specifically Hezbollah,
to ‘maintain the status quo’ is not borne out by the Prosecution’s own evidence when viewed
objectively.1462 To the contrary, Mr Hariri and Mr Nasrallah engaged in continuous dialogue.1463
The evidence shows a friendly and cooperative relationship between Mr Hariri and Mr Nasrallah
and a dialogue with Syria on various issues. While the relationship with Syria was not without its
tensions, these tensions do not rise to the level necessary to support the ambiguous insinuations of
a ‘non-personal motive’ to kill Mr Hariri.1464 In reality:

1458

Prosecution final trial brief, paras 24, 26.
Ayyash Defence final trial brief, paras 46, 64-66, 68; Ayyash Defence closing submissions, T. 17 Sept 2018, pp
19-21, 23. See also section chapter II ‘The Prosecution’s pleaded case’, (B) (5) ‘Hezbollah and the political context’.
1460
See para. 122.
1461
Ayyash Defence final trial brief, para. 45.
1462
Ayyash Defence final trial brief, para. 74.
1463
Ayyash Defence final trial brief, para. 78.
1464
Ayyash Defence final trial brief, para. 90.
1459
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Prime Minister Hariri was, in fact, a permanent friend to the Syrians. And the foreign
minister of Syria, Walid Moallem, described him as being the foreign minister of Lebanon
and Syria together. And this happened nine days before the assassination.1465

776.

The Prosecution’s political evidence also ‘lacks any material evidence regarding

Hezbollah’s motive or Syria’s motive’ to kill Mr Hariri.1466
777.

The Merhi Defence submits that the Prosecution infers the existence of links between the

Accused and Hezbollah on the basis of prejudices and tenuous associations, including religious
confessions of the Accused and their presumed places of residence in Dahyieh. Similarly, it argues
that the only evidence tendered by the Prosecution to link Mr Merhi to Hezbollah—calls from
Purple 231 to a telephone attributed to Mr Ali Ammar, a Hezbollah MP, and connections between
Mr Merhi’s brother and Hezbollah—is insufficient to establish such a link which is central to its
case.1467
778.

The Oneissi Defence argues that the Prosecution has not established that Mr Oneissi was a

supporter of Hezbollah. In particular, it submits that Mr Nasrallah’s speeches have no evidentiary
weight and Mr Oneissi is not referred to by name in any of them and that evidence suggesting that
Mr Oneissi’s brother and nephew were declared martyrs by Hezbollah upon their death does not
constitute evidence of links between Mr Oneissi and Hezbollah. Familial links cannot be used to
infer Mr Oneissi’s support for Hezbollah. The underlying evidence is uncorroborated and
unreliable to confirm his family members’ deaths let alone their Hezbollah membership. In
addition, it cannot be inferred from Mr Oneissi’s religion or place of residence that he was a
Hezbollah supporter. The Prosecution did not present any evidence directly linking Mr Oneissi to
Hezbollah. Even if proven, such a link does not establish the political context in which the attack
occurred, nor demonstrates that the assassination was political, nor proves his individual criminal
responsibility.1468
779.

Further, the Prosecution’s political background witnesses are all allies and friends of

Mr Hariri, thus presenting a one-sided view of the situation.1469 Contrary to the Prosecution’s

1465
1466
1467
1468
1469

Ayyash Defence closing submissions, T. 17 September 2018, p. 17.
Ayyash Defence closing submissions, T. 17 September 2018, pp 25-26.
Merhi Defence final trial brief, paras 7-8.
Oneissi Defence final trial brief, paras 618-622.
Oneissi Defence final trial brief, para. 625.
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narration, another approach considers that the Syrian role in Lebanon was to preserve stability and
remain on good terms with both Mr Hariri and his opponents.1470
780.

The Sabra Defence argues that the Prosecution’s allegation that the Accused are supporters

of Hezbollah is based on insufficient, weak and tangential evidence. By relying on the alleged
connections between the Accused and Hezbollah, yet claiming that the Trial Chamber does not
need to find they were acting on behalf of or at the behest of Hezbollah, the Prosecution is
attempting to support its weak and circumstantial case while seeking to ‘have its cake and eat
it’.1471
781.

Counsel for Mr Sabra further contend that the Prosecution should have pleaded—as

material facts in the amended consolidated indictment—the alleged role in Mr Hariri’s
assassination of Hezbollah and others, such as Mr Ghazaleh, Mr Safa or President Al-Assad.1472
These arguments, the Sabra Defence submits, are absolutely crucial to the allegation that the
Accused had access to the necessary means to carry out the assassination, as otherwise there is no
evidence that they would have had access to the military resources necessary to undertake the
attack.1473
782.

Consequently, counsel for Mr Sabra argue that the Trial Chamber cannot make findings on

the supposed non-personal motive for the assassination; on Syria’s or Hezbollah’s alleged position
in relation to the non-personal motive; on the relationship of authority or control between the
Syrian regime and Hezbollah; on Hezbollah’s internal military and political functioning; on any
military or operational capacity of Hezbollah to plan, prepare or conduct military or alleged
terrorist activities; and on the alleged motivations or acts of Mr Ghazaleh, Mr Safa, or President
Al-Assad.1474
(c)
783.

Legal Representatives of Victims

The Legal Representatives of Victims argue that between October 2004 and June 2005, a

number of pro-Hariri and anti-Syrian public figures were killed or injured by bombs in Beirut.

1470
1471
1472
1473
1474

Oneissi Defence final trial brief, para. 629.
Sabra Defence final trial brief, paras 440, 451-452.
Sabra Defence closing submissions, T. 21 September 2018, pp 13, 21-22.
Sabra Defence closing submissions, T. 21 September 2018, pp 22-23.
Sabra Defence closing submissions, T. 21 September 2018, p. 25.
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This highlights the uncertainty that was clouding Lebanon at that time, and how anti-Syrian
politicians and prominent figures in Lebanon were constantly targeted due to their political
stance.1475
784.

The Legal Representatives of Victims also submit that it was inconceivable that the

assassination was plotted and executed only by the four Accused and Mr Badreddine. This ‘was
not the work of a simple criminal gang. This was the work of a political organisation, which killed
for its political beliefs’.1476 In the Legal Representatives of Victims’ submission, this organisation
was Hezbollah. The Accused were associated with Hezbollah—Mr Badreddine’s commitment to
Hezbollah is of particular note.1477 Further, given the sophistication and the complexity of the
crime and its professionalism, it relied on a highly powerful security, technical and military
organisation that worked with such ease and tranquillity on a terrain where it had full control—
this, in the Legal Representatives of Victims’ submission, was Hezbollah.1478
785.

Although the evidence that ‘Syria’s dark hand was on the tiller’ is admittedly less direct,

the ‘dots appear …to join up sufficiently convincingly’. The target of the attack was undoubtedly
Mr Hariri and it is inconceivable that the reason for his murder was not political.1479
786.

The Legal Representatives of Victims further submit that Mr Hariri and Hezbollah were

capable of cooperation, even alliance. It was Syria that stood to gain from Mr Hariri’s death and
to lose from his election as prime minister. There is abundant evidence in this respect and of
Hezbollah’s fidelity to Syria. The idea that Hezbollah did Syria’s bidding without being asked
seems fairly remote, especially in light of the evidence that Mr Hariri received threats from the
Syrian regime and the pattern of attacks against other anti-Syrian politicians and advocates. 1480

T.
787.

1475
1476
1477
1478
1479
1480

Summary

The Trial Chamber is satisfied from the evidence that:
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•

From the end of the civil war Syria had an overwhelming political, military and economic
dominance in Lebanon;

•

From the Israeli withdrawal from southern Lebanon in 2000, internal Lebanese opposition
grew to the continuing presence of Syrian soldiers in Lebanon and to Hezbollah
maintaining an armed militia, contrary to the Taif Agreement;

•

The opposition was expressed through political allegiances including of Mr Jumblatt’s
Druze political faction, Christians and members of Mr Hariri’s Future Movement;

•

Mr Hariri’s political allies vocally supported UN Security Council resolution 1559;

•

The Syrian government wanted the mandate of President Lahoud—who was a strong
supporter of Syria—to be extended by the Lebanese Parliament;

•

Mr Hariri and his allies were opposed to this;

•

The Syrian Government imposed certain electoral candidates on Mr Hariri, which were
known as ‘Syrian deposits’;

•

In August 2004, President Al-Assad effectively ordered Mr Hariri to support the extension
of President Lahoud’s mandate, stating that Syria alone would choose the President of
Lebanon;

•

Mr Hariri did not publicly support UN Security Council resolution 1559, passed on
2 September 2004, which called for the withdrawal of foreign troops from Lebanon and
the disbanding of armed militias. The foreign troops in question were Syrian and the militia
was Hezbollah’s;

•

On 3 September 2004, Mr Hariri and his bloc voted in Parliament to extend the mandate
and on 12 September 2004 he announced that his government would resign;

•

In the months before his assassination, Mr Hariri’s allies were publicly calling for an end
to the Syrian political, military and economic dominance over Lebanon;

Case No. STL-11-01/T/TC

239 of 2642

18 August 2020

R332225

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

Their efforts increased after the passage of resolution 1559, including in the three Bristol
meetings, 22 September 2004, 13 December 2004 and 2 February 2005, in which Mr Hariri
was represented by his political supporters;

•

According to many witnesses, the attempted assassination of Mr Marwan Hamade on
1 October 2004 could be construed as a warning to Mr Hariri and Mr Jumblatt not to cross
the line;

•

Mr Hariri resigned on 20 October 2004 and was planning to run in the May 2005 elections.
He would have been proposing the loosening of Syrian dominance over Lebanon and
supporting the immediate withdrawal of Syrian troops;

•

A proposed electoral law for the 2005 elections—supported by the Syrian government—
was designed to diminish Mr Hariri’s chances of having members of his bloc elected to
Parliament and hence his prospects of a new term as prime minister;

•

The Syrian government was insisting that Mr Hariri accept so-called Syrian ‘deposits’ in
his electoral list, and Mr Hariri was opposed to this;

•

The Chief of Syrian Military Intelligence in Lebanon, Mr Ghazaleh, received regular
monthly cash payments from Mr Hariri through intermediaries from 1993 onwards,
including a ‘double’ payment on Sunday 13 February 2005;

•

Mr Hariri and Mr Nasrallah had good relations in the years immediately before his death
and were meeting regularly;

•

Mr Hariri believed that Hezbollah’s militia should be disarmed, at the very least, when
peace with Israel was achieved;

•

Mr Badreddine, Mr Ayyash, Mr Oneissi and Mr Sabra were Hezbollah supporters;

•

Mr Mustafa Badreddine was a senior Hezbollah military official;

•

The growing opposition to the Syrian presence in Lebanon threatened Syria’s interests;
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•

Syria and Hezbollah may have had motives to eliminate Mr Hariri, and some of his political
allies;

•

There is no evidence that the Hezbollah leadership had any involvement in Mr Hariri’s
murder and there is no direct evidence of Syrian involvement in it;

•

There is no evidence that either Mr Ayyash or Mr Badreddine were directed by the
Hezbollah leadership to arrange logistical support for Mr Hariri’s assassination; and

•

The attack involved an RDX-based explosive. Some witnesses observed that ‘RDX is so
powerful that it is most suitable for military purposes’. 1481 From this, it may be concluded
that those responsible for co-ordinating the attack had access to what could be described as
‘military-grade explosives’.

1481

See para. 1143.
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V.

PARTICIPATION OF VICTIMS
A.

Victims’ role and participation in trials before international,
hybrid or internationalised tribunals

788.

The role and participation of victims in trials conducted under international criminal law

procedural law varies between the different international criminal institutions. Victims of
international crimes tried before the ICTY, the ICTR and the SCSL had no standing to participate
in the proceedings—except as witnesses called by a party. The IRMCT—which is mandated to
perform a number of ‘residual’ functions previously carried out by the ICTY and the ICTR, and
whose Statute and Rules of Procedure and Evidence are modelled on the Statute and Rules of those
tribunals—also does not envisage victim participation.
789.

The Statute and the Rules of the Special Tribunal, like the Rome Statute of the ICC and the

Law on the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, allow a form of victim
participation. Victims granted participant status at the Special Tribunal—as well as at the ICC and
the Kosovo Specialist Chambers 1482—are not a ‘party’ to the proceedings.1483
790.

The ECCC—which is a national court with the presence of international judges,

prosecutors and defence counsel—follows a different, civil law, model where victims may
participate in the proceedings as ‘civil parties’ or ‘parties civiles’.1484

1482

The Kosovo Specialist Chambers are established within the Kosovo justice system—they are attached to each
level of the court system in Kosovo—but are staffed by international judges and personnel. They apply, among other
sources of law, customary international law and the substantive criminal law of Kosovo insofar as it complies with
customary international law.
1483
Rule 2 defines the term ‘Party’ as ‘the Prosecutor or the Defence’. See also Decision on the Legal Representatives’
application to call evidence, para. 2, fn. 2. The Lebanese Code of Criminal Procedure has the civil party system. As
the Explanatory Memorandum of the Special Tribunal’s President of 12 April 2012 illustrates, the Statute excludes
that victims may act as ‘parties civiles’. The main raison d’être of parties civiles, namely their participation in criminal
proceedings for the purpose of seeking compensation, is removed. Rules of Procedure and Evidence — Tribunal’s
President’s Explanatory Memorandum (as of 12 April 2012), paras 15-16; UN Doc. S/2006/893 (15 November 2006),
‘Report of the Secretary-General on the Establishment of a Special Tribunal for Lebanon’, paras 31-32. See also Law
No. 05/L-053 on Specialist Chambers and Specialist Prosecutor’s Office, 3 August 2015, Art. 22; Rules of Procedure
and Evidence before the Kosovo Specialist Chambers, Rule 2 (defining the terms ‘Party’ and ‘Victims Participating
in the Proceedings’).
1484
ECCC Internal Rules (rev. 9), as revised on 16 January 2015, Rule 23 ‘General Principles of Victims Participation
as Civil Parties’. This Rule provides that the purpose of civil party action before the ECCC is to: a) participate in
criminal proceedings against those responsible for crimes within the jurisdiction of the ECCC by supporting the
Prosecution, and b) seek collective and moral reparations.
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791.

Article 17 of the Special Tribunal’s Statute and Article 68 (3) of the Rome Statute set out

in identical terms the frameworks of victim participation. They are drawn from the 1985 UN
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, whose Article
6 (b) provides that the responsiveness of judicial processes to the needs of the victims should be
facilitated by allowing their ‘views and concerns’ to be presented at ‘appropriate stages of the
proceedings’.1485 Article 22 of the Law on the Kosovo Specialist Chambers and Specialist
Prosecutor’s Office does not use this same expression—victims’ ‘views and concerns’—but
according to a similar rationale envisages representations on behalf of the victims during the
proceedings.1486
792.

The main difference in the victim participation procedures before the Special Tribunal and

the ICC concerns the compensation regime. The ICC can itself grant reparations to victims—and
it has its own statutory Trust Fund for Victims—whereas the Statute specifies that victims may
bring an action for compensation in a national court or other competent body, based on a judgment
finding an accused ‘guilty of a crime that has caused harm to a victim’.1487 In both, the right to
compensation is conviction-based, meaning it requires an accused to be convicted of a charged
crime. The Kosovo Specialist Chambers can make reparation orders, after convicting an accused
of a crime.1488

B.
793.

Who are the Participating Victims?

Article 17 of the Statute provides that:
where the personal interests of the victims are affected, the Special Tribunal shall permit
their views and concerns to be presented and considered at stages of the proceedings

1485

In the UN Declaration, the General Assembly called upon States to take the necessary steps to give effect to the
provisions contained in the Declaration and affirmed the necessity of adopting national and international measures to
secure the universal and effective recognition of, and respect for, the rights of victims of crime and abuse of power;
UN Doc A/RES/40/34/Annex (1985).
1486
Law No. 05/L-053 on the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, 3 August 2015, Art.
22, which provides that the victims’ personal interest and rights in the criminal proceedings are ‘notification,
acknowledgement and reparation’. According to Article 22 (5), victims will be represented by a Victims’ counsel and
no self-representation is permitted.
1487
Statute, Art. 25; Rome Statute, Art. 75; Bemba decision on reparations proceedings, para. 3. Further, under the
Special Tribunal’s Rules, victims cannot participate before the confirmation of an indictment, during the investigation
stage (Rule 86 (A)).
1488
Alternatively, where appropriate, the Specialist Chambers may refer the victims to civil litigation within the other
courts of Kosovo; Law No. 05/L-053 on the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, 3 August
2015, Art. 22 (8)-(9).
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determined to be appropriate by the Pre-Trial Judge or the Chamber and in a manner that
is not prejudicial to or inconsistent with the rights of the Accused and a fair and impartial
trial.

Victims, therefore, have a conditional right to participate in the Special Tribunal’s proceedings. 1489
794.

Rule 2 defines a victim as ‘a natural person who has suffered physical, material, or mental

harm as a direct result of an attack within the Tribunal’s jurisdiction’. This definition of a victim
encompasses both ‘direct’ victims and ‘indirect’ victims who personally suffered harm as a direct
result of the attack.1490 It includes the 22 people killed in the explosion or as a result of it, who are
normally referred to as the ‘victims of the attack’—all the Parties agreed that this fact is
uncontested1491—and the 226 who were injured in the explosion—another fact that each Party
agreed is uncontested. 1492
795.

A victim participating in the proceedings is defined as a ‘victim of an attack within the

Tribunal’s jurisdiction who has been granted leave by the Pre-Trial Judge to present his views and
concerns at one or more stages of the proceedings after an indictment has been confirmed’.1493
Necessarily, this definition is encompassed within the definition of ‘victim’, which is broader. The
‘participating victim’ status first depends on a victim having applied to the Special Tribunal to
participate in the proceedings.
796.

In this case, the Pre-Trial Judge granted this status to 76 people.1494 However, the

participatory status of six participating victims was withdrawn either by the Pre-Trial Judge or the
Trial Chamber—for four of them at the request of the Legal Representatives of Victims following
their deaths.1495 The Pre-Trial Judge’s decisions granting the ‘participating victim’ status was

1489

Decision on the Legal Representatives’ application to call evidence, para. 5.
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 43, 45.
1491
Second decision on agreed facts (Merhi), para. 1 (i). In addition to killing Mr Rafik Hariri, the explosion killed 21
other persons listed in Schedule A of the amended consolidated indictment.
1492
Second decision on agreed facts (Merhi), para. 1 (ii).
1493
Rule 2. Under Rule 86, if the Pre-Trial Judge has confirmed the indictment, a person claiming to be a victim of a
crime within the Special Tribunal’s jurisdiction may be granted the status of victim participating in the proceedings
pursuant to Article 17.
1494
Pre-Trial Judge decision on victims’ participation in the proceedings; Second decision on victim participation;
Third decision on victim participation; Fifth decision on victim participation; Sixth decision on victim participation;
Seventh decision on victim participation; Eighth decision on victim participation.
1495
Decision authorising two victims to withdraw their participation; Decision authorising a victim to withdraw their
participation; Decision withdrawing one participating victim; Decision withdrawing participating victim (2020);
Decision delivered in court authorising one victim to withdraw their participation.
1490

Case No. STL-11-01/T/TC

244 of 2642

18 August 2020

R332230

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

based on his examining and finding prima facie evidence that the applicants had suffered physical,
material or mental harm as a direct result of the attack of 14 February 2005.1496 The participating
victims in this case are either relatives of those who died in or as a result of the explosion, or people
who were physically injured and or who suffered material damage in the explosion.
797.

The Pre-Trial Judge, in his decision on victims’ participation in the proceedings, decided,

consistently with ICC case law and to ensure the expeditiousness and fairness of the proceedings,
that the victims authorised to participate in proceedings could only do so through a legal
representative. He also decided that they formed a single group for the purpose of their legal
representation before the Special Tribunal.1497 The Registrar, pursuant to the Pre-Trial Judge’s
decision, designated common legal representatives to represent the interests of those granted the
status of participating victims.1498 Twenty-six participating victims, including one former
participating victim, were granted protective measures, either by the Pre-Trial Judge or the Trial
Chamber, including as witnesses in the trial. 1499 Their names or any identifying information were
expunged from any record disclosed to the public.
798.

The Statute explicitly provides that the Special Tribunal may identify victims who have

suffered harm as a result of the commission of crimes by an Accused convicted by the Special
Tribunal.1500 While this does not require that the Special Tribunal ‘identify’ them to seek
compensation before a national court or other competent body, it makes the ‘identification’ of the
victims and the related harm of enhanced relevance to the trial proceedings and to the victims’
right to participate. In support of this, the Explanatory Memorandum on the Rules of Procedure
and Evidence states (legally incorrect in part) that:

1496

Pre-Trial Judge decision on victims’ participation in the proceedings, paras 2-3. The Pre-Trial Judge stated that
his determinations on the status of victims participating in the proceedings, due to the prima facie standard applied,
were ‘without prejudice to another Chamber’s determination in a final judgment that an individual who has been
granted VPP [victim participating in the proceedings] status by the Pre-Trial Judge on the basis of prima facie evidence
is or is not a victim of an attack falling within the Tribunal’s jurisdiction’.
1497
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 112, 127, disposition.
1498
Designation decision for Legal Representatives of Victims. Rule 2 defines the legal representative of a victim
participating in the proceedings as ‘counsel representing a victim participating in proceedings before the Tribunal’.
1499
The Pre-Trial Judge granted requests for protective measures for 32 participating victims, but protective measures
in relation to six of them (Victims V10, V43, V54, V55, V80 and V84) were later rescinded. See for example, Decision
on eight requests for protective measures; Decision rescinding protective measures granted to Victims 54 and 55. See
also Decision on protective measures for 11 witnesses.
1500
Statute, Art. 25.
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Notwithstanding that the trial proceedings in the Tribunal are not aimed at determining
compensation but rather establishing whether an accused is guilty or innocent, the drafters
of the Rules of Procedures and Evidence deemed it fair and appropriate to grant extensive
participation in proceedings to victims.
Based on the Tribunal’s “identification”, victims may later bring an action for
compensation before a national court and, for the purpose of such “identification”, the
participation of victims in the criminal proceedings before the Tribunal may prove of
enormous value.1501

799.

It is legally incorrect because a trial chamber does not pronounce on the innocence of an

accused person, who is always presumed innocent until pronounced guilty after a trial. 1502
800.

The Legal Representatives of Victims presented evidence at trial showing that academics

had ‘argued for the formulation of a broader definition’ for those who are considered to be ‘victims
of terrorism’. 1503 According to expert academic commentary, acts of terrorism spread outwards
affecting primary, secondary and tertiary victims.1504
801.

‘Primary victims’, who are also referred to as direct victims, include those who are killed

or injured in the terrorist attack; ‘secondary victims’ include dependants and relatives of the direct
victims and first responders; and ‘tertiary victims’, also referred to as ‘vicarious victims’, are those

1501

Rules of Procedure and Evidence — Tribunal’s President’s Explanatory Memorandum (as of 12 April 2012), para.
16; Statute, Art. 25.
1502
The text states, incorrectly, ‘establishing whether an accused is guilty or innocent’, whereas the Trial Chamber,
consistent with the principles of international human rights law, is only required to determine whether guilt was
established beyond reasonable doubt. Article 16 (3) (c) of the Statute provides that ‘In order to convict the accused,
the relevant Chamber must be convinced of the guilt of the accused beyond reasonable doubt’. According to Rule 148,
‘A finding of guilt may be reached only when a majority of the Trial Chamber is satisfied that guilt has been proved
beyond reasonable doubt’.
1503
Exhibit 1V42 (Professor Letschert’s report), pp 7-8. The Trial Chamber permitted Professor Rianne Letschert, a
victimologist, to provide opinion evidence as part of the victims’ case and admitted her report into evidence. Professor
Letschert pointed to the definition provided by Alex Schmid, who distinguishes between primary and secondary
victims of terrorism, Alex Schmid, Magnitudes and Focus of Terrorist Victimisation, in U. Ewald and K. Turkovic
(eds), Large-scale victimisation as a potential source ofterrorist activities (IOS Press, Amsterdam), pp 3-19.
1504
Professor Letschert explained that a study of 2010—carried out at the request of the European Commission—
suggested dividing the large group of secondary victims, as defined by Alex Schmid, into two groups, introducing in
this way a category of tertiary victims. The rationale was that ‘terrorist acts specifically target tertiary victims as well
as primary and secondary victims’. In the research project, they ‘were asked by the European Commission to assess
whether there was a need to have separate legal principles for victims of terrorism’. A publication resulted from this
project, exhibit 1V42 (Professor Letschert’s report), pp 7-9, citing Rianne Letschert, Ines Staiger and Antony
Pemberton, Victims of Terrorism in Assistance to Victims of Terrorism, Towards a European Standard of Justice
(Springer Press, 2010); Legal Representatives of Victims final trial brief, paras 6-7; Rianne Letschert, T. 8 September
2017, p. 25.
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who may suffer psychological effects beyond the primary or secondary victims or the object of the
attack. These include: those who have well-founded reasons to fear that they might be a victim of
terrorism in the future; those whose normal lifestyle is changed; and those who experienced
income loss or property damage due to acts of terrorism. Professor Letschert testified that, with
respect to the crime of terrorism, ‘we don’t only talk about the direct victim but we talk about
actually the entire population, and we could stretch it even further, the entire international
community’.1505
802.

Each Accused is charged with participating in a conspiracy aimed at committing a terrorist

act and either with committing a terrorist act (Mr Ayyash) or as accomplices to a terrorist act
(Mr Merhi, Mr Oneissi and Mr Sabra).1506 According to the Legal Representatives of Victims’
submissions, ‘it is the victims’ case that the bombing was an act of terrorism’.1507 To the extent
that the Trial Chamber finds that the attack on 14 February 2005 amounted to a terrorist act, the
victims of the attack are ‘victims of terrorism’. The cited academic definition of victims of
terrorism does not affect or impact the legal definition of a victim under the Statute or Rules.
Nevertheless, the Trial Chamber finds that it is a useful working definition for the purpose of
considering the impact of the attack of 14 February 2005 on ‘victims’, including participating
victims, and the harm that they have suffered and or suffer as a result.
803.

The Trial Chamber also acknowledges, based on Professor Letschert’s evidence, that ‘for

many bereaved family members, the term “victim” refers to the deceased. They themselves often
prefer to be considered “survivors”’. 1508

C.
804.

Modes of victims’ participation in the trial

Specific Rules define the modes of victims’ participation during the trial.1509 Further,

before the trial’s commencement, after hearing the Parties and the Legal Representatives of

1505

Exhibit 1V42 (Professor Letschert’s report), pp 7-8; Legal Representatives of Victims final trial brief, paras 6-7;
Rianne Letschert, T. 8 September 2017, pp 44-45.
1506
Amended consolidated indictment, paras 53-55, 63-64.
1507
Legal Representatives of Victims final trial brief, paras 58, 65-66.
1508
Exhibit 1V42 (Professor Letschert’s report), p. 6. As there are no references in the relevant passage of the report,
it is not clear whether this view on the term ‘victim’ has been expressed by the participating victims in these
proceedings or derives from previous work on victims conducted by Professor Letschert.
1509
See for example, Rule 87 (A)-(B) ‘Modes of Participation of Victims in the Proceedings’; Rule 143 ‘Opening
Statements’; Rule 147 (A) ‘Closing Arguments’.
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Victims, the Trial Chamber gave directions on the conduct of the proceedings under Rule 130
(A),1510 to supplement the Statute and the Rules. These included guidelines in relation to the
participation of victims in the trial. In these, the Trial Chamber stated that it could call witnesses
to testify for the participating victims and allow them, through their legal representatives, to tender
documents and records into evidence. The guidelines also stated that the Legal Representatives of
Victims could: participate in meetings and conferences before the Trial Chamber unless otherwise
ordered, access written material consistent with the practice ordered by the Pre-Trial Judge,1511 file
motions and briefs and make oral submissions in relation to any issue that affected the victims’
personal interests.1512
805.

Through their legal representatives, the participating victims made opening statements,1513

questioned witnesses upon the Trial Chamber’s invitation,1514 filed motions and observations,1515
filed a final trial brief,1516 presented closing submissions,1517 received all documents filed by the
Parties, except for some limited material filed ex parte to which their access was restricted, and
participated in status conferences and trial case management meetings. 1518 The Trial Chamber also
authorised the Legal Representatives of Victims to present evidence. The presentation of viva voce
or live evidence and written statements—through their formal admissions and reading out of

1510

Directions on the conduct of the proceedings, para. 1. Rule 130 (A) relevantly provides that ‘The Trial Chamber,
after hearing the parties, may give directions on the conduct of the proceedings as necessary and desirable to ensure a
fair, impartial, and expeditious trial’.
1511
Decision on modalities of victim participation.
1512
Directions on the conduct of the proceedings, paras 1-2, and annexed ‘Guidelines on the Conduct of the
Proceedings’, para. 19.
1513
Legal Representatives of Victims opening statement, T. 17 January 2014, pp 53-87. See also Order on modes of
victim participation, T. 29 October 2013, p. 31, where the Trial Chamber granted two applications from the Legal
Representatives of Victims, to make an opening statement and have a small number of victims present in the courtroom
during the opening statement.
1514
See for example, where the Legal Representatives of Victims questioned witnesses, Abdel-Qader Darwiche,
T. 22 January 2014, pp 17-18; Gerard Murray, T. 30 September 2014, pp 21-24; Rachid Hammoud, T. 4 December
2014, pp 28-44.
1515
As to filings from the Legal Representatives of Victims see for example, F2325, Request of the Legal
Representative of Victims to Allow Three Participating Victims to Attend Proceedings in the Courtroom,
17 November 2015; F2660, Request of the Legal Representative of Victims to Rescind Protective Measures Granted
to One Participating Victim, 20 July 2016.
1516
Legal Representatives of Victims final trial brief.
1517
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 77-113.
1518
Status conference, T. 17 May 2017.
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summaries—took place over six days between 28 August and 8 September 2017. This is described
as the ‘victims’ case’.1519
806.

While the Rules only expressly refer to a Prosecution case and a Defence case1520—as is

normal in adversarial proceedings—the Statute and Rules allow a ‘victims’ case’. The Trial
Chamber authorised one based on the criteria and principles described below,1521 ensuring that
participating victims do not act as an auxiliary Prosecutor or double up on the Prosecution’s
evidence. Participating victims must not present further evidence that simply supports the
Prosecution’s case. The Trial Chamber was mindful of the necessity to avoid, as much as possible,
any overlap between the two cases. It acknowledged the inevitable tension between the two
competing objectives of allowing the participating victims to present their views and concerns and
the right of the Accused to a fair and expeditious trial. It was also aware that participating victims
would probably support a Prosecution case against those they may believe harmed them or their
relatives.1522
807.

Professor Rianne Letschert commented in her testimony that ‘this Tribunal has really made

an effort to make participation meaningful and to give also what I would call genuine attention to
the voice of the victims in this case. So if that’s a lesson learned for future tribunals, I think it is
an example that this Tribunal has been setting’. 1523
808.

During the trial, participating victims themselves gave evidence, viva voce and or through

written statements, either as Prosecution witnesses or as witnesses in the victims’ case, at the Legal
Representatives of Victims’ request and with the Trial Chamber’s permission. Participating
victims also personally attended public sessions of the proceedings in the courtroom, including
during the opening statements, the presentation of evidence in the victims’ case and closing
submissions. Thirty-three participating victims attended proceedings in the courtroom.1524
Decision on the Legal Representatives’ application to call evidence, paras 60, 93, 98. See also Decision admitting
into evidence statements of participating victims; Decision permitting Professor Letschert to provide opinion
evidence; Decision admitting documentary evidence on the Legal Representatives of Victims’ application.
1520
Rules 112 (A), 128, 129, 148 (A).
1521
See below, sub-section (D) ‘The principles and criteria the Trial Chamber applied in deciding on the participating
victims’ application to present or call evidence and on the appropriate stage of the proceedings for such presentation’.
1522
Decision on the Legal Representatives’ application to call evidence, paras 34-35, 70-72, 76.
1523
Rianne Letschert, T. 8 September 2017, pp 106-107.
1524
Mr Robert Aoun, Ms Ghina Mneimneh Ghalayini, Mr Raymond Abou-Chaaya, Ms Maria Al-Kasti, Ms Sanaa El
Sheikh, Mr Wissam Naji, Mr Rachid Hammoud, Mr Nabih Mhanna, Mr Mahmoud Wazzan, Ms Liliane Khallouf, Mr
Mehi Elddin Meneimneh, Mr Abdel-Qader Darwiche, Ms Nivine Darwiche, Ms Hana Diab El-Arab, Mr Saadeddine
1519
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Participating victims who testified in the victims’ case were also asked, at the end of their
testimony, whether they wished to stay in the courtroom, with the other participating victims, to
continue attending the proceedings. 1525
809.

The Trial Chamber issued general directions on the attendance of participating victims in

the courtroom and permitted it on a case-by-case basis. It underlined that, in accordance with
Article 17 of the Statute, the views and concerns of victims may be presented in court by their
legal representatives. Logistical and physical considerations, however—and notably the Tribunal’s
limited resources and the size of the courtroom—imposed limitations on the number of victims
who could be present in the courtroom at any one time. The Trial Chamber considered requests
for the attendance of victims in the courtroom within this context. It also considered whether the
proceedings at which the attendance was requested were to be held in a public session, whether
any testifying witness had protective measures and whether the participating victims had a dual
status, namely whether they were simultaneously a victim and a witness.1526
810.

During the presentation of the victims’ evidence, the Trial Chamber authorised the

Registrar to facilitate live courtroom streaming of public hearing sessions via a one-way videoconference link to a secure location in Beirut. This allowed public participating victims to observe
public hearing sessions without a 30-minute broadcasting delay—which otherwise applies for the
broadcasting of the proceedings to the public through the internet.1527 This offered participating
victims sufficient access to follow the proceedings as though they were present in the courtroom’s
public gallery.1528 During the victims’ case, the Trial Chamber’s Presiding Judge and the other
Judges asked the participating victims who attended the proceedings in the courtroom questions
directly from the floor.1529 Some of them had also provided evidence through witness statements,
which were formally admitted into evidence while they were present.

Darwiche, Ms Clémence Tarraf, Mr Mamdouh Tarraf, Ms Bakiza Nasser (who is now deceased), Mr Kamal Nasser,
Mr Bilal Nasser, Ms Roula Nasser, Ms Ihsan Fayed, Ms Sahar Kalaoui, Mr Saadeddine Hariri, Ms Yasma Fuleihan,
Mr Bassam Osman, Mr Hicham Osman, Mr Rabih Nohra, Ms Rima Ghalayini, Ms Zeina Chehade Tarraf, Ms Fatme
El Bahi (who is now deceased), Ms Dina Ghalayini, Mr Mohammed Diab. Twenty-three of them also provided
evidence, either live or in written form.
1525
For example, Ihsan Fayed, T. 7 September 2017, p. 56.
1526
See for example, Decision on Participating Victims’ attendance of proceedings.
1527
STL website, https://www.stl-tsl.org/en/contacts/visiting-the-stl/the-courtroom.
1528
Decision authorising live courtroom streaming.
1529
Evidentiary matters, T. 29 August 2017, pp 89-102, T. 6 September 2017, pp 13-16, T. 7 September 2017, pp 7175, 80-81, 86-87.
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811.

The Judges’ questions concerned the impact, and any continuous impact, on them of the

explosion on 14 February 2005—including resulting from the death of any relative; the effect of
attending the proceedings in the courtroom or hearing the other participating victims’ evidence;
their expectations from the Special Tribunal; whether they had sought, or received, compensation
for their harm and its amount; possible recommendations to the Lebanese government on
mechanisms for compensation; and more generally their views and concerns as participating
victims. The Trial Chamber emphasises that neither the questions nor the responses went to the
individual criminal responsibility of the Accused.
812.

According to Professor Letschert’s evidence, 1530 the fact that victims sat in the courtroom

behind their lawyers, instead of in the public gallery, is ‘a novelty in international criminal justice’,
and victims described it as an empowering experience.1531 According to her, ‘victims who were
asked to testify also reported feelings of empowerment’.1532
813.

The Legal Representatives of Victims stated in their closing submissions that victims’

participation has ‘enriched’ the proceedings and ‘added human substance’. It allowed those who
‘are the principal audience of these proceedings’ to participate in them.1533

D.

The principles and criteria the Trial Chamber applied in deciding
on the participating victims’ application to present or call
evidence and on the appropriate stage of the proceedings for such
presentation

814.

The Special Tribunal’s Rules explicitly envisage that victims participating in the

proceedings can seek, and be permitted, to present evidence. Rules 87 (B) and 146 (A) provide
that a victim participating in the proceedings may request the Trial Chamber, after hearing the
Parties, to call witnesses.
815.

On 3 May 2017, the Legal Representatives of Victims submitted an application seeking the

Trial Chamber’s permission to call nine live witnesses—seven participating victims and two non-

1530

As noted above (see fn. 1503), the Trial Chamber permitted Professor Letschert, a victimologist, to provide opinion
evidence as part of the victims’ case and admitted her report into evidence.
1531
Exhibit 1V42 (Professor Letschert’s report), pp 29, 36-37; Rianne Letschert, T. 8 September 2017, pp 50-51;
Legal Representatives of Victims final trial brief, paras 715-716, 745.
1532
Exhibit 1V42 (Professor Letschert’s report), p. 29.
1533
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 79.
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victim witnesses—and present the evidence of 19 other witnesses in written statements, under
either Rules 155 or 158. They additionally presented a schedule of ‘proposed agreed facts’,
submitting that the Parties’ agreement to them would have substantially eliminated the need to
seek the admission of most of the approximately 400 documents contained in their exhibit list.1534
On 10 May 2017, the Legal Representatives of Victims sought leave to amend their witness list by
adding four witnesses—who were victims participating in the proceedings—whose statements
they intended to tender into evidence under Rule 155.1535
816.

In considering that application, the Trial Chamber examined the pertinent international

case law. It found that the criteria used by the ICC to permit victims to give or call evidence could
be relevant. At the same time, however, the Trial Chamber noted the differences between the
Special Tribunal and the ICC,1536 namely, the victims’ entitlement to apply to give or call evidence
is not explicitly provided for in the Rome Statute or the ICC’s Rules, it is only recognised in the
case law.1537 Further, the presentation of evidence by the participating victims is conditional upon
the victims ‘making a real contribution to the search for the truth’, based on a provision that has
no equivalent in the Special Tribunal’s Statute or Rules.1538
817.

The Trial Chamber also found that some requirements of the ICC case law are explicitly

provided in the Special Tribunal’s statutory provisions on victims’ participation, namely that the
presentation of the victims’ views and concerns must not be prejudicial to or inconsistent with the

1534

F3116, Request of the Legal Representative of Victims to Call Witnesses and Tender Other Evidence and for
Guidance on Its Disclosure Obligations, in Compliance with the Judge Rapporteur’s 11 April 2017 Order, with
Confidential Annexes A, B and C, 3 May 2017.
1535
F3132, Request of the Legal Representative of Victims to add four Witnesses to its Witness List, with Confidential
Annex A, 10 May 2017.
1536
Decision on the Legal Representatives’ application to call evidence, paras 16-22.
1537
Decision on the Legal Representatives’ application to call evidence, para. 12, referring to Lubanga decision on
appeals regarding victims’ participation, paras 97-99. See also Banda decision on victim participation, para. 24.
1538
Decision on the Legal Representatives’ application to call evidence, para. 19, referring to Katanga and Ngudjolo
decision on modalities of victim participation at trial, para. 91. The ICC case law has interpreted Article 69 (3) of the
Rome Statute (reading, relevantly, that the Court ‘shall have the authority to request the submission of all evidence
that it considers necessary for the determination of the truth’) as to leave ‘open the possibility for victims to move the
Chamber to request the submission of all evidence that it considers necessary for the determination of the truth’. The
ICC Appeals Chamber has ruled that, in order to allow victims to participate meaningfully in the trial, the Trial
Chamber may, where appropriate, authorise them to tender evidence. Lubanga decision on appeals regarding victims’
participation, paras 97-99; Katanga and Ngudjolo decision on modalities of victim participation at trial, para. 81.
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rights of the Accused to a fair and impartial trial,1539 and that the victims’ personal interests must
be affected by the proceedings, issue or evidence.1540
818.

•

The Trial Chamber, therefore, noted, considered or decided the following: 1541
The overriding principle in deciding whether victims may present or call evidence must be
that in Rule 150 (D), namely, ‘that the interests of justice so require’; 1542

•

This principle must be read jointly with Articles 17 and 25 of the Statute;

•

Consistent with ICC case law,1543 submitting evidence at trial may be a means for the
participating victims to express their ‘views and concerns’—which they have a qualified
statutory right to do before the Special Tribunal, under Article 17 of its Statute;

•

Article 25 of the Statute explicitly envisages the identification, in the judgment, of the
victims and the harm they suffered. As the Explanatory Memorandum on the Rules of
Procedure and Evidence states, ‘based on the Tribunal’s “identification”, victims may later
bring an action for compensation before a national court, and, for the purpose of such
“identification”, the participation of victims in the proceedings before the Tribunal may
prove of enormous value’;1544

•

It follows that recognising, and adequately recording, the participating victims’ harm may
make their participation meaningful; and the interests of justice may therefore permit
hearing evidence for this purpose;

1539

Article 17—and more generally Articles 16 and 21—of the Statute require the Trial Chamber to ensure that the
presentation of the victims’ views and concerns will not be prejudicial to or inconsistent with the rights of the Accused
to a fair and impartial trial. Article 16 sets forth the rights of the Accused, including the right to be tried without undue
delay, and that the onus is on the Prosecutor to prove the guilt of the Accused. Article 21, ‘Powers of the Chambers’,
relevantly provides that the Special Tribunal shall confine the trial strictly to an expeditious hearing of the issues raised
by the charges and take strict measures to prevent any action that may cause unreasonable delay.
1540
Decision on the Legal Representatives’ application to call evidence, paras 18-19.
1541
Decision on the Legal Representatives’ application to call evidence.
1542
Rule 150 (D) provides that ‘a victim participating in the proceedings may be permitted to give evidence if a
Chamber decides that the interests of justice so require’. The Trial Chamber considered that Rule 150 (D), by providing
that a victim may be permitted to give evidence, does not distinguish between viva voce evidence and evidence in the
form of written statements. Decision on the Legal Representatives’ application to call evidence, paras 13, 87.
1543
Katanga and Ngudjolo decision on modalities of victim participation at trial, para. 82.
1544
Rules of Procedure and Evidence —Tribunal’s President’s Explanatory Memorandum (as of 12 April 2012), para.
16.
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•

Further, as acknowledged by the Appeals Chamber, the personal interests of the victims
include their potential ability to claim compensation;1545

•

Consistent with ICC case law,1546 material may be admitted into evidence if it ‘relates to
matters that are properly to be considered by the Trial Chamber in its investigation of the
charges against the Accused or in its evaluation of the views and concerns of participating
victims’;1547

•

Receiving evidence from a victim must be considered appropriate, considering its capacity
to assist the Trial Chamber in understanding the case or evidence heard; 1548

•

Victims’ participation, through the presentation of evidence, must be proportionate and
consistent with the right of the Accused to a fair and expeditious trial;1549

•

Participating victims cannot act as a second or auxiliary Prosecutor; 1550 and

•

While noting that under the ICC’s case law, victims are not generally and under all
circumstances precluded from tendering ‘evidence relating to the guilt or innocence of the
accused’1551 or testifying on the role of the accused in the crimes charged,1552 it must be

1545

Appeal decision on victims’ request to respond to Badreddine Defence interlocutory appeal, para. 5.
Lubanga decision on the admission of documents related to Witness 297, para. 10.
1547
Decision admitting into evidence statements of participating victims, para. 16.
1548
Decision on the Legal Representatives’ application to call evidence, paras 17, 31, 76, referring to ICC case law,
including Ntaganda decision on the presentation of victims’ evidence, views and concerns, para. 11; Katanga and
Ngudjolo decision on modalities of victim participation at trial, para. 87.
1549
Decision on the Legal Representatives’ application to call evidence, para. 27, referring to Lubanga decision
allowing victims to express their views and concerns and to present evidence at trial, para. 26.
1550
Decision on the Legal Representatives’ application to call evidence, paras 34, 70, referring to Katanga and
Ngudjolo directions for the conduct of the proceedings, paras 22 (b), 82; Katanga and Ngudjolo decision dismissing
Mr Katanga’s appeal regarding the modalities of victim participation at trial, paras 110-113; Situation in the DRC
decision of 17 January 2006 on victims’ participation, para. 51.
1551
Lubanga decision on appeals regarding victims’ participation, para. 97 (see also paras 93-95). See also Katanga
and Ngudjolo decision dismissing Mr Katanga’s appeal regarding the modalities of victim participation at trial, para.
113. Judges Pikis and Kirsch—dissenting from Lubanga decision on appeals regarding victims’ participation—stated
that victims cannot adduce evidence on the guilt of the accused and that their participation is confined to the expression
of their views and concerns. Partly Dissenting Opinion of Judge G.M. Pikis, paras 4-6, 15; Partly Dissenting Opinion
of Judge Philippe Kirsch, paras 4-5, 23-24, 39 (referring to the Rome Statute envisaging that the accused is faced by
one Prosecutor, ‘rather than, potentially, multiple accusers’).
1552
Katanga and Ngudjolo decision dismissing Mr Katanga’s appeal regarding the modalities of victim participation
at trial, paras 110-113; Katanga and Ngudjolo directions for the conduct of the proceedings, paras 22 (b), 82. See also
Situation in the DRC decision of 17 January 2006 on victims’ participation, para. 51.
1546
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ensured that participating victims do not double up on the Prosecution’s evidence by
presenting further evidence that simply supports the Prosecutor’s case. 1553
819.

The Trial Chamber, in deciding about the appropriate stage of the proceedings for the

victims to present their evidence—and therefore in scheduling the victims’ case—considered that,
while under the Rules participating victims can be heard at the sentencing stage, this does not
preclude the Trial Chamber from hearing them on the harm suffered at an earlier stage in the
proceedings, namely during the presentation of the evidence. It also noted the possible tension
between Rules 146 (B) and 167. Rule 146 (B) provides that the evidence called by the Trial
Chamber at the request of the participating victims shall be presented between the evidence for the
Prosecutor and the evidence for the Defence. Rule 167 states that, at the close of the Prosecutor’s
case, the Trial Chamber must enter a judgment of acquittal on any count if there is no evidence
capable of supporting a conviction on that count.
820.

The Trial Chamber considered that, if it had acquitted the Accused under Rule 167 either

proprio motu or on the application of an Accused, the Trial Chamber could not have heard any
evidence for the participating victims—as the case would have been over—and their right to
participate in the manner proposed would have been ‘nullified’.1554 As Rule 146 (B) allows the
Trial Chamber, in the interests of justice, to alter the sequence of presentation of evidence, it
decided that varying the order was warranted and interposed the presentation of the authorised
evidence before the formal closure of the Prosecutor’s case. 1555 The Parties were consulted before
the Trial Chamber made this decision and did not object.
821.

The Trial Chamber also noted that at the ICC, according to directions from trial chambers,

any ‘no case to answer motion’1556 has followed the completion of the evidence called at the
victims’ request.1557 The Trial Chamber further considered that the anticipated evidence it
authorised did not provide direct evidence of the individual criminal responsibility of any Accused

1553

Decision on the Legal Representatives’ application to call evidence, paras 34, 71-72.
Decision on the Legal Representatives’ application to call evidence, paras 42-43, 74, 94.
1555
Decision on the Legal Representatives’ application to call evidence, paras 94-95.
1556
At the Special Tribunal an application under Rule 167.
1557
Decision on the Legal Representatives’ application to call evidence, para. 97, referring to Ruto and Sang decision
on the conduct of the proceedings, para. 34, and Ntaganda decision on the conduct of the proceedings, para. 17. The
Trial Chamber has also noted, however, that there are no ICC statutory provisions on a judgment of acquittal at the
close of the Prosecutor’s case.
1554
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and, therefore, its presentation could not impact any subsequent Trial Chamber determination
under Rule 167.1558

E.
822.

The victims’ case

On 31 July 2017, the Trial Chamber granted the Legal Representatives of Victims’

application to present the evidence of eight viva voce (live) witnesses—seven participating victims
and a victimologist, Professor Letschert—and to submit 23 written statements for admission into
evidence—21 from participating victims, one from a deceased former participating victim and one
from another person, namely Witness PRH352.1559
823.

The Trial Chamber deferred its decision on the Legal Representatives of Victims’

application to call a second non-victim witness, Dr Fares Souaid—a surgeon, political observer
and former Lebanese MP.1560 Dr Souaid, according to the Legal Representatives of Victims, was
expected to testify about the political background and chain of events that preceded and followed
the attack of 14 February 2005 and, as a physician, about the victims’ humanitarian and
psychological problems and pain. The Oneissi Defence opposed the application on the basis that
the Legal Representatives of Victims had not demonstrated how Dr Souaid’s expected evidence
on political aspects would have affected the victims’ personal interests nor had they explained
whether he had examined the victims to provide an opinion on their problems and pain or whether
he was presented as a lay or expert witness.
824.

The Trial Chamber then ordered the Legal Representatives of Victims to provide to the

Trial Chamber and disclose to the Parties a statement or report from this witness or a document
outlining the scope of his testimony, before deciding whether to permit him to testify.1561 The
Legal Representatives of Victims, however, subsequently withdrew Dr Souaid from their witness
list, submitting that, after having reviewed the totality of the evidence at their disposal, and that
presented during the Prosecution’s case, Dr Souaid’s evidence would have been ‘otiose’. 1562

1558

Decision on the Legal Representatives’ application to call evidence, para. 97.
Decision on the Legal Representatives’ application to call evidence, para. 89, disposition.
1560
Decision on the Legal Representatives’ application to call evidence, disposition.
1561
Decision on the Legal Representatives’ application to call evidence, para. 86, disposition.
1562
F3270, Request of the Legal Representative of Victims to withdraw one witness from its witness list, 11 August
2017, paras 8-9; Decision on the Legal Representatives’ application to withdraw one witness, para. 6.
1559
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825.

One of the seven participating victims authorised by the Trial Chamber to testify could not

attend, and the Legal Representatives of Victims instead sought the admission into evidence of his
statement under Rule 155.1563 The Trial Chamber ultimately admitted into evidence 24 witness
statements, under Rules 155 and 158, and heard seven witnesses—six of them were participating
victims. Six testified in person and one via video-conference link from the Special Tribunal’s
office in Beirut.
826.

At the request of the Legal Representatives of Victims, the Trial Chamber also admitted

into evidence documents—22 exhibits—under Rule 154. They were either tendered through a
witness or through bar table motions. One of them was a compilation of 181 documents—the Trial
Chamber admitted 175 of them into evidence.1564 They consist of medical records, identification
documents, family or individual status extracts, death certificates of people who died in or as a
result of the explosion, documents relating to financial expenses and employment, photographs,
press clippings and Lebanese court decisions.
827.

The Trial Chamber also recorded, under Rule 122, the agreement of the Prosecutor and

counsel for Mr Ayyash and Mr Sabra that 172 facts proposed by the Legal Representatives of
Victims were uncontested. The Trial Chamber found that it may consider them proved at trial, in
the cases against Mr Ayyash and Mr Sabra. They are listed in annex E to this judgment. As the
Statute gives participating victims a qualified right to present their views and concerns and
explicitly envisages the identification, in a judgment, of the victims and the harm they suffered,
the Trial Chamber interpreted Rule 122 as allowing it to record agreements as to evidence between
the Parties on ‘facts’ regarding the participating victims’ identification and harm, which the Legal
Representatives proposed.1565
828.

On 11 April 2017, the Trial Chamber’s Presiding Judge, as Judge Rapporteur for reaching

agreement between the Parties on matters in dispute, ordered the Legal Representatives of Victims
to submit to the Parties, by 3 May 2017, proposals for agreements as to the content of any

1563

Victim 27. Decision admitting into evidence the statements of Victims 27 and 73; Decision admitting into evidence
statements of participating victims, paras 2-3.
1564
Exhibit 1V45 (Rule 154 documents Legal Representatives of Victims). The Legal Representatives of Victims
sought the admission into evidence of 189 documents. Of these, the Trial Chamber had already admitted eight. Of the
remaining 181 documents, the Trial Chamber denied the admission of six. Decision admitting documentary evidence
on the Legal Representatives of Victims’ application, para. 6, fns 11-13, disposition.
1565
Decision on agreed facts (participating victims) (Ayyash and Sabra), paras 6-8, disposition.
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documents whose admission into evidence they intended to seek. The Legal Representatives of
Victims accordingly filed a schedule of ‘proposed agreed facts’.
829.

While the Prosecution and the Ayyash and Sabra Defence did not contest any of the

‘proposed agreed facts’, the Merhi and Oneissi Defence submitted that they could not agree to any
of them because of the absence of instructions from the Accused, who are being tried in absentia.
In both its decision authorising the presentation of evidence by victims and its decision recording
the agreement as to evidence of the Prosecutor and the Ayyash and Sabra Defence, the Trial
Chamber expressed its difficulty in understanding the basis for counsel for Mr Merhi and
Mr Oneissi not accepting those facts as uncontested and how the absence of direct instructions
from the Accused in this regard could affect this process. The Trial Chamber noted that most of
the proposed agreed facts were uncontroversial, relating to matters such as dates of birth and
medical reports of injuries.1566 These are not matters that appear to be legitimately in dispute. 1567
830.

The 175 documents admitted as a single exhibit1568 contain the documents supporting those

uncontroversial facts. The lack of agreement by counsel for Mr Merhi and Mr Oneissi meant that
the presentation of those facts was required. The Trial Chamber accordingly authorised the Legal
Representatives of Victims to submit the supporting documents for admission into evidence. 1569
831.

The Trial Chamber was satisfied that the victims’ case, as proposed by the Legal

Representatives of Victims, was contained and proportionate. It was also generally unopposed. It
could not therefore have affected the Accused’s right to a fair trial and in particular their right to
be tried without undue delay.1570 Further, as it related to the identification of the victims and their

1566

Decision on agreed facts (participating victims) (Ayyash and Sabra), paras 9-10; Decision on the Legal
Representatives’ application to call evidence, para. 101. See also Procedural matters, T. 4 May 2017, pp 85-88; Status
conference, T. 17 May 2017, pp 4-8.
1567
Procedural matters, T. 4 May 2017, p. 85 (where the Presiding Judge—when hearing from the Parties about the
time they needed to submit their position on the Legal Representatives of Victims’ ‘proposed agreed facts’—raised
the issue of whether any connection may exist at all between the content of documents such as medical reports or birth
certificates and a client’s instructions to Defence counsel, and as to ‘what a client would instruct …to do in relation
to medical reports’. Counsel for Mr Oneissi responded that while understanding these remarks, ‘as a matter of general
principle it’s difficult for Defence counsel to agree to any facts in the absence of the instructions of a client’).
1568
Exhibit 1V45 (Rule 154 documents Legal Representatives of Victims).
1569
Decision on the Legal Representatives’ application to call evidence, para. 101, disposition.
1570
Decision on the Legal Representatives’ application to call evidence, para. 75.
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harm—as envisaged under Article 25—it could not alter the Prosecutor’s onus to prove the guilt
of the Accused beyond reasonable doubt.1571

1.
832.

Viva voce (live) witnesses—six participating victims

The Trial Chamber heard the evidence of six participating victims, Mr Robert Aoun,

Ms Lama Ghalayini, Ms Maria Al-Kasti, Ms Liliane Khallouf, Ms Ihsan Fayed and Victim 16.
833.

The evidence concerns mostly uncontested matters because the fact that Ms Al-Kasti,

Ms Khallouf and Victim 16 were injured in the explosion and that the relatives of Mr Aoun—his
brother, Mr Joseph Aoun—of Ms Ghalayini—her father, Mr Abdul Hamid Ghalayini—and of
Ms Fayed—her husband, Mr Talal Nasser—were killed by the explosion were already facts agreed
between all the Parties.1572
834.

Under Rule 122, however, the Trial Chamber decided that a more complete presentation

of those facts was required in the interests of justice, in particular in the interests of the victims. It
found that the evidence would have provided a more comprehensive narrative of the events and
offered a more complete picture of the impact of the charged crimes upon their individual
victims.1573
835.

The evidence is relevant to the explosion on 14 February 2005, its effects on victims and

the consequent harm suffered by them. It enabled the participating victims to express their views
and concerns and therefore, in the Trial Chamber’s view, helped to ensure their meaningful
participation in the proceedings. It has also assisted the Trial Chamber to better understand what
happened and the impact of the crime on the victims.1574 The victims shared their personal stories
of the attack on 14 February 2005—unique to each of them—together with their grief, concerns
and hopes. As noted below,1575 it has broadened the Prosecution’s narrative and is relevant to the
Trial Chamber’s assessment of the gravity of the crimes.

1571
1572
1573
1574
1575

Decision on the Legal Representatives’ application to call evidence, para. 76.
Second decision on agreed facts (Merhi), para. 1.
Decision on the Legal Representatives’ application to call evidence, paras 78-79.
Decision on the Legal Representatives’ application to call evidence, paras 76-79, 83.
See below, sub-section (F) (6) (d) ‘Broadening the narrative—the scope of the Trial Chamber’s findings’.
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836.

According to the academic definition of victims of terrorism proposed by Professor

Letschert as described, three witnesses were ‘secondary victims’. 1576 Mr Aoun, Ms Ghalayini and
Ms Fayed lost close family members in the attack. They described the last time they saw or spoke
to them before the attack, how they found out about their fate, their search of the crime scene or
going to the hospitals or morgues in Beirut searching for their relatives and the effects of the loss
on themselves and family members. This included their anxiety and suffering PTSD. 1577
837.

Ms Al-Kasti, Ms Khallouf and Victim 16 were injured in the blast while they were at the

HSBC bank near the St Georges Hotel. Ms Al-Kasti and Ms Khallouf worked in the bank, and
Victim 16 was visiting it for a work-related transaction. Ms Khallouf and Victim 16 described the
moment of the explosion—but Ms Al-Kasti had no recollection as a result of losing consciousness.
They testified about how they were injured or escaped from the building, how they were transferred
to hospitals or that they regained consciousness there and about their physical or psychological
harm, including for continuous or permanent damages.1578 Their evidence is described in more
detail in chapter VI ‘Explosion on 14 February 2005’, (G) ‘Victim harm’ regarding the impact of
the explosion on the victims.
838.

The witnesses were uniquely placed to give evidence about their experiences and the

personal harm suffered, which is specific to each victim. While other Prosecution witnesses may
have provided oral testimony of similar facts, their evidence could not strictly be considered as
cumulative as ‘none of their personal histories are the same’.1579 The Trial Chamber considered
this aspect because Rule 155 includes—among the factors favouring the admission of evidence in
the form of a written statement in lieu of oral evidence—that the evidence is cumulative and
concerns the impact of crimes upon victims.

1576

Above, at fns 1503-1504.
Ms Ghalayini, Mr Aoun and Ms Fayed testified, respectively, on 28 August, 30 August and 7 September 2017.
1578
Ms Al-Kasti and Ms Khallouf testified on 29 August 2017 and Victim 16 testified on 30 August 2017.
1579
Decision on the Legal Representatives’ application to call evidence, paras 81-82, quoting the Lubanga decision
allowing victims to express their views and concerns and to present evidence at trial (para. 37), referring, in that case,
to the account of former child soldiers.
1577
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2.
839.

Professor Dr Rianne Letschert’s evidence

Professor Letschert is a professor of international law and victimology at the Maastricht

Law School, in the Netherlands, and is Rector Magnificus1580 of Maastricht University.1581 She
previously held the victimology and international law chair at Tilburg University, where she
directed the International Victimology Institute of Tilburg.1582 At the time of her testimony, she
had authored or co-authored what she described as nine ‘key’ academic publications and books.1583
840.

Considering Professor Letschert’s professional experience and qualifications, the Trial

Chamber permitted her to provide opinion evidence on the victimological profile of the
participating victims as the victims of an explosion, their needs and the ways in which access to
justice can fulfil those needs, and it admitted into evidence her report on the participating victims’
views and concerns.1584 The Trial Chamber found that her evidence was conducive to giving a
more complete picture of the impact of the attack upon the victims and therefore it found that it
was in the interests of justice to authorise its presentation. 1585
841.

Professor Letschert’s report provides an overview of the main findings from academic

literature on the effects of terrorist incidents on victims and societies in general and, based on her
previous work, the victims’ needs with regard to the criminal justice system. 1586
842.

Alongside this analysis from both her work and general scholarly publications, Professor

Letschert made her ‘findings’ based on interviews with the participating victims. Professor
Letschert testified that she had interviewed all except three participating victims—who did not
agree to talk to her. She interviewed most of them several times between October 2013 and October
2016. Professor Letschert also reviewed the participating victims’ applications and supporting

1580

This title, using English terminology, corresponds to a provost, or in some systems, to the vice chancellor. It is
someone responsible for the quality of the education and research within the entire institution. It is ‘an administrative
function in the governance, in the executive board of a university’. Rianne Letschert, T. 8 September 2017, p. 21.
1581
Rianne Letschert, T. 8 September 2017, pp 6, 21-22; exhibit 1V43 (Professor Letschert’s curriculum vitae).
1582
Rianne Letschert, T. 8 September 2017, pp 19-20; exhibit 1V43.
1583
Exhibit 1V43.
1584
Decision permitting Professor Letschert to provide opinion evidence, paras 6, 20, disposition; exhibit 1V42
(Professor Letschert’s report).
1585
Decision permitting Professor Letschert to provide opinion evidence, para. 6, referring to Decision on the Legal
Representatives’ application to call evidence, para. 85.
1586
Exhibit 1V42 (Professor Letschert’s report), p. 11.
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documents.1587 She interviewed most of them several times.1588 Her report addresses the
psychological impact and the physical and financial consequences of the attack on the participating
victims and their views, concerns and justice needs and expectations of the Special Tribunal,
including the need for participation in the criminal justice system.1589 Professor Letschert also
explored how the victims’

views

and expectations

changed over time

and provided

recommendations for future situations where international criminal justice may aim to provide
redress to victims.1590
843.

Professor Letschert explained that events and circumstances in the aftermath of a crime can

have a considerable impact on an individual victim, such as the media attention, the experiences
with the criminal justice system and the influence of a support network—including from a
government. From her interviews with participating victims, she testified that media attention and
attacks on the Special Tribunal’s legitimacy caused the victims frustration, concern and additional
stress, which she described as ‘secondary victimization’.1591
844.

Her evidence is described in more detail in chapter VI ‘Explosion on 14 February 2005’,

(G) ‘Victim harm’ below on the impact of the attack on the victims.
845.

Professor Letschert’s report considers the participating victims as ‘victims of terrorism’. It

describes the potential consequences of terrorist victimisation and how the participating victims
have experienced these consequences.1592 This was of course premised on the attack of
14 February 2005 being a terrorist attack, which in court proceedings requires a legal
characterisation. The Trial Chamber accordingly decided to disregard, at the time of admission
into evidence of the report and presentation of Professor Letschert’s oral evidence, any suggestion
or assumption in it that the participating victims were legally victims of a terrorist act. It found that
this went to the legal characterisation of the attack and, therefore, the Trial Chamber’s adjudication

1587

Rianne Letschert, T. 8 September 2017, pp 35, 37; exhibit 1V42 (Professor Letschert’s report), p. 11; Decision
permitting Professor Letschert to provide opinion evidence, para. 20.
1588
Exhibit 1V42 (Professor Letschert’s report), p. 3.
1589
Exhibit 1V42 (Professor Letschert’s report), p. 3; Rianne Letschert, T. 8 September 2017, pp 27, 41.
1590
Exhibit 1V42 (Professor Letschert’s report), pp 37-38.
1591
Rianne Letschert, T. 8 September 2017, pp 54, 58-64.
1592
Exhibit 1V42 (Professor Letschert’s report), pp 10-23. See in particular p. 11, where Professor Letschert states ‘I
will first address the potential psychological, physical and financial consequences of terrorism in general and secondly
how the participating victims have experienced these’ (emphasis added).
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of the charges.1593 However, the Trial Chamber has now found, in chapter XIV ‘Legal findings on
elements of the crimes and Individual criminal responsibility’, (A) (1) (a) ‘The crime’ below, that
the explosion that targeted Mr Hariri and affected the participating victims, was a terrorist act.
Consequently, it can now consider Professor Letschert’s report in its entirety, including its
assumptions that the participating victims were victims of terrorism.
846.

In admitting it into evidence, the Trial Chamber considered that Professor Letschert’s

report, with its summary of the views and concerns of the majority of the participating victims,
provided an effective, convenient and judicially economical manner of receiving their views and
concerns without affecting the Accused’s rights to a fair trial. The alternative manner of receiving
evidence from all the participating victims would have consumed much court time and Special
Tribunal resources. 1594
847.

The Trial Chamber considered that, based on her curriculum vitae, Professor Letschert was

conceivably well qualified to provide expert evidence in the field of victimology.1595 The Legal
Representatives, however, requested the Trial Chamber to hear her as a witness who could provide
opinion evidence, rather than as an expert, and the Trial Chamber received her evidence in this
manner. The Trial Chamber nevertheless notes that Professor Letschert undoubtedly appears to be
an expert in this field. The Prosecution did not object to the application for the admission of
Professor Letschert’s report. The Sabra Defence took no position and did not file a response. The
Oneissi Defence opposed the admission into evidence of Professor Letschert’s report. It noted that
Professor Letschert’s experience in the field of victimology is multidisciplinary and academic and
that, based on her CV, it was unclear whether, prior to the investigations for the report, she had
any experience of the subject, either involving interviews with victims of alleged terrorism or of
any other crime. The Ayyash and Merhi Defence took no position on the admission of the report
or application for Professor Letschert to provide opinion evidence, on the premise that it was not
an expert report and that there was no request to grant her expert status.

1593
1594
1595

Decision permitting Professor Letschert to provide opinion evidence, paras 21-23.
Decision permitting Professor Letschert to provide opinion evidence, para. 29.
Decision permitting Professor Letschert to provide opinion evidence, para. 19.
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848.

The Trial Chamber is not aware of any prior cases at the ICC—and therefore in any other

trial conducted under international criminal law procedural law—where non-victim witnesses have
been authorised to present evidence upon a request from participating victims. 1596

3.
849.

Witness statements

Seven participating victims who provided written statements were injured in the explosion.

They are: Mr Raymond Abou-Chaaya, Ms Sanaa El Sheikh, Mr Wissam Naji, Mr Mehi Elddin
Meneimneh, Mr Rabih Nohra, Victim 33 and Victim 73.1597 Their evidence provides information
on their whereabouts and activities on 14 February 2005 and the harm they suffered.
850.

Mr Mehi Elddin Meneimneh and V033 were members of Mr Hariri’s convoy. The others,

at the time of the explosion, were working in buildings in the area affected by it. V073 was in his
nearby shop, Ms El Sheikh was in the St Georges branch of the HSBC bank, Mr Naji was in his
office in the nearby Machkhas Centre building and Mr Nohra was in a restaurant in the Phoenicia
International Hotel. Mr Abou-Chaaya was an ISF postman who was passing the Phoenicia
International Hotel on his motorcycle.
851.

The other 17 witnesses are relatives of people who died in, or as a result of, the

explosion.1598 They are:

•

Ms Nivine Darwiche—the sister of Mr Mohammed Darwiche, one of Mr Hariri’s personal
bodyguards;

•

Ms Clemence Tarraf—the sister of Mr Ziad Tarraf, a member of Mr Hariri’s convoy;

•

Ms Zeina Chehade Tarraf—Mr Tarraf’s wife;

Ntaganda decision on the presentation of victims’ evidence, views and concerns, paras 16-19 (noting the Defence
submissions that ‘only participating victims have been authorized to give evidence in past cases’). More recently, in
the Ongwen case before the ICC, the Trial Chamber authorised three expert witnesses—proposed by the Common
Legal Representative for Victims—to present evidence. Ongwen decision authorising the presentation of victims’
evidence, disposition.
1597
Exhibits 1V11, 1V12, 1V13, 1V14, 1V22, 1V40 and 1V41.
1598
Exhibits 1V21, 1V23, 1V24, 1V25. 1V26, 1V27, 1V28, 1V29, 1V30, 1V31, 1V33, 1V34, 1V35, 1V36, 1V37,
1V38 and 1V39.
1596
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•

Mr Kamal Nasser—the brother of Mr Talal Nasser, a leader of Mr Hariri’s personal
protection team;

•

Ms Roula Nasser—Mr Nasser’s sister;

•

Ms Bakiza Nasser—another sister of Mr Nasser. Her status as participating victim was
withdrawn following her death on 17 February 2017, at the Legal Representatives of
Victims’ request. The Trial Chamber admitted her statement into evidence under Rule 158
as that of an unavailable witness;

•

Mr Hicham Osman and Mr Mohamad Osman—brothers of Mr Haitham Osman, who was
in the area of the explosion and died after he was hit in the stomach by flying shrapnel;

•

Ms Dina Ghalayini—the sister of Mr Mohammed Riad Ghalayini, one of Mr Hariri’s
bodyguards;

•

Victim 58—a relative of a member of Mr Hariri’s convoy;

•

Witness 352—a relative of one of Mr Hariri’s bodyguards; and

•

Victims 26, 27, 36, 37, 38 and 78—relatives of different people who were in the area
affected by the explosion who died due to the attack.

852.

These witnesses’ evidence provides information on their last contacts with the deceased

relatives, their relationship with them, how they learned about the explosion and, in several cases,
who identified the bodies. The evidence is also of the material, physical or mental harm they and
their family members suffered as a result of their relatives’ deaths.
853.

Some had already testified as Prosecution witnesses in the trial. The Trial Chamber,

however, received additional submissions from the Legal Representatives of Victims as to why
they sought to present evidence by witnesses who had already provided evidence as Prosecution
witnesses. It was satisfied by the Legal Representatives of Victims’ explanation that the relevant
witness statements supplemented the previous evidence and either included information that the
participating victims became aware of only after giving their evidence, or was related to the harm
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they suffered. Further, no Party raised any objection or concern.1599 The Trial Chamber
accordingly found that the interests of justice allowed the Legal Representatives of Victims to
present these statements by applying for their admission under Rule 155.1600 The Trial Chamber
then admitted them into evidence under that Rule.

4.

A single exhibit containing 175 documents and the 172 facts that the
Prosecution, Ayyash and Sabra Defence agreed are uncontested

854.

The Trial Chamber found 175 documents, grouped into a single exhibit,1601 relevant and

probative of: the participating victims’ identities; the relationship of some of them with those killed
in the attack; and the participating victims’ physical, mental or material harm. Further, some
documents corroborated other evidence. They are described in more detail below.1602
855.

The 172 facts that the Prosecution, the Ayyash and Sabra Defence agree are uncontested,

supported by the 175 documents, concern the deaths and injuries resulting from the explosion.
This includes the specific causes of death and the type of injuries, the relationship between those
killed and the participating victims, the material, physical and mental harm the participating
victims suffered and related diagnoses and treatments. 1603 The Trial Chamber did not record four
facts as uncontested, as proposed by the Legal Representatives of Victims, which were based on
documents that the Trial Chamber found lacking the requisite relevance and probative value for
admission into evidence. They related to certain participating victims’ treatments, operations or
diagnoses.1604 The Trial Chamber found that the Legal Representatives of Victims did not provide
submissions or information to establish that the medical conditions described in the documents
proposed for admission were related to the explosion.1605

1599

Decision on the Legal Representatives’ application to call evidence, paras 49, 57, 91.
Decision on the Legal Representatives’ application to call evidence, paras 90-92.
1601
Exhibit 1V45 (Rule 154 documents Legal Representatives of Victims).
1602
Regarding the impact of the explosion on the victims, see chapter VI ‘Explosion on 14 February 2005’, (G) ‘Victim
harm’.
1603
Decision on agreed facts (participating victims) (Ayyash and Sabra), para. 4.
1604
Proposed agreed facts nos 37, 105, 190-191 concerning: (i) the treatment prescribed for Victim 12’s medical
conditions; (ii) an operation undergone by Victim 30; and (iii) certain diagnoses concerning Victim 73. Decision on
agreed facts (participating victims) (Ayyash and Sabra), para. 11, fn. 19, referring to Decision admitting documentary
evidence on the Legal Representatives of Victims’ application, paras 39-41.
1605
The Trial Chamber did not disbelieve the existence of such a connection but was concerned that the Legal
Representatives of Victims had failed to establish the supporting documents’ relevance or probative value. Decision
admitting documentary evidence on the Legal Representatives of Victims’ application, paras 39-41, 62, 64, 68,
disposition.
1600
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F.

The probative value of the evidence presented by and for the
participating victims

856.

Several times during the trial the Trial Chamber informed the Parties that it wished to

receive submissions on the weight that could be given to the evidence that it permitted the Legal
Representatives of Victims to present. In an order scheduling final trial briefs and closing
submissions, the Trial Chamber ordered the Parties and the Legal Representatives of Victims to
address this in their final trial briefs. The Legal Representatives of Victims and all the Parties—
with the exception of the Oneissi Defence—did so. During their oral closing submissions, upon
the Presiding Judge’s query, the Oneissi Defence clarified that it took no specific position on this
matter.1606

1.
857.

The Legal Representatives of Victims’ submissions

The Legal Representatives of Victims requested that, irrespective of findings in relation to

the individual Accused, the judgment record the fact that the participating victims are individually
and collectively victims of the explosion of 14 February 2005 and the extent of their suffering. In
this way, the certified copy of the Trial Chamber’s ‘judgment will be an effective tool as a means
of securing compensation before domestic courts’.1607
858.

The Legal Representatives of Victims submitted that the evidence adduced during the

victims’ case should be given ‘the highest probative value and crucial weight’. This is because the
participating victims coherently and consistently provided a detailed narrative to the case and
assisted the Trial Chamber in understanding the extent of the harm caused by the attack not just
on themselves, but also on other participating victims, non-participating victims and more
generally the Lebanese people.1608 The victims’ case furnished the Special Tribunal with facts and
evidence that the Parties did not provide, thus broadening and enriching the narrative. 1609
859.

As an example, Ms Liliane Khallouf and Victim 16 provided vivid accounts of the

explosion, as they were in the HSBC building when it occurred. 1610 Ms Ghalayini’s evidence shed

1606
1607
1608
1609
1610

Oneissi Defence closing submissions, T. 20 September 2018, pp 122-123.
Legal Representatives of Victims final trial brief, paras 656 (referring to Article 25 of the Statute), 748.
Legal Representatives of Victims final trial brief, para. 120.
Legal Representatives of Victims final trial brief, paras 729-731.
Legal Representatives of Victims final trial brief, para. 730.
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light on the inefficiency and incapability of the search and rescue efforts of the ‘Lebanese
authorities’1611 during the immediate aftermath of and the days following the attack, such as ‘the
security forces’,1612 and how the victims were treated by the ‘Lebanese authorities’. 1613 According
to the Legal Representatives of Victims, the inadequacy of search operations and investigations
and inefficiency of the ‘local authorities’ are further highlighted in the UN ‘Report of the FactFinding Mission to Lebanon inquiring into the causes, circumstances and consequences of the
assassination of former Prime Minister Rafik Hariri’ of 24 March 2005. 1614
860.

The witnesses’ evidence is relevant to and probative of the events and the harm that each

suffered. It is first-hand and uncontroversial. The viva voce witnesses took the solemn declaration
and each witness statement contains a declaration of truth and was signed. The Parties neither
objected to the witnesses testifying, asked questions, nor objected to the admission into evidence
of the witness statements. The live witnesses provided concrete and corroborative evidence which
is consistent with the evidence of other participating victims, the Legal Representatives of
Victims’ documentary evidence, the Prosecution’s evidence and the ‘unsworn statements’ of
participating victims who answered the questions that the Trial Chamber asked them directly from
the floor when attending the proceedings in the courtroom during the victims’ case. The
participating victims all knew that the Special Tribunal cannot grant compensation or order
reparations. According to the Legal Representatives of Victims, their willingness to testify was not
financially motivated but stemmed from the determination to assist the Special Tribunal in finding
the truth behind the attack.1615
861.

Their evidence can also assist the Trial Chamber in assessing the gravity of the crimes. 1616

The Legal Representatives of Victims invite the Trial Chamber to find: first, that the crimes are
especially grave as crimes of a terrorist nature, being indiscriminate and involving the use of a
huge amount of explosives detonated in a location likely to cause massive destruction and loss of
life. And second, that terrorist acts such as this impact more seriously on victims and necessarily

1611

Legal Representatives of Victims final trial brief, paras 668, 730.
Legal Representatives of Victims final trial brief, para. 323
1613
Legal Representatives of Victims final trial brief, para. 668 (see also paras 95-96, 306-309, 314, 323, 660, 662,
668-670, 729-730).
1614
Legal Representatives of Victims final trial brief, para. 669, referring to UN Doc. S/2005/203, paras 33, 48-49.
1615
Legal Representatives of Victims final trial brief, paras 115-119, 741.
1616
Legal Representatives of Victims final trial brief, para. 117.
1612
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upon a wider group of people.1617 This massive crime ‘did not distinguish between politicians and
civilians, between rich and poor, man or woman, Muslim or Christian, or target or passer-by’.1618
The gravity of the crime and the harms suffered define the gravity of the offences charged in the
amended consolidated indictment, as the mode of commission of an offence and its impact upon
victims are similarly components of the gravity of an offence. 1619
862.

These findings should be part of the judgment on conviction, as ‘the regime at this court,

at this Tribunal, relating to the question of reparations’ entitles victims to receive a signed copy of
the judgment to take elsewhere. Therefore, findings of fact on the gravity of the offences are
important to victims. Since these findings could also be, in some cases, aggravating factors, the
Trial Chamber should be wary not to engage in double counting. The Legal Representatives of
Victims submitted that ‘double-counting would be to assess the gravity of the offence, for example,
by reference to the fact that it involved the planting of a bomb and then further to aggravate the
sentence by referring to the same circumstance’. 1620
863.

The participating victims’ oral evidence can also assist the Trial Chamber in understanding

the culture in Lebanon, how victims are perceived there and the societal customs that contributed
to the hardship suffered by the participating victims and victims generally. In this respect, the
Legal Representatives of Victims point to Professor Letschert’s evidence that many participating
victims complained about the lack of psychological support in Lebanon and how some of them,
especially male, could be stigmatised for seeking such assistance. The Legal Representatives of
Victims cited ICC case law in support of relying on victims’ testimonies for understanding local
customs.1621
864.

Regarding Professor Letschert’s evidence, the Legal Representatives of Victims submit

that ‘it should bear significant weight’ in the Trial Chamber’s evaluation as to the gravity of the
1617

Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 83.
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 103.
1619
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 83.
1620
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 84. The Legal Representatives
added, ‘So you aggravate the sentence twice.’ The Trial Chamber understands that the Legal Representatives of
Victims intended to submit that the same factor cannot be used to aggravate the sentence twice: both to assess the
gravity of the offence and as an aggravating circumstance. This is established in international criminal case law. See
for example, Dragomir Milošević Appeal Judgment, para. 306; Deronjić Judgment on sentencing appeal, para. 106.
1621
Legal Representatives of Victims final trial brief, paras 117-118, referring to Katanga Trial Judgment, para. 66,
which states ‘In-court testimonies allowed the Chamber to measure the very specific significance of local customs and
the role of family relationships in Ituri’.
1618
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crimes and the harm suffered by the participating victims and the victims in general. Her evidence
presents an overview of the victims’ suffering, views and concerns without the need to call or
present the evidence of all, and in particular of those who could not be heard due to time constraints
or for any other reasons could not participate in the proceedings in a more direct manner. 1622
865.

The Legal Representatives of Victims submit that, according to ICTY case law,

summarising uncontroversial material—either in a document or through a witness—amounts to ‘a
considerable saving of time’.1623 Professor Letschert’s research, interviews and testimony are
heavily and consistently corroborated by participating victims’ evidence, documents tendered by
the Legal Representatives of Victims and the participating victims’ unsworn statements.1624
Professor Letschert clearly set out the methodology. Although she did not testify as an expert under
Rule 161, the Trial Chamber could assess her evidence based on similar criteria. 1625
866.

Professor Letschert—echoing concerns expressed by the victims—suggested that the

judgment should include a statement raising awareness on the consequences that negative media
reporting may have on victims of a crime and, consequently, on the media’s responsibilities. 1626
867.

Regarding the documents tendered under Rule 154, the Legal Representatives of Victims

submit that they are reliable, have high probative value and cause no prejudicial effects on the
Parties. The Trial Chamber should therefore accord them due weight.1627 They are official
documents issued by reliable sources including hospitals, clinics and the Lebanese Ministry of
Interior and Municipalities. They can prove, or corroborate other evidence that proves, the
identities of the participating victims. They also complement and corroborate their narratives.
Additionally, they prove the different types of harm the participating victims suffered due to the

1622

Legal Representatives of Victims final trial brief, paras 123, 128-129.
Legal Representatives of Victims final trial brief, para. 127, referring to Slobodan Milošević Appeal decision on
admissibility of evidence, para. 21.
1624
Legal Representatives of Victims final trial brief, para. 126.
1625
Legal Representatives of Victims final trial brief, para. 126. In the chapter on the assessment of the evidence (see
chapter III ‘Assessment of evidence’, (D) (1) (c) (ii) ‘Expert witnesses’), the Trial Chamber has explained that, in
assessing the evidence of expert witnesses, it considers factors such as the professional competence of each witness
in his or her field of expertise, the material at his or her disposal, the methodologies used, the sources upon which the
expert based his or her opinion and the extent to which the findings were consistent with other evidence in the case.
It has found international criminal case law on the matter persuasive and has followed it. Mladić Trial Judgment, para.
5282; Taylor Trial Judgment, para. 208; Lubanga Trial Judgment, para. 112; Nyiramasuhuko and others Trial
Judgment, para. 196.
1626
Rianne Letschert, T. 8 September 2017, pp 54, 58-64; exhibit 1V42 (Professor Letschert’s report), pp 18-19.
1627
Legal Representatives of Victims final trial brief, para. 134.
1623
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attack. They also illustrate their expectations regarding reparations, and add weight to the evidence
regarding the gravity of the crimes. As none of the documents go to proving the acts and conduct
of the Accused, the Trial Chamber can conclude that facts are proven beyond reasonable doubt
when there is only one reasonable finding to be made. 1628
868.

Many participating victims did not have the financial means to periodically have medical

consultations since the attack and did not ‘keep a record of all their consultations’. As to documents
attesting the harm suffered that are dated years after the attack, the Trial Chamber did not receive
any contradicting documents proving that the harm did not result from the attack. To the contrary,
the documents corroborate the viva voce evidence, witness statements and other documents. The
documents were tendered to reduce the length of the victims’ case considerably and to avoid the
risk of re-traumatising participating victims.1629
869.

In evaluating the harm suffered by the participating victims, ‘including the matter of lack

of financial aid’, the Trial Chamber should also rely on the statements made by those participating
victims—albeit not under oath—who were present in the courtroom as observers during the
victims’ case.1630 The Legal Representatives of Victims submit that those participating victims
responded to several questions posed by the judges on the harm they suffered and the compensation
they received or did not receive in Lebanon. They cite in support of their argument the ICC case
law permitting victims to present views and concerns that do not have the status of evidence.1631
The Legal Representatives of Victims also rely on the ECCC rules1632 and case law, according to
which civil parties only provide unsworn testimonies in court, which can however be relied on by
a trial chamber in its evaluation of the gravity of the crimes and for its findings on the guilt of the
accused.1633

Legal Representatives of Victims final trial brief, para. 131, referring to Katanga Trial Judgment, para. 110; Bemba
Trial Judgment, para. 246.
1629
Legal Representatives of Victims final trial brief, paras 132-133.
1630
Legal Representatives of Victims final trial brief, paras 135, 138.
1631
Legal Representatives of Victims final trial brief, para. 136, referring to Bemba decision on the Legal
Representatives of Victims’ application to present evidence and the views and concerns of victims, para. 19; Lubanga
decision allowing victims to express their views and concerns and to present evidence at trial, annex, para. 25.
1632
ECCC Internal Rules (rev. 9), as revised on 16 January 2015, Rule 23 (4) stating that ‘the Civil Party cannot be
questioned as a simple witness in the same case and, subject to Rule 62 relating to Rogatory Letters, may only be
interviewed under the same conditions as a Charged Person or Accused’.
1633
Legal Representatives of Victims final trial brief, paras 137-138, referring to Nuon Chea and Khieu Samphan
Case 002/01 Appeal Judgment, paras 312-313, 317-320.
1628
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870.

Further, they submitted that the Trial Chamber heard evidence, and should make findings,

on ‘the failures of the relevant Lebanese authorities’ to properly discharge their functions during
the immediate aftermath of the attack and throughout their search for missing persons, including
Mr Abdul Hamid Ghalayini and Mr Zahi Bou Rjeily.1634 This caused additional distress and
suffering to the victims.1635
871.

The Legal Representatives of Victims submit that not every finding in a judgment has to

relate directly to the charges—like background, historical and political findings—and that criminal
courts’ findings on shortcomings in investigations are not only proper but rather common. They
refer to the example of cases of child abuse, in which judges make findings about inadequate social
services or poor police work.1636
872.

Finally, the Trial Chamber cannot ignore the evidence heard on this from Ms Lama

Ghalayini or the evidence about Mr Bou Rjeily’s death, which occurred on 15 February 2005 from
suffocation, after he was buried under rubble for 15 hours.1637 The Legal Representatives of
Victims submit that, had he been discovered on 14 February, he might very well have lived.1638

2.
873.

Prosecution submissions

According to the Prosecution, as the viva voce witnesses testified under oath, the witness

statements and the documents were admitted into evidence under Rules 155, 158 and 154—
respectively—and the Trial Chamber followed its consistent practice on the relevant opinion
evidence, the Trial Chamber should assess the evidence presented by the Legal Representatives of
Victims within the framework of the Statute and the Rules. Therefore, it should assess it in the
same manner as all other admitted evidence. 1639

Legal Representatives of Victims final trial brief, para. 662 (see also paras 660, 668-670, 735).
Legal Representatives of Victims final trial brief, para. 670.
1636
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 85.
1637
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 85, 92.
1638
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 92. See also Legal
Representatives of Victims final trial brief, paras 96, 325-335, referring to the evidence of Mr Nazih Abu Rjeily,
Mr Zahi Bou Rjeily’s brother (Nazih Abu Rjeily, T. 24 January 2014, pp 3-14). The Trial Chamber has found at para.
6285 of chapter XIII ‘Applicable law’, that the failure to recover someone who was buried under rubble alive is an
example of a subsequent cause of a victim’s death that would not preclude the causal link with the Accused’s act under
Article 204 of the Lebanese Criminal Code.
1639
Prosecution final trial brief, para. 48.
1634
1635
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3.
874.

Ayyash Defence submissions

The Ayyash Defence takes no position on the weight to be given to the Legal

Representatives of Victims’ evidence, apart from submitting that the Trial Chamber should give
no weight to Professor Letschert’s viva voce opinion evidence, her report1640 and the slide
presentation that she used in court.1641
875.

Professor Letschert’s evidence falls into two categories, namely, summarising materials

from the victims and a study of the collective harm they suffered.1642 The summary of material
already admitted through the victims provides no added value and no need has been established
for such a summary.1643 The Trial Chamber should instead look to the material admitted through
the victims themselves.1644
876.

Professor Letschert’s ‘study of the collective harms suffered by victims is not relevant to

the mandate of the Chamber at this stage of the trial to assess the guilt or innocence of the
Accused’.1645 Relying on Article 25 (3) of the Statute and Rule 86 (G), the Ayyash Defence submits
that the Trial Chamber has no mandate to address these issues and to make any reparation
orders.1646 Such evidence is more appropriate in the determination of compensation or reparations
before a national court, after the Trial Chamber renders a judgment and only if there are
convictions.1647

4.
877.

Merhi Defence submissions

The Merhi Defence submits that the participating victims have presented no evidence

relating to the Accused’s guilt or innocence. For this reason, their evidence has no impact on
establishing the truth and can therefore only be considered as the expression of their
observations.1648 In support of this argument, the Merhi Defence relies on ICC case law stating

1640

Exhibit 1V42 (Professor Letschert’s report).
Exhibit 1V44 (Professor Letschert’s PowerPoint presentation).
1642
Ayyash Defence closing submissions, T. 17 September 2018, p. 10.
1643
Ayyash Defence final trial brief, para. 44; Ayyash Defence closing submissions, T. 17 September 2018, p. 10.
1644
Ayyash Defence closing submissions, T. 17 September 2018, p. 10.
1645
Ayyash Defence final trial brief, para. 44; Ayyash Defence closing submissions, T. 17 September 2018, p. 10.
1646
Ayyash Defence final trial brief, para. 44, also referring to the Lubanga Appeals Chamber decision on the
principles and procedures to be applied to reparations, para. 65; Ayyash Defence closing submissions,
T. 17 September 2018, p. 10.
1647
Ayyash Defence final trial brief, para. 44; Ayyash Defence closing submissions, T. 17 September 2018, p. 10.
1648
Merhi Defence final trial brief, para. 593.
1641
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that evidence ‘which does not pertain to the guilt or innocence of the accused would most likely
be considered inadmissible and irrelevant’. 1649
878.

Further, contrary to the Legal Representatives of Victims’ submissions, evidence on the

nature and the extent of the harm suffered by the victims and the gravity of the crime should not
be taken into account ‘in a judgment relating to the guilt or innocence of an accused’.1650 In
addition, the Trial Chamber should not try to quantify any possible damage or the victims’ harm.
The appropriate forum to deal with the issue of compensation is a national jurisdiction or any other
competent body, and not the Special Tribunal.1651

5.
879.

Sabra Defence submissions

The Sabra Defence submits that relying on the participating victims’ evidence must be

limited to assessing their individual experiences and the personal harm suffered. It cannot be used
to bolster the Prosecution’s evidence against the Accused.1652
880.

The Legal Representatives of Victims’ submissions on ‘the possibility of identification,

and recommendation of appropriate forms of reparations’ are premature, exceed the scope of
Article 25 and should only be considered upon conviction.1653

6.

Findings
(a)

881.

Scope of the evidence

The testimony and material presented either by or for the participating victims does not

provide direct evidence of the individual criminal responsibility of any Accused.1654 Collectively,
however, it goes to proving the elements of the offences charged to the extent that harm to the

Merhi Defence final trial brief, para. 593, referring to the Lubanga decision on appeals regarding victims’
participation, para. 97. The Merhi Defence also relies on the Katanga and Ngudjolo decision dismissing Mr Katanga’s
appeal regarding the modalities of victim participation at trial, which states, in paras 112-113, that evidence relating
to the role of the accused can be included in the evidence deemed necessary for the determination of the truth and that,
on this basis, victims may be allowed to participate in the proceedings by presenting evidence ‘pertaining to the guilt
or innocence of the accused’.
1650
Merhi Defence final trial brief, para. 594.
1651
Merhi Defence final trial brief, para. 594.
1652
Sabra Defence final trial brief, para. 162, referring to Decision on the Legal Representatives’ application to call
evidence, paras 71-72, and Lubanga decision on appeals regarding victims’ participation, paras 3, 93-95.
1653
Sabra Defence final trial brief, para. 163, referring to Legal Representatives of Victims final trial brief, Chapter 6
‘Expectations expressed and reparations sought by the participating victims’.
1654
Decision on the Legal Representatives’ application to call evidence, para. 97.
1649
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named victims of the attack, or death, is an element of proof in relation to the charges—for
example, intentional homicide with premeditation by using explosive materials.1655 In fact, the
Prosecution itself called some of the participating victims to testify in its case.
882.

The Trial Chamber however was mindful to ensure that the participating victims did not

‘double up’ on the Prosecution evidence or act as a second Prosecutor. In authorising the
presentation of the evidence, the Trial Chamber considered that it concerned mostly
uncontroversial matters, in the sense that the evidence or facts were not contested by the Defence.
883.

The Parties had previously agreed that the explosion killed, in addition to Mr Hariri, the

21 people listed in schedule A to the amended consolidated indictment and injured the 226 listed
in its schedule B.1656 As the participating victims who were injured in the explosion are included
among those in schedule B—except for one, Victim 731657—and the list of deceased in schedule A
includes the relatives of the other participating victims, the deaths or general harm and or injury
the participating victims’ evidence relates to, is uncontested by the Parties. 1658
884.

The Prosecution, as a result of these agreements as to evidence between the Parties,

submitted that certain documents that the Trial Chamber had decided to admit on the Prosecution’s
application were duplicative of what was ‘already deemed to be proven’. Therefore, it did not
produce them for formal admission into evidence.1659 The Trial Chamber later admitted them into
evidence upon the Legal Representatives of Victims’ request.1660 The Trial Chamber has found
under Rule 122—as noted above1661—that the interests of justice required a more complete
presentation of those uncontested facts, in particular in the interests of the victims, to allow a more
comprehensive narrative of the explosion and a more complete picture of the impact of the charged
crimes upon individual victims.1662

See para. 6274.
Second decision on agreed facts (Merhi).
1657
Decision admitting documentary evidence on the Legal Representatives of Victims’ application, para. 66; Decision
admitting into evidence statements of participating victims, para. 17, fn. 24.
1658
One participating victim, Mr Mahmoud Wazzan, is not a relative to the immediate victims of the explosion nor
was he injured in it. Mr Wazzan was the owner of a service company which had to vacate the premises it used due to
the damages caused to it by the explosion. He claims to have suffered material damages. Legal Representatives of
Victims final trial brief, paras 269-270.
1659
Evidentiary matters, T. 26 June 2014, p. 31.
1660
Decision admitting documentary evidence on the Legal Representatives of Victims’ application, paras 42-43.
1661
See para. 834.
1662
Decision on the Legal Representatives’ application to call evidence, paras 78-79.
1655

1656
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885.

The focus of the victims’ case in these proceedings consists in identifying the victims and

having the harm suffered recorded and thus recognised. Regarding the Merhi Defence’s
submission that the participating victims’ evidence is only the expression of their observations and
would be inadmissible or irrelevant according to ICC case law1663—as it does not relate ‘to the
guilt or innocence’ of the Accused—as outlined above,1664 at the ICC the victims’ entitlement to
give or call evidence is neither in the Rome Statute nor the ICC Rules but rather is only recognised
in the case law.1665 Further, the presentation of evidence by the participating victims at the ICC is
conditional upon the victims ‘making a real contribution to the search for the truth’, based on a
provision that is not contained in the Special Tribunal’s Statute or Rules.1666
886.

Besides, the Trial Chamber is only concerned with whether the Accused are guilty beyond

reasonable doubt, under Article 16 (3) (c) of the Statute, and not their innocence. Otherwise this
would reverse the onus, as they are presumed innocent until proven guilty. 1667 In this respect, the
Merhi Defence submission is legally incorrect.
887.

In authorising the victims’ case, the Trial Chamber relied on reading Rule 150 (D) and

Articles 17 and 25 together. Under Rule 150 (D), participating victims may be permitted to give
evidence if ‘the interests of justice so require’. The submission of evidence at trial may be a means
for the participating victims to express their ‘views and concerns’, to which they have a qualified
statutory right, under Article 17 of the Statute. Article 25 explicitly envisages the identification of
victims and the harm they suffered in the judgment. Therefore, recognising and adequately
recording their harm may make victim participation meaningful, and the interests of justice may
therefore permit hearing evidence for this purpose.1668 The Trial Chamber has also decided that
material is admissible not only when relevant to matters that the Trial Chamber has to consider in

Merhi Defence final trial brief, para. 593, referring to the Lubanga decision on appeals regarding victims'
participation, para. 97.
1664
See above, at para. 816.
1665
Decision on the Legal Representatives’ application to call evidence, para. 12, referring to Lubanga decision on
appeals regarding victims’ participation, paras 97-99.
1666
Article 69 (3) of the Rome Statute.
1667
Under Article 16 (3) (b) of the Statute, the onus is on the Prosecutor to prove the guilt of the Accused. An Accused
is presumed innocent until a trial chamber finds that their guilt has been established beyond reasonable doubt.
1668
Decision on the Legal Representatives’ application to call evidence, paras 14-15, 24.
1663
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determining the charges against the Accused, but also in evaluating the participating victims’
views and concerns.1669
888.

Additionally, the Merhi Defence never objected to the Trial Chamber receiving the viva

voce evidence presented by the Legal Representatives of Victims. The Merhi Defence did not
object either to the Legal Representatives of Victims’ application for admission into evidence of
24 witness statements under Rules 155 and 158. It opposed only the admission into evidence of 13
out of the 181 documents which the Legal Representatives of Victims tendered in a single
exhibit.1670
(b)
889.

Identifying the victims and recording their harm

The Trial Chamber, as the Merhi Defence correctly submits, has no role in quantifying the

harm suffered by any victim—it has several times noted that the Special Tribunal cannot grant
reparations1671—but this is not what the Legal Representatives of Victims ask from the Trial
Chamber. The Trial Chamber understands that the Legal Representatives of Victims, when seeking
that the Trial Chamber record the extent of the victims’ suffering, refer to the scope, breadth or
gravity of this harm, rather than to any estimate or pecuniary measure. That would of course form
the basis of an assessment of compensation or reparations in a national system. But this is not the
Trial Chamber’s role.
890.

Under Rule 86 (G):
any person identified in a final judgement as a victim, or otherwise considering himself or
herself victim, who has suffered harm as a result of the commission of crimes by an accused
convicted by the Tribunal may request from the Registrar a certified copy of the judgement
for the purpose of exercising his or her rights under national or other relevant law, as
provided by Article 25 of the Statute.

1669

Decision admitting into evidence statements of participating victims, para. 16.
The Merhi Defence submitted that the 13 documents were not relevant and or probative and therefore did not meet
the requirements set out in Rule 149 (C). Under Rule 149 (C), a ‘Chamber may admit any relevant evidence which it
deems to have probative value’. Further, while the Merhi Defence did not formally object to the admission of invoices,
it submitted that this did not amount to agreeing with possible claims for financial compensation for damages or the
amounts paid by certain victims. Decision admitting documentary evidence on the Legal Representatives of Victims’
application, para. 5.
1671
Decision on the Legal Representatives’ application to call evidence, para. 6; Decision admitting into evidence
statements of participating victims, para. 19.
1670
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891.

Article 25 explicitly envisages the identification, by the Special Tribunal, of the victims

who have suffered harm—from which they may later bring an action for compensation before a
national court or other competent body.
892.

The Trial Chamber’s role, therefore, includes identifying the victims and considering any

harm suffered. In granting the ‘participating victim’ status, the Pre-Trial Judge applied a prima
facie1672 standard of proof. He assessed whether there were sufficient prima facie credible grounds
that the applicants suffered harm and whether the particular circumstances of the harm suffered
corresponded prima facie to those of the attack on 14 February 2005.1673
893.

Under Article 25, the Trial Chamber may now identify, based on the evidence it heard or

received, the ‘victims’ who have suffered harm as a result of the attack and within this can
determine whether the individuals who were granted participating victim status are victims of the
attack.
894.

The Trial Chamber will also, where appropriate, make findings about harm caused to

Prosecution witnesses who are not participating victims. Article 25 of the Statute allows the Trial
Chamber—for the purpose of facilitating any future claim for compensation before any competent
authority in Lebanon—to ‘identify victims who have suffered harm’ as a result of the explosion of
14 February 2005. There is nothing in this provision or elsewhere in the Special Tribunal’s legal
framework that limits this identification to victims formally admitted as participating in the
proceedings.
895.

With regard to the applicable standard of proof, the Special Tribunal’s Statute and Rules

do not contain any explicit provision or guidance. Under international criminal case law, ICC trial
chambers apply a prima facie standard for victims’ participation at trial,1674 and do not further
consider, in their judgments, the victims’ status or identification unless a chamber ‘concludes that
its original prima facie evaluation was incorrect’ and amends their previous orders by withdrawing

An ICTY judge, Judge Sidhwa, applying the ‘prima facie case test’ in confirming an indictment, commented that
‘in Latin the expression “prima facie” means at first sight, or on the face of it, or on first impression’, Rajić
Confirmation of the Indictment, p. 2. Under Rule 86 (B), governing the granting of victim participation status to
applicant victims by the Pre-Trial Judge, ‘an applicant must provide prima facie evidence that he is a victim as defined
in Rule 2’.
1673
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 1-2, 51, 61-62.
1674
Al Mahdi reparations order, para. 39; Al Mahdi decision on victim participation, paras 17-22.
1672
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the right of any victim to participate in the proceedings.1675 After a judgment of conviction, a
specific phase may be devoted, at the ICC, to identifying victims for the purposes of reparations.
While the Prosecution must establish the material facts ‘beyond reasonable doubt’ during the trial,
the standard of proof applicable to reparation proceedings—also in light of the difficulties victims
may face in obtaining evidence in support of their claim—is on a ‘balance of probabilities’. 1676
896.

The Trial Chamber cannot order reparations but may identify victims, which may assist

them in claiming compensation before a national court or another competent body. It could be
reasoned that the Trial Chamber, while applying the standard of proof beyond reasonable doubt to
establish the facts forming the elements of the crimes—including the death of the direct victims
of the crimes of intentional homicide—could apply the preponderance of evidence or balance of
probabilities standard to its findings on the harm suffered by victims in instances when it relates
to facts which are not material to the elements of the pleaded crimes. 1677
897.

The Trial Chamber however—as explained below at paragraphs 1455 and 1495—is

satisfied beyond reasonable doubt that direct and indirect victims suffered harm. Further,
consistent with the Pre-Trial Judge’s decisions and the case law of other international criminal

On this basis, in the Lubanga Trial Judgment, the Trial Chamber by majority withdrew the right to participate in
the proceedings of certain victims who had testified as Prosecution witnesses. Judge Odio Benito interestingly
commented that ‘it is unfair and discriminatory to impose upon individuals with dual status a higher evidentiary
threshold (beyond reasonable doubt) as regards their victim status, while all other victims participating in the
proceedings have not been subject to thorough examination by the parties and the Chamber, as these young persons
have been. When reparations are evaluated, it will be up to the Trial Chamber to determine the criteria utilised in
determining their final status. Consequently, I consider they should maintain their status as victims for the remaining
proceedings in this trial.’ Lubanga Trial Judgment, paras 484, 502, 1362-1363; Lubanga Trial Judgment, Separate and
dissenting opinion of Judge Odio Benito, para. 35.
1676
Katanga order for reparations, paras 45-51; Lubanga Appeals Chamber decision on the principles and procedures
to be applied to reparations, paras 82-84; Lubanga decision on the principles and procedures to be applied to
reparations, paras 251-254; Al Mahdi reparations order, paras 42-44.
1677
According to international criminal case law, the preponderance of evidence standard—also known as the balance
of probabilities—requires that a court is satisfied that what is asserted is, more probably than not, true. While it does
not require the same degree of conviction as the beyond reasonable doubt standard applicable to the facts on which a
finding of guilt is based, it nonetheless still requires sufficiently convincing evidence to satisfy a court that the matter
is proven. This standard allows judges to take into account the nature of the matter to be proven and the consequences
flowing from the particular finding of fact, when deciding whether or not they are sufficiently convinced as to the
existence of the fact at issue. It has been applied in assessing whether an accused is fit to stand trial or whether
mitigating factors have been established for sentencing. Kajelijeli Appeal Judgment, para. 294; Muhimana Appeal
Judgment, para. 231; Strugar Appeal Judgment, para. 56; Popović and others Appeal decision denying request to
terminate appellate proceedings, para. 21; Kvočka and others decision on review of Registrar’s withdrawal of legal
aid, para. 12; Strugar decision dismissing Defence motion to terminate proceedings, para. 38.
1675
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courts and Lebanese courts, the psychological/mental harm suffered by (close) family members
can be presumed in the case of the death of the direct victims.1678
898.

As to the Legal Representatives of Victims’ request that the judgment record that

participating victims are victims of the explosion on 14 February 2005, including their suffering,
‘irrespective of findings in relation to the individual Accused’,1679 the Trial Chamber notes that
the victims’ personal interest in compensation, according to the Statute—as at the ICC and at the
Kosovo Specialist Chambers—is conviction-based. Article 25 envisages the identification of the
victims by a judgment finding an Accused guilty of the crimes that have caused them harm. 1680
899.

Article 25, however, is relevant to define the compensation regime for the victims and does

not limit, of itself, the scope of the Trial Chamber’s findings, based on the evidence it heard and
received. Even in the absence of a conviction, the Trial Chamber may identify the people who
were victims of the attack on 14 February 2005. It must do this for the direct victims where their
death or injury must be proved beyond reasonable doubt. In this case, the Trial Chamber has found
the deaths and injuries proven after the Parties agreed to the names of those deceased or injured in
the explosion, as listed in the schedules to the amended consolidated indictment.
900.

The participating victims who observed the proceedings in the courtroom during the

victims’ case provided additional information when answering questions posed by the Trial
Chamber Judges. The Trial Chamber does not find convincing the Legal Representatives of
Victims’ reliance on the ECCC’s rules and case law to submit that the Trial Chamber should also
rely on theses ‘unsworn statements’ to assess the harm suffered by the victims. The ECCC has a
different legal framework, where victims are civil parties to the proceedings.
901.

The Legal Representatives of Victims’ reliance on ICC case law—to submit that those

‘unsworn statements’ represent views and concerns that do not have the status of evidence—is
more persuasive. The ICC case law distinguishes between the presentation of evidence by victims
and the expression of their ‘views and concerns in person’, which are governed by different

Pre-Trial Judge decision on victims’ participation in the proceedings, para. 84, referring to Duch Appeal Judgment,
para. 562 and Kony and others Appeals Chamber decision on victims’ participation, para. 36. See also, Katanga order
for reparations, paras 57, 61-62, 121-122; Murr Judgment, p. 60 (with regard to moral damages awarded due to the
pain suffered by close relatives of persons killed in the attack).
1679
Legal Representatives of Victims final trial brief, para. 748.
1680
Statute, Art. 25 (1).
1678
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requirements. Expressing views and concerns in person is equivalent to presenting submissions
and does not form part of the trial evidence. 1681 The Trial Chamber, in authorising the presentation
of the victims’ case, has not followed the ICC case law in distinguishing between these two forms
of participation. It has already outlined the differences from the ICC statutory framework and has
allowed the participating victims to present evidence when the interests of justice so required—
reading this principle jointly with Articles 17 and 25.
902.

However, in the specific circumstances—as the participating victims who provided

additional information in court were not previously authorised to provide evidence nor took any
oath—the Trial Chamber will consider their statements in reply to its questions as views and
concerns given in person. While not evidence, the Trial Chamber nonetheless will consider them
in its overall assessment of the harm suffered by the victims. Further, there was no objection to
this course, it will cause no prejudice to the Accused and no counsel of an Accused cross-examined
any participating victim.
(c)
903.

Gravity of the crimes

The Legal Representatives of Victims submit that the participating victims’ evidence can

assist the Trial Chamber in assessing the gravity of the crimes, that the harm suffered by the victims
is a component of the gravity of an offence and that, due to the Statute’s reparation regime, findings
on this gravity—including as resulting from the nature and modalities of the act of terrorism—
should be a part of the judgment on conviction. 1682 The Merhi Defence responds that evidence on
the nature and the extent of the harms suffered by the victims and the gravity of the crime should
not be taken into account in a judgment relating to the guilt of an accused. 1683

1681

ICC Trial Chambers authorise this form of participation in the alternative to the presentation of evidence, when
victims fail to reach the higher threshold to testify, requiring them to ‘make a genuine contribution to the truth’.
Ntaganda decision on the presentation of victims’ evidence, views and concerns, paras 10, 22, 25, 28, 31, 49; Bemba
decision on the Legal Representatives of Victims’ application to present evidence and the views and concerns of
victims, paras 19-20, 23 (ii), 33.
1682
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 83-84; Legal Representatives of
Victims final trial brief, para. 117.
1683
Merhi Defence final trial brief, para. 594.
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904.

The Trial Chamber considers that the gravity of the offence is one of the factors that a trial

chamber must take into account in sentencing. 1684 Under Article 24 (2) of the Statute, ‘in imposing
sentence, the Trial Chamber should take into account such factors as the gravity of the offence and
the individual circumstances of the convicted person’. A similar provision was in the ICTR and
ICTY Statutes and appears in the IRMCT and Rome Statutes. 1685
905.

The gravity of the offence includes the inherent gravity of the crime and the Accused’s

criminal conduct—their form and degree of participation—and also encompasses the impact of
the crimes on the victims.1686 In particular, in assessing the gravity of the crimes, ICTY trial
chambers have taken into account the number of victims, the effect of the crimes on broader
targeted groups and the suffering inflicted on the victims.1687 According to the ICTY Appeals
Chamber, factors relevant to sentencing include both the consequences of the crimes for the
victims who were directly injured and the effects on the immediate victims’ relatives. 1688 ICC Trial
Chambers too have considered, in sentencing, the gravity of the crimes with regard to the extent
of the damage caused and in particular ‘the harm caused to the victims and their families’. 1689 The
actual infliction of terror on the civilian population has also been taken into account in assessing
the gravity of a crime. 1690

1684

According to ICTY case law, gravity is the primary factor or ‘litmus test’ in determining the appropriate sentence.
Appeal Judgment, para. 392; Delalić and others (Čelebići) Appeal Judgment, para. 731; Aleksovski Appeal
Judgment, para. 182; Blaškić Appeal Judgment, para. 683.
1685
These are, respectively, Article 23 (2), Article 24 (2), Article 22 (3) and Article 78(1) in the ICTR, ICTY, IRMCT
and Rome Statutes.
1686
Blaškić Appeal Judgment, para. 683; Vasiljević Appeal Judgment, para. 182; Furundžija Appeal Judgment, para.
249; Galić Appeal Judgment, para. 410; Galić Trial Judgment, para. 758.
1687
Galić Appeal Judgment, paras 410, 446, 454; Galić Trial Judgment, paras 758, 764.
1688
Blaškić Appeal Judgment, para. 683 (‘the effects of the crime on relatives of the immediate victims may be
considered as relevant to the culpability of the offender and in determining a sentence’); Krnojelac Appeal Judgment,
para. 260 (‘the Appeals Chamber considers that, even where no blood relationships have been established, a trier of
fact would be right to presume that the accused knew that his victim did not live cut off from the world but had
established bonds with others’).
1689
This factor is explicitly envisaged in Rule 145 of the ICC Rules of Procedure and Evidence, ‘Determination of
sentence’, among those to be given consideration in determining the sentence. Lubanga decision on sentence, para. 44.
1690
Galić Trial Judgment, para. 764; Galić Appeal Judgment, para. 449.

Galić
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906.

The Special Tribunal’s Rules provide for bifurcated trial proceedings, 1691 as at the ICC.

One is designed to find whether the guilt of the Accused is established beyond reasonable doubt,
and the other is for sentencing, if the Accused’s guilt has been established. 1692
907.

Under Rule 87 (C), a victim participating in the proceedings may be heard by the Trial

Chamber on the personal impact of the crimes or file written submissions on the matter at the
sentencing stage, upon the Trial Chamber’s authorisation. The Trial Chamber, in authorising the
presentation of evidence by the Legal Representatives of Victims, considered that the victims’
evidence during sentencing proceedings goes to the Trial Chamber’s consideration of their
suffering for determining the gravity of the crime, or as an aggravating circumstance on sentence.
The Trial Chamber also considered that this did not preclude it from allowing the victims to be
heard, in relation to the harm they suffered, at an earlier stage of the proceedings, while ensuring
that the issues and facts are not unnecessarily repeated. 1693
908.

As argued by the Legal Representatives of Victims,1694 although they do not rely on any

authority, the participating victims’ evidence may assist the Trial Chamber in assessing the gravity
of the crimes—and their harm is a relevant factor to this determination. The Trial Chamber finds
the relevant international criminal case law reviewed above persuasive. The question here,
however, is whether the Trial Chamber may make findings on the gravity of the offences in this
judgment, given the Rules provide for a distinct sentencing phase for this purpose, subsequent to
a conviction.
909.

In support of their request that the Trial Chamber make findings on the gravity of the crime

in the judgment, the Legal Representatives of Victims submit that this is important to the victims
as they are entitled to receive a signed copy of the judgment and take it to a competent authority
for claiming ‘reparations’.1695 The Legal Representatives of Victims do not articulate or explain in

1691

Rule 171, ‘Sentencing Procedure’. Its paragraph A provides that, if the Trial Chamber finds the accused guilty of
a crime, the Prosecutor and the Defence may submit any relevant information that may assist the Trial Chamber in
determining an appropriate sentence’. See also Rome Statute, Art. 76 (1).
1692
Rules of Procedure and Evidence —Tribunal’s President’s Explanatory Memorandum (as of 12 April 2012), paras
45-46. In the original ICTY and ICTR frameworks, sentencing was a distinct phase, but later the two sets of
proceedings were merged.
1693
Decision on the Legal Representatives’ application to call evidence, para. 27, referring to Lubanga decision
allowing victims to express their views and concerns and to present evidence at trial, para. 26.
1694
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 83-84.
1695
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 84.
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more detail why findings on the gravity of the crime would be important in this context and do not
point to any relevant provision when describing the Lebanese law applicable in a civil action for
damages suffered as a result of a crime. They submit that, according to Article 134 of the Lebanese
Code of Obligations and Contracts—to which reparations are subject—reparations due to the
victim of an offence should correspond to the totality of the harm they have suffered. 1696 Maybe,
although it is not expressly stated, they assume that the graver the crime, the greater the possible
compensation.
910.

According to the ICC case law on the principles and procedures to be applied to

reparations,1697 the scope of a convicted person’s liability for reparations must be proportionate to
the harm caused and, among other things, their participation in the commission of the crime.
Moreover, ICC reparation orders refer to the relevant Trial Chamber’s decisions on sentence and
their findings on the gravity of the crimes.1698 Further, the UN ‘Basic principles and guidelines on
the right to a remedy and reparation for victims of gross violations of international human rights
law and serious violations of international humanitarian law’ provide that reparation must be
proportional to the gravity ofthe violation and the harm suffered.1699
911.

The Trial Chamber will assess the evidence presented by and for the participating victims

and make the relevant findings on this and, consequently, on the impact of the crimes on them.1700
However, making findings on the gravity of the crimes at this stage would require consideration
of other factors—on which the Parties may wish to present relevant submissions or evidence—and
this assessment belongs, according to the Statute, to a different phase of the trial proceedings.
Further, there is no gravity requirement in respect of the elements of any offence charged or of any
offence within the jurisdiction of the Special Tribunal.
912.

Nevertheless, there is no doubt that terrorism is one of the most serious and heinous crimes

and that the attack on 14 February 2005 was very grave. As the Appeals Chamber noted in its first
interlocutory decision on the applicable law, the UN Security Council has defined terrorism as

1696

Legal Representatives of Victims final trial brief, paras 679-690.
As noted above, the ICC can itself grant reparations to victims.
1698
Lubanga Appeals Chamber decision on the principles and procedures to be applied to reparations, para. 118;
Katanga order for reparations, paras 252, 259-260, 264.
1699
UN Doc. A/RES/60/147/Annex, principle IX, para. 15.
1700
As noted above at para. 907, with regard to Rule 87 (C), the Trial Chamber will ensure that the related issues and
facts are not repeated at the sentencing stage.
1697
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‘one of the most serious threats to peace and security’ and has considered the ‘terrorist attacks’
under the Tribunal’s jurisdiction as ‘particularly grave acts of terrorism’. 1701 The Trial Chamber
has found, in chapter XIV ‘Legal findings on elements of the crimes and Individual criminal
responsibility’, (A) (1) (a) ‘The crime’, that the explosion that targeted Mr Hariri, a leading
political figure, was a terrorist act. It also found that it used 2,500 to 3,000 kilograms of TNT
equivalent explosive,1702 which was detonated in a busy public street, in the middle of the day and
caused an indiscriminate loss of life, destruction and was designed to and in fact inflicted terror.
913.

As to the Legal Representatives of Victims’ submission that the Trial Chamber should not

engage in double counting because findings such as those on the impact of the crimes on the
victims can also be aggravating factors,1703 the Trial Chamber agrees with international criminal
case law that factors that a Trial Chamber takes into account for the gravity of the crime cannot
additionally be taken into account as separate aggravating circumstances.1704 However, these
submissions are relevant to calculating a sentence, which is not what the Trial Chamber will do in
this judgment under Rule 168.
914.

In assessing the impact of the crimes on the victims, the Trial Chamber has also considered

Professor Letschert’s evidence. Contrary to the Ayyash Defence’s submission, her evidence—
summarising views and concerns from the participating victims—adds to the participating victims’
evidence. Whereas only a limited number of participating victims provided evidence, the Trial
Chamber is satisfied that Professor Letschert’s evidence, based on her interviews, reflects the
views and concerns of most of them. Moreover, counsel for Mr Ayyash chose not to cross-examine
her and did not challenge her evidence on this point.
915.

The Ayyash Defence’s submission that Professor Letschert’s evidence on the victims’

‘collective harm’ is only relevant to determining compensation is also unconvincing. The 1985 UN
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power defines victims
as ‘persons who individually or collectively have suffered harm’1705—a definition that Professor

1701

First interlocutory decision on applicable law, paras 104, 110 (referring to UN Doc. S/RES/1566 (2004)), 124.
See para. 1250.
1703
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 84.
1704
See for example, Deronjić Judgment on sentencing appeal, para. 106; Dragomir Milošević Appeal Judgment,
para. 306.
1705
UN Doc. A/RES/40/34/Annex (1985), para. 1 (emphasis added).
1702
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Letschert refers to in her evidence. The ICC Appeals Chamber has noted that harm can ‘be both
personal and collective in nature’. 1706 The Trial Chamber agrees: harm can be both personal to an
individual victim and collective, as it was suffered across a multitude of people or a community.
The specific nature of the crime is relevant to this result. An act of terrorism is intended to cause
a state of terror and can therefore affect a large number of people. 1707 By its definition, that is its
objective.
916.

While Professor Letschert does not use the expression ‘collective harm’, she explains that

acts of terrorism spread outwards affecting primary, secondary and tertiary victims, in other words
the society at large.1708 She pointed to the views of certain participating victims that the attack
affected the entire country and that losing Mr Hariri—a ‘prime minister that could have guaranteed
a stable Lebanon’—amounted to losing ‘a dream’ relating to the country. 1709 The attack affected a
cross-section of the population.1710 The Legal Representatives of Victims point to the feeling of
insecurity and fear shared by participating victims and submit that the participating victims’ viva
voce evidence too characterises the impact of the bombing upon themselves, the other participating
victims and the ‘wider societal, cultural and economic impact of the events upon the Lebanese
people’.1711 Professor Letschert also explains—as described in more detail below1712—common or
similar psychological consequences to those who survived the bombing, including having a lasting
fear of further terrorist attacks.1713
917.

To the extent that the Ayyash Defence, with ‘collective harm’, means to refer to Professor

Letschert’s evidence either on the harm to ‘tertiary victims’, as society at large, or on the harm that
several victims collectively suffered,1714 the Trial Chamber finds that this evidence is relevant to
the assessment of the impact of the crimes on victims and, later, on their gravity. As noted above,
according to international criminal case law, the number of victims, the effects of the crimes on

Lubanga decision on appeals regarding victims’ participation, para. 35.
See chapter XIII ‘Applicable law’, (C) (1) ‘Terrorist act’; exhibit 1V42 (Professor Letschert’s report), pp 7-8.
1708
See para. 800.
1709
Exhibit 1V42 (Professor Letschert’s report), pp 9-10.
1710
Exhibit 1V42 (Professor Letschert’s report), p. 21.
1711
Legal Representatives of Victims final trial brief, paras 100, 107.
1712
See chapter VI ‘Explosion on 14 February 2005’, (G) ‘Victim harm’.
1713
Exhibit 1V42 (Professor Letschert’s report), pp 8-9, 14-15, 21-23.
1714
This evidence will be illustrated, in more detail, in chapter VI ‘Explosion on 14 February 2005’, (G) ‘Victim
harm’.
1706

1707
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broader targeted groups and the actual infliction of terror on the civilian population are factors that
a trial chamber can take into account in assessing the gravity of a crime. 1715
918.

The Defence may have confused the issue of ‘collective harm’ with that of the ‘collective

measures’ that the Legal Representatives of Victims ask the Trial Chamber to recommend as
appropriate forms of reparation.1716 Reparations can either be individual or collective and,
according to ICC case law, ‘collective reparations’ to a community may be appropriate to repair
harm caused to a community. 1717 Despite the intertwining between the two issues—collective harm
and collective reparations—any evidence that victims suffered harm collectively or that harm was
done to a collective/community, will be considered by the Trial Chamber in assessing the impact
of crimes on victims and later, if need be, the gravity of the crimes. The distinct request that the
Trial Chamber issue recommendations on reparations is considered in more detail below. 1718
(d)
919.

Broadening the narrative—the scope of the Trial Chamber’s findings

As submitted by the Legal Representatives of Victims, the victims’ case broadened the

Prosecution’s narrative. In particular, on the explosion and its aftermath, the Trial Chamber heard
the accounts of people, victims, who were not in the convoy but in the proximity of the explosion,
like Ms Khallouf and Victim 16. The Trial Chamber also heard evidence on the search for missing
persons and rescue efforts after the attack. Certain evidence also goes—according to the Legal
Representatives of Victims—to ‘how the victims were treated’ or ‘perceived’ in Lebanon. Based
on the victims’ concerns, Professor Letschert invited the Trial Chamber to raise awareness of the
consequences that negative media reporting may have on victims of crimes, and media’s
responsibilities by adding ‘a statement within the judgement that would say that victims have
expressed concern relating to negative media reporting and what that does with them’.1719
920.

‘The scope of a trial is fixed by the indictment’,1720 and by the statutory provisions on the

Tribunal’s jurisdiction. According to international criminal case law, in conformity with human

1715

At para. 905.
Legal Representatives of Victims final trial brief, paras 701-702, 753; Ayyash Defence final trial brief, para. 44;
Ayyash Defence closing submissions, T. 17 September 2018, p. 10. See also Merhi Defence final trial brief, para. 595.
1717
Al Mahdi reparations order, paras 45, 49, 53-54, 59.
1718
See below, sub-section (H) ‘Repairing the harm—sought recommendations for appropriate forms of reparations.
1719
Legal Representatives of Victims final trial brief, paras 695-697, 729-730.
1720
Separate opinion of Judge Shahabuddeen in Gacumbitsi Appeal Judgment, para. 63.
1716
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rights law,1721 a Trial Chamber is required to provide clear, reasoned findings of those facts which
are essential to its determinations either to convict or acquit an individual, on the basis of the
pleaded charges.1722
921.

By virtue of the victims’ participation at the Special Tribunal, however—which some other

international criminal tribunals did not allow—and the relevant statutory provisions, the scope of
the findings that a Trial Chamber may, or should, enter is broader. As noted above, the Trial
Chamber, under Article 25, will also make findings relevant to the identification of the victims of
the crimes who have suffered harm.
922.

Accordingly, to the extent that any evidence relates to, or demonstrates, any harm suffered

by the victims—or shows any fact that may have contributed to exacerbate such harm—the Trial
Chamber will consider it and make any relevant findings.
923.

The Legal Representatives of Victims made no specific reference in their submissions on

the propriety and frequency of criminal courts making findings on the shortcomings of
investigations. However, precedent exists for this in international criminal case law, as
international trial chambers have been critical of the manner in which investigations or parts of
them were conducted. The Trial Chamber considers therefore that making such a finding in the
circumstances is appropriate.
924.

In the ICC’s Katanga trial judgment, for example, the Trial Chamber noted the absence of

Prosecution forensic investigation missions close to the date of the events and that ‘before the
opening of the trial, it would have been desirable for the Prosecution to visit the places where the
Accused persons lived and where preparations for the attack on Bogoro were allegedly made’,
including to allow situating and determining the locations of certain key places. The ICC Trial
Chamber also noted that proper knowledge of the topography of the region would have been

1721

As noted by the ICTY Appeals Chamber, the case law that has developed under the European Convention on
Human Rights establishes that a reasoned opinion is a component of the fair hearing requirement, but that ‘the extent
to which this duty … applies may vary according to the nature of the decision’ and ‘can only be determined in the
light of the circumstances of the case’. The European Court of Human Rights has held that a ‘tribunal is not obliged
to give a detailed answer to every argument’. Furundžija Appeal Judgment, para. 69, citing Ruiz Torija Judgment,
para. 29; Van De Hurk Judgment, para. 61.
1722
Article 23 of the Statute provides that the Trial Chamber’s judgment ‘shall be accompanied by a reasoned opinion
in writing’. Hadžihasanović and Kubura Appeal Judgment, para. 13; Kvočka and others Appeal Judgment, para. 23;
Renzaho Appeal Judgment, para. 320.
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helpful in eliciting useful clarification from several witnesses. It found that it would have been
desirable for the Prosecution to have called certain military leaders and taken a statement from
Mr Katanga at the investigating stage. This would have allowed the Trial Chamber to compare his
testimony at the end of trial, after he had heard all the witnesses, with any previous statement. The
Trial Chamber also noted that the Prosecution should have thoroughly reviewed the civil status
and educational background of its witnesses and pursued certain specific issues in its
investigation.1723

G.

Participating Victims’ expectations—establishing the truth
1.

925.

Legal Representatives of Victims’ submissions

The Legal Representatives of Victims submit that victims expect and are entitled to the

most detailed examination of the chain of responsibility possible and request the Trial Chamber to
identify all persons and or organisations responsible for the attack. 1724 This right is not inconsistent
with the Accused’s right to a reasoned opinion and can be derived from the right to compensation
consistent with Article 25.1725 The Prosecution is focused on proving the guilt of the Accused, but
the victims’ interest goes beyond that.1726
926.

They submit that, in addition to the four Accused and Mr Badreddine, ‘a larger scale of

network and organisation’ was responsible for the attack on 14 February 2005. It was not the work
of a simple criminal gang but of a political organisation which killed for its political belief.1727
According to the Legal Representatives of Victims, the political organisation is Hezbollah, very
probably acting as the agent of the Syrian regime. 1728
927.

The reason behind the Special Tribunal’s creation was that ‘all those responsible for the

terrorist bombing that killed former Lebanese Prime Minister Rafiq Hariri and others be identified
and brought to justice’. 1729 Only to determine the issues necessary to find the case proved against
the four named Accused would be ‘unforgivable’, especially to the victims. They want to know

1723
1724
1725
1726
1727
1728
1729

Katanga Trial Judgment, paras 59-67.
Legal Representatives of Victims final trial brief, para. 661.
Legal Representatives of Victims final trial brief, para. 661.
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 99.
Legal Representatives of Victims final trial brief, paras 89-90.
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 81-82, 88-89, 106.
Legal Representatives of Victims final trial brief, para. 658 (emphasis omitted).
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why they were injured or their loved ones were killed.1730 The judgment must be comprehensive,
say the whole truth and embrace the circumstances, ‘the whys and the wherefores’. 1731 Lebanese
people wait to hear this judgment to break the vicious circle of silence and indifference.1732
Regardless of whether some findings are necessary for the conviction of the Accused, specific
factual and contextual findings are necessary and intrinsic to justice and to the truth.1733 The
judgment cannot and should not take into account the political effect that it might or might not
have.1734
928.

The more detailed Legal Representatives of Victims’ arguments, which rely on Prosecution

evidence concerning the political context or other Prosecution evidence, including the alleged role
of Hezbollah in the attack, are dealt with in chapter IV ‘Historical and political background to the
attack’.

2.
929.

Findings

In UN Security Council Resolution 1664—cited by the Legal Representatives of Victims—

the Security Council requested the UN Secretary-General ‘to negotiate an agreement with the
Government of Lebanon aimed at establishing a tribunal of an international character based on the
highest international standards of criminal justice’. In the preamble, the Security Council stated
that it was ‘mindful of the demand of the Lebanese people that all those responsible for the terrorist
bombing that killed former Lebanese Prime Minister Rafiq Hariri and others be identified and
brought to justice’.
930.

This same clause is contained in UN Security Council Resolution 1757, in which the

Security Council established the Special Tribunal by deciding, acting under Chapter VII of the
Charter of the UN, that the provisions of the Agreement on the establishment of the Special
Tribunal for Lebanon, including its attachment, the Statute, entered into force.

1730

Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 80, 95, 99.
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 89, see also p. 95; Legal
Representatives of Victims of Victims final trial brief, para. 747.
1732
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 98.
1733
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 99, 101-102.
1734
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 100.
1731

Case No. STL-11-01/T/TC

290 of 2642

18 August 2020

R332276

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

931.

On 10 June 2011, the Prosecutor submitted an indictment against Mr Ayyash, Mr Oneissi,

Mr Sabra and Mr Badreddine to the Pre-Trial Judge, who confirmed it on 28 June 2011. This
indictment was later amended due to a number of developments, including the joinder with Mr
Merhi’s case1735 and the termination of the proceedings against Mr Badreddine. The scope of the
trial is defined by the amended consolidated indictment and the Special Tribunal’s statutory
provisions.
932.

According to Rule 55 (C), in performing his functions, ‘the Prosecutor shall assist the

Tribunal in establishing the truth’.1736 Further, the Trial Chamber may exercise control over the
mode and order of questioning witnesses and presenting evidence so that the questioning and
presentation of evidence is effective for the ‘ascertainment of the truth’.1737
933.

The ‘truth’ that a trial chamber, within the scope of a trial, can and must establish—and to

which the Rules refer—is any that a court can establish from the evidence before it. When
Professor Letschert stated that a court has a role in explaining to the victims its mandate’s
limitations and that ‘to establish [the] truth according to legal principles is different and difficult’,
the Presiding Judge underlined that ‘a court can only deal with the evidence which is before the
court’.1738
934.

Within this context, a tribunal can exercise a judicial ‘truth-finding function’—as an ICTY

trial chamber has described one of that tribunal’s objectives.1739
935.

However, Professor Letschert herself—while praising the system of victims’ participation

at the Special Tribunal, its giving ‘genuine attention to the voice of the victims in this case’ and
setting an example for future tribunals1740—stated that one of the few recommendations for

1735

Case no. STL-13-04.
Emphasis added.
1737
Rule 150 (G) (emphasis added). The relevant part of this provision reads ‘upon an objection raised by a Party, the
Chamber may exercise control over the mode and order of questioning witnesses and presenting evidence so as to: (i)
make the questioning and presentation effective for the ascertainment of the truth’.
1738
Rianne Letschert, T. 8 September 2017, p. 107.
1739
Sikirica and others Sentencing Judgment, para. 149, referring to the Todorović Sentencing Judgment, para. 81 (‘a
guilty plea is always important for the purpose of establishing the truth in relation to a crime’).
1740
Rianne Letschert, T. 8 September 2017, pp 106-107.
1736
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improvement consisted in informing the victims about the limitations of the Special Tribunal’s
mandate.1741
936.

She testified that several participating victims want to know the ‘whole truth’—beyond

‘sentencing’ the Accused1742—namely know who or what organisation or State actually gave the
order for the assassination.1743 In her view, explaining how a legal system works would help in
tempering their expectations at the start of the process. In her opinion, that a court cannot solve
everything that victims might require, is an important message of itself. 1744
937.

The Trial Chamber is confident that the Legal Representatives of Victims have explained

to the participating victims how a criminal trial works, as they have an important role and
responsibility in this regard. The Trial Chamber reiterates that the scope of the trial is defined by
the amended consolidated indictment, the statutory provisions and the evidence heard. Within
these boundaries, the Trial Chamber has made the findings necessary or appropriate to understand
the events alleged in the amended consolidated indictment, as comprehensively as possible, and
determine whether the Accused’s guilt has been established beyond reasonable doubt. In
consideration of the victims’ participation—as noted above—the scope of the Trial Chamber’s
findings also include identifying the victims of the crimes and recording their harm.
938.

The Trial Chamber is not a truth and reconciliation commission or a commission of inquiry.

It applies rules of evidence—as expressly provided in the Rules of Procedure and Evidence—to
admit evidence, and also to exclude it when required for a fair trial.1745 These Rules reflect the
highest standard of international criminal procedure and must be interpreted in a manner consonant

1741

Exhibit 1V42 (Professor Letschert’s report), pp 37-38; Rianne Letschert, T. 8 September 2017, p. 107.
Professor Letschert testified that by no means she ‘meant to make any link between the views and concerns of the
victims participating in the case to the accused’ (Rianne Letschert, T. 8 September 2017, pp 11-12). Therefore, the
witness may have rather meant to state that the participating victims’ expectations go further than ‘having the criminal
responsibility of the Accused ascertained’. The victims’ case, however, appears to favour the establishment of the
Accused’s criminal responsibility as the Legal Representatives of Victims submitted that ‘in addition to the four
Accused and Mr Badreddine …a larger scale of network and organisation was responsible for the 14 February attack’
(Legal Representatives of Victims final trial brief, paras 89-90 (emphasis added)). The Trial Chamber has already
noted that ‘it is also inevitable that participating victims will most probably support a Prosecution case against those
they may believe have harmed them or their relatives. The interest of some may be in ensuring that Accused persons
are convicted and sentenced’. Decision on the Legal Representatives’ application to call evidence, para. 71.
1743
Exhibit 1V42 (Professor Letschert’s report), pp 37-38; Rianne Letschert, T. 8 September 2017, p. 107. About the
‘difficult concept of truth’, Professor Letschert said that a tribunal will only ‘provide part of the puzzle’.
1744
Rianne Letschert, T. 8 September 2017, pp 107-108.
1745
Under Article 21 (2) of the Statute and Rule 149 (D).
1742
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with the Statute and the international standards on human rights.1746 The Trial Chamber, unlike
fact-finding missions or commissions of inquiry, is bound by the Statute and international human
rights law, to ensure that the Accused’s rights to a fair trial are respected. It is not therefore
equipped to establish an ‘objective truth’—behind what is pleaded in an indictment and is proved
by the evidence before it—if in fact an ‘objective truth’ exists.
939.

However, within the boundaries defined by the amended consolidated indictment and the

evidence received, it follows from the victims’ right to claim for compensation under Article 25—
and their right to participation—that they have a personal interest in the Trial Chamber’s
conclusions on the individual criminal responsibility of the Accused. Within this context, victims
have a personal interest in having the responsibilities for the attack ascertained—to the extent that
they were pleaded and that the Prosecutor has established them.
940.

However, as to the comparison with the Accused’s right to a reasoned opinion—requiring

a trial chamber to provide reasoning in support of its findings on the substantive considerations
relevant for a decision1747—the Trial Chamber notes that the Accused’s right to a reasoned opinion
is a function of his or her ability to exercise a right of appeal. The right to appeal a judgment, or
sentence, is explicitly envisaged only for the persons convicted and the Prosecutor.1748 Therefore,
any parallel between the Accused’s right to a reasoned opinion and any victims’ entitlement to
have, within the scope of the trial, the responsibilities for the attack ascertained may have limited
validity or applicability. 1749

1746

Article 28 (2) of the Statute; Rule 3 (A) (ii), ‘Interpretation of the Rules’.
Mladić Appeal decision regarding fair trial and presumption of innocence, para. 25. According to international
criminal case law, ‘there may be an indication of disregard when evidence, which is clearly relevant to the findings,
is not addressed in the Trial Chamber’s reasoning’. Uwinkindi Appeal decision dismissing request for revocation of
referral, para. 40.
1748
Article 26 (1) of the Statute, ‘Appellate proceedings’; Rule 177 (A) (ii), ‘Notice of Appeal’, which sets the time
limit for any Party to appeal a judgment or sentence.
1749
Rule 87 (D) provides that, ‘At the appeal stage, subject to the authorisation of the Appeals Chamber, after hearing
the Parties, a victim participating in the proceedings may participate in a manner deemed appropriate by the Appeals
Chamber’.
1747
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H.

Repairing the harm—sought recommendations for appropriate
forms of reparations
1.

941.

Introduction

The ‘Basic principles and guidelines on the right to a remedy and reparation for victims of

gross violations of international human rights law and serious violations of international
humanitarian law’, adopted by the United Nations General Assembly Resolution 60/147, provide
for a right to ‘adequate, effective and prompt reparation for harm suffered’ by victims of serious
human rights violations. Reparation should be proportional to the gravity of the violations and the
harm suffered.1750 These principles also establish that, in accordance with its domestic laws and
international legal obligations, a State must provide reparation to victims and should endeavour to
establish national programs for reparation and other assistance to victims in the event that the
parties liable for the harm suffered are unable or unwilling to meet their obligations.
942.

Further, according to Article 8 of the 1985 UN Declaration of Basic Principles of Justice

for Victims of Crime and Abuse of Power:
offenders or third parties responsible for their behaviour should, where appropriate, make
fair restitution to victims, their families or dependants. Such restitution should include the
return of property or payment for the harm or loss suffered, reimbursement of expenses
incurred as a result of the victimization, the provision of services and the restoration of
rights.1751

943.

Under Article 12 of this declaration, ‘when compensation is not fully available from the

offender or other sources, States should endeavour to provide financial compensation to:
(a) victims who have sustained significant bodily injury or impairment of physical or mental health
as a result of serious crimes; and (b) the family, in particular dependants of persons who have died
or become physically or mentally incapacitated as a result of such victimizations’. Finally, under
Article 13:
the establishment, strengthening and expansion of national funds for compensation to
victims should be encouraged. Where appropriate, other funds may also be established for

1750
1751

UN Doc. A/RES/60/147/Annex, principle IX, paras 15-16.
UN Doc. A/RES/40/34/Annex (1985), paras 8, 11-13.
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this purpose, including in those cases where the State of which the victim is a national is
not in a position to compensate the victim for the harm.1752

944.

In domestic laws, depending on whether a State provides for a national statutory

compensation scheme, two channels may exist for a victim to claim compensation for the injuries
or damages they have suffered: from the offender during criminal proceedings—or other legal
proceedings—or from the state, namely from a compensation authority or any relevant body. For
example, a European Union Council Directive requires each European Union member state to
establish a national scheme on compensation to victims of violent intentional crimes committed in
their respective territories.1753 They must establish or designate one or several authorities or any
other bodies to be responsible for deciding upon applications for compensation.
945.

Under Lebanese law, there is no general national compensation scheme for victims of

crimes. A victim of an offence can claim compensation for the damages suffered by initiating a
civil action,1754 either before the same criminal court where the alleged perpetrators and
accomplices are prosecuted or, separately, before the competent civil authority. 1755 Article 138 of
the Lebanese Criminal Code provides that ‘the perpetrator of any offence causing harm, be it
material or moral, to another person shall be held liable for compensation’. Under Article 129 of
the same code, the civil sanctions that a criminal court judge can impose are: restitution, damages,
confiscation, publication of the judgment and court fees. According to Article 134 of the Lebanese

1752

UN Doc. A/RES/40/34, Annex (1985), paras 8, 11-13.
Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims, Article 7. In Italy, for
example, according to the national law implementing the directive, compensation can be claimed for medical and
assistance costs—except in instances of sexual assault or homicide, in which case the victims are paid a fixed amount
of compensation, determined by a Ministerial decree, even if there are no medical and assistance costs to be paid. A
claim must be submitted within 60 days following an order finding that the offence was committed by a person or
persons unknown, or following the last step in enforcement proceedings undertaken without success, or following the
date that a criminal conviction becomes final. Italian Law no. 122 of 7 July 2016, Article 11. In England and Wales,
according to ‘The Criminal Injuries Compensation Scheme 2012’, the types of payments that may be made include
those for injuries, loss of earning, bereavement and dependency. The amount of an injury payment is determined in
accordance with a set tariff (Article 33, annex E). An award will be withheld unless the incident has been reported to
the police as soon as reasonably practicable. A person may be eligible for an award whether or not the incident giving
rise to the criminal injury has resulted in the conviction of an assailant. The application must be submitted within two
years after the date of the incident. A claims officer may defer determination of an application until satisfied that the
applicant has taken all reasonable steps to obtain any social security benefits, insurance payments, damages or
compensation to which the applicant may be entitled in respect of the same injury (Article 98 (b)).
1754
Lebanese Code of Criminal Procedure, Art. 5.
1755
With regard to crimes falling within the jurisdiction of military courts, actions on personal civil rights can be
brought only before a civil court, which will render its decision after a final criminal judgment has been issued.
Lebanese Military Code, Art. 25.
1753
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Code of Obligations and Contracts, reparations due to a victim of an offence must correspond to
the entire damage the victim has sustained. Moral damage as well as material damage is taken into
account.
946.

In international criminal law, the ICTY and ICTR Statutes provided that a trial chamber,

in a judgment convicting the accused, could ‘order the return of any property and proceeds
acquired by criminal conduct, including by means of duress, to their rightful owners’.1756
Restitution was hence the only form of reparations that the ICTY and ICTR could order. The
IRMCT Statute contains the same provision. 1757 However, no ICTY or ICTR Trial Chamber ever
made such an order. As to compensation, the ICTY and ICTR Rules, similar to Article 25 of the
Statute, provided that the Registrar transmitted to the competent authorities of the States concerned
the judgment finding the accused guilty of a crime that had caused injury to a victim and that a
victim could then bring an action in a national court or other competent body to obtain
compensation.1758 However, there was no provision regarding the identification in the judgment of
the victims—as contained in Article 25 (1) of the Special Tribunal’s Statute.
947.

As noted already,1759 the ICC can itself grant reparations to victims—and it has its own

statutory Trust Fund for Victims.1760 The Kosovo Specialist Chambers can also order reparations.
Alternatively, ‘where appropriate, the Specialist Chambers may refer the Victims to civil litigation
in the other courts of Kosovo’.1761 And under Article 25 of the Statute, victims may bring an action
for compensation in a national court or other competent body. As at the ICC and the Kosovo
Specialist Chambers, the right to compensation depends upon the conviction of an accused person.

2.
948.

Submissions

According to the Legal Representatives of Victims, the participating victims’ main

preoccupation, based on Professor Letschert’s evidence, is the ‘reclamation of their rights’.

ICTY Statute, Art. 24 (3); ICTR Statute, Art. 23 (3), under the title ‘Penalties’. See also ICTY Rules 98 and 105;
ICTR Rules 88 and 105.
1757
IRMCT Statute, Art. 22 (4), reading: ‘In addition to imprisonment, the Single Judge or Trial Chamber may order
the return of any property and proceeds acquired by criminal conduct, including by means of duress, to their rightful
owners’.
1758
Rule 106 in the ICTY and ICTR Rules.
1759
At para. 792.
1760
Rome Statute, Art. 75.
1761
Law No. 05/L-053 on the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, 3 August 2015, Art. 22
(8)-(9).
1756
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Repairing the harm caused to victims may require the application of both individual measures—
including restitution, compensation and rehabilitation—and general or collective measures—
which could include the identification and conviction of the perpetrators, the erection of statues or
memorials and apologies by the wrongdoers. 1762
949.

Relying on ICC case law, the Legal Representatives of Victims note that the Special

Tribunal’s legal framework does not provide the participating victims with the possibility to seek
reparations before the Tribunal. This however is no bar to the Trial Chamber providing guidance
on a financial compensation scheme and recommending appropriate forms of reparation for the
participating victims and victims of the attack that might serve as a baseline to State authorities.1763
950.

The Legal Representatives of Victims cite, in support of this argument, that the Presidents

of the ICTY and ICTR—before which victims could not claim reparations—sent to the UN
Security Council letters on their findings on compensation to victims for their injuries. In
completion strategy reports, they also noted that the absence of reparations for victims had
hindered the goal of providing justice to them.1764
951.

According to the participating victims’ ‘testimony and expressions’, there was no

universally applicable compensation scheme available to the victims of the attack.1765 There was
an inconsistent and even iniquitous distribution of compensation to victims in this case by various
employers, insurance schemes and government bodies, in particular the Lebanese High Relief
Commission (HRC).1766

1762

Legal Representatives of Victims final trial brief, paras 652-653.
Legal Representatives of Victims final trial brief, paras 654-655 (referring to Lubanga Appeals Chamber decision
on the principles and procedures to be applied to reparations, paras 53, 200, 202 and Lubanga decision on the
principles and procedures to be applied to reparations, para. 222).
1764
Legal Representatives of Victims final trial brief, para. 667, referring, for example, to UN Doc. S/2017/1001,
Letter dated 29 November 2017 from the ICTY President, addressed to the UN Security Council, para. 204.
1765
Legal Representatives of Victims final trial brief, para. 673.
1766
Legal Representatives of Victims final trial brief, paras 673-678, 749. The HRC is a Lebanese public agency that
reports to the prime minister. It is up to the prime minister or the cabinet to ask this commission to compensate, as a
matter of urgency, people affected in cases of catastrophes, floods, act of war or famines. T. 29 August 2017, pp 7879, 83-84 (where these explanations were provided by counsel for the Legal Representatives of Victims,
Mr Mohammad F. Mattar). Certain victims of the attack applied for compensation from the HRC and Victim 30
received a cheque from the HRC. Exhibit 1V45 (Rule 154 documents Legal Representatives of Victims), pp 528-529
(ERN V030-E051); Maria Al-Kasti, T. 29 August 2017, pp 74-75; Mr Robert Aoun, T. 30 August 2017, p. 26; V016,
T. 30 August 2017, p. 72 (where Victim 16 stated that he was not aware that a mechanism to ask for compensation
existed); Maria Al-Kasti, T. 29 August 2017, pp 75-83. According to Mr Mattar, the HRC’s awarding compensation
1763
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952.

The Legal Representatives of Victims invite the Trial Chamber to remind the Lebanese

Government of the terms of the UN Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power on the matter of ‘compensation’ and the importance of the availability of an
adequate compensation scheme for the victims1767 or, alternatively, to recommend the
establishment of a voluntary trust fund to compensate the victims in the cases ‘within the
Tribunal’s jurisdiction’—‘possibly even the HRC itself’.1768 Victims cannot ask the HRC for
compensation—although its main mission is to receive and distribute donations made to the
Lebanese Government—due to the different nature of compensation at issue.1769
953.

In determining awards, the trust or body could have regard to criteria and scales used by,

for example, national criminal injuries compensation bodies elsewhere in the world. 1770 According
to Professor Letschert, ‘since it will be quite difficult to receive compensation in a Lebanese court
after this trial, also there one has to be realistic, it could be advisable to set up a victims trust fund
through which victims could have access to financial relief’. As an example, she pointed to a fund
set up after the terrorist attacks in the US on 11 September 2001, which was administered by a
‘Special Master’.1771 According to the Legal Representatives of Victims, the amount of reparations
awarded by Lebanese courts for moral damages is usually insignificant and inappropriate
compared to the actual loss and pain suffered by the victims. 1772
954.

The Legal Representatives of Victims submit that the identification of victims—as

envisaged under Article 25 of the Statute—is a form of symbolic reparation and serves as an

depends on the discretion of the government, although decisions on individual claims will be taken by the higher
council.
1767
UN Doc. A/RES/40/34/Annex (1985). The Legal Representatives of Victims point to the provisions in articles 12
and 13 of the UN declaration, which are cited above, in para. 943. The Legal Representatives of Victims also underline
that, as good practice, the UN Office on Drugs and Crime (UNODC) recommends that ‘States should consider
establishing national victims’ funds, resourced by proceeds derived from assets seized in accordance with legislative
provisions from persons convicted of serious crimes related to terrorism or legal entities that have been restrained and
forfeited, having been found civilly liable for financing terrorist activities’ (UNODC, Good Practices in supporting
victims of terrorism within the criminal justice framework, October 2015, p. 49).
1768
Legal Representatives of Victims final trial brief, paras 673-675, 749.
1769
Legal Representatives of Victims final trial brief, paras 676-678.
1770
Legal Representatives of Victims final trial brief, para. 750.
1771
Professor Letschert explained that victims of those terrorist acts were put in categories and their harms were
calculated in these categories. Rianne Letschert, T. 8 September 2017, pp 94, 109-110.
1772
Legal Representatives of Victims final trial brief, para. 690. The Legal Representatives refer to the cases of
reparations for the equivalent of USD 25,000 and USD 66,666 ordered, respectively, by the Lebanese Criminal Appeal
Court and the Criminal Cassation Court, for a mother who lost her child in a car accident and the six heirs of a
murdered man.
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acknowledgement of the harm suffered by the participating victims and victims generally. A
judgment that identifies the victims and acknowledges the impact of the crimes on them is an
authoritative affirmation of the harm they suffered.1773 According to a number of victims, as
meaningful symbolic reparation, an apology is due from: those convicted and those who stood
behind them in the conspiracy, those who mismanaged the search and rescue operations, the
Lebanese Security Services, judicial investigators and the HRC.1774
955.

According to the Sabra Defence, the Legal Representatives of Victims’ submissions on

‘the possibility of identification and recommendation of appropriate forms of reparations’ are
premature, exceed the scope of Article 25 and, in any event, should only be considered upon
conviction.1775 Counsel for Mr Sabra ‘will therefore only address these submissions in the event
that Rule 171 proceedings are initiated against’ Mr Sabra. 1776 The Merhi Defence rejects the Legal
Representatives of Victims’ submissions that the Trial Chamber should make recommendations,
because this does not fall within its mandate.1777

3.
956.

Findings

According to the 1985 UN Declaration of Basic Principles of Justice for Victims of Crime

and Abuse of Power, redress for victims of crimes includes restitution and compensation.1778 Under
the Rome Statute, the ICC may order ‘reparations’—to or in respect of victims—which include
restitution, compensation and rehabilitation, although this list is not exclusive.1779
957.

The Special Tribunal, as noted, cannot grant compensation or order reparations. Article 25

of the Statute, ‘Compensation to victims’, provides that a victim may bring an action to obtain
compensation in a national court or other competent body.1780 The Lebanese Code of Criminal
Procedure allows a party aggrieved by an offence to initiate a ‘civil action for compensation’ for

1773

Legal Representatives of Victims final trial brief, para. 656.
Legal Representatives of Victims final trial brief, paras 702-703, 751.
1775
Sabra Defence final trial brief, para. 163, referring to Legal Representatives of Victims final trial brief, Chapter 6
‘Expectations expressed and reparations sought by the participating victims’.
1776
Namely sentencing after conviction. Sabra Defence final trial brief, para. 163.
1777
Merhi Defence final trial brief, para. 595, referring to Legal Representatives of Victims final trial brief, paras 750755.
1778
UN Doc. A/RES/40/34/Annex (1985), paras 8-13.
1779
Rome Statute, Art. 75. Other types of reparations include the Court’s conviction and sentence themselves, the
judgment’s wide publication and establishing or assisting campaigns designed to improve the position of victims.
1780
Indemnisation des victimes (in the French version).
1774
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damages suffered as a result of it.1781 According to ICC case law, restitution is the modality of
reparation to restore the victims to their circumstances before the crime was committed, when this
is achievable, and rehabilitation may include the provision of medical services, psychological or
social assistance and legal services.
958.

While some of the distinctions between reparations and compensation may be more

terminological than substantive, compensation is generally made in the form of a monetary
payment and must be considered when appropriate and if the economic harm is sufficiently
quantifiable.1782 Also the ‘Basic principles and guidelines on the right to a remedy and reparation
for victims of gross violations of international human rights law and serious violations of
international humanitarian law’ refer to compensation as a form of reparation for any economically
assessable damage.1783
959.

The harm suffered by the victims of the attack on 14 February 2005—lost lives, personal

injuries or the loss of a family member—cannot be restituted, as restoration of the original situation
of the victim, before the violation, is impossible. Nevertheless, the Trial Chamber does not
interpret Article 25 of the Statute as limiting the type of reparations a victim of the attack may seek
before a national court or competent body, by narrowing it to ‘compensation’ in its strict sense, as
defined in international criminal case law. Victims will be able to seek, pursuant to the relevant
legislation, the type of reparations they consider more appropriate, including those with a symbolic
value.1784
960.

The Legal Representatives of Victims submit that the identification of victims and the

acknowledgement of the harm in the judgment is a form of symbolic reparation. The Trial Chamber
agrees with these submissions. As noted above at paragraph 818, the Trial Chamber in this
judgment identifies the victims of the attack and records their harm.

1781

Lebanese Code of Criminal Procedure, Art. 5.
Lubanga decision on the principles and procedures to be applied to reparations, paras 222-241.
1783
UN Doc. A/RES/60/147/Annex.
1784
Under Article 136 of the Lebanese Code of Obligations and Contracts (English translation by Gabriel M. Bustros,
January 2009), ‘in principle, reparation is in the form of cash; it is granted by way of damages but it lies with the judge
to give it a form more appropriate to the victims’ interest; it then comes in kind and may notably consist in insertions
in press media’. See also Lubanga decision on the principles and procedures to be applied to reparations, para. 222.
1782
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961.

The Legal Representatives of Victims rely on ICC case law to argue that the Trial Chamber

can identify and recommend the most appropriate modalities of reparations. However, the relevant
ICC statutory provisions require the Court to establish principles relating to reparations—which it
can later issue.1785 As the Special Tribunal cannot order reparations, accordingly, it will not provide
guidance to State authorities on financial schemes for reparations, or on the criteria and scales that
a trust or body should use.
962.

In admitting the participating victims’ witness statements into evidence, the Trial Chamber

noted that several contained information as to the ‘reparations’ that they would consider
appropriate. It acknowledged that these witnesses did not request reparations before the Trial
Chamber and it received those portions of the statements into evidence only as expressing the
participating victims’ ‘views and concerns’. It considered, however, that those portions had no
probative value and the Trial Chamber would not have relied upon them for its findings in the
judgment.1786 Nevertheless, the identification by the Trial Chamber of the harms suffered by the
victims may assist the victims in obtaining compensation. But the Trial Chamber cannot assess
them.
963.

The Trial Chamber has heard about a dramatic disparity in treatment among the

participating victims as to ‘compensation’—meaning the pecuniary remedy, for the loss or damage
suffered, not depending on prosecutorial charges or judicial accountability, that participating
victims received, or not, or applied for after the attack.1787 The Trial Chamber underlines that
compensation should be appropriate and proportional to the gravity of the harm suffered. The Trial
Chamber notes the sense of injustice perceived by some victims because some were compensated
while most, it appears, were not. Compensation should not depend on the circumstances of the
victims, their connections, employment relationship or insurance scheme. 1788 Finally, as a general

1785

Rome Statute, Art. 75.
Decision admitting into evidence statements of participating victims, para. 19.
1787
The evidence and information the Trial Chamber heard on this matter is set out in chapter VI ‘Explosion on 14
February 2005’, (G) ‘Victim harm’.
1788
According to Article VIII of the ‘Revised Guidelines of the Committee of Ministers of the Council of Europe on
the protection of victims of terrorist acts’, adopted on 19 May 2017, ‘victims should receive fair, appropriate and
timely compensation for the damages which they suffered’.
1786
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proposition, the Trial Chamber agrees that victims of crimes should be entitled to receive a form
of statutory compensation, such as those mandated by the European Union, referred to above. 1789

I.
964.

Length of the trial

Professor Letschert stated that, during the last round of interviews with the participating

victims, some showed signs of frustration because of the length of the proceedings and expressed
a lack of understanding ‘as to why it takes so long to present evidence which they often found
boring and technical’.1790 The mere acknowledgement of their victimisation became less
empowering and less valuable. The younger victims showed more signs of frustration than the
older generation, but also some relatively older victims expressed concerns ‘if they would live
through the verdict’. 1791 According to Professor Letschert, their continuous support for the Special
Tribunal, despite that, can be explained by the importance they attribute to the fact that ‘a tribunal
is investigating this case in a country where there is a culture of impunity with regard to this kind
of crimes’, and by the symbolic acknowledgement that they receive from it.1792
965.

International criminal law case law has addressed the issue of the length of proceedings

only in relation to the Accused’s right to be tried without undue delay. This right is established in
Article 16 (4) (c) of the Statute. As to the interrelation between the length of proceedings and
victims’ participation, a trial chamber needs to be satisfied that the presentation of evidence by or
for victims does not infringe on the right of the Accused to be tried without undue delay.1793
Further, the Trial Chamber has a duty, under the Statute, to confine the trial to an expeditious
hearing and to take strict measures to prevent any action that may cause unreasonable delay. 1794
966.

The ICTR Appeals Chamber has stressed that it is not unreasonable to expect that the

judicial process before that tribunal will not always be as expeditious as before domestic courts

See para. 944.
Exhibit 1V42 (Professor Letschert’s report), pp 26, 30-31; Rianne Letschert, T. 8 September 2017, p. 103.
1791
Rianne Letschert, T. 8 September 2017, pp 104-106; Legal Representatives of Victims final trial brief, para. 400.
1792
Rianne Letschert, T. 8 September 2017, pp 104-106.
1793
Statute, Art. 17, ‘Rights of Victims’. Decision on the Legal Representatives’ application to call evidence, paras
18, 75; Lubanga decision allowing victims to express their views and concerns and to present evidence at trial, para.
17; Katanga and Ngudjolo directions for the conduct of the proceedings, paras 21-22; Katanga and Ngudjolo
decision on modalities of victim participation at trial, para. 87; Bemba decision on the Legal Representatives of
Victims’ application to present evidence and the views and concerns of victims, paras 21-22.
1794
Statute, Art. 21 (1), ‘Powers of Chambers’.
1789

1790
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because of the inherent complexity of the cases.1795 Factors relevant to determining the level of
complexity of a particular case include the number of counts, the number of accused, the number
of witnesses, the quantity of evidence and the complexity of the facts and of the law. 1796
967.

In closing remarks before declaring that the hearing was closed under Rule 148 (A), the

Trial Chamber—through its Presiding Judge—highlighted that the trial record comprises some
3,131 exhibits and the evidence of 307 witnesses, and that the transcript is just under 37,000 pages
in English, around 37,500 in French and over 19,100 pages in Arabic.1797 It also pointed to the
many overlapping factors which slow the processes of international trials, such as the need for
witnesses to travel to the seat of the court (or testify via video-link), the challenges of witnesses
testifying with simultaneous translation into at least two other languages, the international aspect
of the investigation and trial and complex matters involving the protection of witnesses. 1798
968.

Other unique specific factors had the effects of adding several months to this trial or

delaying its commencement. The Special Tribunal was established in March 2009, four years after
the attack in 2005; between March 2005 and December 2008, 12 UN fact-finding reports were
produced, including 11 by the UNIIIC.
969.

The indictments against the five Accused were submitted in six sets of filings over a period

of almost two and half years. The Prosecutor submitted his first indictment on 17 January 2011—
against Mr Ayyash. This was just under two years after the Special Tribunal’s commencement. On
11 March 2011, the Prosecutor submitted a second indictment, this time adding as accused persons
Mr Oneissi and Mr Sabra. He submitted his third indictment—also against Mr Badreddine—on 6
May 2011. The Pre-Trial Judge confirmed a subsequent amended indictment against all four
Accused on 28 June 2011. This case was not transferred to the Trial Chamber until 25 October
2013.

Nyiramasuhuko and others Appeal Judgment, para. 359.
Nyiramasuhuko and others Appeal Judgment, para. 360. Further, in the Nyiramasuhuko and others case, two years
and two and a half months between closing arguments and the written delivery of the Trial Judgment was considered
a not excessive period for the judgment drafting phase due to the size and complexity of the case considered.
Nyiramasuhuko and others Appeal Judgment, para. 377.
1797
Presiding Judge’s closing remarks, T. 21 September 2018, pp 99-100. As updated by the Special Tribunal’s Court
Management Services Section, the exhibits are 3,135 and the witnesses were 297. From the start of trial to 21
September 2018, the pages of transcript are 36,993 in English, 37,683 in French and 19,257 in Arabic.
1798
Presiding Judge’s closing remarks, T. 21 September 2018, p. 101.
1795

1796

Case No. STL-11-01/T/TC

303 of 2642

18 August 2020

R332289

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

970.

The Prosecutor filed his fifth indictment on 8 February 2012—more than a year after

submitting his first indictment—seeking to add Mr Merhi’ name to the existing indictment against
the original four Accused. But, a month later, the Pre-Trial Judge ordered the Prosecutor to file a
separate indictment, rather than an amendment to the existing indictment. The new Prosecutor
submitted a separate indictment against Mr Merhi in October 2012, but withdrew it in December
2012, and then resubmitted it on 5 June 2013. It was eventually confirmed on 31 July 2013.
971.

On 18 December 2013—virtually on the eve of the scheduled commencement of the trial

of Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr Sabra—the Prosecutor sought the joinder of
the two indictments into one. This was one month short of three years from the filing of the initial
indictment for confirmation against Mr Ayyash, and 22 months after the Prosecutor first sought to
add Mr Merhi to the existing confirmed indictment.
972.

The trial against the first four Accused started on 16 January 2014, and on 11 February

2014 the Trial Chamber joined the two cases and adjourned the trial. The adjournment was to allow
the newly appointed Merhi Defence counsel to absorb the evidence and prepare for trial. The trial
recommenced only on 18 June 2014.
973.

There were also several prosecutions for contempt, for the broadcasting or the publishing

of information on purported confidential witnesses.
974.

The proceedings against Mr Badreddine were terminated pursuant to an order of the

Appeals Chamber—that, after suspending the trial, set aside a Trial Chamber’s decision and found
that sufficient evidence had been presented to convince it that Mr Badreddine’s death had been
proved to the requisite standard.
975.

Other factors included a strategic litigation decision by the Merhi Defence that led the

Prosecution to reinvestigate an aspect of the case against Mr Merhi and produce new evidence; an
unsuccessful application to disqualify the Trial Chamber Judges, which was filed by the Oneissi
Defence; and a human element in judicial illness.1799

1799

Presiding Judge’s closing remarks, T. 21 September 2018, pp 101-108.
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976.

Therefore, despite the Trial Chamber’s best endeavours to ensure that the judicial process

could finish earlier, it took in total four and a half years.
977.

The Trial Chamber considers that victims have a personal interest that the trial be

expeditious, and understands the frustration expressed by some participating victims about the
duration of the proceedings. However, the Trial Chamber has always been very aware of its duty
to confine the trial to an expeditious hearing and take strict measures to prevent any action that
may cause unreasonable delay.
978.

As to the time the Trial Chamber has dedicated to drafting the judgment—of 2,641 pages

with more than 13,000 footnotes—the Trial Chamber had to carefully analyse the evidence
presented throughout 415 sitting days, including very technical evidence, and the Parties’
competing arguments on this in order to do justice to the Accused, the Prosecution and the
participating victims in such a complex case.

J.

Participating victims’ views and concerns on protective measures
and psychological support

979.

Professor Letschert stated that some victims are fearful of retaliation after the verdict and

are concerned that the Special Tribunal has not addressed the question of the continuation of
protective measures after trial or ‘if the Tribunal ends’.1800 Professor Letschert suggested to
‘investigate what could be offered to those confidential victims who have these concerns and how
their needs could be accommodated’.1801
980.

Professor Letschert also underlined that psychological assistance during trial proceedings

is of paramount importance ‘in particular in countries such as Lebanon, where a victim support
network is absent’. As the Legal Representatives of Victims’ team lacked psychological victim
support, and although the work of the psychologist in the Special Tribunal’s Victims and Witnesses
Unit was appreciated, participating victims expressed the need for more psychological support in
the Netherlands and in Lebanon.1802 On the basis of Professor Letschert’s view that professional
psychological support to participating victims should be available not only during trial proceedings

1800
1801
1802

Exhibit 1V42 (Professor Letschert’s report), p. 38; Rianne Letschert, T. 8 September 2017, p. 101.
Exhibit 1V42 (Professor Letschert’s report), p. 38.
Exhibit 1V42 (Professor Letschert’s report), p. 38; Rianne Letschert, T. 8 September 2017, pp 108-109.
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but also in Beirut, the Legal Representatives of Victims invite the Trial Chamber to make
recommendations regarding the management of future proceedings. The Legal Representatives of
Victims add that these are matters that the Victims’ Participation Unit at the Special Tribunal can
develop and report on in the future.1803 It is a lesson to be learned also for other tribunals.1804
981.

As to the participating victims’ protective measures, as noted above,1805 26 participating

victims, including one former participating victim, were granted protective measures, either by the
Pre-Trial Judge or the Trial Chamber, including as witnesses in the trial. Their names or any other
identifying information were redacted from any record disclosed to the public. The protective
measures were granted under Rule 133. No person may disclose information protected by the
Tribunal’s orders. Any knowing violation of them may result in prosecution under Rule 60 bis
‘Contempt and Obstruction of Justice’, punishable by a term of imprisonment not exceeding seven
years, or a fine not exceeding 100,000 Euros, or both.1806
982.

Rule 133 (G) provides that, once protective measure have been ordered in respect of a

victim or witness in any proceedings before the Tribunal, they ‘continue to have effect mutatis
mutandis in any other proceedings before the Tribunal’, unless and until they are varied in
accordance with the procedure set out in Rule 133, when a Party to subsequent proceedings applies
to vary the ordered protective measures.
983.

This Rule explicitly provides for the protective measures’ continued effect in relation to

subsequent proceedings before the Special Tribunal. The Trial Chamber wants to stress that, once
victims or witnesses are covered by a protection order, the protection mechanism is triggered. Until
a protection order is rescinded or varied, the order remains in force.1807 This is so even if no
subsequent proceedings are pending, or after the Special Tribunal’s mandate is completed. Every
person in the Special Tribunal to whom the protected information was disclosed has the continuous
obligation to keep the protected identity confidential. Further, anyone who becomes aware of the
protected information and of the victim’s or witness’s involvement in the proceedings can never

1803

Legal Representatives of Victims final trial brief, paras 692-694, 754.
Rianne Letschert, T. 8 September 2017, p. 108.
1805
See para. 797.
1806
Rule 60 bis (J).
1807
Nshogoza Trial Judgment, para. 162-163, referring to Nahimana and others decision on Defence violations of
Decisions and Rules, para. 14.
1804
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disclose it, unless the relevant protective measure is rescinded. While this is not expressly provided
in Rule 133 (G), protective measures continue to have effect also in any other proceedings,
including before the Lebanese jurisdiction. 1808
984.

The purpose of protective measure is to safeguard the victims’ or witnesses’ ‘privacy and

protection’, as stated in Rule 133. The protective measures’ purpose would be frustrated should
they dissolve at the end of the trial or of the Special Tribunal’s mandate. As is underlined by
international criminal case law, ‘protected information has to remain so until confidentiality is
lifted’. ‘To hold otherwise would mean to undermine all protective measures imposed by a
Chamber’.1809 An order remains in force until a chamber decides otherwise. 1810
985.

A protection order is an assurance that participating victims’ or witnesses’ identities will

be protected.1811 The Trial Chamber and the Special Tribunal take seriously their obligation to
protect victims and witnesses. Accordingly, the ‘protection and support of victims and witnesses’
is one of the (residual) functions that the Special Tribunal has identified as a core obligation,
pursuant to its legal foundations, that cannot terminate upon the conclusion of all trials and appeals.
As occurred with regard to other ad hoc international criminal tribunals, once the Special
Tribunal’s mandate is completed, this function should be continued by a successor entity.
986.

As to the Legal Representatives of Victims’ request that the Trial Chamber make

recommendations—based on Professor Letschert’s and the participating victims’ views—on the
need for professional psychological support in Beirut in future proceedings, the Trial Chamber
endorses any improvement in supporting the participating victims’ needs. It refers the matter of
Professor Letschert’s recommendation—based on the participating victims’ views—to the
Registrar and the Victims’ Participation Unit, for their consideration. This is an ancillary matter,

1808

The ICTY Rule 75 on ‘Measures for Protection of Victims and Witnesses’ was amended in July 2007 to explicitly
add that protective measures, once ordered, continued to have effect—not only in any other proceedings before the
ICTY—but also before ‘another jurisdiction’ (unless and until they were rescinded, varied, or augmented) (Rule 75
(F) (i)). Rule 75 (H) was also amended to set out the procedure for any request for variation of protective measures
from judges and parties in another jurisdiction. At the ICTY, even prior to that amendment, and at the ICTR—where
the relevant Rule 75 on ‘Measures for Protection of Victims and Witnesses’ was never amended accordingly—a
variation of the relevant protective measures was sought before a bench or parties in another jurisdiction were able to
access any confidential material. Slobodan Milošević decision varying protective measures, para. 9; Nyiramasuhuko
and others Appeals Chamber decision of 17 May 2012, para. 13. See also Rule 86 (F) (i) and (H) of the IRMCT Rules.
1809
Marijačić and Rebić Appeal Judgment, para. 45.
1810
Jović Appeal Judgment, para. 30; Marijačić and Rebić Appeal Judgment, para. 45.
1811
Nahimana and others decision on Defence violations of Decisions and Rules, para. 14.
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as it is not a formal finding for the purpose of determining whether the Accused are guilty, or for
any other purpose accepted by the Trial Chamber to be within its mandate as set out above.
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VI.

EXPLOSION ON 14 FEBRUARY 2005
A.

987.

Introduction

On the morning of Monday 14 February 2005, Mr Hariri left Quraitem Palace to attend a

morning session of the Lebanese Parliament.1812 Shortly before 12:00, he left Parliament and went
to café Place de l’Étoile, where he stayed for around 45 minutes.1813 At around 12:45, he left the
café and asked his security detail to prepare his convoy to go back to the palace to attend a lunch
appointment.1814 At around 12:49, he entered his armoured vehicle, accompanied by MP Mr Bassel
Fuleihan.1815 At approximately 12:55, as the convoy passed a Mitsubishi Canter on Rue Minet el
Hosn outside the St Georges Hotel, the suicide bomber detonated the explosives.1816
988.

The Trial Chamber has heard uncontested evidence about what happened on 14 February

2005 from participating victims—both relatives of those who died in or as a result of the explosion,
and people who were physically injured and or suffered material damage in the explosion—and
from

other

witnesses.

The

victims

shared

their

personal

stories

of the

attack

on

14 February 2005—unique to each of them—together with their grief, concerns and hopes, thus
broadening the Prosecution’s narrative. The Trial Chamber did not consider the evidence of
participating victims in determining the Accused’s criminal responsibility; the Parties had
previously agreed that the explosion killed, in addition to Mr Hariri, the 21 people listed in
schedule A to the amended consolidated indictment and injured the 226 listed in its schedule B. 1817

B.
989.

Before the explosion on Monday 14 February 2005

In the early morning of Monday 14 February 2005, Mr Hariri was at Quraitem Palace

attending meetings,1818 before departing for a session of the joint parliamentary committees to

1812
1813
1814
1815
1816
1817
1818

Amended consolidated indictment, para. 8; Prosecution final trial brief, para. 979.
Amended consolidated indictment, para. 10; Prosecution final trial brief, paras 986, 994.
Amended consolidated indictment, para. 11.
Amended consolidated indictment, para. 12; Prosecution final trial brief, para. 998.
Amended consolidated indictment, paras 8-14; Prosecution final trial brief, paras 1003-1004.
Agreed facts, nos (i)-(ii).
Exhibit P301 (Visitor logbook for Quraitem Palace), ERNs D0380904-D0380905.
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discuss the proposed electoral law,1819 scheduled for 11:00.1820 Civilian bodyguards Mr Amer
Chehadeh and Mr Mohammed Dia were told about the trip 30 and 45 minutes in advance,
respectively.1821 Other convoy members were informed about the trip at the last moment.1822 It
departed half an hour or 45 minutes before the Parliamentary session,1823 and took between ten
and 15 minutes to arrive there.1824
990.

On arriving at Parliament, Mr Hariri greeted attendees, then walked over to MP Mr Bassem

El-Sabeh and asked to sit with him.1825 Mr Hariri reportedly told Mr El-Sabeh that:
these people are launching …a broad-based campaign against us. They consider that we
are in a bad state …They think we are afraid. But I want to send them a message. You and
I, both of us, as soon as the cameramen arrive, we are going to flash them a wide smile.
Let them film us and let them see us like this. We are comfortable and we are at ease.

991.

1826

During the session, Mr Hariri spoke about his views and reservations about the draft

electoral law for about 15 minutes, then left.1827

See chapter IV ‘Historical and political background to the attack’, (K) ‘Electoral Law’.
Exhibit P540 (Minutes of Parliamentary Committee Session); Bassem El-Sabeh, T. 17 March 2015, p. 45. The
time of the parliamentary session had been made public one week before: exhibit P540, p. 4; Faisal Salman, T. 8
January 2015, p. 23; exhibit P336 (Statement of Tarek Soubra), para. 80.
1821
Amer Chehadeh, T. 16 October 2014, p. 16; Mohammed Dia, T. 17 October 2014, pp 2-3.
1822
Witness PRH357, T. 2 June 2015, p. 17; Witness PRH256, T. 22 October 2014, p. 7.
1823
Mohammed Dia, T. 17 October 2014, p. 3; Amer Chehadeh, T. 16 October 2014, p. 16.
1824
Amer Chehadeh, T. 16 October 2014, pp 18-19.
1825
Bassem El-Sabeh, T. 17 March 2015, pp 45-46.
1826
Bassem El-Sabeh, T. 17 March 2015, p. 46.
1827
Atef Majdalani, T. 29 April 2015, pp 10, 29-30.
1819

1820
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Exhibit P90 (Photographs of Parliament provided with Ahmad Nabil Ismail’s witness statement),
p. 103 (Photograph ofMr Hariri and Mr El-Sabeh taken in Parliament on 14 February 2005)
992.

At around noon, Mr Hariri left Parliament and walked to the café Place de l’Étoile.1828 He

was accompanied by his close protection team and conferred with journalists including Mr Faisal
Salman.1829 The convoy then left Parliament around 12:45 or 12:50, hurrying to return for a lunch
reception at Quraitem Palace with Mr Hariri driving himself and Mr Fuleihan in the front passenger
seat.1830

1828

Exhibit P90, pp 371-373; exhibit P110 (Witness statement of Helena Habraken; investigator’s notes on timing of
photographs), pp 3-5; see also Witness PRH076, T. 14 October 2014, pp 30-31; Faisal Salman, T. 8 January 2015, p.
31.
1829
Faisal Salman, T. 8 January 2015, pp 30-31, 36-37. See also Mohammed Dia, T. 17 October 2014, p. 4; Witness
PRH076, T. 14 October 2014, p. 31; Witness PRH357, T. 2 June 2015, p. 40; Witness PRH149, T. 3 June 2015, pp
93-94.
1830
Witness PRH357, T. 3 June 2015, p. 7; Witness PRH009, T. 11 October 2016, pp 42, 79; Witness PRH076, T.
14 October 2014, p. 39.
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Exhibit P90, p. 397 (Photograph of Mr Hariri after leaving the café Place de l’Étoile)
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993.

The composition of Mr Hariri’s convoy was decided on each occasion by his close

protection officers Mr Al-Arab and Mr Nasser for the civilian side, and his chief of security,
Mr Wissam Al-Hassan, for the ISF side.1831 It usually consisted of six or seven cars. An ISF black
or navy blue Toyota Land Cruiser VX-R four wheel drive, with four ISF members, 1832 and
equipped with a siren and lights,1833 would be in the lead.1834 Its role was to clear the road before
the convoy.1835
994.

This was followed by one of three black Mercedes S500 vehicles used by Mr Hariri’s close

protection detail; all were equipped with jamming devices. 1836 Each of these cars had, in addition
to a driver, a close protection officer in the passenger seat and one behind the driver, to monitor
the road on their respective side and report anything unusual.1837 Radios were used for
communication throughout the convoy and with the palace because the jammers blocked mobile
telephone signals.1838
995.

Next came Mr Hariri’s car: he mainly drove himself,1839 in an armoured Mercedes S600,1840

with darkened windows.1841 A second identical armoured car was used as a spare vehicle for long
trips and as a decoy vehicle.1842 Following Mr Hariri would be the second and third black Mercedes

1831

Exhibit P335 (Zakaria Badawi’s witness statement), para. 12; exhibit P336 (Statement of Tarek Soubra), paras 58,
68; Marwan Hamade, T. 18 November 2014, p. 49.
1832
Exhibit P339 (Witness PRH314’s statement), para. 12.
1833
Witness PRH357, T. 2 June 2015, p. 36; Witness PRH256, T. 22 October 2014, p. 42; Witness PRH149, T. 3 June
2015, p. 86.
1834
Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 18; exhibit P335 (Zakaria Badawi’s witness
statement), paras 12, 18; exhibit P339 (Witness PRH314’s statement), para. 18.
1835
Exhibit P1185 (Statement of Witness PRH009), para. 12. See also Witness PRH357, T. 2 June 2015, pp 11, 44.
1836
Witness PRH357, T. 2 June 2015, p. 36; exhibit P334 (Youssef Al-Ajouz’s witness statement), paras 18, 28;
exhibit P339 (Witness PRH314’s statement), para. 18; exhibit P336 (Statement of Tarek Soubra), para. 114; exhibit
P335 (Zakaria Badawi’s witness statement), paras 12, 18.
1837
Amer Chehadeh, T. 16 October 2014, pp 13-14, 52-53; Mohammed Dia, T. 16 October 2014, p. 69, T. 17 October
2014, pp 8, 16.
1838
Witness PRH357, T. 2 June 2015, pp 36-38; Witness PRH256, T. 22 October 2014, p. 6; Witness PRH076, T.
14 October 2014, p. 35; exhibit P334 (Youssef Al-Ajouz’s witness statement), paras 29-30; exhibit P338 (Witness
PRH234’s statement), para. 18; exhibit P335 (Zakaria Badawi’s witness statement), para. 70; exhibit P336 (Statement
of Tarek Soubra), para. 114.
1839
Exhibit P335 (Zakaria Badawi’s witness statement), paras 12, 48; exhibit P339 (Witness PRH314’s statement),
para. 48; exhibit P336 (Statement of Tarek Soubra), para. 94; Witness PRH357, T. 2 June 2015, p. 14.
1840
Exhibit P335 (Zakaria Badawi’s witness statement), para. 51.
1841
Exhibit P339 (Witness PRH314’s statement), para. 51.
1842
Exhibit P336 (Statement of Tarek Soubra), para. 102; Amer Chehadeh, T. 16 October 2014, p. 11; Mohammed
Dia, T. 16 October 2014, pp 72-73; Witness PRH076, T. 14 October 2014, pp 56-57.
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S500 security cars. These would travel almost side by side where there was enough room or
otherwise fall into a single line behind Mr Hariri’s vehicle. 1843
996.

Finally, there would be a blue Chevrolet Suburban converted to act as an ambulance,1844

driven by a security officer. Witnesses varied on the distance that the ambulance would drive
behind the third security Mercedes S500. According to Mr Tarek Soubra, a civilian bodyguard
who was not on duty on 14 February 2005, Mr Al-Arab had decided that the ambulance would
drive a few hundred metres behind the convoy.1845 Witness PRH234, also not in the convoy on
14 February, stated that the ambulance would usually be around two to three metres behind
because the convoy would drive fast; he could not remember ever hearing about the ambulance
keeping back from the convoy.1846
997.

As it departed from Parliament on Monday 14 February 2005, the convoy was constituted

as usual.1847 There were six vehicles. The ISF Toyota Land Cruiser was up front.1848 The ISF
officers were armed as usual1849 and, on departing for Quraitem Palace, were told: ‘anyone who
gets near the convoy, shoot them because the situation is not good.’1850 Mr Hussein Diab was
driving the Land Cruiser. 1851
998.

The Land Cruiser was followed by the first black Mercedes S500 close protection

vehicle.1852 Mr Chehadeh was, unusually, driving the second vehicle,1853 and Mr Dia was in the

1843

Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 18; exhibit P335 (Zakaria Badawi’s witness
statement), paras 12, 18.
1844
Exhibit P334 (Youssef Al-Ajouz’s witness statement), para. 18; exhibit P335 (Zakaria Badawi’s witness
statement), paras 12, 18; exhibit P339 (Witness PRH314’s statement), para. 18.
1845
Exhibit P336 (Statement of Tarek Soubra), para. 58, see also Witness PRH076, T. 15 October 2014, p. 39.
1846
Exhibit P338 (Witness PRH234’s statement), paras 15, 19.
1847
Amer Chehadeh, T. 16 October 2014, pp 7-9; Mohammed Dia, T. 16 October 2014, pp 67-68, 70-74, 76; Witness
PRH076, T. 14 October 2014, pp 14-17; Witness PRH357, T. 2 June 2015, pp 33-34. See also exhibit P334 (Youssef
Al-Ajouz’s witness statement), para. 18; exhibit P339 (Witness PRH314’s statement), para. 18; exhibit P338 (Witness
PRH234’s statement), para. 14; exhibit P335 (Zakaria Badawi’s witness statement), paras 12, 18; exhibit P336
(Statement of Tarek Soubra), paras 42, 78.
1848
Amer Chehadeh, T. 16 October 2014, p. 12; Mohammed Dia, T. 16 October 2014, pp 68-69, 74; Witness PRH357,
T. 2 June 2015, pp 11-13; Witness PRH076, T. 14 October 2014, p. 19. See also exhibit P288 (Mohammed Dia’s
hand-drawn sketches of Mr Hariri’s convoys), p. 1; exhibit P339 (Witness PRH314’s statement), para. 18.
1849
Witness PRH357, T. 2 June 2015, p. 35; Witness PRH076, T. 14 October 2015, p. 32; Witness PRH149, T. 3 June
2015, p. 92.
1850
Witness PRH357, T. 2 June 2015, pp 41-42.
1851
Witness PRH357, T. 2 June 2015, pp 33-35.
1852
Amer Chehadeh, T. 16 October 2014, pp 12, 20, 36-37; Mohammed Dia, T. 16 October 2014, pp 68-69; Witness
PRH076, T. 14 October 2014, pp 14, 19.
1853
Amer Chehadeh, T. 16 October 2014, pp 5, 9, 11-12.
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passenger seat next to him.1854 Third was Mr Hariri’s armoured vehicle, which he was driving
himself.1855 On the day of the explosion, he was accompanied by Mr Fuleihan.1856 The sketch
below shows the composition of the convoy that day:

Exhibit P288, p. 1

1854

Mohammed Dia, T. 16 October 2014, pp 66, 68-69, T. 17 October 2014, pp 3, 16.
Witness PRH076, T. 14 October 2014, pp 15-16, 19, 34; exhibit P1185 (Statement of Witness PRH009), para. 25.
See also Witness PRH357, T. 2 June 2015, pp 13-14; exhibit P339 (Witness PRH314’s statement), para. 48; exhibit
P335 (Zakaria Badawi’s witness statement), paras 12, 48, 51; exhibit P336 (Statement of Tarek Soubra), paras 96, 98.
1856
Mohammed Dia, T. 16 October 2014, p. 69; Witness PRH076, T. 14 October 2014, p. 21.
1855
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999.

Behind Mr Hariri’s car—fourth and fifth in the convoy—were the other two close

protection vehicles.1857 Mr Mohamed Darwiche—one of Mr Hariri’s personal bodyguards—was
driving the fourth car, and with him were Mr Nasser and Mr Al-Arab, the supervisor of the close
protection team.1858 Mr Ziad Tarraf, a bodyguard, was driving the fifth car. Mr Mohammed
Ghalayini and Mr Omar Al-Masri were in that vehicle with him.1859 The ambulance was last,1860
with a driver and two paramedics, Mr Rachid Hammoud and Mr Mazen Al-Zahabi.1861
1000. Witnesses varied on who usually decided the convoy’s route.1862 According to Mr Tarek
Soubra—one of Mr Hariri’s bodyguards 1863—Mr Al-Arab would decide the route.1864 According
to Mr Dia, Mr Nasser decided the route without consulting the ISF. 1865 On the day of the explosion,
according to Witnesses 9 and 357, Mr Al-Arab and Mr Nasser decided the route ‘as usual’.1866
1001. The journey from Parliament to Quraitem Palace would usually take ten to 15 minutes.1867
On 14 February 2005, the convoy rook the road around the harbour, known as the ‘maritime’ or
‘coastal’ road, back to the palace.1868 The jamming devices were switched on, and the commercial
radios and mobiles were not working.1869 The radio was on in the ambulance, although it was
‘disturbed once or twice’.1870

1857

Amer Chehadeh, T. 16 October 2014, pp 12-13; Mohammed Dia, T. 16 October 2014, pp 68-70; Witness PRH076,
T. 16 October 2014, p. 19.
1858
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 49-62;
exhibit 1V33 (Kamal Nasser’s statement), para. 13; exhibit 1V24 (V058’s statement), para. 6.
1859
Exhibit 2D74 (Witness PRH256’s statements), p. 4.
1860
Amer Chehadeh, T. 16 October 2014, pp 37-38, 41; Mohammed Dia, T. 16 October 2014, pp 69-70; Witness
PRH076, T. 14 October 2014, p. 20; Witness PRH256, T. 22 October 2014, pp 8, 17-18. See also exhibit P338
(Witness PRH234’s statement), paras 14-15.
1861
Witness PRH256, T. 22 October 2010, p. 7.
1862
Exhibit P339 (Witness PRH314’s statement), para. 20; exhibit P336 (Statement of Tarek Soubra), para. 64.
1863
Exhibit P336 (Statement of Tarek Soubra), para. 1.
1864
Exhibit P336 (Statement of Tarek Soubra), para. 60.
1865
Mohammed Dia, T. 17 October 2014, p. 7.
1866
Witness PRH009, T. 11 October 2016, p. 65; exhibit P1185 (Statement of Witness PRH009), para. 13; Witness
PRH009, T. 12 October 2016, pp 83-95 (private session); Witness PRH357, T. 2 June 2015, p. 18. See also Witness
PRH149, T. 3 June 2015, p. 94.
1867
Witness PRH009, T. 11 October 2016, p. 78; Witness PRH357, T. 3 June 2015, p. 2; exhibit P336 (Statement of
Tarek Soubra), para. 60.
1868
Witness PRH076, T. 14 October 2013, p. 22; Amer Chehadeh, T. 16 October 2014, pp 19-20. See also Witness
PRH149, T. 3 June 2015, p. 88.
1869
Exhibit P1185 (Statement of Witness PRH009), paras 18-19; Witness PRH009, T. 11 October 2016, pp 65-66;
Witness PRH149, T. 3 June 2015, p. 97; exhibit P339 (Witness PRH314’s statement), para. 67. See also exhibit P334
(Youssef Al-Ajouz’s witness statement), para. 38; Witness PRH357, T. 2 June 2015, pp 37-38, 40-41.
1870
Witness PRH256, T. 22 October 2014, pp 17, 21. See also Witness PRH076, T. 14 October 2014, p. 35; exhibit
P334 (Youssef Al-Ajouz’s witness statement), para. 33; exhibit P338 (Witness PRH234’s statement), paras 17-18.
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1002. At the start of its journey, the convoy had to stop for a few minutes as it was driving through
Foch Street, due to work on the sidewalk or footpath.1871 As it approached the St Georges Hotel,
however, the convoy was moving smoothly. Witness 76 and Witness 256 both stated that the
convoy was going at about 70 kilometres per hour.1872 Mr Chehadeh testified that the convoy was
moving at 60 to 80 kilometres per hour.1873 Mr Dia could not remember the speed, but said that
the convoy usually moved between 90 and 120 kilometres per hour,1874 and Mr Hammoud thought
that the convoy was going at a ‘normal’ speed immediately before the explosion, between 60 to
70 kilometres per hour.1875
1003. The ambulance vehicle was some distance behind the other cars in the convoy. Witness
256 stated that the ambulance was driving ‘at a distance’ from the rest of the cars in the convoy,
approximately ten to 15 metres.1876 Mr Chehadeh testified that the ambulance would usually ‘stay
at a far distance from the last vehicle’ but he did not know its precise distance on that day. 1877
1004. As the convoy neared the explosion site, the ‘Phoenicia tunnel’, opposite the Phoenicia
Hotel, was to its left.1878 Mr Chehadeh and Mr Dia stated that there were no vehicles blocking their
way, parked in an unusual manner or trying to pull into traffic. 1879 Witnesses 357, 9 and 149 stated
that a large yellow truck, driven by an elderly man and carrying metal, was driving in front of the
convoy.1880 The driver of the Land Cruiser moved closer to the lorry in order to ‘push’ him aside
and allow for the convoy to pass easily. The yellow truck passed over the spot at which the
explosion occurred, there was no other vehicle on that site.1881

1871

Witness PRH256, T. 22 October 2014, pp 18-19.
Witness PRH076, T. 14 October 2014, p. 39; Witness PRH256, T. 22 October 2014, p. 18.
1873
Amer Chehadeh, T. 16 October 2014, p. 20.
1874
Amer Chehadeh, T. 16 October 2014, p. 20; Mohammed Dia, T. 17 October 2014, pp 39-40.
1875
Rachid Hammoud, T. 4 December 2014, pp 19-20.
1876
Witness PRH256, T. 22 October 2014, pp 8, 17-18.
1877
Amer Chehadeh, T. 16 October 2014, pp 37-38, 41.
1878
Witness PRH076, T. 14 October 2014, p. 40. The Trial Chamber understands the witness to be referring to the
Suleiman Frangieh tunnel, also known as the St Georges tunnel.
1879
Amer Chehadeh, T. 16 October 2014, pp 54-56; Mohammed Dia, T. 17 October 2014, p. 17. See also Witness
PRH256, T. 22 October 2014, p. 18.
1880
Witness PRH357, T. 2 June 2015, p. 44; Witness PRH009, T. 11 October 2016, p. 45, T. 13 October 2016, pp 15,
17-18 (private session); Witness PRH149, T. 3 June 2015, pp 97-98. See also exhibit P1185 (Statement of Witness
PRH009), paras 5, 11-12; exhibit P1186 (Statement of Witness PRH009), para. 5.
1881
Witness PRH357, T. 2 June 2015, p. 88, T. 3 June 2015, pp 65-66.
1872
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1005. As the convoy neared the St Georges Hotel, the alarms of parked cars were activated by
the jammers.1882 No witness saw a white Mitsubishi Canter on the right-hand side outside the
St Georges Hotel.1883

C.

The explosion and immediate aftermath

1006. The Parties agree that the explosion occurred at 12:55, killing 22 persons and injuring at
least 226 others. The Legal Representatives of Victims submit that the aftermath of the attack was
chaotic and ‘hell-like’.1884
1007. The explosion occurred around 40 or 50 metres behind the lead vehicle in Mr Hariri’s
convoy.1885 Witnesses described two deep sounds a second apart,1886 a ‘huge roaring sound’ and
‘a wave of hot pressure’,1887 a ‘huge explosion’,1888 ‘the sound of an aircraft going through the
sound barrier’1889 or ‘a missile thrown by a large artillery gun’,1890 and described it as ‘like an
earthquake.’1891 The explosion was heard throughout the city, up to 25 kilometres away. 1892 While
some could barely remember the ordeal due to the injuries and shock,1893 and described it as
‘dream-like’,1894 many gave a vivid account of the explosion and immediate aftermath.
1008. In the convoy, windows shattered in the ISF Land Cruiser at the front, and the vehicle was
pushed several metres forward away from the explosion.1895 The vehicle rolled forward until it

1882

Witness PRH357, T. 2 June 2015, pp 37-39.
Amer Chehadeh, T. 16 October 2014, pp 54-55; Mohammed Dia, T. 17 October 2014, p. 17; Witness PRH009, T.
13 October 2016, pp 14, 19, 21 (private session); Witness PRH357, T. 2 June 2015, p. 45; exhibit P262.1, pp 6-7.
1884
Legal Representatives of Victims final trial brief, paras 91-96.
1885
Witness PRH357, T. 2 June 2015, p. 46.
1886
Exhibit P262.1, p. 7.
1887
Exhibit P82 (Omar Fayoumi’s statement), p. 6. See also exhibit P262.1, p. 8.
1888
Exhibit 1V13 (Wissam Naji’s statement), para. 7.
1889
Exhibit P262.1, p. 8.
1890
Exhibit P336 (Statement of Tarek Soubra), para. 88.
1891
Khalil Al-Arab, T. 10 February 2014, p. 7.
1892
Robert Aoun, T. 30 August 2017, p. 5; Ihsan Fayed, T. 7 September 2017, pp 18-19; Abdel-Qader Darwiche, T.
22 January 2014, pp 13-14.
1893
Exhibit 1V13 (Wissam Naji’s statement), para. 7; exhibit 1V22 (V073’s statement), para. 8; Witness PRH076, T.
14 October 2014, p. 41.
1894
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 11.
1895
Witness PRH009, T. 11 October 2016, p. 45, T. 13 October 2016, p. 16; Witness PRH357, T. 2 June 2015, p. 39.
1883
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came to a stop on the pavement.1896 The driver lost consciousness,1897 and several passengers were
thrown out of the car.1898 The second convoy vehicle also flew forward and then hit the ground
very hard.1899 Mr Hariri was thrown outside his car.1900 The ambulance bumped into the car in
front,1901 and the front part of the ambulance caught fire.1902 The photograph immediately below
shows the scene shortly after the explosion:

Exhibit P65 (Photograph of the scene ofthe explosion), ERN D0001755
1009. Mr Raymond Abou-Chaaya, a postman for the ISF, was riding his motorcycle in heavy
traffic past the Phoenicia Hotel on his way back to ISF headquarters in Achrafieh, after delivering

1896

Witness PRH149, T. 3 June 2015, pp 98, 104-105; exhibit P116.3 (Aerial photo of crime scene marked by Witness
PRH149); Witness PRH357, T. 2 June 2015, pp 47-50; exhibit P116.1 (Aerial photo of crime scene marked by Witness
PRH357).
1897
Witness PRH009, T. 11 October 2016, p. 45; Witness PRH149, T. 3 June 2015, p. 98; Witness PRH357, T. 2 June
2015, pp 51-52.
1898
Witness PRH357, T. 2 June 2015, p. 39; Witness PRH149, T. 3 June 2015, pp 98-99.
1899
Amer Chehadeh, T. 16 October 2014, p. 21; Mohammed Dia, T. 17 October 2014, p. 12.
1900
Witness PRH357, T. 2 June 2015, p. 54.
1901
Witness PRH256, T. 22 October 2014, p. 19.
1902
Witness PRH256, T. 22 October 2014, pp 23-24; Rachid Hammoud, T. 4 December 2014, pp 16-17.
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an envelope to Quraitem Palace.1903 At the moment of the explosion, he was thrown off his
motorcycle about four metres, ‘as though a storm had hit me’.1904
1010. The minutes immediately after the explosion were confused and horrific. Objects were
falling out of the sky around the convoy.1905 There was fire and black smoke all around the
explosion site,1906 and the visibility was very poor due to the dust, fumes and fire.1907 One witness
describes a ‘black, mushroom like cloud.’1908
1011. The HSBC building was a scene of ‘chaos and destruction’.1909 People were screaming.1910
There were ‘fire and flames everywhere,’ 1911 dust and smoke,1912 and it was dark.1913 The moment
of the explosion was described as ‘hell …like the whole building was collapsing’. 1914 The upper
floors had no doors, windows or ceiling left. 1915 It was described as total chaos.1916 The windows
shattered and the ceiling fell onto people;1917 Ms Al-Kasti was trapped with the frame of one of
the glass windows around her neck.1918 Cheques blew out of the windows.1919
1012. In the Machkas Centre, glass smashed everywhere and the gas in the air-conditioner
exploded.1920 In a nearby shop, glass shattered, merchandise broke and the metal doors of the shop
were destroyed.1921 An electric lamp post was blown into the ground floor of the Phoenicia

1903

Exhibit P190 (Raymond Abou-Chaaya’s witness statement), paras 6-9.
Exhibit P190 (Raymond Abou-Chaaya’s witness statement), para. 9.
1905
Exhibit P190 (Raymond Abou-Chaaya’s witness statement), para. 10.
1906
Amer Chehadeh, T. 16 October 2014, pp 21, 24-25; Mohammed Dia, T. 17 October 2014, pp 9, 12; Witness
PRH256, T. 22 October 2014, p. 19; Witness PRH357, T. 2 June 2015, p. 53; exhibit P190 (Raymond Abou-Chaaya’s
witness statement), para. 10.
1907
Amer Chehadeh, T. 16 October 2014, pp 21-22, 24-25; Witness PRH149, T. 3 June 2015, p. 99; Witness PRH357,
T. 2 June 2015, pp 53-54. See also Mohammed Dia, T. 17 October 2014, p. 9; Witness PRH256, T. 22 October 2014,
p. 19.
1908
Exhibit P262.1, pp 8-9.
1909
Exhibit P82 (Omar Fayoumi’s statement), p. 7.
1910
Exhibit P262.1, p. 8.
1911
Victim V016, T. 30 August 2017, p. 47.
1912
Exhibit P82 (Omar Fayoumi’s statement), pp 6-7.
1913
Victim V016, T. 30 August 2017, p. 46.
1914
Victim V016, T. 30 August 2017, pp 37-39, 44-45; exhibit P181 (Bilal Yamout’s witness statement), para. 18. See
also exhibit P190 (V016’s statement), ERN 60209195.
1915
Exhibit P181 (Bilal Yamout’s witness statement), paras 13-14; Victim V016, T. 30 August 2017, p. 45.
1916
Exhibit P181 (Bilal Yamout’s witness statement), para. 14.
1917
Victim V016, T. 30 August 2017, p. 45; exhibit P181 (Bilal Yamout’s witness statement), para. 13; exhibit 1V11
(Sanaa El-Sheikh’s witness statement), para. 12; exhibit P181 (Bilal Yamout’s witness statement), para. 13.
1918
Liliane Khallouf, T. 29 August 2017, p. 10.
1919
Exhibit P181 (Bilal Yamout’s witness statement), para. 17.
1920
Exhibit 1V13 (Wissam Naji’s statement), para. 7.
1921
Exhibit 1V22 (Victim V073’s statement), para. 8.
1904
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Hotel.1922 A restaurant in the vicinity experienced a shock wave, with smashing glass and a
collapsed ceiling.1923

Exhibit 1V6 (Photographs of the HSBC office after the explosion), ERN V031-E011_1
1013. The dead and wounded were everywhere. Witness PRH009 described seeing ‘carnage. I
saw what looked like hell. It was hard for me to set my eyes on what I saw’. 1924 Mr Abou-Chaaya
saw ‘people in red’ and realised they were covered in blood.1925 One woman was trapped under a
small Pepsi truck and her body was cut in two.1926 Witness 149 saw ‘bodies and limbs’, ‘half a
human being’ and the remains of several men. 1927 In the HSBC building, people were covered in
blood.1928
1014. In the 15 minutes or so after the explosion, survivors began to extricate themselves and
others from the scene. Employees and visitors in the HSBC building began leaving by the
1922
1923
1924
1925
1926
1927
1928

Exhibit P262.1, p. 4.
Exhibit P262.1, p. 8.
Witness PRH009, T. 11 October 2016, p. 45. See also Amer Chehadeh, T. 16 October 2014, p. 21.
Exhibit P190 (Raymond Abou-Chaaya’s witness statement), para. 10.
Witness PRH357, T. 2 June 2015, p. 76.
Witness PRH149, T. 4 June 2015, pp 3-4.
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 12; Victim V016, T. 30 August 2017, p. 46.
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staircase.1929 Some crawled,1930 others ran when they could.1931 It took about 20 minutes to clear
everyone out of the building.1932 More able people helped the injured out of the building.1933 HSBC
worker Ms Khallouf tried to help her colleague Ms Al-Kasti, who did not respond, before she was
instructed to leave the building, and did.1934 Witness PRH351 remained in the ‘scene of devastation
and chaos’—‘in a very shocked state’—for the next two hours providing assistance to the
wounded, before leaving to go see his parents and then to a hospital where a wound on his head
was stitched.1935

Exhibit P65 (Photograph of the scene ofthe explosion), ERN D0001816

1929
1930
1931
1932
1933
1934
1935

Liliane Khallouf, T. 29 August 2017, p. 9; Victim V016, T. 30 August 2017, p. 46.
Victim V016, T. 30 August 2017, p. 46.
Liliane Khallouf, T. 29 August 2017, p. 9.
Exhibit P82 (Omar Fayoumi’s statement), pp 4, 7.
Exhibit P181 (Bilal Yamout’s witness statement), para. 15; exhibit P82 (Omar Fayoumi’s statement), pp 7-8.
Liliane Khallouf, T. 29 August 2017, p. 10.
Exhibit P262.1, paras 81-82; exhibit P262, paras 22, 24.
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1015. A call was made from the ISF vehicle—which had been at the front of the convoy—to the
control room, advising that the explosion had occurred. 1936 Mr Hammoud escaped through the roof
of the ambulance, as it was catching fire.1937 The fire extinguisher from the Land Cruiser was used
to try to put out the fire consuming Mr Hariri’s vehicle.1938 Mr Fuleihan was ‘melting because of
the fire’,1939 in flames, burning.1940 Mr Chehadeh went to see if Mr Hariri or anyone else was alive,
but could not see properly because of the fire and smoke.1941 Witness 357 ran towards Mr Hariri’s
vehicle, which was on fire, but Mr Hariri was not inside.1942 Mr Dia, Witness 9 and Witness 357
saw Mr Hariri’s body on the ground; Mr Dia identified him by his wedding ring.1943 After about
ten to 15 minutes, the fuel tanks in the convoy vehicles started to explode,1944 and the ammunition
loaded inside one of the Mercedes vehicles also began to explode.1945
1016. Firefighters arrived and tried to put out the fire. 1946 Mr Zakaria Badawi, one of Mr Hariri’s
civilian bodyguards, 1947 went to the explosion site and saw his friends covered ‘in blood’ and
firemen trying to extinguish fires on cars, bodies and buildings.1948 Sometime afterwards,
ambulances arrived at the scene; some witnesses stated that there was a delay in their arrival.1949
The ambulances were very cramped, and ‘there was blood everywhere’.1950 Witness 357 saw
Mr Hariri being carried to an ambulance, which transported him to the American University
Hospital.1951 At the hospital, according to one witness, Mr Walid Jumblatt told Mr Bahaa Hariri,
Mr Hariri’s son, that his father died.1952 Mr Fuleihan survived the immediate impact of the

1936

Witness PRH009, T. 11 October 2016, p. 45.
Rachid Hammoud, T. 4 December 2014, p. 17.
1938
Witness PRH357, T. 2 June 2015, pp 53-54, T. 3 June 2015, p. 70; Witness PRH009, T. 11 October 2016, p. 46;
Witness PRH149, T. 3 June 2015, pp 99-100.
1939
Witness PRH357, T. 2 June 2015, pp 54, 75. See also Witness PRH149, T. 3 June 2015, pp 100-101; Witness
PRH009, T. 11 October 2016, p. 46.
1940
Witness PRH357, T. 2 June 2015, p. 75; Witness PRH149, T. 3 June 2015, p. 100.
1941
Amer Chehadeh, T. 16 October 2014, pp 21, 25.
1942
Witness PRH357, T. 2 June 2015, pp 53-54.
1943
Mohammed Dia, T. 17 October 2014, p. 9; Witness PRH357, T. 2 June 2015, pp 54-55; Witness PRH149, T.
3 June 2015, pp 15, 99-100.
1944
Amer Chehadeh, T. 16 October 2014, p. 22; Mohammed Dia, T. 17 October 2014, pp 9, 12.
1945
Witness PRH357, T. 2 June 2015, p. 54; Witness PRH009, T. 11 October 2016, p. 45.
1946
Amer Chehadeh, T. 16 October 2014, p. 22.
1947
Exhibit P335 (Zakaria Badawi’s witness statement), p. 2.
1948
Exhibit P335 (Zakaria Badawi’s witness statement), p. 9.
1949
Witness PRH009, T. 11 October 2016, p. 46; Bassem El-Sabeh, T. 17 March 2015, p. 49; Witness PRH149, T.
4 June 2015, p. 2; Victim V016, T. 30 August 2017, p. 47; exhibit 1V22 (V073’s statement), para. 9.
1950
Exhibit 1V12 (Rabih Nohra’s statement), para. 10.
1951
Witness PRH357, T. 2 June 2015, p. 54.
1952
Witness PRH149, T. 4 June 2015, pp 7-9.
1937
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explosion. He was transferred from the American University of Beirut Medical Center to France
for treatment, where he succumbed to his injuries two months later on 18 April 2005. 1953

D.

Searching for relatives in the hospitals

1017. The Legal Representatives of Victims argue that due to the chaos and disorder in the
hospitals, many relatives and friends of the victims failed to obtain accurate information about
them.1954 Witnesses and victims gave evidence about the hardship of searching for information—
from Quraitem Palace, the explosion site and the hospitals— about their relatives, throughout the
remainder of the day and night of 14 February 2005. For some of them, this too continued well
into the days and weeks after.
1018. Many learnt of the attack through TV news broadcasts,1955 which were sometimes
speculative. A Dubai-based station broadcast the news that everyone in the convoy was dead. After
receiving this information from her brother, Mr Hammoud’s wife collapsed. She was seven or
eight months pregnant at the time of the explosion.1956
1019. Witnesses testified that the mobile networks were ‘down’ after the attack, 1957 meaning that
calls to relatives did not go through. A number of witnesses tried to contact Quraitem Palace for
information, but often received no reply, or inaccurate information. When Mr Talal Nasser’s
brother called, nobody answered.1958 Ms Roula Nasser, Talal Nasser’s sister, called and the palace
hung up on her.1959 Ms Zeina Tarraf went to Quraitem Palace in person—some people told her that

1953

Victims agreed facts, V062; exhibit 1V45 (Rule 154 documents Legal Representatives of Victims), pp 745-746.
Legal Representatives of Victims final trial brief, para. 94.
1955
Exhibit 1V37 (Zeina Tarraf’s statement), para. 11; Mamdouh Tarraf, T. 22 January 2014, p. 13; Abdel-Qader
Darwiche, T. 22 January 2014, p. 14; exhibit 1V24 (V058’s statement), para. 9; Ihsan Fayed, T. 7 September 2017,
pp 20-21, 32-33.
1956
Rachid Hammoud, T. 4 December 2014, pp 34-35.
1957
Exhibit P181 (Bilal Yamout’s witness statement), para. 15; Victim V016, T. 30 August 2017, p. 49; exhibit P82
(Omar Fayoumi’s statement), p. 9; exhibit 1V35 (Bazika Nasser’s statement), para. 11; exhibit 1V38 (Dina
Ghalayini’s statement), para. 7; exhibit 1V34 (Roula Nasser’s statement), para. 11; exhibit 1V36 (Clemence Tarraf’s
statement), para. 9; Liliane Khallouf, T. 29 August 2017, p. 23; Lama Ghalayini, T. 28 August 2017, p. 18; Robert
Aoun, T. 30 August 2017, pp 6-7; Ihsan Fayed, T. 7 September 2017, pp 19-20; Witness PRH256, T. 22 October
2014, p. 19. Landlines were not affected, Robert Aoun, T. 30 August 2017, p. 7.
1958
Exhibit 1V33 (Kamal Nasser’s statement), para. 10.
1959
Exhibit 1V34 (Roula Nasser’s statement), paras 12-13.
1954
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her husband had been out with the convoy, while others said he was there in the palace.1960
Mr Abdel-Qader Darwiche called the palace and was told that his brother was fine. 1961
1020. While some witnesses were unable to reach the explosion site,1962 others reached the site
and tried to get information about their missing relatives. Mr Robert Aoun drove to about one-anda-half kilometres from the location of the explosion, parked and walked on foot to the explosion
site. He described the site as ‘the end of the world. Blood everywhere. Fire everywhere.
Destruction.’ 1963 The security forces would not let him enter the site, and the officer in charge told
him that there were no more bodies or wounded persons at the site, and that he should look in the
hospitals.1964 Ms Roula Nasser went to the explosion site and saw someone that she knew, who
told her that Mr Nasser was ‘fine and alive’, and had been taken to the American University
Hospital.1965
1021. Many witnesses described searching between the various hospitals in Beirut looking for
missing persons.1966 The hospitals were extremely crowded,1967 and full of burned bodies.1968
While the American University Hospital had a list on the wall with injured people’s names,1969
records were not complete. Misinformation was rife. Mr Wissam Naji’s father was first informed
that his son was dead, and only found out that he was alive after about four hours.1970 Ms Zeina
Tarraf stayed until the evening at the hospital, ‘running around and looking for answers’.1971
Victim 37 was told by an official at the American University Hospital to go home because they
could not do anything for her.1972

1960

Exhibit 1V37 (Zeina Tarraf’s statement), para. 12.
Abdel-Qader Darwiche, T. 22 January 2014, p. 18.
1962
Khalil Al-Arab, T. 10 October 2015, p. 8.
1963
Robert Aoun, T. 30 August 2017, p. 6.
1964
Robert Aoun, T. 30 August 2017, pp 8, 15.
1965
Exhibit 1V34 (Roula Nasser’s statement), para. 12.
1966
Abdel-Qader Darwiche, T. 22 January 2014, p. 15; exhibit 1V31 (V038’s statement), para. 10; exhibit 1V30
(V037’s statement), para. 11; Khalil Al-Arab, T. 10 October 2015, p. 8; Lama Ghalayini, T. 28 August 2017, p. 19;
Nazih Abu Rjeily, T. 24 January 2014, p. 8; exhibit 1V23 (Nivine Darwiche’s statement), para. 11; Mamdouh Tarraf,
T. 22 January 2014, p. 24; Robert Aoun, T. 30 August 2017, pp 15-16; exhibit 1V30 (V037’s statement), paras 11,
13; exhibit P265 (Witness statement of Abdel-Hakim Ghalayini), ERN 60291709.
1967
Exhibit 1V25 (Hicham Osman’s statement), para. 10; exhibit 1V26 (Mohammed Osman’s statement), para. 11;
exhibit 1V36 (Clemence Tarraf’s statement), para. 10; exhibit 1V37 (Zeina Tarraf’s statement), para. 12.
1968
Exhibit 1V13 (Wissam Naji’s statement), para. 8.
1969
Exhibit 1V33 (Kamal Nasser’s statement), para. 8.
1970
Exhibit 1V13 (Wissam Naji’s statement), para. 10.
1971
Exhibit 1V37 (Zeina Tarraf’s statement), para. 13.
1972
Exhibit 1V30 (V037’s statement), para. 12.
1961
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1022. Information about deceased family members was disseminated through unofficial
channels. Mr Darwiche was told by one of Mr Hariri’s bodyguards that his brother was dead;1973
and Ms Clemence Tarraf was informed by a convoy member. 1974 Mr Kamal Nasser was informed
by a bodyguard that there was ‘nothing left’ of his brother.1975 Ms Clemence Tarraf described
opening curtains in all of the rooms in the American University Hospital to try to find her
brother.1976
1023. Some witnesses described how they were not given access to the morgues. Others, who
were allowed in, vividly described the horrors of looking among unknown dead bodies for their
dead family members.1977 Mr Kamal Nasser ‘was opening the drawers of the dead. The authorities
forgot about me there due to the chaotic situation. I was left alone, searching for my brother’s
corpse, but I could not find it.’1978 Witness PRH352’s son was given a shoe belonging to a
completely burnt unidentified body.1979 Mr Nasser saw Mr Hariri’s body in one of the drawers, as
well as Mr Darwiche’s, whose body had been cut in half. Some drawers contained only the remains
of human bodies.1980 Victim 37 searched among the bodies in the morgue of the American
University Hospital and described the scene as ‘terrifyingly unpleasant’: ‘There were body parts
everywhere. I cannot erase that disturbing sight from my head since then …One of the deceased
had a bullet proof vest on his body, but all his limbs were missing.’ 1981
1024. While Mr Abu Rjeily described how his brother ‘did not seem dead’,1982 other witnesses
told of the especially traumatic experience of seeing the damaged bodies of loved ones. Mr AbdelQader Darwiche’s brother’s head was ‘totally maimed’, with only a bit of his hair remaining, and

1973

Abdel-Qader Darwiche, T. 22 January 2014, p. 18.
Exhibit 1V36 (Clemence Tarraf’s statement), para. 10.
1975
Exhibit 1V33 (Kamal Nasser’s statement), para. 14.
1976
Exhibit 1V36 (Clemence Tarraf’s statement), para. 11
1977
Lama Ghalayini testified that her sister was given access to the morgue of the American hospital to check whether
her father was there because his name was not listed among the deceased, Lama Ghalayini, T. 28 August 2017, p. 19.
After a suggestion made at one of the hospitals, Mr Aoun began to search the morgues, Robert Aoun, T. 30 August
2017, p. 16. Other witnesses were not immediately given access to the morgues. When Mamdouh Tarraf arrived at
the American University Hospital, he asked to be let in to the morgue, but was not allowed in there by policemen. He
was finally given access to the morgue after a request by someone from Quraitem Palace, Mamdouh Tarraf, T.
22 January 2014, p. 25. Victim 27 went to the hospital but was not allowed to see the body, exhibit 1V21 (V027’s
statement), para. 13.
1978
Exhibit 1V33 (Kamal Nasser’s statement), para. 12.
1979
Exhibit 1V39 (Witness PRH352’s statement), para. 9.
1980
Exhibit 1V33 (Kamal Nasser’s statement), para. 13.
1981
Exhibit 1V30 (V037’s statement), para. 12.
1982
Nazih Abu Rjeily, T. 24 January 2014, p. 11.
1974
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he was missing arms and legs.1983 Mr Nasser was given a bag of of mixed body parts, some of
which were initially buried in a grave designated for his brother despite not belonging to him.1984
He ‘did not dare to tell this to the rest of the family.’ 1985

E.

Search and rescue efforts of the Lebanese authorities at the
explosion site

1025. The Trial Chamber heard evidence about the way in which the Lebanese authorities dealt
with search and rescue operations at the explosion site. The Legal Representatives of Victims
highlighted the lack of cooperation and coordination, inefficiency of search efforts and lack of
professionalism on behalf of the Lebanese authorities, in particular in relation to the death of
Mr Zahi Bou Rjeily.1986 Mr Abu Rjeily and the Ghalayini family offered particularly tragic
accounts of the failures of the Lebanese authorities in relation to their family members.
1026. Mr Abu Rjeily, Mr Zahi Bou Rjeily’s brother, went to the explosion site at around 20:00
in the evening of 14 February 2005. He was unable to pass the secure perimeter and was told that
no further injured people or bodies were found.1987 He tried to give a statement to the police, but
was told that they were unable to do anything.1988 The following day he returned around 09:00 and
saw an ambulance leaving the St Georges for the American University Hospital. The family was
told that a body had been found and the officer in charge later confirmed that the body belonged
to Mr Zahi Bou Rjeily.1989 Mr Abu Rjeily learnt from the coroner’s report that his brother had lived
for 12 hours after the explosion. He had suffocated to death, as late as 05:00 in the morning of 15
February 2005.1990
1027. Ms Lama Ghalayini provided evidence about her family’s traumatic experiences in trying
to find her father’s body. The Ghalayini family made repeated efforts to ensure that the explosion
site was adequately searched, including bringing their own search equipment. Body parts not

1983
1984
1985
1986
1987
1988
1989
1990

Abdel-Qader Darwiche, T. 22 January 2014, pp 15-16.
Exhibit 1V33 (Kamal Nasser’s statement), para. 14-15.
Exhibit 1V42 (Professor Letschert’s report), p. 17.
Legal Representatives of Victims final trial brief, paras 95-96.
Nazih Abu Rjeily, T. 24 January 2014, p. 9.
Nazih Abu Rjeily, T. 24 January 2014, p. 10.
Nazih Abu Rjeily, T. 24 January 2014, p. 11.
Nazih Abu Rjeily, T. 24 January 2014, pp 11-12.
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belonging to Mr Ghalayini were found on Friday 18 and Monday 21 February 2005. 1991 The family
was permitted access to the crime scene on 2 March 2005, at 09:00, to observe the search
operations which were being undertaken.1992 At around 10:30, Ms Ghalayini’s uncle tried to
negotiate with the senior police officer on site to gain entry, and as he did so, he smelled ‘a really
bad smell. The smell of bodies.’1993 Her uncle asked the Civil Defence to check that spot.1994 After
the removal of a thin layer of sand of around ten centimetres, they found a foot, which did not
belong to Mr Ghalayini, but underneath it was Mr Ghalayini’s body. 1995

F.

Forensic evidence

1028. The Trial Chamber heard from witnesses who were members of the international and
Lebanese forensic teams which investigated the explosion. The Lebanese Military Intelligence and
ISF conducted their own investigation and analyses of the explosion in February and March
2005.1996 Several witnesses provided evidence on their role in the investigation, such as members
of the Lebanese ISF forensic team—Mr Mahmoud Khashab, Mr Hussein Krayem,1997 Mr Walid
Othman, Mr Joseph Safi and Witness PRH566—and Lebanese ISF judicial police, including
Mr Mohammed Kheireddine, Mr Tanios Gemayel, Mr Elie Hawa and Mr Michel Jbeily.
1029. Lebanese military investigating judges—first Judge Rasheed Mezher and later Judge
Michel Abou-Arraj—were in charge of overseeing the investigation and delegated the
investigation of the crime scene to the ISF directorate-general.1998
1030. Following a request from the Lebanese prime minister, the UN Secretary-General
dispatched a fact-finding mission to Beirut to inquire into the causes, the circumstances and the
consequences of this assassination.1999 Following its arrival in Beirut on 25 February 2005, the

1991

Lama Ghalayini, T. 28 August 2017, pp 31, 51.
Lama Ghalayini, T. 28 August 2017, pp 70, 78-79.
1993
Lama Ghalayini, T. 28 August 2017, pp 80, 83.
1994
Lama Ghalayini, T. 28 August 2017, p. 80.
1995
Lama Ghalayini, T. 28 August 2017, pp 81, 84-85.
1996
Exhibit 2D4 (Report by General Ashraf Rifi, 15 March 2005); exhibit P282 (Statement of Ziad Nasr), ERN
60287014; exhibit P247 (ISF Explosives Bureau report, 2 March 2005), p. 1.
1997
The witness’s last name is spelled differently in various documents and submissions in this case. However, the
witness spelled his name in court as ‘Krayem’ and the Trial Chamber will use this spelling, Hussein Krayem, T.
10 September 2014, p. 3.
1998
Jamil El-Sayyed, T. 7 June 2018, pp 13-14.
1999
The FitzGerald Commission. Judicial notice facts, no. 1; Decision on taking judicial notice, para. 28, disposition,
table A.
1992

Case No. STL-11-01/T/TC

328 of 2642

18 August 2020

R332314

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

mission met Lebanese officials and representatives of different political groups, thoroughly
reviewed the Lebanese investigation and legal proceedings, examined the crime scene and the
evidence collected by the Lebanese authorities, collected and analysed samples from the crime
scene and interviewed witnesses in relation to the crime. 2000
1031. On 1 March 2005, Mr Peter FitzGerald, the head of the UN fact-finding mission,2001 asked
the Swiss government to send a team of specialists in the areas of explosives, ballistics, DNA and
crime-scene work to assist in the investigation.2002 The Swiss government sent a team of experts
to Beirut on 5 March 2005, and they issued a report later that month.2003
1032. In July 2005, the UNIIIC—which had been established by Security Council Resolution
1595 on 7 April 2005 and was operational as of 16 June 2005—contacted the Dutch government
asking it to conduct a forensic investigation of the crime scene. 2004 Between 28 and 31 July 2005,
Mr Joe Hoffman2005 and Dr Anick van de Craats2006 made an initial visit to the crime scene.2007
The Dutch forensic team arrived on 11 August 2005, headed by Mr Hoffman, and was comprised
of crime scene investigators from the Dutch Forensic Police, including Mr Jan Kuitert2008 and
Dr van de Craats.2009 It started the investigation of the crime scene on 13 August 2005.2010 Their
report came out at the end of September 2005. 2011
1033. The Dutch forensic team received assistance: from Lebanese ISF officers in searching the
crime scene; a team of six British divers and divers from the Lebanese fire brigade in searching
2000

Judicial notice facts, no. 1.
The Fact-finding Mission to Lebanon inquiring into the causes, circumstances and consequences of the
assassination of former Prime Minister Rafik Hariri was headed by Mr Peter FitzGerald and submitted its report on
24 March 2005 (S/2005/203).
2002
Exhibit P242 (Swiss forensic team expert report), p. 3.
2003
Exhibit P242 (Swiss forensic team expert report), pp 3, 20.
2004
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 5; Anick
van de Craats, T. 28 August 2014, pp 5-6.
2005
Then head of crime scene investigation department of the Dutch Forensic Police in Limburg-Zuid; now deceased.
2006
The Trial Chamber declared Anick van de Craats a forensic expert in the area of explosives, Decision on twelve
expert witnesses, para. 15.
2007
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 5; Anick
van de Craats, T. 28 August 2014, p. 7.
2008
The Trial Chamber declared Jan Kuitert a forensic expert specialising in the area of explosives, Decision on twelve
expert witnesses, para. 15.
2009
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 6; Anick
van de Craats, T. 28 August 2014, pp 7, 10.
2010
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7; Anick
van de Craats, T. 28 August 2014, p. 15.
2011
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 5-7, 89.
2001
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underwater in the St Georges marina; and from expert Witness PRH5072012 and Mr Ali
Mohammed Diab, an electronics technician, with the recognition and examination of the damaged
remains of jamming devices. 2013 Dr Gerard Murray advised the Dutch forensic team on the crime
scene investigation.2014 Mr Gerhard Geyer2015 assisted in identifying the parts of the Mitsubishi
Canter used in the attack.2016 Witnesses PRH185 and PRH1862017 provided expert reports on the
identification of a piece of an engine block.2018 A scientist from France and a team of three
Japanese crime scene investigators assisted with the crime scene investigation and analysis.2019
The Dutch forensic team consulted a specialist of the Lebanese seismic institute in Beirut and Dr
Fouad Hussein Ayoub2020 in relation to searching for human remains in the crime scene. In the
final stage of the Dutch forensic team’s investigation, a toxicologist at the American University
College of Science and Technology in Beirut analysed the chemical composition of materials
found at the crime scene.2021
1034. The Spanish government dispatched a team of experts from May to June 2006, including
forensic crime-scene investigator Witness PRH155,2022 and they issued a report in July 2006.2023
2012

The Trial Chamber declared Witness PRH507 an expert in matters regarding the functioning and operation of
jamming devices, Decision on twelve expert witnesses, para. 10.
2013
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7, appendix
B.
2014
Dr Murray is a chemist from Forensic Science Northern Ireland who was deemed to be an expert in forensic
explosives investigations, Gerard Murray, T. 29 September 2014, pp 7-8; exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7; exhibit P277 (Report of Gerard Murray), p.
1; Decision on twelve expert witnesses, paras 13-15.
2015
An expert in identifying Mitsubishi Canter parts, Decision on expertise (Mr Geyer).
2016
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7; Anick
van de Craats, T. 28 August 2014, p. 19.
2017
Witness PRH185 is an expert in tool marks, analysis and fractography and Witness PRH186 is an expert in vehicles
and trucks. The Trial Chamber found that Witnesses 185 and 186 were qualified within the meaning of Rule 161 to
offer an expert opinion as to the identification of a piece of an engine block, Decision on twelve expert witnesses,
paras 52, 55, 58, 61.
2018
Exhibit P342 (Witness PRH186’s expert report on examination of an engine part, 28 June 2010); exhibit P343
(Witness PRH185’s expert report on damage to an engine block, 3 June 2010).
2019
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7; Anick
van de Craats, T. 28 August 2014, p. 19.
2020
Dr Ayoub was declared by the Trial Chamber under Rule 161 as an expert in forensic science specialised in human
identification, Decision on expert reports of 1 July 2014; Decision on expertise (Professor Ayoub and Dr Mansour).
See also Fouad Ayoub, T. 1 July 2014, pp 11-13, 15-16. Dr Ayoub wrote seven reports for the UNIIIC, of which two
were co-authored. The reports describe the collection of human remains from the crime scene of the explosion,
information about the DNA profiling of those remains and the DNA profiling of individuals related to alleged suspects.
2021
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 8.
2022
Witness 155 was declared by the Trial Chamber as a forensic expert under Rule 161, Decision on expertise
(Witness PRH155), paras 1, 3-4, disposition.
2023
Witness PRH155, T. 24 September 2014, p. 17; exhibit P266 (Spanish forensic team expert report), pp 2-3, 13,
291.
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As examined more fully below, several other experts conducted subsequent forensic analyses of
the explosion.

1.

Crime scene investigation and recovery of evidence
(a)

Initial surveillance and investigation at the crime scene

1035. Members of the Lebanese security, military, judicial and Civil Defence services, and of the
Red Cross, participated in the rescue, evacuation and body recovery operations at the crime scene
immediately after the explosion. This included fire stations from different sectors of Beirut, the
ISF Central Accidents Bureau, falling under the ISF judicial police, the ISF Explosives Bureau
and the ISF Counter-terrorism and Major Crimes Unit.
1036. Mr Khaled Toubaili is a retired fireman who served in the Beirut Fire Department as a first
lieutenant at the time of the attack.2024 At 12:55 on 14 February 2005, he was on duty at the
Bashoura Barracks in Beirut when he heard a massive explosion and immediately took his crew to
the scene with two fire trucks and one ambulance. Mr Toubaili and his crew reached the Four
Seasons Hotel and saw columns of fire and thick black smoke.2025 There was no visibility at the
crime scene; it was completely dark because of the smoke and breathing was impossible without
a mask.2026
1037. Mr Toubaili realised that his resources were inadequate to extinguish the fire and called for
reinforcements from the three fire department sectors in Beirut.2027 He and his crew could not
advance past an area between the St Georges Hotel and the Phoenicia Hotel—ten to 15 metres
from the crater—because of rubble on the road.2028 At that point, Mr Toubaili instructed fire
fighters to approach the crater while the ambulance team took five or six injured people to the
American University Hospital in Beirut.2029 The fire brigade command and teams from the three
fire department sectors arrived at the scene ten minutes after Mr Toubaili; the Red Cross and the
Civil Defence arrived later.2030
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2027
2028
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1038. Mr Toubaili’s crew extinguished the burning vehicles on the north side of the crater, near
the Byblos building, while crews from the second and third sectors who had arrived from the south
worked to extinguish the fire on the other side of the crater.2031 The area between the crater and
the St Georges Hotel was impassable.2032

Aerial photograph of the crime scene with the crater in the middle and the two hotels

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 11 (photograph 1)
1039. The first two floors of the Byblos building were on fire. Smoke was coming from the
uninhabited St Georges Hotel. This smoke made breathing hard for anyone near the building. 2033
Mr Toubaili took some team members into the first two floors of the Byblos building to search for
people in need of assistance and to evacuate victims and extinguish fires. 2034 The team found four
or five people who had been injured and had lost consciousness and immediately took them to the
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hospital.2035 Inside the Byblos building, a member of Mr Toubaili’s team informed him that the
bombing had targeted Mr Hariri.2036
1040. Mr Toubaili and his team were forced to fight the fire lying down for fear of more
explosions from petrol tanks.2037 The fire was constantly reigniting until large quantities of foam
were used to completely extinguish it. The armoured cars in Mr Hariri’s convoy posed a much
greater difficulty to the firefighters than civilian cars, due to their large and protected fuel tanks. 2038
The

firefighters

commenced

the

cooling-down process

after the

fire

was

completely

extinguished—the entire process took over three hours.2039 Mr Toubaili and his team left the area
at around 19:00 that evening.2040
1041. A total of 70 to 80 firefighters were called to assist at the explosion site, in addition to
military officers both in plain clothes and in uniform2041 who directed the operations.2042 Mr
Toubaili clarified that it was not the fire department’s role to prevent civilians from entering the
crime scene, however, the fire brigade used yellow cordon tape to create a perimeter around the
area after the fire was extinguished.2043 This perimeter did not cover the narrow St Georges side
of the crater.2044 Mr Toubaili was not concerned about the crater as it did not contain any injured
people or any fires—the military and security forces were in charge of the crater. 2045 No one from
Mr Toubaili’s team moved any bodies from the crime scene.2046
1042. Mr Mohammed Kheireddine, an adjutant-in-chief with the ISF judicial police in the Central
Accidents Bureau,2047 was working at the Helou barracks in Beirut on 14 February 2005 when he

2035

Khaled Toubaili, T. 27 January 2014, p. 26.
Khaled Toubaili, T. 27 January 2014, p. 29.
2037
Khaled Toubaili, T. 27 January 2014, p. 31.
2038
Khaled Toubaili, T. 27 January 2014, p. 32.
2039
Khaled Toubaili, T. 27 January 2014, pp 33, 35.
2040
Khaled Toubaili, T. 28 January 2014, p. 36.
2041
The uniforms worn by people at the scene were designated according to their role and rank, Khaled Toubaili, T.
28 January 2014, pp 9-10.
2042
Khaled Toubaili, T. 28 January 2014, pp 25, 28, 34.
2043
Khaled Toubaili, T. 28 January 2014, pp 12, 39-40.
2044
Khaled Toubaili, T. 28 January 2014, p. 46.
2045
Khaled Toubaili, T. 28 January 2014, p. 22.
2046
Khaled Toubaili, T. 28 January 2014, p. 34.
2047
Mohammed Kheireddine, T. 22 July 2014, p. 15; exhibit P236 (Statement of Mohammed Kheireddine), pp 2, 8.
2036
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heard the explosion.2048 He and his team received an order from the police operation centre2049 and
following an order from the section chief, they rushed to the crime scene.2050 They arrived about
an hour after the explosion,2051 where they took photographs, recorded a video and made notes.2052
He had not previously inspected such a large crime scene. 2053
1043. Mr Kheireddine and his team spent four to five hours at the crime scene, dressed in civilian
clothing.2054 On arrival, there was no barrier to entering the crime scene, and no one registering
the names of all persons present.2055 There were many people at the crime scene, including
members of the ISF, army intelligence and military police. 2056 Mr Kheireddine observed numerous
damaged and burned vehicles and wreckage surrounding the crater, including two Mercedes
vehicles from which charred bodies, two from one and three from the other, were lifted out. 2057
1044. Some bodies had already been transferred to local hospitals when Mr Kheireddine and his
team arrived at the scene.2058 Authorities removed the top of a vehicle with a small bulldozer in
order to remove bodies from the vehicle.2059 The fire at the crime scene had been extinguished
when he arrived,2060 and the crater was filled with water from broken pipes and water used to put
out the fire.2061

2048

Exhibit P236 (Statement of Mohammed Kheireddine), pp 8, 15.
Mr Kheireddine refers to receiving the order from the ‘operation centre’ and later from the ‘Beirut Police Operation
Room’, exhibit P236 (Statement of Mohammed Kheireddine), pp 8, 23.
2050
Exhibit P236 (Statement of Mohammed Kheireddine), pp 8, 23.
2051
Mohammed Kheireddine, T. 22 July 2014, pp 29-30, 46, 60; exhibit P236 (Statement of Mohammed Kheireddine),
p. 8.
2052
Mohammed Kheireddine, T. 22 July 2014, pp 18-22, 31-32, 48-49, 52, 58-60, T. 23 July 2014, p. 56; exhibit P236
(Statement of Mohammed Kheireddine), pp 8-9, 23; exhibit P171 (Video of explosion site).
2053
Mohammed Kheireddine, T. 22 July 2014, pp 28-29.
2054
Mohammed Kheireddine, T. 22 July 2014, pp 49, 61.
2055
Mohammed Kheireddine, T. 22 July 2014, pp 43-44.
2056
Mohammed Kheireddine, T. 22 July 2014, pp 60-61; Abdel-Badih Soussi, T. 3 February 2014, pp 4-8, 10-12, 1516.
2057
Exhibit P236 (Statement of Mohammed Kheireddine), pp 23, 29-43, 55.
2058
Mohammed Kheireddine, T. 23 July 2014, p. 41.
2059
Mohammed Kheireddine, T. 23 July 2014, pp 41-43.
2060
Mohammed Kheireddine, T. 22 July 2014, pp 57-59.
2061
Mohammed Kheireddine, T. 22 July 2014, p. 68; exhibit P238 (ISF forensic report), p. 2. See also Witness
PRH301, T. 4 February 2014, pp 47-49; exhibit P118 (Report on escorting Swiss experts), pp 70-71.
2049
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Removal ofconvoy vehicles from the crime scene
1045. Six vehicles, including five from Mr Hariri’s convoy, were removed by the ISF from the
inner crime scene to the police headquarters at Helou Barracks during the evening on 14 February
2005.2062
1046. First Sergeant Tanios Gemayel, an adjutant with the ISF judicial police working in the
Central Accidents Bureau, like Mr Kheireddine, was asked to go to the crime scene between 22:00
and 23:00 on 14 February 2005 to film the transfer of Mr Hariri’s convoy vehicles to the Helou
Barracks in Beirut.2063 He worked until around 02:00 the next morning.2064 Mr Gemayel assigned
each damaged vehicle from the convoy a number from ‘one’—Mr Hariri’s vehicle—to ‘six’ while
at the crime scene.2065 The vehicles were taken to the barracks on a big truck; Mr Gemayel
accompanied them and photographed the vehicles once at the barracks.2066 He described the
presence of trucks, bulldozers and other vehicles at the crime scene. 2067 He noted that there was a
level of urgency to remove the cars quickly from the crime scene, for reasons he did not know.2068
Stills from the video of the removal of the vehicles are immediately below:

2062

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 13, 19,

50.
2063

Tanios Gemayel, T. 10 February 2014, pp 22, 24-27, 31-32, 57-58, 60; exhibit P179 (Statement of Tanios Gemayel
dated 10 August 2005), p. 3; exhibit 5D5 (Video of transfer of cars to Helou Barracks). See also exhibit P236
(Statement of Mohammed Kheireddine), p. 8.
2064
Tanios Gemayel, T. 10 February 2014, p. 27.
2065
Tanios Gemayel, T. 10 February 2014, pp 26, 28-29, 31-32, 59, 65, 73, 84-85, 89-90; exhibit P179 (Statement of
Tanios Gemayel dated 10 August 2005), p. 3; exhibit P180 (Diagram on which Mr Gemayel marked the locations of
vehicles ‘one’ through ‘four’); exhibit 5D7 (Annotated version of ISF diagram of placement of vehicles after the
explosion).
2066
Tanios Gemayel, T. 10 February 2014, pp 26-27; exhibit P179 (Statement of Tanios Gemayel dated 10 August
2005), pp 3-4. See also Witness PRH301, T. 4 February 2014, pp 47-49; exhibit P118, pp 70-71.
2067
Tanios Gemayel, T. 10 February 2014, pp 61-62, 74, 80-81; exhibit P179 (Statement of Tanios Gemayel dated 10
August 2005), p. 3; exhibit 5D5.
2068
Tanios Gemayel, T. 10 February 2014, p. 86.
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Exhibit 5D5 (Video oftransfer ofcars to Helou Barracks), 2:56

Exhibit 5D5 (Video oftransfer ofcars to Helou Barracks), 6:08
1047. Mr Jamil El-Sayyed, a military officer and director of the Lebanese General Security
Directorate at the time of the attack,2069 who testified for the Oneissi Defence stated that he was

2069

Jamil El-Sayyed, T. 5 June 2018, pp 2-3.
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informed that military investigating Judge Rasheed Mezher ordered that the vehicles be moved the
same night and the authorities were planning on opening the road for traffic the following day.2070
Mr El-Sayyed testified that he intervened and told the Minister of Interior and Brigadier-General
Al-Hajj that this was not a normal traffic accident and that they could not open the road and must
preserve the crime scene.2071 According to Mr El-Sayyed, there was no contamination of the crime
scene after this, but ‘of course there were some mistakes that were committed’. 2072
Examination ofconvoy vehicles
1048. The Dutch forensic team examined the vehicles and the remains at the barracks, almost
five months later, on 5 and 6 September 2005.2073 The Spanish forensic team examined the convoy
vehicles during a five day period between 11 May and 3 June 2006 as part of its forensic analysis
of the crime scene.2074 All of the vehicles were stored at the Lebanese police headquarters and
were covered with blue plastic when the Dutch team’s investigations started, however they
reported that it was not clear whether the vehicles had been protected in this way during the
previous six months.2075 The Spanish team reported that all of the vehicles were covered with
tarpaulins and were under cover when they conducted their later investigation. 2076
1049. Witness 155, working with the Spanish forensic team, testified that in terms of his analysis
as a ballistics expert, the transfer of the cars from the crime scene to the Helou Barracks before
their examination did not cause a problem, as precautions had been taken not to lose the
evidence.2077 However, he said that an examination of the vehicles at the crime scene would have
provided a clearer picture.2078

2070

Jamil El-Sayyed, T. 5 June 2018, p. 110.
Jamil El-Sayyed, T. 5 June 2018, pp 108-111.
2072
Jamil El-Sayyed, T. 5 June 2018, p. 109.
2073
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 50; Anick
van de Craats, T. 28 August 2014, p. 70.
2074
Exhibit P266 (Spanish forensic team expert report), pp 13, 144.
2075
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 50.
2076
Exhibit P266 (Spanish forensic team expert report), p. 144.
2077
Witness PRH155, T. 25 September 2014, p. 34.
2078
Witness PRH155, T. 25 September 2014, pp 35-36.
2071
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1050. The Dutch forensic team numbered the convoy vehicles 401, 402, 403, 405 and 406.2079
Metal debris from another vehicle was also removed from the crime scene and placed next to the
six vehicles.2080 It was numbered 404.2081
1051. A black Toyota Land cruiser VX-R, with number plate B485868, was numbered vehicle
401.2082 The damage the vehicle sustained was typical of a blast wave of an explosion. It was hit
on the rear by the explosion but with insufficient impact to make any perforations.2083
1052. Vehicle 402, a black Mercedes Benz S500 with number plate B186395, had also been
severely damaged.2084 Vehicle 402 was hit from the rear by the blast and had more damage than
vehicle 401 because it was closer to the blast. 2085
1053. Vehicle 403 was an armoured Mercedes Benz S600, driven by Mr Hariri himself.2086 It had
structural damage despite the armour, and both the exterior and interior were completely

2079

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 49; exhibit
P266 (Spanish forensic team expert report), pp 264-266. Another vehicle, numbered 301, was a black BMW with
number plate B400745 that had also been transferred and placed in the barracks. The Dutch forensic team noted
specifically that the vehicle’s roof was bent inwards, the front windshield was broken and all other windows were
missing. The body had several perforations and the back of the vehicle was more severely damaged than the front.
The Dutch forensic team concluded that this vehicle was not in close range of the explosive device, and that this type
of vehicle was not used in Mr Hariri’s convoy, therefore it did not belong to the convoy, exhibit P244 (Report of
forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 49.
2080
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 49.
2081
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60, 65.
2082
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 49-50;
exhibit P266 (Spanish forensic team expert report), p. 264. Specifically, the vehicle had dents in the front, on the sides
and on top and a large dent in the rear. Its rear bumper was perforated twice. The front windshield was blown in, all
other windows were missing and the airbags had been activated, exhibit P244 (Report of forensic investigations,
Ministry of Justice, Netherlands Forensic Institute), pp 49-50; exhibit P266 (Spanish forensic team expert report), pp
144-159.
2083
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 49-50;
exhibit P266 (Spanish forensic team expert report), pp 264-265.
2084
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 51-52;
exhibit P266 (Spanish forensic team expert report), p. 264.
2085
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 51-52;
exhibit P266 (Spanish forensic team expert report), pp 264-265. Specifically, both sides of the vehicle and the roof
were heavily dented and the sun roof window was broken. The spare wheel cover at the bottom was ripped open and
the exhaust was perforated. The bonnet was penetrated by the four suspension springs and the front bumper was
partially detached. The right side of the vehicle was perforated and dented at full length. The rear bumper had a large
number of perforations and was partly detached. The trunk lid was heavily deformed. The windshield and the rear
right window were perforated, the rear left window was pulled down and had a crack and the other windows were
broken. Airbags had been activated in the front and on the left side. The front left wheel was intact, the front right tyre
was perforated and the rear tyres slid off the rims, exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), pp 51-52. See also exhibit P266 (Spanish forensic team expert report), pp 159-182.
2086
Exhibit P266 (Spanish forensic team expert report), p. 264; exhibit P244 (Report of forensic investigations,
Ministry of Justice, Netherlands Forensic Institute), pp 53-54.
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destroyed.2087 The expert forensic teams concluded that the vehicle was hit from the rear right side
by the blast wave.2088
1054. Vehicle 404, a Mercedes Benz S, was almost completely destroyed. 2089 Some of the vehicle
parts, for example, the remains of a spare wheel, a metal part of one of the seats and part of the
axis, were identified by their article numbers as belonging to a Mercedes S type built after 1998.2090
The Dutch forensic team found further severely damaged vehicle parts, for example bottom plates
with seat railings and an engine block,2091 ‘showing Mercedes characteristics’.2092 Based on
information received from Mr Hariri’s bodyguards that there had been another Mercedes in the
convoy similar to vehicle 402 with a jamming device, the Dutch forensic team concluded that these
vehicle parts likely belonged to vehicle 404.2093 The parts were heavily damaged and therefore the
forensic teams concluded that they belonged to a vehicle which had been located close to the
explosion centre and was the second protection vehicle.2094 As primarily parts of the left side of
the chassis were recovered, this vehicle had most likely been hit by the blast from the right side. 2095

2087

Exhibit P266 (Spanish forensic team expert report), pp 183, 265. The number plates were missing. The vehicle
identification number was ‘WDB 2201 781A 258991’. The Dutch forensic team reported that its body work was
heavily burned and rusted and its colour could not be determined. Its bonnet and front bumper were missing. The
engine was present but burnt. Only the rear right armoured window was found, placed on the engine block, and other
windows were missing. The rear right door was separated from the vehicle and was found on the engine block. The
front left door was separated too and was found on the front seats or what remained of them. Its tyres were completely
burned to the rims. A large armouring plate was detached from the rear side. The chassis beam was deformed and bent
to the left. The rear wheel casings were damaged, more on the right side. The bottom plate of the trunk was missing.
The petrol tank was torn open and found inside the vehicle, exhibit P244 (Report of forensic investigations, Ministry
of Justice, Netherlands Forensic Institute), pp 53-54; exhibit P266 (Spanish forensic team expert report), pp 183-201.
2088
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 53-54;
exhibit P266 (Spanish forensic team expert report), p. 265.
2089
Exhibit P266 (Spanish forensic team expert report), p. 265; exhibit P244 (Report of forensic investigations,
Ministry of Justice, Netherlands Forensic Institute), p. 60.
2090
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60-64.
2091
With numbers ‘R113 016 16 01’ and ‘06 03 01 08 02 561 S 026’.
2092
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 64.
2093
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60, 65;
Anick van de Craats, T. 28 August 2014, pp 80-81. See also exhibit P266 (Spanish forensic team expert report), pp
202-207.
2094
Exhibit P266 (Spanish forensic team expert report), pp 207, 264-265; exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), pp 64-65; Anick van de Craats, T. 28 August 2014,
p. 81.
2095
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 64-65;
Anick van de Craats, T. 28 August 2014, p. 81; exhibit P266 (Spanish forensic team expert report), pp 207, 265.
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1055. Vehicle 405 was a Mercedes Benz S500 and was completely burned and severely damaged,
especially on the right front side.2096 The Dutch forensic team concluded that vehicles 403 and 405
were equally close to the explosive device. Vehicle 403 had just passed by the device and vehicle
405 was facing it.2097
1056. Vehicle 406 was a blue General Motors Company Chevrolet Suburban used for medical
assistance and emergencies, referred to as ‘the ambulance’.2098 The expert forensic teams
concluded that vehicle 406 faced the explosive device with its right front side and was further away
than vehicles 403 and 405 because it sustained less damage. 2099

2096

Exhibit P266 (Spanish forensic team expert report), pp 208, 264-266; exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), pp 55-56. The plates were missing. The vehicle
identification number was ‘WDB 2201 751A 209162’. The Dutch forensic team reported that the vehicle’s front
bumper and bonnet were missing and the engine was burned and partially torn. The right side doors were severely
deformed, dented and perforated. The left front door was missing. All of its windows were missing. Only the left rear
tyre was in place, albeit burned, and all other tyres were missing. Rims were in place but heavily damaged. The left
rear door, the rear bumper and the trunk lid were dented and deformed. See also exhibit P266 (Spanish forensic team
expert report), pp 208-220.
2097
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 55-56;
Anick van de Craats, T. 28 August 2014, p. 77. See also exhibit P266 (Spanish forensic team expert report), pp 265266.
2098
Exhibit P266 (Spanish forensic team expert report), pp 221, 264; exhibit P244 (Report of forensic investigations,
Ministry of Justice, Netherlands Forensic Institute), pp 57-58. Both number plates were missing and the Dutch forensic
team could not locate its vehicle identification number. According to the Dutch forensic team’s observations, the
bonnet was torn in two pieces, perforated and folded on the windshield. The front bumper and the suspension were
damaged and moved. The grill and the car batteries were missing. The Dutch forensic team recorded many horizontal
perforations on the right side and dents and burns on the left side of the body work. The left front wheel was also
burned. Wheels on the right side were flat and damaged. All of the windows were missing. See also exhibit P266
(Spanish forensic team expert report), pp 221-255.
2099
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 57-58;
Anick van de Craats, T. 28 August 2014, p. 78; exhibit P266 (Spanish forensic team expert report), pp 263, 266.
Case No. STL-11-01/T/TC

340 of 2642

18 August 2020

R332326

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Exhibit P266 (Spanish forensic team expert report), p. 272
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1057. The expert forensic teams determined the relative position of the vehicles at the time of the
explosion, as reflected in their numbering of the vehicles. Vehicles 401, 402 and 403 had passed
the explosive device before it exploded as damages to them were more severe in the rear or on the
rear right side.2100 The rear of vehicle 401 was less affected than that of vehicles 402 and 403.2101
It is likely that vehicle 404 was located very close to the IED,2102 closer than 403 and 405, at the
time of the explosion.2103 Vehicles 405 and 406 were more heavily damaged on the front right side;
therefore they were facing the explosion centre.2104 Vehicle 405 was almost fully destroyed, and
vehicle 406 had less damage.2105

2100

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 89; Anick
van de Craats, T. 28 August 2014, p. 79; exhibit P266 (Spanish forensic team expert report), pp 258-260, 264-265.
2101
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 58-59,
Anick van de Craats, T. 28 August 2014, pp 77, 79; exhibit P266 (Spanish forensic team expert report), pp 258-260,
264-265.
2102
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 89; Anick
van de Craats, T. 28 August 2014, p. 79; exhibit P266 (Spanish forensic team expert report), pp 261, 265.
2103
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 60; exhibit
P266 (Spanish forensic team expert report), pp 261, 265.
2104
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 58, 89;
Anick van de Craats, T. 28 August 2014, p. 79; exhibit P266 (Spanish forensic team expert report), pp 262-263, 265266.
2105
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 60; exhibit
P266 (Spanish forensic team expert report), pp 262-263, 265-266.
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Exhibit P266 (Spanish forensic team expert report), p. 257

Case No. STL-11-01/T/TC

343 of 2642

18 August 2020

R332329

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(b)

Collection of evidence

1058. On Monday 14 February 2005, after the explosion, Judge Mezher organised a meeting of
ten to 20 people including high-ranking officers from state security, the army, the ISF and general
security, and junior officers.2106 The judge issued instructions to all security units to work together
in the investigation of the crime scene.2107 Members of the ISF’s Bureau of Explosives and two
soldiers brought two to four vehicle parts found in the crater to the meeting. 2108
i.

Collection of vehicle parts

1059. Judge Mezher assigned the ISF Bureau of Explosives the task of identifying the vehicle, if
any, to which the parts belonged.2109
1060. The Explosives Bureau’s task was to inspect and examine suspicious vehicles, disarm
devices, confiscate explosive material and inspect explosion sites.2110 Within an hour of the
explosion, Witness PRH566, who worked at the bureau, and four explosive experts went to the
crime scene to inspect it.2111 These experts were: Mr Joseph Safi, First Sergeant Hussein Krayem
and two civilian contractors working at the bureau, Mr Mahmoud Khashab and Mr Walid
Othman.2112 Witness 566 and his colleagues were the first to enter the crater after the explosion.2113
They retrieved items from the explosion, including vehicle parts—examined in detail below—

2106

Abdel-Badih Soussi, T. 3 February 2014, pp 12, 24-25.
Witness PRH566, T. 6 February 2014, p. 64. See also exhibit 2D4 (Report by General Ashraf Rifi, 15 March
2005), ERNs 50010860-50010861.
2108
Abdel-Badih Soussi, T. 3 February 2014, pp 13-15, 35; Witness PRH566, T. 5 February 2014, pp 11-12; Mahmoud
Khashab, T. 8 September 2014, pp 13-15, 17-19, 79-81, 83-84, T. 9 September 2014, pp 11-13, 19-21, 28-29; Hussein
Krayem, T. 9 September 2014, pp 77-79; exhibit P249 (Statement of Hussein Krayem), para. 14; exhibit P247 (ISF
Explosives Bureau report, 2 March 2005), pp 5-6; exhibit P126 (Map showing the locations where Mitsubishi canter
parts were found).
2109
Abdel-Badih Soussi, T. 3 February 2014, p. 28.
2110
Witness PRH566, T. 5 February 2014, p. 7.
2111
Witness PRH566, T. 5 February 2014, pp 6-8; Walid Othman, T. 3 September 2014, p. 16; Mahmoud Khashab,
T. 8 September 2014, pp 12-14.
2112
Witness PRH566, T. 5 February 2014, pp 8-10; Walid Othman, T. 2 September 2014, pp 5-13; Mahmoud Khashab,
T. 8 September 2014, pp 6, 10-11, 13; Hussein Krayem, T. 9 September 2014, pp 65-66; exhibit P69, pp 2, 9, 21, 23,
30; exhibit P121 (ISF report on seizing mechanical parts and pieces from explosion site), p. 1.
2113
Walid Othman, T. 3 September 2014, pp 16-17; Mahmoud Khashab, T. 8 September 2014, pp 70-71. See also
Hussein Krayem, T. 10 September 2014, p. 79.
2107
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noted where they were found and stored them at the bureau in Helou Barracks.2114 Witness 566
and his colleagues then prepared a report. 2115
Underwater collection
1061. About four days after the explosion, Mr Samir Yazbek, the Head of the Lebanese Civil
Defence’s Marine Rescue Team, was assigned by the Directorate General to conduct a diving
mission in the St Georges area to look for Mr Mohammed Ghalayini who was missing. 2116 During
the mission, Mr Yazbek recognised vehicle parts and filmed them.2117 Almost a month later,
between 12 and 16 March 2005, he conducted several diving missions to retrieve vehicle parts in
coordination with officials from the ISF Central Accidents Bureau. 2118 Dr Schlatter from the Swiss
team of experts was involved in the dive with Mr Yazbek on 12 March 2005, and they found a
metal part containing Mitsubishi insignia.2119 Mr Yazbek retrieved 62 parts from the seabed facing
the St Georges Hotel on these dives and handed them over to the Central Accidents Bureau. 2120
1062. On 16 March 2005, Mr Gemayel, with the Central Accidents Bureau of the ISF judicial
police, photographed artefacts collected by Mr Yazbek from the seabed, 500 metres to one
kilometre from the explosion.2121 When an item was recovered, it was photographed and assigned
a brief description and a number up to 62.2122 The item was then given to an explosives expert.2123

2114

Witness PRH566, T. 5 February 2014, pp 11-13; Walid Othman, T. 2 September 2014, pp 14-15, 19-21; Mahmoud
Khashab, T. 8 September 2014, pp 19-23, 30-40, 76. See also exhibit P123 (ISF list of car parts found at the explosion
site); exhibit P130 (Photograph of vehicle part); exhibit P134 (Photograph of vehicle part); exhibit P246 (Map of
crater); exhibit 2D40 (Interview with Mahmoud Khashab, 8 April 2005); exhibit P249 (ISF Explosives Bureau report,
22 February 2005), ERNs 60278859-60278861.
2115
Exhibit P247 (ISF Explosives Bureau report, 2 March 2005).
2116
Exhibit P255 (Statement of Samir Yazbek), paras 1, 8.
2117
Exhibit P255 (Statement of Samir Yazbek), para. 8.
2118
Exhibit P255 (Statement of Samir Yazbek), paras 8-9, 11; exhibit P255 (ISF Central Accidents Bureau reports on
parts retrieved from the seabed by Samir Yazbek), ERNs 60286251-60286260.
2119
Konrad Schlatter, T. 26 August 2014, pp 60-63; exhibit P242 (Swiss forensic team expert report), pp 6, 10, annexed
photographs 32-33 (ERNs D0008419-D0008420); exhibit P147 (Mitsubishi car part – metal fragment); exhibit P224
(Metal fragment with Mitsubishi emblem); exhibit P255, ERNs 60286251-60286253. See also Witness PRH301,
T. 4 February 2014, pp 53-59; exhibit P118 (Report on escorting Swiss experts); exhibit P119 (Annotated photographs
of crime scene); exhibit P120 (Annotated photographs of crime scene).
2120
Exhibit P255 (Statement of Samir Yazbek), para. 11; exhibit P255, ERNs 6028651-60286260; exhibit P255.1
(Videoclip of underwater retrieval of items).
2121
Tanios Gemayel, T. 10 February 2014, pp 52-53. See also Witness PRH301, T. 4 February 2014, pp 49-51; exhibit
P118 (Report on escorting Swiss experts), pp 76-77, 93.
2122
Tanios Gemayel, T. 10 February 2014, pp 53-55; exhibit P178 (Report on metal pieces from the explosion site).
2123
Tanios Gemayel, T. 10 February 2014, pp 53, 55.
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1063. One of the Lebanese divers retrieved an indicator handle—a vehicle part near the steering
wheel—and it was later found to belong to the Mitsubishi Canter.2124 However, according to Mr
Othman, this part was never taken to a laboratory for fingerprint analysis. He was not aware of any
judicial order to test for fingerprints and such an order would not be logical given that the part had
been in salt water and the fingerprints would not have remained. 2125
1064. Mr Malcolm Wilson, a police officer with the Anti-Terrorist branch of the CounterTerrorism Command in the UK,2126 and two other police officers travelled to Beirut from the UK
on 20 June 2005 at the UNIIIC’s request.2127 Their purpose was to establish the feasibility of an
underwater search of the Mediterranean Sea and a swimming pool near the crime scene to recover
evidence.2128 The swimming pool could not be emptied as it was fed by sea water and needed to
be searched by divers.2129 It was in a horrible state, containing rotting material, rubbish and other
detritus.2130 At the end of this visit, Mr Wilson and his team estimated that a team of six divers
from the UK Metropolitan Police, assisted by local Lebanese divers, could systematically search
the designated area of the sea and swimming pool in eight to ten days. 2131

2124

Walid Othman, T. 4 September 2014, pp 33-35.
Walid Othman, T. 4 September 2014, pp 34-35.
2126
Malcolm Wilson, T. 7 February 2014, p. 2.
2127
Malcolm Wilson, T. 7 February 2014, pp 4-6; exhibit P163 (UK Metropolitan Police Service Anti-Terrorist Branch
report on site visit, 23 June 2005), p. 1.
2128
Malcolm Wilson, T. 7 February 2014, pp 6, 8-9; exhibit P163, pp 1, 5.
2129
Malcolm Wilson, T. 7 February 2014, pp 42-43; exhibit P164 (UK Metropolitan Police Service Anti-Terrorist
Branch report on underwater search, 5 September 2005), pp 9, 14.
2130
Malcolm Wilson, T. 7 February 2014, p. 43; exhibit P164, pp 9-10.
2131
Exhibit P163, pp 6-7; see also Malcolm Wilson, T. 7 February 2014, pp 10-11.
2125
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Aerial photograph of the crime scene showing the sea, the marina and the crater

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 11 (photo 2)
1065. On 26 August 2005, Mr Wilson and six police officers returned to the crime scene and
commenced a forensic search of the marine areas. 2132 They were assisted by 12 or more Lebanese
divers, depending on the day, most of whom were unpaid volunteers.2133 The dive team marked
the designated search area in the sea with buoys and weighted ropes in an arc shape in front of
where the explosion occurred, beginning some 100-120 metres from the crater.2134
1066. When an item was recovered from the seabed, the divers brought it from the point of
recovery to Mr Wilson at the marina, where he was informed as to where it was found. These items
were cleaned and examined to see if they had any identifying marks and Mr Wilson then

Exhibit P164, pp 6-7; Malcolm Wilson, T. 7 February 2014, pp 10-12, 26. See also exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), pp 7, 10.
2133
Malcolm Wilson, T. 7 February 2014, pp 12-13, 26, 43; see also exhibit P164, pp 11-18.
2134
Malcolm Wilson, T. 7 February 2014, pp 12-14, 17-19; exhibit P164, pp 7-8, 22. See also exhibit P167
(PowerPoint presentation underwater search).
2132
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sequentially labelled them and handed them over to the UN local investigator, Mr Rizvi Kaiser. 2135
Mr Wilson assigned letters to the recovered items depending on whether they came from the sea
and if they were vehicle parts.2136 At the conclusion of the search, the divers had performed a
sweep of beyond 230 metres offshore.2137 Two divers recovered several items, including vehicle
parts, from the swimming pool.2138 The dive team concluded its search on 3 September 2005 and
recovered a total of 40 items.2139
ii.

Collection of videotaped claim of responsibility by Lebanese
authorities

1067. On the night of 14 February 2005, Mr El-Sayyed heard from journalist Mr Ibrahim ElAmine that the chief of Al-Jazeera’s Beirut office, Mr Ghassan Ben-Jeddo,2140 was in possession
of a videotaped claim of responsibility for the attack.2141 Al-Jazeera employees collected it from a
cardboard box placed in a tree near their office. Mr El-Sayyed called Mr Ben-Jeddo and requested
that he bring him the video tape.2142 The following morning, Mr Ben-Jeddo met Mr El-Sayyed and
gave him the tape in a white envelope.2143 Mr Ben-Jeddo informed him about the telephone calls
leading up to the collection of the video tape and Mr El-Sayyed asked him if anyone had opened
the envelope; Mr Ben-Jeddo stated: ‘We tried to hold it with a handkerchief’. 2144
1068. Mr El-Sayyed believed there may have been fingerprints on the video tape and attached a
‘highly confidential’ seal and a note to it: ‘Please do not carry or put your hand on the tape in order

2135

Malcolm Wilson, T. 7 February 2014, p. 20; exhibit P164, p. 10.
Malcolm Wilson, T. 7 February 2014, pp 26-28; exhibit P164, p. 11. See also exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), p. 48.
2137
Malcolm Wilson, T. 7 February 2014, pp 47-48; exhibit P164, p. 9.
2138
Exhibit P164, pp 10, 14.
2139
Malcolm Wilson, T. 7 February 2014, p. 48; exhibit P164, pp 11-17.
2140
Ghassan Ben-Jeddo, T. 8 July 2015, pp 57, 69; Witness PRH006, T. 23 June 2015, p. 24.
2141
Jamil El-Sayyed, T. 7 June 2018, pp 13-14. See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’,
(F) (4) (c) (v) ‘Collection of the video and letter for further details on how Mr Ben-Jeddo came into possession of the
tape’.
2142
Jamil El-Sayyed, T. 7 June 2018, p. 14; Ghassan Ben-Jeddo, T. 9 July 2015, pp 43-44, 64-65; exhibit 5D166
(Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 23; exhibit 5D167 (Ghassan Ben-Jeddo’s witness
statements), paras 82, 113-114; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April
2005), p. 8.
2143
Jamil El-Sayyed, T. 7 June 2018, p. 14; Ghassan Ben-Jeddo, T. 9 July 2015, pp 43-44, 64-65; exhibit 5D166
(Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 23; exhibit 5D167 (Ghassan Ben-Jeddo’s witness
statements), paras 105-106, 118, 123-124, 126; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March
2005 and 9 April 2005), p. 8.
2144
Jamil El-Sayyed, T. 7 June 2018, p. 15; see chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’,
(B) (1) (g) ‘Broadcast of the claim video at 17:30’.
2136
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to protect the fingerprints’.2145 He then provided the tape to Judge Abou Arraj; according to
procedure, it is the military investigating judge’s responsibility to take control of all evidence
related to a case and he or she can then refer the case to the ISF for further investigation if
necessary.2146 Mr Ben-Jeddo testified that the letter—attached to the video tape—was not handled
with the same care as the video tape.2147 He gave the original letter either to Mr El-Sayyed or to
the FitzGerald fact-finding mission.2148 The Al-Jazeera employees had not retrieved the cardboard
box from the tree, only the envelope containing the tape and the letter. 2149
(c)

Management of the crime scene and investigation
i.

Lebanese officials’ investigation of the crime scene

Lack oftraining and coordination by Lebanese authorities
1069. General Ashraf Rifi was the ISF Deputy Inspector General, and also the liaison officer of
the Ministry of Interior and Municipalities with the UN Fact-Finding Mission sent to Beirut to
investigate the attack.2150 He produced a report on 15 March 2005 with his conclusions about the
investigation immediately following the attack and his proposals.2151 He reported that immediately
following the attack, the security, military, judicial and civil defence services who rushed to the
crime scene ‘unfortunately failed to meet the required standards expected from them and errors
were committed’.2152 He reported a myriad of serious errors committed by the various authorities
involved. They included that the crime scene was chaotic, not only in the first few hours after the
incident but for an ‘unjustifiably long period afterwards’, and a lack of coordination between all
of the security services present at the crime scene. 2153
1070. Mr El-Sayyed testified that the ‘crime scene investigators, particularly in the Lebanese
interior forces, didn’t have the right experience. There were a lot of mistakes made’. 2154 According

2145
2146
2147
2148
2149
2150
2151
2152
2153
2154

Jamil El-Sayyed, T. 7 June 2018, p. 15.
Jamil El-Sayyed, T. 7 June 2018, pp 15-21.
Ghassan Ben-Jeddo, T. 9 July 2015, p. 48.
Ghassan Ben-Jeddo, T. 9 July 2015, pp 50, 65.
Ghassan Ben-Jeddo, T. 9 July 2015, p. 67.
Exhibit 2D4 (Report by General Ashraf Rifi, 15 March 2005), ERNs 50010850, 50010857.
Exhibit 2D4.
Exhibit 2D4, ERN 50010852.
Exhibit 2D4, ERN 50010852. See also Witness PRH566, T. 6 February 2014, pp 61-62, 64.
Jamil El-Sayyed, T. 5 June 2018, p. 108.
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to Witness 566, the lack of co-ordination between the security organs was illustrated when the
security forces and the Lebanese army were extracting metal objects from the crime scene without
informing the other of what they had found.2155 There was a sense of competition between the
security organs to discover what had happened. 2156
1071. Witness 566 testified that he and his colleagues were not trained either to conduct an
investigation or preserve a crime scene for forensic analysis. 2157 They also were not supplied with
the required equipment to manage the crime scene.2158 However, they were not in charge of
protecting the crime scene.2159
1072. Critical evidence was removed from the crime scene when the six convoy vehicles were
removed and taken to the Helou Barracks ‘under the pretext of preserving them’.2160 Tow trucks
and other heavy duty vehicles used to remove the vehicles drove into the crime scene within hours
of the explosion to remove the convoy vehicles.2161 Another vehicle, a BMW, which was not part
of the convoy, was also removed. According to General Rifi, care should have been taken to
preserve the vehicles in the exact positions they were in after the explosion to assist in establishing
the circumstances of the attack.2162
1073. Furthermore, General Rifi noted that a bulldozer entered the crime scene on the evening of
14 February 2005 for no justifiable reason; as soon as the Minister of Interior and Municipalities
became aware of this, he ordered that it be removed and for the crime scene to be preserved. 2163
1074. Mr Kheireddine, a Lebanese police officer and one of the first responders at the crime
scene, noted the presence of a bulldozer in a video taken by him and his team although he had not
been informed of any plan to clear the crime scene on 14 or 15 February 2005.2164 Bulldozers and

2155

Witness PRH566, T. 6 February 2014, pp 64-65.
Witness PRH566, T. 6 February 2014, p. 65.
2157
Witness PRH566, T. 5 February 2014, p. 86, T. 6 February 2014, pp 5-8, 23, 26, 36. See also Mahmoud Khashab,
T. 8 September 2014, p. 81, T. 9 September 2014, pp 36-37.
2158
Witness PRH566, T. 6 February 2014, pp 6-7.
2159
Witness PRH566, T. 5 February 2014, pp 87-88, T. 6 February 2014, pp 14-15.
2160
Exhibit 2D4, ERN 50010853.
2161
Exhibit 5D5 (Video of transfer of cars to Helou Barracks).
2162
Exhibit 2D4, ERN 50010853.
2163
Exhibit 2D4, ERN 50010853.
2164
Mohammed Kheireddine, T. 22 July 2014, pp 20-21, T. 23 July 2014, p. 21; exhibit P171 (Video of explosion
site).
2156

Case No. STL-11-01/T/TC

350 of 2642

18 August 2020

R332336

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

heavy machinery were used to rescue victims who were still alive and remove bodies. There was
no clear organisation of such tasks.2165
1075. Yellow crime scene tape had not been used, at least in one instance, across the front of the
St Georges building.2166According to Mr Kheireddine, a crime scene should have had tape around
the entire perimeter, and people who were not supposed to be there should have been removed. 2167
He also testified that explosives experts at the crime scene on 14 February 2005 were not wearing
gloves but that using gloves and special clothing would have been proper procedure for anyone
inspecting a crime scene involving an explosion.2168 Mr Kheireddine said that standard practices
and training for such investigations have changed post-February 2005.2169
1076. Mr Othman, a member of the ISF forensic team sent to the crime scene immediately after
the explosion, testified that his team did not wear special clothing or gloves while examining the
crime scene; it was chaos and they were working under difficult circumstances and their main
concern was to ‘find any evidence in order to preserve it and use it later on’.2170 Procedures have
changed since 2005 and now forensic teams in Lebanon use internationally-recognised protective
clothing to attend crime scenes.2171
1077. According to Dr Murray, an expert in forensic explosives investigations, 2172 using gloves
and forensic suits is standard procedure for anyone entering a crime scene, particularly after an
explosion has occurred.2173

2165
2166
2167
2168
2169
2170
2171
2172
2173

Mohammed Kheireddine T. 23 July 2014, pp 41-43.
Mohammed Kheireddine T. 23 July 2014, pp 17-20. See also exhibit P171.
Mohammed Kheireddine T. 23 July 2014, p. 46.
Mohammed Kheireddine T. 23 July 2014, pp 6-7, 39; exhibit P238 (ISF forensic report), ERN 50000458.
Mohammed Kheireddine T. 23 July 2014, pp 44-46.
Walid Othman, T. 3 September 2014, pp 41-43.
Walid Othman, T. 3 September 2014, p. 42.
See above, at fn. 2014.
Gerard Murray, T. 29 September 2014, pp 56-57.
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Exhibit P101 (Photograph ofcrater and crime scene taken by Mr Ali Mohamad),
ERN D0185185
1078. A video taken on 14 February 2005 showed a journalist going under the yellow tape and
walking through the crime scene, appearing to continue conducting an interview.2174 This is shown
in exhibit P160 below.

2174

Mohammed Kheireddine T. 23 July 2014, pp 33-34; exhibit P160 (Video including clips taken at the crime scene
on 14 February 2005), 28:46-29:00.
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Exhibit P160
1079. Although formal guidelines existed regarding processing evidence after an explosion,2175
Witness 566 testified that, for example, the parts collected from the crime scene and brought to the
meeting at the military court on 14 February 2005 were not labelled or even stored in a
container.2176 The experts did not have an official log of recovered items, nor were records kept of
the timing of when each item was retrieved. 2177 The vehicle parts were only given codes once the
experts finished collecting all of the parts.2178
1080. Mr Othman, Mr Khashab and Mr Krayem, members of the ISF forensic team and Witness
566’s colleagues, testified that, at the request of investigating Judge Abou-Arraj, their team
returned around 33 vehicle parts they had retrieved on the day of the explosion—including four
Mitsubishi vehicle parts—to the crime scene on 17 or 18 February 2005.2179 The judge told them
to return the parts to the crime scene because the UN Fact-Finding Mission wanted them back in

2175

Witness PRH566, T. 6 February 2014, pp 8-10.
Witness PRH566, T. 6 February 2014, pp 22-23.
2177
Witness PRH566, T. 6 February 2014, pp 33-36.
2178
Witness PRH566, T. 6 February 2014, pp 39-41.
2179
Walid Othman, T. 3 September 2014, pp 21-30, 32-40, T. 4 September 2014, pp 69-70, 73-75; Mahmoud Khashab,
T. 8 September 2014, pp 30-33, 72, 75-77, T. 9 September 2014, pp 5-6, 33-34; Hussein Krayem, T. 10 September
2014, pp 6-7, 15. See also exhibit 3D33 (Statement of Walid Othman), p. 4; exhibit 3D33.1 (Marked photograph
attached to Walid Othman’s statement).
2176
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the locations where they were initially found.2180 Mr Khashab and Mr Krayem returned the parts
and tried to place them in their approximate locations, both inside and around the crater.2181
Mr Khashab testified that they did not have any notes or diagrams to remind them of where the
parts were originally found, however, Mr Krayem testified they had drafted a small map and they
put the parts back at the crime scene according to this map.2182 They then photographed and
labelled the parts.2183
Search for victims at the crime scene
1081. General Rifi reported that the search for missing people was conducted in ‘an irresponsible,
unprofessional and careless manner; some missing persons were found by chance or by families
at a later date’. For example, Mr Zahi Bou Rjeily’s body was found on Tuesday 15 February 2005
and based on the medical examiner’s report he was alive for 12 hours after the explosion.2184
Another victim’s body was found eight days after the explosion and Mr Ghalayini’s body was
found 16 days after the attack by his family rather than by police officers or civil defence
services.2185
1082. Ms Lama Abdul Hamid Ghalayini, Mr Abdul Hamid Ghalayini’s daughter, testified during
the victims’ case about the search for her father’s body.2186 She testified that her sister first went
to the explosion site on 15 February at 11:00 and was surprised to find that no search and rescue
operations were ongoing; only the convoy vehicles had been removed. 2187 Civilians and politicians

2180

Walid Othman, T. 3 September 2014, pp 21-30, 32-40, T. 4 September 2014, pp 69-70, 73-75; Mahmoud Khashab,
T. 8 September 2014, pp 30-32, 72, 76, T. 9 September 2014, pp 33, 39. See also Hussein Krayem, T. 10 September
2014, pp 22-23; exhibit 2D42 (Statement of Hussein Krayem), p. 4; exhibit 3D33 (Statement of Walid Othman), p. 4;
exhibit 3D33.1.
2181
Mahmoud Khashab, T. 8 September 2014, pp 32-34, 37-40, T. 9 September 2014, pp 5-6, 33-34; Hussein Krayem,
T. 10 September 2014, p. 7.
2182
Mahmoud Khashab, T. 8 September 2014, pp 32-34, 37-40, T. 9 September 2014, pp 5-6; Hussein Krayem,
T. 10 September 2014, pp 7-8, 38-39; exhibit P126 (Map showing the locations where Mitsubishi canter parts were
found).
2183
Mahmoud Khashab, T. 8 September 2014, pp 33-34, T. 9 September 2014, pp 34-35; Hussein Krayem,
T. 10 September 2014, pp 7-8.
2184
Exhibit 2D4, ERN 50010852.
2185
Exhibit 2D4, ERN 50010853.
2186
Lama Ghalayini, T. 28 August 2017, pp 12, 26-37.
2187
Lama Ghalayini, T. 28 August 2017, p. 23.
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were also present at the site.2188 Ms Ghalayini and her family asked the police to use trained dogs
to search the area but the police said it was not authorised.2189
1083. On 17 or 18 February, Ms Ghalayini and her family then sought and received permission
from an investigative judge to bring their own trained dogs ‘from a special school for dogs’ to
search the crime scene for Mr Ghalayini because they were not given police dogs.2190 First
Lieutenant Shadi Saadeddine, from the ISF Counter-terrorism and Major Crimes Unit,2191 escorted
the family—including Ms Ghalayini, her sister, two uncles and cousins—during the search on
17 February.2192 The dogs were given Mr Ghalayini’s clothes to smell first before searching for
him.2193 According to Mr Saadeddine, search dogs are usually trained and accompanied by a
member of the judicial police and based on his recollection this was not the case during this
visit.2194 Ms Ghalayini pointed out burned body parts and other evidence to Dr Ayoub and police
officers who were searching the crime scene that day and they collected the evidence.2195 They
started the search late in the day and it got dark quickly and they could not see anything so the
family left the crime scene with the dogs without finding Mr Ghalayini. 2196
1084. On Saturday 19 February, the police brought their own dogs to search the crime scene for
Mr Ghalayini for about 20 minutes but did not find him.2197 Ms Ghalayini and her sister were
present at the crime scene during this search and were told that the dogs they used that day were
not trained to search for bodies, but rather for explosives and drugs.2198 However, someone told
her that a search for bodies with the assistance of dogs would have been easier if it had been done
much earlier, immediately following the explosion.2199

2188

Lama Ghalayini, T. 28 August 2017, pp 23-24, 28.
Lama Ghalayini, T. 28 August 2017, pp 26-28.
2190
Lama Ghalayini, T. 28 August 2017, pp 26-27, 29, 32; compare exhibit P186 (Statement of Shadi Saadeddine),
para. 20, pp 36-38.
2191
Exhibit P186 (Statement of Shadi Saadeddine), para. 1; Shadi Saadeddine, T. 25 June 2014, p. 68.
2192
Exhibit P186 (Statement of Shadi Saadeddine), para. 20, pp 36-38; Lama Ghalayini, T. 28 August 2017, pp 2932.
2193
Lama Ghalayini, T. 28 August 2017, pp 29-32; exhibit P194 (Statement of Fouad Ayoub), p. 3; exhibit P186
(Statement of Shadi Saadeddine), p. 36.
2194
Exhibit P186 (Statement of Shadi Saadeddine), pp 36-38; Shadi Saadeddine, T. 26 June 2014, pp 11-14.
2195
Lama Ghalayini, T. 28 August 2017, p. 31.
2196
Lama Ghalayini, T. 28 August 2017, pp 31-32.
2197
Lama Ghalayini, T. 28 August 2017, pp 32, 35-36.
2198
Lama Ghalayini, T. 28 August 2017, pp 35-37.
2199
Lama Ghalayini, T. 28 August 2017, p. 36.
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1085. On Monday 21 February, Ms Ghalayini and her family participated in an unsuccessful
search for her father’s body at sea with a team of professional divers from the Civil Defence. 2200
1086. On Tuesday 22 February, Ms Ghalayini and her sister returned to the crime scene where
they did not see any obvious search operation continuing; vehicles were still in place, or cut into
pieces, at the crime scene, including on the side of the Byblos building where their father’s body
was later found.2201
1087. Ms Ghalayini and members of her family met Judge Abou-Arraj on Saturday 26 February
and he informed them that the search operation of the crime site was completed and they were no
longer searching for bodies. He said that there were only two bodies which had not been found—
her father’s and Mr Abu Adass’s—and that they would not find any of her father’s ‘dust’, or any
of his remains, at the crime scene.2202
1088. Following this meeting—and a report in the media that a stray cat at the crime scene was
seen holding a hand in its mouth—Ms Ghalayini and her family organised a peaceful sit-in on
1 March close to the St Georges Hotel to put pressure on the authorities to continue searching the
explosion site.2203 Hundreds of people participated in the sit-in, including demonstrators already
at the scene, friends and family and opposition MPs.2204
1089. The same day, with additional pressure from some of the MPs at the sit-in, the investigative
judge authorised the family to enter the crime scene on 2 March at 09:00 together with a search
team.2205 The family initially was not allowed to enter and while Ms Ghalayini’s uncle was
negotiating with the Beirut police chief near the Byblos building, he detected a bad smell and saw
flies surrounding one area.2206 He pointed this out and Civil Defence personnel then checked this
spot, where vehicles had been parked the day before. They found a foot under a small layer of
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sand, and under the foot, they found Mr Ghalayini’s body.2207 After his body was found, there was
a state of chaos as civilians and media entered the crime scene and photographed the body. 2208
1090. General Rifi reported that another serious error which undermined the investigation was
the delay in and the failure to appoint an investigating judge to oversee the case. 2209 According to
General Rifi, as soon as Judge Abou-Arraj took over the investigation, all of the security services
and judicial police officers fell under his command; he issued writs and took measures in particular
to preserve the crime scene. However, the measures did not meet the required standards for dealing
with a crime scene of this magnitude. General Rifi stated that stricter measures were required to
prevent tampering with the crime scene and preserving the evidence to assist in the investigation,
while ensuring that priority was given to search for the dead and injured and provide necessary
first aid.2210 According to Witness 566, following the instructions from the investigating judge,
coordination improved.2211
1091. General Rifi also reported that the ISF Inspectorate General conducted disciplinary
investigations pursuant to instructions from the Minister of Interior and Municipalities on
25 February 2005 following the flawed investigation of the explosion. As a result, the ISF
Inspectorate General recommended the dismissal of both Chiefs of the Beirut Police and the
Judicial Police.2212
1092. At some point before the explosion, Witness 566 was introduced to Mr Jameh Jameh, an
officer with the Syrian Intelligence, by Mr Krayem and Mr Khashab, his colleagues at the ISF
Explosives Bureau.2213 He was requested to regularly inform Mr Jameh whenever an incident
related to security occurred. This disturbed Witness 566.2214 Mr Jameh called Witness 566 on
Tuesday 15 February to ask about the explosion the previous day.2215 Witness 566 further called

Lama Ghalayini, T. 28 August 2017, pp 80-81, 83, 85. See also exhibit P265 (Witness statement of Abdel-Hakim
Ghalayini), ERNs 60291710, 60291712.
2208
Lama Ghalayini, T. 28 August 2017, pp 86-87.
2209
Exhibit 2D4, ERNs 50010853-50010854.
2210
Exhibit 2D4, ERN 50010852.
2211
Witness PRH566, T. 6 February 2014, pp 64-65.
2212
Exhibit 2D4, ERN 50010852.
2213
Witness PRH566, T. 5 February 2014, pp 77-78.
2214
Witness PRH566, T. 5 February 2014, pp 79-80. See also Mahmoud Khashab, T. 9 September 2014, pp 50-54;
Hussein Krayem, T. 10 September 2014, pp 44-48.
2215
Witness PRH566, T. 5 February 2014, pp 80-81.
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Mr Jameh on 15, 16, 17 and 23 February to relay further information about the explosion.2216
According to Witness 566, Mr Jameh and his staff were the ‘de facto rulers’ of the crime scene
and needed to be involved in order to prevent clashes.2217
ii.

Swiss forensic team investigation of crime scene—March 2005

1093. The Swiss forensic team arrived in Beirut in March 2005.2218 Dr Konrad Schlatter, a Swiss
chemist who the Trial Chamber declared an expert in examining explosives,2219 identified a
number of ways in which the crime scene in Beirut was altered. Evidence was moved as a matter
of course because a lot of emergency personnel and other officials were on and around the crime
scene.2220 The convoy vehicles had already been removed, in some instances not very carefully,
and pieces of evidence had been removed when he and his team arrived.2221 In fact, the removal
of vehicles by mechanical means allowed for the potential for distortion or damage of the
vehicles.2222 Dr Schlatter and his team reviewed videos taken at the time and it was evident that
little attention was given to securing evidence at the crime scene. 2223
1094. Dr Schlatter described that environmental influences, such as heat from the explosion and
sunshine, moisture due to a burst water pipe and several periods of rain, wind and light, can all
lead to chemical changes in the evidence.2224 Heavy machinery was used at the crime scene2225
and some repair work had already been carried out.2226 Dr Schlatter testified that altering the crime
scene made his team’s work more difficult as the crime scene was no longer in its original state

2216

Witness PRH566, T. 5 February 2014, pp 81-83.
Witness PRH566, T. 5 February 2014, p. 82.
2218
Witness PRH301, T. 4 February 2014, pp 39-42.
2219
Decision on twelve expert witnesses, paras 7-9; Konrad Schlatter, T. 26 August 2014, pp 6, 9-10. Dr Schlatter is
a qualified bomb technician and completed extensive training in forensics with specific courses in bomb scene
management and terrorist investigation. In addition, he headed a scientific forensic department within a civilian police
unit responsible for securing and examining evidence of crimes involving explosives, Konrad Schlatter, T. 26 August
2014, pp 6, 9-10; exhibit 3D27 (Konrad Schlatter’s CV).
2220
Konrad Schlatter, T. 26 August 2014, p. 18; exhibit P242 (Swiss forensic team expert report), p. 4.
2221
Konrad Schlatter, T. 26 August 2014, p. 18, T. 27 August 2014, pp 38-39, 64; exhibit P242 (Swiss forensic team
expert report), p. 4.
2222
Konrad Schlatter, T. 27 August 2014, pp 31-32.
2223
Konrad Schlatter, T. 26 August 2014, pp 19-20, T. 27 August 2014, pp 37, 59, 61, 76; exhibit P242 (Swiss forensic
team expert report), p. 4.
2224
Konrad Schlatter, T. 26 August 2014, p. 18.
2225
Konrad Schlatter, T. 27 August 2014, p. 70; exhibit 5D5.
2226
Konrad Schlatter, T. 27 August 2014, pp 38-39.
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and he was not confident that items found at the scene were all from the explosion.2227 Despite the
alterations, he acknowledged that it was still possible to obtain information about the explosion.2228
iii.

Dutch forensic team investigation of crime scene—August 2005

1095. The Dutch forensic team started its investigation of the crime scene on 13 August 2005,
assisted by other experts and Lebanese officers.2229 The area of the explosion stretched along the
main road, Rue Minet el Hosn, for around 250 metres in between the St Georges Hotel to the north,
north-east, and Hotel Byblos to the south, south-west.2230 The team divided the crime scene into
inner and wider parts, and the inner crime scene into 11 zones.2231 The inner crime scene included
the St Georges and Byblos Hotels, part of Rue Minet el Hosn between the two hotels and the
crater.2232 The wider crime scene included longer stretches of Rue Minet el Hosn,2233 a park, a
building next to the HSBC Bank to the east, part of the Marina road, the coastal area of the
Mediterranean Sea, a swimming pool and a parking lot with three power generators to the west. 2234

2227

Konrad Schlatter, T. 26 August 2014, p. 20, T. 27 August 2014, pp 41, 75.
Konrad Schlatter, T. 27 August 2014, pp 83, 86.
2229
See paras 1032-1033.
2230
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 10, 17.
2231
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 11, 14,
18; Anick van de Craats, T. 28 August 2014, pp 11, 13. Zones A to F stretch in front of the St Georges Hotel on the
side of Rue Minet el Hosn from east to west. Zone C includes the crater. Zones G to K are on the Byblos Hotel side
of Rue Minet el Hosn from west to east, exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), p. 14, figure 2.
2232
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 11, 18;
Anick van de Craats, T. 28 August 2014, p. 11.
2233
Both Rue Minet el Hosn and the Marina road were asphalted, exhibit P244 (Report of forensic investigations,
Ministry of Justice, Netherlands Forensic Institute), p. 18.
2234
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 10, 17.
2228
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Photograph of the crime scene area from the east cordon towards the crater

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 12 (photo 3) 2235
1096. During the first three weeks of their investigation, the Dutch forensic team searched the
crime scene, beginning with the wider crime scene area then the inner area.2236 They registered
each item found.2237
1097. The Dutch forensic team noted that to examine a crime scene nearly six months after the
incident occurred is not common practice.2238 The wider crime scene was cordoned off on
15 February 2005 and guarded by the ISF.2239 Some vehicles parked alongside the roads were still

2235

The photograph is undated; however, it was included in the Dutch forensic report dated 30 September 2005, so it
was taken some time between 14 February and 30 September 2005.
2236
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 10; Anick
van de Craats, T. 28 August 2014, pp 11, 18.
2237
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 47; Anick
van de Craats, T. 28 August 2014, pp 18-19.
2238
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 6; Anick
van de Craats, T. 28 August 2014, p. 14.
2239
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 6-7, 17;
Anick van de Craats, T. 28 August 2014, p. 15.
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in their place when the Dutch forensic team arrived to the crime scene.2240 The Dutch forensic
team found 39 severely damaged vehicles in the inner crime scene and 67 vehicles in the wider
crime scene.2241 An overview of the crime scene is shown below in the diagram and photograph
extracted from exhibit P244, the Dutch forensic expert report:

Schematic overview ofthe crime scene (sketch is not scaled)

Exhibit P244 (Report of forensic investigations, Ministry ofJustice, Netherlands Forensic
Institute), p. 10 (figure 1)
1098. Some parts of the crime scene were disturbed on several occasions; 2242 other areas, such as
the upper floors of the Byblos and St Georges Hotels, were presumably not contaminated.2243 The
Dutch forensic team recovered and collected more than 1,000 exhibits from the crime scene,

Anick van de Craats, T. 28 August 2014, p. 12. See also exhibit P244 (Report of forensic investigations, Ministry
of Justice, Netherlands Forensic Institute), p. 12, photo 3.
2241
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 18; Anick
van de Craats, T. 28 August 2014, pp 15, 24.
2242
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 6-7.
2243
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 6.
2240
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mostly metal or plastic fragments from vehicles, including from a red Ford, one or more Mercedes
and a Mitsubishi, electronic wires and circuit boards, a weapon with eleven spent cartridges, two
discharged and one damaged bullets, personal items, such as a note with telephone numbers, a
SIM card, a valet, a pair of glasses, keys and a TV remote control. 2244
iv.

Spanish forensic team investigation of crime scene—May to June
2006

1099. The Spanish government sent a team of experts to Beirut in May 2006 to assist in the
investigation.2245 Witness 155 described the methodology of the Spanish team, including the
recording of evidence located;2246 dividing the crime scene into specific search zones;2247 and its
search practices.2248 He said that debris was searched, sifted then piled to leave a clear central
area,2249 and that it was expected that they would clear the crime scene of all traces of evidence.2250
Every mound of debris found at the crime scene was opened and examined carefully, even where
the materials had been moved from another area of the crime scene after the explosion.2251 The
team collected items of interest and listed them in an inventory as an appendix to their final
report.2252 Given the time constraints, Witness 155 said a selective approach was taken, focusing
on items such as possible metallic parts from the bomb, the vehicles involved and possible organic
remains from the victims.2253 The materials collected were consistent with other crime scenes
where there had been an explosion, including bone fragments, clothing, wiring, electronic circuits
and parts of vehicles.2254
1100. However, according to the witness, there were shortcomings in the preservation of the
crime scene.2255 Heavy machinery had been used to move debris, which included evidence, and

2244

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 47-48,
appendix A.
2245
See para. 1034.
2246
Exhibit P266 (Spanish forensic team expert report), pp 6-7.
2247
Witness PRH155, T. 24 September 2014, pp 11-13; exhibit P266 (Spanish forensic team expert report), pp 8-11.
2248
Witness PRH155, T. 24 September 2014, pp 16-18, 34.
2249
Witness PRH155, T. 24 September 2014, p. 31.
2250
Witness PRH155, T. 25 September 2014, p. 38.
2251
Witness PRH155, T. 24 September 2014, pp 59-60.
2252
Witness PRH155, T. 24 September 2014, p. 12; exhibit P266 (Spanish forensic team expert report), p. 6, appendix.
2253
Witness PRH155, T. 24 September 2014, p. 23.
2254
Witness PRH155, T. 24 September 2014, pp 28-29.
2255
Witness PRH155, T. 24 September 2014, p. 53.
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other forensic teams had examined the crime scene before his team arrived. 2256 He highlighted that
evidentiary material was still found by his team 15 months after the explosion, and even after the
scene had already been searched by the Swiss and Dutch forensic teams and Lebanese investigating
authorities.2257 However, he acknowledged that an initial search may have been difficult because
of the confusion after the explosion and the risk of further attack or of a fire following the initial
explosion.2258 Further, the crime scene was an 11,000 square metre site covered with rubble, and
evidence may have been as small as a finger nail. Finally, some areas, such as the terraces of the
St Georges Hotel, had not previously been cleared, and items found by his team there had not been
moved there after the explosion.2259
v.

Submissions

1101. The Merhi Defence argues that the crime scene was a state of chaos and mismanaged
following the explosion.2260 The crime scene was severely contaminated and this therefore casts
doubt on the reliability of the evidence collected there and on the results of its analysis.2261 The
crater and its content were mismanaged by the ‘Lebanese authorities’. They allowed a significant
number of people in and around the crater to collect human remains and move vehicle parts from
the explosion.2262 The area around the crater was disturbed by bulldozers and the crime scene was
not sealed off or restricted and family members and unaccompanied dogs were allowed to enter. 2263
The crater had also flooded with water which further damaged the evidence in it.2264 Also, vehicle
fragments found at the scene were mishandled and the convoy vehicles were removed the evening
of the explosion. Explosive experts removed a number of vehicle parts and then returned them
‘roughly to the location at the crime scene where they had been found’. 2265

2256

Witness PRH155, T. 24 September 2014, p. 54.
Witness PRH155, T. 24 September 2014, pp 60-64.
2258
Witness PRH155, T. 24 September 2014, pp 61-62.
2259
Witness PRH155, T. 24 September 2014, p. 62.
2260
Merhi Defence final trial brief, paras 459-469; Merhi Defence closing submissions, T. 18 September 2018, pp 2428.
2261
Merhi Defence final trial brief, para. 459; Merhi Defence closing submissions, T. 18 September 2018, pp 24-28.
2262
Merhi Defence final trial brief, para. 460.
2263
Merhi Defence final trial brief, paras 460-462, 465-466; Merhi Defence closing submissions, T. 18 September
2018, pp 24-25.
2264
Merhi Defence final trial brief, para. 460.
2265
Merhi Defence final trial brief, paras 468-469.
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1102. The Prosecution responded that any issues with the management of the crime scene by the
Lebanese authorities did not affect the collection of the DNA. 2266
vi.

Findings on the management of the crime scene and investigation

1103. The Trial Chamber received extensive evidence about the crime scene investigation,
including from members of the Lebanese police, fire department, Civil Defence and ISF
Explosives Bureau who were the first responders at the explosion site. It also received evidence
from members of the international investigation teams sent to assist in the investigation and to
collect further evidence at the crime scene between March 2005 and July 2006.
1104. The Trial Chamber has also considered further evidence, including from surviving
members of the convoy and participating victims, either relatives of those who died in or as a result
of the explosion or people who were physically injured. This is analysed in detail in relation to the
harm to the victims.2267
1105. The evidence reveals a mismanaged, disorganised and chaotic approach to the crime scene
investigation, particularly in the initial period after the explosion. Extensive evidence was received
from which the Trial Chamber can conclude that there was little to no coordination between the
various responsible Lebanese authorities during this period.
1106. While acknowledging the ease of hindsight criticism, it is also evident that many
elementary crime scene procedures were either ignored or not followed. The Trial Chamber
recognises the inevitability of turmoil in the immediate aftermath of such a terrorist attack—
including of course the uncertainty of whether another may follow—and especially where
someone as prominent as Mr Hariri was its target. On top of this was the natural concern of friends
and family of those who may have been victims of the explosion, who rushed to the scene and
were allowed onto it. And into this mix must be added the distrust—that some Lebanese people
had towards their state institutions—that some victims testified about. The evidence revealed the
frustration that some victims felt in relation to the competence of the investigation, with some even
taking investigatory matters into their own hands.

2266
2267

Prosecution closing submissions, T. 13 September 2018, pp 53-54.
See sub-section (G) ‘Victim harm’, below.
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1107. The Trial Chamber also recognises that the priority immediately after the explosion was
rescue and recovery—with an emphasis on the wounded—and safety in, for example, putting out
the fire. This would inevitably contaminate any crime scene. Securing the crime scene was, it
appears, very much a secondary issue.
1108. However, putting these factors aside, some of the most basic crime scene processes were
virtually non-existent. For example, while the fire brigades on the scene in the first hours used
yellow tape to cordon off at least part of the crime scene after putting out the fire, they were not
responsible for preventing civilians from entering the crime scene. Nor were the fire brigades in
charge of protecting the crater. These responsibilities fell to the military and security forces. As a
result, numerous civilians including journalists were allowed to enter the crime scene haphazardly
within hours of the explosion and in the days following. Although the Trial Chamber received
evidence that the wider crime scene was cordoned off on Tuesday 15 February 2005, and guarded
by the ISF, photographs and videos showed numerous non-essential personnel trampling over an
unsecured crime scene.
1109. Also, members of the Lebanese forensic team and police did not wear gloves or forensic
suits while investigating the crime scene or handling exhibits, while according to Dr Murray, using
such protective gear is standard procedure following an explosion. These lapses were inexplicable
and the Trial Chamber agrees with General Rifi’s contemporaneous critique in this sense.
1110. But what is perhaps more incomprehensible was the removal of the convoy vehicles from
the crime scene immediately after the explosion—by mechanical means, and in some instances
not very carefully. Bulldozers and heavy machinery also were used at the crime scene. The removal
process allowed for potential damage to the vehicles and the heavy machinery disturbed the crime
scene at a crucial time before any forensic experts could search for or analyse evidence. The video
of the removal shows a reckless destruction of a crime scene which may have resulted in the loss
of crucial forensic evidence. This was completely avoidable. It was done on the evening of Monday
14 February when there was no reason, much less any urgency, in suddenly—and during the
night—clearing a live crime scene in this rough and insensitive manner. Although it is possible
that the Lebanese authorities, including Judge Mezher, instructed the immediate removal of the
convoy vehicles to preserve them from any interference at the crime scene, the Trial Chamber is
not satisfied that this was justified or prudent, at least not in the manner it occurred.
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1111. And thereafter, the crime scene was neither properly secured nor protected from further
potential contamination, such as from the elements. In this respect the Trial Chamber has
considered the environmental influences on the evidence found at the explosion site, including
rainfall at least on 19 February 2005,2268 which added to the water damage from the fire hoses used
to extinguish the fire.
1112. Furthermore, the authorities had no coordinated procedure to search for missing persons in
the days following the explosion, and some victims’ bodies were found weeks after the explosion.
This cannot be attributed to the initial panic and chaos at the crime scene immediately after the
explosion. As an example, Mr Ghalayini’s body was found only after repeated attempts by his
family to search for him at the crime scene, on their own and on one occasion with search dogs
they brought onsite and paid for themselves. After contacting authorities on multiple occasions,
Mr Ghalayini’s family members themselves ultimately found his body buried under rubble, over
two weeks after the explosion occurred, on 2 March 2005.2269
1113. As noted, the Trial Chamber refers to General Rifi’s conclusions, and especially that the
crime scene was chaotic not just in the first hours but for an ‘unjustifiably long period afterwards’.
In particular, it accepts his conclusion that the search for missing persons was unprofessional and
careless and care was not exercised in processing and preserving evidence from the crime scene.
1114. The Trial Chamber also agrees with the international experts’ criticisms of the management
of the crime scene. The Swiss forensic experts—who arrived on 5 March 2005, three weeks after
the explosion—noted that little attention had been given to securing evidence at the crime scene
and that heavy machinery was used to remove vehicles and for other purposes. Further,
environmental influences also negatively affected the reliability of the evidence.
1115. However, despite this, the Swiss experts could still collect evidence to assist in the
investigation. The Dutch forensic team arrived in Beirut six months after the explosion, in August
2005, and recovered more than 1,000 exhibits from the crime scene. But to exacerbate this, the
Spanish team found evidence at the crime scene 15 months after the explosion, even after the scene

2268
2269

On Dr Ayoub’s evidence, see para. 1383, below.
See paras 1027, 1391.
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had already been searched by Swiss and Dutch teams, and Lebanese authorities. The Spanish
experts even cleared new areas of the explosion site which had never been previously searched.
1116. The Trial Chamber cannot comprehend the lack of coordination in the investigation
following the explosion which even continued—albeit to a lesser degree—in the subsequent
searches by the international forensic teams, as is demonstrated by the fact that they continued to
find and process evidence 15 months after the attack. The Trial Chamber acknowledges, however,
that, as noted by the Spanish forensic team, the crime scene spanned 11,000 square metres and
evidence may have been as small as a finger nail.
1117. In light of the above, the Trial Chamber finds that the mismanagement of the initial
investigation could have affected the reliability of some evidence recovered at the crime scene,
including aspects of the collection of human remains. This is further considered below in relation
to the findings on the human remains recovery and their DNA analysis, and in particular as it
relates to an unidentified male.
1118. Despite all this, the Trial Chamber is satisfied that Lebanese officers and experts, assisted
by multiple international forensic teams, conducted thorough and successful investigations into
various aspects of the explosion in very difficult circumstances. This included explosives, ballistics
and forensic crime scene investigation—including Lebanese volunteers and international
underwater diving teams and experts in identifying vehicle parts—and forensic science and human
identification.
1119. The Trial Chamber is satisfied that the various investigations resulted in the reliable
collection of key evidence at the crime scene, such as the vehicle parts and some of the human
remains, which are addressed below. The Trial Chamber is not convinced that the gross
deficiencies in the initial investigation affected in any material manner the evidence underlying
the issues that require deliberation on the guilt of the Accused.

2.

Forensic analysis of the explosion

1120. How the explosion occurred was a significant focus of the trial. Conflicting evidence was
presented as to the quantity of explosives used, whether the explosion took place above or below
ground and how it was triggered.
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1121. The Trial Chamber has carefully reviewed the enormous body of technical and forensic
evidence relating to these and other issues. This included forensic reports, several of which were
hundreds of pages long.2270 Around 30 witnesses provided statements or testified before the Trial
Chamber, some over multiple days.2271 Defence counsel extensively challenged much of this
evidence through cross-examination.2272
1122. The Trial Chamber designated as experts a number of witnesses who testified and provided
their analyses of the explosion: Professors Daniel Ambrosini and Bibiana Luccioni, who are
Argentinian professors of engineering and experts in analysing the effects of explosions;2273
Mr Bart Hoogeboom, an image researcher at the Netherlands Forensic Institute who is an expert
in forensic image analysis;2274 Dr Gerard Murray, a chemist from Forensic Science Northern
Ireland who is an expert in forensic explosives investigations; 2275 Dr Anick van de Craats, a senior
forensic advisor at the Netherlands Forensic Institute who is an expert in forensic explosives
investigations;2276 Mr Gerhard Geyer, a Mitsubishi manager in Germany who is an expert in
identifying Mitsubishi Canter parts;2277 Dr Konrad Schlatter, a Swiss chemist who is an expert in
examining explosives;2278 and Witness 507, who designed and built jamming device systems for
Mr Hariri’s convoy and is an expert regarding the functioning and operation of jamming
devices.2279
1123. ISF forensic team members Mr Mahmoud Khashab, Mr Hussein Krayem, Mr Walid
Othman, Mr Joseph Safi and their colleague Witness PRH566,2280 and ISF officer Mr Assaad

For example, exhibit P266 (Spanish forensic team expert report).
For example, Daniel Ambrosini, T. 23-25 February 2015.
2272
For example, Daniel Ambrosini, T. 25 February 2015, pp 7-93.
2273
Daniel Ambrosini, T. 23 February 2015, p. 7, T. 25 February 2015, p. 12; Bibiana Luccioni, T. 26 February 2015,
pp 4-5, 8-9; exhibit P378 (International College of Experts report on attack of 14 February 2005), p. 5; Decision on
twelve expert witnesses, paras 62-64.
2274
Bart Hoogeboom, T. 15 July 14, p. 8; Decision on expertise (Mr Geyer and Mr Hoogeboom), paras 13-14.
2275
Gerard Murray, T. 29 September 2014, pp 7-8; Decision on twelve expert witnesses, paras 13-15.
2276
Anick van de Craats, T. 28 August 2014, pp 3, 6; exhibit P244 (Report of forensic investigation, Ministry of
Justice, Netherlands Forensic Institute), p. 7; Decision on twelve expert witnesses, paras 13-15.
2277
Gerhard Geyer, T. 16 July 2014, pp 5-6; Decision on expertise (Mr Geyer).
2278
Konrad Schlatter, T. 26 August 2014, pp 6, 9; exhibit 3D27; Decision on twelve expert witnesses, paras 7-9.
2279
Decision on Witnesses PRH291 and PRH507, para. 10; exhibit P293 (Witness PRH507’s statement of 15 August
2015), paras 3-5; Witness PRH507, T. 20 October 2014, pp 14-15.
2280
Mahmoud Khashab, T. 8 September 2014, pp 6, 10-11; Hussein Krayem, T. 9 September 2014, pp 64-66; Walid
Othman, T. 2 September 2014, pp 3-6; Witness PRH566, T. 5 February 2014, pp 6-8; exhibit P315 (Statement of
Joseph Safi), pp 2, 8.
2270

2271
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Nohra2281 testified. Ms Robyn Fraser, a former Prosecution investigator,2282 and Mr Ali
Mohammed Diab, an electrical engineer who helped to install jamming devices in Mr Hariri’s
convoy, also gave evidence.2283
(a)

High explosives

1124. The Prosecutor alleges that high explosives were used in the attack. 2284 The Trial Chamber
heard evidence regarding the science of high explosives as well as the kind of explosion that
occurred during the attack.
i.

High explosives in general

1125. Dr van de Craats explained that high explosives are chemical substances that react very
rapidly, namely in micro-seconds, to suitable stimuli, thereby releasing a large amount of
energy.2285 An explosion of high explosive material is known as a detonation reaction. 2286
1126. The Dutch forensic team noted that the primary effects of a detonation reaction are a shock
wave, a fireball and a blast in the air.2287 The instantaneous production of such a large amount of
gases increases the pressure, thereby causing the sound effect.2288 The secondary effects of the
explosion can include the projection of high velocity fragments from destroyed materials close to
the explosion’s centre, the sliding of large objects such as vehicles and the movement of entire
walls from the blast.2289
1127. Dr van de Craats explained that the detonation velocity, namely the speed at which the
detonation reaction propagates, is higher than the speed of sound2290 and is so fast that it results in

2281
2282
2283

Assaad Nohra, T. 4 February 2014, pp 5-6.
Robyn Fraser, T. 22 January 2014, p. 36.
Exhibit P290 (Ali Diab’s witness statements), pp 2, 15, 48, 60. See also Witness PRH507, T. 20 October 2014, p.

15.
2284

Amended consolidated indictment, paras 4, 41.
Anick van de Craats, T. 28 August 2014, p. 45; exhibit P377 (Argentinian expert report on quantity of explosives),
p. 8; exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 9.
2286
Anick van de Craats, T. 28 August 2014, p. 45; exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), p. 9.
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Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 9.
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Anick van de Craats, T. 28 August 2014, p. 45; exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), p. 9.
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Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 9-10.
2290
Anick van de Craats, T. 28 August 2014, pp 45-46, T. 1 September 2014, p. 58; exhibit P244 (Report of forensic
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brisance—the complete destruction of all material in the near vicinity. This explains why there is
a crater.2291 When the detonation velocity increases, the brisance effect is greater and the fragments
from the explosion are smaller.2292
ii.

Were high explosives used in the attack?

1128. Dr van de Craats opined that the attack consisted of a detonation from high explosives.2293
She observed that when wall or ceilings have been moved, it shows it was a detonation reaction.2294
The bent column and the canopy bent upwards at the front of the St Georges Hotel demonstrated
that a detonation reaction had occurred very close to the building.2295 Similarly, the fact that a
three-and-a-half metre section of the front wall of the Byblos Hotel that was 20 centimetres thick
had been pushed back 60 centimetres and severely demolished meant that an ‘enormous explosion’
had taken place.2296

2291

Anick van de Craats, T. 28 August 2014, p. 46, T. 1 September 2014, p. 57; exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), p. 9.
2292
Anick van de Craats, T. 1 September 2014, pp 57-58.
2293
Anick van de Craats, T. 1 September 2014, p. 8, T. 28 August 2014, p. 49. See also exhibit P244 (Report of
forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 89.
2294
Anick van de Craats, T. 28 August 2014, p. 47.
2295
Anick van de Craats, T. 28 August 2014, p. 49.
2296
Anick van de Craats, T. 28 August 2014, pp 52-53.
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Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 41
1129. Dr van de Craats observed that the explosion had been so powerful that it had blown out
all the sliding doors on the balconies of the Byblos Hotel and propelled some of them into the back
wall of the building.2297

2297

Anick van de Craats, T. 28 August 2014, pp 56-59; exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), pp 45-46.
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Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 45
1130. Dr van de Craats explained that the deformation, irregular pattern of sharp edges and
shearing off of metal fragments recovered at the scene also demonstrated a large explosive force
and intense heat, further demonstrating that a detonation explosion reaction had occurred. 2298
1131. The Swiss forensic team also determined that high explosives were used, given the
presence of ‘washout’ on pieces of debris, vehicles and metal structures close to the crater.2299
Washout occurs when metals that are very close to high explosive explosions are exposed to

2298
2299

Anick van de Craats, T. 28 August 2014, pp 95-97.
Konrad Schlatter, T. 26 August 2014, pp 57-58; exhibit P242 (Swiss forensic team expert report), pp 9, 19.
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extreme pressure and temperatures, resulting in the removal or evaporation of materials. The traces
left on the parts from this process are known as washout.2300
1132. Dr Schlatter acknowledged that the same effects produced by washout can also be caused
by erosion, corrosion and acid. The Swiss team did not test the metal pieces for washout but relied
on visual inspection.2301 Dr Schlatter added that, because the team observed washout on several
parts, this showed that it was caused by an explosion and not by other factors.2302
iii.

Submissions

1133. None of the Defence made any challenges regarding this issue.
iv.

Findings

1134. Based on the above, the Trial Chamber finds beyond a reasonable doubt that the attack
consisted of a detonation reaction of high explosives. The damage and destruction to the
St Georges and Byblos Hotels demonstrate the nature of the explosion, most notably the bent
column and canopy at the St Georges Hotel and the large portion of the Byblos Hotel front wall
that slid 60 centimetres. The mangled metal fragments found at the scene of the explosion, and the
presence of washout on several of them, further confirms that high explosives were used during
the attack.
(b)

Type of high explosives

1135. The Prosecution alleges that the attack involved the use of the explosive material RDX.2303
The Trial Chamber has reviewed the evidence regarding the procedures for determining the type
of explosives used, as well as the properties of RDX.
i.

Identifying the type of explosives and RDX generally

1136. Dr Murray, who had had 40 years of experience with forensic explosives investigations
and had examined hundreds of explosions,2304 explained the process for identifying the type of
explosives used in an explosion. An explosion leaves traces because not all of the explosives are
2300
2301
2302
2303
2304

Konrad Schlatter, T. 26 August 2014, pp 57-58, T. 27 August 2014, p. 80.
Konrad Schlatter, T. 27 August 2014, p. 81.
Konrad Schlatter, T. 27 August 2014, pp 86-87; exhibit P242 (Swiss forensic team expert report), p. 9.
Prosecution final trial brief, paras 1056, 1061.
Gerard Murray, T. 29 September 2014, pp 7-8. See also exhibit P277 (Report of Gerard Murray), p. 2.
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consumed in the explosion. Investigators should recover pieces of the explosive device or any
other materials that might contain traces of the explosives and send them to a forensic laboratory.
Factors that influence the presence of explosive residue on items include the nature of the explosive
used, the time since the explosion, the treatment of the item’s surfaces and the distance from the
explosion.2305 The Swiss forensic team noted additional factors that can negatively affect the
likelihood of finding residues, such as heat, humidity and the type and composition of the materials
where the residue is found.2306
1137. Mr Khashab noted that explosive residues could be present on vehicle parts. 2307 Mr Othman
added that metals do not absorb explosive materials, and thus it was better to take samples for
residue from tissues, textiles and soils and other materials that do absorb explosive materials. 2308
1138. Dr Murray observed that swabs are used as part of the process to identify the type of
explosives used. Swabs are made of cotton, wool or nylon, moistened with solvent and kept inside
a small sealed polythene bag. The investigator takes the swab out, rubs it over a surface and returns
it to a bag. In a general purpose explosives swabbing kit, not all the swabs are used. The unused
ones are the control swabs, which are tested to see if the kit has been contaminated. 2309
1139. Dr Murray added that, once his laboratory received the swabs, he first extracted any
possible residues from the swabs with a solvent. He then processed the solution using highpressure liquid chromatography to determine if there were potentially any commonly observed
organic explosive materials. If the result was positive, another analysis was conducted to see if any
particular explosive residue was present.2310
1140. In response to questions from the Badreddine Defence, Dr Murray noted that crosscontamination is when an object with explosive residue left traces of that residue on another
object.2311 One cannot distinguish between what was transferred via cross-contamination and what

2305
2306
2307
2308
2309
2310
2311

Gerard Murray, T. 29 September 2014, pp 8-9, 34.
Exhibit P242 (Swiss forensic team expert report), pp 10-11.
Mahmoud Khashab, T. 8 September 2014, pp 15-16, 72.
Walid Othman, T. 3 September 2014, p. 51, T. 4 September 2014, pp 51-52.
Gerard Murray, T. 29 September 2014, pp 11, 34.
Gerard Murray, T. 29 September 2014, pp 15, 61-62.
Gerard Murray, T. 29 September 2014, p. 45.
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was already present on the object itself.2312 Each transfer results in less residue being present.2313
The amount of residue present on an object from cross-contamination depends on how much
residue was on the object originally exposed to the explosive and how prolonged the contact was
between the original object and subsequent objects.2314
1141. Dr Murray agreed that exhibits at a crime scene should be carefully and individually
packaged. Investigators should wear gloves and full forensic suits.2315 If an investigator used bare
hands to handle an exhibit at an explosion scene, the person should be swabbed before touching
any exhibits.2316 Exhibits should be transported and stored in sealed containers such as nylon bags
to avoid cross-contamination.2317
1142. Dr Murray discussed the properties of RDX, or cylcotrimethylenetrinitramine, which is a
very powerful high explosive.2318 It is typically available in one kilogram blocks that are about the
size of a house brick, is malleable like modelling clay such that it can be moulded into any shape
and remains stable and usable for years.2319 Mr Khashab added that, because RDX is a soft
explosive material, it can be compressed into a plastic bag, thereby increasing its destructive
effect.2320
1143.

It is relatively easy to acquire the components to make RDX. 2321 However, manufacturing

RDX in a plasticized form would require chemical expertise and skill.2322 It is commonly available
as Semtex, which is composed of both RDX and an orange-coloured dye, and can be purchased
from its manufacturer.2323 A couple of witnesses observed that RDX is so powerful that it is most

2312

Gerard Murray, T. 29 September 2014, pp 46-47.
Gerard Murray, T. 29 September 2014, pp 49-50.
2314
Gerard Murray, T. 29 September 2014, pp 51-52.
2315
Gerard Murray, T. 29 September 2014, pp 56-57.
2316
Gerard Murray, T. 29 September 2014, p. 57.
2317
Gerard Murray, T. 29 September 2014, p. 58.
2318
Gerard Murray, T. 29 September 2014, pp 18, 26; exhibit P277 (Report of Gerard Murray), pp 3-4. See also exhibit
P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 9.
2319
Gerard Murray, T. 30 September 2014, pp 8-10, 34.
2320
Mahmoud Khashab, T. 8 September 2014, p. 55.
2321
Gerard Murray, T. 29 September 2014, p. 40.
2322
Gerard Murray, T. 29 September 2014, p. 43.
2323
Gerard Murray, T. 29 September 2014, pp 33, 40-42.
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suitable for military purposes.2324 The manufacturer of Semtex said that it was available for
industrial use but Dr Murray was unaware of any such use. 2325
1144. RDX is about 1.35 times more powerful than TNT, or trinitrotoluene. 2326 RDX’s density is
around 1.45 gram per cubic centimetre. 2327 RDX requires a detonator with a small amount of high
explosive, typically an electric detonator, battery and switch.2328
ii.

Which high explosives were used in the attack?

1145. The Prosecution relies on Dr Murray’s evidence to establish the type of high explosives
used during the attack.2329
1146. After visiting the scene of the explosion in September 2005, Dr Murray worked with the
Dutch forensic team to decide which items recovered from the scene should be swabbed to check
for explosive residue.2330 Dr Murray and Dr van de Craats selected for swabbing metal fragments
that were heavily damaged and highly deformed, thereby indicating they might have been closely
involved with the explosion.2331 The exhibits Dr Murray saw in Beirut were not bagged up; some
were in cardboard boxes. Cross-contamination was therefore possible. 2332
1147. Dr Murray provided swab kits and cotton swabs to Dr van de Craats, who performed the
swabbing.2333 According to Dr van de Craats, the conditions for swabbing were good and the

2324

Gerard Murray, T. 29 September 2014, pp 26, 38; exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), p. 9; Mahmoud Khashab, T. 8 September 2014, p. 64; but see exhibit P277
(Report of Gerard Murray), p. 4 (wherein Dr Murray states that RDX is used both commercially and militarily).
2325
Gerard Murray, T. 29 September 2014, p. 40.
2326
Gerard Murray, T. 29 September 2014, p. 27; exhibit P242 (Swiss forensic team expert report), p. 18; exhibit P277
(Report of Gerard Murray), p. 2, annex 1. See also Mahmoud Khashab, T. 8 September 2014, p. 55.
2327
Gerard Murray, T. 29 September 2014, p. 27; exhibit P277 (Report of Gerard Murray), annex 1. See also Walid
Othman, T. 4 September 2014, p. 52.
2328
Gerard Murray, T. 29 September 2014, pp 35-36.
2329
Prosecution final trial brief, para. 1056.
2330
Gerard Murray, T. 29 September 2014, pp 11-12; Anick van de Craats, T. 28 August 2014, pp 20-21; exhibit P244
(Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 16; exhibit P277 (Report of
Gerard Murray), p. 1.
2331
Gerard Murray, T. 29 September 2014, p. 12; exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), p. 16; exhibit P277 (Report of Gerard Murray), p. 2.
2332
Gerard Murray, T. 29 September 2014, p. 61.
2333
Gerard Murray, T. 29 September 2014, p. 44; Anick van de Craats, T. 28 August 2014, pp 20-21, T. 1 September
2014, p. 9; exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 16;
exhibit P277 (Report of Gerard Murray), p. 2.
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standard international procedure for taking swabs had been followed.2334 Dr Murray agreed that
the Dutch forensic team had taken steps to avoid cross-contamination.2335
1148. Specifically, the Dutch forensic team had used a recently renovated office where as far as
known no explosive materials were used before. They cleaned the working table and put plastic
covers on it, took control swabs of the working surface and the gloves of the person taking swabs
and ensured that those taking swabs wore a sterile, surgical coat and gloves. They also processed
the gloves and swabs under standard contamination control procedures and ensured that the person
taking swabs wore no watches, rings or other ornaments.2336
1149. Dr Murray’s laboratory examined the control swabs and found that they did not have any
RDX present, which meant that the surfaces on which the swabs had been taken were not
contaminated with RDX.2337
1150. At Dr Murray’s laboratory in Northern Ireland, he analysed the swabs taken by the Dutch
team.2338 Four swabs contained significant amounts of RDX.2339 Three of these came from parts
of a Mitsubishi Canter.2340 The amount of RDX recovered was much higher than he had
encountered when investigating explosions in Northern Ireland. 2341
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Anick van de Craats, T. 28 August 2014, p. 21.
Gerard Murray, T. 29 September 2014, pp 53-54. See also exhibit P244 (Report of forensic investigations, Ministry
of Justice, Netherlands Forensic Institute), p. 16.
2336
Gerard Murray, T. 29 September 2014, pp 53-54; exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), p. 16.
2337
Gerard Murray, T. 30 September 2014, p. 38.
2338
Gerard Murray, T. 29 September 2014, p. 12; Anick van de Craats, T. 28 August 2014, p. 21; exhibit P244 (Report
of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 17; exhibit P277 (Report of Gerard
Murray), p. 3.
2339
Gerard Murray, T. 29 September 2014, pp 18-19; exhibit P277 (Report of Gerard Murray), pp 3-4. The amount of
residue present ranged from approximately 1,100-1,600 nanograms. Gerard Murray, T. 29 September 2014, pp 62-63;
exhibit P277 (Report of Gerard Murray), p. 3.
2340
Exhibit P277 (Report of Gerard Murray), p. 3; exhibits P130 and P134 (Photographs of vehicle parts). See also
exhibit P250 (Aide-mémoire for Gerard Murray’s evidence on Mitsubishi canter parts), lines 1, 4; Gerard Murray, T.
29 September 2014, pp 18-19.
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Gerard Murray, T. 29 September 2014, pp 29-30.
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1151. Dr Murray did not identify any other explosive materials. 2342 He concluded that the attack
involved an RDX-based explosive, with no other type of explosive being used.2343 He could not
identify its source.2344
1152. The Swiss forensic team also swabbed various items for explosive residue and took a soil
sample from the crater. They divided the swabs and soil sample into three groups labelled A, B
and C. Group A was analysed at the American University of Science and Technology in Beirut.
Of these, only the soil sample tested positive for explosive residue, specifically TNT.2345 They
were unable to test group B.2346 The Swiss team tested group C at their laboratory and did not find
any explosive residue, including the soil sample from group C. Dr Schlatter explained that because
the Swiss forensic team could not confirm the positive test for the group A soil sample, this result
was questionable.2347
1153. The Spanish forensic team determined that, based on a prior UN analysis (meaning
presumably the UNIIIC) of the crater soil and other items that were in close contact with the
explosion, the explosives were composed of TNT, RDX and PENT.2348 The explosive charge
therefore contained either TNT and RDX, connected with a detonating cord made of PENT, or
TNT and Semtex—which is made of RDX and PENT.2349
1154. The Lebanese Military Intelligence forensic team found that the type of explosives was
TNT, based on the analysis of samples taken from the explosion site.2350 A different forensic team,
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Gerard Murray, T. 29 September 2014, p. 28, T. 30 September 2014, p. 38; exhibit P277 (Report of Gerard
Murray), p. 3.
2343
Gerard Murray, T. 29 September 2014, pp 34-35, 38; exhibit P277 (Report of Gerard Murray), p. 4.
2344
Gerard Murray, T. 30 September 2014, p. 37.
2345
Konrad Schlatter, T. 26 August 2014, pp 25-26, 63-65; exhibit P242 (Swiss forensic team expert report), pp 5, 1112, 17-18.
2346
Dr Schlatter tried to test the soil sample from group B at the American University, but was forced to leave Beirut
before he could do so. Konrad Schlatter, T. 26 August 2014, p. 65; exhibit P242 (Swiss forensic team expert report),
p. 18.
2347
Konrad Schlatter, T. 26 August 2014, pp 65-68, T. 27 August 2014, pp 81-82.
2348
The Trial Chamber understands PENT to be another acronym of PETN (pentaerythritoltetranitrate). PETN is a
well-known type of explosive that is also used for medical purposes, Gerard Murray, T. 29 September 2014, pp 16,
18; exhibit P277 (Report of Gerard Murray), p. 3.
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Exhibit P266 (Spanish forensic team expert report), pp 274, 289.
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Exhibit P282 (Statement of Ziad Nasr), ERNs 60287014, 60287017.
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from the ISF, could not identify the type of explosives used.2351 Mr Khashab, a member of the ISF
team, explained that the team did not have the technology at that time needed to test for residue.2352
1155. Mr Othman, also on the ISF team, believed that mortar missiles had been added to the
explosives, based on the ISF team finding pieces of shrapnel from such missiles in the Byblos
Hotel.2353 He explained that mortars put in an explosive charge would increase the level of
shrapnel.2354 He acknowledged that one could not always distinguish shrapnel from a mortar from
shrapnel from another source.2355 On the other hand, Dr van de Craats said that the Dutch forensic
team did not find that shrapnel had been intentionally placed in the explosive device.2356
Dr Schlatter could not imagine adding a mortar to a bomb.2357
1156. Mr Assaad Nohra, an ISF officer,2358 accompanied a private expert from the American
University of Science and Technology, who had taken cotton swabs and soil samples from the
attack site to determine the type of explosives. Mr Nohra did not hear from the expert as to what
the test results were.2359
1157. In addition to taking swabs for Dr Murray to analyse, the Dutch team also took a separate
set of swabs for the team to examine itself.2360 The Trial Chamber did not receive the results of
any separate analysis by the Dutch team.
iii.

Submissions

1158. The Prosecution submits that the large amounts of RDX found on the swabs strongly
supports the conclusion that an RDX-based high explosive was used in the explosion.2361
1159. The Ayyash Defence submits that while Dr Murray determined that an RDX-based
explosive was the source of the explosion, the Prosecution led no evidence on the origin of the
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Walid Othman, T. 3 September 2014, p. 78; exhibit P247 (ISF Explosives Bureau report, 2 March 2005), p. 8.
Mahmoud Khashab, T. 8 September 2014, p. 73.
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Walid Othman, T. 2 September 2014, pp 63-64, T. 4 September 2014, p. 56; exhibit P247, p. 6; exhibit P247.1
(ISF Explosives Bureau report – photographs), p. 15.
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Walid Othman, T. 2 September 2014, p. 63.
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Walid Othman, T. 4 September 2014, p. 57.
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Konrad Schlatter, T. 27 August 2014, p. 25.
2358
Assaad Nohra, T. 4 February 2014, pp 5-6.
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Assaad Nohra, T. 4 February 2014, p. 18.
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Anick van de Craats, T. 28 August 2014, p. 21.
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explosives. Therefore, the Prosecution theory that the Accused had access to explosives as a result
of their support for Hezbollah is not supported by the evidence. 2362 There were no other Defence
submissions on these points.
iv.

Findings

1160. In light of the above evidence, the Trial Chamber finds that the specific type of high
explosives used was RDX, as determined by Dr Murray.
1161. Dr Murray, in preparing his report for this case, drew upon his four decades of experience
in forensic explosives investigations and his examination of hundreds of explosions. The Trial
Chamber accepts Dr Murray’s and Dr van de Craats’s evidence that the Dutch forensic team took
sufficient steps to avoid cross-contamination. The team followed international procedures for
taking swabs. Most importantly, the Dutch team took control swabs, and Dr Murray confirmed
these control swabs did not have RDX, which showed a lack of contamination. This concrete
evidence outweighs the mere possibility of cross-contamination from items kept in boxes rather
than in bags. Accordingly, the Trial Chamber rejects the Badreddine Defence’s suggestion during
cross-examination that cross-contamination tainted Dr Murray’s results.
1162. Dr Murray also explained the careful process through which his laboratory tested the swabs
taken by Dr van de Craats from pieces recovered from the explosion site. Four of these swabs
contained significant amounts of RDX, and Dr Murray’s analysis did not find the presence of any
other types of explosive materials.
1163. Mr Othman from the Lebanese ISF forensic team believed that mortar missiles had been
added to the explosives. However, he acknowledged that the shrapnel he identified as coming from
mortars might have come from another source. The Dutch forensic team, on the other hand, did
not find that shrapnel had been intentionally added to the explosive device. In other words, no
positive forensic evidence supports Mr Othman’s belief. Given the lack of confirmation by the
Dutch team, added to Dr Schlatter’s opinion that he could not imagine a mortar being added to a
bomb, the Trial Chamber does not accept that mortar missiles were added to the explosives charge.

Ayyash Defence final trial brief, para. 66. See also Ayyash Defence closing submissions, T. 17 September 2018,
pp 20-21.
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1164. Similarly, the evidence from the other forensic teams casts no doubt on Dr Murray’s
conclusion. The Swiss team had one positive result for TNT from a soil sample, but was unable to
duplicate it, thereby calling this result into question. The Spanish team concluded that the
explosive charge was a mixture of TNT, RDX and PENT, but the basis for their determination is
not clear. The Lebanese Military Intelligence team found that the explosives were made of TNT,
but the Trial Chamber did not receive any additional information as to how the samples were taken
at the explosion site or how they were analysed. The Trial Chamber also did not receive the results
of other tests conducted by Lebanese and Dutch forensic teams.
1165. The Trial Chamber therefore is satisfied beyond a reasonable doubt that the attack involved
an RDX-based explosive.
1166. The Trial Chamber received no evidence of how and where this RDX was obtained.
(c)

Quantity, height and shape of the explosives

1167. The Prosecutor alleges that around 2,500 kilograms of TNT equivalent explosive material
were used, the explosion occurred 50-80 centimetres above ground level and the explosives were
distributed, namely laid out in a rectangular shape. 2363
1168. Professor Ambrosini explained that the crater and damage resulting from an explosion
depend on the combined effects of the quantity of explosives used, their location above or below
ground level and the shape of the explosive charge.2364 The Trial Chamber has accordingly
carefully reviewed the evidence as to the possible quantity of explosive materials used in the attack,
whether it was placed above or below ground and whether the shape of the explosives was
distributed or concentrated.
i.

Quantity of explosives

1169. The Trial Chamber received a large amount of technical and forensic evidence on the
quantity of explosives, in particular, various analyses of the amount of explosives used.

2363

Amended consolidated indictment, paras 42, 56 (f), 58 (e) (ii), 60 (h), 62 (g); Prosecution final trial brief, paras 2,
1053, 1057, 1061, 1124, 1137.
2364
Daniel Ambrosini, T. 25 February 2015, p. 90.
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a.

Calculating the quantity of explosives generally

1170. Professor Ambrosini explained that different types of explosives are more or less powerful
than one another.2365 When calculating the quantity of explosives, the concept of ‘TNT
equivalence’ is used.2366 Dr Murray explained how TNT equivalence works: TNT is assigned the
value of one, explosives that are more powerful than TNT have TNT equivalent values greater
than one, while explosives less powerful than TNT are assigned TNT equivalent values less than
one.2367
1171. The actual mass of a non-TNT explosive is converted into its equivalent TNT mass through
a formula based on the explosive material’s specific energy, peak overpressure or impulse. TNT
equivalence is separate for each of these values. 2368 Two explosives with a different mass but the
same TNT equivalent mass will produce the same effect. 2369
1172. A wide variation in the quantity of explosives can produce similar effects.2370 In other
words, an explosive charge of 1,000 kilograms of TNT equivalent and an explosive charge of
1,500 kilograms of TNT equivalent will produce similar effects. Only when an explosive charge
reaches 5,000 or 10,000 kilograms of TNT equivalent will the effect be significantly different to
that of 1,000 kilograms.2371
b.

Calculating the quantity of explosives used in the attack

1173. The Prosecution relies on Professors Ambrosini’s and Luccioni’s evidence to determine
the quantity of explosives.2372 They calculated the quantity based on both the size of the crater and
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Daniel Ambrosini, T. 23 February 2015, p. 30; Anick van de Craats, T. 28 August 2014, p. 68; Walid Othman, T.
3 September 2014, p. 70; Mahmoud Khashab, T. 8 September 2014, p. 17.
2367
Gerard Murray, T. 29 September 2014, p. 26.
2368
Exhibit P378 (International College of Experts report on attack of 14 February 2005), pp 19-20; Daniel Ambrosini,
T. 25 February 2015, pp 40-41.
2369
Bibiana Luccioni, T. 26 February 2015, p. 98.
2370
Daniel Ambrosini, T. 23 February 2015, pp 26-28, 36.
2371
Daniel Ambrosini, T. 23 February 2015, p. 29.
2372
Prosecution final trial brief, paras 1052-1053.
2366
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the damage to the surrounding buildings, 2373 with Professor Ambrosini focusing on the crater and
Professor Luccioni on the damage.2374
1174. Professor Ambrosini explained that only a certain range in the quantity could have created
the crater. Similarly, only another particular range could produce the level of damage to the nearby
buildings. The actual quantity of explosives would therefore fall within the overlap between these
two ranges, because only amounts within the overlap could create both the crater and the resulting
damage.2375 Professor Ambrosini described this as a ‘dual-monitoring system’.2376 Professor
Luccioni added that, because they conducted multiple analyses of the explosion’s effects, this
decreased their margin of error.2377
1175. To calculate the possible quantity of explosives used, they created computer simulations2378
that reproduced the effects of explosions in making craters and damaging buildings.2379 These
computer models combined physics, chemistry and engineering,2380 and required up to six
computers to perform all the calculations. 2381
1176. Specifically, their computer simulations modelled the behaviour of materials such as air,
masonry, concrete, soil and steel during an explosion.2382 The two experts determined the values
for each material through their own tests, tests conducted by others, books and manuals. 2383 They

2373

Daniel Ambrosini, T. 23 February 2015, pp 15-16; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 5; exhibit P378 (International College of Experts report on attack of 14 February 2005), pp 16, 28.
2374
Bibiana Luccioni, T. 26 February 2015, pp 6-7.
2375
Daniel Ambrosini, T. 23 February 2015, pp 17-21; exhibit P379 (Presentation by Argentinian experts on amount
of explosives), p. 4; exhibit P379.1 (Annotated excerpt of presentation by Argentinian experts on amount of
explosives).
2376
Daniel Ambrosini, T. 25 February 2015, p. 90.
2377
Bibiana Luccioni, T. 27 February 2015, p. 62.
2378
The two experts also described them as ‘numerical simulations’. Daniel Ambrosini, T. 23 February 2015, p. 23;
exhibit P378 (International College of Experts report on attack of 14 February 2005), p. 16.
2379
Daniel Ambrosini, T. 23 February 2015, pp 23, 31; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 6; exhibit P378 (International College of Experts report on attack of 14 February 2005), p. 16. The
results of their simulations were expressed in TNT equivalent kilograms. The two experts did not try to identify the
type of explosive used. Daniel Ambrosini, T. 23 February 2015, p. 31.
2380
Daniel Ambrosini, T. 23 February 2015, p. 37.
2381
Daniel Ambrosini, T. 23 February 2015, p. 33.
2382
Daniel Ambrosini, T. 23 February 2015, pp 38-40; exhibit P377 (Argentinian expert report on quantity of
explosives), pp 7-12.
2383
Daniel Ambrosini, T. 23 February 2015, pp 40-41.
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used a range of possible values for various materials’ properties. As a result, any variations in a
material’s properties would not impact the results of their computer simulations. 2384
1177. They also used numerical meshes in their computer simulations, because the computer
models were so large. For a numerical mesh, the computer model of an explosion was divided into
tiny blocks. Calculations were then performed for each block to determine what occurred at that
particular point in the model over a period. The finer the mesh was, the more accurate the results
would be.2385 They reduced the mesh size in their simulations to the point that its fineness made
no difference.2386
1178. Finally, Professors Ambrosini and Luccioni incorporated data from real-world testing of
explosives to run their simulations and to calibrate their results.2387 They performed a series of
tests using explosives that they included in their simulations.2388 They also incorporated data from
explosives tests performed by others in France and Syria. 2389
1179. In particular, they relied on the results of a test conducted in October 2010 known as
Forensic Project 33 (‘FP-33’). It took place in France at the Prosecution’s behest, and aimed to
reproduce as much as possible the attack explosion.2390 The road, pathway and surrounding
vehicles were recreated.2391 A Mitsubishi Canter was loaded with 2,467 kilograms of TNT
equivalent explosives, laid out in a rectangular shape.2392 The experts modelled the explosion
before the test, and their predicted results were similar to the results of the crater size from the

2384

Bibiana Luccioni, T. 27 February 2015, pp 60-62.
Daniel Ambrosini, T. 23 February 2015, pp 75-76.
2386
Daniel Ambrosini, T. 25 February 2015, p. 30. See also exhibit P378 (International College of Experts report on
attack of 14 February 2005), annex 1, p. 6.
2387
Daniel Ambrosini, T. 23 February 2015, pp 23-24, 32, T. 25 February 2015, pp 53-54; exhibit P378 (International
College of Experts report on attack of 14 February 2005), p. 16.
2388
Daniel Ambrosini, T. 23 February 2015, pp 60-67; exhibit P377 (Argentinian expert report on quantity of
explosives), pp 15-17; exhibit P379, pp 8-11. Professor Ambrosini stated that the experimental results from their own
tests were quite close to the predicted results from their computer simulations. Daniel Ambrosini, T. 23 February
2015, pp 66-67; exhibit P377 (Argentinian expert report on quantity of explosives), p. 17; exhibit P379, p. 11.
2389
Daniel Ambrosini, T. 23 February 2015, pp 67-72, 78-85, T. 24 February 2015, pp 14-21; exhibit P377
(Argentinian expert report on quantity of explosives), pp 17-26; exhibit P379, pp 13-27; exhibit P379.2 (Annotated
excerpt of presentation by Argentinian experts on amount of explosives).
2390
Exhibit P378 (International College of Experts report on attack of 14 February 2005), annex 1, p. 2; Daniel
Ambrosini, T. 24 February 2015, p. 83. See also exhibit P380 (Presentation by Argentinian experts on the analysis of
the FP-33 crater).
2391
Daniel Ambrosini, T. 24 February 2015, p. 84.
2392
Daniel Ambrosini, T. 24 February 2015, pp 83-84.
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actual test explosion.2393 Professor Ambrosini himself took part in the test.2394 Following the test,
they used its results to refine their computer models and make them more precise.2395 Until his
involvement in the FP-33 test, Professor Ambrosini had believed that the quantity of explosives
used was smaller.2396
Calculating based on the crater’s size
1180. Professors Ambrosini and Luccioni first estimated the quantity of explosives from the
crater size. Accordingly, the Trial Chamber has examined the general evidence regarding craters
produced by explosions, the evidence as to the size of the crater resulting from the explosion and
finally the two experts’ analysis of the quantity of explosives needed to create such a crater.
Size of a crater generally
1181. The size of a crater depends on three factors: the quantity of explosives, the shape of the
explosive and the height of the explosive above or below ground. 2397 As the quantity of explosives
increases, so too does the diameter of the crater.2398 Ground reflection also impacts the size of the
crater.2399
1182. ‘Ejecta’ is the material blown out of a crater by the force of the explosion. This material is
also referred to as the ‘lips’ of the crater.2400 Professor Ambrosini explained that, rather than
measuring from the top of the crater’s lips, the actual crater diameter should be measured based
on two points located at what would have been ground level before the explosion.2401 ‘Fallback’

2393

Daniel Ambrosini, T. 24 February 2015, pp 85-86; exhibit P378 (International College of Experts report on attack
of 14 February 2005), annex 1, pp 32-33.
2394
Daniel Ambrosini, T. 24 February 2015, p. 83.
2395
Daniel Ambrosini, T. 24 February 2015, pp 86-87; exhibit P378 (International College of Experts report on attack
of 14 February 2005), pp 16, 28, annex 1, p. 4.
2396
Daniel Ambrosini, T. 24 February 2015, p. 86.
2397
Daniel Ambrosini, T. 23 February 2015, p. 65.
2398
Daniel Ambrosini, T. 24 February 2015, p. 68.
2399
Daniel Ambrosini, T. 24 February 2015, p. 44.
2400
Daniel Ambrosini, T. 23 February 2015, p. 44.
2401
Daniel Ambrosini, T. 23 February 2015, p. 44; exhibit P377 (Argentinian expert report on quantity of explosives),
p. 14.
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is the material that comes out of the crater after the explosion and lands back in it, and thus can
hide the crater’s true depth.2402
1183. In an ideal scenario, where the ground is homogenous, the crater forms a cone.2403 The
presence of rocks, asphalt, pipes or cables can produce deviations from this ideal shape. 2404
Measuring the crater
1184. The Prosecution relies on Mr Bart Hoogeboom’s measurement of the size of the crater’s
diameter.2405 Mr Hoogeboom was an image researcher at the Netherlands Forensic Institute who
specialized in photogrammetry—the measurement of images in photographs and videos.2406 He
had appeared in court as an expert in 15 other cases and drafted photogrammetry reports in
approximately 100 cases.2407
1185. Mr Hoogeboom prepared a photogrammetry report in 2010 in which he measured the
diameter of the crater resulting from the attack. 2408 He explained how he prepared this report. First,
he selected 13 photographs2409 from which he could take measurements.2410 The photographs were
divided into three sets: one taken on the day of the explosion and two others taken four days
later.2411 He needed three separate sets to ensure there were enough buildings around the crater, to
provide a scale for taking measurements. 2412
1186. His next step was to extract three-dimensional information from the photographs.2413 He
then combined this three-dimensional information with data from a laser scan of the crater site

2402

Daniel Ambrosini, T. 23 February 2015, p. 45; exhibit P377 (Argentinian expert report on quantity of explosives),
p. 14; exhibit P377.1 (Annotated version of Argentinian expert report).
2403
Konrad Schlatter, T. 26 August 2014, p. 27.
2404
Konrad Schlatter, T. 26 August 2014, pp 27-28, T. 27 August 2014, pp 84-85.
2405
Prosecution final trial brief, fn. 2156.
2406
Bart Hoogeboom, T. 15 July 14, pp 8, 11.
2407
Bart Hoogeboom, T. 15 July 14, p. 11.
2408
Exhibit P209 (Netherlands Forensic Institute report on crater measurements).
2409
Bart Hoogeboom, T. 15 July 2014, pp 18-19; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), pp 5-7.
2410
Bart Hoogeboom, T. 15 July 2014, pp 15-16; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), p. 3.
2411
Bart Hoogeboom, T. 15 July 2014, pp 18-19; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), pp 5-7. The photographs came from the UNIIIC and the media. Bart Hoogeboom, T. 15 July 2014, p.
17.
2412
Bart Hoogeboom, T. 15 July 2014, pp 20, 22.
2413
Bart Hoogeboom, T. 15 July 2014, pp 25-30, 32-39; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), pp 4, 7-12; exhibit P211 (Photograph marked by Bart Hoogeboom).
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made by the Dutch police in 2010.2414 This laser scan created a three-dimensional representation
of the buildings surrounding the location where the crater was.2415
1187. Once he combined the three dimensional information from the photographs and laser scan,
Mr Hoogeboom was able to measure the crater.2416 It was difficult to identify where the crater rim
was, so, he consulted a colleague who was an explosives expert and then applied an inverted
truncated cone shape to the points identified on the crater.2417 Based on the cone shape,
Mr Hoogeboom concluded that the crater’s diameter was 11.4 metres and the depth was 1.9
metres.2418 In addition, he conducted several measurements between various identifiable points
near the edge of the crater; these measurements were 10.2, 11.1 and 11.5 metres.2419 Mr
Hoogeboom’s measurements had a margin of error of ‘several per cent’. 2420

2414

Bart Hoogeboom, T. 15 July 2014, pp 13-15, 40-45; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), pp 4, 13-14.
2415
Bart Hoogeboom, T. 15 July 2014, pp 14-15. The crater had been closed up by the time of the laser scan, Bart
Hoogeboom, T. 15 July 2014, p. 15.
2416
Bart Hoogeboom, T. 15 July 2014, pp 16, 45-46; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), pp 4, 15-17.
2417
Bart Hoogeboom, T. 15 July 2014, pp 46, 49-50.
2418
Bart Hoogeboom, T. 15 July 2014, pp 46-48; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), p. 18.
2419
Bart Hoogeboom, T. 15 July 2014, pp 46, 48; exhibit P209 (Netherlands Forensic Institute report on crater
measurements), p. 16.
2420
Bart Hoogeboom, T. 15 July 2014, p. 47.
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Exhibit P209 (Netherlands Forensic Institute report on crater measurements), p. 16
1188. Several other measurements of the crater’s size were received in evidence. The Swiss
forensic team measured the crater diameter at about 12.5 metres, with a depth of two metres. They
too noted that it was in the shape of an inverted truncated cone.2421 The Spanish team measured
the crater at 13.72 and 12.82 metres in diameter and 1.83-2.00 metres deep.2422
1189. Meanwhile, the Lebanese ISF investigators measured the crater diameter at 12.4 metres
and the depth at 2.3 metres.2423 Mr Safi, a member of the ISF team, said the original diameter of
the crater was nine metres.2424 The Lebanese Military Intelligence team found that the crater was
12 metres in diameter and 2.3 metres deep. 2425

2421
2422
2423
2424
2425

Exhibit P242 (Swiss forensic team expert report), pp 6, 13.
Exhibit P266 (Spanish forensic team expert report), p. 279.
Walid Othman, T. 2 September 2014, p. 34; exhibit P247 (ISF Explosives Bureau report, 2 March 2005), p. 1.
Exhibit P315 (Statement of Joseph Safi), pp 8, 12.
Exhibit P282 (Statement of Ziad Nasr), ERN 60287014.
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Professors Ambrosini’s and Luccioni’s calculation of the quantity of explosives based on the
crater’s size
1190. Professors Ambrosini and Luccioni relied on Mr Hoogeboom’s measurement of the
crater’s diameter when calculating the quantity of explosives used. Professor Ambrosini explained
that Mr Hoogeboom’s analysis was the most reliable, because of his methodology. Also, while
several other forensic teams gave only one measurement for the diameter, Mr Hoogeboom
provided two measurements. Two measurements were better because the crater was oval-shaped
and not circular, and Mr Hoogeboom’s range of values for the crater’s diameter accounted for
uncertainties in his measuring, such as disturbances to the crater. 2426
1191. Mr Hoogeboom measured the crater’s diameter as between 10.2 and 11.5 metres.2427 The
two experts converted these figures to an equivalent diameter2428 of 10.8 metres. They considered
10.8 metres to be the upper limit, because Mr Hoogeboom used photographs taken four days after
the explosion, and, by that time, the crater would have been altered. The two experts calculated
the lower limit of the diameter to be 9.7 metres, based on a five per cent variation. 2429
1192. They performed a series of computer simulations to calculate the quantity of explosives
needed to produce a crater with a diameter of 9.7-10.8 metres.2430 They determined that it would
require 2,400-3,100 kilograms of TNT equivalent if the explosive charge had a rectangular shape
and was 75-80 centimetres above the ground.2431 For an underground explosion, the quantity of
explosives would be 500-773 kilograms of TNT equivalent.2432 At ground level with a rectangular-

2426

Daniel Ambrosini, T. 25 February 2015, pp 78-79.
Daniel Ambrosini, T. 25 February 2015, p. 79.
2428
An equivalent diameter is the diameter a crater would have if it was circular in shape with the same area, Daniel
Ambrosini, T. 23 February 2015, p. 72.
2429
Daniel Ambrosini, T. 24 February 2015, pp 10, 71, T. 25 February 2015, pp 72, 78-79; exhibit P378 (International
College of Experts report on attack of 14 February 2005), annex 2, p. 3.
2430
Daniel Ambrosini, T. 24 February 2015, pp 10, 66-75, T. 25 February 2015, pp 72, 78-79; exhibit P377
(Argentinian expert report on quantity of explosives), pp 37, 42; exhibit P378 (International College of Experts report
on attack of 14 February 2005), annex 2, p. 3; exhibit P386. Prior to receiving Mr Hoogeboom’s analysis, Professors
Ambrosini and Luccioni had relied on the crater’s diameter as being between nine and 12 metres when calculating the
amount of explosives, Daniel Ambrosini, T. 24 February 2015, pp 72-73; exhibit P386.1.
2431
Exhibit P378 (International College of Experts report on attack of 14 February 2005), annex 2, p. 6; Daniel
Ambrosini, T. 24 February 2015, p. 88.
2432
Daniel Ambrosini, T. 24 February 2015, p. 13; exhibit P381 (Presentation by Argentinian experts on numerical
simulation of building damage), ERN D0437131. Because the ground under the explosion site consisted of rock
starting at two metres deep, Professors Ambrosini’s and Luccioni’s computer simulations for underground explosions
only examined possible depths of up to two metres, Daniel Ambrosini, T. 24 February 2015, p. 8.
2427
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shaped load, less than 2,500 kilograms of TNT equivalent would be required. Finally, if the
explosion occurred at ground level but with a concentrated load, namely a spherical shape, the
quantity of explosives needed would be 18,300-28,120 kilograms of TNT equivalent.2433
1193. Professor Ambrosini testified that the pipes under the road had a negligible influence on
the shape of the crater resulting from the attack because the quantity of explosives was so large.2434
However, if the explosives were located inside a truck, the resulting crater would be smaller and
rounder in shape.2435
Calculating based on the damage
Damage to surrounding buildings from an explosion generally
1194. Four witnesses testified generally about analysing damage resulting from an explosion.
Dr van de Craats explained that damage to surrounding buildings is ‘very important’ for analysing
an explosion.2436 Professor Luccioni noted that the damage to surrounding buildings from an
explosion is directly related to the overpressure and impulse generated by the explosion.2437
Dr Schlatter defined ‘overpressure’ as the pressure created by an explosion’s shock wave, and
‘impulse’ as the time that the pressure lasts.2438
1195. According to Professor Luccioni, peak overpressure is the highest level of pressure from
the explosion,2439 while peak impulse is the maximum impulse.2440 The higher the peak
overpressure and peak impulse values, the greater the level of damage that is sustained.2441 The

2433

Exhibit P378 (International College of Experts report on attack of 14 February 2005), annex 2, p. 6.
Daniel Ambrosini, T. 25 February 2015, p. 52.
2435
Daniel Ambrosini, T. 24 February 2015, pp 63-64.
2436
Anick van de Craats, T. 28 August 2014, p. 44.
2437
Bibiana Luccioni, T. 26 February 2015, pp 18, 25.
2438
Konrad Schlatter, T. 27 August 2014, p. 17.
2439
Bibiana Luccioni, T. 26 February 2015, p. 25. Overpressure is calculated by subtracting the atmospheric pressure
from the pressure from the blast, Daniel Ambrosini, T. 24 February 2015, p. 24. Overpressure from a blast is followed
by the pressure dropping below normal air pressure, exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), p. 9. Therefore, after a blast there is a positive and negative wave, creating a
vacuum, Walid Othman, T. 2 September 2014, pp 53-54; exhibit P247, pp 7-8; Bibiana Luccioni, T. 26 February 2015,
p. 26.
2440
Bibiana Luccioni, T. 26 February 2015, pp 25-26. See also exhibit P390 (Annotated excerpt of Argentinian expert
report on quantity of explosives).
2441
Bibiana Luccioni, T. 26 February 2015, pp 28-30; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 52; exhibit P381, p. 6. See also exhibit P242 (Swiss forensic team expert report), p. 14.
2434

Case No. STL-11-01/T/TC

390 of 2642

18 August 2020

R332376

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

further from the centre of an explosion, the lower the overpressure value,2442 and thus the lower
the amount of damage.2443 As a result, overpressure can be estimated from the observed damage
to buildings and windows. The quantity of explosives used can then be estimated based on the
damaged materials’ distance from the centre of the explosion.2444
1196. The damage to surrounding buildings from an explosion can also be influenced by reflected
blast waves. Professor Ambrosini explained that when a blast wave from an explosion reaches a
solid object, it reflects off that object.2445 Professor Luccioni observed that an explosion would
produce an initial shock wave, which then bounces off the ground creating a reflected shock wave,
both of which strike a building with significant force.2446 As the blast waves are reflected, the
pressure increases.2447 The effect of ground reflection is not significant close to an explosion’s
centre, but grows larger as the distance from the blast increases.2448 Further, the effect of ground
reflection is even greater when the explosive charge is located above ground level. 2449
1197. Indeed, an explosion in a narrow street with tall buildings with few openings will create
higher peak pressure and peak impulse values because of reflections from the nearby walls.
Professor Luccioni said that this is known as the canyon effect. 2450 Dr Schlatter added that, in urban
areas, there can be damage further away because the pressure is channelled.2451
Professors Ambrosini’s and Luccioni’s analysis of damage to surrounding buildings from the
attack
1198. For the second part of their analysis, Professors Ambrosini and Luccioni calculated the
quantity of explosives needed to produce the damage to the surrounding buildings. They divided
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Daniel Ambrosini, T. 24 February 2015, p. 41.
Anick van de Craats, T. 1 September 2014, p. 58.
2444
Exhibit P242 (Swiss forensic team expert report), p. 14. See also exhibit P377 (Argentinian expert report on
quantity of explosives), p. 50.
2445
Daniel Ambrosini, T. 24 February 2015, pp 28, 36-37. See also Walid Othman, T. 4 September 2014, p. 40.
2446
Bibiana Luccioni, T. 27 February 2015, p. 32.
2447
Bibiana Luccioni, T. 26 February 2015, p. 18.
2448
Daniel Ambrosini, T. 24 February 2015, pp 42-43; Bibiana Luccioni, T. 27 February 2015, p. 33; exhibit P377
(Argentinian expert report on quantity of explosives), p. 28; exhibit P379, p. 30; exhibit P379.3 (Annotated excerpt of
presentation by Argentinian experts on amount of explosives).
2449
Daniel Ambrosini, T. 24 February 2015, pp 27-28, 39.
2450
Bibiana Luccioni, T. 26 February 2015, pp 76-78; exhibit P378 (International College of Experts report on attack
of 14 February 2005), annex 1, p. 17.
2451
Konrad Schlatter, T. 26 August 2014, p. 72.
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this into three sub-parts: an urban scale analysis, a building analysis of the St Georges and Byblos
Hotels and a structural analysis of a portion of the facades of the two hotels. 2452 Each analysis was
conducted separately.2453
1199. Professor Luccioni explained that performing all three analyses provided both an overview
of all the damage and focused attention on more specific areas of damage. She said that the smaller
the area covered, the more certainty there was as to damage and structural characteristics. 2454 She
added that they considered the structural scale analysis to be the most accurate. 2455
1200. Professor Ambrosini further explained that their computer models took into account ground
reflection for the damage to the Byblos Hotel, because it was further away from the explosion and
the reflection effect was greater.2456 They did not factor ground reflection into their analysis of the
St Georges Hotel, because it was only ten metres from the explosion.2457
1201. Professor Ambrosini stated that their computer simulations found that the presence of the
nearby buildings had no impact on the damage resulting from the explosion.2458 On the other hand,
Dr van de Craats opined that the blast wave reflected off the Byblos Hotel and returned to the
St Georges Hotel, causing additional damage.2459
1202. Professor Luccioni noted that the canyon effect would not have affected the convoy
vehicles in the middle of the street. Any such effect would only have impacted locations near the
buildings, such as sidewalks.2460 Similarly, Professor Ambrosini explained that, because the
explosion was on a street that was 36 metres wide, any reflections that were generated from the
St Georges or Byblos Hotels did not affect the convoy of vehicles.2461 Mr Othman, though, testified

2452

Exhibit P377 (Argentinian expert report on quantity of explosives), pp 50-73; exhibit P378 (International College
of Experts report on attack of 14 February 2005), annex 2, pp 7-26.
2453
Bibiana Luccioni, T. 26 February 2015, p. 52.
2454
Bibiana Luccioni, T. 26 February 2015, pp 27-28.
2455
Bibiana Luccioni, T. 26 February 2015, p. 52.
2456
Daniel Ambrosini, T. 24 February 2015, pp 45-46. See also exhibit P377 (Argentinian expert report on quantity
of explosives), pp 59-60.
2457
Daniel Ambrosini, T. 24 February 2015, p. 45. See also Bibiana Luccioni, T. 27 February 2015, p. 33.
2458
Daniel Ambrosini, T. 24 February 2015, pp 47-48; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 29; exhibit P379, p. 41.
2459
Anick van de Craats, T. 28 August 2014, pp 49-50.
2460
Bibiana Luccioni, T. 26 February 2015, pp 77-79; exhibit P378 (International College of Experts report on attack
of 14 February 2005), annex 1, pp 17-23, 34.
2461
Daniel Ambrosini, T. 24 February 2015, pp 29-31, 35-36, 38-39.
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that because the explosion took place near the concrete wall of the St Georges Hotel, the blast
reflected off the wall and hit the convoy more powerfully. 2462
1203. Finally, Professor Ambrosini noted that a vehicle would have no impact on an explosion’s
blast waves if the explosives were placed inside the vehicle. 2463
1204. Professors Ambrosini and Luccioni first examined the damage to the surrounding buildings
through an urban scale analysis, which examines the damage to structures within a specific radius
of the blast.2464 In performing this analysis, they relied on the Swiss forensic team’s observation
of the damage to surrounding buildings. 2465
1205. The Swiss team found that up to 300 metres away some window parts were completely
destroyed.2466 On the other hand, Mr Othman noted that glass was shattered up to 800 metres away
due to reflection of the shock wave.2467 Dr Schlatter concluded that, because Beirut has narrow
streets, this may have channelled the blast’s pressure, resulting in damage to windows further away
than expected.2468
1206. Professors Ambrosini and Luccioni ran numerical simulations to see what quantity of
explosives would result in the observed level of damage at 300-350 metres away from the blast.2469
They concluded that it required at least 1,000 kilograms of TNT equivalent to break window glass
at that distance from the explosion.2470
1207. Professors Ambrosini and Luccioni also conducted a building scale analysis of the
St Georges and Byblos Hotels. They chose these two buildings because they were close to the
explosion, and there were few obstacles between the explosives and the buildings. 2471

2462

Walid Othman, T. 4 September 2014, p. 42.
Daniel Ambrosini, T. 24 February 2015, pp 62-63. See also exhibit P377 (Argentinian expert report on quantity
of explosives), p. 32.
2464
Bibiana Luccioni, T. 26 February 2015, pp 18-19.
2465
Bibiana Luccioni, T. 26 February 2015, p. 27.
2466
Konrad Schlatter, T. 26 August 2014, p. 71.
2467
Walid Othman, T. 2 September 2014, p. 52. See also exhibit P247, p. 5.
2468
Konrad Schlatter, T. 26 August 2014, p. 72.
2469
Bibiana Luccioni, T. 26 February 2015, pp 28-34; exhibit P377 (Argentinian expert report on quantity of
explosives), pp 51-53; exhibit P391 (Annotated excerpt of Argentinian expert report on quantity of explosives).
2470
Bibiana Luccioni, T. 26 February 2015, pp 19, 34; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 53; exhibit P379, p. 71; exhibit P381, p. 7.
2471
Exhibit P377 (Argentinian expert report on quantity of explosives), p. 50.
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1208. They analysed the distribution of damage to the buildings’ facades.2472 For the St Georges
Hotel, they identified numerous points of damage on the facade of the building—as shown on the
photograph below—while, for the Byblos Hotel, they identified a single point on its facade. 2473

Exhibit P381, p. 12
1209. Professors Ambrosini and Luccioni then determined the level of damage that would result
at each identified point on the building facades from various amounts of explosives and compared
their calculations to the actual damage sustained to the facades at these same spots.2474 The two
experts found that the observed level of damage to the St Georges and Byblos Hotels could have
resulted from 1,800-3,600 kilograms of TNT equivalent.2475

2472

Exhibit P377 (Argentinian expert report on quantity of explosives), p. 53.
Bibiana Luccioni, T. 26 February 2015, pp 36-38; exhibit P377 (Argentinian expert report on quantity of
explosives), pp 54, 60; exhibit P381, pp 9, 12-13.
2474
Bibiana Luccioni, T. 26 February 2015, pp 40-46. See also exhibit P377 (Argentinian expert report on quantity of
explosives), p. 55; exhibit P392 (Annotated excerpt of Argentinian expert report on quantity of explosives).
2475
Bibiana Luccioni, T. 26 February 2015, pp 46-52; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 61; exhibit P377.2 (Correction to Argentinian expert report); exhibit P379, p. 80; exhibit P381, p. 14.
2473
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1210. Finally, Professors Ambrosini and Luccioni conducted a structural scale analysis by
examining a specific portion of the facades of the St Georges and Byblos Hotels at ground level. 2476
As noted, they considered the structural scale analysis the most accurate. 2477
1211. For this analysis, they chose areas from the buildings’ facades that were closest to the blast
and most sensitive to the force of the blast.2478 With the St Georges Hotel, they focused on a portion
of the reinforced concrete frame at ground level just in front of the explosion, which had three
columns and a balcony.2479 This is shown in the photograph below:

Exhibit P381, p. 16
1212. For the Byblos, they chose part of a shear wall at ground level that was also just in front of
the explosion, as is on the photograph below.2480

2476

Bibiana Luccioni, T. 26 February 2015, pp 53, 80; exhibit P377 (Argentinian expert report on quantity of
explosives), p. 61; exhibit P381, p. 15.
2477
Bibiana Luccioni, T. 26 February 2015, p. 52.
2478
Bibiana Luccioni, T. 26 February 2015, pp 54-55, 80.
2479
Bibiana Luccioni, T. 26 February 2015, pp 53-54; exhibit P377 (Argentinian expert report on quantity of
explosives), pp 61-62.
2480
Bibiana Luccioni, T. 26 February 2015, p. 80; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 2, pp 7-8. Dr van de Craats noted that the same part of the Byblos Hotel was closest to the
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Exhibit P378 (International College ofExperts report on attack of14 February 2005), annex 2,
p. 8
1213. The experts ran a number of computer simulations to compare the effects of different
amounts of explosives on the selected portions of the St Georges and Byblos facades with the
actual damage sustained.2481 For both, they found the closest approximation that would result in
the same level of damage was 2,500 kilograms of TNT-equivalent at a height of 75 centimetres.2482
Their overall conclusion for the structural analysis was that the quantity of explosives was 2,5003,000 of TNT equivalent, detonated at a height of 50-80 centimetres above the ground.2483
Professors Ambrosini and Luccioni’s overall calculation as to the quantity of explosives used in
the attack
1214. Based on the entirety of their analysis of the crater size and the damage to the surrounding
buildings, Professors Ambrosini and Luccioni concluded that the quantity of explosives was

centre of the explosion, Anick van de Craats, T. 28 August 2014, p. 52. See also exhibit P244 (Report of forensic
investigations, Ministry of Justice, Netherlands Forensic Institute), p. 42.
2481
Bibiana Luccioni, T. 26 February 2015, p. 87.
2482
Bibiana Luccioni, T. 26 February 2015, pp 88-92; exhibit P378 (International College of Experts report on attack
of 14 February 2005), annex 2, pp 19, 26.
2483
Bibiana Luccioni, T. 26 February 2015, p. 92; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 2, p. 29; exhibit P381, p. 51.
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between 2,500 and 3000 kilograms of TNT equivalent for an above ground explosion.2484
According to the Prosecution, this would be equivalent to 1,852 to 2,222 kilograms of RDX, which
would have a volume of 1.277-1.532 cubic metres.2485 This mass and volume of explosives could
fit on a Mitsubishi Canter light truck.2486
Other calculations as to the quantity ofexplosives used in the attack
1215. In addition to Professors Ambrosini’s and Luccioni’s calculations, the Trial Chamber also
received evidence of other estimates as to the quantity of explosives used in the attack.
1216. The Swiss forensic team calculated that to create the crater, an underground explosion
would use about 300 kilograms of explosives, while an above ground explosion would require
1,000-1,500 kilograms.2487 Based on the damage to the surrounding buildings, including the
Byblos and St Georges Hotels, around 1,000 kilograms of explosives were used.2488 Their
conclusion was that the quantity of explosives was 1,000 kilograms. 2489
1217. The Spanish forensic team estimated that the quantity of explosives was between 1,100
and 1,700 kilograms of TNT equivalent. They based their calculation on the crater, the damage to
the convoy and the surrounding buildings and the fragments recovered from the truck bomb. 2490
1218. The Lebanese Military Intelligence team calculated that the quantity of explosives was 300
kilograms of TNT, based on analysis of samples taken from the explosion site.2491 A team from

2484

Bibiana Luccioni, T. 26 February 2015, p. 98; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 2, p. 29; exhibit P381, ERN D0437134.
2485
Prosecution final trial brief, para. 1061, fns 2192-2193. As noted before at para. 1144, RDX is 1.35 times more
powerful than TNT and has a density of 1.45 gram per cubic centimetre. To determine the equivalent mass for RDX,
the amount of explosives in TNT equivalent is divided by 1.35. The mass for RDX is then divided by 1.45 to determine
the volume in cubic centimetres, which is further divided by 1,000,000 to determine the volume in cubic metres. See
also Daniel Ambrosini, 25 February 2015, pp 2-5; exhibit P387 (Screenshot of boxes and measurements in courtroom).
2486
Walid Othman, T. 3 September 2014, p. 72; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 1, pp 2-3, 5; Daniel Ambrosini, 25 February 2015, pp 3-4.
2487
Exhibit P242 (Swiss forensic team expert report), pp 13, 19.
2488
Exhibit P242 (Swiss forensic team expert report), p. 15.
2489
Exhibit P242 (Swiss forensic team expert report), p. 20. Dr Schlatter noted that this was a ‘conservative estimate’,
Konrad Schlatter, T. 27 August 2014, p. 83.
2490
Exhibit P266 (Spanish forensic team expert report), pp 278, 289. There is a discrepancy in the report, in that the
Spanish team estimated the range of values at 1,100-1,700 at one point and 1,200-1,700 at a later point, with no
explanation as to why the two ranges differ.
2491
Exhibit P282 (Statement of Ziad Nasr), ERN 60287014.
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the Lebanese ISF estimated the quantity of explosives at 500 kilograms of TNT equivalent. They
derived this figure from the crater and the resulting damage. 2492
ii.

Height of the explosives

1219. The Prosecution alleges that the explosion took place 50 to 80 centimetres above ground
level,2493 namely the height of the rear of a Mitsubishi Canter light truck.
1220. During the trial, the Merhi Defence put into issue whether the explosion occurred above or
below ground. The evidence focuses first on the general differences between above and below
ground explosions, and then on the different opinions as to where this explosion took place. As
noted above, determining the height or depth at which the explosion took place has a significant
effect on the resulting crater and damages, along with the quantity and shape of the explosives.2494
a.

Above and below ground explosions generally

1221. One difference between above and below ground explosions is, as Dr Schlatter noted, the
appearance of the resulting crater.2495 Professor Ambrosini explained that the ‘lips’2496 of a crater
will normally be larger if the explosion was underground and not above ground.2497 Whether an
explosion is underground or above ground cannot be determined based solely on the crater’s
lips.2498 Also, an underground explosion will produce more fallback2499 than an above ground
explosion.2500 Mr Othman explained that, unlike an above ground explosion, the effects of an
underground blast are similar to the shape of an erupting volcano. 2501
1222. Dr Schlatter explained that another difference is that, to produce a similar-sized crater, an
above ground explosion requires three times as much explosives as an underground blast. The
difference is due to the underground explosive charge contacting the ground directly, unlike an

Walid Othman, T. 3 September 2014, pp 69-70, 73-74. See also exhibit P247 (ISF Explosives Bureau report,
2 March 2005), p. 6; exhibit P315 (Statement of Joseph Safi), p. 12.
2493
Prosecution final trial brief, paras 1057, 1061.
2494
Daniel Ambrosini, T. 25 February 2015, p. 90. See also para. 1168.
2495
Konrad Schlatter, T. 26 August 2014, p. 79.
2496
See para. 1182.
2497
Daniel Ambrosini, T. 23 February 2015, p. 47, T. 25 February 2015, p. 83.
2498
Daniel Ambrosini, T. 23 February 2015, p. 50.
2499
See para. 1182.
2500
Daniel Ambrosini, T. 23 February 2015, pp 48-49, T. 25 February 2015, pp 83-84.
2501
Walid Othman, T. 2 September 2014, pp 55, 57.
2492
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above ground charge.2502 Similarly, an explosive charge that is underground but closer to the
surface requires more explosives to produce a same-sized crater as a charge that is buried deeper.
Dr Schlatter added that, the deeper the explosives are buried, the smaller the damage will be to
surrounding buildings and windows.2503 Professors Ambrosini and Luccioni noted that, in effect,
the underground explosion will be muffled,2504 and the blast wave will be equivalent to an
explosion at ground level that is further away.2505
1223. By contrast, the blast waves of an above ground explosion spread further than an
underground one, resulting in greater damage and injuries.2506 Therefore, an above ground
explosion is ‘much more destructive’ than an underground one. 2507 So, to achieve the highest level
of damage, an explosive charge should be placed above ground rather than buried.2508
b.

Was the attack an underground explosion?

1224. The Prosecution relies on Professors Ambrosini and Luccioni’s conclusion that the
explosion did not take place underground.2509 Professor Ambrosini explained that for an
underground explosion, a direct correlation exists between a crater’s diameter, depth and the
quantity of explosives used.2510
1225. Professors Ambrosini and Luccioni calculated that, to produce a crater of 9.7-10.8 metres
in diameter from an underground explosion, the quantity of explosives would be between 500 and
773 kilograms of TNT equivalent.2511 Professor Luccioni explained that this quantity would have
been insufficient to produce the actual, observed damage to the surrounding buildings, including
the St Georges and Byblos Hotels. On the other hand, the quantity of explosives needed from an
underground explosion to produce the actual level of damages would result in a ‘gargantuan’

2502

Konrad Schlatter, T. 27 August 2014, pp 10, 83.
Konrad Schlatter, T. 27 August 2014, p. 17.
2504
Daniel Ambrosini, T. 24 February 2015, p. 65; Bibiana Luccioni, T. 26 February 2015, p. 12.
2505
Bibiana Luccioni, T. 26 February 2015, pp 10-12, 15-16. See also exhibit P388 (Annotated excerpt of presentation
by Argentinian experts on amount of explosives).
2506
Bibiana Luccioni, T. 27 February 2015, pp 2-3.
2507
Mahmoud Khashab, T. 8 September 2014, p. 54.
2508
Walid Othman, T. 2 September 2014, p. 62.
2509
Prosecution final trial brief, paras 1058-1060.
2510
Daniel Ambrosini, T. 23 February 2015, pp 87-88.
2511
Daniel Ambrosini, T. 24 February 2015, p. 13; exhibit P381, ERN D0437131.
2503
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crater, much larger than the size of the actual crater. For these reasons, Professors Ambrosini and
Luccioni concluded that the explosion could not have occurred underground. 2512
1226. Other investigation teams similarly concluded that the explosion was not underground. The
Swiss forensic team calculated that an underground explosion would have required about 300
kilograms of explosives to create a crater of that size.2513 For such an explosion, the radius for
damages to windows would be 170 metres, although the Swiss team observed window damage up
to 300 metres.2514 Given this, Dr Schlatter stated that the explosion could not have taken place
underground.2515
1227. The Spanish forensic team noted that the explosion was not below ground, because the
asphalt, pebbles and soil would have directed the blast wave upwards, creating a ‘cannon effect’
that would have resulted in less damage to people, vehicles and buildings.2516 Dr Murray also
concluded that the explosion was not underground based on his examination of the scene.2517
Dr van de Craats observed that it could not have been an underground explosion, given the damage
to the St Georges’s columns and the Byblos wall that slid.2518
1228. Mr Othman testified that it was not an underground explosion because the damage to the
St Georges and Byblos Hotels and the shape of the crater would have been different.2519
Mr Khashab agreed that the explosion was not below ground, because if it had been, the crater
would be bigger, blocks of asphalt would be at a greater distance, the damage to the St Georges
Hotel and underground infrastructure would be different and Mr Hariri’s vehicle would have been

2512

Bibiana Luccioni, T. 26 February 2015, pp 8, 94, 98; exhibit P378 (International College of Experts report on
attack of 14 February 2005), annex 2, pp 28-29; exhibit P381, ERNs D0437130-D0437131. See also Daniel
Ambrosini, T. 24 February 2015, p. 83. Originally, Professor Ambrosini thought it had been an underground
explosion, because the blast had sent a manhole cover onto the third floor of the St Georges Hotel and a piece of
asphalt of 60-70 kilograms to the 11th floor of the Byblos Hotel. But his full analysis led him to conclude that it was
above ground. Daniel Ambrosini, T. 25 February 2015, pp 61, 95.
2513
Exhibit P242 (Swiss forensic team expert report), p. 13.
2514
Exhibit P242 (Swiss forensic team expert report), pp 14-15.
2515
Konrad Schlatter, T. 26 August 2014, pp 82-83. The Swiss team also conducted a ballistics analysis of the heavy
debris found at the scene of the explosion. Based on that analysis, it could not determine whether the explosion was
above or below ground, Konrad Schlatter, T. 26 August 2014, pp 73-74, 76; exhibit P242 (Swiss forensic team expert
report), pp 15-17, 19. Dr Schlatter himself thought that the pattern of asphalt might indicate that it was an above
ground explosion, given that pieces of asphalt at the crater were top side up. He acknowledged that academic literature
did not support his interpretation, Konrad Schlatter, T. 26 August 2014, p. 77, T. 27 August 2014, pp 22-23.
2516
Exhibit P266 (Spanish forensic team expert report), pp 286-287.
2517
Gerard Murray, T. 30 September 2014, pp 19-20.
2518
Anick van de Craats, T. 28 August 2014, p. 63, T. 1 September 2014, p. 42.
2519
Walid Othman, T. 4 September 2014, pp 15-16.
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upside down afterwards.2520 Mr Krayem also stated that the explosion was not underground. He
noted that a lamp post 25 metres from the crater was unaffected. If the explosion was below
ground, the lamp post’s base would have been damaged.2521
1229. Conversely, the Trial Chamber heard some non-expert opinion that it was an underground
explosion. Witness PRH009, who rode in Mr Hariri’s convoy, 2522 testified that the explosion took
place underground. He noted that one of the convoy vehicles had been torn to pieces. If the
explosion was above ground, it would have been pushed in the opposite direction. 2523 Mr Jamil ElSayyed, who testified for the Oneissi Defence, agreed that the explosion was underground.2524
Witness PRH351, a civil engineer, stated that the explosion was at ground level or below
ground.2525 He noted the displacement of two large pillars at the St Georges Hotel, cracks in
columns on the St Georges’s terrace level and damage at the basement levels of the St Georges
and Byblos Hotels.2526 Witness 351, however, acknowledged that he was not a structural expert
and could not give an expert opinion on this issue.2527
c.

Was the attack a ground level explosion?

1230. Professors Ambrosini and Luccioni also examined whether the explosion was at ground
level. They calculated that a concentrated load lying on the ground and producing a crater with a
diameter of 9.7-10.8 metres would require 18,300 to 28,120 kilograms of TNT equivalent. To
produce the same-sized crater from a rectangular-shaped load on the ground would require less
than 2,500 kilograms of TNT equivalent.2528

2520

Mahmoud Khashab, T. 8 September 2014, p. 64.
Hussein Krayem, T. 10 September 2014, p. 71, see also p. 85.
2522
Witness PRH009, T. 11 October 2016, pp 9-10, T. 13 October 2014, p. 14.
2523
Witness PRH009, T. 13 October 2016, p. 34, see also T. 11 October 2016, p. 87 (private session), T. 13 October
2016, p. 44 (private session).
2524
Jamil El-Sayyed, T. 5 June 2018, p. 107.
2525
Exhibit P262.1, p. 8.
2526
Exhibit P262, paras 11-12; exhibit P262.1, pp 3, 9.
2527
Exhibit P262, para. 12; exhibit P262.1, p. 9.
2528
Exhibit P378 (International College of Experts report on attack of 14 February 2005), annex 2, p. 6.
2521
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1231. Professor Luccioni stated that an explosion at ground level would result in less damage to
surrounding buildings than an explosion 76 centimetres above ground.2529 As a result, they
concluded that the explosive was not at ground level.2530
1232. Dr van de Craats agreed that the explosion did not take place at ground level. She noted
that, if this had happened, the greatest damage would be found at the lowest part of a column at
the St Georges, as opposed to the actual damage, which was higher up the column.2531
1233. Mr Othman agreed that the explosives had not been lying on the ground. If they had, the
shape of the crater would have been slightly different. Also, his forensic team would not have
recovered metal parts of vehicles from within the crater. 2532
1234. By contrast, the Swiss forensic team concluded that an explosion at ground level was more
likely, given the damage to the surrounding neighbourhood and the dimensions of the crater.2533
When the Swiss team referred to an above ground explosion, they meant at ground level and not
above the ground.2534 Dr Schlatter explained that, in particular, the damage to windows showed
that the explosion was at ground level.2535 He added that the low trajectory of metal pieces that
embedded in vehicles or bent a lamp post also demonstrated an explosion at ground level, because
a buried explosive would have sent metal pieces at a different angle. 2536 Also, as stated before, at
paragraph 1131, this team noted the presence of washout on pieces of debris, vehicles and metal
structures close to the crater, which further demonstrated that an explosion at ground level had
occurred. The team, though, acknowledged that it could not exclude the possibility that the
washout had come from a below ground explosion.2537 Dr Schlatter added that if the explosion had

2529

Bibiana Luccioni, T. 26 February 2015, p. 75; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 1, pp 17, 34-35.
2530
Bibiana Luccioni, T. 26 February 2015, p. 98; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 2, p. 29; exhibit P381, ERN D0437134.
2531
Anick van de Craats, T. 1 September 2014, pp 38-41, 43; exhibits 2D30 and 2D31 (Annotated excerpts of Report
of Forensic Investigations, Ministry of Justice, Netherlands Forensic Institute (exhibit P244)).
2532
Walid Othman, T. 3 September 2014, p. 79.
2533
Konrad Schlatter, T. 26 August 2014, pp 72-73, 78, T. 27 August 2014, p. 88; exhibit P242 (Swiss forensic team
expert report), p. 20.
2534
Konrad Schlatter, T. 27 August 2014, pp 25, 89.
2535
Exhibit P242 (Swiss forensic team expert report), p. 19.
2536
Konrad Schlatter, T. 26 August 2014, pp 83-84.
2537
Exhibit P242 (Swiss forensic team expert report), p. 19.
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occurred above ground level, more explosives would be needed to produce the same-sized
crater.2538
d.

Was the attack an above ground explosion?

1235. The Prosecution relies on Professors Ambrosini’s and Luccioni’s analysis that the
explosion took place above ground level.2539 The two experts concluded that the best fit for the
observed size of the crater and resulting damage to the surrounding buildings was an explosion
that occurred between 50 and 80 centimetres above ground level,2540 given the overlap between
their calculations. As noted earlier,2541 their calculations for the crater were that the explosive
charge was 75 to 80 centimetres above the ground, 2542 while their structural analysis found that the
charge was at a height of 50 to 80 centimetres off the ground.2543 Such a location corresponds to
the height of the rear compartment of a Mitsubishi Canter light truck.
1236. Other investigation teams reached a similar conclusion that the explosion was above
ground. Dr van de Craats concluded that the centre of the explosion was slightly above ground
level, based on the resulting bent columns at the St Georges, the sliding of the wall at the Byblos,
the pattern of perforations on the damaged cars and the crater.2544 The greatest damage to the
Byblos wall was slightly above ground and the concrete part of the wall was missing, further
showing that the explosion had been above ground.2545
1237. The Spanish team concluded that, based on the items recovered, the damage to vehicles
and surrounding buildings, the location of impacts and the fires, that it was an above ground
explosion.2546

2538

Konrad Schlatter, T. 27 August 2014, pp 25, 89.
Prosecution final trial brief, paras 1058-1060.
2540
Bibiana Luccioni, T. 26 February 2015, pp 97-98; exhibit P378 (International College of Experts report on attack
of 14 February 2005), p. 16, annex 2, p. 29; exhibit P379, p. 102; exhibit P381, ERN D0437134.
2541
See para. 1192.
2542
Exhibit P378 (International College of Experts report on attack of 14 February 2005), annex 2, p. 6; Daniel
Ambrosini, T. 24 February 2015, p. 88.
2543
Bibiana Luccioni, T. 26 February 2015, p. 92; exhibit P378 (International College of Experts report on attack of
14 February 2005), annex 2, p. 29.
2544
Anick van de Craats, T. 28 August 2014, pp 33, 63, 66-67, T. 1 September 2014, pp 36-39, 44-46; exhibit 2D30.
2545
Anick van de Craats, T. 1 September 2014, pp 45-46.
2546
Exhibit P266 (Spanish forensic team expert report), p. 286.
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1238. Mr Othman similarly noted that it was an above ground explosion, based on the damage to
the St Georges and Byblos Hotels.2547 His ISF team found that it was an above ground explosion
based on the horizontal demolition and fragmentation of the cars, the indentation and 50centimetre shift of the bottom of the wall at the Byblos Hotel and the bend in the middle of the
pillars at the St Georges Hotel.2548 Mr Safi also believed that it was an above ground explosion
based on the damage to the convoy vehicles and the effects of the shrapnel.2549 Mr Krayem stated
that the explosion was above ground because they found Mitsubishi parts in the crater and in the
sea.2550 Witness PRH566 agreed with the ISF team’s conclusion that it was an above ground
explosion.2551
1239. The Lebanese Military Intelligence team found that the explosion was above ground based
on the damage to nearby vehicles, the radius of the fire, the distribution of shrapnel and the absence
of cracks in the ground or blown out sewer openings. 2552
iii.

Shape of the explosives

1240. The Prosecution alleges that the explosives used in the attack were distributed, namely laid
out in a rectangular shape.2553 The Trial Chamber received evidence as to the shape of the explosive
charge, which is also known as the distribution of the explosive load. As noted above at paragraph
1168, the shape of the charge is a significant factor for the resulting crater and level of damage,
together with the height and quantity of explosives.
a.

Shapes of explosives generally

1241. Professor Ambrosini explained that an explosive charge can be concentrated or distributed.
A concentrated load is where the three dimensions are similar, such as a sphere or cube. A
distributed load is where one of the three dimensions of the charge is longer or shorter than the
other sides, such as a sheet of paper.2554

2547

Walid Othman, T. 4 September 2014, p. 15.
Exhibit P247 (ISF Explosives Bureau report, 2 March 2005), p. 7. See also Witness PRH566, T. 6 February 2014,
pp 51-53.
2549
Exhibit P315 (Statement of Joseph Safi), p. 10.
2550
Hussein Krayem, T. 10 September 2014, pp 80-81.
2551
Witness PRH566, T. 6 February 2014, pp 51-53.
2552
Exhibit P282 (Statement of Ziad Nasr), ERN 60287014.
2553
Prosecution final trial brief, paras 1057, 1061.
2554
Daniel Ambrosini, T. 23 February 2015, pp 55-59.
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1242. Professor Ambrosini noted how the shape of the load impacts the resulting crater and
explained that the area of the charge is more important than its volume for the resulting shape of
the crater.2555 For example, a square load would produce a circular crater, while a rectangular load
would create an oval crater.2556 The area of the charge also affects the size of the crater; a large
rectangular-shaped charge produces a larger crater than one with the shape of a cylinder, even if
both have the same quantity of explosives.2557 A crater caused by a missile would be smaller and
have a different shape because the missile has a concentrated load. 2558
1243. Professor Luccioni explained that the shape of the load also affects the resulting damage
to the surrounding buildings. The more concentrated a load is, the higher the pressure and impulse
values from the explosion are, and therefore the greater the level of damage.2559 When analysing
structural damage, the difference between a rectangular and square-shaped load would not be
significant unless the load was extremely elongated.2560
b.

Shape of explosives used in the attack

1244. Professors Ambrosini and Luccioni examined whether the explosive charge was distributed
or concentrated. Professor Ambrosini testified that a concentrated load might have caused the
crater but would have resulted in ‘other types’ of damage.2561 Also, based on the FP-33 test,
referred to above at paragraph 1179, Professors Ambrosini and Luccioni found that a more
concentrated load would have resulted in greater damage to surrounding buildings.2562 The two
experts added that an above ground explosion with a concentrated load was unlikely, given that
the crater would have been smaller had the quantity of explosives been 3,600 kilograms or less,
while the damage would have been greater if above 3,600 kilograms. 2563
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Daniel Ambrosini, T. 24 February 2015, pp 76-78.
Daniel Ambrosini, T. 23 February 2015, p. 71.
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Daniel Ambrosini, T. 25 February 2015, p. 90.
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1245. Both experts further agreed that the explosives charge was distributed. Professor
Ambrosini explained that the shape of the crater demonstrated that the explosive load was more
likely to be rectangular-shaped, and that the crater and damage to surrounding buildings correlated
with a distributed load.2564 Based on their analyses and computer simulations, Professor Luccioni
added that a distributed load corresponded best with their determinations as to the quantity and
height of the explosives.2565
1246. The Spanish forensic team also examined the shape of the explosive charge. They similarly
concluded that the load was rectangular given the crater, the surrounding objects and the use of
the Mitsubishi Canter.2566
iv.

Location of the detonation point

1247. Professors Ambrosini and Luccioni examined another aspect as to how the explosives were
detonated, namely the location of the detonation point.2567 If a detonator is placed in the middle of
the explosive charge, the detonation will spread evenly throughout the explosives. But if a
detonation point is located off centre, the overpressure increases on the opposite side of the
charge.2568 As a result, when planning an attack with explosives, the detonation point should be
placed on the side opposite of where a target is located, because that will produce greater
overpressure and thus more damage at the target’s location.2569
1248. Mr Othman testified that a guided charge is designed to push the blast in a given
direction.2570 The Spanish forensic team explained that, when it is not possible to direct an
explosive charge, the quantity of explosives is usually increased to achieve the intended results.2571
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Daniel Ambrosini, T. 24 February 2015, p. 81, T. 25 February 2015, p. 90; exhibit P377 (Argentinian expert report
on quantity of explosives), p. 45; exhibit P378 (International College of Experts report on attack of 14 February 2005),
p. 28.
2565
Bibiana Luccioni, T. 26 February 2015, pp 92-93, 97-98; exhibit P378 (International College of Experts report on
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Daniel Ambrosini, T. 24 February 2015, p. 48.
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explosives), pp 30-32; exhibit P378 (International College of Experts report on attack of 14 February 2005), p. 28;
exhibit P379, pp 32-33; exhibit P385 (Sketch drawn by Daniel Ambrosini).
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Daniel Ambrosini, T. 24 February 2015, pp 56-57, T. 25 February 2015, p. 6. See also exhibit P266 (Spanish
forensic team expert report), p. 278.
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1249. As for the attack itself, Professor Ambrosini explained that, given the enormous quantity
of explosives used and the short distance between the explosives and the convoy, the damage to
the vehicles and the surrounding buildings would have been the same regardless of where the
detonation point was located.2572 For an explosion that took place 80 centimetres off the ground,
the location of the detonation point also would not affect the size of the crater. 2573 Based on their
analysis of the damage to the surrounding buildings, the two experts were unable to determine the
location of the detonation point.2574
v.

Findings on the quantity, height and shape of the explosives

1250. The evidence as to the quantity, height and shape of the explosives is extensive, technical
and complex. Nevertheless, the conclusions from this evidence are straightforward. Relying on
Professors Ambrosini and Luccioni’s analysis, the Trial Chamber finds that the quantity of
explosives used in the attack was in the range of 2,500 to 3,000 kilograms of TNT equivalent, the
explosion took place approximately 50 to 80 centimetres above ground level and the explosive
charge was rectangular in shape.
1251. The Trial Chamber accepts the validity of Professors Ambrosini and Luccioni’s
methodology in creating the computer simulations that reproduced the effects of explosions. These
simulations incorporated data from real-world testing of explosives and the behaviour of certain
materials such as masonry and steel during an explosion. The two experts validated and updated
their computer models based on new data, most notably the FP-33 test conducted in France. They
also relied on a range of values for the properties of various materials to account for any variations
in the materials themselves.
1252. The Trial Chamber likewise accepts Mr Hoogeboom’s measurement as to the size of the
crater. Professors Ambrosini and Luccioni relied upon these measurements. Mr Hoogeboom
testified at length as to his methodology for measuring the crater through photogrammetry. The
absence of a similarly detailed explanation underlying the other measurements of the crater’s size
in evidence leads the Trial Chamber to place less weight on the measurements of others. The Trial
Chamber therefore finds that the explosion created a crater that, based on the cone shape, had a
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Daniel Ambrosini, T. 24 February 2015, pp 52-53, T. 25 February 2015, pp 6-7.
Daniel Ambrosini, T. 24 February 2015, p. 59; exhibit P377, p. 36.
Daniel Ambrosini, T. 24 February 2015, p. 60, T. 25 February 2015, p. 6; exhibit P378, p. 28.
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diameter of around 11.4 metres with a depth of around 1.9 metres, within a margin of error of
several per cent.
1253. As for the quantity of explosives used, the Trial Chamber highlights Professor Ambrosini’s
evidence that producing a crater similarly sized to the one from the attack would require some
2,400 to 3,100 kilograms of TNT equivalent if the explosion took place 75 to 80 centimetres above
the ground and was rectangular-shaped. Professor Luccioni also set out how, given the damage
sustained in the surrounding urban environment, the facades of the St Georges and the Byblos
Hotels and specific parts of them, the quantity of explosives was 2,500 to 3,000 kilograms of TNT
equivalent, for an explosion 50 to 80 centimetres above the ground and distributed in shape. This
calculation also served as their overall conclusion regarding the quantity of explosives, given the
overlap with the calculation of the crater.
1254. The two experts’ calculations as to the quantity of explosives far exceeded that of other
forensic teams, which provided estimates such as 300, 500, 1,000 and 1,100 to 1,700 kilograms of
TNT equivalent. The Trial Chamber notes Professor Ambrosini’s evidence that even he initially
thought the quantity of explosives used was smaller, until his involvement in the FP-33 test, which
involved an explosion of 2,467 kilograms of TNT equivalent, convinced him otherwise. More
importantly, the Trial Chamber finds that Professors Ambrosini and Luccioni’s ‘dual-monitoring
system’—determining the range of explosives that corresponded to both the size of the resulting
crater and the level of damage sustained by the nearby buildings, especially the St Georges and
Byblos—makes their calculation the most reliable.
1255. Professor Ambrosini and Dr van de Craats differed on whether nearby buildings impacted
the level of damage from the explosion, and Professors Ambrosini and Luccioni disagreed with
Mr Othman on whether the canyon effect impacted the convoy of vehicles. However, any isolated
differences between these witnesses’ evidence does not detract from the validity of Professors
Ambrosini and Luccioni’s overall calculations as to the quantity of explosives. This is because the
two experts performed multiple analyses of the explosion’s effects, which, as Professor Luccioni
noted, decreased the margin of error for their results.
1256. Likewise, the reliability of the two experts’ analysis is not undermined by comparing the
Swiss team’s finding—which Professor Luccioni relied on for the urban scale analysis—that
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windows were damaged up to 300 metres away with Mr Othman’s testimony that glass was
shattered up to 800 metres away. This apparent discrepancy can be explained by the effect of
channelling in urban areas such as Beirut with narrow streets, which results in window damage
further away than expected. Professor Luccioni described the urban scale analysis as less accurate,
and the two Argentinian experts relied more on the structural scale analysis of the damage, which
they described as more precise. Thus, any conflict between the Swiss team and Mr Othman’s
evidence does not affect the two experts’ overall calculation of the quantity of explosives.
1257. Regarding the placement of the explosives, the Trial Chamber accepts Professors
Ambrosini and Luccioni’s conclusion that an explosion 50 to 80 centimetres off the ground best
fits the results of the attack, especially the crater and level of damage. Several other forensic teams
reached a similar result. The international forensic teams and the Lebanese ISF forensic team
agreed that the explosion did not occur underground, given the damage to the surrounding
buildings and other factors. Dr van de Craats and Mr Othman supported Professors Ambrosini and
Luccioni’s determination that the explosion was not at ground level. Both agreed that the explosion
took place above ground level, as did the Spanish team, other members of the Lebanese ISF team
and the Lebanese Military Intelligence team, based primarily on the damage to the surrounding
buildings or vehicles.
1258. On the other hand, the Swiss team determined that the explosion took place at ground level.
However, Dr Schlatter testified that, for an above ground explosion, the quantity of explosives
would be greater than their estimate of 1,000 kilograms. He thus implicitly accepted the possibility
of an explosion off the ground. Witness 351 thought that the explosion was below ground, based
on the damage he observed to the St Georges and Byblos Hotels. But Witness 351 was frank that
he could not give an expert opinion on this issue. The Trial Chamber disregards his assertion in
light of this concession. Witness 9 and Mr El-Sayyed also believed the explosion took place
underground. Witness 9 relied on a convoy vehicle being torn to pieces rather than pushed to one
side. However, such destruction is equally consistent with an above ground explosion, which can
be much more destructive than an underground one. Mr El-Sayyed had no relevant expertise and
provided no basis for his opinion. In any event, these non-expert views about the height of the
explosion have no probative weight.
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1259. With regard to the shape of the explosives, Professors Ambrosini and Luccioni were clear
that a rectangular-shaped explosive charge best conformed to the shape of the crater and the
damage to the surrounding buildings. A concentrated explosive load did not match either the crater
or the resulting damage. The Spanish forensic team concurred that the explosive charge was
rectangular-shaped, further strengthening their conclusion.
1260. The Trial Chamber cannot make a finding as to where the detonation point was located,
because the two Argentinian experts could not determine this. However, any uncertainty over this
minor aspect of the explosion does not affect the Trial Chamber’s determination as to the
explosives’ quantity, height and shape.
1261. Finally, counsel for Mr Badreddine and Mr Merhi both suggested that Professors
Ambrosini and Luccioni did not act independently from the Prosecution. Counsel posited that the
two experts were instead brought in to validate the Prosecution’s prior conclusions about the
explosion.2575 Professor Ambrosini rejected this suggestion and said that the two experts were free
to conduct an independent study and to reach their own conclusions. 2576 The Trial Chamber, having
heard Professors Ambrosini and Luccioni testify and having reviewed their reports, rejects the
Defence’s suggestion that they were somehow influenced by the Prosecution. Both experts
demonstrated throughout their evidence that they formed their conclusions on the basis of their
own independent analyses. For example, Professor Ambrosini explained that his initial hypothesis
was that an underground explosion had occurred, but the results of his and Professor Luccioni’s
analysis convinced him otherwise.2577
(d)

Use of Mitsubishi Canter light truck

1262. The Prosecutor alleges that the explosives were concealed in the cargo area of a Mitsubishi
Canter open tray truck.2578 The Trial Chamber has found that a white 2002 Mitsubishi Canter righthand-drive light commercial truck, with chassis number FE52CE560619 and engine block number
4D33J01926, was sold in Tripoli in January 2005.2579 The Trial Chamber received evidence of
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CCTV images of a white truck in the immediate area of the attack before the explosion, and the
recovery of Canter parts from the crime scene afterwards.
i.

Was a Mitsubishi Canter seen near the explosion site before the
attack?

1263. The Prosecutor alleges in the amended consolidated indictment and final trial brief that
CCTV footage first shows that a Mitsubishi Canter exited the Suleiman Frangieh tunnel near the
explosion site less than one hour before the attack, and then shows it driving slowly to the
explosion site a few minutes before the attack.2580 The Trial Chamber has carefully reviewed the
relevant CCTV footage, including videos and still images, and the testimony of the witnesses who
commented on the footage. It also considered the evidence of witnesses from Mr Hariri’s convoy
who survived the attack.
a.

CCTV systems near the explosion site

1264. The Prosecution relies on CCTV footage from three locations close to the explosion site:
the Suleiman Frangieh tunnel, the Phoenicia Hotel and the HSBC Bank. The Suleiman Frangieh
tunnel exits onto Fakhreddine Street, close to the Phoenicia and Monroe Hotels.2581 The HSBC
Bank is on Minet el Hosn Street, between the Phoenicia Hotel and the attack site.2582 These
locations are shown on the following aerial photograph:
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Amended consolidated indictment, para. 40; Prosecution final trial brief, paras 1073-1084.
Robyn Fraser, T. 22 January 2014, pp 41, 57, 83; exhibit P3 (Marked image); exhibit P5 (Robyn Fraser report on
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Exhibit P18, p. 4
1265. On 14 February 2005, the Suleiman Frangieh tunnel, Phoenicia Hotel and HSBC Bank
each had their own CCTV system.2583 Soon after the attack, Lebanese and international
investigators obtained copies of CCTV footage from each location for the period before and after
the attack.2584
1266. After reviewing CCTV footage from all three locations, investigators determined that none
of the CCTV systems had been set to the correct time on the day of the attack. As a result, the time
stamps displayed in the relevant CCTV footage were not accurate. 2585 Ms Robyn Fraser, a former
Prosecution investigator, 2586 identified when each CCTV system captured the explosion and
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Robyn Fraser, T. 22 January 2014, pp 42, 83, 110; exhibit P5, paras 9-10, 18, 41-43, 47, 80, 95-97, 116, 130-133.
Robyn Fraser, T. 22 January 2014, pp 43, 84, 110; exhibit P5, paras 9-10, 22-40, 81-82, 85-94, 117-118, 123-129;
exhibit P50 (Statement of Hussein Sharri), paras 7-17; exhibit P71 (Statement of Hussein Sharri), p. 4; exhibit P261
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compared the explosion’s actual time to the time as recorded in the CCTV footage.2587 Based on
this, she calculated that the time for the Suleiman Frangieh tunnel CCTV system was slow by one
minute and 54 seconds,2588 the time for the Phoenicia Hotel CCTV system was fast by 47 minutes
and 48 seconds2589 and the time for the HSBC Bank CCTV system was slow by 58 minutes and
37 seconds.2590 The Trial Chamber has accepted Ms Fraser’s calculations as reliable and has cited
to the times she calculated,2591 rather than to those displayed on the CCTV still images.
b.

CCTV footage of a white truck

1267. A white truck first appeared in CCTV footage from the Suleiman Frangieh tunnel. Six
different cameras within the tunnel recorded a white truck traveling through and exiting the tunnel
onto Fakhreddine Street around 11:56:57.2592 The truck’s number plate was obscured, and none of
the digits were legible, as is shown in the still below:2593
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exhibits P6-P10 (Still images from Suleiman Frangieh tunnel CCTV footage), P73-P79 (Video excerpts from
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Exhibit P6
1268. The last camera in the tunnel then recorded the truck after it left the tunnel. In CCTV
footage from this camera, the truck moved to the right and disappeared from view.2594 According
to Ms Fraser, this shows that, after the truck exited the tunnel, it did not continue straight on
Fakhreddine Street. Rather, the truck merged to the right, left Fakhreddine Street and entered a
side street in front of the Monroe Hotel.2595 Prosecution investigator Mr Gary Platt agreed that the

2594

Exhibits P11 (Video excerpt from Suleiman Frangieh tunnel CCTV footage), P33-P43 (Still images from Suleiman
Frangieh tunnel CCTV footage), P73.
2595
Robyn Fraser, T. 22 January 2014, pp 62-64, 72-75, T. 23 January 2014, pp 29-30, 41-43; exhibit P4 (Marked
image); exhibit P5, paras 148, 165; exhibit P49 (Marked image). See also exhibit P81 (Statement of Quentin Mugg),
para. 11.
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truck merged onto a side street after leaving the tunnel and then drove around the front of the
Monroe Hotel.2596
1269. Mr Platt believed that at this point the truck would have remained near the Monroe Hotel.
Given all the explosives it was carrying, the truck had a heavy load and needed to drive at a slow
speed. In his view, it would have needed a location where it could stay close to the explosion site,
have easy access to the road leading to the site and not draw any attention, namely the area east of
the Monroe Hotel.2597
1270. A white truck next appeared on CCTV footage more than 50 minutes later, again on the
Suleiman Frangieh tunnel’s CCTV system. CCTV footage from the last camera in the tunnel shows
it entering from the side street onto Fakhreddine Street at 12:50:58. The white truck then drove
towards the explosion site.2598
1271. Less than 30 seconds later, a white truck appeared on a different CCTV system, from the
Phoenicia Hotel. CCTV footage, consisting of one still image, showed the truck traveling north on
Fakhreddine Street at 12:51:26.2599 According to Ms Fraser who analysed the images, the truck
was moving, and not parked in front of the Monroe Hotel. This is because the truck did not appear
in the frames before and after the still image. 2600 The white truck is circled in the video stills below:
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Gary Platt, T. 13 March 2017, p. 80, T. 14 March 2017, pp 14, 26-31, 37-39; exhibit P1923 (Chronology
PowerPoint presentation – 13 February 2005 to 16 February 2005), slides 91-95; exhibit P1923.3 (Marked version of
slide 100 of exhibit P1923); exhibit P1923.4 (Marked version of slide 74 of exhibit P1923); exhibit P1930.1 (Marked
version of exhibit P1930).
2597
Gary Platt, T. 14 March 2017, pp 18-19, 30, T. 5 April 2017, p. 43.
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Suleiman Frangieh tunnel CCTV footage); exhibit P81 (Statement of Quentin Mugg), para. 11.
2599
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2017, pp 14, 50-52; exhibit P5, paras 111, 167; exhibit P15 (Marked version of exhibit P20); exhibit P17 (Marked
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CCTV footage); exhibit P273.2 (Video excerpt from Phoenicia Hotel CCTV footage); exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 1186; exhibit P1923, slide 126; exhibit P1923.5 (Marked version of slide 74 of
exhibit P1923).
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Exhibit P15
1272. One minute after, a white truck was captured in CCTV footage from the HSBC Bank. This
video showed a white truck traveling along Minet el Hosn Street towards the location of the attack
from 12:52:36 until 12:53:17.2601 Other cars could be seen passing the white truck. The truck was
captured in 30 frames of the CCTV footage, while other vehicles only appeared in three to five
frames. According to Ms Fraser, this shows that the truck travelled slowly, approximately ten times
slower than normal traffic.2602

2601

Robyn Fraser, T. 23 January 2014, pp 4-6, 15-18, 50; Gary Platt, T. 14 March 2017, p. 53; exhibit P5, paras 74,
168; exhibit P24 (Video excerpt from HSBC Bank CCTV footage); exhibit P26 (Still images from HSBC Bank CCTV
footage); exhibit P80 (Statement of Timothy Jolly), para. 14; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 1191; exhibit P1923, slide 127.
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Extract from exhibit P1923 (Chronology PowerPoint presentation – 13 February 2005 to
16 February 2005), slide 1272603
1273. Two minutes later, the same HSBC Bank CCTV camera captured Mr Hariri’s convoy as it
sped towards the St Georges Hotel. The CCTV system recorded the convoy at 12:54:57. 2604
c.

Identification of the truck in the CCTV footage

1274. Several witnesses testified about whether the vehicle in the CCTV footage was a Mitsubishi
Canter.

See also exhibit P26, p. 2.
Robyn Fraser, T. 23 January 2014, pp 6, 19-20; exhibit P5, paras 77, 169; exhibit P27 (Still images from HSBC
Bank CCTV footage), pp 14-23; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1192; exhibit P1923,
slides 135-136.
2603
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1275. Ms Fraser compared the white trucks seen in the CCTV footage from the Suleiman
Frangieh tunnel, Phoenicia Hotel and HSBC Bank and concluded that they were similar to each
other and a Mitsubishi Canter stolen in Japan in October 2004 and suspected of being involved in
the explosion.2605 She noted that the tarpaulins on the backs of the trucks had the same dimensions,
the tarpaulins and the trays had similar shading, the tops of the tarpaulins were in similar positions,
the front cabins had similar shading, height and appearance, the side front windows were similarly
shaped and the front bumpers were similar. 2606
1276. However, Ms Fraser could not say for certain that they were all the same vehicle. 2607 She
could not identify the make and model of the vehicle in each set of CCTV footage.2608 She
acknowledged that she was not a vehicle expert.2609 Tellingly, she could not affirm from viewing
the various CCTV footages that the vehicle in the footage was a Mitsubishi Canter, that it carried
explosives or that it was involved in the explosion.2610
1277.

Similarly, Mr Gerhard Geyer, an expert in identifying Mitsubishi Canter parts,2611 testified

that he could not determine if the vehicle in the three sets of CCTV footage was a Canter. 2612 Many
still images that he viewed were too small and out of focus to make an identification. 2613 Further,
it was not possible to identify a Canter from the rear, because truck bodies came from different
suppliers.2614
1278. Witness PRH041, who worked for the vehicle dealership in Tripoli that sold the Canter in
January 2005,2615 could not identify the truck in the Suleiman Frangieh tunnel CCTV footage.

2605

Robyn Fraser, T. 23 January 2014, pp 8-9; exhibit P5, paras 12-13, 74, 76, 113, 151, 159-161.
Robyn Fraser, T. 23 January 2014, pp 8-9. See also exhibit P5, paras 76, 113, 151, 159-161.
2607
Robyn Fraser, T. 23 January 2014, p. 88. See also pp 62-66, 81-87.
2608
Robyn Fraser, T. 23 January 2014, p. 91.
2609
Robyn Fraser, T. 23 January 2014, pp 61-62, 88, 92.
2610
Robyn Fraser, T. 23 January 2014, p. 92.
2611
The Trial Chamber found that Mr Geyer is a technical manager of Mitsubishi Motors Germany and has 17 years
of experience between 1990 and 2007 in servicing Mitsubishi vehicles and their parts, which enables him to identify
Mitsubishi parts from those of other vehicles, Decision on expertise (Mr Geyer). See also Gerhard Geyer, T. 16 July
2014, pp 9, 12; exhibit P233 (Statement of Gerhard Geyer), p. 2. Mr Geyer obtained technical qualifications in regard
to motor vehicles in 1974, initially working with agricultural machinery, and commenced employment with Mitsubishi
in Germany in 1990. From 1990-1995, he was responsible for heavy vehicles and up to that point was just working
on Canters. As of 1995, he became a manager working with Canters and L200s, Gerhard Geyer, T. 16 July 2014, pp
7-8, 31.
2612
Gerhard Geyer, T. 17 July 2014, pp 73-74, 77-78, 102; exhibit 2D24 (Gerhard Geyer email correspondence), p. 1.
2613
Gerhard Geyer, T. 17 July 2014, pp 75-78; exhibit 2D24, p. 1.
2614
Gerhard Geyer, T. 17 July 2014, pp 74, 77; exhibit 2D24, p. 1.
2615
Witness PRH041, T. 17 June 2015, pp 5-7.
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Because the image showed the rear of the vehicle, he thought it could be either a Mitsubishi or an
Isuzu truck.2616 He added that the vehicle in the CCTV footage was different from the Mitsubishi
Canter that was in the Tripoli dealership because that one had a metallic flatbed and no
tarpaulin.2617
1279. Likewise, Witness PRH075, who imported Japanese pick-up trucks and owned the
Mitsubishi Canter that was sold in Tripoli,2618 said that the vehicle in the Suleiman Frangieh tunnel
CCTV footage was different to the Canter he sold. Unlike his Canter, that in the tunnel had a
tarpaulin, a closed flatbed and higher sides in the back,2619 but the two vehicles were otherwise
similar.2620 If the additions to the tunnel truck’s flatbed were removed, Witness 75 thought that it
would be ‘80 per cent’ similar to his Canter.2621 Otherwise, the tunnel truck could be a Mitsubishi,
or a Toyota, or an Isuzu; the three truck brands looked ‘90 per cent’ similar when viewing their
flatbeds from the rear.2622
1280. Witness PRH063, who sold the Mitsubishi Canter in Tripoli,2623 saw a photograph of the
truck in the media, presumably from the CCTV footage, that was different to the Canter he sold.
The headlights and front fascia were different,2624 and the truck pictured in the media was a lefthand drive,2625 while the Canter he sold was a right-hand drive.2626
1281. The Dutch forensic team noted in their report that a Mitsubishi vehicle had been recorded
by the CCTV camera at the HSBC Bank. 2627

2616

Witness PRH041, T. 17 June 2015, p. 27.
Witness PRH041, T. 17 June 2015, pp 28-29.
2618
Witness PRH075, T. 15 June 2015, pp 2-3, 6-7.
2619
Witness PRH075, T. 16 June 2015, pp 52, 60-61, see also pp 54-55, T. 15 June 2015, pp 62-64.
2620
Witness PRH075, T. 16 June 2015, p. 65.
2621
Witness PRH075, T. 16 June 2015, p. 67.
2622
Witness PRH075, T. 16 June 2015, p. 69. See also p. 62.
2623
Witness PRH063, T. 4 June 2015, pp 73, 75-76, 78.
2624
Witness PRH063, T. 10 June 2015, p. 27. A car’s fascia refers to the front-end components such as the grille,
headlights and front bumper.
2625
Witness PRH063, T. 10 June 2015, p. 27.
2626
Witness PRH063, T. 4 June 2015, p. 76.
2627
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 68.
2617
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d.

Evidence from convoy survivors

1282. The Trial Chamber heard from witnesses who were part of Mr Hariri’s convoy and
survived the attack.
1283. Witness PRH076,2628 Mr Amer Chehadeh,2629 Witness PRH2562630 and Witness 92631 all
did not see a Mitsubishi Canter in front of the St Georges Hotel.2632 Likewise, Mr Mohammed
Dia2633 testified that he did not see a truck or van outside the St Georges Hotel. 2634 Witness 9 spoke
to survivors, and none mentioned a Mitsubishi Canter at the explosion site.2635 He heard that a few
days after the attack people in the Lebanese intelligence services went to the buildings near the St
Georges Hotel and took away any relevant CCTV footage. 2636
e.

Submissions

1284. The Prosecution submits that there are strong similarities between the white trucks seen in
the three sets of CCTV footage and the Mitsubishi Canter sold in Tripoli, after allowing for
modification to the Canter, arguing that the ‘white truck in the CCTV footage is visually
indistinguishable from a Mitsubishi Canter’.2637
1285. The Prosecution further argues that the truck’s movements in the hour before the explosion,
as recorded on CCTV, show that the truck was used in the attack. Specifically, the truck exited the
Suleiman Frangieh tunnel close to when Mr Hariri was expected to leave Parliament. When Mr
Hariri went to a nearby café instead, the truck pulled off to the side of the road near the Monroe
Hotel to wait. Once Mr Hariri’s convoy was on its way, the truck re-emerged in front of the
Suleiman Frangieh tunnel and passed the Phoenicia and Monroe Hotels. It then slowed to a crawl

2628

Witness PRH076, T. 14 October 2015, pp 11, 20.
Mr Chehadeh was a close protection officer for Mr Hariri who drove the second car in the convoy, Amer Chehadeh,
T. 16 October 2014, pp 5, 11-12.
2630
Witness PRH256, T. 22 October 2014, pp 4, 6.
2631
Witness PRH009, T. 11 October 2016, pp 9-10, T. 13 October 2014, p. 14.
2632
Witness PRH076, T. 15 October 2014, pp 23-24, 32; exhibit 2D68 (Witness PRH076’s statements), pp 18, 45;
Amer Chehadeh, T. 16 October 2014, pp 54-55; Witness PRH256, T. 22 October 2014, p. 22; Witness PRH009, T.
13 October 2016, p. 14, see also p. 19 (private session).
2633
Mr Dia was a close protection officer for Mr Hariri who rode in the second vehicle, Mohammed Dia, T. 16 October
2014, p. 66, T. 17 October 2014, p. 3.
2634
Mohammed Dia, T. 17 October 2014, p. 17.
2635
Witness PRH009, T. 13 October 2016, p. 21 (private session).
2636
Witness PRH009, T. 13 October 2016, pp 21-31 (private session).
2637
Prosecution final trial brief, paras 1073, 1078, 1081.
2629

Case No. STL-11-01/T/TC

420 of 2642

18 August 2020

R332406

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

in front of the HSBC Bank, so that it could reach the explosion site just before Mr Hariri’s convoy
arrived.2638 While the evidence shows that the truck in the CCTV footage was the Mitsubishi
Canter, the Trial Chamber need not be satisfied of this beyond a reasonable doubt. Whether the
Canter was captured on CCTV cameras is not an essential fact for conviction, namely not a
material fact.2639
1286. The Ayyash Defence notes that the same white truck might be present in the CCTV footage
from the Suleiman Frangieh tunnel, Phoenicia Hotel and HSBC Bank.2640 However, Ms Fraser
was not qualified to comment on whether the same vehicle was seen in the three sets of CCTV
footage, or whether it was a Mitsubishi Canter.2641 And Mr Geyer could not say that the truck
captured on CCTV cameras was a Canter. 2642
1287. The Merhi Defence argues that there is no evidence that the truck in the three sets of CCTV
footage was the vehicle used in the attack. Witnesses, such as Mr Dia and Witnesses 76 and 256,
denied that the Mitsubishi Canter entered traffic near the explosion site. The Merhi Defence also
highlights that there were no photographs of the Canter at the crime scene at the time of the
explosion. There were many CCTV systems in the area of the attack, but most CCTV footage
‘disappeared in very mysterious circumstances’. 2643
f.

Findings

1288. The Trial Chamber is unable to find that the white truck seen in CCTV footage exiting
from the Suleiman Frangieh tunnel and passing the Phoenicia Hotel and HSBC Bank was a
Mitsubishi Canter.
1289. The Trial Chamber has carefully reviewed the CCTV footage from each location, and still
images derived from this footage. It appears that the same white truck is depicted in the CCTV
footage from the Suleiman Frangieh tunnel, Phoenicia Hotel and HSBC Bank. As noted by

2638

Prosecution final trial brief, paras 1074, 1083-1084; Prosecution closing submissions, T. 13 September 2018, pp
95-106.
2639
Prosecution closing submissions, T. 13 September 2018, pp 104-105.
2640
Ayyash Defence final trial brief, para. 177.
2641
Ayyash Defence final trial brief, paras 177-178.
2642
Ayyash Defence final trial brief, para. 179.
2643
Merhi Defence closing submissions, T. 18 September 2018, p. 65.
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Ms Fraser, several aspects of the trucks are consistent across the three sets of CCTV footage, such
as the front cabin and the tarpaulin being a similar shape, size and colour.
1290. The evidence, however, does not establish that the white truck seen in the CCTV footage
was a Mitsubishi Canter. None of the witnesses positively identified that truck as a Canter. The
Trial Chamber stresses that witnesses who had extensive experience with Mitsubishi Canters, such
as Mr Geyer, an expert in Canter parts, and Witness 75, who imported Japanese pick-up trucks,
could not identify the CCTV truck as a Canter. Mr Geyer and Witness 75 further highlighted the
difficulties of trying to identify a Canter from its rear. Yet this is the only vantage point for the
Suleiman Frangieh tunnel CCTV footage.
1291. Even Ms Fraser, who initially concluded that the truck in the CCTV footage was similar to
a Mitsubishi Canter, backtracked. Under cross-examination, she conceded that she could not
identify the make and model of that truck, and could not say that it was a Mitsubishi Canter.
1292. The Trial Chamber is not persuaded by the Merhi Defence’s argument, namely the
consistent evidence of those in the convoy who survived the attack, all of whom testified that they
did not see a Mitsubishi Canter before the explosion. Such evidence is unsurprising. Convoy
members should not be expected to remember one truck, which presumably looked normal, out of
the many vehicles they saw that day. The Trial Chamber does not find these witnesses’ evidence
helpful to its assessment of the CCTV footage.
1293. The

Merhi

Defence’s

claim that CCTV footage

disappeared under mysterious

circumstances appears to rest on Witness 9’s evidence that he heard that Lebanese intelligence
services took away CCTV footage from buildings near the St Georges Hotel. The provenance of
this information however is unclear and even assuming its truth, would not assist the Trial Chamber
with the relevant issue, namely identifying the make and model of the white truck seen in the
CCTV footage.
1294. The Dutch forensic team identified the truck in the HSBC Bank footage as a Mitsubishi
vehicle, but this comes from its report only. Also, it is only an assertion, and there is no explanation
as to why this truck should be a Mitsubishi rather than a different Japanese brand. This evidence
thus carries much less weight than that of the witnesses who testified to the contrary and explained
their positions.
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1295. The Trial Chamber therefore is not satisfied that the Mitsubishi Canter was seen near the
attack site shortly before the explosion.
ii.

Recovery of Mitsubishi Canter parts at the crime scene after the
attack

1296. The Prosecution alleges that the location and condition of Mitsubishi Canter parts
recovered at the crime scene after the explosion demonstrate that the explosive device was situated
in the Canter’s cargo space.2644 Several witnesses testified as to how and where vehicle parts were
found by the various investigation teams, and how they were identified as belonging to a
Mitsubishi Canter.
a.

Finding and identifying Mitsubishi Canter parts

1297. The Lebanese explosives experts who were first on the scene found parts from a Mitsubishi
vehicle in the centre of the crater. They were found to come from a Mitsubishi Canter.2645 The
Lebanese experts consulted the exclusive Mitsubishi dealership in Lebanon, and Japanese forensic
experts contacted the Mitsubishi factory in Tokyo, Japan, to assist in identifying the heavily
damaged vehicle parts. Further, an expert witness in Mitsubishi vehicle identification, Mr Gerhard
Geyer, examined vehicle parts in Beirut.2646 This led to the identification of 41 items.2647 Most of
these items were discovered by the Lebanese investigating authorities and the UNIIIC
investigators to the west of and inside the crater. Some parts were found in the St Georges Hotel,
others in the Mediterranean Sea. The Lebanese investigators however did not record all of the
places where they found parts.2648
1298. ISF forensic team members, including Witness 566, Mr Othman, Mr Krayem, Mr Khashab
and Mr Safi, were responsible for retrieving the first vehicle parts from inside the crater.2649

2644

Prosecution final trial brief, para. 1064.
See para. 1298.
2646
See para. 1301. See also exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 68; Anick van de Craats, T. 28 August 2014, p. 19.
2647
See para. 1301.
2648
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 70.
2649
Exhibit P121 (ISF report on seizing mechanical parts and pieces from explosion site); exhibit P122 (File on
recovered parts from explosion site); exhibit P123 (ISF list of car parts found at the explosion site); exhibit P125 (ISF
report about car parts found); exhibit P247, pp 5-6; Witness PRH566, T. 5 February 2014, pp 15-22, 24-26, 38-39;
Walid Othman, T. 2 September 2014, pp 14-15, 19-21, T. 4 September 2014, pp 35-37; Mahmoud Khashab, T.
8 September 2014, pp 20-22, 75-77; Hussein Krayem, T. 10 September 2014, pp 64-65; exhibit 2D40 (Interview with
2645
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Initially they did not know that the recovered parts belonged to a Mitsubishi vehicle.2650 However,
a Mitsubishi logo was visible on parts found at the centre of the crater and Witness 566 and his
team immediately searched for Mitsubishi parts.2651 All of the identifiable vehicle parts, which
were retrieved from the crater and underwater,2652 were taken to motor vehicle dealerships to
identify whether they were Mitsubishi parts.2653 The chief of maintenance at Lebanon’s only
Mitsubishi dealership confirmed that some parts belonged to a Canter.2654 Witness 566 and his
colleagues retrieved 23 Canter vehicle parts.2655 Based on the examination of the vehicle parts,
they determined that the Mitsubishi parts had suffered the most damage. 2656
1299. During their underwater search, Mr Wilson and his UK dive team found a vehicle part with
a Mitsubishi logo and a Canter wheel rim.2657 Dr Schlatter and the Swiss team of experts also found
one metal part with the Mitsubishi insignia. 2658

Mahmoud Khashab, 8 April 2005); exhibit P249 (ISF Explosives Bureau report, 22 February 2005), ERNs 6027885960278861. See also exhibit P315 (Statement of Joseph Safi), pp 8-12, 36.
2650
Witness PRH566, T. 5 February 2014, pp 32-33, T. 6 February 2014, p. 46; Walid Othman, T. 4 September 2014,
pp 35-37; Mahmoud Khashab, T. 8 September 2014, pp 20-22; Hussein Krayem, T. 10 September 2014, pp 12-13.
2651
Exhibit P121, p. 4; Walid Othman, T. 4 September 2014, pp 35-37; Witness PRH566, T. 6 February 2014, pp 5456; Mahmoud Khashab, T. 8 September 2014, pp 22-23; Hussein Krayem, T. 10 September 2014, pp 13-14, 64-65;
exhibit P249 (ISF Explosives Bureau report, 22 February 2005), ERNs 60278861-60278862.
2652
Witness PRH566, T. 5 February 2014, pp 38-43, 70-72; exhibit P126; exhibit P153 (Maps showing the locations
where Mitsubishi canter parts were found). See also exhibit P255 (Statement of Samir Yazbek), paras 8-9, 11, 13;
exhibit P255 (ISF Central Accident Bureau reports on parts retrieved from the seabed by Samir Yazbek), ERNs
60286251-60286260; exhibit P255.1 (Videoclip of underwater retrieval of items).
2653
Witness PRH566, T. 5 February 2014, pp 11-12, 27, 38-39, 48-51; exhibit P121, pp 4-5. See also Walid Othman,
T. 4 September 2014, pp 54-55; Hussein Krayem, T. 9 September 2014, pp 80-81, T. 10 September 2014, pp 62-64;
exhibit P249 (ISF Explosives Bureau report, 22 February 2005), ERNs 60278862-60278863.
2654
Exhibit P121, pp 2-5; Witness PRH566, T. 5 February 2014, pp 27-30, 33, 38, 48; Walid Othman, T. 2 September
2014, pp 27-28; exhibit P249 (ISF Explosives Bureau report, 22 February 2005), ERNs 60278862-60278863. See also
exhibit P124 (ISF report on mechanical parts comparison).
2655
Witness PRH566, T. 5 February 2014, pp 38-43, 56-72; exhibit P126; exhibits P130.1, P131.1, P132.1, P133.1,
P134.1, P135.1, P136.1, P137.1, P138.1, P139.1, P140.1, P141.1, P142.1, P143.1, P144.1, P145.1, P146.1, P147.1,
P148.1, P149.1, P150.1, P151.1, P152.1 (Photographs of Mitsubishi vehicle parts recovered from the crime scene);
exhibit P153. See also Hussein Krayem, T. 9 September 2014, pp 73-79; Walid Othman, T. 2 September 2014, pp 6471; exhibit P249 (Statement of Hussein Krayem), paras 10-16; exhibit P249 (ISF Explosives Bureau report,
22 February 2005), ERNs 60278865-60278885; exhibit P247.2 (Mitsubishi canter parts pictures); exhibit P247.3 (ISF
report with car part pictures); exhibit P115 (List of recovered car pieces); exhibit P249.1 (List of artefacts in ISF
Explosives Bureau report, 22 February 2005); Abdel-Badih Soussi, T. 3 February 2014, pp 20-21; exhibit P315
(Statement of Joseph Safi), pp 8-12, 36, 39-56.
2656
Witness PRH566, T. 6 February 2014, pp 55-56.
2657
Malcolm Wilson, T. 7 February 2014, pp 26-32, 44-45, 49-52; exhibit P164 (UK Metropolitan Police Service
Anti-Terrorist Branch report on underwater search, 5 September 2005), pp 11, 15; exhibit P165 (Bag containing
fragments); exhibit P165.2 (Screenshot of exhibit P165); exhibit P165.3 (Forensic photograph of artefact); exhibit
P166 (Metal fragments).
2658
See above, at para. 1061; exhibit P224 (Metal fragment with Mitsubishi emblem).
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1300. The Dutch forensic team also found Canter parts while searching the crime scene in August
2005.2659 Where they were found is shown on the diagram below.

Overview oflocations ofvehicle parts originating from the Mitsubishi Canter. In blue are the exhibits
recovered by the Lebanese authorities and in red are the exhibits recovered by UNIIIC

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 70 (figure 11)
1301. Mr Geyer went to Beirut to assist in identifying small vehicle parts found at the crime
scene.2660 Most Canter parts bear a logo or a spare parts number, and he could identify these by
sight, or by using an electronic parts manual. 2661 He identified 41 of the recovered vehicle parts as

2659

Exhibits P166.2, P214-P216, P220-P222, P223.1, P226-P227, P229-P232 (Photographs of Mitsubishi parts
recovered at the crime scene); exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands
Forensic Institute), pp 102, 104-106, 109-111, 113-117, 119, 130, 136. See also exhibit P250 (Aide-mémoire for
Gerard Murray’s evidence on Mitsubishi canter parts); exhibit P250.1 (Aide-mémoire for Gerard Murray’s evidence:
map of Mitsubishi canter parts).
2660
Exhibit P233 (Statement of Gerhard Geyer), p. 2. See also exhibit P244 (Report of forensic investigations, Ministry
of Justice, Netherlands Forensic Institute), p. 7.
2661
Gerhard Geyer, T. 16 July 2014, pp 10-12.
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Canter parts.2662 These included the 23 found by Witness 566 and his team, and those retrieved by
the Swiss and Dutch forensic teams.
1302. One of the 41 Canter parts was an engine block piece with the number 4D33-J01926.2663
Witness PRH185 determined that it was an unmodified original part as there were no welding or
metallic inclusions.2664 Witness PRH186 found that the engine block had a serial number for a
Mitsubishi 4-cylinder diesel engine vehicle and that the number had not been altered. 2665 Based on
the engine block number, the Dutch forensic team, with the assistance of the Mitsubishi factory in
Tokyo, identified the vehicle registration number as FE52 CE-0560619.2666

Metal fragment with the engine block number 4D33-J01926 of the Mitsubishi Canter

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 71 (photo 52)

2662

Gerhard Geyer, T. 16 July 2014, pp 47-49, 54-57, 62-68, 71-74, 76-89, T. 17 July 2014, pp 8-21, 23-63; exhibit
P213 (Technical report on Mitsubishi parts); exhibit P233 (Statement of Gerhard Geyer), pp 3-6. See also exhibits
P250, P250.1.
2663
Exhibit P214; exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute),
pp 68-69; Jan Kuitert, T. 11 September 2014, pp 27-28.
2664
Exhibit P343 (Witness PRH185’s expert report on damage to an engine block, 3 June 2010), pp 7-8.
2665
Exhibit P342 (Witness PRH186’s expert report on examination of an engine part, 28 June 2010), pp 9-10.
2666
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 70.
Case No. STL-11-01/T/TC

426 of 2642

18 August 2020

R332412

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

b.

Forensic examination of Mitsubishi Canter parts

1303. Dr van de Craats testified that the most likely scenario was that the Mitsubishi Canter
carried the explosive.2667 It was the most damaged vehicle at the scene and only very small parts
were recovered from it.2668 Dr van de Craats could not rule out the possibility that another vehicle
had carried the bomb and had been obliterated by the detonation, but such a scenario was not very
plausible on the evidence.2669
1304. The Lebanese ISF team concluded that the Canter transported the explosive device. It noted
that the Canter’s engine was fragmented, and Canter parts were found in the crater and 80 metres
away. This indicated that the explosives had been very close to the Canter.2670 Other partially
destroyed Canter parts, such as from the engine and the axles, had been found in the crater. This
demonstrated that the explosives were on top of these parts.2671 Mr Khashab stated that when a
vehicle explodes, its remains are normally found in the crater.2672 Mr Krayem testified that the
Canter had carried the explosives because the vehicle parts that were closest to the point of
explosion and had melted were from a Mitsubishi.2673 Witness 566 concurred that the vehicle parts
recovered showed that the exploded vehicle was a Mitsubishi, because the Canter parts suffered
more damage than those from other vehicles. 2674
1305. Moreover, according to Mr Othman, a Mitsubishi Canter could carry up to three tonnes.2675
c.

Submissions

1306. The Prosecution argues that the Mitsubishi Canter was at the centre of the explosion, in
close proximity to it. Canter parts were found in the crater and far away. The engine block was
fragmented and contained microscopic fractures, which pointed to its involvement in the

2667
2668
2669
2670
2671
2672
2673
2674
2675

Anick van de Craats, T. 1 September 2014, pp 36-37.
Anick van de Craats, T. 28 August 2014, pp 90-91.
Anick van de Craats, T. 1 September 2014, pp 58-59.
Exhibit P247 (ISF Explosives Bureau report, 2 March 2005), pp 6-7.
Walid Othman, T. 2 September 2014, p. 28, T. 3 September 2014, pp 31-32, T. 4 September 2014, pp 32, 36, 76.
Mahmoud Khashab, T. 8 September 2014, p. 66.
Hussein Krayem, T. 10 September 2014, pp 13-14, see also pp 64-65.
Witness PRH566, T. 5 February 2014, pp 33, 38, T. 6 February 2014, pp 55-56.
Walid Othman, T. 3 September 2014, pp 71-72.
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explosion.2676 Further, the forensic evidence concluded that the engine block was an unmodified
original part.2677
1307. The Merhi Defence argues that there is no evidence that the engine block was not removed
from the original truck before the explosion.2678
d.

Findings

1308. The Trial Chamber finds that 41 vehicle parts recovered by the Lebanese and international
investigation teams after the explosion came from a Mitsubishi Canter. One part was an engine
block, number 4D33-J01926, from a Mitsubishi vehicle with vehicle registration number FE52
CE-0560619.
1309. The Trial Chamber is satisfied with Mr Geyer’s identification of the Mitsubishi parts based
on his 17 years of experience in working with Mitsubishi vehicles and their parts.
1310. As has already been explained at paragraphs 1069-1119 above, there were serious issues
in the crime scene management following the explosion. Some vehicle parts, including at least
three parts belonging to a Mitsubishi vehicle, were removed from the crime scene on the day of
the explosion and were returned to the crime scene to be photographed and only then were properly
logged.2679 However, based on the various investigation teams’ combined efforts after the initial
investigation, including the diving and explosives investigators and forensic experts, the Trial
Chamber is satisfied that the 41 parts identified by Mr Geyer came from a Mitsubishi Canter.
1311. Based on the location and number of Mitsubishi Canter parts found at the crime scene after
the explosion, the Trial Chamber is satisfied that a Mitsubishi Canter with the identifying engine
block number 4D33-J01926 was at the scene of the attack when the explosion occurred. As
explained earlier, at paragraphs 1288-1295, the CCTV footage of the white truck does not establish
that the Canter was seen near the attack site before the explosion. This, however, does not preclude
the Trial Chamber from determining, based on other compelling evidence, that the Canter was
there.

2676
2677
2678
2679

Prosecution final trial brief, paras 1063-1064.
Prosecution final trial brief, fn. 2200.
Merhi Defence closing submissions, T. 18 September 2018, p. 73.
See para. 1080.
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1312. The Trial Chamber further finds that the explosive device was in the Mitsubishi Canter’s
cargo space. Dr van de Craats testified that the most likely scenario was that the Canter carried the
explosive device. The Lebanese ISF team also concluded that the Canter transported the device,
given the condition and location of the Canter parts that were recovered. Members of this team
explained that the high level of damage to the recovered Canter parts, and the presence of Canter
parts in the crater, showed that the explosives were in the Canter.
1313. Dr Murray found that significant amounts of the explosive RDX were found on various
Canter parts recovered from the crime scene, further demonstrating that the Canter was in close
proximity to the explosives.
1314. A Canter can carry a load of up to three tonnes, meaning one could transport the quantity
of explosives as found by the Trial Chamber, namely 1,852 to 2,222 kilograms of RDX. This is
set out in paragraph 1305.
1315. The Trial Chamber rejects the Merhi Defence’s speculative argument that the engine block
had been removed from the original truck before the explosion. Witness 185 examined the engine
block and provided an uncontested expert opinion that it was an unmodified original part.
1316. The Trial Chamber is thus satisfied beyond reasonable doubt that the explosives were
situated in the rear of a Mitsubishi Canter with the identifying engine block number 4D33-J01926.
(e)

Triggering system for the explosives

1317. The Prosecutor pleaded that a suicide bomber detonated the explosives.2680 To make a
finding on this issue, the Trial Chamber examined witness evidence on how explosive charges are
detonated, how jamming devices can prevent remote detonation and how the explosion was
triggered.
i.

Triggering systems in general

1318. The Dutch forensic team explained that an IED, or improvised explosive device, is a device
designed to set off an explosive charge in a certain moment and at a certain place. 2681 An explosive

2680
2681

Amended consolidated indictment, paras 4, 13, 41.
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 10.
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device has three main parts: the activation mechanism, the detonator and the explosive charge. The
activation mechanism sets off the small explosion in the detonator. The detonator is an igniter
specially designed to produce a small explosion that is powerful enough to set off the explosive
charge.2682 For a high explosive, the explosion starts at the location of the detonator within the
explosive charge, and proceeds in stages throughout the rest of the explosive charge in a matter of
milliseconds.2683
1319. The Dutch forensic team explained the three ways to activate an explosive device: remotely
with a transmitter and receiver, using a time delay activation device and by a suicide bomber who
activates the device manually.2684 The Swiss forensic team considered other technical devices to
trigger the detonation, such as photoelectric barrier or driving over a contact.2685 Dr van de Craats
explained that detonators can be electronic or non-electronic, such as using mechanical force.2686
Most detonators are electronic, and those can be activated by a nine-volt battery.2687
ii.

Jamming devices

1320. The Prosecution submits that the jamming devices in Mr Hariri’s convoy were switched
on and operating at the time of the attack, thereby preventing remote detonation of the
explosives.2688 The Trial Chamber heard evidence on the functioning of jamming devices, the
presence of such devices in Mr Hariri’s convoy and the likelihood that the devices were activated
when the explosion took place.

2682

Anick van de Craats, T. 1 September 2014, pp 55-56; exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), p. 10.
2683
Daniel Ambrosini, T. 24 February 2015, p. 49.
2684
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 10, 83.
See also Mahmoud Khashab, T. 8 September 2014, pp 57-58.
2685
Exhibit P242 (Swiss forensic team expert report), p. 18.
2686
Anick van de Craats, T. 1 September 2014, p. 55. See also Walid Othman, T. 3 September 2014, pp 67-68.
2687
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 10.
2688
Prosecution final trial brief, paras 1066, 1069-1072.
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a.

Jamming devices in general

1321. On the Prosecution’s application, the Trial Chamber found that Witness 507 was an expert
in the field of functioning and operation of jamming devices.2689 He had designed and built
jamming device systems for Mr Hariri’s convoy for ten years.2690
1322. Remote controls and mobile telephones are electronic transmitters and receivers2691 and
can be used to detonate IEDs remotely.2692 Receivers are set to a certain frequency waiting for
signals from transmitters communicating with them at the same frequency.2693 Jammers are
designed to block these signals before they reach the receiver by running many frequencies on
various frequency bands at the same time, thus creating a disturbed zone or fog around the
receivers.2694 Jammers are also used to prevent the wire-tapping of mobile telephones or the
detonation of explosive devices.2695
1323. The efficiency of a jammer depends on different factors. These include the frequency and
the strength of the disturbed signal, the conditions at the jammer’s location, the distance between
the transmitter and the receiver attached to the explosive and environmental conditions, such as
the reflection of transmitted signals from buildings, other systems transmitting electromagnetic
fields or weather conditions, such as air humidity. 2696

2689

Decision on Witnesses PRH291 and PRH507, para. 10. The Defence did not challenge his qualifications as an
expert under Rule 161 (B) (iii).
2690
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), paras 3-5; Witness PRH507, T. 20 October 2014,
pp 14-15, 70, T. 21 October 2014, p. 3.
2691
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3.
2692
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 11.
2693
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 11; Witness PRH507, T. 20 October 2014,
pp 48-49.
2694
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; Witness PRH507, T. 20 October 2014, pp 9, 48-49, see also T. 21 October 2014, pp 37-38.
2695
Witness PRH507, T. 20 October 2014, p. 9.
2696
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; Witness PRH507, T. 20 October 2014, pp 23, 49-50, 66; exhibit P294 (Witness PRH507’s statement to the
Lebanese investigating judge on 8 June 2015), p. 6.
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b.

Jamming devices in the convoy

1324. The Trial Chamber received Prosecution evidence that of the six vehicles in Mr Hariri’s
convoy three were equipped with jamming devices that were switched on and fully operational on
14 February 2005.2697
1325. Witness 507 and Mr Ali Mohammed Diab, who worked for Mr Hariri as an electrical
engineer,2698 installed the jamming devices in three Mercedes sedans which were in Mr Hariri’s
convoy.2699
1326. The jamming device system used in the convoy vehicles was designed to disrupt signals of
remotely controlled IEDs and was operating with a power output of 190 Watts in the frequency
range of 20 MHz to four GHz.2700 Most receivers then available on the market worked within this
frequency range.2701 When switched on and functioning, it disturbed mobiles and radios in the
convoy vehicles.2702 As the convoy drove by, the jammers occasionally set off the alarms of cars
parked along the route2703 and interfered with TV shows that people were watching. 2704
1327. The jammers in Mr Hariri’s convoy cars had four parts. These were first, six channels to
generate and transmit energy, each in a specific frequency band of electromagnetic fields;2705

2697

Prosecution final trial brief, paras 979, 1066, 1669-1072.
Exhibit P290 (Ali Diab’s witness statements), pp 2, 15, 48.
2699
Witness PRH507, T. 20 October 2014, pp 15-16, 20, 33; exhibit P294 (Witness PRH507’s statement to the
Lebanese investigating judge on 8 June 2015), p. 3. See also Witness PRH507, T. 21 October 2014, p. 5; exhibit P290
(Ali Diab’s witness statements), p. 60.
2700
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 2; exhibit P290 (Ali Diab’s witness statements), pp 25-26, 49, 60; Witness PRH507, T. 20 October 2014, pp 12, 14.
See also Witness PRH076, T. 14 October 2014, pp 34, 43; Amer Chehadeh, T. 16 October 2014, pp 14, 38.
2701
Witness PRH507, pp 13-14, 21; exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands
Forensic Institute), appendix B, p. 3; exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 11; exhibit
P290 (Ali Diab’s witness statements), p. 60.
2702
Witness PRH507, T. 21 October 2014, p. 47; Witness PRH076, T. 14 October 2014, p. 35; exhibit 2D68 (Witness
PRH076’s statements), p. 17.
2703
Exhibit P290 (Ali Diab’s witness statements), p. 31; Witness PRH076, T. 14 October 2014, pp 37-38; exhibit
2D68 (Witness PRH076’s statements), p. 17. See also Witness PRH507, T. 21 October 2014, pp 81-82, 84-85.
2704
Ali Diab, T. 12 December 2014, pp 53-56; exhibit P290 (Ali Diab’s witness statements), pp 29-30. See also
Witness PRH507, T. 21 October 2014, pp 76, 88-89; exhibit P295 (Map showing the location of a shop in relation to
the St Georges Hotel).
2705
The frequency range of 20 MHz to four GHz was divided into six frequency bands: 20-100 MHz, 100-500 MHz,
500-1,000 MHz, 1,000-2,000 MHz, 2,000-3,000 MHz and 3,000-4,000 MHz (or four GHz), see exhibit P290 (Ali
Diab’s witness statements), p. 60; exhibit P290 (Manual for Jammer System JS 204), pp 44-45. These jammers were
‘sweep jammers’ which carry high-frequency signals across the frequency bands at a high speed, see exhibit P290
(Jamming techniques against remote controlled IEDs), pp 34-38; Witness PRH507, T. 20 October 2014, pp 30-33;
exhibit P290 (Ali Diab’s witness statements), pp 25, 60.
2698
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second, a remote control with one main switch and six switches to switch each channel on and off,
and LED lights for each switch; third, two batteries to provide the necessary power; and fourth,
several different antennae to distribute the jamming signals. 2706 The remote control was placed in
the car cabin, the channels and the batteries were in the boot and the antennae were on the boot
lid.2707

Remote control ofthe jamming device installed under the armrest in the second convoy vehicle

Exhibit P292 (Photographs by the Dutch Forensic Team ofjammers found in convoy cars 402
and 405), p. 1

2706

Exhibit P290 (Manual for Jammer System JS 204), pp 41-45; Witness PRH507, T. 20 October 2014, pp 11-14,
34-37; exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix
B, p. 2.
2707
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 2; Witness PRH507, T. 20 October 2014, p. 11; exhibit P290 (Ali Diab’s witness statements), p. 31; Ali Diab, T.
12 December 2014, p. 67.
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Channels and wiring ofa jamming device similar to those installed in Mr Hariri’s convoy vehicles

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), appendix B, p. 3
1328. The jammers allowed outgoing radio signals only and blocked those incoming. 2708 Convoy
members could communicate with the Quraitem Palace control room, which was equipped with a
high gain antenna, via their hand-held radios or through the car radio even if the jammers were
switched on but could not receive messages from it.2709 Through the same means they could also
communicate with each other if the convoy vehicles were close enough, 2710 and particularly if the
user of the receiving set was riding in front of the user transmitting the message.2711 The radio
transmission, however, gets weaker with distance. 2712

2708

Exhibit P290 (Ali Diab’s witness statements), p. 17.
Exhibit P290 (Ali Diab’s witness statements), pp 16-18. See also exhibit P1185 (Statement of Witness PRH009),
p. 5, para. 18.
2710
Witness PRH256, T. 22 October 2014, p. 6; exhibit 2D68 (Witness PRH076’s statements), pp 17-18; Witness
PRH076, T. 15 October 2014, pp 26-27, 39, 48.
2711
Exhibit P290 (Ali Diab’s witness statements), pp 16-17.
2712
Witness PRH507, T. 20 October 2014, pp 50-51, T. 21 October 2014, pp 30, 54, 56, 61-62; exhibit P290 (Ali
Diab’s witness statements), p. 17.
2709
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1329. Employing more jamming devices enlarges the protection zone.2713 To protect Mr Hariri’s
vehicle, one car with a jammer would drive in the front; this was the ‘clearance vehicle’, covering
the zone where the convoy was advancing. A second car would drive by the flanks shielding Mr
Hariri’s vehicle, and a third behind, providing additional protection in the rear. All three would
work as one overall jamming system and provide an elliptical shaped protection zone focused on
Mr Hariri’s vehicle.2714
1330. Bodyguards in Mr Hariri’s convoy and security personnel at Quraitem Palace used simple
procedures to check if the jammers worked.2715 As the convoy prepared to set off and the jammers
were switched on, the bodyguards checked whether their mobile handsets and the commercial
radio worked because if the jammers were on, they would normally disturb the reception of radio
signals.2716 Another way to check was to observe if the images on TV screens turned fuzzy as the
convoy passed by.2717 The frequency band of the jammer device’s third channel was set to 5001,000 MHz.2718 This is the same frequency band that TV stations and GSM mobiles then used.2719
Mr Diab relied on these observations as the primary source of information of the jammers’ daily
functionality.2720
1331. Mr Hariri’s vehicles, equipped with the jammers, were always guarded.2721 Only Witness
507 and Mr Diab had access to the jamming devices.2722 To prevent unwanted manipulation,
Mr Diab removed the jamming devices before the cars were sent for maintenance and reinstalled

2713

Witness PRH507, T. 21 October 2014, pp 56-57, 59-60.
Witness PRH507, T. 21 October 2014, pp 54, 56-58, 60; exhibit P290 (Ali Diab’s witness statements), pp 61, 65;
Witness PRH076, T. 15 October 2014, p 29. See also exhibit P333 (PowerPoint slide illustrating that jammers project
stronger signals forward and weaker signals behind); exhibit P288 (Mohammed Dia’s hand-drawn sketches of
Mr Hariri’s convoys), p. 1; Mohammed Dia, T. 16 October 2014, pp 68-70.
2715
Ali Diab, T. 12 December 2014, pp 53-56, 80; exhibit P290 (Ali Diab’s witness statements), pp 29-30.
2716
Exhibit P290 (Ali Diab’s witness statements), pp 29-30; Witness PRH076, T. 14 October 2014, pp 35-37, T. 15
October 2014, pp 38, 41-42; exhibit 2D68 (Witness PRH076’s statements), p. 47; Amer Chehadeh, T. 16 October
2014, pp 15, 39-42; Mohammed Dia, T. 16 October 2014, pp 78-79, T. 17 October 2014, pp 5-6; Witness PRH256,
T. 22 October 2014, p. 46.
2717
Ali Diab, T. 12 December 2014, pp 53-56, 80; exhibit P290 (Ali Diab’s witness statements), pp 29-30; Amer
Chehadeh, T. 16 October 2014, p. 15; Witness PRH149, T. 4 June 2015, p. 15.
2718
Ali Diab, T. 12 December 2014, pp 53-56, 79-80; exhibit P290 (Ali Diab’s witness statements), pp 29-30, 60;
exhibit P290 (Manual for Jammer System JS 204), pp 44-45.
2719
Ali Diab, T. 12 December 2014, pp 53-56, 79-80; exhibit P290 (Ali Diab’s witness statements), pp 29-30.
2720
Ali Diab, T. 12 December 2014, pp 53-56, 78, 80; exhibit P290 (Ali Diab’s witness statements), pp 29-30.
2721
Exhibit P290 (Ali Diab’s witness statements), p. 29.
2722
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 2; exhibit P290 (Ali Diab’s witness statements), pp 24, 29; Ali Diab, T. 12 December 2014, pp 46, 63. See also
Amer Chehadeh, T. 16 October 2014, p. 36.
2714
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them after their return.2723 As a general rule, Witness 507 inspected and carried out regular
maintenance of these jammers four times a year and additionally whenever irregularities
occurred.2724 Mr Diab was in charge of their daily maintenance. 2725 Witness 507 last inspected the
jammers in the three Mercedes sedans sometime in January 2005. 2726 Mr Diab checked the devices
two days before the explosion.2727 Both found that all worked properly.2728
c.

Penetrating a jamming device

1332. Witness 507 described theoretical ways of penetrating a jamming device system and
detonating an explosive remotely.2729 Frequencies outside the jammer’s frequency range may be
used wirelessly, namely those below 20 MHz and above four GHz. 2730 However, an antenna with
a minimum of ten metres is needed to send a signal below 20 MHz.2731 A much smaller, 30centimetre long and 15-centimetre wide ‘Yagi’ antenna could transmit a signal higher than four
GHz but any object in between the transmitter and the receiver would disrupt it.2732 Another
method is to equip the receiver with a high gain antenna, such as a parabolic antenna, but this
would make it visible.2733 Laser transmitting systems, working in the THz2734 band, may also be

2723

Exhibit P290 (Ali Diab’s witness statements), p. 29.
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 5; exhibit P294 (Witness PRH507’s
statement to the Lebanese investigating judge on 8 June 2015), p. 4; Witness PRH507, T. 20 October 2014, p. 20, T.
21 October 2014, pp 5-6; Ali Diab, T. 12 December 2014, p. 46.
2725
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 5; exhibit P294 (Witness PRH507’s
statement to the Lebanese investigating judge on 8 June 2015), p. 5; Witness PRH507, T. 20 October 2014, p. 20; Ali
Diab, T. 12 December 2014, p. 46.
2726
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), paras 5, 7; exhibit P294 (Witness PRH507’s
statement to the Lebanese investigating judge on 8 June 2015), p. 4; exhibit P290 (Ali Diab’s witness statements), p.
25; Witness PRH507, T. 20 October 2014, p. 16.
2727
Exhibit P290 (Ali Diab’s witness statements), p. 29.
2728
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), paras 5, 7; exhibit P294 (Witness PRH507’s
statement to the Lebanese investigating judge on 8 June 2015), p. 4; exhibit P290 (Ali Diab’s witness statements), p.
29; Witness PRH507, T. 20 October 2014, p. 16.
2729
Witness PRH507, T. 20 October 2014, pp 55-61, T. 21 October 2014, p. 75.
2730
Witness PRH507, T. 20 October 2014, p. 55; exhibit P293 (Witness PRH507’s statement of 15 August 2015),
para. 13.
2731
Witness PRH507, T. 20 October 2014, pp 55, 58-59; exhibit P290 (Ali Diab’s witness statements), pp 27-28.
2732
Witness PRH507, T. 20 October 2014, pp 55, 58-59; exhibit P293 (Witness PRH507’s statement of 15 August
2015), para. 13.
2733
Exhibit P290 (Ali Diab’s witness statements), pp 27-28.
2734
1 THz = 1,000 GHz.
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used but may not work if an object between the transmitter and the receiver interrupts the laser
beam.2735
1333. Within the jammer’s frequency range, different kinds of transmitters and receivers may
randomly succeed.2736 Transmitting a stronger signal than that created by the jammer may also
overcome the jammer’s defence; however, it requires knowledge of the jammer’s capacity and
involves a large module with an amplifier, a cooling system, a large battery or other source of
power supply.2737 High power transmitters are used by TV and radio stations or for military
purposes and are not easily available on the market.2738 Even if available, such a transmitter could
only penetrate the jamming system if it was placed within two to four metres from it, and because
of its dimensions it would be difficult to hide. 2739
1334. Satellite telephones communicate at around 1,600 MHz, falling within the frequency range
of the jamming device, making them unreliable tools to defeat a jamming device.2740 Even if
modified antennae were used to enhance the strength of the signals, the antenna of the receiver
should have a clear line of sight to the satellite.2741 Therefore, using them downtown, such as in a
built up area in Beirut, is problematic because of high buildings and narrow streets.2742 If the
satellite signals are too weak, the telephone will use the GSM network. 2743 Additionally, the time
needed to connect the satellite telephone used as a receiver to the satellite varies unforeseeably. 2744
1335. If the explosive and the receiver are placed underground, it would be difficult for a wireless
transmitter to send signals to the receiver. If the receiver is placed on the road surface, it is exposed

2735

Witness PRH507, T. 20 October 2014, p. 55; exhibit P293 (Witness PRH507’s statement of 15 August 2015),
para. 19; exhibit P294 (Witness PRH507’s statement to the Lebanese investigating judge on 8 June 2015), pp 9-10;
exhibit P290 (Ali Diab’s witness statements), p. 27.
2736
Witness PRH507, T. 20 October 2014, pp 56-57; exhibit P293 (Witness PRH507’s statement of 15 August 2015),
para. 13.
2737
Witness PRH507, T. 20 October 2014, pp 56-57; exhibit P293 (Witness PRH507’s statement of 15 August 2015),
para. 13; exhibit P294 (Witness PRH507’s statement to the Lebanese investigating judge on 8 June 2015), pp 7-8.
2738
Exhibit P294 (Witness PRH507’s statement to the Lebanese investigating judge on 8 June 2015), p. 8; exhibit
P290 (Ali Diab’s witness statements), p. 28.
2739
Exhibit P290 (Ali Diab’s witness statements), p. 28; Witness PRH507, T. 20 October 2014, pp 56-57.
2740
Witness PRH507, T. 20 October 2014, pp 26-27, 57; exhibit P293 (Witness PRH507’s statement of 15 August
2015), paras 25-29; exhibit P290 (Ali Diab’s witness statements), p. 30.
2741
Witness PRH507, T. 20 October 2014, pp 26-27, 57; exhibit P293 (Witness PRH507’s statement of 15 August
2015), paras 30-37.
2742
Witness PRH507, T. 20 October 2014, pp 26-27, 57, T. 21 October 2014, p. 35; exhibit P290 (Ali Diab’s witness
statements), p. 30. See also exhibit P289 (Investigators notes on testing jammers), p. 2.
2743
Exhibit P290 (Ali Diab’s witness statements), p. 30.
2744
Exhibit P293 (Witness PRH507’s statement of 15 August 2015), para. 37.
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to other signals’ disturbance, namely noise signals, and becomes more susceptible to the jammer’s
effects blocking the remote control sending the signal to the receiver. 2745
1336. Witness 507 also explained the theoretical possibility of using the jammer signals to
detonate the explosive device. 2746 As the jammer’s radio signals can activate less sophisticated car
alarm systems, which are in plastic housing, they can similarly set off a detonating system of a
bomb.2747 However, the jammer is not the only thing that can trigger this reaction. A portable radio
at the right distance may also have the same effect making such triggering system less reliable. 2748
1337. Jamming devices are defenceless against manual detonation, such as by a suicide
bomber.2749 They are also ineffective against time-delayed detonation.2750
d.

Were the convoy’s jamming devices turned on?

Evidence from convoy members
1338. The Trial Chamber heard evidence from Mr Hariri’s civilian close protection officers, ISF
officers and medical personnel travelling in the convoy that the jammers were switched on and
working on 14 February 2005 in the second, the fourth and fifth convoy cars2751 driving from
Parliament to Quraitem Palace.2752 Witness 357 noted that car alarms activated as the convoy drove
by cars parked on the road before the entrance of the St Georges Hotel just before the explosion.2753

2745

Witness PRH507, T. 20 October 2014, p. 65; exhibit P294 (Witness PRH507’s statement to the Lebanese
investigating judge on 8 June 2015), pp 10-11.
2746
Witness PRH507, T. 21 October 2014, p. 84.
2747
Witness PRH507, T. 21 October 2014, pp 84-85. See also exhibit P290 (Ali Diab’s witness statements), p. 31.
2748
Witness PRH507, T. 21 October 2014, p. 84.
2749
Witness PRH507, T. 20 October 2014, pp 55-56, 66, T. 21 October 2014, pp 39-40, 43; exhibit P294 (Witness
PRH507’s statement to the Lebanese investigating judge on 8 June 2015), p. 10; exhibit P290 (Ali Diab’s witness
statements), p. 30; Ali Diab, T. 12 December 2014, p. 52.
2750
Witness PRH507, T. 20 October 2014, pp 55-56, 66, T. 21 October 2014, pp 39-40; exhibit P294 (Witness
PRH507’s statement to the Lebanese investigating judge on 8 June 2015), p. 10. See also exhibit P290 (Ali Diab’s
witness statements), p. 30.
2751
Convoy vehicles 402, 404 and 405.
2752
Witness PRH076, T. 14 October 2014, pp 35-38; exhibit 2D68 (Witness PRH076’s statements), pp 18, 47; Amer
Chehadeh, T. 16 October 2014, pp 38-39, 61; Mohammed Dia, T. 17 October 2014, pp 6-7; Witness PRH256, T.
23 October 2014, p. 16; Witness PRH357, T. 2 June 2015, pp 37-39; Witness PRH149, T. 3 June 2015, p. 97, T. 4 June
2015, p. 15; Witness PRH009, T. 11 October 2016, pp 65-66. See also exhibit P287 (Photograph of jamming device
in the boot of the second convoy vehicle, annotated by Witness PRH076).
2753
Witness PRH357, T. 2 June 2015, pp 37-39.
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Witness 149 testified that he could not listen to the radio because the broadcast was disturbed. 2754
Both concluded that the jammers must have been working.
1339. Mr Amer Chehadeh, the driver of the Mercedes in front of Mr Hariri’s armoured Mercedes,
testified that he switched on the jammer in the second convoy vehicle when Mr Hariri left café
Place de l’Étoile.2755 When leaving Parliament, the standard checks in the vehicles equipped with
jamming devices—whether the mobiles or the commercial radios had reception—were carried
out.2756
1340. The commercial radio in the sixth convoy vehicle, the ambulance, worked on the day of
the attack and when the convoy was en route from Parliament to Quraitem Palace, notwithstanding
the ambulance’s proximity to the convoy vehicles in front of it with the jamming device. 2757 The
ambulance normally kept a greater distance from the convoy to remain intact in case of an incident
and thus to be able to help if needed.2758 Witness 256 estimated that the average distance of the
ambulance, vehicle 406, from the last Mercedes Benz S500 in the convoy, vehicle 405, was ten to
15 metres, and the commercial radio should not have worked in the car.2759 Witness 507 and
Mr Diab noted, however, that jammers in the convoy are directed to the front, focusing on the
protected vehicle, and their signals in the rear are weaker. 2760
1341. As he left the vehicle after the explosion, Witness 256 looked at the Mercedes in front of
the ambulance, which had not yet caught fire, and saw that the LED lights of the jammer’s remote
control were still on.2761

2754

Witness PRH149, T. 3 June 2015, p. 97, T. 4 June 2015, p. 18.
Amer Chehadeh, T. 16 October 2014, pp 11-12, 20, 38.
2756
Witness PRH076, T. 14 October 2014, p. 37; exhibit 2D68 (Witness PRH076’s statements), pp 18, 47; Amer
Chehadeh, T. 16 October 2014, p. 61; Mohammed Dia, T. 16 October 2014, p. 80, T. 17 October 2014, p. 7.
2757
Witness PRH256, T. 22 October 2014, pp 16-17, 21, 46, T. 23 October 2014, pp 8-9, 11-14; exhibit 2D74 (Witness
PRH256’s statements), p. 7.
2758
Witness PRH256, T. 22 October 2014, pp 17-18, 40; Rachid Hammoud, T. 4 December 2014, pp 21, 48-53; exhibit
2D84 (Rashid Hammoud’s statements) p. 4. See also Witness PRH076, T. 15 October 2014, p. 39; Amer Chehadeh,
T. 16 October 2014, pp 37-38; exhibit P334 (Youssef El-Ajouz’s statements), p. 11.
2759
Witness PRH256, T. 22 October 2014, pp 43-45, 49-51; exhibit 2D74 (Witness PRH256’s statements), p. 7.
2760
Witness PRH507, T. 21 October 2014, pp 54, 56-57; exhibit P290 (Ali Diab’s witness statements), p. 17; Ali Diab,
T. 12 December 2014, pp 44, 48-50. See also exhibit P333.
2761
Witness PRH256, T. 23 October 2014, p. 16.
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Forensic analysis ofjamming devices
1342. In August 2005, the Dutch forensic team found parts of jamming devices, remote controls,
antennae, batteries and channel casings at the crime scene and in what remained of two of the four
Mercedes type S vehicles in Mr Hariri’s convoy at Helou Barracks.2762 On 15 August 2005,
Witness 507, Mr Diab and UNIIIC investigators 2763 tested whether the jamming devices in Mr
Hariri’s convoy vehicles were switched on and functioning. 2764
1343. The Dutch forensic team found jamming device parts in a severely damaged Mercedes
Benz S500, with number plate B186395, 2765 which had been the second car in Mr Hariri’s convoy,
vehicle 402.2766
1344. Witness 507 and Mr Diab observed that the remote control of the jamming device was
properly placed in the car cabin, in the armrest, next to the driver’s seat.2767 The main switch and
five channel switches were turned on and still operable.2768 One of the channel switches was not
functioning and the test could not establish if it had been turned on at the time of the explosion.2769
Based on these observations, Witness 507 and Mr Diab concluded that the remote control may
have been functioning properly, and the main switch and five of the channel switches had been
turned on.2770

2762

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 14, 51-52,
56, 66, appendix A, items 00175, 00183, 00197, 00215, 00221, 00225, 00237, 00249, 00295, V-00323, 00375, 00481,
V-00500, 00512 and 00513.
2763
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7, appendix
B, p. 2.
2764
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 7, appendix
B; Witness PRH507, T. 20 October 2014, pp 38-39; Ali Diab, T. 12 December 2014, pp 28-29.
2765
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 51-52.
2766
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 58-60, 89;
Anick van de Craats, T. 28 August 2014, pp 72, 82.
2767
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 51-52,
appendix B, p. 4; exhibit P292, pp 1-2; Witness PRH507, T. 20 October 2014, pp 42-43, 45. See also Anick van de
Craats, T. 28 August 2014, p. 102.
2768
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4; exhibit P292, p. 1; exhibit P293 (Witness PRH507’s statement of 15 August 2015), p. 6; Witness PRH507, T.
20 October 2014, pp 42-43.
2769
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4; exhibit P292, p. 1; Witness PRH507, T. 20 October 2014, pp 44-45, T. 21 October 2014, pp 53-54; exhibit P290
(Manual for Jammer System JS 204), p. 44; Ali Diab, T. 12 December 2014, pp 84-87; exhibit 2D107 (Extract from
exhibit P244, appendix B, annotated by Ali Diab).
2770
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4; Witness PRH507, T. 20 October 2014, pp 42-43.
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1345. The six channels of the jamming device and one of its batteries were in the rear
compartment.2771 Mr Diab testified that the jamming device could work on one battery as long as
the vehicle’s generator provided the necessary power to it.2772 Witness 507 noted that the plugs
and the safety fuses connecting the channels to the antennae and to the remote control had been
forcibly removed, and the wires were screwed out between the remote control and the channels.2773
This could not have been caused by the explosion, but rather by someone unexperienced in
jamming devices.2774
1346. Mr Diab extracted still images from Future TV footage of the crime scene after the
explosion to show that the damaged door of the second vehicle’s boot was open, and the cable
connecting

the

top

left

channel—the

fourth frequency

band—with its

antenna

was

disconnected.2775 He explained that the explosion could have forced the boot lid open and could
have unplugged the cable or the cable may have been connected improperly.2776
1347. A test of this jammer with an electronic spectrum analyser, a tool designed to measure
high-frequency signals broadcast from the channels to the antennae,2777 showed that the frequency
range of each of the six channels was wider than the range specified for each channel, providing
overlaps between the neighbouring frequency bands.2778 Notwithstanding that Witness 507 and
Mr Diab did not determine the energy output of each channel, they concluded that electronically
the six channels had likely been intact and operating properly at the time of the explosion.2779

2771

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 51-52,
appendix B, p. 4; exhibit P293 (Witness PRH507’s statement of 15 August 2015), p. 6; Ali Diab, T. 12 December
2014, p. 74; Anick van de Craats, T. 28 August 2014, pp 102-103.
2772
Ali Diab, T. 12 December 2014, pp 71-74.
2773
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4; exhibit P293 (Witness PRH507’s statement of 15 August 2015), p. 6; Witness PRH507, T. 20 October 2014, p.
42, T. 21 October 2014, pp 45-46.
2774
Witness PRH507, T. 21 October 2014, pp 45-46.
2775
Ali Diab, T. 12 December 2014, pp 22-23, 25-27, 29-30, 35-36, 70-71, 89-90; exhibit P329 (Stills extracted from
Future TV footage showing jammer); exhibits P329.1 and P329.2 (Stills extracted from Future TV footage showing
jammer, annotated by Ali Diab); exhibit 2D106 (Zoomed-in photograph extracted from exhibit P244, appendix B,
annotated by Ali Diab); exhibit 2D108 (Photograph extracted from exhibit P329, annotated by Ali Diab).
2776
Ali Diab, T. 12 December 2014, pp 22-23, 25-27, 29-30, 35-36, 70-71.
2777
Witness PRH507, T. 20 October 2014, pp 18-20.
2778
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
pp 4-5; exhibit P293 (Witness PRH507’s statement of 15 August 2015), p. 6; Witness PRH507, T. 20 October 2014,
pp 43-44.
2779
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
pp 4-5; Witness PRH507, T. 21 October 2014, pp 43-44.
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1348. The Dutch forensic team also found a jamming device remote control inside another
severely damaged and burnt Mercedes S500, convoy vehicle 405, and the antennae on its boot
door.2780 It identified wirings, some of the channels and the channels casing of this vehicle in the
debris placed next to convoy vehicles.2781
1349. The channels of the jamming device were heavily burnt and could not be electronically
tested.2782 The remote control plugs, the channels and the antennae were still intact. 2783 The wires
between the remote control and the channels were broken.2784 The antennae were severely
damaged and the connection to the channel was broken.2785 The remote control was in its correct
position inside the vehicle, and the main switch was on.2786 Four switches were turned on but only
one was functioning.2787 The remaining two channel switches were damaged and it could not be
determined if they had been switched on at the time of the explosion.2788 Based on these
observations, Witness 507 and Mr Diab concluded that this jamming device was also most likely
operating properly when the explosion occurred.2789
1350. The Dutch forensic team collected remains of a third jamming device from debris around
the crater.2790 These included parts of the antenna box, an antenna splitter, electronic circuit boards

2780

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 55-56, 66;
exhibit P292, p. 3; Anick van de Craats, T. 28 August 2014, pp 78, 82, 101.
2781
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 55-56, 66;
exhibit P292, p. 4.
2782
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
pp 3-4; exhibit P293 (Witness PRH507’s statement of 15 August 2015), p. 6; Anick van de Craats, T. 28 August 2014,
p. 101.
2783
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 55-57,
appendix B, pp 3-4; Anick van de Craats, T. 28 August 2014, p. 101.
2784
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4.
2785
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; Witness PRH507, T. 20 October 2014, p. 40.
2786
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; Witness PRH507, T. 20 October 2014, p. 40; Anick van de Craats, T. 28 August 2014, p. 101.
2787
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; exhibit P290 (Manual for Jammer System JS 204), p. 44; Ali Diab, T. 12 December 2014, pp 84-87; exhibit
2D107 (Extract from exhibit P244, appendix B, annotated by Ali Diab).
2788
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 3; Witness PRH507, T. 21 October 2014, pp 48, 50-51.
2789
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), appendix B,
p. 4.
2790
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 66-68;
Anick van de Craats, T. 28 August 2014, pp 83-84.
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with metal casings and coax cable connectors. 2791 These could not be tested.2792 The forensic team
concluded that these belonged to the fourth car of Mr Hariri’s convoy, vehicle 404, which was
close to the explosion centre.2793
1351. To find out if the jammers worked properly on the day of the attack, on 16 August 2005
Witness 507 and Mr Diab conducted a test at the crime scene of the jammers installed in two
vehicles.2794 These were the same type, set on the same frequency bands as the jammers installed
in Mr Hariri’s convoy.2795 Witness 507 and Mr Diab used four Nokia and Siemens mobiles.2796 A
portable mobile base station was placed close to the crater.2797 The test showed that when the
vehicles with the jammers were about 40 metres from the crater, the mobiles at the crater stopped
working.2798
e.

Submissions

1352. The Prosecution submits that the jamming devices in the convoy were switched on and
working on the day of the attack. The driver of the second convoy vehicle testified that he turned
on the devices for his car. Convoy security personnel noted interference with their mobiles and
commercial radio as well as car alarms being triggered, which demonstrated that the jamming
devices were working.2799 Immediately after the explosion, the ambulance driver saw that the lights
of the jammer’s remote control in the fifth convoy vehicle were still on.2800 The devices were
checked and monitored on a regular basis, and each time found to work properly.2801 Finally,

2791

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 66-68;
exhibit P291 (Annotated image); Witness PRH507, T. 20 October 2014, pp 46-47; Anick van de Craats, T. 28 August
2014, pp 83-84.
2792
Witness PRH507, T. 20 October 2014, p. 45; exhibit P293 (Witness PRH507’s statement of 15 August 2015),
para. 39.
2793
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60, 64-68,
89.
2794
Exhibit P289, p. 1; Witness PRH507, T. 20 October 2014, pp 22-23, T. 21 October 2014, pp 18-19.
2795
Witness PRH507, T. 20 October 2014, p. 23, T. 21 October 2014, pp 18, 20.
2796
Exhibit P289, p. 1.
2797
Exhibit P289, pp 1, 5. See also Ali Diab, T. 12 December 2014, pp 31, 38-40; exhibits P330-P332.
2798
Witness PRH507, T. 20 October 2014, pp 23-24. See also exhibit P289, p. 1.
2799
Prosecution final trial brief, para. 1069.
2800
Prosecution final trial brief, para. 1072.
2801
Prosecution final trial brief, para. 1071.
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experts inspected the jamming devices after the explosion and found that devices in two convoy
vehicles were turned on and working at the time of the explosion.2802
1353. The jamming devices sent stronger signals towards the front than to the rear. As a result,
people riding in the ambulance, the last convoy vehicle, sometimes experienced no interference
with their mobiles or the commercial radio.2803
1354. Counsel for Mr Ayyash and Mr Merhi and the former Accused, Mr Badreddine, crossexamined Prosecution witnesses testifying on the jamming devices in the convoy. They challenged
the Prosecution’s case and the testimony about whether the jamming devices were switched on
and functioning before the explosion, whether these devices were well-maintained and ways to
overcome their effect. They also challenged the credibility of their accounts.2804 The Defence did
not repeat these challenges in their final trial briefs or oral closing submissions.
f.

Findings

1355. The Trial Chamber finds that the jamming device systems were activated at the time of the
attack.
1356. There is no dispute that three vehicles in Mr Hariri’s convoy had jamming devices installed.
The only issue is whether they were turned on and working. The evidence from before and after
the attack is consistent that the jammers were operational.
1357. The Trial Chamber is satisfied that the convoy witnesses who saw the jammers were
functioning were credible and reliable. They had an independent recollection of the events which
corroborated each other’s accounts. Mr Chehadeh, the driver of the second convoy vehicle,
testified that he switched on the vehicle’s jammer after they left café Place de l’Étoile near
Parliament. Others in the convoy saw various indicators that the devices were working, such as
car alarms going off as the convoy passed and interference with the convoy vehicles’ radios. Right

2802

Prosecution final trial brief, para. 1072.
Prosecution final trial brief, para. 1070.
2804
See for example, Witness PRH507, T. 21 October 2014, pp 5-6, 34-40, 43-47, 50-51, 53-54, 56-60, 62-65, 75, 7680, 84-85; Ali Diab, T. 12 December 2014, pp 57-59, 70-91, 93-98; Witness PRH076, T. 15 October 2014, pp 7-10,
37-42; Amer Chehadeh, T. 16 October 2014, pp 37-48; Mohammed Dia, T. 17 October 2014, pp 18-24; Witness
PRH256, T. 22 October 2014, pp 39-40, 44-47, 51-53, T. 23 October 2014, pp 8-14; Rashid Hammoud, T. 4 December
2014, pp 48-49, 57-61, 63-67; T. 4 June 2015, pp 13-14; Anick van de Craats; T. 1 September 2014, p. 60.
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after the explosion, Witness 256 saw that the lights on the fifth convoy vehicle’s jammer remote
control were still on.
1358. Subsequent forensics analyses of the jamming devices further confirm that they were
switched on. In August 2005, Witness 507 and Mr Diab, who had installed the jamming devices
in the convoy vehicles, tested the devices twice in two days. They found that the devices were still
working properly and most likely had been activated on the day of the attack.
1359. The regular inspections of the jamming devices also provide strong support that they
functioned properly. The jammers underwent daily and quarterly maintenance. The convoy
vehicles were guarded and only a few select and trusted people could access the devices. The most
recent checks before the attack, including one just two days prior, found the jamming devices
worked properly.
1360. Further, Witness 256, consistent with his statement from 2006, testified that the
commercial radio in the ambulance was working just before the attack. Normally, jamming devices
in the convoy vehicles would have interfered with the vehicles’ radios. Witness 507 and Mr Diab,
though, explained that the jammers in the convoy aimed their signals to the front more than to the
rear. So, the radio working properly in the ambulance, which was the last convoy vehicle, does not
demonstrate that the jamming devices were turned off. It also does not outweigh all the contrary
evidence referred to above.
(f)

Triggering system used in the attack
i.

Evidence

1361. The consensus of the various Lebanese and international investigation teams was that a
suicide bomber triggered the explosion.
1362. The Dutch forensic team observed that it was not possible to use a time delay activation
device for the attack because it was not clear when Mr Hariri’s convoy would pass the St Georges
Hotel.2805
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Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 83.
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1363. A remote control device was possible because the hotels and other tall buildings
surrounding the explosion site allowed for ideal positioning to trigger the explosion remotely.
These locations were far enough away to be safe and they allowed a clear view of the convoy.
Even if the convoy’s jammer devices were working, this would not mean all remote control devices
had been blocked. However, the Dutch team found it highly unlikely that a TV remote control
recovered at the crime scene on the road was used to activate the IED. 2806 The TV remote had not
been modified. A TV remote works at close range and would not have worked from the Monroe
Hotel.2807 The Dutch team concluded that a suicide bomber was slightly more likely. It noted that,
for one deceased person, only tiny human remains had been recovered and the person had not been
identified or reported missing. 2808
1364. The Spanish forensic team concluded, based on their other findings in their report, that the
‘most feasible’ hypothesis was a suicide bomber. However, they noted the lack of clear evidence
supporting this theory. They also acknowledged the possibility that the bomb was detonated by
remote control, after the Canter driver had parked the vehicle and left in another vehicle. But they
found this to be unlikely given the amount of time involved to conduct such an operation. 2809
1365. Dr Murray agreed with the Dutch forensic team that the most likely scenario for activating
the explosion was a suicide bomber.2810 He explained that there would not have been enough time
for a driver to park the Mitsubishi Canter truck and then go into a nearby building to trigger the
explosives.2811 He acknowledged, though, that it was possible for one person to drive the vehicle
and another person to wait nearby and trigger the explosion remotely. 2812
1366. The Swiss forensic team thought that it was not possible for the explosion to be triggered
by time delay, photoelectric barrier or driving over a contact, because these were not precise
enough to strike a moving vehicle. They said that a suicide bomber, a person triggering the

2806

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 25, 81-82,
appendix A, p. 16.
2807
Gerard Murray, T. 30 September 2014, pp 21, 24, 29; exhibit P244 (Report of forensic investigations, Ministry of
Justice, Netherlands Forensic Institute), p. 82.
2808
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 83, 89-90.
2809
Exhibit P266 (Spanish forensic team expert report), pp 283-284, 290.
2810
Gerard Murray, T. 30 September 2014, p. 31; exhibit P244 (Report of forensic investigations, Ministry of Justice,
Netherlands Forensic Institute), p. 90.
2811
Gerard Murray, T. 30 September 2014, pp 11, 15.
2812
Gerard Murray, T. 30 September 2014, p. 16.
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explosion remotely or the use of technical devices were all possible means of triggering the
explosion.2813 They did not find anything at the scene of the explosion that indicated what kind of
trigger it was.2814
1367. The ISF team could not determine how the explosives were detonated.2815 Mr Othman
thought that both a suicide bomber or remote control were possible.2816 Mr Khashab noted that
because of the jamming devices in the convoy, it would have been difficult to detonate the
explosives by remote control.2817
1368. The Lebanese Military Intelligence team concluded that the most likely method of ignition
was a suicide bomber. They noted the jamming devices in the convoy would block a remote control
signal. Using a wired detonation method was unlikely because of the difficulty in manoeuvring
the explosives and the ease of identifying a perpetrator. 2818
ii.

Submissions

1369. The Prosecution submits that using a suicide bomber to detonate the explosives was the
only viable option for executing an attack on such a complex target. It would be a workaround for
the jamming devices in Mr Hariri’s convoy, which precluded wireless detonation. A suicide
bomber could also detonate the explosive device immediately next to the target, which was crucial
given the convoy’s high speed. Moreover, experts agreed that the method of detonation was a
suicide bomber.2819
1370. The Ayyash Defence submits that the Prosecution did not present evidence on the
triggering mechanism used to detonate the explosion and international investigators were unable
to find any indication of how the explosion was detonated. Similarly as noted above,2820 the

2813
2814
2815
2816
2817
2818
2819
2820

Exhibit P242 (Swiss forensic team expert report), p. 18.
Exhibit P242 (Swiss forensic team expert report), p. 20.
Exhibit P247 (ISF Explosives Bureau report, 2 March 2005), p. 7.
Walid Othman, T. 3 September 2014, pp 67-68.
Mahmoud Khashab, T. 8 September 2014, p. 56.
Exhibit P282 (Statement of Ziad Nasr), ERN 60287014.
Prosecution final trial brief, paras 1065-1068.
See para. 1159.
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Ayyash Defence argues that the evidence does not support the Prosecution’s contention that the
explosives and detonation device came from Hezbollah.2821
iii.

Findings

1371. The Trial Chamber has no reason to disagree with the consensus of the forensic teams that
a suicide bomber triggered the explosion. Each team eliminated the other possible means of
detonation as inappropriate for targeting a moving convoy of vehicles. This leaves only the
possibilities of a remote control device or a suicide bomber. As Dr Murray and the Spanish team
explained, triggering the explosion remotely was difficult. There was only a limited amount of
time available for the Canter driver to park the vehicle and get away quickly in another vehicle
driven by someone else.
1372. Having one person drive the vehicle and another trigger the explosion remotely was
possible. However, the jamming devices used by Mr Hariri’s convoy would hinder the use of a
remote control device. The jammers were switched on and working when the explosion took place.
So they would have disrupted the transmission of any signals within the jammer system’s
frequency range from a remote control to a wireless explosive device that was close to the convoy.
Witness 507 and Mr Diab found it unlikely that transmitters working outside this range were used
to overcome the jamming devices. Long antennae transmitting signals below 20 MHz could not
be set up in a short time in a concealed way. Beyond the range, namely above four GHz, any object
between the transmitter and the receiver would interrupt the signal.
1373. Finally, the evidence as to the single unidentified deceased male whose remains were
recovered at the explosion site2822 supports the conclusion that a suicide bomber detonated the
explosion. This unidentified male was the person closest to the explosive device when it detonated,
just one or two metres away. In other words, he was close enough to activate the device in person.
1374. Lastly, the Trial Chamber also considered that the letter attached to the claim of
responsibility tape placed in a tree near the Al-Jazeera offices also makes reference of a ‘suicide
operation’.2823

2821
2822
2823

Ayyash Defence final trial brief, para. 66.
See para. 1378.
See para. 4880.
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1375. The Trial Chamber therefore finds beyond a reasonable doubt that a suicide bomber
triggered the attack.

3.

Human remains recovery and forensic analysis

1376. The amended consolidated indictment pleads that in addition to killing Mr Hariri, the
explosion killed 21 others and injured 226 persons.2824 The Parties agreed upon these facts, namely
that (i) in addition to killing Mr Hariri, the explosion killed 21 others;2825 and (ii) injured 226
persons.2826 The number and identification of the deceased and injured victims is uncontested.2827
The names of the deceased and injured victims are listed below or in annex D of this judgment.
1377. The Trial Chamber received evidence from members of the ISF police and Lebanese and
international experts in forensic science about the recovery of bodies, human remains and the
identification of victims following the explosion.
(a)

Recovery of human remains

1378. Twenty-three people died in the explosion or in the aftermath of the blast, including the
suicide bomber.2828 However, only 20 complete bodies were recovered from the crime scene.2829
Mr Bassel Fuleihan died on 18 April 2005, in Paris, France, from his injuries caused by the
explosion.2830 Two known victims whose bodies were not recovered were Mr Yahya Al-Arab, one
of Mr Hariri’s security chiefs, and Mr Talal Nabih Nasser, a personal bodyguard for Mr Hariri and
deputy of his security detail.2831 They were travelling in vehicle number 404 and due to the
complete destruction of the vehicle, it was likely the closest vehicle to the epicentre of the
explosion.2832 The third victim’s body was not identified and is described below as the
‘unidentified man’.2833

2824

Amended consolidated indictment, para. 4, schedules A-B.
Agreed facts, no. (i).
2826
Agreed facts, no. (ii).
2827
Agreed facts, nos (i)-(ii).
2828
Exhibit P194 (Statement of Fouad Ayoub), p. 3; Fouad Ayoub, T. 2 July 2014, pp 30-31; exhibit P244 (Report of
forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 87.
2829
Exhibit P194 (Statement of Fouad Ayoub), p. 3; exhibit P192 (Medical report on Mr Bassel Farid Fuleihan).
2830
Exhibit P194 (Statement of Fouad Ayoub), p. 3; exhibit P192, p. 27.
2831
Exhibit P194 (Statement of Fouad Ayoub), p. 3.
2832
Exhibit P266 (Spanish forensic team expert report), p. 265.
2833
Exhibit P194 (Statement of Fouad Ayoub), p. 3.
2825
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1379. Twenty death certificates were issued.2834 Death certificates were issued for Mr Al-Arab
and Mr Nasser even though their bodies were not recovered. 2835 The Lebanese Ministry of Interior
and Municipalities did not issue death certificates for Mr Sobhi Mohammed Al-Khodr or Mr
Farhan Ahmad Issa because they were Syrians.2836
1380. Immediately after the explosion, the ISF requested Dr Fouad Ayoub, who the Trial
Chamber declared an expert in forensic science specialised in human identification, 2837 to assist in
identifying the bodies found at the crime scene and which were later transported to several
hospitals in Beirut.2838 Over the next 48 hours, Dr Ayoub, and Mr Kheireddine, a Lebanese police
officer, and their teams went to the American University Hospital, Hotel Dieu Hospital and Al
Makassed Hospital in Beirut to assist in identifying bodies.2839 The remaining bodies were
identified by the victims’ relatives.2840
1381. At the hospitals, Mr Kheireddine photographed the bodies of deceased victims, a number
of which were heavily charred, and took their fingerprints.2841 He and Dr Ayoub examined,
photographed and lifted fingerprints from eight bodies at the American University Hospital.2842
Dr Ayoub took six additional samples from bodies at the morgue to send for DNA analysis at the
American University of Science and Technology in Beirut.2843 Mr Kheireddine and his team
compiled a report and sent the film negatives to the forensic laboratory. 2844

2834

Exhibit P191 (Death certificates); exhibit P192, p. 27.
Exhibit P191, pp 7-45.
2836
Exhibit P191, p. 4; exhibit P204 (Report by Dr Ayoub on DNA data of individuals recovered from crime scene),
pp 6, 17, 24, 32.
2837
Dr Ayoub was declared by the Trial Chamber under Rule 161 as an expert in forensic science specialised in human
identification, Decision on expert reports of 1 July 2014, Decision on expertise (Professor Ayoub and Dr Mansour).
See also Fouad Ayoub, T. 1 July 2014, pp 11-13, 15-16. Dr Ayoub wrote seven reports for the UNIIIC, of which two
were co-authored. The reports describe the collection of human remains from the crime scene of the explosion,
information about the DNA profiling of those remains and the DNA profiling of individuals related to alleged suspects.
2838
Exhibit P194 (Statement of Fouad Ayoub), pp 2-3; Fouad Ayoub, T. 1 July 2014, pp 13-15, 17-18.
2839
Exhibit P194 (Statement of Fouad Ayoub), p. 5; Fouad Ayoub, T. 1 July 2014, pp 17-18; Mohammed Kheireddine,
T. 23 July 2014, pp 34-35, 49; exhibit P236 (Statement of Mohammed Kheireddine), p. 9.
2840
Fouad Ayoub, T. 1 July 2014, pp 17-18.
2841
Mohammed Kheireddine, T. 23 July 2014, pp 34-35, 49; exhibit P236 (Statement of Mohammed Kheireddine), p.
9.
2842
Exhibit P236 (Statement of Mohammed Kheireddine), pp 24, 44-54. However, Mr Kheireddine admitted that it is
not possible to lift fingerprints off a heavily charred surface such as those at the crime scene after this type of explosion,
Mohammed Kheireddine, T. 23 July 2014, p. 49.
2843
Exhibit P194 (Statement of Fouad Ayoub), p. 5.
2844
Exhibit P236 (Statement of Mohammed Kheireddine), p. 9.
2835
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1382. On Monday 14 February 2005, late into the night, Dr Ayoub identified the following bodies
at the American University Hospital: Mr Hariri, Mr Mahmoud Saleh Al-Khalaf, Mr Mohammed
Saadeddine Darwiche, Mr Issa, Mr Tarraf and Mr Mohamed Riad Hussein Ghalayini. Early in the
morning on 15 February, he went to Hotel Dieu Hospital and identified Mr Omar Al-Masri’s body
through a dental record examination.2845 He then went to Al Makassed Hospital and learned that
Ms Rima Bazzi’s body had been identified by her parents; her body was released the following
morning.2846
1383. Dr Ayoub finalised a report with the initial results of his analysis on Thursday 17 February
2005, after which Lebanese judicial authorities, including Judge Mezher, asked him go to the crime
scene to retrieve further human remains.2847 On Friday 18 February 2005, Dr Ayoub and his team
searched for human remains at the crime scene. 2848 There were still missing bodies, including those
of Mr Abdul Hamid Ghalayini and the presumed suicide bomber, and Dr Ayoub wanted to search
the crime scene for their remains and, in particular, before the start of expected rain. 2849 He recalled
that it rained on the following day, Saturday 19 February, but that between 14 and 18 February
there was no rainfall in Beirut.2850 He was concerned that if it started raining, the human tissue and
remains could be moved by the water, making it difficult to collect them. Water can also have a
negative impact on DNA.2851 The crater was already entirely filled with water at this point, but Dr

2845

Exhibit P194 (Statement of Fouad Ayoub), pp 5-6.
Exhibit P194 (Statement of Fouad Ayoub), p. 5.
2847
Exhibit P194 (Statement of Fouad Ayoub), p. 3. Dr Ayoub later drafted a portion of the report entitled ‘DNA
results of samples taken from the crime scene, indicated on the map and taken five days after the explosion’ of
24 February 2005 (exhibit P196). It contains annotated photographs of the collected samples and an extensive DNA
analysis of the samples collected, including details of the methodology, results and their interpretation, Fouad Ayoub,
T. 1 July 2014, pp 21-27, 31-60.
2848
Fouad Ayoub, T. 1 July 2014, pp 19-21; exhibit P194 (Statement of Fouad Ayoub), p. 3; exhibit P196 (Dr Ayoub’s
report on DNA results of samples from crime scene, 24 February 2005), p. 3. See also exhibit P200 (Dr Ayoub’s
forensic report on human parts of unidentified male), p. 10; exhibit P244 (Report of forensic investigations, Ministry
of Justice, Netherlands Forensic Institute), pp 48, 87. Dr Ayoub repeatedly stated that he visited the crime scene on
18 February 2005. However, he also stated that it was ‘some five days after the explosion’ and the expert report on
the forensic investigation of the explosion prepared by the Dutch forensic team (exhibit P244) states that Dr Ayoub
and his team were at the crime scene on 19 February 2005. Based on the evidence before it, in particular the multiple
written witness statements signed by Dr Ayoub, the Trial Chamber is satisfied that Dr Ayoub went to the crime scene
on 18 February 2005, not 19 February 2005.
2849
Fouad Ayoub, T. 1 July 2014, pp 19, 36-37, T. 2 July 2014, pp 33-35, 48.
2850
Fouad Ayoub, T. 2 July 2014, p. 35.
2851
Fouad Ayoub, T. 1 July 2014, pp 19, 36-37.
2846
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Ayoub was confident that it was filled with water when the explosion happened, and he did not
think there were any human remains in the crater. 2852
1384. The judicial authorities restricted Dr Ayoub’s search to open spaces visible by the naked
eye; he was not allowed to search the crater itself, in or around burned vehicles or any rubble
because he was told that the Swiss experts were expected to arrive. 2853 He marked a large perimeter
around the crime scene and moved toward the centre of it to collect all of the remains inside.2854
He collected remains in the Byblos building, up to the second floor, and up to the first floor of the
St Georges Hotel, but was unable to go any higher due to debris obstructing the stairways. 2855 On
18 February, Dr Ayoub recovered seven samples of human remains. 2856
1385. Mr Michel Jbeily and Mr Bashir Al-Hamsi, warrant officers at the ISF Central Accidents
Bureau, which took fingerprints, DNA and photographs and issued crime investigation reports, 2857
collected human remains from the crime scene after the explosion on Monday 14 February 2005
and on the following day.2858
1386. Mr Jbeily found remains at the ground floor entrance to and on the first floor of the Byblos
building; he photographed the remains as he found them and gave them reference numbers. 2859 On
15 February 2005, he and a colleague also found the body of Mr Zahi Bou Rjeily under rubble on
the first floor of an unoccupied building across from the St Georges Hotel. 2860 Mr Al-Hamsi found
the remains of a human finger.2861 They took samples of the human remains and photographs.2862
The same evening, Civil Defence personnel also found a foot and they took a sample. 2863

2852

Fouad Ayoub, T. 2 July 2014, pp 108-109.
Fouad Ayoub, T. 1 July 2014, pp 21, 38-39; exhibit P194 (Statement of Fouad Ayoub), p. 3.
2854
Exhibit P194 (Statement of Fouad Ayoub), p. 3.
2855
Exhibit P194 (Statement of Fouad Ayoub), pp 3, 6.
2856
Exhibit P194 (Statement of Fouad Ayoub), p. 6.
2857
Exhibit P259 (Statement of Michel Jbeily), paras 7-8; exhibit P258 (Statement of Bashir Al-Hamsi), paras 1, 7.
2858
Exhibit P259 (Statement of Michel Jbeily), para. 9; exhibit P259.1 (ISF Central Accidents Bureau report on
collection of samples at explosion site on 14 February 2005), p. 2; exhibit P259.2 (ISF Central Accidents Bureau
report, 15 February 2005).
2859
Exhibit P259 (Statement of Michel Jbeily), paras 11, 14-16; exhibit P259.1, pp 2, 6; exhibit P259.2, pp 1, 4-13.
2860
Exhibit P260 (ISF Central Accidents Bureau report, 16 February 2005), pp 2, 11.
2861
Exhibit P258.1 (ISF Central Accidents Bureau report, 16 February 2005). See also exhibit P258 (Statement of
Bashir Al-Hamsi), paras 9-10.
2862
Exhibit P260, pp 2-12. See also exhibit P259 (Statement of Michel Jbeily), paras 20, 25-26; exhibit P259.2, pp 23.
2863
Exhibit P259 (Statement of Michel Jbeily), paras 19, 22; exhibit P259.2, p. 3.
2853
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1387. The remains collected on 14 February were put into envelopes and taken to the laboratories
at the American University for Science and Technology and St Joseph University in Beirut. 2864
1388. On Monday 21 February 2005, Witness PRH450, a judicial investigator working with the
military police, discovered the burned body of a man under a vehicle about four metres from the
crater.2865 On Saturday 26 February 2005, Dr Ayoub performed DNA analysis on a body recovered
from the crime scene about a week after the explosion and it revealed that it was the body of
Mr Mahmoud Saleh Al-Hamad Al-Mohammed.2866
1389. On 25 and 26 February 2005, Judge Abou-Arraj instructed Mr Al-Hamsi and Mr Gemayel,
who were working in the ISF Central Accidents Bureau, to inspect human remains at the explosion
site, lift samples and take photographs.2867 On 25 February, Mr Al-Hamsi collected human remains
on the ground floor of the Byblos building.2868 On 26 February, Mr Gemayel carried out a technical
inspection of part of a foot that was found at the crime scene by the Borj squad, a police squad in
charge of the area in Beirut covering the crime scene—specifically the area between Manara and
St Georges and downtown Beirut.2869
1390. On 1 March 2005, Mr Kheireddine returned to the crime scene to photograph human
remains and to collect a sample from a hand found at the scene that day.2870 Mr Saadeddine
informed him that he had moved the hand from under the rubble and showed Mr Kheireddine
where it was.2871 Mr Kheireddine took the sample to Dr Ayoub at the American University of
Science and Technology.2872

2864

Exhibit P259 (Statement of Michel Jbeily), paras 12, 16; exhibit P259.1, pp 2-4.
Witness PRH450, 24 June 2014, pp 7, 26-27, 29; exhibit P185 (Statement of Witness PRH450), p. 8.
2866
Exhibit P194 (Statement of Fouad Ayoub), p. 5.
2867
Tanios Gemayel, T. 10 February 2014, pp 36-39, 41; exhibit P258.2 (ISF Central Accidents Bureau report,
28 February 2005).
2868
Exhibit P258.2, pp 3, 5, 8-9. See also exhibit P258 (Statement of Bashir Al-Hamsi), para. 11.
2869
Tanios Gemayel, T. 10 February 2014, pp 36-37; exhibit P175 (Body samples seized from crime scene); exhibit
P177 (Statement of Tanios Gemayel dated 24 January 2013), pp 2-3.
2870
Exhibit P236 (Statement of Mohammed Kheireddine), pp 9, 15-16, 64-68; Tanios Gemayel, T. 10 February 2014,
pp 48-49.
2871
Exhibit P236 (Statement of Mohammed Kheireddine), p. 16
2872
Exhibit P236 (Statement of Mohammed Kheireddine), p. 9.
2865
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Exhibit 2D26 (Diagram showing the St Georges Beach Club area investigated by
Mr Kheireddine and a team ofexplosive technicians)
1391. On 2 March 2005, Mr Jbeily and his colleague from the ISF Central Accidents Bureau,
with the assistance of the Civil Defence and family members, 2873 found the body of Mr Ghalayini
under rubble in front of the Byblos Hotel building.2874 Mr Jbeily and his colleagues also found a
foot not belonging to the body under the rubble.2875
1392. On 6 March 2005, Mr Elie Hawa, a First Sergeant and Crime Scene Officer with the ISF
Central Accidents Bureau,2876 was informed about a human tooth found at the explosion site.2877
Mr Hawa and his colleague went to the crime scene to inspect the tooth and where it was found—
on the northern sidewalk to the east of the explosion, about nine metres away from the first
See para. 1027 for relevant evidence from Ms Lama Ghalayini.
Exhibit P259.3 (ISF Central Accidents Bureau report, 3 March 2005), pp 1-10. See also Lama Ghalayini, T.
28 August 2017, p. 86; exhibit P265 (Witness statement of Abdel-Hakim Ghalayini), ERNs 60291710, 60291712.
2875
Exhibit P259.3, pp 2, 8-9.
2876
Exhibit P256 (Statement of Elie Hawa), para. 1.
2877
Exhibit P256 (ISF police Al Burj squad reports, 6 March 2005), ERNs 60286286-6028297. See also exhibit P256
(Statement of Elie Hawa), para. 9.
2873

2874
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St Georges Hotel entrance and 35 metres from the crater caused by the explosion.2878 The tooth
was 2.5 centimetres long with a broken part and the remainder was black, burned by the fire.2879
Mr Hawa inspected it, took photographs and delivered it to the laboratory for testing. 2880
1393. On 10 March 2005, investigating Judge Abu-Arraj instructed the Borj squad to appoint a
patrol to go to the explosion site and take further samples and photographs of human remains and
other items.2881 Following this instruction, Mr Gemayel and Mr Al-Hamsi, of the Central Accident
Bureau, were appointed to the patrol.2882 When they arrived, they joined members of the Civil
Defence in removing rubble from an area south of the crater, by the Byblos building. They removed
light rubble by hand and used a small Bobcat bulldozer to remove heavy rubble to extract human
remains and other items.2883 The items found and photographed included a handgun and holster, a
car number plate and a purse with car papers.2884 They took several samples of the human remains
to identify victims.2885
1394. The Dutch forensic team discovered more human remains at the crime scene. On 19 August
2005, they found bone fragments of a hip and a femur. On 30 August, they recovered the remains
of a hand.2886 They found these in front of the Byblos Hotel.2887
1395. The Spanish forensic team investigated the crime scene between May and June 2006 and
collected further biological remains.2888 Witness 155, a member of the Spanish team of experts,
found fragments from human bodies at the crime scene, specifically on the base of a crane attached

Exhibit P256 (ISF police Al Burj squad reports, 6 March 2005), ERNs 60286287, 60286292, 60286294.
Exhibit P256 (ISF police Al Burj squad reports, 6 March 2005), ERNs 60286287, 60286292-60286293.
2880
Exhibit P256 (ISF police Al Burj squad reports, 6 March 2005), ERNs 60286287, 60286292, 60286295. See also
exhibit P256 (Statement of Elie Hawa), para. 10.
2881
Tanios Gemayel, T. 10 February 2014, p. 44; exhibit P176 (ISF Central Accidents Bureau forensic report on
human remains), p. 3.
2882
Tanios Gemayel, T. 10 February 2014, pp 44-46; exhibit P176, p. 3.
2883
Tanios Gemayel, T. 10 February 2014, pp 45-46.
2884
Tanios Gemayel, T. 10 February 2014, pp 45-46; exhibit P176, pp 3-5, 9-12.
2885
Tanios Gemayel, T. 10 February 2014, p. 47; exhibit P176, pp 5-10, 12-15. See also P258 (Statement of Bashir
Al-Hamsi), paras 12-15.
2886
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 48-49, 8788, 115, 130 (the human remains are listed in appendix A: Register of exhibits, BP-00241, BP-00242, BP-00409).
2887
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 87.
2888
Witness PRH155, T. 24 September 2014, p. 17; exhibit P266 (Spanish forensic team expert report), pp 4-5, 13,
22-24, 36-42, 57, 83, 89-90, 98, 125, 129, 142, 295, 297, 302, 304, 306-308, 310-311, 315-326, 328, 331, 334, 336,
339-340, 344-345, 347-350.
2878
2879
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to the Byblos Hotel and in the crater.2889 The Spanish team found 207 presumed biological
exhibits.2890 On 30 May 2006, they found a second tooth.2891
1396. Although the Spanish forensic team observed the standard forensic protocols, they could
not guarantee that samples had not decomposed, or been contaminated by previous forensic
searches, interference by animals, the lapse of time or weather conditions. 2892 Also, some evidence
may have been missed.2893 Dr Ayoub assisted the Spanish experts and was involved in the same
capacity as in 2005 in retrieving remains, analysing the DNA and preparing the relevant reports.2894
(b)

Forensic analysis of victims’ remains

1397. Human remains from three members of Mr Hariri’s convoy were recovered from the crime
scene: Mr Darwiche’s mutilated body and smaller body parts from Mr Nasser and Mr Al-Arab.2895
Two bags of unknown human remains were given to Mr Al-Arab’s family for burial before any
DNA analysis was done on them.2896 The bone fragments recovered at the crime scene on
19 August 2005 were identified as Mr Nasser’s, and a part of the hand found on 30 August was
identified as Mr Darwiche’s.2897 Notably, human remains of these three members of the convoy,
who had been seated in the fourth convoy vehicle, were found in the same area in front of the
Byblos Hotel.2898
1398. Smaller pieces of tissue and bones belonging to a third unidentified person, the
‘unidentified man’, were also recovered. 2899
1399. Human remains collected at the crime scene which were too small or damaged to be
identified visually were sent for analysis at laboratories at St Joseph University in Beirut, the

2889

Witness PRH155, T. 24 September 2014, pp 39-41, T. 25 September 2014, p. 8; exhibit P266 (Spanish forensic
team expert report), pp 67-69.
2890
Exhibit P266 (Spanish forensic team expert report), appendix, p. 1; Witness PRH155, T. 25 September 2014, pp
3, 5. See also exhibits 2D46-2D58 (Photographs of human remains).
2891
Fouad Ayoub, T. 2 July 2014, pp 86-88; exhibit 2D22 (Extract of Dr Ayoub’s report from 25 April 2008).
2892
Exhibit P266 (Spanish forensic team expert report), p. 7; Witness PRH155, T. 25 September 2014, pp 14-15.
2893
Witness PRH155, T. 25 September 2014, p. 42.
2894
Fouad Ayoub, T. 2 July 2014, p. 11; exhibit P200 (Dr Ayoub’s forensic report on human parts of unidentified
male). See also exhibit P266 (Spanish forensic team expert report), p. 8.
2895
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60, 87.
2896
Exhibit P194 (Statement of Fouad Ayoub), pp 3-4.
2897
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 87.
2898
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 60, 87-88.
2899
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 87.
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American University of Science and Technology and later to the Netherlands Forensics Institute
to establish DNA profiles to potentially match to victims.2900 Analysts established DNA profiles
from the remains and by comparison created groups of matching DNA. 2901
1400. Dr Ayoub documented the remains he collected on a map of the crime scene2902 to link to
the DNA the results of the DNA analysis.2903 The remains were separated and numbered,
‘preserved in a scientific manner’ and transported in a vehicle to the two laboratories for DNA
testing.2904
1401. Mr Asaad Nohra, the Head of the ISF Forensic Laboratories Bureau from 1991 to 2010,
testified that after the explosion, the Bureau received samples from ISF investigators and
forwarded them to one or both of the laboratories at St Joseph University and the American
University of Science and Technology for DNA or chemical analysis.2905 Records were kept of
incoming and outgoing samples and samples were also sent directly by investigators to private
laboratories without first being submitted to the Bureau. 2906 It did not conduct its own analysis on
these samples.2907 The Bureau’s staff generally did not attend crime scenes, but received evidence
provided by investigators; an exception was when a judicial or rogatory writ2908 was issued
ordering them to go to the crime scene.2909 This occurred during the investigation and Mr Nohra

See for example, exhibit P196 (Dr Ayoub’s report on DNA results of samples from crime scene, 24 February
2005), pp 1, 7-8; exhibit P197 (Report by Dr Fouad Ayoub on recovered tooth, 11 March 2005), p. 1; exhibit P199
(Dr Mansour’s DNA profile analysis report); exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005); exhibit P207 (Report on DNA profile analysis for human identity testing, 15 March 2005); exhibit
P208 (ISF DNA profile analysis); exhibit P278 (Netherlands Forensic Institute report on forensic anthropological and
DNA related investigation, 31 October 2012).
2901
Fouad Ayoub, T. 1 July 2014, pp 52-55. See for example, exhibit P197 (Report by Dr Fouad Ayoub on recovered
tooth, 11 March 2005), p. 1; exhibit P199 (Dr Mansour’s DNA profile analysis report); exhibit P206 (Report on DNA
profile analysis for human identity testing, 8 March 2005); exhibit P207 (Report on DNA profile analysis for human
identity testing, 15 March 2005); exhibit P208; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012).
2902
Exhibit P194 (Statement of Fouad Ayoub), pp 9, 66; exhibit P195 (Marked image); Fouad Ayoub, T. 1 July 2014,
pp 26-27.
2903
Fouad Ayoub, T. 1 July 2014, pp 21, 32-35, 40-44.
2904
Fouad Ayoub, T. 1 July 2014, pp 39, 45-47; Asaad Nohra, T. 4 February 2014, pp 9, 13.
2905
Asaad Nohra, T. 4 February 2014, pp 9, 11-13, 15.
2906
Asaad Nohra, T. 4 February 2014, pp 15-17.
2907
Asaad Nohra, T. 4 February 2014, pp 13-14, 17.
2908
A rogatory writ, or a letter rogatory, is a formal request from a court for some type of judicial assistance, including
for the collection of evidence.
2909
Asaad Nohra, T. 4 February 2014, pp 13-14, 17-18.
2900
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was required to accompany an expert from the American University of Science and Technology
to the crime scene to collect swabs and soil samples.2910
i.

DNA analysis of human remains: timeline

1402. Dr Issam Mansour, whom the Trial Chamber declared an expert in forensic science,2911
headed the forensic DNA laboratory at the American University of Science and Technology.2912
In February and March 2005, his laboratory received samples, some from ISF officials and others
from Dr Ayoub, taken from the unidentified bodies of victims at hospitals in Beirut or from the
crime scene.2913 To avoid contamination, Dr Ayoub and his colleagues delivered the material to
the laboratories in sealed plastic pillboxes. They placed larger pieces of human remains in
transparent, nylon bags.2914
1403. Dr Ayoub was not involved in the DNA analysis himself but interpreted the results of the
DNA analyses carried out at the laboratories.2915 It was not possible to extract a complete DNA
profile from some samples because they were mixed with soil or kept under heat for a long period.
Extreme temperature such as exposure to fire would not change the DNA profile but would make
it more difficult to extract.2916 He explained that DNA is often taken from the head of the femur or
the teeth during exhumation of human remains as teeth in particular do not degrade and are
resistant to different chemical changes.2917
1404. In 2012, Dr Reza Gerretsen, a forensic pathologist at the Netherlands Forensic Institute,
whom the Trial Chamber declared an expert in forensic anthropology,2918 further analysed the

2910

Asaad Nohra, T. 4 February 2014, pp 13-14, 18.
Dr Mansour was declared an expert in forensic science by the Trial Chamber under Rule 161, Decision on expertise
(Dr Mansour); Decision on expertise (Professor Ayoub and Dr Mansour), paras 36-37.
2912
Issam Mansour, T. 3 July 2014, pp 7-9, 62-64; exhibit 2D23 (American University of Sciences and Technology
website photograph).
2913
Issam Mansour, T. 3 July 2014, pp 31-32; exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005), pp 3-7.
2914
Fouad Ayoub, T. 1 July 2014, pp 48-52; exhibit P196 (Dr Ayoub’s report on DNA results of samples from crime
scene, 24 February 2005), pp 61-64.
2915
Fouad Ayoub, T. 1 July 2014, pp 48, 52-55; exhibit P196 (Dr Ayoub’s report on DNA results of samples from
crime scene, 24 February 2005), pp 67, 81.
2916
Fouad Ayoub, T. 1 July 2014, pp 56-59, T. 2 July 2014, pp 3-4.
2917
Fouad Ayoub, T. 2 July 2014, pp 3-4.
2918
Dr Gerretsen was declared by the Trial Chamber under Rule 161 as an expert in forensic anthropology, Decision
on twelve expert witnesses, paras 32-33; Reza Gerretsen, T. 30 September 2014, p. 42. Dr Gerretsen stated that he
was then the only forensic pathologist in the Netherlands. He was not a DNA expert and did not carry out DNA
analysis. According to him, pathologists work with soft tissue, while forensic pathologists work with hard tissue, such
2911
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human remains recovered from the explosion.2919 Specifically, he analysed the DNA of various
materials which had not rendered a clear DNA profile in the previous analyses. This material
included items recovered from the crime scene in May 2006 and, to a smaller extent, remains
which had been buried and exhumed from graves later. 2920
1405. The Netherlands Forensic Institute received the remains in large sealed bags and smaller
envelopes.2921 The large bags were photographed and x-rayed and then after opening them, their
contents were photographed and analysed.2922 Dr Gerretsen sorted the hard tissue and deteriorated
soft tissue and worked with a DNA specialist to determine the likely sources of the DNA
material.2923 Dr Gerretsen and the DNA specialist selected pieces of bone which had a larger outer
layer, rather than spongy pieces, and after cleaning, they were submitted for DNA testing. 2924 The
smaller envelopes contained dry pieces of evidence and it was easier to process them and recognise
the human remains.2925
ii.

Results of DNA analysis: identification of victims
a.

Remains of Mr Nasser and Mr Al-Arab

1406. To identify Mr Nasser’s remains, Dr Ayoub analysed remains he found at the crime scene
on 18 February 2005 together with a bag of remains received at the American University hospital
on 17 February. Based on these remains, he requested approval from investigating Judge AbouArraj to take DNA samples from victims’ families. After obtaining approval to take samples from

as bones and teeth and the areas surrounding those tissues. The basic work of a forensic pathologist is the forensic
identification of bone tissue and, in particular, whether that tissue is human. Reza Gerretsen, T. 30 September 2014,
pp 42-43, T. 1 October 2014, pp 35-37. Dr Gerretsen’s reports were admitted as exhibits P278 (Netherlands Forensic
Institute report on forensic anthropological and DNA related investigation, 31 October 2012) and P279 (Netherlands
Forensic Institute report on forensic anthropological investigation, 4 March 2013).
2919
Reza Gerretsen, T. 30 September 2014, pp 46-47.
2920
Reza Gerretsen, T. 30 September 2014, pp 39, 44-45; exhibit P278 (Netherlands Forensic Institute report on
forensic anthropological and DNA related investigation, 31 October 2012), pp 14-20.
2921
Reza Gerretsen, T. 30 September 2014, pp 46, 49; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012), p. 21.
2922
Reza Gerretsen, T. 30 September 2014, pp 49-50; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012), p. 21.
2923
Reza Gerretsen, T. 30 September 2014, pp 49-51, 53-54; exhibit P278 (Netherlands Forensic Institute report on
forensic anthropological and DNA related investigation, 31 October 2012), p. 21.
2924
Reza Gerretsen, T. 30 September 2014, pp 54-55; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012), p. 21.
2925
Reza Gerretsen, T. 30 September 2014, pp 56-57.
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the families, on 9 April 2005, Dr Ayoub determined that these remains belonged to Mr Nasser by
comparing them with a DNA analysis of a sample taken from his mother. 2926
1407. Regarding the identification of Mr Al-Arab, similarly on 9 April 2005, Dr Ayoub identified
human remains recovered on 18 February 2005, plus an additional three human remains discovered
by the ISF, to belong to Mr Al-Arab. Immediately following the explosion, Mr Al-Arab’s family
took human remains from the American University Hospital, yet to be analysed by Dr Ayoub, and
buried them and had a funeral.2927 Mr Nasser’s family also had a funeral and buried a body but
according to Dr Ayoub, there was no body identified as Mr Nasser at the time of the funeral on
Wednesday 16 February 2005.2928
1408. On 30 January 2006, Dr Ayoub exhumed bags of human remains from Mr Al-Arab’s grave
to determine if they contained any of Mr Ahmad Abu Adass’s remains, but the DNA analysis of
the remains was inconclusive.2929 The same night, Dr Ayoub opened Mr Nasser’s grave and
identified the body with dental records.2930
1409. Later DNA analysis and cross-comparison by Professor Christophe Champod, whom the
Trial Chamber declared an expert in the forensic analysis of human remains, 2931 and the Dutch and
Spanish forensic experts, identified Mr Al-Arab2932 and Mr Nasser2933 by small human remains
recovered at the crime scene.

2926

Exhibit P194 (Statement of Fouad Ayoub), p. 6.
Exhibit P194 (Statement of Fouad Ayoub), p. 7.
2928
Exhibit P194 (Statement of Fouad Ayoub), pp 6, 8.
2929
Exhibit P205 (Statement of Fouad Ayoub dated 26 January 2013), paras 24, 26-36.
2930
Exhibit P205 (Statement of Fouad Ayoub dated 26 January 2013), para. 25.
2931
The Trial Chamber declared him an expert under Rule 161 in forensic DNA analysis of human remains, Decision
on twelve expert witnesses, paras 48, 51. Professor Champod was not required to testify in court.
2932
Exhibit P318.1 (Appendix to report by Christophe Champod and others on DNA profile comparisons, 31 January
2013), p. 1 (group 7); exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 87; exhibit P267 (Aide-mémoire: summary of biological items identified by Spanish forensic team);
exhibit P278 (Netherlands Forensic Institute report on forensic anthropological and DNA related investigation, 31
October 2012), pp 28, 32-40; Reza Gerretsen, T. 30 September 2014, pp 57-62.
2933
Exhibit P318.1, p. 3 (group 18); exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands
Forensic Institute), p. 87; exhibit P267, pp 1, 3; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012), pp 24, 32-40; Reza Gerretsen, T. 30 September
2014, pp 57-62.
2927
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b.

Analysis of other human remains

1410. DNA analysis of the small human remains collected at the crime scene connected the
remains to other known deceased victims.2934
1411. Dr Mansour performed DNA analyses on 46 samples he received between 14 February and
10 March 2005.2935 He also received eight samples which were oral swabs and toothbrushes to be
used as reference samples for the DNA forensic profiling comparisons. 2936 One of the toothbrushes
was said to belong to Mr Ahmad Abu Adass.2937 Dr Mansour successfully extracted DNA profiles
and analysed 45 total samples.2938 He concluded that the samples belonged to seven humans—six
males and one female.2939
1412. Samples of one of the six males were consistent with the DNA profile from the remains
identified as Mr Ghalayini, the last body discovered at the crime scene. 2940 Dr Mansour analysed
two oral swabs from Mr Ghalayini’s daughters as reference samples and concluded that the
samples from Mr Ghalayini’s remains belonged to their biological father. 2941
1413. In 2012, Dr Gerretsen conducted further DNA analyses on the human remains.2942
Dr Gerretsen identified four people in addition to Mr Nasser and Mr Al-Arab—one female and

2934
Exhibit P318.1, groups 2-19; Issam Mansour, T. 3 July 2014, pp 30-41, 43-51; exhibit P206 (Report on DNA
profile analysis for human identity testing, 8 March 2005); exhibit P267, pp 1, 3; Reza Gerretsen, T. 30 September
2014, pp 57-62; exhibit P278 (Netherlands Forensic Institute report on forensic anthropological and DNA related
investigation, 31 October 2012), pp 23-29, 32-40. But see exhibit P268 (List of biological and possible biological
remains found at the crime scene between February 2005 and June 2006).
2935
Issam Mansour, T. 3 July 2014, pp 31-35; exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005), pp 3-7; exhibit P207 (Report on DNA profile analysis for human identity testing, 15 March 2005), pp
3-4.
2936
Issam Mansour, T. 3 July 2014, pp 32-35; exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005), p. 5.
2937
Issam Mansour, T. 3 July 2014, p. 33; exhibit P206 (Report on DNA profile analysis for human identity testing, 8
March 2005), p. 5. See para. 1430, below.
2938
Exhibit P206 (Report on DNA profile analysis for human identity testing, 8 March 2005), pp 17-18; exhibit P207
(Report on DNA profile analysis for human identity testing, 15 March 2005), pp 9-10.
2939
Exhibit P206 (Report on DNA profile analysis for human identity testing, 8 March 2005), pp 13-17; exhibit P207
(Report on DNA profile analysis for human identity testing, 15 March 2005), pp 9-10.
2940
Issam Mansour, T. 3 July 2014, pp 49-50; exhibit P207 (Report on DNA profile analysis for human identity testing,
15 March 2005), pp 9-10.
2941
Issam Mansour, T. 3 July 2014, pp 50-51; exhibit P207 (Report on DNA profile analysis for human identity testing,
15 March 2005), pp 6-10.
2942
Reza Gerretsen, T. 30 September 2014, pp 46-47.
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three males: Ms Aalaa Osfour, Mr Mohammed Darwiche, an unidentified male and another male
who was determined to be alive.2943
iii.

Submissions

1414. The Merhi Defence submits that the crime scene was severely contaminated casting doubt
on the reliability of the evidence collected there and on the results from its analysis. 2944 The human
remains were not collected before rain fell the day after the explosion and such rainfall or water
flooding the crater further damaged the evidence and could eliminate DNA traces. 2945 Furthermore,
no one collected samples from the crater for the purposes of DNA analysis. 2946
1415. The Prosecution responded to the Merhi Defence submission that DNA may not have been
found, was washed into the sea or was displaced by water from firefighters or rain, arguing that it
is speculative, not substantiated by the evidence and did not affect the collection of the DNA at
the crime scene.2947
iv.

Findings

1416. The Trial Chamber received agreed facts which establish that Mr Hariri and 21 others died
and 226 persons were injured as a result of the explosion on 14 February 2005. The Trial Chamber
considered the death certificates in evidence for 20 of the deceased victims, including Mr Hariri,
as follows:
1. Mr Yahya Al-Arab;
2. Mr Omar Al-Masri;
3. Mr Mazen Al-Zahabi;

2943

Reza Gerretsen, T. 30 September 2014, pp 57-62; exhibit P278 (Netherlands Forensic Institute report on forensic
anthropological and DNA related investigation, 31 October 2012), pp 23-40. See also exhibit P283 (Aide-mémoire for
Dr Gerretsen on identified human remains). Dr Gerretsen identified a single sample, a piece of human tibia bone, as
being ‘slightly more probable’ that it belonged to the alive injured male, DNA profile F, than to anyone else; however,
the Netherlands Forensic Institute did not have a DNA profile from the injured male for comparison, exhibit P279
(Netherlands Forensic Institute report on forensic anthropological investigation, 4 March 2013), pp 3-5; exhibit P279.1
P279.1 (Photograph of tibia); exhibit P279.2 (Photograph of tibia); Reza Gerretsen, T. 30 September 2014, pp 68-74.
2944
Merhi Defence final trial brief, para. 459.
2945
Merhi Defence final trial brief, paras 460, 463-464.
2946
Merhi Defence final trial brief, paras 464, 473.
2947
Prosecution closing submissions, T. 13 September 2018, pp 53-54.
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4. Mr Mohammed Darwiche;2948
5. Mr Bassel Farid Fuleihan;
6. Mr Mohammed Riad Ghalayini;
7. Mr Rafik Hariri;
8. Mr Talal Nasser;
9. Mr Ziad Tarraf;
10. Mr Joseph Aoun;
11. Mr Zahi Bou Rjeily;
12. Mr Mahmoud Al-Hamad Al-Mohammed;
13. Mr Mahmoud Al-Khalaf;
14. Ms Rima Bazzi;
15. Mr Abdo Bou Farah;
16. Ms Yamama Damen;
17. Mr Abdul Hamid Ghalayini;
18. Mr Rawad Suleiman Haidar;
19. Ms Alaa Osfour; and
20. Mr Haitham Osman.
1417. Although death certificates were not issued for Mr Sobhi Mohammed Al-Khodr or
Mr Farhan Ahmad Issa, the Trial Chamber is satisfied that their bodies were identified and that
they died as a result of the attack.
1418. The Trial Chamber also considered specific DNA evidence of human remains recovered
for at least seven people—one female and six males, including Ms Aalaa Osfour, Mr Nasser,

2948

Transliteration of names from Arabic to English has resulted in some variation in spelling across different
documents, for example between Darwish and Darwiche, Othman and Osman, Ghalayeeni and Ghalayini, Riyadh and
Riad.
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Mr Al-Arab, Mr Mohammed Darwiche, Mr Ghalayini, a male victim who was determined to be
alive and an unidentified male.
1419. The Trial Chamber already found above that evidence at the crime scene was mishandled
and that the investigation following the explosion was flawed.2949 The Trial Chamber considers
that it is probable that rainfall and other sources of water damaged the evidence, and in particular
the DNA evidence, found at the crime scene. It is also very likely that the mismanagement of the
crime scene affected the quality and quantity of the evidence recovered there. However, based on
the agreed facts and the totality of the supporting forensic evidence discussed above, the Trial
Chamber finds that Mr Hariri and 21 others died and 226 people, as pleaded, were injured as a
result of the explosion on 14 February 2005.2950
(c)

Forensic examination of the DNA of the unidentified male and of Mr Abu
Adass

1420. The Prosecution submits that the evidence proves the unidentified man was closest to the
blast when the explosive device detonated based on the overall distribution of human remains
found at the crime scene. However, the unidentified man’s DNA did not match that of Mr Abu
Adass nor was Mr Abu Adass’s DNA found at the crime scene.2951 The Trial Chamber received
evidence from various experts on the forensic analysis of human remains and forensic odontology.
i.

DNA analysis of the unidentified male

1421. The Spanish forensic team, Dr Ayoub and Lebanese authorities, including Mr Jbeily and
colleagues with the ISF Central Accidents Bureau, recovered remains from the unidentified man
at the crime scene.2952 In total, the experts and investigators recovered and identified 92 human

2949

See sub-section (F) (1) (vi) ‘Findings on the management of the crime scene and investigation’, and generally,
sub-section (F) (1) ‘Crime scene investigation and recovery of evidence’.
2950
The Trial Chamber, in considering the Legal Representatives of Victims’ submissions, has found, in sub-section
(G) (2) (b) (x) ‘Victim 73’, that a participating victim, Victim 73, whose name was not included among the 226 injured
people listed in schedule B to the amended consolidated indictment, was also injured as a result of the explosion. This
is only relevant to identifying, in the judgment, the victims who have suffered harm due to the attack.
2951
Prosecution final trial brief, paras 1088-1089, 1096-1099; Prosecution closing submissions, T. 13 September 2018,
pp 53-55.
2952
Exhibit P319 (Aide-mémoire for Christophe Champod’s evidence on DNA profiles of the unknown man); exhibit
P319.1 (Map of location of 92 biological exhibits recovered at crime scene).
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parts belonging to the unidentified man.2953 The total quantity of remains was small, with a
combined weight of less than one kilogram.2954
1422. Dr Ayoub was involved in analysing the DNA related to the remains of the unidentified
individual recovered from the crime scene.2955 In other suicide bombing cases in which he was
involved—numbering more than 25—Dr Ayoub had always had human remains to analyse even
if the suicide bomber’s body had been destroyed given its close proximity to the bomb. 2956 In this
case, the remains of the individual closest to the bomb could not be identified.2957
1423. Dr Ayoub compared the size of Mr Nasser’s and Mr Al-Arab’s remains and their
positioning in relation to the blast with those of the unidentified man as a factor determining that
the remains of the unidentified man were the closest to the explosion.2958 According to Dr Ayoub,
there was no evidence to suggest that there may have been a second unknown man between the
unidentified male and the bomb or otherwise present at the crime scene. 2959
1424. In 2006, the Spanish forensic team recovered 33 parts of the unidentified man.2960 It
reported that remains of the unidentified man were found in two specific areas of the crime scene,
as allocated by the experts,—areas 6 and 1I.2961 Area 6 was the exit way from the crime scene,
west of the general forensic examination area.2962 Area 1I—the lower flat roof surface of the
St Georges Hotel—was in the same direction as area 6.2963 This is shown in the diagram from
exhibit P266 below.

2953

Exhibit P319; exhibit P319.1. See also exhibit P318.1, group 1; exhibit P278 (Netherlands Forensic Institute report
on forensic anthropological and DNA related investigation, 31 October 2012), pp 3, 25-27, 32-40; exhibit P283.
2954
Fouad Ayoub, T. 2 July 2014, p. 9.
2955
Fouad Ayoub, T. 2 July 2014, pp 11-15; exhibit P200 (Dr Ayoub’s forensic report on human parts of unidentified
male).
2956
Fouad Ayoub, T. 1 July 2014, pp 60-61.
2957
Fouad Ayoub, T. 1 July 2014, pp 62, 65-66.
2958
Fouad Ayoub, T. 2 July 2014, pp 9-10, 106, 113.
2959
Fouad Ayoub, T. 2 July 2014, p. 113.
2960
Fouad Ayoub, T. 2 July 2014, pp 14-15; exhibit P200 (Dr Ayoub’s forensic report on human parts of unidentified
male), pp 71-74. See also exhibit P267.
2961
Exhibit P266 (Spanish forensic team expert report), ERNs 60037058, 60037095, 60037097, 60037100; exhibit
P319, pp 1-3.
2962
Exhibit P266 (Spanish forensic team expert report), ERN 60036849.
2963
Exhibit P266 (Spanish forensic team expert report), ERNs 60036770, 60036772-60036773.
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Exhibit P266 (Spanish forensic team expert report), ERN 60036762
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1425. Dr van de Craats and the Dutch forensic team reached the same conclusion as Dr Ayoub
regarding the position of the unidentified man in the explosion. The Dutch team relied on
Dr Ayoub’s analysis of the human remains he collected—small pieces of tissue, a tooth, a piece of
his thumb, a piece of his cheekbone, a piece of an ear and a hair—with the DNA profile of an
unidentified man, which were found to the west of the explosion centre, at the intersection of Rue
Minet el Hosn and the Marina road.2964 According to the Dutch forensic team, this demonstrates
that the unidentified man must have been very close to—one or two metres—the explosive device
on the west side.2965 The recovered human remains are marked on the diagram below, prepared by
the Dutch forensic team.

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic
Institute), p. 88 (figure 13)

2964
2965

Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), pp 87-88.
Exhibit P244 (Report of forensic investigations, Ministry of Justice, Netherlands Forensic Institute), p. 87.

Case No. STL-11-01/T/TC

467 of 2642

18 August 2020

R332453

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

1426. Dr Ayoub, who also specialised in forensic odontology, 2966 was informed on 6 March 2005
of the burned tooth recovered at the crime scene. 2967 Forensic odontology is a science dealing with
human identification based on dental records and x-rays. It is used in particular in circumstances
where the bodies of victims were subject to the forces of a blast, fire or water, for example, and
where the jaw, mouth and the unique shape of the teeth could help in identifying the victims. 2968
1427. He examined the tooth, analysed its DNA and determined that it belonged to a male, based
on the size of its root and neck.2969 The tooth’s colouring and lack of calcium deposits suggested
that it belonged to a young person, in his early 20s, not older than 25 years.2970 Finally, he found
that there was a distinguishing feature on the tooth—its surface shape was in the form of a spade,
which is a feature rarely seen among the Lebanese.2971 Dr Ayoub concluded that the tooth thus
belonged to a 20-25-year-old man who was not Lebanese, or who had not lived in Lebanon for a
long period before his death.2972 Based on the DNA analysis and shape, Dr Ayoub concluded that
the tooth belonged to the unidentified individual whose remains they had found earlier. 2973

2966

Fouad Ayoub, T. 1 July 2014, pp 14-16.
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005), p. 1; Fouad Ayoub, T.
1 July 2014, pp 62-63.
2968
Fouad Ayoub, T. 1 July 2014, pp 14-16.
2969
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005), p. 4. See also exhibit
P199 (Dr Mansour’s DNA profile analysis report).
2970
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005), pp 4-5.
2971
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005), p. 5.
2972
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005); Fouad Ayoub, T. 1 July
2014, pp 63-66.
2973
Exhibit P197 (Report by Dr Fouad Hussein Ayoub on recovered tooth, 11 March 2005); exhibit P198 (Photographs
of recovered tooth); Fouad Ayoub, T. 1 July 2014, pp 62-63.
2967
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Exhibit P198
1428. Dr Ayoub analysed the DNA of the second tooth found on 30 May 2006 but could not
obtain a DNA profile from it.2974 Dr Ayoub explained that this could be because it was retrieved
from the crime scene a year and a half after the incident and that it had been exposed to various
conditions, such as soil and sun.2975 Based on x-rays, it appeared to come from a young person.2976
ii.

DNA analysis related to Mr Ahmad Abu Adass

1429. On the evening of the explosion, following the release of the video recording showing
Mr Abu Adass, ISF officers took Mr Abu Adass’s parents’ fingerprints and DNA samples in saliva
form at the ISF headquarters.2977 Mr Gemayel collected the samples in the presence of the head of
the Information Branch and immediately delivered them to the forensic laboratories office of the

2974

Fouad Ayoub, T. 2 July 2014, pp 86-88; exhibit 2D22 (Extract of Dr Ayoub’s report from 25 April 2008).
Fouad Ayoub, T. 2 July 2014, pp 87-88; exhibit 2D22 (Extract of Dr Ayoub’s report from 25 April 2008).
2976
Fouad Ayoub, T. 2 July 2014, p. 87; exhibit 2D22 (Extract of Dr Ayoub’s report from 25 April 2008).
2977
Exhibit P257 (Statement of Youssef Khayreddine), p. 17; Tanios Gemayel, T. 10 February 2014, pp 24-26, 3031; exhibit P179 (Statement of Tanios Gemayel dated 10 August 2005), p. 3.
2975
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Scientific Division of the police.2978 Saliva samples were also obtained from Mr Abu Adass’s two
sisters and his mother on 18 March 2006—more than a year later.2979
1430. The ISF also retrieved Mr Abu Adass’s toothbrush from his family residence and provided
it to Dr Mansour on 16 February 2005 for analysis.2980 This toothbrush, and two other sample
toothbrushes, were delivered to Dr Mansour in an envelope or bag and labelled on the outside of
the packaging.2981 A nuclear DNA profile for Mr Abu Adass was created from samples taken from
the toothbrush, in addition to a nuclear DNA profile taken from his presumed mother and father.2982
The DNA profile from the toothbrush belonged to a male and matched at least one allele 2983 from
each of Mr Abu Adass’s parents, and both Dr Ayoub and Dr Mansour confirmed that it belonged
to a biological son of the Abu Adass family.2984 Dr Mansour did not conduct any further DNA
analysis on another male member of the Abu Adass family, such as Mr Abu Adass’s brother. 2985
1431. Professor Champod confirmed that the DNA evidence he analysed provided ‘very strong
support’ for the proposition that Mr Abu Adass is the biological son of his parents. 2986
1432. Dr Mansour identified four samples, including the partially burned tooth, as belonging to
the unidentified man.2987 However, none of the samples retrieved at the crime scene matched
Mr Abu Adass’s DNA profile.2988

2978
Tanios Gemayel, T. 10 February 2014, pp 24-26, 30-33; see also exhibit P179 (Statement of Tanios Gemayel
dated 10 August 2005), p. 3.
2979
Exhibit P201 (Buccal DNA swabbings report); exhibit P202 (Dr Ayoub’s report on obtaining a DNA profile);
Fouad Ayoub, T. 2 July 2014, pp 20-22, 109.
2980
Issam Mansour, T. 3 July 2014, pp 32-33, 69-70; exhibit P206 (Report on DNA profile analysis for human identity
testing, 8 March 2005), p. 5.
2981
Issam Mansour, T. 3 July 2014, pp 69-70.
2982
Fouad Ayoub, T. 2 July 2014, pp 16-17.
2983
Alleles are pairs or series of genes on a chromosome that determine hereditary characteristics.
2984
Fouad Ayoub, T. 2 July 2014, pp 17-18, 20-21, 109; Issam Mansour, T. 3 July 2014, pp 44, 46-47; exhibit P206
(Report on DNA profile analysis for human identity testing, 8 March 2005), pp 16, 18; see also Asaad Nohra, T.
4 February 2014, p. 23; exhibit P117 (ISF forensic report on genetic imprints), p. 5.
2985
Issam Mansour, T. 3 July 2014, p. 71.
2986
Exhibit P318 (Report by Christophe Champod and others on DNA profile comparisons, 31 January 2013), ERN
60278547.
2987
Issam Mansour, T. 3 July 2014, pp 38-41; exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005), pp 9-11, 14, 17.
2988
Issam Mansour, T. 3 July 2014, p. 44; exhibit P206 (Report on DNA profile analysis for human identity testing,
8 March 2005), pp 16, 18; Fouad Ayoub, T. 2 July 2014, pp 22, 28-29. See also exhibit P196 (Dr Ayoub’s report on
DNA results of samples from crime scene, 24 February 2005), p. 7; exhibit P204 (Report by Dr Ayoub on DNA data
of individuals recovered from crime scene).
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1433. On 21 June 2005, Dr Mansour received another evidentiary sample—a chewed piece of
chewing gum from Ms Ibtissam Taha, the mother of a person of interest in the attack, Mr Khaled
Taha.2989 The sample was collected by an official in the forensic laboratories office of the Scientific
Division of the police at the request of investigating Judge Elias Eid. The Judge instructed the
official to take samples from Mr Taha’s parents and proceed with a DNA profile analysis on
him.2990 Dr Mansour analysed the sample and found that it did not match any of the DNA profiles
of samples recovered from the crime scene.2991
1434. According to the ISF Forensic Laboratories Bureau, a DNA analysis of 17 biological
samples from the crime scene concluded that none of the genetic imprints matched the genetic
imprints of either of Mr Abu Adass’s parents.2992
1435. Professor Champod compared all the DNA profiles from the human remains collected at
the crime scene to Mr Abu Adass’s DNA profile and none of the comparisons ‘led to any match
or close correspondence’. Professor Champod also compared Mr Abu Adass’s mother’s DNA
profile with all of the DNA profiles of the human remains recovered after the explosion and found
that none of them were her ‘biological child or relative of maternal lineage’. 2993
iii.

Submissions

1436. According to the Prosecution, 92 biological parts of the ‘unknown man’ were recovered,
including a tooth demonstrating that he was no more than 25 years old. The distribution of the
remains of the unidentified man demonstrates that he was inside or immediately in front of the cab
of the vehicle and no more than one to two metres from the explosive device when it exploded.2994

2989

Issam Mansour, T. 3 July 2014, p. 53; exhibit P208 (ISF DNA profile analysis), pp 10, 12. See also exhibit P203
(Dr Ayoub’s report on Ms Taha’s DNA profile); Fouad Ayoub, T. 2 July 2014, pp 24-26. Regarding Mr Taha, see
chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (E) ‘Mr Abu Adass’s disappearance and
surrounding events’.
2990
Exhibit P208, pp 1-8.
2991
Issam Mansour, T. 3 July 2014, pp 53-55; exhibit P208, pp 9-11. See also exhibit P203; Fouad Ayoub, T. 2 July
2014, pp 24-26.
2992
Asaad Nohra, T. 4 February 2014, pp 19-22; exhibit P117, p. 5.
2993
Exhibit P318 (Report by Christophe Champod and others on DNA profile comparisons, 31 January 2013), ERNs
60278548, 60278550. See also exhibit P318 (Corrigendum to report by Christophe Champod and others on DNA
profile comparisons, 3 June 2013), ERN 60281214.
2994
Prosecution final trial brief, paras 1086-1088.
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However, his DNA did not match that of Mr Abu Adass, nor was Mr Abu Adass’s DNA found at
the crime scene. Therefore, he could not have been the suicide bomber. 2995
1437. According to the Merhi Defence, it was impossible to conclude that all individuals were
identified after the explosion and therefore, the Trial Chamber cannot find beyond reasonable
doubt that Mr Abu Adass’s remains were not at the crime scene.2996 Given the contamination of
the crime scene, it is a reasonable possibility that the biological evidence which could prove
Mr Abu Adass’s presence disappeared or was destroyed before it was analysed.2997 There were
eight samples of human fragments found at the crime scene without a DNA profile. 2998 While the
Prosecution alleges that the tooth found at the crime scene did not belong to Mr Abu Adass, there
was a second tooth found at the crime scene a year after the explosion and it was not possible to
extract any DNA from it, despite the fact that teeth are among the best DNA sources. 2999
1438. Further, Dr Ayoub conceded that there could have been smaller fragments of an individual
who had been even closer to the explosion which had not been found—they could have been
propelled into the sea or elsewhere during the blast as the remains of the unknown man were
propelled in the direction of the sea.3000 Finally, it is a reasonable possibility that although Mr Abu
Adass was not driving the van—because he could not drive—he could have been inside, or
immediately in front of, the van to ensure the manual detonation of the bomb at the right time.3001
1439. The Prosecution responded to the Merhi Defence argument about the eight bone fragment
samples with no DNA profile, submitting that one of the items had a DNA profile that matched
one of the identified victims, Mr Al-Arab. The remaining seven samples without a profile were
too deteriorated to find a match and in any case, it is ‘highly unlikely and speculative that the one

2995

Prosecution final trial brief, paras 1089, 1096-1099; Prosecution closing submissions, T. 13 September 2018, pp
53-55.
2996
Merhi Defence final trial brief, paras 470, 478; Merhi Defence closing submissions, T. 18 September 2018, pp 2324, 41.
2997
Merhi Defence final trial brief, paras 463, 470, 478; Merhi Defence closing submissions, T. 18 September 2018,
pp 44, 56-57.
2998
Merhi Defence final trial brief, para. 472, annex L; Merhi Defence closing submissions, T. 18 September 2018,
pp 41-43.
2999
Merhi Defence final trial brief, para. 474; Merhi Defence closing submissions, T. 18 September 2018, pp 42-43.
3000
Merhi Defence final trial brief, paras 471-473; Merhi Defence closing submissions, T. 18 September 2018, pp 4446, 49.
3001
Merhi Defence final trial brief, paras 475-476; Merhi Defence closing submissions, T. 18 September 2018, p. 52.
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man ostensibly to be found there just happened to be’ one of the seven that could not be
profiled.3002
iv.

Findings

1440. The Trial Chamber has considered that Dr Ayoub and the Dutch forensic team reached the
same conclusion based on the distribution of the remains at the crime scene—that the unidentified
man was very close, within one to two metres to the explosive device when it detonated. The
Spanish forensic team’s findings on where the remains were found are also consistent with this
conclusion. In light of this, the Trial Chamber is satisfied that based on the remains of the
unidentified male recovered at the crime scene, he was the closest in proximity—within one to two
metres—to the explosive device when it detonated. He was most likely the suicide bomber.
1441. The Trial Chamber has carefully considered the evidence on the teeth found at the crime
scene on 6 March 2005 and 30 May 2006, and in particular Dr Ayoub’s evidence that the first
tooth came from an unidentified male. Dr Ayoub concluded that it belonged to a 20-25-year-old
man who was not Lebanese, or had not lived in Lebanon for a long period. Dr Ayoub’s conclusion
on the identity of the unidentified male based on this tooth is unconvincing, in particular that it
belonged to a man ‘who had not lived in Lebanon for a long period before his death’. Dr Ayoub
refers to a distinguishing feature on the tooth that is rarely seen among the Lebanese to substantiate
this conclusion, but there is no scientific support for such a conclusion, which rather was based on
Dr Ayoub’s own personal observations. The Trial Chamber therefore will not base any findings
on this aspect of Dr Ayoub’s evidence.
1442. The Trial Chamber however is satisfied with Dr Ayoub’s evidence about the other
characteristics of the tooth found on 6 March 2005 and accepts that it belonged to a young male in
his early 20s.
1443. Beyond the evidence that the tooth belonged to a young male in his early 20s, there is no
further identifying evidence in the human remains analysed by the forensic experts on his identity.
The Trial Chamber therefore cannot make a finding on the identity of the ‘unidentified male’.

3002

Prosecution closing submissions, T. 13 September 2018, pp 55-58.
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1444. For the second tooth found in 2006, Dr Ayoub could not retrieve a DNA profile from it
and therefore there is insufficient evidence to make any finding on this tooth.
1445. The expert forensic evidence shows that none of the human remain samples found at the
crime scene matched Mr Abu Adass’s DNA profile. The Trial Chamber has considered the
contamination which occurred at the crime scene and how it may have affected the quality, and
quantity, of human remains recovered.3003 It has also considered that there were at least seven
samples of human remains with no DNA profile. However, there is no further evidence that these
samples belong to Mr Abu Adass. Therefore, the Trial Chamber cannot be satisfied, from the
totality of the evidence before it, that these samples belonged to Mr Abu Adass.
1446. However, based on the DNA evidence found at the scene and the analysis of DNA samples
from Mr Abu Adass’s family members, the Trial Chamber is satisfied beyond a reasonable doubt
that Mr Abu Adass was not the suicide bomber.

4.

Conclusion

1447. In summary, the Trial Chamber finds that the crime scene investigation was mismanaged
and chaotic, particularly in the initial period after the explosion. While the disorganised nature of
the initial investigation affected the reliability of some evidence recovered at the crime scene, the
subsequent investigations by the Lebanese authorities and various international teams resulted in
the reliable collection of the key evidence referred to above.
1448. The Trial Chamber further finds that the attack involved an explosion of high explosives
material, specifically RDX, in the quantity of 2,500 to 3,000 kilograms of TNT equivalent, laid
out in a rectangular shape, located 50 to 80 centimetres above the ground in the rear of a Mitsubishi
Canter truck, and triggered by a suicide bomber. Finally, the Trial Chamber finds that the attack
killed 22 people, including Mr Hariri, and injured 226 others, as pleaded, and that the unknown
suicide bomber died in the explosion.3004

3003
3004

See above, at para. 1419.
See paras 1416-1418.
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G.

Victim harm
1.

Introduction

1449. In this section, the Trial Chamber sets out the harm caused to the victims of the explosion
of 14 February 2005. The Trial Chamber will make findings of harm in relation to indirect and
direct victims.3005 Direct victims are those who were directly killed or injured by the explosion,3006
while indirect victims are those who are dependants or relatives of persons who died or were
injured in the explosion.3007 The Trial Chamber will satisfy itself to ‘beyond a reasonable doubt’
standard with respect to direct victims. Arguably, a ‘balance of probabilities’ standard suffices for
indirect victims,3008 the Trial Chamber is in any case satisfied beyond reasonable doubt that
indirect victims suffered harm.
1450. The Trial Chamber has also, where appropriate, made findings about harm caused to
Prosecution witnesses who are not participating victims.3009 Article 25 of the Statute allows the
Trial Chamber—for the purpose of facilitating any future claim for compensation before any
competent authority in Lebanon—to ‘identify victims who have suffered harm’ as a result of the
explosion of 14 February 2005. Nothing in this provision, or elsewhere in the Special Tribunal’s

3005

Rule 2 defines a victim as ‘a natural person who has suffered physical, material or mental harm as a direct result
of an attack within the Tribunal’s jurisdiction’. This definition of a victim encompasses both ‘direct’ victims and
‘indirect’ victims who personally suffered harm as a direct result of the attack. Professor Letschert, relying on the
definition provided by Alex Schmid, adopted the phrase ‘primary’ and ‘secondary’ victims. Exhibit 1V42 (Professor
Letschert’s report), pp 7-8.
3006
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 43, 45. See also exhibit 1V42
(Professor Letschert’s report), p. 8. Professor Letschert did not provide a definition of ‘primary’ victims, but referred
to a definition provided by Mr Schmid, which provides that this category of victims can include: a) Those who are
killed by terrorist kidnappers, hostage-takers, gunmen or bombers; b) Those who are injured, mutilated or mentally
tortured by terrorists but are ultimately released or liberated; c) Those who are wounded or die in a counter-terrorist
rescue operation at the hands of terrorists or armed first responders; and d) Those who become mentally or physically
handicapped or die (by suicide) in a causal sequence to one or several terrorist events in which they were involved or
of which they were direct witnesses.
3007
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 43, 45. See also exhibit 1V42
(Professor Letschert’s report), p. 8. Professor Letschert defined secondary victims as ‘dependants or relatives of the
deceased and first responders to acts of terrorism’. The Trial Chamber considers that this category could also include
dependents or relatives of those injured in the attack and in the present case, there is no evidence of actual first
responders to acts of terrorism. In the present case, the category of secondary victims was quite narrow and Professor
Letschert referred to this: there was ‘a limited range of familial relationship between the bereaved victims and the
deceased’. Rianne Letschert, T. 8 September 2017, pp 49, 54-56.
3008
See paras 895-896.
3009
See para. 894; see also sub-section (4) ‘Witnesses who are not participating victims’, below.
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legal framework, limits this identification to victims formally authorised to participate in the
proceedings.
1451. In her evidence, victimologist Professor Rianne Letschert, who provided evidence for the
Legal Representatives of Victims, also identified a category of ‘tertiary’ victims, ‘in other words
society at large’.3010 The impact on this category is, for Professor Letschert, what is distinctive
about the crime of terrorism. The Special Tribunal’s Statute and Rules restrict participation as
victims to natural persons who can show physical, material or mental harm consequential to the
attack. To avoid confusion, the Trial Chamber has therefore considered evidence on the question
of broader societal harm, without using the term ‘victim’.

2.

Direct victims
(a)

Deceased victims

1452. The Prosecution and counsel for each Accused agreed, under Rule 122, that the explosion
on 14 February 2005, in Beirut, killed the former Prime Minister of Lebanon, Mr Rafik Hariri, and
21 others, listed in schedule A of the amended consolidated indictment.3011 The Trial Chamber
concluded that further evidence is not required, in the interests of justice, to prove these deaths.3012
1453. The Trial Chamber found that the explosion on 14 February 2005 killed Mr Hariri and
eight members of his motor convoy: Mr Yahya Al-Arab, Mr Omar Al-Masri, Mr Mazen AlZahabi, Mr Mohammed Darwiche, Mr Bassel Farid Fuleihan, Mr Mohammed Riad Ghalayini,
Mr Talal Nasser and Mr Ziad Tarraf. Additionally, it found that the explosion caused the death of
13 bystanders: Mr Joseph Aoun, Mr Zahi Bou Rjeily, Mr Mahmoud Al-Hamad Al-Mohammed,
Mr Mahmoud Al-Khalaf, Mr Sobhi Mohammed Al-Khodr, Ms Rima Bazzi, Mr Abdo Bou Farah,
Ms Yamama Damen, Mr Abdul Hamid Ghalayini, Mr Rawad Suleiman Haidar, Mr Farhan Ahmad
Issa, Ms Alaa Osfour and Mr Haitham Osman.3013

3010

Exhibit 1V42 (Professor Letschert’s report), p. 9.
Agreed facts, no. (i).
3012
The Trial Chamber has in any event received into evidence the death certificates for the majority of the victims
who perished in the explosion. Exhibit P191 (Death certificates); exhibit 1V45 (Rule 154 documents Legal
Representatives of Victims), pp 739, 741, 745-746.
3013
See paras 1416-1417.
3011
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(b)

Participating victims

1454. The Legal Representatives of Victims submit that the following victims participating in the
proceedings suffered direct physical, mental and or material harm as a result of the explosion:
Ms Liliane Khallouf,3014 Ms Maria Al-Kasti,3015 Victim 16,3016 Ms Sanaa El-Sheikh,3017 Mr Nabih
Mhanna,3018 Mr Wissam Naji,3019 Mr Rabih Nohra,3020 Victim 35,3021 Mr Raymond AbouChaaya,3022 Victim 73,3023 Victim 30,3024 Mr Mahmoud Wazzan,3025 Mr Mohammed Dia,3026
Mr Rachid Hammoud,3027 Victim 34,3028 Victim 12,3029 Victim 133030 and Victim 33.3031
1455. The Trial Chamber finds beyond reasonable doubt that the following participating victims
suffered relevant harm as a direct result of the explosion, as follows.
i.

Liliane Khallouf

1456. Ms Liliane Khallouf3032 was working in the HSBC building when the explosion took place.
She fell flat on her face, causing head, facial and nose trauma. 3033 Immediately after the explosion,
she left the building and sat on the pavement outside the HSBC building; she felt dizzy, and her
face was swollen and covered in blood.3034 She was taken to the St Georges Hospital, where she
remained for five or six days, undergoing an operation for injuries to her nose and face.3035 She
had 12 days of sick leave, starting from 17 February 2005.3036 Ms Khallouf spent money on

3014
3015
3016
3017
3018
3019
3020
3021
3022
3023
3024
3025
3026
3027
3028
3029
3030
3031
3032
3033
3034
3035
3036

Legal Representatives of Victims final trial brief, paras 139-152.
Legal Representatives of Victims final trial brief, paras 153-172.
Legal Representatives of Victims final trial brief, paras 173-190.
Legal Representatives of Victims final trial brief, paras 191-201.
Legal Representatives of Victims final trial brief, paras 202-206.
Legal Representatives of Victims final trial brief, paras 207-217.
Legal Representatives of Victims final trial brief, paras 218-228.
Legal Representatives of Victims final trial brief, paras 229-236.
Legal Representatives of Victims final trial brief, paras 237-248.
Legal Representatives of Victims final trial brief, paras 249-257.
Legal Representatives of Victims final trial brief, paras 258-268.
Legal Representatives of Victims final trial brief, paras 269-270.
Legal Representatives of Victims final trial brief, paras 588-594.
Legal Representatives of Victims final trial brief, paras 567-587.
Legal Representatives of Victims final trial brief, paras 640-651.
Legal Representatives of Victims final trial brief, paras 595-609.
Legal Representatives of Victims final trial brief, paras 610-625.
Legal Representatives of Victims final trial brief, paras 626-639.
Victims agreed facts, V031.
Exhibit 1V45, pp 533, 536-537.
Liliane Khallouf, T. 29 August 2017, p. 11.
Liliane Khallouf, T. 29 August 2017, pp 11-12, 22; exhibit 1V45, pp 533, 536-537.
Exhibit 1V45, pp 536-537, 539-540.
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hospital fees and medication after the explosion.3037 Her condition improved after a second
operation on her nose a year later, although she still experiences discomfort and sinus
infections.3038 Ms Khallouf also suffered a concussion.3039 Moving her head quickly causes her
dizziness due to the severity of the concussive blow.3040 This sometimes occurs on a daily basis.3041
The sound of an ambulance siren transports Ms Khallouf back to the day of the explosion.3042
ii.

Maria Al-Kasti

1457. Ms Maria Al-Kasti3043—also working in the HSBC building—lost consciousness in the
explosion and was in a state of semi-consciousness in hospital for around 48 hours.3044 Her husband
told her that she underwent a CT (computerised tomography) scan and a wound on the back of her
head was stapled.3045 When she woke up, she was vomiting blood.3046 Doctors told her that she
had internal bleeding in her head and a facture on the right side of her skull.3047 She had head
trauma, a right frontal concussion and right frontal small subdural and subarachnoid hematoma. 3048
1458. When she first left the hospital, she was taking a number of medications, including strong
painkillers and medicine for nausea;3049 she was unable to drive for a period.3050 She was signed
off work until early April 2005, due to the head injury. 3051 She stayed with her in-laws for around
two months as she felt unable to be alone at home, 3052 and suffered depression, for which she was
prescribed an anti-depressant for a short time.3053 Her husband took over helping her children with
their homework for a period of three or four months.3054

3037
3038
3039
3040
3041
3042
3043
3044
3045
3046
3047
3048
3049
3050
3051
3052
3053
3054

Exhibit 1V45, pp 545-546, 548-549.
Liliane Khallouf, T. 29 August 2017, pp 22, 27. See also exhibit 1V45, pp 542-543.
Liliane Khallouf, T. 29 August 2017, pp 25-26.
Liliane Khallouf, T. 29 August 2017, pp 22, 26.
Liliane Khallouf, T. 29 August 2017, p. 26.
Liliane Khallouf, T. 29 August 2017, p. 23.
Victims agreed facts, V009.
Maria Al-Kasti, T. 29 August 2017, p. 41.
Maria Al-Kasti, T. 29 August 2017, p. 49. See also exhibit 1V45, p. 193.
Maria Al-Kasti, T. 29 August 2017, pp 49-50.
Maria Al-Kasti, T. 29 August 2017, p. 50.
Exhibit 1V45, p. 193.
Maria Al-Kasti, T. 29 August 2017, pp 57-58.
Maria Al-Kasti, T. 29 August 2017, p. 61.
Exhibit 1V45, p. 194.
Maria Al-Kasti, T. 29 August 2017, pp 57-58.
Maria Al-Kasti, T. 29 August 2017, p. 59.
Maria Al-Kasti, T. 29 August 2017, pp 61-62.
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1459. Ms Al-Kasti suffered long-lasting effects from the explosion. She testified that it is
impossible to forget and has seriously impacted her life.3055 She has lost a fraction of her senses of
taste and smell due to damage to the olfactory nerve in her head. 3056 This damage to her senses has
been difficult for her psychologically3057 and affects her everyday life.3058 Ms Al-Kasti also suffers
from neck pain and headaches, as well as dizziness, and some memory loss about the time before
her marriage.3059 She has stopped celebrating Valentine’s Day.3060
iii.

Victim 16

1460. Victim 16,3061 who was inside the HSBC building at the time of the explosion, was bruised
and scratched from the shattered glass.3062 He could not sleep on the night of 14 February 2005 for
fear he might die, and wrote his will.3063 A doctor who examined him the following day noted that
he was suffering from ‘severe headaches, stress, incoherence and has several bruises over his
whole body’, and recommended he be examined by a neurologist.3064
1461. The mental and physical harm Victim 16 suffered was long-lasting. He stayed home and
was unable to return to Beirut for four months after the explosion.3065 A urologist who examined
him on 10 April 2005 certified that he suffered from insomnia and hearing the sound of explosions
while sleeping, urinary incontinence and sexual impotence.3066 These symptoms persisted in
2017.3067 Victim 16 explained that he was constantly anxious and, wanting to isolate himself from
family and friends, struggled at home; he eventually visited a neurologist on the insistence of his
wife.3068 On 29 April 2005, Victim 16 was diagnosed with a spastic colon.3069 In June 2005, a
neurological examination found that, as a result of the explosion, over the previous four months,

3055
3056
3057
3058
3059
3060
3061
3062
3063
3064
3065
3066

Maria Al-Kasti, T. 29 August 2017, p. 84.
Maria Al-Kasti, T. 29 August 2017, pp 51-55.
Maria Al-Kasti, T. 29 August 2017, p. 55.
Maria Al-Kasti, T. 29 August 2017, pp 55-57, 66-67.
Maria Al-Kasti, T. 29 August 2017, pp 51, 57, 60.
Maria Al-Kasti, T. 29 August 2017, p. 60.
Victims agreed facts, V016; exhibit 1V45, pp 315-318, 323.
Victim V016, T. 30 August 2017, pp 47, 51.
Victim V016, T. 30 August 2017, p. 52.
Victim V016, T. 30 August 2017, pp 51-54; exhibit P190 (V016’s statement), p. 1. See also exhibit 1V45, p. 325.
Victim V016, T. 30 August 2017, p. 52.
Exhibit 1V45, p. 327. See also exhibit P190 (V016’s statement), p. 2; Victim V016, T. 30 August 2016, pp 56-58,

67.
3067
3068
3069

Victim V016, T. 30 August 2017, pp 63-65.
Victim V016, T. 30 August 2017, pp 54-56.
Exhibit 1V45, p. 333.

Case No. STL-11-01/T/TC

479 of 2642

18 August 2020

R332465

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Victim 16 suffered from ‘a serious state of stress accompanied by depression and panic attacks’.3070
These symptoms persisted in 20103071 and 2017.3072
1462. Victim 16 was diagnosed with PTSD in 2010; at that time, he was suffering chronic stress,
headaches, stomach aches and sexual impotence, and required ongoing medical care.3073 He was
still suffering from these effects and taking a number of medications in 2017.3074 He explained to
the Trial Chamber that he is a changed person; unable to endure loud noise; and added: ‘I panic.
I’m afraid about the future, about the present. I’m always in a state of fear.’3075 Victim 16 also
suffered material damage from the explosion. His car was completely destroyed in the blast. 3076
1463. He had been unable to work since the explosion.3077 He had not sought or received any
financial or moral compensation; he hopes that the Special Tribunal will be able to establish the
truth and bring the perpetrators to justice, and he hopes to be compensated. 3078
iv.

Sanaa El-Sheikh

1464. Ms Sanaa El-Sheikh3079 was in her office on the second floor of the HSBC at the moment
of the explosion.3080 Ms El-Sheikh was injured by glass shrapnel falling on her head. Colleagues
later told her that she was covered in blood; she was carried out of the building and driven to the
American University Hospital.3081 She began to comprehend what had happened at the hospital,
where she remained until 21:30 that evening.3082 A wound on the left side of her crown required
22 or 25 stitches, performed without anaesthesia.3083 She also suffered from face bruises and
hypotension.3084 She was given ten days of sick leave, but returned to work a week later.3085 Her

3070

Exhibit 1V45, p. 33. See also exhibit P190 (V016’s statement), p. 2.
Exhibit 1V45, p. 335.
3072
Victim V016, T. 30 August 2017, p. 64.
3073
Exhibit 1V45, p. 329. See also exhibit P190 (V016’s statement), pp 2-3, 5.
3074
Victim V016, T. 30 August 2017, pp 65-66. See also exhibit P190 (V016’s statement), pp 2-3.
3075
Victim V016, T. 30 August 2017, pp 64, 66-67.
3076
Victim V016, T. 30 August 2017, pp 39-44, 69; exhibit 1V45, pp 337, 339, 341. See also exhibit 1V15 (Photograph
of car after the explosion); exhibit P190 (Victim V016’s statement), pp 5-6.
3077
Victim V016, T. 30 August 2017, p. 69; exhibit P190 (V016’s statement), pp 4-5.
3078
Victim V016, T. 30 August 2017, pp 70-75.
3079
Victims agreed facts, V010.
3080
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 10.
3081
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 12.
3082
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), paras 11, 13.
3083
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 14; exhibit 1V45, pp 200-201.
3084
Exhibit 1V45, p. 201.
3085
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 15.
3071
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head was then still swollen.3086 Since the attack, the witness has become ‘very nervous
generally’.3087
1465. Ms El-Sheikh could not use her car for about eight months after the explosion. She received
compensation for damage to her car, covering an insignificant portion of the costs incurred. 3088
v.

Nabih Mhanna

1466. Having driven his employer to the HSBC, Mr Nabih Mhanna 3089 was standing in front of
the building at the moment of the explosion.3090 Mr Mhanna sustained an injury to his right hand
and was briefly treated at the American University Hospital.3091 He had to take a week off work.3092
vi.

Wissam Naji

1467. Mr Wissam Naji3093 was writing an email at his desk on the third floor of the Machkhas
Center at the moment of the explosion. When he opened his eyes, the office was destroyed and
there was glass everywhere. His ears and eyes were hurting. Mr Naji’s secretary came in and
fainted when she saw him. He saw blood on his hand as he tried to wake her. He felt warm blood
coming out of his body and realised he was hurt.3094
1468. He was taken to the American University Hospital where he received first aid.3095 He
sustained injuries to his leg and neck, which took two to three weeks to heal. Due to the trauma of
the explosion, he was unable to have children for five years after the attack and underwent long
and costly treatment.3096 Mr Naji could not recall much about the period after the attack, but stated
it was a very difficult time in which he suffered psychologically. There were days when he could
not work and relied on his mother.3097 He could not forget the burned bodies, chaos and screaming

3086
3087
3088
3089
3090
3091
3092
3093
3094
3095
3096
3097

Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 15.
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 18.
Exhibit 1V11 (Sanaa El-Sheikh’s witness statement), para. 16;
Victims agreed facts, V019.
Exhibit P190 (Nabih Mhanna’s witness statement), pp 1, 4.
Exhibit P190 (Nabih Mhanna’s witness statement), pp 1-3. See also exhibit 1V45, pp 373-374.
Exhibit P190 (Nabih Mhanna’s witness statement), p. 4. See also exhibit 1V45, pp 373-374.
Victims agreed facts, V014.
Exhibit 1V13 (Wissam Naji’s statement), para. 7.
Exhibit 1V13 (Wissam Naji’s statement), para. 8.
Exhibit 1V13 (Wissam Naji’s statement), para. 11.
Exhibit 1V13 (Wissam Naji’s statement), para. 12.
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at the hospital,3098 or the sadness of the hours after the attack when his family believed him to be
dead.3099
vii.

Rabih Nohra

1469. Mr Rabih Nohra,3100 at work in the Café Mondo in the Phoenicia Hotel, was pushed toward
the inside of the restaurant and saw destruction all around him.3101 Although he did not lose
consciousness, it took him about 15 minutes to understand what had happened. A colleague asked
him if he was hurt; he realised that he was bleeding and checked himself for injuries. 3102 He could
not feel the pain until later in the hospital, but was ‘very anxious and very tired’.3103
1470. Mr Nohra sustained injuries from broken glass to the right side of his face, which required
stitches and has left scars.3104 He suffered significant material damage. His place of employment
was badly affected by the explosion; his basic salary was lowered and the customer tips on which
he relied dried up. This caused him a lot of stress and he was forced to postpone his wedding. 3105
He hopes that the perpetrators will be punished, 3106 and additionally stated that a ‘memorial for the
victims, payment of money, apology by the offender, apology by officials … are all important and
should happen … As for me, I felt that my life had stopped for a while.’ 3107
viii.

Victim 35

1471. Victim 35,3108 who was at the Phoenicia Hotel, was knocked to the floor by the force of the
explosion and suffered head trauma from a ceiling falling on him.3109 He was treated at a hospital
for two days.3110 Victim 35 was hallucinating, unresponsive to commands and stimuli, and
‘moving his head in a crazy manner’; he was unable to move his lower extremities and complained

3098

Exhibit 1V13 (Wissam Naji’s statement), para. 8.
Exhibit 1V13 (Wissam Naji’s statement), paras 9-10.
3100
Victims agreed facts, V080.
3101
Exhibit 1V12 (Rabih Nohra’s statement), paras 8-9; exhibit P190 (Victim interview of Rabih Nohra), ERN
60193142.
3102
Exhibit 1V12 (Rabih Nohra’s statement), para. 9.
3103
Exhibit 1V12 (Rabih Nohra’s statement), paras 9-10.
3104
Exhibit 1V12 (Rabih Nohra’s statement), para. 11; exhibit P190 (Victim interview of Rabih Nohra), ERNs
60193142-60193143. See also exhibit 1V45, p. 880.
3105
Exhibit 1V12 (Rabih Nohra’s statement), para. 11.
3106
Exhibit 1V12 (Rabih Nohra’s statement), para. 18.
3107
Exhibit 1V12 (Rabih Nohra’s statement), para. 19.
3108
Victims agreed facts, V035.
3109
Exhibit P190 (V035’s statement), ERNs 60197867-60197868.
3110
Exhibit P190 (V035’s statement), ERN 60197869; exhibit 1V45, p. 558.
3099
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of severe pain when minimal pressure was applied, as well as neck pain.3111 At the time of his
interview, he was still mentally affected by what happened. 3112
ix.

Raymond Abou-Chaaya

1472. Mr Raymond Abou-Chaaya3113 was riding his motorcycle past the Phoenicia Hotel when
he was thrown about four meters in the explosion, ‘as though a storm had hit me’.3114 Although
wearing a helmet, he used his hands to cover his head and remained conscious.3115 All he could
hear was the roaring sound from the explosion, which felt ‘as if an engine had ignited in my
head’.3116 After about 15 minutes, Mr Abou-Chaaya retrieved his motorcycle, found it still worked
and rode it back to the ISF headquarters. There, he sat on the ground and could not move.3117
Soldiers drove him to the Sacré-Cœur Hospital, where he remained for two to three days for
observation.3118
1473. Mr Abou-Chaaya suffered scratches, damage to his left eardrum and neck and lower back
pain.3119 A medical report dated 16 February 2005 states that he was admitted to the emergency
room on 14 February 2005 and ‘suffers from pain in both ears and several bruises on his body
from a powerful explosion’. The report gave Mr Abou-Chaaya one week sick leave. Mr AbouChaaya took three months off work. In the period immediately after the attack, his ears were so
sensitive that he ‘could not stand two persons talking at the same time’.3120 He had pain in his neck
and lower back, and wore a neck brace for three months.3121 When he returned to work, Mr AbouChaaya’s supervisor allowed him to not ride a motorcycle at work. 3122
1474. Mr Abou-Chaaya’s salary was deducted during the period he was off work. 3123 His hospital
fee was covered by his employer, the ISF, but not his treatment. His supervisor personally paid for

3111
3112
3113
3114
3115
3116
3117
3118
3119
3120
3121
3122
3123

Exhibit 1V45, p. 590.
Exhibit P190 (V035’s statement), ERN 60197871.
Victims agreed facts, V008.
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V45, p. 182.
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
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part of Mr Abou-Chaaya’s medical treatment until he suffered an accident and could not continue
to assist financially.3124 At the time of his statement to the Legal Representatives of Victims,
Mr Abou-Chaaya had an ear test every 15 days. He was prescribed medications and massages by
the doctor, but these were not helping. He continued to feel pain in his neck, lower back and left
ear, but had got used to it.3125 He had recently resigned from his job.3126 The roaring in Mr AbouChaaya’s ears returns each year as the day of the explosion grows closer. 3127
1475. Mr Abou-Chaaya stated that there should be compensation and reparations: ‘many people
lost their loved ones, and some lost parts of their bodies’.3128
x.

Victim 73

1476. Victim 733129 was in a shop near the explosion site at the moment of the explosion and was
thrown on the ground by its force, hurt by shattered glass and bleeding profusely.3130 Since the
explosion, he is forgetful and has problems with his hearing, sight, heart, veins, arteries and
cholesterol. He takes a number of medications and wears corrective lenses.3131 A 2007 medical
note states that, at that time, he suffered from stable angina.3132
1477. In addition to damage to his car, the explosion caused extensive damage to Victim 73’s
shop and merchandise; his business was also badly affected by the subsequent closure of the area
for investigations. He received compensation for the damage to his business and vehicle, but this
was insufficient to cover his losses.3133 Victim 73 hoped that the truth about what happened would
be uncovered, for a memorial for the victims and financial compensation. 3134

3124
3125
3126
3127
3128
3129
3130
3131
3132
3133
3134

Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement),
Victims agreed facts, V073; exhibit 1V45, pp 858-859, 861.
Exhibit 1V22 (V073’s statement), paras 8-9.
Exhibit 1V22 (V073’s statement), para. 10.
Exhibit 1V45, p. 862.
Exhibit 1V22 (V073’s statement), para. 11.
Exhibit 1V22 (V073’s statement), para. 12.
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xi.

Victim 30

1478. Victim 303135 was at the Phoenicia Hotel and was hit by glass debris and parts of the
ceiling.3136 He sustained minor cuts to his head, back and legs. 3137 More significantly, he suffered
PTSD and ‘a serious mental shock’.3138 He later suffered a heart attack.3139 Victim 30 had had
marital problems since the explosion. A psychologist he consulted in 2010 and 2011 stated that he
suffered ‘symptoms associated with post-traumatic stress; emotional block, with a sense of
detachment from the family circle in general and the spouse in particular, avoidance of emotions,
insomnia and disturbed sleep, hypervigilance, flashbacks of the bodies of his dead colleagues
which he had to pick up himself, a sense of no future and a strong sense of insecurity’.3140
1479. In addition to losing friends and colleagues who perished in the explosion, Victim 30 lost
his business and with it his earning capacity.3141 Victim 30 also lost a number of valuable office
items and had to replace them.3142 He received a cheque from the Lebanese Higher Relief
Commission.3143
xii.

Mahmoud Wazzan

1480. Mr Mahmoud Wazzan3144—the owner of the Poly Service maintenance and cleaning
company—had an office in the STARCO Complex in Beirut, which was destroyed in the
explosion. He was forced to vacate the premises and incurred material damage as a result, losing
everything invested in the business, as his insurance did not cover damage related to terrorist
attacks.3145

3135
3136
3137
3138
3139
3140
3141
3142
3143
3144
3145

Victims agreed facts, V030; exhibit 1V45, pp 470-473.
Exhibit P262.1, paras 23-30, 59-62, 65-66, 75-76.
Exhibit P262.1, paras 117-118; exhibit 1V45, pp 488-489.
Exhibit P262, para. 22.
Exhibit P262, para. 22.
Exhibit 1V45, p. 527.
Exhibit P262, para. 20.
Exhibit 1V45, pp 490, 493-494, 496, 498, 500-501, 503, 505, 508, 511-519.
Exhibit 1V45, p. 529.
Victims agreed facts, V029.
Exhibit 1V42 (Professor Letschert’s report), p. 25 (fn. 162). See also exhibit 1V45, pp 462, 464, 466, 468.
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xiii.

Mohammed Dia

1481. Mr Mohammed Dia, passenger in the second convoy vehicle, lost consciousness for several
minutes after the explosion.3146 A witness at the scene saw him ‘crying and slamming his head
near the door to the St Georges’.3147 Mr Dia then went to Quraitem Palace but could not remember
how he got there. Once there, he realised that he was injured and was examined by a doctor.3148
He sustained injury to his ears and received treatment for his hearing. 3149 Following the explosion,
he was depressed, stayed at home for about three months and was unable to speak to anyone.3150
He saw a psychologist. Mr Dia continued to take medication and saw a doctor every year, staying
‘a while for treatment’.3151 He had been unable to return to work since the explosion and stayed at
home.3152
xiv.

Rachid Hammoud

1482. It was immediately clear that Mr Rachid Hammoud,3153 a paramedic in the convoy
ambulance, was seriously injured in the explosion. His face, head and arms were covered with
blood and he could not see through one eye.3154 He was in pain in the ambulance and unable to
stand up because of two fractures in his leg and severe burns.3155 There was shrapnel in his head
and face; some was extracted over the following few days and one piece remained in his right
eye.3156 It took him about ten days to regain some sight in that eye.3157 He also had a ‘very deep
injury’ on his right mandible, which was treated by a plastic surgeon, as well as first and second
degree burns on his head and face.3158 His legs could not initially be put in a cast because of the

3146

Mohammed Dia, T. 17 October 2014, pp 8-9.
Exhibit P336 (Statement of Tarek Soubra), para. 90.
3148
Mohammed Dia, T. 17 October 2014, pp 10, 13-14.
3149
Mohammed Dia, T. 17 October 2014, p. 13.
3150
Mohammed Dia, T. 17 October 2014, pp 12-13, 23-24.
3151
Mohammed Dia, T. 17 October 2014, p. 13.
3152
Mohammed Dia, T. 17 October 2014, p. 20.
3153
Victims agreed facts, V018.
3154
Rachid Hammoud, T. 4 December 2014, p. 31. See also exhibit 1V45, p. 345.
3155
Rachid Hammoud, T. 4 December 2014, pp 18, 37-38; exhibit P100 (Photographs of explosion), ERN D0184541.
See also exhibit 1V45, p. 346.
3156
Rachid Hammoud, T. 4 December 2014, pp 36-37.
3157
Rachid Hammoud, T. 4 December 2014, pp 37, 43-44.
3158
Rachid Hammoud, T. 4 December 2014, pp 37, 44-45.
3147
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burns.3159 He suffered from burns to his forearm and right leg, multiple lacerations over his cheek
and thigh, a fracture in his left leg and a nasal septal deviation.3160
1483. He spent 25 days in hospital, but discharged himself because he felt threatened by a visit
from a man with a Syrian accent.3161 He saw a psychologist and received medication for three or
four months after the explosion.3162 He sought further medical assistance in March, April and May
2005 and was found to require rest because of his fractures and burns.3163 In 2017, he was still
suffering from PTSD.3164
1484. Mr Hammoud’s wife, who was pregnant at the time of the explosion, collapsed when she
was misinformed that Mr Hammoud had died.3165 She spent the next 25 days in hospital by his
side.3166 His children were unable to recognise him for some days after the explosion due to
swelling from his injuries.3167
1485. Mr Hammoud suffered from a number of long-term physical and psychological effects.
These include a hearing impairment, a problem with a disc in his back which required surgery and
the piece of glass in his eye.3168 Since the explosion, he was very nervous and stressed, and took
anti-anxiety medication.3169 Mr Hammoud returned to work about three months after the
explosion, but gave up his position at the American University Hospital at the end of 2005 as he
felt unable to properly carry out his functions.3170 He also angers quickly, which affects his entire
household.3171 In an interview with Professor Letschert, Mr Hammoud said that he was fearful of
future attacks and that ‘everyday he says goodbye to his family as if it was the last day’.3172
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3163
3164
3165
3166
3167
3168
3169
3170
3171
3172

Rachid Hammoud, T. 4 December 2014, p. 38.
Exhibit 1V45, p. 347.
Rachid Hammoud, T. 4 December 2014, pp 38-39, 43; exhibit 1V45, p. 347.
Rachid Hammoud, T. 4 December 2014, p. 43.
Exhibit 1V45, pp 351, 353, 355.
Exhibit 1V45, p. 241.
Rachid Hammoud, T. 4 December 2014, p. 35.
Rachid Hammoud, T. 4 December 2014, pp 36, 42.
Rachid Hammoud, T. 4 December 2014, p. 42.
Rachid Hammoud, T. 4 December 2014, p. 41.
Rachid Hammoud, T. 4 December 2014, pp 41-42.
Rachid Hammoud, T. 4 December 2014, p. 40.
Rachid Hammoud, T. 4 December 2014, p. 42.
Exhibit 1V42 (Professor Letschert’s report), p. 14.
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xv.

Mehi Eldin Meneimneh

1486. After the explosion, Mr Meneimneh,3173 an ISF officer who was part of Mr Hariri’s
convoy,3174 was stunned, scared, helpless and in shock. His hands, legs and head were hit by
shrapnel. After about an hour, he went to the American University Hospital and was treated for his
injuries. He had cuts and bruises all over his body and a hairline fracture in his right leg.3175
1487. Mr Meneimneh suffered lasting psychological problems, including PTSD.3176 He was more
nervous than before the incident, had difficulty regulating his moods and experienced stress and
nervous tension. He was taking anti-depressant medication, in addition to tranquilisers to feel more
comfortable at night. Mr Meneimneh did not take time off work in the eight to nine months
following the explosion.3177 He felt marginalised and violated in his rights,3178 and sought financial
and moral compensation.3179
xvi.

Victim 12

1488. Victim 123180 lost consciousness in the explosion. His hospital discharge certificate dated
15 February 2005 states that he suffered head trauma, a severe headache and loss of
consciousness.3181 He was diagnosed with vertigo and headaches in 2005 and 2006.3182 A 2011
neurology report states that he suffers from dystychiphobia—fear of accidents—and receives
permanent medical treatment.3183 He continued to suffer from PTSD.3184
xvii.

Victim 13

1489. Victim 133185 did not lose consciousness immediately after the explosion. At the hospital,
he underwent two scans and an x-ray, which showed that he suffered from a radial head fracture

3173

Victims agreed facts, V034.
Exhibit 1V45, p. 555.
3175
See exhibit P190, ERNs 60209245-60209247.
3176
Exhibit 1V41 (Mehi Eldin Meneimneh’s victim statement), para. 9. See also exhibit 1V45, p. 555.
3177
Exhibit 1V41 (Mehi Eldin Meneimneh’s victim statement), para. 8; see also exhibit P190, ERNs 6020924860209249.
3178
Exhibit 1V41 (Mehi Eldin Meneimneh’s victim statement), para. 9.
3179
Exhibit 1V41 (Mehi Eldin Meneimneh’s victim statement), para. 12.
3180
Victims agreed facts, V012.
3181
Exhibit 1V2 (Hospital discharge report).
3182
Exhibit 1V45, p. 215.
3183
Exhibit 1V45, p. 218.
3184
Exhibit 1V45, p. 241.
3185
Victims agreed facts, V013; exhibit 1V45, pp 295-296.
3174
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and had shrapnel in his right forearm. A piece of iron was lodged in Victim 13’s eye, his face and
head were swollen and covered in glass, and his hair and parts of his face were burnt. Victim 13
was admitted to hospital on 3 June 2005 for problems with his finger, and discharged the same
day.3186
1490. On 21 November 2011, a neurosurgery report showed that Victim 13 was suffering from
nervous system energy depletion, anxiety and depression, for which he received medication. Since
the explosion, Victim 13 receives medical treatment for anxiety, phobia, high cholesterol and
eczema. In 2017, he was suffering from PTSD.3187
xviii.

Victim 33

1491. Victim 333188 suffered a broken leg. He suffers from blood clots in his feet and is unable to
stand for long periods. Occasionally, his feet swell up as a result. An angiologist-cardiologist report
from 22 November 2011 stated that he had been undergoing treatment for thrombosis and
thrombophlebitis in both legs since 21 February 2005.3189
1492. In 2017, Victim 33 was also suffering from PTSD3190 and depression, and taking antidepressants; he felt that he could not live without them. He returned to work immediately after the
explosion, while still being treated for his injuries, and was not offered any economic
compensation from his work or the government of Lebanon.

3.

Indirect participating victims

1493. The Legal Representatives of Victims submitted that the following victims participating in
the proceedings suffered physical, mental and or material harm as a result of losing a family
member in the explosion on 14 February 2005: Mr Robert Aoun;3191 Ms Ghina Mneimneh
Ghalayini; Ms Rana Ghalayini; Ms Lama Ghalayini;3192 Ms Saada Hachem Abu Rjeily; Mr Nazih

3186
3187
3188
3189
3190
3191
3192

Exhibit 1V45, p. 300.
Exhibit 1V45, p. 241.
Victims agreed facts, V033; exhibit 1V45, p. 555.
Exhibit 1V45, p. 557.
Exhibit 1V45, p. 241.
Legal Representatives of Victims final trial brief, paras 271-285.
Legal Representatives of Victims final trial brief, paras 286-324.
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Abu Rjeily;3193 Victim 36;3194 Victim 37;3195 Victim 38;3196 Victim 20; Victim 21; Victim 22;3197
Victim 27; Victim 28;3198 Victim 26; Victim 78;3199 Ms Ghazia Houri; Mr Khaled Osman;
Mr Bassam Osman; Mr Abdo Osman; Mr Hicham Osman; Mr Mohammed Osman; Mr Kamal
Osman; Ms Laura Osman;3200 Mr Saadeddine Hariri;3201 Ms Yasma Fuleihan;3202 Victim 60;
Victim 61;3203 Ms Siham Harb;3204 Ms Ihsan Fayed;3205 Mr Kamal Nasser; Mr Bilal Nasser;
Ms Roula Nasser;3206 Ms Hana Diab Al-Arab;3207 Mr Saadeddine Darwiche; Mr Sahar Kalaoui;
Mr Abdel-Qader Darwiche; Ms Nivine Darwiche;3208 Victim 58;3209 Ms Zeina Chehade Tarraf;
Ms Clemence Tarraf; Mr Mamdouh Tarraf;3210 Victim 5; Ms Dina Ghalayini;3211 and Victim
42.3212
1494. Professor Letschert’s report sets out a number of psychological, behavioural and social
consequences for the relatives of persons injured or killed in the attack, drawing both on academic
research and her own interviews with victims. Professor Letschert also testified that a number of
victims, specifically those whose family members were not employed by the Hariri family, have
suffered significant financial loss.3213 The Trial Chamber has endorsed the finding of the Pre-Trial
Judge:
With regard to the closeness of the relationship between the direct and indirect victims,
first-degree relatives are presumed to have a special bond of affection with the direct
victim. Therefore, the harm suffered by these immediate family members can be presumed

3193
3194
3195
3196
3197
3198
3199
3200
3201
3202
3203
3204
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3206
3207
3208
3209
3210
3211
3212
3213

Legal Representatives of Victims final trial brief, paras 325-335.
Legal Representatives of Victims final trial brief, paras 336-343.
Legal Representatives of Victims final trial brief, paras 344-358.
Legal Representatives of Victims final trial brief, paras 359-370.
Legal Representatives of Victims final trial brief, paras 371-376.
Legal Representatives of Victims final trial brief, paras 377-389.
Legal Representatives of Victims final trial brief, paras 390-403.
Legal Representatives of Victims final trial brief, paras 404-421.
Legal Representatives of Victims final trial brief, paras 422-429.
Legal Representatives of Victims final trial brief, paras 430-436.
Legal Representatives of Victims final trial brief, para. 436.
Legal Representatives of Victims final trial brief, paras 437-458.
Legal Representatives of Victims final trial brief, paras 459-480.
Legal Representatives of Victims final trial brief, paras 437-458.
Legal Representatives of Victims final trial brief, paras 481-497.
Legal Representatives of Victims final trial brief, paras 498-514.
Legal Representatives of Victims final trial brief, paras 515-522.
Legal Representatives of Victims final trial brief, paras 523-545.
Legal Representatives of Victims final trial brief, paras 546-554.
Legal Representatives of Victims final trial brief, paras 555-566.
Exhibit 1V42 (Professor Letschert’s report), p. 23.
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in case of death of the direct victim, consistent with the jurisprudence of other international
courts.3214

1495. The Trial Chamber finds beyond reasonable doubt that the following victims suffered
relevant harm as a direct result of the explosion, as follows.
(a)

Robert Aoun

1496. Mr Robert Aoun,3215 who lost his brother Mr Joseph Aoun, was unable to go back to work
for six weeks because he was ‘really sad’. He subsequently has provided emotional support to
Mr Joseph Aoun’s wife and son.3216 Mr Joseph Aoun’s wife was four months pregnant when he
died and had to be sedated by a doctor before she could be told the news. She had to return to work
after her husband’s death and is also still taking medication.3217 Her son Joe, named after his father,
has always asked about his father.3218 Mr Joseph Aoun had been like a father to the rest of the
family since their father had died in 1982, and took care of everyone. 3219 His mother was greatly
affected by her son’s death, and was very emotional at the funeral. 3220 She subsequently suffered
nerve problems and high blood pressure, for which she was still taking medication in 2017. 3221
(b)

Abdul Hamid Ghalayini’s family

1497. Mr Abdel-Hakim Ghalayini spoke to his brother, Mr Abdul Hamid Ghalayini, for the last
time at 12:42 on Monday 14 February 2005. His brother, who was taking a walk on the Sea
Corniche toward the St Georges Hotel, called him from a payphone at the corner of the Hard Rock
Café.3222 Mr Ghalayini searched for his brother ‘in all hospitals between the injured and the dead’
but was unable to find him.3223 He reported his brother missing on 16 February 2005; but his body
was not found in the St Georges area until 2 March 2005, when it was handed over to the family. 3224

3214

See para. 897, referring to Pre-Trial Judge decision on victims’ participation in the proceedings, para. 84, citing
Duch Appeal Judgment, para. 562; Kony and others Appeals Chamber decision on victims’ participation, para. 36.
3215
Victims agreed facts, V001; exhibit 1V45, pp 55-56, 58.
3216
Robert Aoun, T. 30 August 2017, pp 25-26.
3217
Robert Aoun, T. 30 August 2017, pp 18-19.
3218
Robert Aoun, T. 30 August 2017, p. 22.
3219
Robert Aoun, T. 30 August 2017, p. 19.
3220
Robert Aoun, T. 30 August 2017, pp 19-21.
3221
Robert Aoun, T. 30 August 2017, pp 20-21.
3222
Exhibit P265 (Witness statement of Abdel-Hakim Ghalayini), ERN 60291708.
3223
Exhibit P265 (Witness statement of Abdel-Hakim Ghalayini), ERN 60291709.
3224
Exhibit P265 (Witness statement of Abdel-Hakim Ghalayini), ERN 60291710.
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1498. Ms Lama Ghalayini3225 testified that she was ‘totally devastated’ by the death of her
father.3226 She described the period of searching for his body as ‘a second crime’ committed against
him.3227 Upon the discovery of his body, she was ‘angry’, ‘revolted’ and the image ‘took years to
try to remove’.3228 It took her about two years after the incident to get back on her feet.3229 After
the body of her father was discovered, other family members went to the hospital to formally
identify the body because ‘we couldn’t stand on our feet anymore because of the shock and the
scene that we had just witnessed’.3230 She described the psychological harm which was caused to
her—particularly by the 17 days of delay in finding his body—which included looking at other
bodies, searching the crime scene and being confronted with ‘mistreatment and disrespect’.3231 For
a long time afterwards, Ms Lama Ghalayini suffered from PTSD, which in 2017 was still affecting
her.3232 She had not yet told her eldest son about his grandfather, due to fear of causing him
trauma.3233
1499. Her sister, Ms Rana Ghalayini, was also suffering from PTSD.3234 Lama Ghalayini also
described the impact on her mother, Ms Ghina Mneimneh Ghalayini,3235 who remained at home
for much of the time her daughters were searching, due to being in a state of shock and sedated. 3236
Subsequently, her mother’s life ‘completely changed’ and she was taking anti-depressants and
suffering from sleep deprivation.3237
(c)

Saada Hachem Abu Rjeily and Nazih Abu Rjeily

1500. Mr Nazih Abu Rjeily3238 spent the afternoon and evening of 14 February 2005 frantically
searching for Mr Zahi Bou Rjeily in Beirut’s hospitals and at the scene of the explosion, and
repeatedly calling his mobile.3239 The next morning, he identified the body of his brother—who
3225
3226
3227
3228
3229
3230
3231
3232
3233
3234
3235
3236
3237
3238
3239

Victims agreed facts, V004.
Lama Ghalayini, T. 28 August 2017, p. 31.
Lama Ghalayini, T. 28 August 2017, p. 91.
Lama Ghalayini, T. 28 August 2017, p. 89.
Lama Ghalayini, T. 28 August 2017, p. 95.
Lama Ghalayini, T. 28 August 2017, p. 89.
Lama Ghalayini, T. 28 August 2017, p. 92.
Lama Ghalayini, T. 28 August 2017, p. 92. See also exhibit 1V45, p. 150.
Lama Ghalayini, T. 28 August 2017, pp 94-95.
Lama Ghalayini, T. 28 August 2017, p. 93.
Exhibit 1V45, pp 73-74.
Lama Ghalayini, T. 28 August 2017, pp 92-93.
Lama Ghalayini, T. 28 August 2017, p. 93.
Victims agreed facts, V024; exhibit 1V45, pp 404-405.
Nazih Abu Rjeily, T. 24 January 2014, pp 8-10.
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had suffocated in the dust with minor injuries 12 hours after the explosion—at the American
University Hospital morgue.3240 He testified that:
my brother did not seem dead. There was no injuries to his head, to his face, or to any other
body part … His body was intact. And of course after that we were not aware of what we
said, what we did, where we went. It was really emotional.3241

1501. The psychological impact of his brother’s death, how he died, and that he could have been
saved, was devastating for the whole family.3242 Mr Abu Rjeily described a heavy sense of
frustration and guilt: ‘If there was anyone who listened to us, maybe he would still be alive today.
Maybe he suffocated. Maybe he was screaming for help.’ He added that ‘until now we still think
that we would have been able to do something to save his life’3243 and wonders ‘what was he
suffering and thinking?’3244
1502. Having lost their father earlier in life, he stated that ‘we only had each other’ 3245 and with
Zahi’s death he lost ‘a part of me’.3246 Ms Saada Hachem Abu Rjeily,3247 mother of Mr Zahi Bou
Rjeily, who lives with Mr Nazih Abu Rjeily, ‘keeps crying all the time … She has nothing else to
do but cry, and she remembers him all the time.’3248
(d)

Victim 36

1503. Victim 36 lost a family member, with whom she was very close, in the explosion. 3249 She
stayed at home that day, confused and suffering an unbearable headache in the commotion of the
house.3250 On finding out about her family member’s death, she felt anger and guilt.3251 The stress,
and belief that her life no longer had meaning, led her to attempt suicide a couple of weeks later. 3252

3240
3241
3242
3243
3244
3245
3246
3247
3248
3249
3250
3251
3252

Nazih Abu Rjeily, T. 24 January 2014, pp 10-11.
Nazih Abu Rjeily, T. 24 January 2014, p. 11.
Nazih Abu Rjeily, T. 24 January 2014, pp 12, 14.
Nazih Abu Rjeily, T. 24 January 2014, p. 12.
Nazih Abu Rjeily, T. 24 January 2014, p. 14.
Nazih Abu Rjeily, T. 24 January 2014, p. 12.
Nazih Abu Rjeily, T. 24 January 2014, p. 13.
Exhibit 1V45, pp 399-400, 402.
Nazih Abu Rjeily, T. 24 January 2014, p. 12.
Exhibit 1V29 (V036’s statement), paras 7, 9.
Exhibit 1V29 (V036’s statement), para. 9.
Exhibit 1V29 (V036’s statement), para. 12.
Exhibit 1V29 (V036’s statement), para. 13.

Case No. STL-11-01/T/TC

493 of 2642

18 August 2020

R332479

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

1504. At the time of her statement, Victim 36 regularly suffered panic, depression, guilt and
social isolation.3253 She had seen a psychologist but found it unhelpful3254 and refused
treatment.3255 She felt responsible for the welfare of her remaining family, and like she had
disappointed her deceased family member.3256 Victim 36 wants financial compensation from the
Special Tribunal, to enable her to provide a better standard of living and medical care for her
remaining family.3257
(e)

Victim 37

1505. Victim 373258 lost ‘the person I loved the most, the person who loved me most in return.
Along with his death, the affection and tenderness he used to show me vanished.’3259 She was
enduring significant and constant mental anguish.3260 She was also very scared of the dark and
could not stand to be alone in a dark room.3261 She was waking up in the middle of the night, short
of breath, and feeling ‘terrorised and afraid’. She felt imprisoned and like she died together with
her family member.3262
1506. A medical note, dated 10 October 2011, states that she suffered from PTSD and presented
signs of depression, fatigue and low self-esteem.3263 Her depression was ongoing on 10 December
2012.3264 Victim 37 lost her sight in one eye and suffered from high blood pressure, high
cholesterol and arthritis—conditions attributed to the stress of her loss. 3265
1507. Victim 37 also suffered material damage.3266 She expects that the Special Tribunal will
punish the perpetrators, making an example of them to others that they cannot get away with
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similar crimes.3267 She hopes that others will not lose their loved ones in the same way3268 and
stated that an apology from the perpetrators ‘would mean nothing’.3269
(f)

Victim 38

1508. Victim 38’s3270 young age when her close family member died in the explosion means she
felt that she lost her chance to develop a relationship with him, or to attend his funeral and say
goodbye.3271 She stated, ‘I wanted to be there and see him getting buried … I missed the chance
to kiss him one last time. I missed the chance to hold his hand one last time.’3272 She felt often
empty and depressed, and that what should be significant celebrations and milestones were
meaningless.3273 A medical report, dated 6 December 2012, states that she was then ‘profoundly
shocked’ at her family member’s death; suffered from malaise and had difficulty sleeping; and
was irritable, angry and withdrawn. In addition, her depression was severe but she refused all
treatment.3274
1509. Victim 38 was enduring a heavy sense of guilt for the sacrifices made by her remaining
family member to provide for her needs.3275 She wants compensation for the suffering of remaining
family members, to enable them to retire and rest.3276
(g)

Victims 20, 21 and 22

1510. Victim 21 lost her husband and her children, Victims 20 and 22, lost their father, in the
explosion.3277 Professor Letschert stated that Victim 21 told her that she was sad that her children
will not have a normal childhood and sought psychological treatment following her husband’s
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1V31 (V038’s statement), paras 11-12, 14.
1V31 (V038’s statement), para. 11.
1V31 (V038’s statement), paras 12, 14.
1V45, p. 424.
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death.3278 As her husband was the breadwinner of the family, his death had materially affected
them and Victim 21 expressed a need for monetary compensation.3279
(h)

Victim 27

1511. Victim 27 lost his father in the explosion.3280 Victim 27 did not initially understand the
news of his father’s death, then became outraged and collapsed.3281 Coming to terms with losing
his father in such an arbitrary way was strenuous and had taken a long time.3282 He stated that,
while nothing can compensate the family for their loss, the Lebanese government should provide
better support for victims of this and other similar attacks. 3283
(i)

Victim 26

1512. Victim 26 lost a child in the explosion.3284 She had a nervous breakdown after her child’s
death, and felt pain in her body because of the shock and trauma she experienced.3285 She was
unable to work and personally paid for the treatment costs. She was permanently taking five
medications.3286
1513. Victim 26’s husband grew old quickly after his child’s death. In its immediate aftermath,
he developed diabetes and, later on, eyesight problems, back pain and lung deficiency, each of
which required long-term treatment with medication and hospitalisation.3287
1514. Victim 26 wanted the perpetrators of the explosion to be punished; to receive an apology
by the perpetrators; financial compensation; and believed that a memorial for the victims would
be important for those who have lost a loved one. 3288
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(j)

Victim 78

1515. Victim 783289 lost her child, whom she described as tender, kind hearted and ‘brightening
everyone’s life’, in the explosion.3290 She suffered ‘indescribable emotional pain’ and remained in
psychological turmoil. In the immediate aftermath, Victim 78 suffered a nervous breakdown and
was treated with tranquilisers. As a result of the stress, she also suffered a number of physical
ailments, requiring surgeries to her knee and shoulder. Since her child’s death, Victim 78 has had
diabetes and a heart condition, and was taking eight different medications, including sedatives.
She also suffered material damage: aside from losing her child’s financial support, she bore a large
part of the costs of her medical treatments.3291
1516. Victim 78 hopes that no one else will go through what she went through.3292 From the
Special Tribunal, Victim 78 would like the truth and for the perpetrators to be punished; an apology
from the offenders; a memorial for the victims; and financial compensation.3293
(k)

Haitham Osman’s family

1517. Mr Mohammed Osman3294 and Mr Hicham Osman3295 gave statements regarding the
impact of their brother Haitham’s death, following two surgeries which failed to correct shrapnel
damage to his liver.3296 Their mother, Ms Ghazia Houri,3297 fainted several times on the day of the
explosion.3298 She broke down and was unable to see his body, but Mohammed, his father and his
brothers viewed the body.3299 Both brothers stated that their mother was gravely impacted by
Haitham’s death.3300 His death ‘destroyed her, she did not believe that her son was dead for a full
year and would wait on the balcony for him’.3301 She began to lose her memory and spent ‘long
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hours in the house, sitting and staring blankly’.3302 Ms Houri’s health deteriorated and, at the time
of her sons’ interviews, was bed-ridden, weighing 35 kilograms, fed through a tube and unable to
walk or talk.3303 Their father, Mr Khaled Osman,3304 was also impacted, although he tried to remain
calm and control it.3305 His advanced age meant that it was difficult for him to carry his wife around
the house and support her.3306
1518. Mr Mohammed Osman found the first month very difficult and suffered from sleeplessness
and involuntary crying fits. Almost three years later, he drove close to another bomb blast, in which
his car was lifted in the air.3307 He was unharmed but thought about his family almost losing
another family member due to a bomb blast.3308 Mr Hicham Osman described his older brother as
his best friend. He was unable to eat or talk for many days after his brother’s death, and stayed at
home with their mother.3309 Mr Bassam Osman,3310 Mr Abdo Osman,3311 Ms Laura Osman3312 and
Mr Kamal Osman3313 also suffered the loss of their brother.3314
1519. The family was also financially impacted by Mr Osman’s loss, as he was one of the
breadwinners and they were in the habit of relying on each other.3315 As a result, they could not
afford proper medical care for their mother. 3316 ‘We are all suffering as a family’,3317 Mr Hicham
Osman stated, ‘there is a heavy atmosphere and a lot of sadness’.3318
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(l)

Saadeddine Hariri

1520. Mr Saadeddine Hariri,3319 who lost his father, Mr Hariri, wants to know the identities of
the perpetrators of the crime and who ordered his father’s assassination. 3320
(m)

Yasma Fuleihan

1521. According to the Legal Representatives of Victims, although he survived the blast,
Mr Bassel Fuleihan suffered third degree burns to 95 per cent of his body, and ‘quite literally had
no skin’. He was initially identified through his wedding ring and the fact that he kept repeating
one word: ‘Yasma’.3321
1522. He was flown to France for treatment, where his wife Ms Yasma Fuleihan 3322 spent 64 days
in hospital by his side, taking an active part in his treatment, until he succumbed to his injuries.3323
1523. The Legal Representatives of Victims submit that she and her children have never returned
to live in Beirut and live in perpetual fear.3324
(n)

Talal Nasser’s family

1524. Ms Ihsan Fayed,3325 upon hearing of her husband Mr Talal Nasser’s death, lost
consciousness.3326 She was then sedated.3327 She did not initially want to attend her husband’s
funeral, because she refused to accept that he was dead. 3328 The day after the funeral, she took the
flowers she had bought for him on Valentine’s Day and laid them on his grave.3329 In the period
immediately following the attack, she was unable to look after the children on her own, and her
parents stayed with her.3330 For the first few months after the bombing, she did not want to leave
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the house;3331 she suffered from anxiety and had to take medication to be able to sleep.3332
Subsequently, her whole life changed, as she had to take charge of all of the household
responsibilities, which had previously been undertaken by her husband. 3333 She received treatment
for chronic depression.3334
1525. Mr Nasser was the sole provider for the family at the time of his passing; Ms Fayed since
returned to work.3335 At the time of Ms Fayed’s testimony, Mr Nasser’s full salary continued to be
paid by the Hariri family, and she had received insurance payouts of USD 100,000. Her children
also received tuition and were to receive a trust fund from the Hariri family when they turned 20
years old.3336
1526. Ms Fayed’s eldest daughter, Ms Sarah Nasser, 3337 who was seven in 2005, had a very strong
relationship with her father.3338 She watched images of the explosion as they unfolded.3339 When
she first returned to school, she would tell the teacher she was unwell so that she could leave the
classroom to avoid questioning from the other children. 3340 Ms Sarah Nasser saw a psychiatrist for
around a year and a half to deal with her struggles with accepting the loss of her father. 3341
1527. Her youngest daughter, Ms Lynn Nasser,3342 who was four-and-a-half in 2005, did not
quite understand what had happened.3343 As she got older, she began to realise that something was
missing from her life.3344 This affected her psychologically, and as a consequence she began
stuttering when she was about seven or eight years old.3345 She saw a specialist speech therapist
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for about a year. She improved, but her stutter recurs under stress, and she still sees the speech
therapist from time to time.3346
1528. Ms Roula Nasser3347 described the impact of her brother Mr Talal Nasser’s death upon her.
She got married, as her wedding was already scheduled, but then got divorced.3348 She was still
living with their mother, Ms Siham Harb,3349 who had Alzheimer’s and was being treated for
chronic depression.3350 Her mother was forgetting things, but not her son.3351
1529. Also impacted were Mr Talal Nasser’s brothers, Mr Bilal Nasser3352 and Mr Kamal
Nasser,3353 and his sister Ms Bakiza Nasser (who is now deceased).3354
(o)

Hana Diab Al-Arab

1530. Ms Hana Diab Al-Arab3355 lost her loving husband of 34 years, Mr Yahya Al-Arab.3356
Having heard the explosion and seen her son on TV footage searching the convoy vehicles, she
went to Quraitem Palace to look for her husband.3357 Ms Hana Diab Al-Arab’s daughter, Ms Alia
Al-Arab, described her parents’ relationship as ‘lovely’ and testified that ‘they loved each other
and they were also friends. We never had problems in the family. There was a lot of love in our
whole household.’3358 Ms Hana Al-Arab was ‘devastated’ by her husband’s death.3359 She is ‘not
the same person anymore’ and is ‘always ill’.3360 She was suffering from severe depression,3361 for
which she was taking medication.3362
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(p)

Mohammed Darwiche’s family

1531. Ms Nivine Darwiche3363 last spoke to her younger brother Mr Darwiche—a bodyguard in
Mr Hariri’s convoy, whom she described as her friend and closest confidant—ten minutes before
the explosion. They planned to see each other later in the day and she urged him to finish work
soon. He said he had to get into the car as Mr Hariri was ready to leave. 3364
1532. The death of her brother, ‘the one [she] always sat with’, caused Ms Darwiche significant
mental harm.3365 She stated that she felt ‘crazy’: ‘I started seeing him standing at the window, feel
his hand on my shoulder. I would sometimes wake up and see him standing right in front of me.’ 3366
1533. Ms Darwiche was afraid to be at home alone and unable to look after her infant child.3367
Her husband took a month of unpaid leave from work to support her.3368 Ms Darwiche also suffered
material damage. As her brother was a breadwinner for their parents, the family had to take over
this responsibility; additionally, she lost the deposit on a house she had put down with her brother,
which she was later unable to purchase. Ms Darwiche hopes that the trial brings justice and the
perpetrators are punished.3369
1534. Mr Abdel-Qader Darwiche3370 testified that his deceased brother had been the sole income
earner of the family,3371 which included their parents and two sisters.3372 On his brother’s death,
he had to take on his brother’s role, and left school to work to provide for his family; this situation
continues.3373 His mother still mourned the loss of his brother, frequently crying and being
depressed.3374 His father lost all of his teeth from stress, and his condition was deteriorating.3375

3363
3364
3365
3366
3367
3368
3369
3370
3371
3372
3373
3374
3375

Victims agreed facts, V041; exhibit 1V45, pp 607-608, 610.
Exhibit 1V23 (Nivine Darwiche’s statement), paras 6-7, 9-10, 12.
Exhibit 1V23 (Nivine Darwiche’s statement), para. 12.
Exhibit 1V23 (Nivine Darwiche’s statement), para. 13.
Exhibit 1V23 (Nivine Darwiche’s statement), paras 13-14.
Exhibit 1V23 (Nivine Darwiche’s statement), para. 14.
Exhibit 1V23 (Nivine Darwiche’s statement), para. 16.
Victims agreed facts, V040; exhibit 1V45, pp 600-601, 603.
Abdel-Qader Darwiche, T. 22 January 2014, p. 16.
Abdel-Qader Darwiche, T. 22 January 2014, pp 13, 16.
Abdel-Qader Darwiche, T. 22 January 2014, pp 16-17.
Abdel-Qader Darwiche, T. 22 January 2014, p. 15.
Abdel-Qader Darwiche, T. 22 January 2014, pp 16-17.
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Mr Darwiche said he continued to suffer horrible thoughts. 3376 Since the experience of fruitlessly
searching hospitals for his brother, he had suffered from chronic gastric pain. 3377
1535. Ms Sahar Kalaoui,3378 on behalf of herself and her husband Mr Saadeddine Darwiche,3379
provided additional information to the Trial Chamber about how their son’s death affected them.
Ms Kalaoui told the Trial Chamber that Mr Darwiche’s death was very difficult and had caused
the health of all family members to deteriorate. Her husband lost his teeth. He fell down on the
day of the attack and broke his spine, and subsequently underwent three surgeries; a further surgery
was pending at the time of their appearance before the Special Tribunal.3380 He was unable to talk
after suffering from cancer.3381 The family received Mr Darwiche’s salary from the Hariri family
for some time after his death, as well as insurance pay-out for her son of USD 100,000.3382 Ms
Kalaoui told the Trial Chamber that she hopes the truth will emerge and the perpetrators will be
brought to justice, and that the family’s losses will be compensated. 3383
(q)

Victim 58

1536. Victim 583384 stated of her immediate family member and friend, who died on 14 February
2005, that ‘we used to share everything with each other’ and ‘he represented everything beautiful
in our lives’.3385 When she realised he may have been hurt in the explosion, she panicked and
became hysterical. She drove to Beirut, through the smoke and fire of burning tyres on the street
to her parents’ house, and found them ‘in very bad state’, having been informed of their family
member’s death.3386

3376

Abdel-Qader Darwiche, T. 22 January 2014, p. 16.
Abdel-Qader Darwiche, T. 22 January 2014, p. 17.
3378
Victims agreed facts, V057; exhibit 1V45, p. 620.
3379
Victims agreed facts, V044; exhibit 1V45, pp 617-618.
3380
Evidentiary matters, T. 6 September 2017, p. 13 (views and concerns expressed by Ms Kalaoui in court); see paras
810-813.
3381
Evidentiary matters, T. 6 September 2017, p. 14 (views and concerns expressed by Ms Kalaoui in court); see paras
810-813.
3382
Evidentiary matters, T. 6 September 2017, pp 14-16 (views and concerns expressed by Ms Kalaoui in court); see
paras 810-813.
3383
Evidentiary matters, T. 6 September 2017, p. 15 (views and concerns expressed by Ms Kalaoui in court); see paras
810-813.
3384
Victims agreed facts, V058; exhibit 1V45, pp 612-613.
3385
Exhibit 1V24 (V058’s statement), para. 7.
3386
Exhibit 1V24 (V058’s statement), para. 9.
3377
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1537. Victim 58 suffered a heart attack soon after. She was admitted to an intensive care unit
with life-threatening high blood pressure and a swollen heart, and remained there for a week.3387
She received treatment for an extended period and, at the time of her statement, was still taking
medication and attending a biannual check-up.3388 Victim 58 continued to suffer considerable
sadness and was unable to cook or eat dishes her family member liked or wash the clothes he left
behind.3389
1538. Her family suffered material harm as her immediate family member was the main
breadwinner.3390 She is hopeful that the Special Tribunal will find the truth and bring the
perpetrators to justice and stated that, while nothing can compensate for his death, financial
compensation would improve the family’s circumstances.3391
(r)

Ziad Tarraf’s family

1539. Mr Mamdouh Tarraf’s3392 brother Ziad died in the explosion.3393 Mamdouh Tarraf
explained that his uncles had been unable to identify his brother’s body due to the severity of the
burns.3394 The death of his brother was a huge and irreparable loss for the entire family.3395 His
father and another brother had passed away before his brother, who was the breadwinner for the
family.3396 He was particularly close to his brother, and his loss has left a void in his life.3397 At
the time of his death, his brother had been married for four years and had two children. 3398 He was
now raising his brother’s children.3399
1540. Ms Zeina Tarraf3400 spoke of the loss of her husband, Mr Ziad Tarraf. They had been
married for less than five years, but were very attached to one another.3401 She was still thinking

3387
3388
3389
3390
3391
3392
3393
3394
3395
3396
3397
3398
3399
3400
3401

Exhibit 1V24 (V058’s statement), para. 10.
Exhibit 1V24 (V058’s statement), para. 10; see also exhibit 1V45, p. 615.
Exhibit 1V24 (V058’s statement), para. 10.
Exhibit 1V24 (V058’s statement), para. 12.
Exhibit 1V24 (V058’s statement), paras 13-14.
Victims agreed facts, V046.
Exhibit 1V45, pp 667-668.
Mamdouh Tarraf, T. 22 January 2014, p. 26.
Mamdouh Tarraf, T. 22 January 2014, p. 28.
Mamdouh Tarraf, T. 22 January 2014, pp 22-23, 28.
Mamdouh Tarraf, T. 22 January 2014, p. 29.
Mamdouh Tarraf, T. 22 January 2014, pp 23, 27.
Mamdouh Tarraf, T. 22 January 2014, p. 27.
Victims agreed facts, V082; exhibit 1V45, pp 670-673, 675.
Exhibit 1V37 (Zeina Tarraf’s statement), para. 8.
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about her husband a lot and had been advised to take anti-depressants.3402 The death of their father
caused her children, who were two and four years old at the time, to suffer.3403 Her older child had
trouble at school and saw the school psychologist.3404 The Hariri family helped at first by paying
money, albeit inconsistently, but eventually the money stopped. Ms Tarraf had to sell the car and
borrow money. Ultimately, she had to leave Lebanon because she had no source of income
there.3405 Ms Tarraf explained that she would like her family to be financially compensated,
because apology by the perpetrators ‘means nothing’.3406
1541. Ms Clemence Tarraf3407 explained the impact of her brother’s death on the family. Her
mother went out searching for her son and, a month after his death, woke up at around 03:00 and
began searching for him again.3408 Her mother hated life, and still wore black all the time, even
attending Ms Tarraf’s wedding in black.3409 Mr Tarraf’s children were very young at the time; one
child was only four years old, but understood what had happened due to the devastation at
home.3410 Ms Tarraf herself experienced headaches and sleeping problems for about 50 days after
the attack. She suffered from migraines for three years and lost weight due to the stress.
Emotionally, she could not believe what had happened, as she was very close to her brother. 3411 It
also affected the family financially, as her brother had been the main provider for the family. 3412
(s)

Mohammed Riad Ghalayini’s family

1542. Ms Dina Ghalayini3413 explained that her brother, Mr Mohammed Ghalayini, was the
‘pillar of and provider for the family. I used to rely on him for everything. He was part of my
heart.’ Her mother was heavily affected by his death and had lost hope in life. Her mother consulted
psychiatrists and doctors, and received psychological treatment.3414

3402

Exhibit 1V37 (Zeina Tarraf’s statement), para. 21. Ms Tarraf explained that she did not want to take antidepressants because she wanted to deal with the loss herself and had her faith as her own medication.
3403
Exhibit 1V37 (Zeina Tarraf’s statement), paras 9, 16-17.
3404
Exhibit 1V37 (Zeina Tarraf’s statement), para. 20.
3405
Exhibit 1V37 (Zeina Tarraf’s statement), para. 19.
3406
Exhibit 1V37 (Zeina Tarraf’s statement), para. 23.
3407
Victims agreed facts, V045; exhibit 1V45, pp 657, 664-665.
3408
Exhibit 1V36 (Clemence Tarraf’s statement), para. 12.
3409
Exhibit 1V36 (Clemence Tarraf’s statement), para. 19.
3410
Exhibit 1V36 (Clemence Tarraf’s statement), para. 13.
3411
Exhibit 1V36 (Clemence Tarraf’s statement), para. 16.
3412
Exhibit 1V36 (Clemence Tarraf’s statement), para. 18.
3413
Victims agreed facts, V086; exhibit 1V45, p. 177.
3414
Exhibit 1V38 (Dina Ghalayini’s statement), para. 8.
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(t)

Victim 42

1543. Victim 42 and his wife suffered immense grief having lost their son.3415 As their son was
the family’s breadwinner, they were also materially affected.3416 For Victim 42, knowing the truth
about the attack would be the most important outcome—he wants the perpetrators to be
punished.3417
(u)

Victims 5, 7, 47, 51, 60, 61, 83, and Mr Omar Tarraf

1544. The following participating victims lost an immediate family member in the explosion of
14 February: Victim 5,3418 Victim 7,3419 Victim 47,3420 Victim 51,3421 Victim 60,3422 Victim 61,3423
Victim 833424 and Mr Omar Tarraf.3425

4.

Witnesses who are not participating victims

1545. The Trial Chamber finds beyond reasonable doubt that the following witnesses suffered
relevant harm as a direct result of the explosion, as follows.
(a)

Amer Chehadeh

1546. Mr Amer Chehadeh, a close protection officer of Mr Hariri who was driving the second
convoy vehicle, did not lose consciousness as the car flew forward and hit the ground.3426 He
stayed at the scene and did his utmost to offer assistance.3427 A witness at the scene saw
Mr Chehadeh, with a head injury, ‘very nervous’, shouting and searching for Mr Hariri’s car. 3428

3415
3416
3417
3418
3419
3420
3421
3422
3423
3424
3425
3426
3427
3428

Exhibit 1V42 (Professor Letschert’s report), p. 12 (fn. 37).
Exhibit 1V42 (Professor Letschert’s report), p. 33 (fn. 213).
Exhibit 1V42 (Professor Letschert’s report), pp 31-32 (fns 203, 207).
Exhibit 1V45, p. 161.
Exhibit 1V45, p. 165.
Exhibit 1V45, pp 689-690.
Exhibit 1V45, pp 706-707.
Exhibit 1V45, pp 815-816.
Exhibit 1V45, pp 819-820.
Exhibit 1V45, pp 678-679.
Victims agreed facts, V084; exhibit 1V45, pp 682-683.
Amer Chehadeh, T. 16 October 2014, p. 24.
Amer Chehadeh, T. 16 October 2014, pp 13, 21-22, 24-25.
Exhibit P336 (Statement of Tarek Soubra), paras 72, 90.
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1547. After most people had been evacuated from the area, Mr Chehadeh was taken to the
American University Hospital in an ambulance.3429 He suffered two punctured eardrums and was
bleeding from the ears; he had a cut vein in his neck, skull fracture and a torn muscle in his knee.
He was in shock and could not hear anything for a long time. 3430
1548. Eighteen months to two years after the explosion, Mr Chehadeh was diagnosed with
diabetes and later suffered a heart attack; he linked these conditions to his fluctuating blood
pressure and neck injury as well as the stress and suffering.3431 He sustained permanent hearing
impairment and is now unable to hear anyone speaking softly. At the time of his testimony,
Mr Chehadeh was undergoing treatment for neck pain.3432 He explained that, as a result of the
injury to his neck, the veins in his neck and head do not work properly and cause fluctuations in
blood pressure.3433 When stressed, the witness feels significant neck pain and sometimes loses his
balance and falls.3434
1549. Since the explosion, Mr Chehadeh’s memory was weaker,3435 and the memories of what
happened upset him a lot.3436 He suffered ever more frequent ‘memory flashes’ and ‘can never
forget that day as long as I live’.3437 He ‘lost a father figure’ on the day of Mr Hariri’s
assassination.3438
(b)

Bilal Omar Yamout

1550. Mr Bilal Omar Yamout suffered bruising and ruptured muscles in his back, from a window
falling onto his back in the explosion.3439 He was examined at the American University Hospital
and given medication for the pain.3440 He remained at the hospital for about two hours before

3429

Amer Chehadeh, T. 16 October 2014, p. 27; exhibit P336 (Statement of Tarek Soubra), para. 72.
Amer Chehadeh, T. 16 October 2014, p. 48.
3431
Amer Chehadeh, T. 16 October 2014, pp 29-30.
3432
Amer Chehadeh, T. 16 October 2014, pp 27-28.
3433
Amer Chehadeh, T. 16 October 2014, p. 29.
3434
Amer Chehadeh, T. 16 October 2014, p. 28.
3435
Amer Chehadeh, T. 16 October 2014, pp 6-7, 27, 30.
3436
Amer Chehadeh, T. 16 October 2014, p. 28.
3437
Amer Chehadeh, T. 16 October 2014, p. 29.
3438
Amer Chehadeh, T. 16 October 2014, p. 31.
3439
Exhibit P181 (Bilal Yamout’s witness statement), paras 13-14; exhibit P190 (Interview of Bilal Yamout), ERNs
60209295-60209296.
3440
Exhibit P181 (Bilal Yamout’s witness statement), para. 16; exhibit P190 (Interview of Bilal Yamout), ERN
60209296.
3430
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returning to the HSBC.3441 The witness took painkillers and applied medication for the bruising,
and his daily life was affected, for three months after the explosion.3442 Fear from the explosion
caused him ongoing nervous tension and high blood pressure. 3443 The windows of his 1993 Range
Rover were shattered in the explosion, the car had severe dents and the on-board computer did not
work.3444 He received some compensation for damage to his vehicle from his employer. 3445
(c)

Witness PRH009

1551. Witness 9 was hit by glass debris in the neck and upper body in the explosion. He remained
in the hospital for about three hours.3446 He suffered a 30 per cent loss of hearing and had
continuing headaches lasting several days at a time, for which he was taking medication.3447
Untreatable damage to his middle ear, which controls balance, means he was suffering
dizziness.3448 He was also suffering from ongoing knee pain.3449 Although Witness 9 did not feel
the emotional impact of the blast immediately, he subsequently suffered the indescribable pain of
losing someone very dear to his heart in Mr Hariri.3450
(d)

Alia Al-Arab and family

1552. Ms Alia Al-Arab and her brothers, Mr Tareq Al-Arab and Mr Wael Al-Arab, lost their
father.3451 They heard the explosion and waited for Mr Yahya Al-Arab’s regular call to make sure
they were okay. This did not come.3452 Ms Alia Al-Arab frantically tried to call her father, her
children’s school and her parents’ home.3453 Mr Tareq Al-Arab went to the explosion site to look
for his father among the vehicles.3454

3441

Exhibit P181 (Bilal Yamout’s witness statement), para. 17; exhibit P190 (Interview of Bilal Yamout), ERN
60209297.
3442
Exhibit P190 (Interview of Bilal Yamout), ERNs 60209297-60209298.
3443
Exhibit P190 (Interview of Bilal Yamout), ERNs 60209298-60209299.
3444
Exhibit P190 (Interview of Bilal Yamout), ERN 60209299.
3445
Exhibit P190 (Interview of Bilal Yamout), ERN 60209300.
3446
Witness PRH009, T. 11 October 2016, p. 47.
3447
Witness PRH009, T. 11 October 2016, pp 47-48.
3448
Witness PRH009, T. 11 October 2016, p. 48.
3449
Witness PRH009, T. 11 October 2016, pp 46-47.
3450
Witness PRH009, T. 11 October 2016, pp 47-48.
3451
Alia Al-Arab, T. 4 December 2015, p. 72.
3452
Alia Al-Arab, T. 4 December 2015, pp 75-76.
3453
Alia Al-Arab, T. 4 December 2015, p. 75.
3454
Alia Al-Arab, T. 4 December 2015, pp 75-76.
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1553. Ms Alia Al-Arab had a very strong relationship with her father, who was her ‘closest friend’
and support, in constant contact and very attached to his grandchildren. 3455 On being informed of
her father’s death, she was ‘crying and screaming’; for the following two days she was ‘not really
aware of what was happening around me’.3456 Ms Al-Arab testified that since his death, she has
felt constant fear for her children and family, and suffers panic attacks if there is an explosion; she
was taking medication for anxiety and panic attacks.3457 Mr Wael Al-Arab, whose health situation
requires constant support, lost his primary carer,3458 a role then taken up by his mother,3459 and
was taking anti-depressants.3460 Ms Alia Al-Arab testified that her family wants truth and justice,
for the perpetrators to be punished, and that the Special Tribunal’s work is ‘a great source of relief’
for the family.3461
(e)

Tarek Soubra

1554. Mr Tarek Soubra, a civilian bodyguard for Mr Hariri who was on leave on the day of the
explosion,3462 dropped to the floor as the windows of the nearby shop in which he was standing
shattered. About 15 minutes later, convinced by passers-by that the convoy had been hit, he ran on
foot to the explosion.3463 He looked for Mr Hariri’s car but could not recognise any of the convoy
vehicles. Mr Soubra saw his colleagues, Mr Mohammed Dia, Mr Hassan Al-Ajouz and Mr Amer
Chehadeh, injured and in distress.3464 Colleagues told the witness that they saw him in a state of
shock and repeating ‘what happened?’3465
1555. He remained at the scene for about an hour before taking Mr Chehadeh to the hospital,
where many people were shouting and crying.3466 Ambulances arrived with the bodies of deceased
persons. When he saw Ms Joumana Hariri and Mr Bahaa Hariri, Mr Soubra knew that Mr Hariri’s
body had been found. Mr Soubra returned to Quraitem Palace and found his family outside; his

3455
3456
3457
3458
3459
3460
3461
3462
3463
3464
3465
3466

Alia Al-Arab, T. 4 December 2015, pp 73, 78.
Alia Al-Arab, T. 4 December 2015, p. 77.
Alia Al-Arab, T. 4 December 2015, p. 78.
Alia Al-Arab, T. 4 December 2015, pp 73-74.
Alia Al-Arab, T. 4 December 2015, p. 79.
Alia Al-Arab, T. 4 December 2015, p. 74.
Alia Al-Arab, T. 4 December 2015, p. 80.
Exhibit P336 (Statement of Tarek Soubra), para. 32.
Exhibit P336 (Statement of Tarek Soubra), para. 72.
Exhibit P336 (Statement of Tarek Soubra), paras 72, 90.
Exhibit P336 (Statement of Tarek Soubra), para. 90.
Exhibit P336 (Statement of Tarek Soubra), paras 72, 90.
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wife had forgotten that he was off work that day and ‘everyone was very stressed’. Inside the
palace ‘everyone was crying and whenever I faced one of my colleagues we started crying’.3467
1556. For the witness and his family, ‘it was a very dramatic day’. Mr Soubra stated that
Mr Yahya Al-Arab was just like his father, and he had been ‘completely different’ since the
explosion. Having for a time believed him to be hurt, his wife, mother and son were traumatised
by the events.3468

5.

Tertiary harm

1557. In Professor Letschert’s opinion, the ‘main difference’ between terrorism and other crimes
lies ‘in the context in which terrorist victimisation occurs, and its audience. Victims of terrorism,
by definition, are attacked as representative of a larger group’.3469 In her view, with these crimes,
‘we don’t only talk about the direct victim but we talk about actually the entire population, and we
could stretch it even further, the entire international community.’ 3470
1558. The Trial Chamber heard evidence from several victims about the broader impact of the
attack. Mr Nohra stated that the attack was on the whole country. ‘What happened has affected
everyone.’3471 Similarly, Mr Amer Chehadeh testified that ‘the assassination of Rafik Hariri was
the assassination of the entire country’.3472 In Mr Nasser’s view, the death of Mr Hariri meant that
he had ‘lost a dream, not only relating to his brother, but also relating to his country, losing a prime
minister that could have guaranteed a stable Lebanon’.3473
1559. Some victims feared the prospect of further attacks.3474 Mr Mohammed Osman, following
his close encounter with another terrorist attack two years later, gave evidence that he ‘holds a
grudge against Lebanon, I am sick and tired of it, because we are never safe’.3475

3467
3468
3469
3470
3471
3472
3473
3474
3475

Exhibit P336 (Statement of Tarek Soubra), para. 72.
Exhibit P336 (Statement of Tarek Soubra), para. 90.
Exhibit 1V42 (Professor Letschert’s report), p. 10.
Rianne Letschert, T. 8 September 2017, p. 44.
Exhibit 1V12 (Rabih Nohra’s statement), para. 19.
Amer Chehadeh, T. 16 October 2014, p. 31.
Exhibit 1V42 (Professor Letschert’s report), p. 10.
Rianne Letschert, T. 8 September 2017, pp 82-83.
Exhibit 1V26 (Mohammed Osman’s statement), para. 17.
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1560. Victim 16 gave evidence that the perpetrators of the attack ‘have killed tens and hundreds,
morally and psychologically. If the sentence is rendered, because we trust the Special Tribunal for
Lebanon, then people will recover hope. And then the Lebanese people would decide to keep living
in Lebanon.’3476 Mr Abou-Chaaya stated that he would like Lebanon to find the truth.3477 Similarly,
Witness 352 testified that, as a Lebanese person, he wants the Special Tribunal to uncover the truth
of who killed Mr Hariri:
We have never seen such a leader in the history of Lebanon. I do not belong to any political
party or political affiliation or political group in Lebanon. I’m a Lebanese citizen … And
when we had a leader such as Rafik Hariri, he came to contribute to the development of
Lebanon … He was not only helping people from his sect or religion, he was helping
students from all religious groups in Lebanon … he was the only leader in the history of
Lebanon that can be described as a patriotic leader … we want to see the truth.3478

3476
3477
3478

Victim V016, T. 30 August 2017, p. 75.
Exhibit 1V14 (Raymond Abou-Chaaya’s witness statement), para. 17.
Witness PRH352, T. 24 January 2014, pp 24-25.
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VII.

RELIABILITY OF TELECOMMUNICATIONS
EVIDENCE

Summary of the evidence and findings
1561. The Prosecution’s case relies upon expert cell site analysis of the call data records of
mobiles it attributed to the four Accused, and Mr Badreddine. Mr John Edward Philips, an expert
in cell site analysis and telecommunications, gave extensive opinion evidence on the
telecommunications data provided by two Lebanese telecommunications providers, Alfa and
Touch, relating to particular mobiles. This was to identify their approximate geographic location
and to track their movements.
1562. Mr Philips used the call data records of these mobiles, and the cell site data relating to the
cell masts to which they connected. He also used the networks’ coverage maps which show where
cell sectors provide the predicted best coverage and plotted them onto Google Earth. The
Prosecution used its own software, the ‘electronic presentation of evidence’, to illustrate the
relevant mobile call and movement patterns by plotting the coverage maps onto it.
1563. The Trial Chamber was satisfied that Mr Philips’s cell site analysis was sufficiently reliable
to use to assess the general locations and movements of these mobiles. The Trial Chamber was
also satisfied that Alfa’s and Touch’s call data records and cell site data were business records
created in the normal course of their business. Much of the evidence of the Alfa and Touch
representatives, respectively Witnesses 705 and 707, was based on business records mainly
produced in the normal course of business.
1564. The Trial Chamber was also satisfied of the reliability of their evidence as suitably
qualified corporate witnesses who used a range of data from relevant sources, including
information from outside of their own personal knowledge. The Trial Chamber was thus satisfied
that the telecommunications data had the necessary probative value to use to determine that
specified mobiles were communicating with each other in the four pleaded Red, Yellow, Blue and
Green networks, and the Purple group of mobiles, and to approximately locate the mobiles.
1565. The evidence is also sufficiently reliable and probative to use to determine whether the four
Accused and Mr Badreddine were using the personal mobiles allegedly attributed to each. Hence,
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the cell site evidence had the probative value needed to determine whether the personal mobiles
of Mr Ayyash, Mr Badreddine and Mr Merhi were co-locating with the relevant pleaded Red,
Yellow, Blue and Green network mobiles, and thus whether these mobiles had a single user. In
making these findings, the Trial Chamber carefully considered the inherent margin of error in
Alfa’s and Touch’s predicted coverage maps, the non-contemporaneous nature of some of the
basic cell data the Prosecution was using and the approximation method used to produce the data.

A.

Introductory concepts
1.

Introduction and overview

1566. The case against the four Accused and the pleaded co-conspirator, Mr Badreddine, is based
upon analysing communications between mobiles attributed to them, on either their personal
mobiles or mobiles alleged to have communicated with each other in the four pleaded Red, Yellow,
Blue and Green networks. The Prosecution led evidence of the telecommunications data that it
argued related to their mobile communications throughout the indictment period. According to the
Prosecution, when taken in conjunction with the evidence of Mr Hariri’s movements and other key
events, this evidence demonstrates their involvement in the planning and execution of the attack,
such as by watching his movements and searching for appropriate places to launch the attack on
his convoy. This evidence derives from the cell network and call data records of two Lebanese
telecommunications providers, Alfa and Touch. To use these records to attribute mobiles to the
Accused, the Trial Chamber must be satisfied that they are reliable.
1567. This required evidence of how Alfa and Touch functioned; this included the production of
the call data records, and how these companies organised their cell sites, including mapping the
relevant cell sectors. The Trial Chamber received extensive evidence on this from representatives
of the two companies and from a telecommunications cell site expert.
1568. The Trial Chamber, on the Prosecution’s application, declared Mr Philips an expert in
telecommunications and cell site analysis and received his eight expert reports on single user
analysis into evidence. The reports concern cell site analysis generally, and the analysis of the
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pleaded networks and attribution of these mobiles in particular.3479 He also provided extensive
testimony in support of these reports.
1569. Generally, Mr Philips described how cell site analysis, since its inception in the early 1990s
and more widespread use after 2000, has been used to investigate major crimes. He described it as
being analogous to, and used in the same way as DNA analysis, fingerprinting, blood analysis and
CCTV. Cell site analysis can provide indications of a suspect’s presence in an area and movement,
a suspect’s identity and the contacts of a particular mobile.3480
1570. Mr Philips explained that cell site analysis aims to give an approximation of a mobile
telephone’s location from calls it has made or received.3481 He believed that it is in many ways
superior to forensic evidence, such as finger print and DNA analysis, because it is always available
and time-specific. Cell site analysis can lead to or be used in conjunction with other investigative
methods, such as reviewing CCTV records, to definitively place a mobile and its user in a specific
location.3482
1571. Unlike GPS, cell site analysis cannot pinpoint the location of a mobile, and by extension
the mobile’s user, at the time of use.3483 It can, however, indicate ‘the likely area’ of a mobile’s
location at a particular time with ‘extremely high’ accuracy.3484 Cell site analysis also shows the

3479

Decision on opinion evidence (Mr Donaldson), paras 16, 19, 69, 96; Decision on request to strike portions of an
expert report, para. 8; Decision on expertise (Mr Philips – GSM); Decision on expertise (Mr Philips –
Telecommunications and cell site). As an external expert, the Trial Chamber received Mr Philips’s general report on
cell site analysis, ‘An Introduction to Cell Site Analysis as Applied to GSM Networks’ (exhibit P549) and seven single
user analysis reports (exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash); exhibit P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8); exhibit
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review); exhibit P1936
(Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and Blue 585); exhibit
P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine); exhibit P1938 (Expert
report of John Edward Philips – Single user analysis with end cell review, Suspect 3, Mr Merhi); exhibit P2120 (Expert
report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi)). The Trial Chamber received four
additional reports on mission phones prepared by Mr Philips (exhibit P1114 (Expert report of John Edward Philips –
Red mission phones); exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones); exhibit P1116
(Expert report of John Edward Philips – Green mission phones); exhibit P1117 (Expert report of John Edward Philips
– Common Mission Phones)). See also Decision on opinion evidence (Mr Donaldson), pp 16-19, referring to John
Edward Philips, T. 18 August 2015, pp 4-8, 12-39, T. 25 April 2017, pp 7-12 (cross-examination by the Ayyash
Defence); exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
p. 145.
3480
John Edward Philips, T. 18 August 2015, p. 50.
3481
John Edward Philips, T. 20 August 2015, p. 55.
3482
John Edward Philips, T. 18 August 2015, p. 51.
3483
John Edward Philips, T. 18 August 2015, pp 48-49, 55, 58-60.
3484
John Edward Philips, T. 18 August 2015, p. 55.
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movement of a mobile progressively over time and over multiple calls.3485 As a result, if two or
more mobiles have similar movement patterns over a sustained period, a cell site analyst may find
that these mobiles are ‘co-locating’ and hence have a single user.3486
1572. This telecommunications data, on which the Prosecution relied, contains details of the
outgoing and incoming numbers; the time date and duration of each call; and the network mast
activated by the call. This points to the mobile user’s approximate location.3487 Mr Philips
explained that mobile networks generate this data for their own billing and system purposes.3488
For this reason, the providers have a genuine incentive to ensure its accuracy, especially in
competitive markets because networks with subpar coverage or a reputation for inaccurate billing
will not last.3489 Although the telecommunication providers do not generate the data for forensic
purposes, it has evolved and was subsequently adapted and refined for cell site analysis. 3490
1573. To understand the underlying data, Prosecution analysts extracted the calls relating to a
particular mobile number from call data records and presented them in what are termed ‘call
sequence tables’, arranged chronologically. These tables are a form of derivative evidence that
makes the information in the call data records explicable. The Prosecution also used Alfa’s and
Touch’s maps depicting the approximate coverage for the relevant cells in their networks. These
are described as ‘best server coverage maps’. During the trial, the Prosecution presented the
evidence using demonstrative aids, including its in-house electronic presentation of evidence
(EPE) software.3491
1574. Understanding the cell site evidence in this case requires a more detailed examination of
how cellular networks generate this data, and the information that the Prosecution relies upon.
2.

GSM system

1575. As part of his overview, Mr Philips explained that mobile networks were first
conceptualized in the 1980s, created in 1990, and the first Global System for Mobile

3485
3486
3487
3488
3489
3490
3491

John Edward Philips, T. 18 August 2015, p. 49.
John Edward Philips, T. 18 August 2015, pp 59-62.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 108.
John Edward Philips, T. 18 August 2015, pp 49-51.
John Edward Philips, T. 18 August 2015, pp 51-52.
John Edward Philips, T. 18 August 2015, pp 49-50.
See sub-section (H) ‘Electronic presentation of evidence (EPE)’, below.
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communication, or GSM, was introduced in 1991 in Finland.3492 This first generation ‘1G’ network
was incompatible with other 1G networks.3493 To facilitate pan-European coverage, a second
generation of GSM systems was developed, replacing 1G.3494 The ‘2G’ system was adopted
worldwide, including in Lebanon, where the system was installed in 1994.3495 The three main
component groups of GSM architecture are: first, mobile stations, second, a base station subsystem and third, a switching subsystem.3496
1576. A mobile station (MS) has two operational parts, namely, mobile equipment and SIM
cards.3497
1577. The mobile equipment is the telephone or handset the subscriber uses to access the network,
and it has a unique identity number known as the IMEI. This has 14 digits and contains information
such as the handset’s make and model and a serial number to identify a particular handset.
Sometimes the manufacturers add one or two digits.3498 The first eight digits signify the ‘Type
Allocation Code’ (TAC) describing the mobile’s brand and model. The remaining digits are
defined by the manufacturer: six are the serial number and one is a check digit. 3499
1578. The SIM card is an electronic chip inserted into a handset; the SIM is personalised by
associating that handset with a specific user and a particular number.3500 It is uniquely identified
by an integrated circuit card identifier serial number which may be printed on the SIM card, but is
also in the SIM card as a 19 or 20 digit number. The SIM card holds the International Mobile
Subscriber Identity (IMSI); this is a unique number that identifies the subscriber over the radio

3492

John Edward Philips, T. 18 August 2015, pp 18, 26-27, 65.
John Edward Philips, T. 18 August 2015, pp 15, 26, 65.
3494
John Edward Philips, T. 18 August 2015, p. 65.
3495
John Edward Philips, T. 18 August 2015, pp 15-16, 18-19, 26-27, 29, 65-66; exhibit P549 (Expert report of John
Edward Philips – Cell site analysis introduction), p. 18.
3496
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 18-20.
3497
John Edward Philips, T. 18 August 2015, pp 66-67; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 24.
3498
John Edward Philips, T. 18 August 2015, pp 75-76.
3499
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 93.
3500
John Edward Philips, T. 18 August 2015, pp 66-67; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 26.
3493
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path and is used elsewhere over the network.3501 The number associated with the SIM card is
distinct from the telephone number assigned to the user. 3502
1579. The base station sub-system is the central equipment of the GSM network. 3503 It provides
the link between the mobile and the switching subsystem. Mr Philips explained that mobiles do
not ‘talk to each other directly’, but rather the ‘mobile talks into the network, and it talks into the
network via a base station normally known as a cell site’.3504
1580. The base station sub-system has two operational parts: a base transceiver station (BTS) and
a base station controller (BSC). The base transceiver station has transmitting and receiving
antennas and signalling equipment that provide air interface for a cell to route the call. This
equipment is collectively termed a ‘cell site’.3505
1581. The base transceiver station communicates with the mobile. A single base transceiver
station can support one or more cells.3506 Urban base stations are typically cell towers with
antennas mounted on the top or antennas mounted on roofs or the sides of buildings.3507 Cell towers
are also called ‘masts’. The base station controller supervises and controls a number of the base
transceiver station’s functions, including its cell administration. A base station controller may be
located with the mobile switching centre which can control many base station controllers.3508
1582. The switching subsystem is the main switching centre of the GSM network and has a
number of functional blocks.
1583. First, the mobile switching centre (MSC) handles call setting up, routing and supervising
calls between external networks, such as the integrated services digital network (ISDN) and public

3501

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 26-27.
John Edward Philips, T. 18 August 2015, pp 67-69.
3503
John Edward Philips, T. 18 August 2015, pp 83-84; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 18-19.
3504
John Edward Philips, T. 18 August 2015, pp 77-78.
3505
John Edward Philips, T. 18 August 2015, p. 83.
3506
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 19.
3507
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 43-44.
3508
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 19.
3502
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switched telephone network (PSTN),3509 and the mobile.3510 The MSC also creates the call data
records relating to calls which are subsequently used, for instance, for billing.3511 These records,
corresponding to outgoing and incoming calls and text messages, accumulate at the mobile
switching centres until the call data records are retrieved from the MSCs at regular intervals by the
mediation platform; this is a system used to convert certain data types into other data types. 3512
1584. Second, the home location register (HLR) is a database which holds subscriber information
related to that network. Only one HLR in any network maintains data on the current location of a
mobile, identification numbers and various addresses.3513
1585. Third, the visitor location register (VLR) is another type of database that supports
registration, authentication and call routing to or from a mobile roaming in an area of a mobile
switching centre.3514 ‘Roaming’ allows a mobile to operate on a cellular network other than the
network to which the mobile is subscribed, that is, its home network. Each MSC has a VLR that
holds the data relevant for handling calls from or to the mobiles that are currently in its area. The
relevant data is downloaded from the HLR when the mobile subscriber switches on the mobile in
the area of the visited MSC, in that way initiating the registration process.3515 Both the VLR and
the HLR ensure that calls or messages are sent to the appropriate cell site, as the receiving mobile
could be located anywhere on a network which permits roaming. 3516
1586. Fourth, the equipment identity register (EIR) is a type of database, which stores the IMEI
of the mobiles that are used on the system, so if, for example, a handset is stolen, it can be
blacklisted and hence prevented from accessing the system.3517

3509
The ISDN is a circuit-switched digital telephone network system which provides voice and data over conventional
telephone circuits. The PSTN is a normal public telephone system. The gateway mobile services switching centre
(GMSC) is a mobile switching centre serving as an interface between the mobile network and other networks such as
PSTN and ISDN, exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 19, 169170.
3510
John Edward Philips, T. 18 August 2015, pp 78, 88-89.
3511
John Edward Philips, T. 18 August 2015, p. 89; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 19.
3512
John Edward Philips, T. 18 August 2015, pp 92-93.
3513
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 19.
3514
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 20, 27-28, 36, 172.
3515
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 19-20.
3516
John Edward Philips, T. 18 August 2015, p. 85.
3517
John Edward Philips, T. 18 August 2015, pp 85-86.

Case No. STL-11-01/T/TC

518 of 2642

18 August 2020

R332504

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

1587. Fifth, the authentication centre (AUC) is a processing centre that is associated with the
HLR. Its main purpose is to provide data security features that authenticate the subscriber.3518
1588. The image below is extracted from Mr Philips’s general report ‘An Introduction to Cell
Site Analysis as Applied to GSM Networks’, exhibit P549, and shows the main components of a
GSM network.3519

3.

Configuration of individual markets

1589. Mr Philips explained that after a common GSM system was created in 1990 in Europe,
individual markets configured aspects such as the mobile interface, billing and coverage to suit
their own needs.3520 However, for the entire system to work, it was crucial that the technology in
each country and for each market was compatible with the central GSM system.3521
1590. The GSM system’s basic operations incorporate variables to accommodate different
environments—urban, rural and hotspots where cell sites operate differently—to provide optimal
service.3522 Similarly, all systems generate and use the same data for cell site analysis.3523 Although
Mr Philips had no detailed knowledge of the Lebanese networks, he was unaware of anything

3518

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 20, 168.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 18. For completeness:
the public land mobile network (PLMN) is a land mobile network established to provide telecommunication services
to the public, exhibit P549, p. 171.
3520
John Edward Philips, T. 18 August 2015, p. 19.
3521
John Edward Philips, T. 18 August 2015, pp 18-19, 28.
3522
John Edward Philips, T. 18 August 2015, pp 31-32.
3523
John Edward Philips, T. 18 August 2015, pp 32-33.
3519
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‘unique about Lebanon that would make certain peculiarities that only appear there within the
context of the GSM system’.3524
1591. He also explained that base GSM systems are configured for the particularities of
individual markets.3525 These may include features such as the area over which a cell site may
work and the capacity provided within a network.3526 Although all networks have a common
fundamental architecture, no GSM systems are configured identically; each must be configured
according to the geography and population density of the area covered.3527 Cell site analysis, Mr
Philips explained, does not take into account such individual changes to systems because the
system already accounts for those variables.3528
1592. The Lebanese GSM system was installed in 1994.3529 Mr Philips, who is British, stated that
because the Lebanese network was installed very soon after the European first network, he ‘would
imagine the systems were brought in from Europe’.3530 He expected the technology used in the
Lebanese GSM system to be very similar to the UK’s.3531
1593. However, he had no knowledge of the Lebanese system ‘in terms of background detail and
the exact configuration, but the operation is the same as anywhere in the UK’. 3532 Mr Philips noted
that while it was common practice in his UK investigations to perform field measurements to
ensure the accuracy of the network and best server maps, he was not asked to take any of these
steps in this case.3533 The Prosecution did not suggest that he travel to Lebanon to conduct his cell
site analysis, even though Mr Philips thought that this would have been beneficial. 3534

4.

Sending SMS

1594. Sending an SMS, or text message, follows mainly the same procedure as a voice call. The
main difference is that text messages are stored in an SMS message centre—between the switching
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centres—until the incoming mobile is switched on, and within coverage, enabling it to receive
messages. In a store-and-forward process, the message is stored and then forwarded to the
incoming mobile almost immediately. However, if the incoming mobile is switched off or not
within coverage, the message will remain at the SMS message centre until the incoming mobile
can receive the message. If a mobile remains switched off or out of coverage for some period,
messages can get ‘pent-up’, at the SMS message centre, until the mobile is available. The mobile
will then receive a succession of messages sent when it was unavailable. The significance of this
is that the time when a message is sent may not correspond to when it is received. 3535
5.

Theft or loss of handset or SIM

1595. Mobile telephones, as noted above, have two parts, namely, the handset and a SIM card. 3536
Because a telephone number is assigned to a SIM card, the telecommunications company can
provide a new device and reassign the original number to a new SIM card if a mobile is lost or
stolen. Losing a mobile means losing a SIM card and IMSI number, but not the telephone
number.3537
1596. Mr Philips explained that due to the sophisticated authorisation procedures, it is extremely
difficult for someone other than the owner of the telephone number to use that number. When a
mobile accesses a mobile network, it goes through an authorisation process where the network
sends a number to the mobile. In response, the mobile uses its own personal key that is unique to
the SIM to produce a number sequence that the mobile sends back to the network. The mobile can
log on and use the network if the network is expecting that number sequence from the mobile.
Once logged in, the network assigns the telephone a temporary IMSI (TMSI) for use over a short
period. The TMSI can change several times in a day. That is why stealing a telephone number is
not as simple as knowing the IMSI number, because the number communicating with the network
is often the TMSI number.3538
1597. Additionally, the same telephone number cannot be attributed to two different SIM cards.
If a handset is stolen or lost, the SIM card is also lost.3539 Mr Philips explained that the mobile
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network can be informed of this directly, but it will most likely become aware of a stolen handset
or SIM card when the user comes in to replace it. If the user requests the same telephone number,
the network checks to see if the telephone number is available, and may discover that the number
is already associated with a different SIM. The network will then deregister the telephone number
from the stolen SIM to register it to the newly purchased SIM. 3540 If someone tries to use the old
SIM to make a call, the network will reject the call; this is because the SIM has been dissociated
from the number and no longer has access to the network. However, until the mobile company
dissociates a telephone number from a SIM, someone may use a stolen handset or SIM card to
make and receive calls.3541
1598. Some handset manufacturers restrict their use to one network.3542 However, if a mobile is
unlocked and therefore usable on any network, it can accept any SIM without affecting the
mobile’s functionality. Mr Philips explained that swapping a SIM from one handset to another
does not change the IMSI or telephone number, but the IMEI will change to reflect the new
handset’s make and model.3543
6.

Call data used for cell site analysis

1599. Call data records, cell data and location area codes—collectively termed ‘raw data’—are
used to conduct cell site analysis.3544 In his general report, Mr Philips explained that call data refers
to call metadata collected by telecommunication providers and the location area code refers to the
unique identification number of a cell. To analyse the data, network providers must provide, upon
request, call data records for the mobiles of interest.
1600. In his experience, depending on the network, this data will be in different formats and may
be in single or multiple files. The cell used may be difficult to identify in call data records because
the ‘cell identity’ or ‘cell ID’ is represented by a number which provides no information about the
cell used.3545 In other words, an identifying number rather than the cell’s name is used as the cell’s
identity.
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1601. For some networks, the cell identity may not be sufficient and the location area code may
also be needed. Cell site data is static data, Mr Philips explained, at least compared with dynamic
data in which call data records are produced with every voice call or text message. 3546
(a)

Call data records

1602. Call data records, as opposed to the content of the calls, are the call metadata collected by
telecommunication providers, such as Alfa and Touch, for customer billing and system
management purposes.3547 They are digital data of telephone activity automatically generated and
retained in the course of the ordinary business activity of these types of companies. The data
contains details of the outgoing and incoming numbers, the time, date and duration of each call
and the cell mast activated by the call.3548
1603. These records are dynamic because they are produced with calls or texts. Two records are
created for each call: one for the incoming call and one for the outgoing call. However, Mr Philips
explained, no record is created if a call is attempted but does not connect, for example, when a call
is made but is cut short before connecting to a system such as a voice message system. 3549
1604. MSCs generate this data in a raw, unrefined and unprocessed format. The MSC data is
read-only; it can be viewed, but not modified.3550 The image below—an extract from a slide
presentation entitled ‘Cell site analysis’ that Mr Philips used as visual aid during his testimony—
shows call data records in their raw format.3551 This illustrates that when viewed in its raw form,
the data is effectively unreadable.

3546

John Edward Philips, T. 18 August 2015, pp 94, 98.
John Edward Philips, T. 18 August 2015, pp 32, 51, 102; exhibit P549 (Expert report of John Edward Philips –
Cell site analysis introduction), p. 86.
3548
John Edward Philips, T. 18 August 2015, pp 100, 104-105.
3549
John Edward Philips, T. 18 August 2015, pp 94-96.
3550
John Edward Philips, T. 18 August 2015, p. 98.
3551
John Edward Philips, T. 18 August 2015, p. 103; exhibit P550 (PowerPoint presentation, John Edward Philips),
slide 43. The grey boxes in the extract show redactions of telephone numbers, for example 03/1234567.
3547
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Example of call data records in raw format from Mr Philips’s PowerPoint presentation: An
introduction to cell site analysis as applied to GSM networks – exhibit P550, slide 43

1605. The Prosecution extracted and arranged the call data records into call sequence tables—
analysed below at paragraphs 1624-1636—that allowed the analysis and presentation of this data.
1606. The Prosecution relied on these tables to prove that mobile users, whom it alleges included
the four Accused and Mr Badreddine, contacted each other.3552 Using these tables in conjunction
with cell site evidence, the Prosecution attempted to show where they were geographically when
they made the calls.3553 Alfa and Touch, like all mobile networks, created maps that show the
predicted best server coverage for the cells in their networks.3554 From this information and other
cell site evidence, the Prosecution analysed and approximated, using cell site analysis, the location
of a mobile connecting to a network.3555
1607. The Prosecution filed 20 motions and supplementary applications seeking the admission
into evidence, under Rules 154 and 155, of call sequence tables derived from call data records and
the related witness statements.3556 The Trial Chamber declined to admit the call data records

3552

Prosecution final trial brief, para. 51.
Prosecution final trial brief, para. 54.
3554
Prosecution final trial brief, paras 65-66; Prosecution closing submissions, T. 11 September 2018, p. 44. See also
Witness PRH707, T. 9 February 2016, pp 24-27; Witness PRH705, T. 5 May, 2016, pp 91-92; John Edward Philips,
T. 19 August 2015, pp 35, 60-65.
3555
Prosecution final trial brief, para. 54; Prosecution closing submissions, T. 11 September 2018, pp 46-47.
3556
F1831, Prosecution Motion For the Admission of Red Network-Related Call Sequence Tables and Related
Statement, 28 January 2015; F1832, Prosecution Motion for the Admission of Green Network Related Call Sequence
Tables and Related Statement, 29 January 2015; F1836, Prosecution Motion for the Admission of Purple Phone
Related Call Sequence Tables, 30 January 2015; F1837, Prosecution Motion for the Admission of Blue NetworkRelated Call Sequence Tables and Related Statements, 2 February 2015; F1840, Prosecution Motion for the Admission
of Yellow Phone Related Call Sequence Tables and Related Statements, 3 February 2015; F1911, Supplementary
Submission to “Prosecution Motion for the Admission of Green Network Related Call Sequence Tables and Related
Statement” of 29 January 2015, 16 April 2015; F2607, Supplementary Submission to Prosecution Motion for the
Admission of Yellow Phone-Related Call Sequence Tables and Related Statement, 30 May 2016; F2123, Public
Redacted Version of Prosecution Motion for the Admission of Call Sequence Tables Related to the Accused Ayyash,
7 October 2016; F2137, Public Redacted Version of Prosecution Motion for the Admission of Call Sequence Tables
Related to the Accused Badreddine and Related Statements, 7 October 2016; F2140, Public Redacted Version of
3553
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themselves into evidence—as opposed to call sequence tables—as they are voluminous and
unreadable in their raw format.3557
1608. Before deciding on whether to admit the call data records or only the call sequence tables,
the Trial Chamber heard evidence on the creation, storage and retrieval of the call data records and
on the provenance, accuracy, integrity and authenticity of both the call data records and the call
sequence tables.3558
1609. The Trial Chamber determined that no practical utility could exist in admitting into
evidence all the call data records from which the call sequence tables are derived. A Prosecution
analyst testified that the raw data received from Alfa and Touch consisted of billions of records
and terabytes of data, and without uploading them into a database they would be illegible and not
searchable.3559 Without extraction of the relevant data into a readable format, it is meaningless, as
the extract above from Mr Philips’s slide shows.3560 In four decisions, the Trial Chamber explained
at length that admitting the underlying raw call data records into evidence would have made no

Prosecution Motion for the Admission of Call Sequence Tables Related to the Movements of Rafik Hariri and Related
Events, 10 October 2016; F2124, Public Redacted Version Prosecution Motion for the Admission of Call Sequence
Tables Related to the Accused Merhi, 11 October 2016; F2125, Public Redacted Version of Prosecution Motion for
the Admission of CSTs and SMS CSTs Related to the Accused Assad Hassan Sabra, 7 October 2016; F2126, Public
Redacted Version of Prosecution Motion for the Admission of Call Sequence Tables Related to the False Claim of
Responsibility, 11 October 2016; F2127, Public Version of Prosecution Motion for the Admission of Call Sequence
Tables Relevant to the Purchase of the Mitsubishi Canter and the Sale of Red Network Handsets, 11 October
2016; F3010, Prosecution Application for the Admission into Evidence of Nine Exhibits Previously “Marked for
Identification”, 22 February 2017; F2996, Public Redacted Version of Prosecution Motion for the Admission of 10
Call Sequence Tables Related to the Accused Ayyash and the Accused Merhi pursuant to Rule 154 and one related
witness statement pursuant to Rule 155, 7 March 2017; F3454, Prosecution Motion for the Admission of a
Supplementary Call Sequence Table Related to P01340 pursuant to Rule 154 and a Related Witness Statement
pursuant to Rule 155, 4 December 2017; F3084, Public Redacted Version of Prosecution Motion to Admit 27
Documentary Exhibits and 1 Witness Statement Relating to the Attribution of Telephone Numbers to Hassan Habib
Merhi, 31 July 2019; F3412, Public Redacted Version of Prosecution Motion for the Admission of a Call Sequence
Table Related to the Accused Merhi Pursuant to Rule 154 and a Related Witness Statement Pursuant to Rule 155, 2
August 2019.
3557
Decision on five Prosecution motions on call sequence tables and witness statements, para. 113; Decision denying
admission of two call sequence tables, para. 21; Decision admitting single user report (Grey mobile), para. 27.
3558
For example, Decision on five Prosecution motions on call sequence tables and witness statements; Appeal
decision on legality of transfer of call data records.
3559
Spartak Mkrtchyan, T. 14 September 2015, pp 41, 80, 82-83, T. 15 September 2015, p. 26; see also Prosecutor’s
opening statement, T. 16 January 2014, p. 48.
3560
Exhibit P550 (PowerPoint presentation, John Edward Philips), slide 43.
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difference in any practical sense because only the call sequence tables could make this raw data
meaningful and legible.3561
1610. The Badreddine and Oneissi Defence, in response to the Prosecution’s application to admit
call sequence tables into evidence, moved the Trial Chamber under Rule 162 (B)3562 to exclude
the call sequence tables from the evidence on the basis that the data used to produce the tables was
gathered in breach of international standards on human rights, including the right to privacy, and
the applicable Lebanese law governing the collection of such evidence.3563 The Ayyash,
Badreddine and Merhi Defence alleged an irregularity by arguing that the Prosecution did not
tender into evidence the call data records from which the call sequence tables were produced. 3564
1611. The Trial Chamber held that the transfer of the call data records from Lebanon to the
UNIIIC and the Prosecution was neither unlawful nor arbitrary and that there had been no violation
of international standards on human rights. Additionally, two Security Council Resolutions,
numbers 1595 and 1757; the Agreement on the establishment of the Special Tribunal for Lebanon;
the Statute; the Special Tribunal’s Rules; and a Memorandum of Understanding between the
UNIIIC or the Special Tribunal and the relevant Lebanese authorities, provided the necessary legal
authorisation of the transfer of the call data records.3565
1612. The Trial Chamber held, however, that the admission of the cell site evidence and call data
records into evidence was conditional upon the Prosecution providing contextual evidence on its
provenance.3566 Specifically, the Trial Chamber ordered the Prosecution to call at least one witness
who could testify to the creation of the call sequence tables and to the collection and storage of

3561

Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements; Decision on
admission of Witness PRH705’s statements and annexes into evidence; Decision on admission of Witness PRH707’s
statements and annexes into evidence; Decision on admission of Prosecution’s cell site evidence.
3562
Under Rule 162 ‘Exclusion of certain evidence’, (A) ‘No evidence shall be admissible if obtained by methods
which cast substantial doubt on its reliability or if its admission is antithetical to, or would seriously damage, the
integrity of the proceedings’ and (B) ‘In particular, evidence shall be excluded if it has been obtained in violation of
international standards on human rights, including the prohibition of torture’.
3563
Decision on five Prosecution motions on call sequence tables and witness statements, paras 61-65, 75-110.
3564
Decision on five Prosecution motions on call sequence tables and witness statements, paras 63, 112.
3565
Decision on five Prosecution motions on call sequence tables and witness statements, paras 108-110.
3566
Decision on five Prosecution motions on call sequence tables and witness statements, para. 113; Decision on
admission of Witness PRH707’s statements and annexes into evidence. In addition, the administrator of the
Prosecution ‘SQL’ database, Mr Spartak Mkrtchyan, testified (T. 14-15 September 2015) regarding the design,
implementation, maintenance and repair of the database that enables call record analysis.
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their underlying call data records.3567 The Appeals Chamber upheld this decision in an
interlocutory appeal that the Trial Chamber had certified on the Oneissi Defence’s application.3568
1613. Consequently, five Prosecution analysts and investigators, Ms Kei Kamei, Mr Andrew
Donaldson, Ms Helena Habraken, Mr Lachlan Christie and Mr Christian Carnus, testified on the
creation of the call sequence tables.3569 Witness 705, from Touch, and Witness 707, from Alfa,
testified on the collection and storage of their underlying call data records and contextual evidence
on their provenance.
(b)

Format and use of call data records

1614. The Prosecution obtained call data records from Alfa and Touch in different raw formats.
In 2004 and 2005, Alfa and Touch saved call data records on magnetic tapes; only later were they
saved on DVDs and computer hard drives.3570 In relation to Alfa’s and Touch’s records, the Trial
Chamber found that call data records in their raw form constitute business records produced in the
normal course of business.3571 These records were automatically generated by different
departments and officials from Alfa and Touch. A limited number of Alfa’s and Touch’s records
were prepared for the possible purposes of litigation, specifically, by being provided to the UNIIIC
and then the Prosecution for use in court.3572
1615. The Defence had full access to the relevant raw call data records and databases and could
reproduce each Prosecution call sequence table from the call data records. Defence counsel also
cross-examined the Prosecution analysts and investigators on the creation of tables. 3573

3567

Decision on five Prosecution motions on call sequence tables and witness statements, para. 115.
Appeal decision on legality of transfer of call data records.
3569
Kei Kamei, T. 20-21 July 2015, T. 16-19 November 2015; Andrew Donaldson, T. 21 July 2015; Helena Habraken,
T. 22 July 2015, T. 27 September 2016; Lachlan Christie, T. 22 July 2015; Christian Carnus, T. 22 July 2015.
3570
Re Alfa: Witness PRH707, T. 10 February 2016, pp 28-29, 44. Re Touch: Witness PRH705, T. 11 May 2016, pp
12-15; exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 160; exhibit P826.9 (Table showing
frequency of backup and retention period of backed up data, updated on 6 November 2009, annex 16 (1) to Witness
PRH705’s statement of 16 November 2015); exhibit P826.10 (Backup procedure, dated 19 March 2010, annex 16 (2)
to Witness PRH705’s statement of 16 November 2015), pp 2-4.
3571
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 55; Decision
on admission of Witness PRH705’s statements and annexes into evidence, para. 25; Decision on Prosecution motion
to admit Witness PRH705’s statements, para. 24.
3572
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 66; Decision
on admission of Witness PRH705’s statements and annexes into evidence, paras 25, 27.
3573
Decision on admission of call sequence tables related to Mr Hariri’s movements, paras 32, 69-70. See also Appeal
decision regarding inspection room and call data records, paras 2-3, 15.
3568
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1616. Defence counsel also produced and tendered into evidence their own call sequence tables
derived from the same call data records.3574 In the same way as the Prosecution, they relied on call
sequence tables but without seeking to admit the underlying call data records into evidence.
Further, during pre-trial, and in a Rule 53 meeting, the Trial Chamber, in the presence of Defence
counsel and their assistants, visited the Prosecution’s inspection room where the Prosecution
briefed it on the call data records database.3575 During the meeting, the Prosecution performed
demonstrations of search queries and answered questions from the Trial Chamber and Defence
counsel and their assistants, including on how the call data records were stored and how the call
sequence tables were created.3576
(c)

Cell site data

1617. According to Mr Philips’s general report, network operators, including Alfa and Touch,
produce and maintain a database containing cell site information.3577 Cell site data includes: the
date of its production; who produced it; a record reference; the cell ID; the cell site’s name and
full address including postal code; its grid co-ordinates, sector number or code; the number of
sectors and azimuths of each sector; the orientation, azimuth or bearing in degrees from north of
each sector; the antenna height; and the date when a cell site first came in service.3578
1618. The cell ID is a unique number within the call data records identifying the cell used at the
start and end of a call or a text message.3579 In its complete form it consists of four elements: the
mobile country code; the mobile network code; the location area code; and the cell’s identity. 3580

3574

For example, exhibits 5D352, 5D353, 5D354, 5D522, 5D523, 5D524, 5D525, 5D526, 5D527, 5D528, 5D529,
5D530, 5D531 (Thirteen call sequence tables: six call sequence tables underlying exhibit 5D348 and seven call
sequence tables underlying exhibit 5D356); exhibit 5D348 (PowerPoint presentation ‘Phone numbers with cell site
activities similar to Purple 018‘); exhibit 5D356 (PowerPoint presentation ‘Use of “Cola Area” Cells by Contacts of
Mobile *018’); Call sequence table decision (Ayyash and Merhi Defence); Decision denying admission of two call
sequence tables; Reasons for admission of 22 Sabra Defence documents; Decision on admission of Sabra Defence
documents of 28 March 2018.
3575
Held on 26 November 2013. Rule 53 provides: ‘The Registrar, or Registry staff designated by the Registrar, shall,
as appropriate, take minutes of the plenary meetings of the Tribunal and of the proceedings of a Judge or Chamber,
other than private deliberations.’
3576
Order regarding Rule 53 meeting minutes, annex A; F3772, Registrar’s Submission Pursuant to Rule 48 (C) in
Response to the Trial Chamber’s Order of 21 June 2019, 11 July 2019, annex A.
3577
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 101.
3578
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 102-103.
3579
John Edward Philips, T. 18 August 2015, p. 94; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 101-102. See also Kei Kamei, T. 20 July 2015, p. 27.
3580
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 101.
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1619. Mr Philips’s general report explained that network operators constantly update their
database containing cell site information, as new cell sites are brought on line, or taken out of
service, or modified. They can extract details of each call from their database, using the cell ID as
the search term.3581 However, network operators do not have all of this data readily available,
especially when the cell site data is not recent.3582
1620. The Prosecution used the cell tower to which mobiles connected—identified in the call
data records by its cell ID and the cell coverage maps—to show the approximate location of a
mobile making or receiving a call/SMS. The Prosecution, in its final trial brief, argued that reading
cell site data in conjunction with a relevant call sequence table provides an approximate location
where the respective mobile was used for each call.3583
1621. Mr Philips explained that, at a minimum, the cell site data shows the address and or
coordinates of the cell site and the azimuth.3584 The azimuth, or bearing, is the direction in which
the sector antenna is pointing and shows the direction in which the cell projects.3585 The terms
‘centreline’, ‘azimuth’ and ‘bearing’ are interchangeable. 3586 A ‘sector’ of a cell site provides radio
signal coverage over one part, an arc of approximately 120 degrees, of the entire area of coverage
provided by the site.3587
1622. The image below, from Mr Philips’s general report, shows an azimuth ‘tilt’, a technique
used to give more extensive coverage for a cell site location by directing the antenna on the
horizontal plane—if pointed downwards, it is called ‘downtilt’, and where upwards, ‘uptilt’.3588

3581

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 101.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 103.
3583
Prosecution final trial brief, para. 54.
3584
John Edward Philips, T. 19 August 2015, p. 24; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 102.
3585
John Edward Philips, T. 19 August 2015, p. 24; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 103; Witness PRH705, T. 5 May 2016, pp 79-81.
3586
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 71, fn. 14.
3587
John Edward Philips, T. 19 August 2015, pp 39-40; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 43.
3588
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 49-50.
3582
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Image extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to
GSM networks’ – exhibit P549, p. 50, figure 027
1623. The image below, also from Mr Philips’s general report, is an ‘idealised’ view of a cell
‘sectorisation’. This shows three equal sectors, each of 120 degrees, directed on azimuths of 60,
180 and 300 degrees. The three-sectored cell site is the most common cell configuration. The
azimuth is the centre line of the bearing of the antenna. Each sector is associated with a discrete
cell which itself has its own base transceiver system—as noted above at paragraph 1581.3589

3589

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 44-45.
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Image extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to
GSM networks’ – exhibit P549, p. 44

(d)

Call sequence tables

1624. Prosecution analysts created call sequence tables from source material that the UNIIIC and
the Prosecution had obtained from Alfa and Touch in response to their requests for assistance.3590
The analysts explained that Alfa and Touch provided call data records either in the form of
individual text files for individual mobile numbers, or in the form of larger files for multiple
numbers.3591
1625. They also described how they opened the text files directly within Excel spreadsheets and
that for larger files, the Prosecution designed and created its own database by using Microsoft’s

3590

Kei Kamei, T. 20 July 2015, pp 17-18, 23, 29-31; exhibit P516 (Witness Statement of Kei Kamei, 14 January
2015), para. 16; exhibit P528 (Witness Statement of Helena Habraken, 18 December 2014), para. 16.
3591
Exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), para. 17; exhibit P528 (Witness Statement of
Helena Habraken, 18 December 2014), para. 17.
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Structured Query Language (SQL).3592 The Prosecution analysts, Ms Kamei, Mr Donaldson, Ms
Habraken, Mr Christie and Mr Carnus testified about how they created the call sequence tables.3593
1626. Ms Kamei explained that the SQL software converted the raw call data records into a
searchable database from which call record patterns could be analysed. A specific search query of
a mobile number, a cell tower or various combinations permits searching across folders and
databases, and then analysis of the information retrieved. 3594 Ms Habraken stated that each analyst:
extracted call data records and cell site information—collected by Alfa and Touch in
connection with mobile telephones using their services, for customer billing and systems
management—and entered it into call sequence tables to allow presentation and analysis,
but without altering the data.3595

1627. The analysts produced call sequence tables in a ‘standardised’ and ‘mechanical’ manner
by copying and pasting the relevant data from the underlying material.3596 To produce call
sequence tables, analysts searched the database for calls made and received by a particular number,
or—combining those two searches—all calls involving a number.3597
1628. Alfa and Touch also provided the Prosecution with cell site information that permits the
conversion of the numerical cell ID codes included in the call data records into cell tower
names.3598 The cell tower name is the name the telecommunication service provider gives a
specific cell tower, referencing its location, 3599 for example, in Aabdeh—which is north of Tripoli,
Lebanon—there is an Alfa cell tower named AABDEH2.3600

3592

Kei Kamei, T. 20 July 2015, pp 34, 65; exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), para.
17; exhibit P528 (Witness Statement of Helena Habraken, 18 December 2014), para. 17. SQL is a special programming
language for databases. The Prosecution’s SQL database enables call data record analysis. The Prosecution’s database
administrator, Mr Spartak Mkrtchyan, testified on 14-15 September 2015 regarding the design, implementation,
maintenance and repair of this database. This is a Microsoft Asset product.
3593
Kei Kamei, T. 20-21 July 2015, T. 16-19 November 2015; Andrew Donaldson, T. 21 July 2015; Helena Habraken,
T. 22 July 2015, T. 27 September 2016; Lachlan Christie, T. 22 July 2015; Christian Carnus, T. 22 July 2015.
3594
Kei Kamei, T. 20 July 2015, pp 17, 38-42.
3595
Exhibit P528 (Witness Statement of Helena Habraken, 18 December 2014), paras 11, 13.
3596
Kei Kamei, T. 20 July 2015, pp 34-36, 56; Helena Habraken, T. 27 September 2016, pp 38, 54-55.
3597
Kei Kamei, T. 20 July 2015, pp 39-40, 74.
3598
Kei Kamei, T. 20 July 2015, pp 19, 26-28; exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015),
paras 13, 27; exhibit P528 (Witness Statement of Helena Habraken, 18 December 2014), paras 13, 27.
3599
Witness PRH707, T. 15 February 2016, p. 31.
3600
Witness PRH707, T. 16 February 2016, pp 35-36.
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1629. The Prosecution produced different types of call sequence tables, including standard call
sequence tables containing only Lebanese mobile calls, landline call sequence tables, roaming call
sequence tables and SMS call sequence tables. All contain the basic ‘call’ types: namely, outgoing
call, incoming call, outgoing SMS and incoming SMS.3601 The Prosecution analysts explained that
for some numbers, call sequence tables included emergency calls, outgoing calls while roaming
and incoming calls while roaming.3602
1630. For each voice call or SMS, Mr Philips and the Prosecution analysts explained, a call
sequence table includes the date and time of the call; the other telephone number involved; the
direction of the call; its duration; the IMEI used by the target number; and the cell tower used by
the target number at the start of the call.3603 When data was available and the Prosecution
determined it to be relevant to the charges in the amended consolidated indictment, the call
sequence table also included information on the cell sector that was used at the end of the call, the
‘end cell’ data.3604
1631. Prosecution analysts also created combined or composite call sequence tables from
multiple call sequence tables by merging and sorting a number of individual call sequence tables
by time and date. A combined call sequence table will show two mobiles of interest that are in
contact with one another, and there are two entries for each call. 3605 Below is an excerpt from Mr
Philips’s general report, exhibit P549, showing an extract from a ‘combined call sequence table’.
It shows a call between two mobiles: the outgoing ‘Calling party’ (in blue) on the left, and the
incoming ‘Called party’ (in orange) on the right. Each ‘half’ of the call comes from separate call
data records for each mobile; and both are from different networks. 3606

3601

Exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), para. 20; exhibit P528 (Witness Statement of
Helena Habraken, 18 December 2014), para. 20.
3602
Exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), paras 21-26; exhibit P528 (Witness Statement
of Helena Habraken, 18 December 2014), paras 21-26.
3603
John Edward Philips, T. 18 August 2015, pp 111-117; exhibit P516 (Witness Statement of Kei Kamei, 14 January
2015), para. 12; exhibit P528 (Witness Statement of Helena Habraken, 18 December 2014), para. 12.
3604
Exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), para. 12; exhibit P528 (Witness Statement of
Helena Habraken, 18 December 2014), para. 12; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 109-110.
3605
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 111-112.
3606
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 111.
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Excerpt from a combined call sequence table with cell detail removed, extracted from
Mr Philips’s report ‘An introduction to cell site analysis as applied to GSM networks’
– exhibit P549, p. 111, figure 058

1632. These two call data records refer to the same call between the mobiles, so the start time of
both calls should be the same, without the four-second difference shown.3607 Mr Philips explained
that the call times are generated at each MSC within a network. However, they are normally not
synchronised across any network and certainly not between networks. As a result, there can be
time differences between the start times of calls on the same network, and between calls on
different networks. These should normally be approximately a few seconds but can be greater.3608
1633. To show a call between two mobiles in a single line, Prosecution analysts also produced
simplified call sequence tables. The two lines from the excerpt above can be presented as a single
line, as shown in the image below, also extracted from Mr Philips’s report. The Prosecution used
these types of call sequence tables for mapping calls from the cell site name and cell ID.3609

Excerpt from a single line combined call sequence table extracted from Mr Philips’s report ‘An
introduction to cell site analysis as applied to GSM networks’ – exhibit P549, p. 112, figure 059

1634. Ms Kamei explained that after completing a call sequence table, the analyst who created it
checked it for inconsistencies, such as missing data, and the analysts then shared the completed
call sequence tables among themselves for peer review.3610 For peer review, another analyst would
check a completed call sequence table, going back to the raw data for one to five calls on each
3607

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 111.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 112; see also John Edward
Philips, T. 18 August 2015, pp 82-83, 113-116, T. 1 September 2016, pp 93-95, T. 2 September 2016, pp 6, 10.
3609
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 111-112.
3610
Kei Kamei, T. 20 July 2015, pp 58-60.
3608
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page.3611 Ms Kamei and Ms Habraken explained that when new data was made available to the
Prosecution, revised versions of the tables were created, and in cases of identified errors, corrected
tables were produced.3612
1635. The Defence initially challenged the Prosecution’s call sequence tables—and most
specifically how they were produced—and Defence counsel cross-examined the Prosecution
analysts and investigators as to their methodology. Ultimately, however, there was little resistance
to the resulting tables being received into evidence. The Prosecution submitted in its final trial
brief that the call sequence tables should receive the same weight as the call data records, which it
described as ‘the underlying business records’.3613
1636. Defence counsel also created call sequence tables relevant to challenges to the Prosecution
case and asked the Trial Chamber to admit them into evidence. 3614 For example, the Trial Chamber
admitted into evidence 13 call sequence tables prepared by the Sabra Defence.3615 In its
applications, Defence counsel relevantly explained the methodology for the creation of the call
sequence tables, including on the methods used for extracting the records from the SQL database,
selecting records of interest, identifying fields of relevance, the process of copying the data, the
process of the transfer of the spreadsheet and the formatting. 3616

3611

Kei Kamei, T. 21 July 2015, pp 6-7, 44-49, 51-55.
Exhibit P516 (Witness Statement of Kei Kamei, 14 January 2015), para. 38; exhibit P528 (Witness Statement of
Helena Habraken, 18 December 2014), para. 38.
3613
Prosecution final trial brief, para. 51, pointing out that the Trial Chamber had ‘heard extensive evidence on the
standardised production of CSTs, as well as evidence on the design and maintenance of the Structured Query Language
database used for analysing CDRs and from which some CSTs were created.’ (internal footnotes omitted).
3614
For example, F3414, Sabra Defence Application for Admission into Evidence of Twenty Two Documents Marked
for Identification, 16 November 2017.
3615
Reasons for admission of 22 Sabra Defence documents; exhibits 5D352, 5D353, 5D354, 5D522, 5D523, 5D524,
5D525, 5D526, 5D527, 5D528, 5D529, 5D530, 5D531 (Thirteen call sequence tables: six call sequence tables
underlying exhibit 5D348 and seven call sequence tables underlying exhibit 5D356); exhibit 5D348; exhibit 5D356.
3616
For example, F3251, Motion for the Admission of Documents Relating to the Claim of Responsibility – The Fax,
26 July 2017.
3612
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B.

Cellular networks, signal coverage and cell allocation
1.

Cellular networks and cellular signal coverage
(a)

Best serving cell and types of cells

1637. A cellular network is a radio network distributed over land through cells where each cell
includes a fixed location transceiver known as a base station. These cells together provide radio
coverage over large geographic areas. Understanding how a mobile’s geographic location may be
determined from the cellular network coverage data and the cell used to make or receive a call is
essential to appreciating how the Prosecution used attribution and co-location in its case.
1638. Mr Philips, in his general report, explained that the radio coverage area is the area over
which a ‘usable signal’ can be received, and includes ‘blackspots’ where no radio coverage is
provided.3617 Cells are configured to provide overlapping signal coverage, especially in urban
areas.3618 The image below, from Mr Philips’s general report, shows that tall buildings supporting
a cell site may provide little or no coverage around the base of the building on which the antenna
is mounted. Otherwise, a distant cell site—i.e. ‘Cell site b’ in the example below—may provide
coverage.3619

Image extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to
GSM networks’ – exhibit P549, p. 52, figure 030

3617
3618
3619

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 13.
John Edward Philips, T. 20 August 2015, p. 51.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 52.
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1639. Radio waves are electromagnetic waves, which travel at the speed of light and have many
of the characteristics of light; thus, particularly in an urban environment, radio waves can be
reflected, scattered and diffracted. The image extracted below, from Mr Philips’s general report,
shows two signals arriving at the vehicle from ‘Cell a’—the top one from a scattered/reflected path
and the bottom one from a diffracted path.3620

Image extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to
GSM networks’ – exhibit P549, p. 56, figure 032
1640. Within an operational cellular system, the mobile normally uses the cell providing the
strongest signal in comparison with the neighbouring cells.3621 In this sense, each cell provides,
over a certain geographic area, the strongest signal compared to its neighbouring cells. This cell is
referred to as the ‘best serving cell’; the area over which it provides best server coverage is called
the ‘best server coverage area’.3622
1641. The image below, extracted from Mr Philips’s general report, shows the ‘idealised’ shapes
of the best server coverage of three cells. In practice, however, the best server coverage of cells is
not in a uniform shape.3623 Therefore, his report explains, there is no defined boundary between
‘competing’ cells. In the extract below, ‘Cell b’ may provide best server coverage in certain
locations within the solid area of ‘Cell a’.3624 Further, best server coverage boundaries normally

3620
3621
3622
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3624
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change on an ongoing basis. This means that coverage boundaries are normally in a constant state
of flux and are dynamic.3625

‘Idealised’ shapes of the best server coverage of three cells extracted from Mr Philips’s report
‘An introduction to cell site analysis as applied to GSM networks’ – exhibit P549, p. 32,
figure 018
1642. Mr Philips, in his general report, explained the five main cell categories that provide
different cell ‘sizes’ in a network. There are macro, micro, pico, femto and umbrella cells. The
coverage area of each cell varies according to the environment where the base station antennas are
installed.3626
1643. Macro cells are those where the base station antenna is installed on a mast or a building
above the average roof top level; they need elevation to provide extensive coverage. 3627 They are
designed to provide coverage over large rural, urban or suburban areas. 3628 Higher buildings in the
surrounding area, however, could affect the coverage by blocking the signal.3629

3625

John Edward Philips, T. 19 August 2015, pp 46-47; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 32, 73.
3626
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 46-55.
3627
John Edward Philips, T. 19 August 2015, p. 50.
3628
John Edward Philips, T. 19 August 2015, pp 50-53, T. 20 August 2015, pp 11-20, 22-23.
3629
John Edward Philips, T. 19 August 2015, p. 51.
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1644. Micro cells have an antenna height under the average roof top level and are typically used
in urban areas to provide limited coverage to specific areas. 3630 The best server coverage of micro
cells is over an area immediately around the cell and may be no more than 100 or 200 metres. 3631
1645. Pico cells are small cells whose coverage diameter is typically less than 50 metres and are
mainly used indoors, such as in an office building for use by a company. 3632
1646. Femto cells are designed for use in residential or small business environments and connect
to the service provider’s network through a broadband internet connection. 3633
1647. Umbrella cells are an application of a cell, rather than a distinct type of cell. Typically they
are macro cells that cover a relatively wide area of smaller macro or micro cells; they fill in the
gaps in coverage between those cells.3634 Mr Philips explained that typically ‘it consists of a macro
cell, covering a relatively wide area, overlaid onto several microcells’. 3635
1648. Mr Philips’s general report explained that umbrella cells work in two main ways. First, a
mobile initially uses the umbrella cell. It is then ‘handed over’ to the most appropriate micro cell
within the ‘umbrella’, as a local mobile. Second, a mobile moves quickly within the ‘umbrella’
cell. Rather than being handed over from one micro cell to another, it remains on the umbrella cell.
An example of this is on a motorway through a built-up area where mobiles in vehicles remain on
the umbrella cell while mobiles operating in the built-up area use the local micro cells.3636
1649. The network itself classifies a cell; a cell may be classified as macro yet still cover only a
small area. The cell in that example originally serviced a much broader area, but with an increase
in demand, additional cells were added in the surrounding areas, thereby restricting the best server
coverage of the original cell.3637

3630

John Edward Philips, T. 19 August 2015, pp 42, 51-56, T. 20 August 2015, pp 11-15, 25-26.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 53.
3632
John Edward Philips, T. 19 August 2015, p. 51, T. 20 August 2015, p. 27, T. 25 August 2015, pp 70, 76.
3633
John Edward Philips, T. 19 August 2015, p. 51, T. 25 August 2015, pp 70-71.
3634
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 55; John Edward Philips,
T. 25 August 2015, pp 65-66.
3635
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 55.
3636
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 55.
3637
John Edward Philips, T. 20 August 2015, pp 11-12, 19.
3631
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1650. Mr Philips explained that cells are smaller in urban areas and larger in rural areas; they
tend to be much more heavily concentrated in urban areas and more spread out in rural areas. 3638
For example, a two squared kilometre area of Beirut contains approximately 50 cells, whereas one
of 30 by 40 kilometres in rural Lebanon only contains 14 cells.3639 The more tightly packed the
cells, the smaller the best server coverage area. Cell site analysis can therefore determine a
mobile’s location with more accuracy in urban cells than in rural areas, where the cells cover much
larger stretches.3640
(b)

Coverage prediction

1651. Mr Philips, in his general report, explained that a coverage prediction is made to determine
the area over which a signal from a cell can provide a ‘usable signal’. 3641 Witness 707 explained,
from his experience, that most network providers, including Alfa and Touch, plan their networks’
coverage using computer-based modelling tools, such as Aircom’s Asset.3642
1652.

Aircom, according to that witness, is a company that provides network design,

optimisation and management software and consultancy for mobile networks. It created Asset, a
radio planning and optimisation software tool, providing coverage, capacity, cell parameter and
neighbour planning for mobile cellular networks.3643 Witnesses 705 and 707 stated that
commercial software programs like this allow network providers to plan and target the coverage
of each cell in their networks to maximise the coverage and thus profitability. These tools produce
predicted server coverage maps for each cell.3644
1653. To produce what is termed a ‘prediction package’, engineers upload—into a modelling
tool—information stored in network operators’ databases. It is grouped into four categories,

3638

John Edward Philips, T. 20 August 2015, pp 2-3.
John Edward Philips, T. 20 August 2015, pp 5, 8.
3640
John Edward Philips, T. 20 August 2015, p. 6.
3641
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 57.
3642
Witness PRH707, T. 16 February 2016, pp 80-81, T. 17 February 2016, pp 4-6, 8.
3643
Witness PRH707, T. 11 February 2016, pp 31-32, 34-35, T. 12 February 2016, pp 74-78.
3644
Witness PRH707, T. 11 February 2016, pp 32-35; Witness PRH705, T. 5 May 2016, pp 87-88, T. 21 July 2016,
p. 17.
3639
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namely, first, a propagation model; second, a terrain model; third a clutter model; and fourth,
transmission parameters.3645
1654. A propagation model, according to Mr Philips, estimates the signal loss from the
transmitter to areas of interest, which is called the path loss.3646 Witnesses 705 and 707 explained
that it generally applies the ‘clutter’ model, which is the ground area type over which radio waves
propagate that takes into account topography and clutter ‘categories’ such as water, forest, urban
and suburban terrain.3647 According to Mr Philips, depending on which propagation model is used,
it may contain the terrain component. It can also be introduced from a separate source as a terrain
profile, which provides the contour elements of the ground over which the coverage is to be
estimated.3648
1655. A terrain model is a digitised terrain profile which provides the contour elements of the
ground over the estimated coverage area.3649 The transmission parameters typically include the
antenna details, the azimuth, its tilt, the height of the antenna above the ground and the antenna’s
frequency.3650
1656. Mr Philips’s general report uses a coverage prediction map to illustrate the product created
by the modelling tool. The parameters are entered into the modelling tool and the results are shown
in the form of signal level ranges. These are superimposed onto a map in coloured bands; they
represent the strength of a radio signal over an area. This is also known as a predicted coverage
map. Knowing the extent of usable coverage informs the network of where the cell is likely to
provide a signal, and its estimated strength beyond the required best server coverage area. 3651
1657. Mr Philips used a coverage prediction map of Cornwall in the UK, below, to illustrate
signal strengths. The strongest is closest to the cell site, marked in red in the centre. The further

3645

John Edward Philips, T. 19 August 2015, pp 95-97; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 57.
3646
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 57.
3647
Witness PRH707, T. 15 February 2016, p. 6, T. 22 April 2016, pp 24-28; Witness PRH705, T. 6 May 2016, pp 6,
68, 77-78; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 60-61.
3648
John Edward Philips, T. 19 August 2015, pp 96-97; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 58.
3649
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 58.
3650
Witness PRH707, T. 22 April 2016, pp 32-33.
3651
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 62-64.
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away from the cell site, the weaker the signal—here it is in yellow. The weakest predicted level,
coloured green, is on the outer edge.3652

Coverage prediction map of three cells in the UK showing the signal strength level, extracted
from Mr Philips’s report ‘An introduction to cell site analysis as applied to GSM networks’ –
exhibit P549, p. 64, figure 042
1658. Coverage predictions, according to Mr Philips, inherently contain a degree of inaccuracy.
Despite this, they are deemed sufficiently accurate for radio coverage planning, are used
throughout the industry and are more than adequate to indicate the area over which a certain level
of coverage is expected.3653
(c)

Best server coverage prediction

1659. Witness 705 explained that in an area with several radio signals, the strongest signal
provides the best server coverage; the cell providing the signal is therefore the ‘best serving

3652
3653

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 64.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 66.
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coverage cell’.3654 Every cellular network contains many areas of best server coverage, each
relating to a different cell.3655 ‘Predicted best server coverage’, which is represented in map form,
shows the area over which each cell site is predicted to emit the strongest signal.3656 It does not
necessarily, Witness 705 explained, reflect the actual coverage, because the landscape of the area
may change, and propagation tools and maps used to predict coverage do not take into account
certain types of ‘blockage’, such as trees or newly built buildings.3657
1660. Alfa and Touch provided this data to the Prosecution in the form of shape files. Shape files
are sets of data which may be uploaded into software used for creating coverage maps, such as
ArcGIS. When projected onto a map of Lebanon, for example, they show the predicted best server
coverage for respective cell sectors, and include mast locations and azimuths.3658 Witness 707
testified that engineers at Alfa used shape files to calculate and obtain estimates of the best cell
provided by a specific station.3659 These were generated by Asset to show the best cell serving a
certain location on a digital map.3660
1661. Mr Philips explained the difference between best server coverage maps and ‘plots’. Plots
show the best server coverage for each individual cell on each network and can be loaded into
software and superimposed on a map. Best server coverage maps, on the other hand, are static
images of the plots superimposed on a map, in this case of Lebanon, from February 2005. Maps
are merely a picture, so beyond simply enlarging the image a single cell cannot be selected and
inspected.3661
1662. Best server plots are used by network planners and operators to show the likely best server
coverage from multiple cells for network cell planning. 3662 The image below of a map of an area
in south-west London, extracted from Mr Philips’s report, shows the best server plot from a cell
site, denoted by the large red dot at the top right. The line from the red dot pointing down to the

3654

Witness PRH705, T. 20 July 2016, p. 88; see also exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 67-68.
3655
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 68
3656
Witness PRH705, T. 20 July 2016, p. 88; exhibit P549 (Expert report of John Edward Philips – Cell site analysis
introduction), pp 68-69.
3657
Witness PRH705, T. 20 July 2016, p. 94.
3658
Witness PRH707, T. 12 February 2016, pp 74-78; Witness PRH705, T. 9 May 2016, pp 7, 10.
3659
Witness PRH707, T. 15 February 2016, pp 15-19.
3660
Witness PRH707, T. 15 February 2016, pp 24-25.
3661
John Edward Philips, T. 20 August 2015, pp 89-90.
3662
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 127.
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left, or south-west, is the azimuth of the cell of interest. The blue patched area is the predicted best
server coverage.3663

A best server plot from a cell site marked with the red dot, extracted from Mr Philips’s report
‘An introduction to cell site analysis as applied to GSM networks’ – exhibit P549, p. 70, figure
043

1663. Mr Philips’s general report explains that best server plots were not intended for forensic
applications. Rather, as with call data records, they were adopted for this purpose. However, unlike
call data records, best server coverage plots in most instances are the ‘fallback position’. If absolute
confirmation of best server coverage of a location is required, then a field survey is usually the
best option, although for many reasons this may not be possible, practical or affordable.3664
1664. The Prosecution prepared and used as a visual aid an atlas that identified 432 Alfa and
Touch cell sites relevant to its case, including their azimuths and predicted coverage areas
throughout Lebanon.3665 For illustration purposes, the image below, extracted from that atlas,

3663

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 70-71.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 127.
3665
Exhibit P1152 (Atlas of relevant cell sectors). The source materials on which the Prosecution relied to produce
the atlas are dated 2004, 2005, 2007 and 2010.
3664
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exhibit P1152, shows the cell tower (mast), azimuth and the projected best server coverage of the
Alfa cell named ‘AABDEH4’ in northern Lebanon, north of Bebnine, near Tripoli. It is
accompanied below by a table of basic information about the cell sector, including its geographic
coordinates, azimuth direction, cell type and coverage surface (shape) area,3666 which were
projected onto a map in the electronic presentation of evidence—a tool developed by the
Prosecution to visually represent telecommunications and geographic evidence from a desktop
computer.3667

3666
3667

Exhibit P1152, p. 1.
See sub-section (H) ‘Electronic presentation of evidence (EPE)’.
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Alfa cell AABDEH4’s cell tower, azimuth and the projected best server coverage accompanied
by a table of basic information on the cell sector, extracted from the atlas of relevant cell sectors
– exhibit P1152, p. 1
1665. Shape files illustrate the surface area over which each cell is predicted to emit the strongest
signal compared with neighbouring cells. Various factors influence coverage, including the
location in a cell sector from which a call is made, the antenna height, topography and surrounding
buildings. According to Witness 707, the Alfa shape files are approximations that are 60 to 70 per
cent accurate.3668 Mr Philips, while not providing a comparable figure, testified that the prediction
maps cannot be one hundred per cent accurate and inherently contain a margin of error. 3669

3668

Witness PRH707, T. 16 February 2016, pp 78-81, T. 21 April 2016, pp 32, 35, 37-38, 42, T. 3 May 2016, pp 9192. See para. 1746.
3669
John Edward Philips, T. 19 August 2015, p. 100; see also Gary Platt, T. 19 April 2017, pp 20-21.
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1666. The Prosecution entered the call data records and cell site data, including shape files,
coverage maps and other mapping data, into its electronic presentation of evidence software. This
allows different pieces of evidence to be shown together. It can effectively and efficiently illustrate
and visually represent places and events, such as the locations and movements of the mobiles
allegedly used to plan the attack against Mr Hariri.3670 For instance, the software can identify when
two call data records form two sides of a single call—namely, the dialling and receiving of a call—
so that the program only displays one call. 3671
(d)

Best server coverage measurements and limitations

1667. In his general report, Mr Philips explained that the cell designated to provide best server
coverage is the dominant best serving cell over most of that area. Its accuracy is higher the closer
it is to the cell mast. A person within the area of predicted best server coverage can normally use
that cell to make a call. That does not preclude a mobile from connecting to other cells from within
the same area, but it is less likely. A best server coverage plot does not show the extent that other
cells are likely to provide best server coverage within the predicted best server coverage area of
the cell of interest. The cell of interest also likely provides some best server coverage out of the
predicted area. For planning purposes, however, network providers consider a best server coverage
plot sufficiently reliable.3672
1668. Individual buildings also present limitations to best server coverage plots, as they are not
often defined on clutter maps and can cause localised anomalies. The image below, extracted from
Mr Philips’s general report, shows ‘building A’, which should receive a stronger signal from ‘Cell
a’, as it is closer than ‘Cell b’. However, according to Mr Philips, ‘Cell b’ will most likely provide
a stronger signal than ‘Cell a’ due to signal blocking or shadowing of the signal from ‘Cell a’ on
that side of the building, thus causing anomalous best server coverage. This shows that even within
an area of strong best server coverage from one cell, pockets of best server coverage will be present
from other cells.3673

3670
3671
3672
3673

See further sub-section (H) ‘Electronic presentation of evidence (EPE)’.
See para. 2025.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 82.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 76.
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Image extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to
GSM networks’ – exhibit P549, p. 76, figure 049
1669. To fine-tune and to improve existing network coverage—and as a more accurate alternative
to using prediction maps and shape files—network providers, including Alfa and Touch, use
manual drive testing. This technique is also referred to as a field survey or as field measurements.
Witnesses 705 and 707 explained that this involves engineers walking or driving around with a
mobile testing device that physically measures and records the strength of the signal and the
coverage by a particular cell.3674
1670. Witness 707, for Alfa, explained that they used a ‘TEMS’ device, which takes automatic
measurements, that are then transferred into a digital map. This device measures the signal every
few seconds and records the values regardless of the speed of the device, whether it is in a vehicle
or the engineers are walking around with it.3675 He stated of its accuracy:
So I think that the test drive is the best way to confirm and to verify the coverage of a
specific area. It is better than the shape files that we have seen previously, because in this
case, the device is replacing or is taking -- is using or is putting itself in the shoes of a
subscriber or a user, a phone user. And this is why these types of test drives reflect
accurately the situation on the ground.3676

1671. Witness 705, for Touch, described the same process of driving around using the TEMS
device. He explained that where the area was far away or they did not have the resources for drive
testing, they relied more on predictions. But, ‘if we can rely on drive test, it’s definitely better to

3674
3675
3676

Witness PRH707, T. 16 February 2016, pp 71-72; Witness PRH705, T. 5 May 2016, pp 65, 86, 92-93.
Witness PRH707, T. 16 February 2016, p. 72.
Witness PRH707, T. 16 February 2016, pp 69-71.
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plan the network.’ Touch also tended to rely a lot on customer complaints to spark the drive testing.
‘Based on the drive test, we decide if we can optimize the surrounding cell site to cover the specific
complaint or to solve a specific complaint or if we need to install a new site’. 3677
1672. Mr Philips explained that ‘the networks have a very defined area over which to survey and
may concentrate on areas closer to the cell boundaries’. This is because ‘the areas closer to the cell
site should be far more predictable in terms of relative signal strength.’ 3678
1673. Both Mr Philips in his general report, and Witnesses 705 and 707 in their testimony,
explained that based on the measurements from drive testing—which are not 100 per cent accurate
but are more accurate than the shape files—network providers adjust the cell coverage. They do
this either by changing the azimuth tilt or the height of the cell tower antennas, or by installing an
additional station, or by setting up a mobile temporary base transceiver station. 3679
2.

Cell allocation

1674. Mr Philips explained how cell allocation works. When a call is made, the network normally
allocates the call into the cell providing the best server coverage where the mobile is; as explained
above at paragraph 1640, it is termed the best serving cell.3680 To allocate a call into a cell, an
exchange of information occurs between the mobile and the network. 3681
1675. Mr Philips explained that networks do not track mobiles and that they ‘don’t know where
each mobile is at any one given time, and they don’t need to.’ 3682
1676. Networks only need to know where a mobile is when the network needs to connect a call
to it. When a mobile wants to make a call, it tells the network where it is. 3683 To do this, Mr Philips
explained that the mobile first scans and tunes into the best serving cell; when ‘a mobile first

3677

Witness PRH705, T. 5 May 2016, pp 92-93.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 85.
3679
Witness PRH707, T. 11 February 2016, pp 32-34, 47, 71-72, T. 19 April 2016, pp 62-63; Witness PRH705, T. 5
May 2016, pp 81, 92-93; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 8385.
3680
John Edward Philips, T. 20 August 2015, pp 28-29, 86; exhibit P549 (Expert report of John Edward Philips – Cell
site analysis introduction), p. 33.
3681
John Edward Philips, T. 20 August 2015, pp 28, 30-33, 39-41.
3682
John Edward Philips, T. 20 August 2015, p. 28.
3683
John Edward Philips, T. 20 August 2015, p. 28.
3678
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registers onto the network it ‘camps’ onto the strongest signal, which relates to a particular cell,
by measuring the levels of all the channels on the network’. 3684
1677. Through this cell, the mobile sends the network a measurement report whereby it informs
the network of which cell is providing the strongest signal. It lists, in order of signal strength, the
next six cells providing the strongest signal after the best serving cell.3685 The list consists of
‘neighbouring cells’, also known as ‘halo cells’, that are in the general vicinity of the best serving
cell broadcast to the mobile to monitor.3686 These six neighbouring cells most likely also constitute
‘adjacent cells’, that are cells physically next to the best serving cell.3687
1678. The strongest signal or signals are normally from the cells that are physically closest to the
mobile. However, the strongest signal or one of the strongest signals reported to the network may
be outside this inner ring and not an adjacent cell but rather a neighbouring cell. Importantly, not
all neighbouring cells are adjacent cells. But all adjacent cells are neighbouring cells. 3688
1679. To produce the measurement report, the mobile tunes into each neighbouring cell and in
approximately half a second measures the cells’ signal levels. It selects the top six cells and sends
them to the network.3689 The mobile continuously monitors and measures the signal level of more
than six neighbouring cells. However, it only reports back to the network the best serving cell and
the top six cells which provide the next strongest signal. 3690
1680. Mr Philips explained that the neighbouring cells are then designated as the next cells the
mobile could use if it moves.3691 A mobile constantly monitors and measures the best serving cell
and its neighbouring cells even when it is in idle mode, that is, not on a call. 3692 In a call, however,

3684

John Edward Philips, T. 20 August 2015, pp 28-29, 40-41; exhibit P549 (Expert report of John Edward Philips –
Cell site analysis introduction), p. 33.
3685
John Edward Philips, T. 20 August 2015, pp 28-33, 40-41, 51-52, 70; exhibit P549 (Expert report of John Edward
Philips – Cell site analysis introduction), p. 34; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 58.
3686
John Edward Philips, T. 20 August 2015, pp 29, 51, 87; exhibit P549 (Expert report of John Edward Philips – Cell
site analysis introduction), p. 33.
3687
John Edward Philips, T. 20 August 2015, pp 28, 70, 86.
3688
John Edward Philips, T. 20 August 2015, pp 86-87.
3689
John Edward Philips, T. 18 August 2015, p. 106, T. 20 August 2015, pp 30-33, 52; exhibit P549 (Expert report of
John Edward Philips – Cell site analysis introduction), p. 34.
3690
John Edward Philips, T. 20 August 2015, pp 30-33, 51, 70, 87.
3691
John Edward Philips, T. 20 August 2015, p. 29.
3692
John Edward Philips, T. 20 August 2015, pp 32, 38; exhibit P549 (Expert report of John Edward Philips – Cell
site analysis introduction), p. 34.
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the mobile sends measurement reports to the network every half a second to allow the network to
determine into which cell the call should be allocated.3693
1681. When the mobile moves, the best serving cell changes and the mobile connects to the new
best serving cell and receives a new set of eligible neighbouring cells.3694 By this method, the
mobile can stay connected, while travelling over large distances, by continually switching from
one best serving cell to another.3695
1682. Below is an extract from Mr Philips’s general report showing the best serving cell, in green
with the arrow, and the neighbouring cells, in yellow, surrounding the best serving cell: 3696

Diagram showing a best serving cell (in green) and the eligible neighbour cells (in yellow),
extracted from Mr Philips’s report ‘An introduction to cell site analysis as applied to GSM
networks’ – exhibit P549, p. 33, figure 019
1683. As the next diagram below shows—as Mr Philips’s general report states—when the mobile
moves in the direction of the arrow, the best serving cell changes and the mobile tunes into the
new best serving cell, in light green.3697 Once the mobile tunes into the new best serving cell, it
receives a new set of neighbouring cells with respect to the new best serving cell, which include

3693

John Edward Philips, T. 20 August 2015, pp 30-33, 38-39.
Exhibit P549 (Expert report of John Edward Philips – Cell site
3695
John Edward Philips, T. 20 August 2015, p. 32; exhibit P549
analysis introduction), p. 34.
3696
John Edward Philips, T. 20 August 2015, p. 52; exhibit P549
analysis introduction), p. 33.
3697
John Edward Philips, T. 20 August 2015, p. 32; exhibit P549
analysis introduction), p. 33.
3694
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many of the old neighbouring cells, in yellow, plus a complement of new neighbouring cells, in
pink.3698 This successively occurs when the mobile is in constant movement.3699

Diagram showing a changing best serving cell (in light green) and the new additional neighbour
cells (in pink), extracted from Mr Philips’s report ‘An introduction to cell site analysis as
applied to GSM networks’ – exhibit P549, p. 33, figure 020
1684. Mr Philips also explained the technical procedure after the network receives the
measurement report from the mobile. It then conducts its own assessment and based on the signal
strength from the mobile, the quality of the signal and the ‘timing advance’, determines the best
serving cell into which the call should be allocated.3700
1685. ‘Timing advance’, Mr Philips and Witness 707 explained, is the approximate distance of
the mobile from a particular cell and is calculated using the time a signal from a mobile takes to
connect to a particular cell.3701 This parameter sets a maximum distance from which a mobile can
use this particular cell.3702 The timing advance parameter is optional and may be set in the GSM
system to avoid switching into a distant cell.3703 Engineers may therefore decide whether to install
it in the GSM system and with regard to all or selected cells. 3704

3698

John Edward Philips, T. 20 August 2015, p. 32; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), pp 33-34.
3699
John Edward Philips, T. 20 August 2015, pp 32-33.
3700
John Edward Philips, T. 18 August 2015, p. 106, T. 20 August 2015, pp 28, 30-33.
3701
John Edward Philips, T. 20 August 2015, pp 31, 37; Witness PRH707, T. 12 February 2016, pp 71, 73; exhibit
P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 22.
3702
Witness PRH707, T. 12 February 2016, pp 71-72; John Edward Philips, T. 20 August 2015, pp 35, 37, 44.
3703
John Edward Philips, T. 20 August 2015, pp 35-36.
3704
John Edward Philips, T. 20 August 2015, pp 35, 44.
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1686. To allocate a call into a cell, the network considers not one but the average of a succession
of measurement reports received from the mobile. The network determines this over approximately
11 cycles, which takes around five seconds. This prevents the call from constantly switching
between different cells when one cell’s signal level is momentarily stronger than that of
another.3705
(a)

Exceptional circumstances in cell allocation

1687. Mr Philips, in his general report and his testimony, explained that the network normally
and ideally allocates a call to the best serving cell. 3706 However, in exceptional circumstances the
network allocates a call into a different cell.3707 These circumstances can relate to cell performance,
or cell overloading.3708 Cell performance-based allocation occurs when the cell recommended and
reported as the best serving cell by the mobile fails to meet the acceptable performance parameters
set by the network.3709 In this sense, the network can measure not only the strength but also the
quality of the signal.3710 In exceptional circumstances, the cell providing the strongest signal and
recommended by the mobile might not have a good quality. 3711
1688. When a cell has the strongest signal—and thus is the best serving cell—but has poor
quality, the network allocates the call into another cell.3712 Factors that may contribute to a strong
signal having bad quality include interference or distortion on the channel, or the ‘timing
advance’.3713
1689. Both Mr Philips and Witness 707 explained that cell overloading is caused by the heavy
use of the best serving cell, which reaches its maximum capacity and therefore cannot support
another voice call.3714 This may occur, for instance, when there is unexpected road traffic due to

3705

John Edward Philips, T. 20 August 2015, p. 39.
John Edward Philips, T. 20 August 2015, pp 40-41; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 35.
3707
John Edward Philips, T. 20 August 2015, pp 40-45, 50-52.
3708
John Edward Philips, T. 20 August 2015, pp 42-43, 45-48, 51-52.
3709
John Edward Philips, T. 20 August 2015, p. 42.
3710
John Edward Philips, T. 20 August 2015, pp 32, 42-45.
3711
John Edward Philips, T. 20 August 2015, pp 42-45.
3712
John Edward Philips, T. 20 August 2015, pp 42-43, 51.
3713
John Edward Philips, T. 20 August 2015, pp 43-44.
3714
John Edward Philips, T. 20 August 2015, p. 45; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 167; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 58.
3706
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an accident or the mass exit of crowds from major sports events or concerts. 3715 The Trial Chamber
received evidence of network congestion in the afternoon on 14 February 2005.3716
1690. When the overloading or congestion of the best serving cell is a recurrent problem for a
long period, network engineers will solve the problem either by upgrading the capacity of the
respective cell, or, if the overloaded cell has already reached its maximum capacity, by installing
a new cell next to it to mitigate the load of the calls.3717 According to Mr Philips, networks are
therefore dynamic, as changes are made throughout time to the network to meet varying
demands.3718
1691. When the congestion of the best serving cell occurs for short periods of time, the problem
is solved in two ways. Either by redirecting the call into one of the six cells reported in the
measurement report, that is a neighbouring cell, 3719 and most likely the one providing the second
strongest signal after the best serving cell, 3720 or to the strongest cell, irrespective of its location.3721
Or, alternatively, by deciding not to allocate the call into another cell with a lesser signal quality
so as not to compromise the quality of the call. 3722
1692. In sum, according to Mr Philips’s evidence, when the best serving cell is momentarily
overloaded, the network can allocate the call into one of the six reported neighbouring cells or
send a busy response to the caller and not allocate the call into any cell until the best serving cell
is available again.3723 The allocation of a call to a cell different from the best serving cell due to

3715

John Edward Philips, T. 20 August 2015, pp 46-47.
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (F) (4) (b) ‘Stability of the networks on
Monday 14 February 2005 after the explosion’.
3717
John Edward Philips, T. 20 August 2015, p. 47. See also Witness PRH707, T. 12 February 2016, p. 68.
3718
John Edward Philips, T. 20 August 2015, pp 47-48.
3719
John Edward Philips, T. 20 August 2015, pp 47, 55, 85-87; exhibit P549 (Expert report of John Edward Philips –
Cell site analysis introduction), p. 167.
3720
John Edward Philips, T. 20 August 2015, pp 51-53; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 167.
3721
John Edward Philips, T. 26 August 2015, pp 31-32.
3722
John Edward Philips, T. 20 August 2015, pp 48-51; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 35.
3723
John Edward Philips, T. 20 August 2015, p. 86; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 35.
3716
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overloading is called, according to Mr Philips and Witness 707, a ‘directed retry’.3724 Deciding
whether to redirect a call or to send a busy response depends on the network’s policy. 3725
1693. When a directed retry occurs, the call data records do not normally record the best serving
cell, from which the call is redirected. That cell remains unknown. It is unknown—on the basis of
the call data records—even whether a directed retry occurred as there is nothing in the call data
records that shows this.3726 This does not mean that the location of the mobile has changed, but
rather that the mobile is using the signal of a neighbouring cell while being located in the
geographic area covered by the best serving cell.3727
1694. Although the call data records do not show the first choice cell and when a call has been
redirected, telecommunication providers have information, including general statistics, on the
number of redirected calls.3728 Witness 707 stated that in 2004 and 2005, the Alfa network had
activated the ‘directed retry’ feature.3729
1695. Mr Philips and Witness 707 explained that the cell into which a call is redirected is one in
the same general area as the best serving cell. The two are likely to share areas of common best
server coverage.3730 The call must be directed to one of the six reported cells, because those are
the only cells the mobile is reporting to the network as available. 3731 The cells into which the call
is allocated at the beginning and the end of a call are recorded in the call data records as the ‘start
cell ID’ and the ‘end cell ID’. Any interim, or other cells used on the call would not be recorded
in the call data records.3732

3724

John Edward Philips, T. 20 August 2015, pp 51-53, 58, 64-65; Witness PRH707, T. 12 February 2016, pp 59, 62,
64; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 35.
3725
John Edward Philips, T. 20 August 2015, pp 48-49; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 35.
3726
John Edward Philips, T. 20 August 2015, pp 53-54.
3727
John Edward Philips, T. 20 August 2015, pp 56-57, 64, 70.
3728
John Edward Philips, T. 20 August 2015, pp 53-54; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 167.
3729
Witness PRH707, T. 12 February 2016, p. 60.
3730
John Edward Philips, T. 20 August 2015, pp 51, 86; Witness PRH707, T. 12 February 2016, p. 59; exhibit P549
(Expert report of John Edward Philips – Cell site analysis introduction), p. 35.
3731
John Edward Philips, T. 20 August 2015, pp 51, 55.
3732
John Edward Philips, T. 20 August 2015, pp 28-29, 41; exhibit P549 (Expert report of John Edward Philips – Cell
site analysis introduction), p. 92.
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1696. Finally, Mr Philips explained how propagation anomalies can occur. 3733 This is especially
across water or due to elevation.3734 These anomalies usually occur when someone is trying to
make a call, but loses the signal before the call is connected. 3735
1697. When a mobile loses signal, it will search for the best server coverage signal again. If the
mobile has increased its elevation after losing signal, it may connect to a cell that is at a greater
distance but nonetheless provides a strong signal.3736 In this instance, when the call does finally
connect, it may connect to what Mr Philips described as a ‘remote and obviously wrong cell site’
for where the mobile actually is.3737
1698. However, safeguards are built into the systems. Mr Philips outlined these as, first, if a
distant cell does not appear within the neighbouring cells, it cannot be used. Second, timing
advance can put a distance limitation on the available cells. These safeguards are available within
the GSM system, but each network must be configured to utilise them. 3738
1699. In his testimony, Mr Philips used a slide presentation entitled ‘Cell site analysis’. 3739 The
graphic below, extracted from it and to which Mr Philips referred as ‘a simulation of a mobile
moving through an area of East London’, illustrates a mobile in a vehicle moving from the best
server coverage area of one cell to another cell, including the ‘start cell’ and the ‘end cell’. This
was plotted on the route the mobile was travelling to show the succession of cells that provided
best server coverage of the route.3740

3733
3734
3735
3736
3737
3738
3739
3740

John Edward
John Edward
John Edward
John Edward
John Edward
John Edward
Exhibit P550
John Edward

Philips, T. 20 August 2015, pp 33-34.
Philips, T. 20 August 2015, p. 34.
Philips, T. 20 August 2015, pp 33, 36.
Philips, T. 20 August 2015, pp 36-37.
Philips, T. 20 August 2015, pp 33, 36.
Philips, T. 20 August 2015, p. 36.
(PowerPoint presentation, John Edward Philips).
Philips, T. 19 August 2015, pp 18-19; exhibit P550, slides 137-138.
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Visual graphic showing a mobile moving through several best server coverages, including the
start cell and end cell, extracted from Mr Philips’s PowerPoint presentation ‘Cell site analysis
as applied to GSM networks’ – exhibit P550, slide 138
(b)

Anomalies in cell allocation

1700. Different forms of disruption may change the cell to which a mobile connects. This may
affect determining the accuracy of determining the location of the mobile for cell site analysis.
1701. Directed retry, referred to above, is one.3741 Further, Mr Philips described the ‘fading’ that
can occur when cellular signals are changing, even with little or no movement.3742 Fast fading
occurs when there is an instantaneous change of signal due to normal reflections from a building.
These events typically occur in an urban environment, but can also occur with vehicles where there
is a reflection and the mobile uses a cell different to that in the network’s prediction model. 3743
1702. Call data records only show the start and end cell for each call. Thus, no record is made of
a call change due to fast fading mid-call, unless the new cell was that used at the end of the call.3744

3741
3742
3743
3744

See para. 1692-1694.
John Edward Philips, T. 25 August 2015, p. 63.
John Edward Philips, T. 25 August 2015, pp 66-67.
John Edward Philips, T. 25 August 2015, p. 69.
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Slow fading, on the other hand, occurs when signals are so similar in strength that the best server
coverage may switch between two different cells.3745
1703. Repeaters, explained Mr Philips, which are designed to amplify an existing signal, can also
affect cell allocation.3746 These typically control a link in the cell service where there is no
coverage, or the optimal signal is inadequate. They are generally outside the network’s control and
can cause problems to the service by creating interference. 3747
1704. Finally, co-channel interference is where an adjacent channel bleeds into another; it means
that the two frequencies are on the same channel which creates interference.3748

C.

Alfa network and generation of call data records and cell site data
1.

Introduction

1705. The Mobile Interim Company No. 1 S.A.L. (MIC1) is a joint stock company registered at
Baabda, Lebanon, trading as ‘Alfa’.3749 Alfa has managed Lebanon’s first mobile network, owned
by the Lebanese State, since 2004.3750 Initially it was called ‘Cellis’.3751 Alfa’s officially
designated representative to the Special Tribunal, Witness 707, who joined Alfa in 2012, 3752 gave
evidence in witness statements and courtroom testimony about Alfa’s mobile telephone network,
business practices and records.
1706. Alfa provided records to the UNIIIC in July 2005, including coverage maps, maps with
drive tests, coordinates of Alfa cell sites, cover letters and responses to requests for assistance. 3753

3745

John Edward Philips, T. 25 August 2015, p. 61.
John Edward Philips, T. 25 August 2015, pp 69-73, T. 25 July 2016, pp 72-73.
3747
John Edward Philips, T. 25 August 2015, pp 70-75.
3748
John Edward Philips, T. 26 August 2015, pp 64-65.
3749
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), p. 1; exhibit P1192.2 (‘Management
Agreement between Lebanon and Consortium Detecon International’, annex 2 to Witness PRH707’s statement of 11
November 2015), p. 9; exhibit P769 (Aide-mémoire for Witness PRH707’s evidence: list of acronyms), p. 2.
3750
Witness PRH707, T. 29 January 2016, p. 83; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 14; exhibit P1192.2.
3751
Witness PRH707, T. 29 January 2016, pp 83-84, T. 10 February 2016, p. 43, T. 16 February 2016, pp 50-51, T.
17 February 2016, p. 14.
3752
Witness PRH707, T. 29 January 2016, p. 65, T. 20 April 2016, p. 31; exhibit P768 (Witness 707’s curriculum
vitae), p. 1; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 11. The Trial Chamber also
notes that Witness 707 has over two decades of professional experience in telecommunications, Witness PRH707, T.
29 January 2016, p. 64; exhibit P768.
3753
Witness PRH707, T. 16 February 2016, pp 52, 58-64, 75.
3746
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In 2010, Alfa provided the Prosecution with predicted best server coverage plots in the form of
ArcGIS shape files for 718 Alfa cell sectors on air in 2005, 2007 and 2010. 3754
1707. Regarding mapping information for 2005, Alfa informed the Prosecution that, due to the
lack of a digital site database, the mapping information was created by approximation. Witness
707—and another Alfa employee whose statement was annexed to the witness’s—stated of
information provided to the Prosecution in 2010, that:
In respect of mapping information for 2005 and as Alfa does not possess a digital site
database dating to 2005, the mapping information was created by way of best
approximation through the following method. The oldest working site database we have
dates back to 29 January 2007. It contains all Alfa sites/cells that were put on air until 29
January 2007. In order to produce the coverage array for 2005, only the cells which were
on air until the end of the 2005 year were considered whereas cells from beginning 2006
until 29 January 2007 were ignored. The obtained array was converted into TAB (Maplnfo
compatible) and then shape (ArcView compatible) files.3755

1708. The cell site data provided to UNIIIC and the Prosecution, respectively, in 2007 and 2010,
therefore consisted of estimates.3756
1709. In 2013, Alfa provided the Prosecution with 192 shape files for Alfa cell sectors.3757
According to Witness 707, Alfa produced the files using values for the coordinates of the stations
from 2004 and 2005 and azimuth and vertical tilt values from 2013. 3758 In 2015, Alfa provided the
Prosecution with 938 shape files for 2005.3759
1710. Witness 707 explained that when Alfa provided information to the Prosecution, it
originated from its relevant specialised departments.3760 For some requests for assistance,
especially relating to information from 2004 and 2005, Alfa used past company records and

3754

Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 164. See also exhibit P1192.8 (Annex
14 to Witness PRH707’s statement of 11 November 2015), paras 9-11.
3755
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 164. See also exhibit P1192.8, para. 12.
3756
Witness PRH707, T. 11 February 2016, pp 57, 70-71, T. 12 February 2016, pp 51, 53.
3757
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 164. See also exhibit P775 (Excel
spreadsheet with mast and azimuth information, mast locations and azimuth orientations, Annex 14 (2) to Witness
707’s statement of 11 November 2015).
3758
Witness PRH707, T. 18 April 2016, pp 17-19, T. 20 April 2016, p. 3.
3759
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 164.
3760
Witness PRH707, T. 29 January 2016, pp 82, 86-88.
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verified the information through new searches and analyses. 3761 In his evidence, Witness 707 also
relied on the expertise of other company departments.3762

2.

Alfa’s network architecture

1711. The diagram below is extracted from an annex to Witness 707’s statement showing the
structure and components of Alfa’s network architecture in 2004 and 2005. 3763

Diagram showing the structure and the components of Alfa’s network architecture in 2004 and
2005 – exhibit P773 (Annex 4, ‘Logical schematic of the network in 2004 and 2005’ to Witness
707’s witness statement of 11 November 2015)
1712. These components are:
a.

The ‘Base Transceiver Station’ (BTS), which is the base station or cell tower and
contains an antenna system and radios that communicate with mobiles;

3761

Witness PRH707, T. 29 January 2016, pp 82-83, 89, 93.
Witness PRH707, T. 29 January 2016, pp 91, 97, 100, 107, T. 9 February 2016, p. 30.
3763
Witness PRH707, T. 9 February 2016, pp 39-41; exhibit P773 (‘Logical schematic of the network in 2004 and
2005’, annex 4 to Witness PRH707’s statement of 11 November 2015), p. 1.
3762
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b. The ‘Base Station Controller’ (BSC), which controls a number of BTSs;
c.

The ‘Mobile Switching Centre’ (MSC), which is the heart of the network’s
infrastructure, making connections to establish calls, linking the mobile network to
the landline network (or Public Switched Telephone Network (PSTN)) and billing;

d. The ‘Short Message Service Centre’ (SMSC), which generates and stores text
message related records;
e.

The ‘Gateway Mobile Switching Centre’ (GMSC), which is responsible for making
connections between other networks, such as other cellular providers, PSTN and
the international network;

f.

The ‘Home Location Register’ (HLR), which provides a permanent record of the
technical information for all subscribers of the home network;

g. The ‘Visitor Location Register’ (VLR), which provides a temporary record of
subscriber information (from home and other networks) while a user is in a specific
geographic area;
h. The ‘Pre-pay Intelligent Network’ (PPIN), which manages pre-paid subscriptions;
i.

The ‘Mediation Device’ (MD), which is the interface between MSC and the billing
system, receiving data from the MSC and translating it for the billing system;

j.

The billing system, which decides which call data record fields to use and generates
and calculates the costs of calls; and

k. The data warehouse, which is a database used for statistical and marketing
purposes.3764

3764

Witness PRH707, T. 9 February 2016, pp 44, 65, 73-75, 77-78, T. 10 February 2016, p. 38, T. 11 February 2016,
p. 49, T. 17 February 2016, p. 64; exhibit P769; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
paras 22, 42; exhibit P1192.11 (Alfa response to request for assistance), p. 1.
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3.

Call data records and related issues

1713. Witness 707 explained that Alfa’s call data records are generated automatically from the
MSC.3765 In some cases, the MSC information can only be read through decoding systems.3766
Their main purpose is billing for the post-paid lines.3767 According to its contractual obligations
with the Lebanese government, Alfa had to retain call data records for ten years. 3768 The azimuth,
the tilt, the height of a particular cell tower and its geographic coordinates were stored in Alfa’s
business records.3769 As these records are automatically generated without human input, such
documents, according to Witness 707, are highly accurate. 3770
1714. The witness also described how the network architecture’s components identify subscribers
by the mobiles’ IMSI.3771 IMSI information is kept in the SIM.3772 The IMSI is unique and used
in any network to which it connects and is usually a 15-digit number.3773 The first three digits are
the ‘Mobile Country Code’ (MCC), followed by the ‘Mobile Network Code’ (MNC).3774 The
remaining digits are the ‘Mobile Subscription Identification Number’ (MSIN).3775 Lebanon’s
MCC is ‘415’; Alfa’s MNC is ‘01’.3776
1715. The ‘Mobile Station International Subscriber Directory Number’ (MSISDN) is the
technical term for the mobile telephone number.3777 A network assigns an IMSI to an MSISDN.3778
The MSISDN is made up of the country code (‘961’ for Lebanon), the ‘National Destination Code’

3765

Witness PRH707, T. 29 January 2016, p. 110.
Witness PRH707, T. 29 January 2016, pp 110-111, 118-119.
3767
Witness PRH707, T. 29 January 2016, pp 110-112, T. 10 February 2016, p. 74.
3768
Witness PRH707, T. 9 February 2016, p. 51, T. 10 February 2016, p. 28, T. 3 May 2016, p. 34.
3769
Witness PRH707, T. 15 February 2016, pp 60-62, T. 16 February 2016, pp 29-30.
3770
Witness PRH707, T. 19 April 2016, pp 38, 68.
3771
Exhibit P769, p. 2; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 29.
3772
Witness PRH707, T. 9 February 2016, pp 28, 38; exhibit P769, p. 3; exhibit P1192 (Statement of Witness PRH707,
11 November 2015), paras 29, 36.
3773
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 30.
3774
Witness PRH707, T. 18 February 2016, p. 30; exhibit P769, pp 2-3; exhibit P1192 (Statement of Witness PRH707,
11 November 2015), para. 30.
3775
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 30.
3776
Witness PRH707, T. 16 February 2016, p. 35, T. 18 February 2016, p. 30; exhibit P1192 (Statement of Witness
PRH707, 11 November 2015), para. 31.
3777
Witness PRH707, T. 17 February 2016, p. 48; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 32; exhibit P769, p. 3. Exhibit P769 (Aide-mémoire for Witness PRH707’s evidence: list of acronyms) refers to
‘MSISDN’ as a ‘Mobile Station Integrated Services Digital Network’, while Witness 707’s statement, exhibit P1192,
refers to it as ‘Mobile Station International Subscriber Directory Number’.
3778
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 32.
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and the subscriber number.3779 The prefix ‘3’ in a Lebanese MSISDN signified that it is a mobile
number.3780 IMSI and MSISDN are both fields in call data records. 3781
1716. The IMEI unique to each handset is automatically transmitted when connected to the
network and appears in call data records.3782 IMEI data is not ‘generated’ by Alfa, but by the
handset when making or receiving a call.3783 The MD filters out IMEI data from call data records
sent to the billing system and this data is retained by the data warehouse as a separate field. 3784
1717. Witness 707 explained, as had Mr Philips, that when a SIM card is inserted into a handset,
the mobile searches for the nearest mobile cell tower or BTS.3785 Once a call request is made by
the BSC, the MSC checks the subscriber details of the caller with the HLR.3786 If the caller is
identified as an Alfa subscriber, the MSC is notified and connects the call.3787 For Alfa, if the
subscriber is on a pre-paid service, an additional check is made to see whether it has enough credit
to proceed.3788
1718. When an Alfa subscriber makes a call request to a roaming subscriber, not in Alfa’s
geographic area, the same procedure applies, with the additional step of the VLR contacting the
HLR to obtain the caller’s details. If an agreement exists between Alfa and the network where the
roaming mobile is, the call will be approved and connected by the MSC.3789 However, there was
no national roaming in Lebanon in 2005.3790

3779

Witness PRH707, T. 18 April 2016, p. 37; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
paras 32-33.
3780
Witness PRH707, T. 18 February 2016, p. 17.
3781
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 34.
3782
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 36.
3783
Witness PRH707, T. 29 January 2016, pp 117-118; exhibit P1192 (Statement of Witness PRH707, 11 November
2015), para. 94.
3784
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 95.
3785
Witness PRH707, T. 9 February 2016, pp 31, 47-48, 64-65; exhibit P1192 (Statement of Witness PRH707, 11
November 2015), para. 45.
3786
Witness PRH707, T. 9 February 2016, pp 45, 64-65; exhibit P1192 (Statement of Witness PRH707, 11 November
2015), paras 40, 47-48.
3787
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras 40, 48.
3788
Witness PRH707, T. 9 February 2016, p. 75; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 49.
3789
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras 50-51.
3790
Witness PRH707, T. 29 January 2016, p. 109; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 229.
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1719. The witness described that when an Alfa subscriber initiates a call to another network, for
example Touch, an international number or a landline, the same procedure applies, however, a
gateway is required. The gateway acts as the entrance of non-Alfa subscribers to Alfa’s
network.3791
1720. In 2004 and 2005, call data records were stored, in different forms and for different periods,
in the billing system, the data warehouse and the archive. 3792
1721. The transfer of call data records from the MSC to the Mediation Device (MD) is
automatic.3793 Witness 707 stated that no one had write access before reaching the mediation
device and the access to raw call data files was limited at this stage. 3794
1722. When responding to the Prosecution’s requests for call data records with end cell data,
Alfa, according to Witness 707, had to retrieve archived call data records and decode them through
the MD.3795 During this process, at least one corrupted backup file, for July 2004, was discovered;
this may have resulted in incomplete records.3796 Call data records started to be archived in Alfa’s
data warehouse as of 1 August 2004.3797 Before that, they were archived on magnetic tapes and, in
a more limited fashion, in back-up systems of the billing department.3798
1723. The prefix ‘101’ in the telephone number field of call data records signifies that the call
was made by a pre-paid mobile with ‘Call Line Identification Restriction’, meaning that the caller
withheld their number.3799 Pre-paid services at Alfa were called ‘Clic’ before 2004 and ‘Active’
afterwards.3800 Post-paid services were called ‘Basic’, then ‘Classic’.3801

3791

Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 52.
Witness PRH707, T. 10 February 2016, pp 74-75.
3793
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 123.
3794
Witness PRH707, T. 10 February 2016, p. 76; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
paras 123-125.
3795
Witness PRH707, T. 10 February 2016, pp 33-34; exhibit P1192 (Statement of Witness PRH707, 11 November
2015), para. 127.
3796
Witness PRH707, T. 3 May 2016, pp 35, 44; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
paras 128, 193.
3797
Witness PRH707, T. 10 February 2016, pp 45-46, T. 11 February 2016, p. 30.
3798
Witness PRH707, T. 10 February 2016, pp 43-44, 67, 75, T. 3 May 2016, pp 34-35, T. 4 May 2016, pp 80, 82.
3799
Exhibit P769, p. 1; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras 187, 208.
3800
Witness PRH707, T. 29 January 2016, pp 103, 108.
3801
Witness PRH707, T. 29 January 2016, p. 108.
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1724. Witness 707 described the process of creating coverage maps at Alfa. Alfa uploaded into
mapping software the cell site shape files, corresponding azimuth values and geographic
coordinates which created ‘projected’ values and images onto maps of Lebanon.3802 He explained
that Alfa had no unified or centralised database in 2004 and 2005, and that this prevented the
Prosecution, in 2016, from verifying the accuracy of the records that Alfa provided to the UNIIIC
in July 2005. Specifically, of the azimuths, the height of cell tower antennas and their vertical tilt
as they existed in 2004 and 2005.3803
1725. The witness explained that, even though Alfa could not verify the type and frequency of
the changes to its cell sites from the period of 2004 to 2005, values of a cell site, such as azimuth,
vertical tilt and antenna position, do not change significantly over time and are minimal because
the cell site itself remains in place. Changes would only occur in specific instances, such as when
a new station is built.3804
1726. As a consequence, he said, the contemporaneous values that Alfa used in 2010, 2013 and
2015 to produce the coverage maps provided to the Special Tribunal were ‘not far’ from those
used in 2004 and 2005.3805
1727. Moreover, technological developments since 2005—such as the introduction of the third
and fourth generations mobile systems, ‘3G’ and ‘4G’, the availability of clutter models3806 with
increased accuracy and updates of the Asset software—allowed Alfa in later years to produce more
accurate coverage maps than those from 2004 or 2005.3807

3802

For example, exhibit P779 (Maps showing Alfa Cell Sites February 2005); exhibit 2D73 (Alfa Coverage maps of
various areas in Beirut). See also, for example, exhibit P1937 (Expert report of John Edward Philips – Single user
analysis, Suspect 2, Mr Badreddine); exhibit P1111 (Expert report of John Edward Philips – Single user analysis,
Suspect 1, Mr Ayyash); exhibit P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6,
7 and 8).
3803
Witness PRH707, T. 16 February 2016, pp 52, 58-64, 75.
3804
Witness PRH707, T. 15 February 2016, pp 35-36, 64-69, T. 16 February 2016, p. 8, T. 18 April 2016, pp 5, 23, T.
20 April 2016, pp 24-25.
3805
Witness PRH707, T. 18 April 2016, p. 23.
3806
‘Clutter’, as described above, at paragraph 1654, refers to data relating to defined categories such as water, forest,
urban and suburban terrain, which affect radio signals. Network operators upload this data into computer-based
modelling tools to determine the area over which a signal from a cell can provide a ‘usable signal’, Witness PRH707,
T. 15 February 2016, p. 6; Witness PRH705, T. 6 May 2016, pp 7, 77, T. 5 May 2016, p. 88, T. 22 April 2016, pp 2428; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 57-61.
3807
Witness PRH707, T. 15 February 2016, pp 62, 64, T. 16 February 2016, pp 24-25, T. 21 April 2016, pp 35-40.
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1728. The witness explained, from his experience in the industry, that Aircom’s Asset is used by
nearly all mobile network operators; they rely upon them despite a margin of error of 20 to 30 per
cent.3808 Witness 707 clarified that this is an acceptable level of accuracy for planning and
marketing purposes, and that the coverage maps of Asset cannot be one hundred per cent
accurate.3809 The Alfa radio planning department considered this ‘minor margin of error’ of 20 to
30 per cent in its coverage maps a level of accuracy sufficient to routinely decide whether to install
a new cell site.3810
1729. As Alfa was not required to maintain a centralised database before 2015, the azimuth values
of the cell sites in Alfa’s network were not contemporaneously registered in 2004 and 2005.3811 In
the absence of a digital site database from 2004 or 2005, Alfa generated shape files based on data
from 2007 and 2010. Alfa’s records, created in 2010, contained data on which cell sites were
operational in 2005 and the coordinates of their geographic location.3812 If the database for a year
was not available, Alfa used that closest in time and then filtered out the stations put in place after
the relevant period. This explains why Alfa had to use cell data from 2007 and azimuth and tilt
values from 2010.3813
1730. Witness 707 said that from 2004 to 2007, however, Alfa did not add many new stations,
and its network was stable.3814 Complaints from consumers regarding coverage causing Alfa to
change the direction of an antenna were slight and did not radically change the coverage of cell
sectors.3815
1731. Both Mr Philips and Witness 707 explained that network operators, including Alfa, ensure
that their networks are stable over time in terms of the number and capacity of the operating cells,

3808

Witness PRH707, T. 16 February 2016, pp 80-81. See also Witness PRH707, T. 17 February 2016, pp 8-9, 11-12,
T. 21 April 2016, pp 46-47.
3809
Witness PRH707, T. 16 February 2016, pp 26, 78, 80-81, T. 17 February 2016, pp 8, 11-12, T. 21 April 2016, pp
43-48.
3810
Witness PRH707, T. 17 February 2016, pp 8-9, T. 21 April 2016, pp 36-37, T. 3 May 2016, pp 90-91.
3811
Witness PRH707, T. 11 February 2016 pp 54-55, 77, T. 12 February 2016, p. 38, T. 20 April 2016, pp 7, 45-46,
T. 3 May 2016, pp 45-47.
3812
Witness PRH707, T. 15 February 2016, pp 3-4, 24-25, 40-45, 83-84, see also T. 9 February 2016, pp 24-25.
3813
Witness PRH707, T. 15 February 2016, pp 44-45, 50; exhibit P1192 (Statement of Witness PRH707, 11 November
2015), para. 164.
3814
Witness PRH707, T. 15 February 2016, p. 41.
3815
Witness PRH707, T. 15 February 2016, pp 65, 68-69.
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including antennas’ azimuths.3816 For instance, during Israel’s attacks on Lebanon in July 2006,
only four cell sites were completely destroyed and eight sites were partly damaged. Three of the
four in south Lebanon were rebuilt in the same locations, and the eight damaged sites were
repaired.3817 Witness 707 testified that only two sites, Baidar and Naqoura, in the south of Lebanon,
had their cell IDs changed as a result of war damage. 3818
1732. As for the accuracy of Alfa’s clutter model, Witness 707 explained that erecting a tall
building or the presence of a high tree would not require completely relocating an antenna, but
rather it would be moved higher.3819 When buildings are demolished, as in July 2006, an existing
cell site would provide a larger coverage.3820
1733. The witness explained that the call data records allow the identification of the number of
cell sites in use in 2004 and 2005. Alfa’s call data records also record the cell number, its Cell
Global Identity (CGI), but not the cell name; this was why the CGI had to be connected to the
relevant cell names for the call sequence tables.
1734. Moreover, the CGI identifies the call ID connected to a base station controller and from
this, which mobile switching centre/mobile station control was connected to the base station
controller.3821

4.

Cell site related issues

1735. In 2010, Alfa, according to Witness 707, produced the 2005 shape files by approximating
the mapping information.3822
1736. As Alfa did not have all the information requested by the Prosecution relating to its 2005
coverage, it used the call data records from 2005 to establish which cells were then on air.3823
Specifically, its oldest site database, of 29 January 2007, was taken as a starting point and the cells

3816

John Edward Philips, T. 20 August 2015, pp 91-93; Witness PRH707, T. 11 February 2016, pp 71-73.
Witness PRH707, T. 18 April 2016, pp 32-35.
3818
Witness PRH707, T. 18 April 2016, pp 32-33.
3819
Witness PRH707, T. 15 February 2016, pp 74-75.
3820
Witness PRH707, T. 4 May 2016, p. 39.
3821
Witness PRH707, T. 9 February 2016, pp 51-52.
3822
Witness PRH707, T. 15 February 2016, pp 3-4, 40-44; exhibit P1192 (Statement of Witness PRH707, 11
November 2015), para. 164; exhibit P1192.8, para. 12.
3823
Witness PRH707, T. 20 April 2016, pp 77-78.
3817
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that only came on air from 2006 were removed.3824 This meant that cells coming on air between
March and December 2005 were included in the maps and cells that were dismantled between
March and December 2005 were not.3825
1737. The Sabra Defence suggested to the witness that the coverage maps would have been more
accurate had Alfa provided mapping information depicting the situation up to 14 February
2005.3826 Witness 707 explained that Alfa used the 2010 digital map for the underlying map.3827
In 2010, Alfa had generated the shape files by including in Asset the stations working in 2004 and
2005, and added the 2010 tilts and the azimuths.3828 Alfa could not take into account geographic
changes to the area in this period, such as construction or destruction of buildings. 3829
1738. Witness 707 explained that the 2004 and 2005 digital maps had a less sophisticated
resolution than those dating from 2010. The accuracy was based on 20 square metre boxes in urban
areas and 50 square metre boxes in rural areas.3830 The 2010 digital map of Lebanon, that Alfa
used to produce the shape files, was more accurate than those of 2004 and 2005, given Asset’s
improvements.3831
1739. The propagation model used to create the coverage maps in 2010 and 2013 represented the
situation in those years.3832 Witness 707 compared the clutter model used in 2010 to create
coverage maps with that of 2004 and explained that, ‘in general terms, the maps generated in 2010
should be more accurate than if we had generated them in 2004, 2005. The reason for that is the
improvement in the Aircom tool’.3833

3824

Witness PRH707, T. 15 February 2016, pp 41, 50, 82-83, T. 20 April 2016, pp 59-61, 63-67; exhibit P1192
(Statement of Witness PRH707, 11 November 2015), para. 164. See also exhibit P1192.8, para. 12; Witness PRH707,
T. 21 April 2016, p. 11.
3825
Exhibit 5D243 (Extracts from ‘Security Main’ and related maps), p. 1.
3826
Witness PRH707, T. 21 April 2016, pp 10-11, 14, 27-28, 30; exhibit 5D243, pp 1, 5-6.
3827
Witness PRH707, T. 15 February 2016, pp 64, 79, T. 3 May 2016, pp 87-88.
3828
Witness PRH707, T. 15 February 2016, pp 49, 55, 60, 62, 64, T. 16 February 2016, p. 58, T. 18 April 2016, pp
17-19, T. 20 April 2016, pp 3-4, T. 3 May 2016, pp 77, 83, 88.
3829
Witness PRH707, T. 12 February 2016, pp 18-19, T. 15 February 2016, p. 79.
3830
Witness PRH707, T. 16 February 2016, p. 11, T. 21 April 2016, pp 93-95.
3831
Witness PRH707, T. 15 February 2016, pp 73, 83-84, T. 3 May 2016, pp 87-88; exhibit P1192 (Statement of
Witness PRH707, 11 November 2015), para. 166.
3832
Witness PRH707, T. 3 May 2016, p. 87.
3833
Witness PRH707, T. 15 February 2016, pp 64, 72-76.
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1740. He also explained that Alfa did not delete updates to the digital map of Lebanon, or the
clutter model in 2004 and 2005, until 2010. When producing the shape files for the Prosecution,

Alfa used some values―antenna azimuth, tilt and height―from the 2010 maps to create the maps
for 2004 and 2005.3834 In June 2015, Alfa used the 2012 clutter and propagation models to produce
the shape files for the Prosecution.3835
1741. As to the impact of the radical geographic changes between 2004 and 2016, including the
demolished and newly-erected buildings in Beirut, on Alfa’s clutter model and respectively
coverage maps of areas relevant to the Prosecution case, Witness 707 described them as ‘some
change, simple change’.3836 The 2010 clutter model was more accurate than those from 2004 and
2005, and Alfa’s radio department most likely made the necessary adjustments in Asset to reflect
the changes in clutter caused by Israel’s attacks on Lebanon in 2006. 3837
1742. When asked about Alfa’s use of the 2010 clutter model to reconstitute the 2005 clutter, 3838
Mr Philips explained that for identifying the cells that continued to operate in an area, after changes
in the clutter:
of more relevance would be how many of the cell sites that were existing in 2005 were still
existing in 2010, and how many did they need to change because the building no longer
existed. I think that would be more of a significant factor and that would not be speculative.
It would be a figure provided by the network. The clutter model, how it does or doesn't
change, is -- and the extent over which it does, is speculative.3839

1743. He also stated that such changes did not significantly affect the core of the best server
coverage in the vicinity of the cell site.3840
1744. Witness 707 testified that past azimuths and tilts and, to some extent antenna heights, were
of little importance to Alfa and were not stored in a centralised database which is why it could not
3834

Witness PRH707, T. 15 February 2016, pp 64-65.
Witness PRH707, T. 16 February 2016, pp 8-10.
3836
Witness PRH707, T. 12 February 2016, pp 18-19, T. 15 February 2016, pp 73-76.
3837
Witness PRH707, T. 15 February 2016, pp 73-76.
3838
In cross-examination, counsel for Mr Merhi asked Mr Philips to comment on the clutter model that Alfa used in
2010 to reconstitute the predicted coverage for Alfa’s BRAJNE2 cell site, John Edward Philips, T. 26 April 2017, pp
109-110; exhibit P1803 (Prosecution electronic presentation of evidence snapshot 62 in relation to slide 236 of P1793
showing an enlarged coverage of BRAJNE2).
3839
John Edward Philips, T. 26 April 2017, pp 109-110.
3835

3840

John Edward Philips, T. 26 April 2017, p. 116.
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specifically confirm all such past details.3841 Antenna feeder type and length is a further factor that
Alfa could not specifically confirm.3842 These values are only changed in specific cases, and only
slightly, mostly following a complaint about weak coverage in an area.3843 A change of up to 15
degrees in the azimuth does not radically change the coverage area. 3844
1745. Alfa had around 900 cells on air in 2004 and 2005.3845 According to Witness 707, the best
server coverage estimates produced using Asset as a prediction tool, which took into account as
much as possible the topography, such as buildings, matched reality by ‘a high percentage’.3846
While important for coverage purposes, the clutter model and the prediction tool did not account
for details of buildings, such as height, shape or material.3847 The digital map of this prediction
tool was updated once or twice a year.3848
1746. In Witness 707’s view, overall, the predicted best server coverage maps of 2004 and 2005
matched the real coverage on the ground by 60 to 70 per cent.3849 The witness considered this a
slight margin of error.3850 He explained that he based this estimate on his own experience and that
no real standard existed to compare the prediction maps and the real coverage on the ground. If a
telecommunication engineer was able to achieve at least a 70 per cent match between the predicted
coverage and the real coverage, this was considered a good result. 3851
1747. The margin of error would, however, be greater at the outer edges of the shape files.3852
The factors limiting accuracy of the maps were: the resolution of the digital map of Lebanon, the

3841

Witness PRH707, T. 29 January 2016, pp 124-126, T. 11 February 2016, pp 54-57, 70-71, 85-87, T. 12 February
2016, p. 17, T. 15 February 2016, pp 29-30, 35, 42, T. 16 February 2016, p. 42, T. 20 April 2016, pp 23, 38, T. 22
April 2016, pp 32-33, T. 3 May 2016, pp 50-51, 80-81, 83-85, T. 25 July 2016, pp 7-8, 22.
3842
Witness PRH707, T. 20 April 2016, pp 43-44.
3843
Witness PRH707, T. 11 February 2016, p. 72, T. 15 February 2016, pp 35-36, 64-69, T. 18 April 2016, p. 23, T.
20 April 2016, pp 24-25, 35, T. 3 May 2016, p. 88.
3844
Witness PRH707, T. 20 April 2016, p. 37, T. 3 May 2016, pp 85-86, T. 25 July 2016, p. 41.
3845
Witness PRH707, T. 9 February 2016, p. 49.
3846
Witness PRH707, T. 12 February 2016, pp 18-19, 80, T. 15 February 2016, pp 6, 8-9, T. 16 February 2016, p. 26,
T. 22 April 2016, pp 26-29, T. 4 May 2016, pp 67-68.
3847
Witness PRH707, T. 22 April 2016, pp 27-28, T. 4 May 2016, pp 67-68.
3848
Witness PRH707, T. 15 February 2016, p. 6.
3849
Witness PRH707, T. 16 February 2016, pp 78-81, T. 21 April 2016, pp 32, 35, 38, 42, T. 3 May 2016, pp 91-92.
3850
Witness PRH707, T. 17 February 2016, p. 9, T. 21 April 2016, p. 44.
3851
Witness PRH707, T. 16 February 2016, pp 78-79.
3852
Witness PRH707, T. 16 February 2016, pp 79-81, T. 17 February 2016, pp 11-12, T. 21 April 2016, pp 46-47.
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margin of error of the algorithm used in the prediction tool, the accuracy of the underlying digital
map, using certain values from later years and the human factor in using the prediction tool. 3853
1748. The predicted best coverage from some cell sectors shows ‘patches of coverage’, also
known as ‘scattered coverage’, which are located at a large distance from the cell tower. This
occurs, for example, for cell sites near the sea where the signal is reflected on the water. 3854 Calls
can be made or received but their quality could be affected. Witness 707 explained in his statement
that:
These distinct patches of coverage are the output of the prediction tool and it may be
theoretically possible that this part of the cell could be used to actually make or receive a
call, but the quality of the call could be bad. In essence the coverage is polluted, so when a
person was in the area where the remote patch of coverage is, they would be using a nearby
cell rather than the cell with patchy scattered coverage.3855

1749. In most cases, a mobile will use the best serving signal for a call.3856 In general, the closer
a mobile is to a station, the stronger the signal.3857 Witness 707 explained that some low-quality
handsets interact with the network signal in an unusual way leading to other signals being used. 3858
When a handset is behind a building or when the station is above capacity, other signals may be
picked up.3859 When a station has reached its capacity, the BSC transfers a call to a nearby station,
usually an adjacent one, in a directed retry.3860
1750. Witness 707 stated that these exceptions occur in no more than two per cent of cases.3861
He explained that in situations of network congestion, as was the case in the aftermath of Mr
Hariri’s assassination, such cases would be more numerous.3862 Alfa did not collect data of such
anomalies from 2004 and 2005.3863 Consistent with Mr Philips’s general evidence, Witness 707

3853

Witness PRH707, T. 21 April 2016, pp 36, 39.
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 194.
3855
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 195.
3856
Witness PRH707, T. 9 February 2016, p. 31, T. 12 February 2016, p. 56, T. 22 April 2016, p. 20.
3857
Witness PRH707, T. 12 February 2016, p. 56.
3858
Witness PRH707, T. 9 February 2016, p. 33, T. 22 April 2016, pp 50-51, 53, 55-56, T. 4 May 2016, p. 32.
3859
Witness PRH707, T. 12 February 2016, pp 56-57, T. 25 July 2016, p. 64.
3860
Witness PRH707, T. 12 February 2016, pp 58-59, 62-63, T. 22 April 2016, p. 47.
3861
Witness PRH707, T. 9 February 2016, p. 34, T. 22 April 2016, p. 52 (stating that there would be one or two
exceptional cases out of millions of calls per day), T. 25 July 2016, p. 64.
3862
Witness PRH707, T. 25 July 2016, pp 56-57.
3863
Witness PRH707, T. 9 February 2016, p. 37, T. 22 April 2016, p. 53.
3854
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noted that call data records do not show whether cell tower connections result from a directed
retry.3864
1751. He also stated that predicted best server coverage maps neither take into account the signal
strengths of cell towers, nor represent actual coverage maps. 3865 A cell tower’s signal, albeit weak,
may therefore be picked up by a mobile outside the borders of a shape file.3866 In Witness 707’s
view, it is difficult to use predicted best server coverage maps to determine actual coverage.3867

5.

Witness 707’s clarifications

1752. Defence counsel, on many occasions, challenged Witness 707’s ability to testify on matters
that were not within his direct personal knowledge, of which there are numerous examples in his
statements. The witness made it clear that he had obtained much of the information on which he
was testifying from other Alfa employees and departments. In several instances, he stated that he
would have to consult colleagues before he could provide further specific information.
Consequently, during a break in his evidence, the Trial Chamber sought clarification from the
Prosecution on several matters arising from Witness 707’s testimony and witness statements, and
gave the witness permission to consult colleagues in a protocol to be agreed with Defence
counsel.3868
1753. As a result of this consultation, when Witness 707 reappeared in court, he was then asked
to comment, for example, on how the azimuth and coordinate values of Alfa cell site data were
found on the computer of an engineer from Alfa’s radio department.3869

3864

Witness PRH707, T. 12 February 2016, p. 64, T. 22 April 2016, p. 35.
Witness PRH707, T. 21 April 2016, pp 83-84, 92-93, 95-96, T. 22 April 2016, p. 23, T. 4 May 2016, pp 41-42, T.
25 July 2016, pp 66, 68.
3866
Witness PRH707, T. 21 April 2016, pp 80-81, 92-94, T. 22 April 2016, p. 23, T. 4 May 2016, p. 42; exhibit 5D245
(PowerPoint presentation: ‘Alfa drive test and theoretical coverage’).
3867
Witness PRH707, T. 25 July 2016, pp 66-68.
3868
For instance, the Trial Chamber held that Witness 707 had relied on records that he did not produce himself and
upon information given to him by other Alfa employees or departments and that the witness was testifying as a
corporate witness giving mixed evidence as to matters within his own personal knowledge and matters of which he
was informed. The Trial Chamber permitted him to obtain further information from Alfa personnel and departments
in relation to multiple paragraphs from his statements that were contested by Defence counsel. See for example,
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 65, 71-72; Witness
PRH707, T. 18 February 2016, pp 3, 22-23, 27, 30-31, T. 19 April 2016, pp 7-9, 19-20, 23-24, 41-47.
3869
Witness PRH707, T. 20 April 2016, p. 6.
3865
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1754. He explained that before Alfa started organising a centralised cell site database in 2014, it
had multiple databases and it was common practice that each department had its own database. 3870
He clarified that the engineer could have saved the database only on an Alfa workstation computer
and the company policy did not allow Alfa employees to use personal computers at work.3871 He
added that despite the merging of the various databases in 2014, the values in the new centralised
database were the same as those before the merger of the databases. 3872

D.

Touch network and generation of call data records and cell site
data
1.

Introduction

1755. The Mobile Interim Company No. 2 S.A.L. is a joint stock company registered in Beirut,
a ‘Mobile Telecommunications Company’ trading as ‘Touch’.3873 The company’s officially
designated representative to the Special Tribunal3874 was Witness 705, an engineer specialising in
wireless telecommunications. He testified on Touch’s mobile telephone network, its business
practices and records.3875 He had worked in radio network planning and optimisation and joined
Touch in 2012.3876 Like Witness 707, in providing his evidence, Witness 705 relied on the expertise
of other company departments.3877
1756. In 2010, Touch provided the Prosecution with a CD containing the 2004 Touch coverage
maps and the locations of its cell masts and cell sectors, in the form of shape files.3878 It also

3870

Witness PRH707, T. 20 April 2016, pp 6-11.
Witness PRH707, T. 20 April 2016, pp 12-13.
3872
Witness PRH707, T. 20 April 2016, pp 11-12, 14.
3873
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 14, 17; exhibit P821 (Management
Agreement between Mobile Telecommunications Company and Republic of Lebanon, annex 2 to Witness PRH705’s
statement of 16 November 2015), p. 9.
3874
Witness PRH705, T. 5 May 2016, p. 18 (private session); exhibit P826 (Witness PRH705’s statement of 16
November 2015), para. 2; exhibit P826.1 (Designation of Witness PRH705 as Touch’s representative to the Special
Tribunal, annex 1 to Witness PRH705’s statement of 16 November 2015).
3875
Witness PRH705, T. 5 May 2016, pp 14-15, 17 (private session), 26; exhibit P811 (Witness PRH705’s curriculum
vitae); exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 11-13; exhibit P1096 (Witness
PRH705’s statement of 4 May 2016), paras 15-17.
3876
Witness PRH705, T. 5 May 2016, pp 15, 17 (private session); exhibit P811; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), paras 1, 11-13; exhibit P1096 (Witness PRH705’s statement of 4 May 2016), paras
15-17.
3877
See for example, Witness PRH705, T. 5 May 2016, pp 29-33.
3878
Witness PRH705, T. 9 May 2016, pp 14-15.
3871
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provided cell data from 2004 and 2005.3879 The 2004 shape files, unlike those provided by Alfa,
were generated contemporaneously.3880 The files were produced on 16 February 2004 and
provided to the Prosecution on 22 September 2010.3881 By 2004, the clutter data and the
propagation model were both outdated.3882
1757. Touch also provided the UNIIIC, on 8 October 2007, with two worksheets showing the
azimuth values for all cells on air at the end of February 2005 and in September 2007. 3883
1758. Additionally, in response to a request for assistance, Touch provided the Prosecution with
seven worksheets containing Touch’s cell site data saved on seven dates; 15 February 2005,
1 April 2005, 12 August 2006, 17 September 2008, 21 November 2009, 3 May 2010 and 7 July
2010.3884 Touch’s radio planning unit, from its archive, also provided the Prosecution a radio
frequency plan for Monday 14 February 2005, which sets out the distribution of channels assigned
with the radios at each cell.3885

2.

Touch network architecture

1759. The diagram below is extracted from a diagram of Touch’s network architecture in June
2006.

3879

See sub-sections (4) ‘Cell site related issues’ and (5) ‘Clarification of discrepancies’, below.
Witness PRH705, T. 9 May 2016, pp 14-15.
3881
Witness PRH705, T. 9 May 2016, p. 14, T. 20 July 2016, pp 59-60, T. 21 July 2016, p. 17; exhibit P815 (Annex
19 to Witness PRH705’s statement of 16 December 2015); exhibit P816 (Annex 20 to Witness PRH705’s statement
of 16 November 2015), pp 1, 4; exhibit P1122 (ArcView shape files Touch); exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 230. See also exhibit P953 (Series of responses from Touch to Witness
PRH705’s questions), p. 1.
3882
Witness PRH705, T. 6 May 2016, pp 68-69, 77-78, T. 9 May 2016, p. 32, T. 20 July 2016, pp 92-93; exhibit P816,
p. 1.
3883
Exhibit P1182 (Touch cell information and azimuth values in February 2005 and September 2007).
3884
Witness PRH705, T. 5 May 2016, p. 84, T. 6 May 2016, pp 22-23, 38-48, T. 21 July 2016, p. 40; exhibit P812
(Prosecution’s request for assistance, 12 July 2010); exhibit P813; exhibit P815, p. 1; exhibit P1181 (CD containing
exhibit P813 and cell coverage maps dated 5 November 2007).
3885
Witness PRH705, T. 9 May 2016, pp 61, 67-71, T. 20 July 2016, pp 58-59, T. 21 July 2016, pp 9-12, 40; exhibit
P820 (Radio frequency plan, annex 23 (2) to Witness PRH705’s statement of 16 November 2015); exhibit P953, p. 1;
exhibit P1096 (Witness PRH705’s statement of 4 May 2016), para. 13.
3880
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Diagram showing an extract from the structure and components of Touch’s network architecture
in June 2006 – exhibit P825 (Diagram of Touch’s network architecture, annex 4 to Witness
PRH705’s statement of 16 November 2015)
1760. Witness 705’s evidence related to the structure of mobile networks and is very similar to
Witness 707’s. Like Witness 707, he testified that mobile calls are processed through the GSM
network composed of base transceiver stations (BTS or cell sites), base station controllers (BSC),
mobile switching centres (MSC), home location registers (HLR),3886 visitor location registers
(VLR) and gateway mobile switching centres (GMSC).3887 The MSCs are responsible for
establishing calls, linking the GSM network to the public switched telephone network (PSTN or
the landline network) and billing.3888

3886

In 2004 and 2005, Touch had two HLRs, Witness PRH705, T. 20 July 2016, pp 38-39, 48; exhibit P826 (Witness
PRH705’s statement of 16 November 2015), para. 24, read together with exhibit P952 (Touch’s response to request
for assistance clarifying paragraphs in Witness PRH705’s statements).
3887
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 24, 28; exhibit P769 (Aide-mémoire for
Witness PRH707’s evidence: list of acronyms).
3888
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 24, 45; exhibit P826.2 (Network
architecture and call set-up, annex 3 to Witness PRH705’s statement of 16 November 2015), p. 1; exhibit P769; exhibit
P825 (Diagram of Touch’s network architecture, annex 4 to Witness PRH705’s statement of 16 November 2015).
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1761. In 2004 and 2005, each of the five MSCs, the SMS centre (SMS-C) switch and the landline
network had its own internal clock.3889 These clocks were set manually and not synchronised.3890
Logs of changes on these clocks were no longer available because the old MSCs used in 2004 and
2005 were dismantled and replaced with new switches.3891 Time differences between the clocks
could continue for a number of months.3892 Witness 705 did not know the time difference between
the MSCs in 2004 and 2005.3893
1762. The BTSs contain radios that communicate with mobiles, an antenna system and
supporting hardware and software.3894 Each cell site is connected by a BSC which is in control of
the radios and the switching function.3895 Touch had two GMSCs, responsible for connecting the
home network with the network of the other mobile telecommunication service providers, the
landline network and the international network.3896 The intelligent network (IN) platform manages
the prepaid subscriptions while the HLRs are network elements that permanently record the
technical information of all subscribers belonging to the home network. 3897 In almost every MSC,
a VLR temporarily records details of home network subscribers and subscribers from other
networks visiting the area.3898 Finally, Witness 705 outlined the general changes in Touch’s
network architecture between 2004 and 2016.3899
1763. Like Mr Philips and Witness 707, he explained that if a cell reaches a predetermined
threshold in its capacity, a subsystem of the cell tower responsible for handling traffic may force
3889

Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 258; Witness PRH705, T. 10 May 2016,
p. 30.
3890
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 258; see also Witness PRH705, T. 10
May 2016, p. 30, T. 21 July 2016, pp 30-31.
3891
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 179, read together with exhibit P952.
See also Witness PRH705, T. 20 July 2019, p. 43.
3892
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 181, 258 (para. 181 must be read
together with exhibit P952). See also Witness PRH705, T. 20 July 2019, p. 43.
3893
Witness PRH705, T. 21 July 2016, pp 31-32.
3894
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 24, 43; exhibit P826.2, p. 1; exhibit
P825; exhibit P769.
3895
Witness PRH705, T. 9 May 2016, p. 62; exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras
24, 44; exhibit P826.2, p. 1; exhibit P825; exhibit P769.
3896
Witness PRH705, T. 10 May 2016, p. 33; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 24, 50; exhibit P825; exhibit P769.
3897
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 24, 41, 46-47 (para. 24, in relation to
the HLR, has to be read together with exhibit P952); exhibit P826.2, p. 1; exhibit P825; exhibit P769.
3898
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 24, 48; exhibit P826.2, p. 1; exhibit
P769.
3899
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 30, 34; Witness PRH705, T. 5 May
2016, p. 30, T. 10 May 2016, pp 26-28.
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another mobile, which is already in the process of a call, to connect to another cell and free up a
traffic channel, which meets specific requirements.3900
1764. ‘Handover’ occurs if the new signal is between three decibels weaker and 63 decibels
stronger than the old signal.3901 Congestion relief may be triggered during peak hours of the cell
traffic or by events occurring on the day.3902 A call may also be ‘handed over’ from one cell to
another if the caller is moving between cells, or making a call at the boundaries of two
neighbouring cells and a truck blocks the signal of the serving cell.3903 Call data records do not
capture that a handover occurred.3904 The cell used in the beginning of the call is registered in the
call data records, and the cell used at the end of the call may also appear. 3905

3.

Call data records and related issues

1765. Witness 705 provided much the same evidence as Witness 707 on call data records and
subscriber information. For example, the witness stated that the mobile subscriber integrated
services digital network number (MSISDN) is the telephone number associated with the SIM card,
which identifies the subscription in the network.3906 The IMSI contained in the SIM card is another
number the cellular networks use to identify subscribers’ details.3907 Further, the IMSI shows when
a subscriber moves from one cell to another. During this process, a signal is sent out which is
updated in the subscriber’s location.3908
1766. Touch stored pre-paid and post-paid subscriber information in its customer relationship
management (CRM) database. This included subscribers’ names and personal data, contract
numbers (for post-paid subscribers), the MSISDN, the IMSI, the integrated circuit card identity

3900

Witness PRH705, T. 6 May 2016, pp 10-13; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 55, 57.
3901
Witness PRH705, T. 6 May 2016, pp 10-13; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
para. 57.
3902
Witness PRH705, T. 6 May 2016, p. 10; exhibit P826 (Witness PRH705’s statement of 16 November 2015), para.
59.
3903
Witness PRH705, T. 21 July 2016, pp 6-8.
3904
Witness PRH705, T. 6 May 2016, pp 13-14, T. 21 July 2016, p. 8; see also exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 59.
3905
Witness PRH705, T. 6 May 2016, pp 13-14, T. 21 July 2016, p. 8.
3906
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 40-41; exhibit P769.
3907
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 35-36; exhibit P769.
3908
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 197, 200, 202.
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number of the SIM card, the point of sale information and all activities related to the
subscription.3909
1767. In 2004 and 2005, International Turnkey Systems provided Touch’s billing system, and
used the Telecom Advanced Business Solution (TABS) software. 3910 The information in the TABS
CRM database, or subscriber database, was populated manually with the information in subscriber
application forms for Touch’s pre-paid and post-paid services, such as the ‘GSM service contract’,
the ‘post-paid customer info’, the ‘features & services request’, ‘request for subscription / prepaid
line’ and the ‘prepaid customer info’.3911
1768. In 2004 and 2005, for a pre-paid line branded as ‘MTC Magic’, the subscribers had to
provide a copy of their identification document and a completed and signed pre-paid customer
information sheet.3912 Subscribers could recharge their credit by purchasing a recharge voucher or
scratch card from authorised distributors.3913
1769. Touch could deactivate post-paid and pre-paid lines on the subscriber’s request, due to loss
or defect of the SIM card, transfer of ownership to a new post-paid subscriber, migration from pre-

3909

Witness PRH705, T. 10 May 2016, pp 53-54, 56-57, T. 20 July 2016, p. 48; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 345, read together with exhibit P952. See also exhibit P1101 (Touch list of
activation and deactivation dates); exhibit P1099 (Touch’s response to Prosecution request for information on Witness
PRH705’s evidence), para. 4 (a)-(b); Witness PRH705, T. 21 July 2016, pp 65-66.
3910
Witness PRH705, T. 10 May 2016, pp 53-54, T. 20 July 2016, p. 48; exhibit P1093 (Witness PRH705’s statement
of 16 December 2015) paras 11-13, read together with exhibit P952; exhibits P1093.1-P1093.6 (Agreements between
Touch and International Turnkey Systems, annexes 1-6 to Witness PRH705’s statement of 16 December 2015); exhibit
P769.
3911
Witness PRH705, T. 10 May 2016, p. 58, T. 11 May 2016, pp 30-32, 38; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), paras 116, 126-127, 134-138; exhibit P830 (‘GSM service contract’ form, annex 5
to Witness PRH705’s statement of 16 November 2015); exhibit P831 (‘Postpaid customer info’ form, annex 7 to
Witness PRH705’s statement of 16 November 2015); exhibit P826.4 (‘Features & services request’ form, annex 8 to
Witness PRH705’s statement of 16 November 2015); exhibit P826.5 (‘Request for subscription / prepaid line’, annex
9 to Witness PRH705’s statement of 16 November 2015); exhibit P826.6 (‘Lost SIM card’ form, annex 11 to Witness
PRH705’s statement of 16 November 2015); exhibit P826.7 (‘MTC release form’, annex 12 to Witness PRH705’s
statement of 16 November 2015); exhibit P826.8 (‘Corporate offer contract’ form, annex 13 to Witness PRH705’s
statement of 16 November 2015); exhibit P833 (‘LibanCell customer info-prepaid line’, annex 14 to Witness
PRH705’s statement of 16 November 2015). See also Witness PRH705, T. 20 July 2016, pp 42-43, 48; exhibit P952;
exhibit P826.11 (Response to request for assistance, annex 18 to Witness PRH705’s statement of 16 November 2015).
3912
Witness PRH705, T. 10 May 2016, p. 5, T. 11 May 2016, pp 4-5, 76; exhibit P826 (Witness PRH705’s statement
of 16 November 2015), paras 127, 275, 277, 327 (para. 127 read together with exhibit P952); exhibit P826.5; exhibit
P833. See also Witness PRH705, T. 20 July 2016, pp 42, 44, 48.
3913
Witness PRH705, T. 11 May 2016, pp 7-8, exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 329-333; exhibit P826.20 (‘Tariffs and fees—Magic before migration’, annex 29 to Witness PRH705’s
statement of 16 November 2015); exhibit P826.21 (‘Tariffs and fees—Magic after migration’, annex 30 to Witness
PRH705’s statement of 16 November 2015); exhibit P826.23 (List of authorised distributors, annex 32 to Witness
PRH705’s statement of 16 November 2015).
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paid to post-paid subscription or blocked SIM card.3914 For an additional monthly fee, subscribers
could request additional services (or cancel them) through the ‘features & services request’
form.3915
1770. The MSC automatically generated call data records every time a Touch subscriber made
or received a call.3916 In 2004 and 2005, Touch did not generate records for missed calls, end cell
data and recharge data.3917 Archiving SMS contents was not an automatic process.3918
1771. From February 2004, Touch archived the SMS content written in English, although content
from March 2004 and between 16 and 31 August 2004 was unavailable due to missing or corrupted
tapes.3919 The contents of the Arabic script text messages were stored from 7 January 2005 in
binary code (ASN.1).3920 Data messages within SMS, such as photographs, could not be decoded
into readable text.3921 When the SMS-C switch reached its storage limit, the technical department
staff manually retrieved the SMS contents and stored them in a readable format on tapes in locked
cabinets separately from call data records.3922

3914

Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 301-307, 314-316, 319-320 (paras 301302, 304, 315, 320 must be read together with exhibit P952); exhibit P826.6. See also Witness PRH705, T. 20 July
2016, pp 46-48.
3915
Witness PRH705, T. 11 May 2016, pp 3-4; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 126, 273-274, 279-280, 337; exhibit P826.4; exhibit P826.18 (‘Postpaid & prepaid booklet’, annex 27 to Witness
PRH705’s statement of 16 November 2015); exhibit P826.19 (Touch’s services and products and their launch dates,
annex 28 to Witness PRH705’s statement of 16 November 2015). See also exhibit P952; Witness PRH705, T. 20 July
2016, pp 42, 45, 47-48.
3916
Witness PRH705, T. 6 May 2016, p. 14, T. 10 May 2016, pp 10-11, 19-21, 24, 29, 77, 88; exhibit P826 (Witness
PRH705’s statement of 16 November 2015), paras 65, 67-70 (para. 68 must be read together with exhibit P952). See
also Witness PRH705, T. 20 July 2016, pp 40-41, 48. Touch did not keep a record of voice messages. Voice messages
were stored for seven days in the subscriber’s mailbox and then automatically deleted, exhibit P826 (Witness
PRH705’s statement of 16 November 2015), para. 103.
3917
Witness PRH705, T. 10 May 2016, pp 88-90; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
para. 104; see also John Edward Philips, T. 19 August 2015, p. 16.
3918
Witness PRH705, T. 10 May 2016, pp 37-39, T. 20 July 2016, p. 61; exhibit P953.
3919
Witness PRH705, T. 10 May 2016, pp 35, 38-39.
3920
Witness PRH705, T. 10 May 2016, pp 40-41.
3921
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 271-272 (para. 271 must be read
together with exhibit P952). See also exhibit P826.16 (Request for assistance of 25 July 2013, annex 26 (1) to Witness
PRH705’s statement of 16 November 2015); exhibit P826.17 (Touch’s response to request for assistance of 25 July
2013 clarifying the binary content of an SMS, annex 26 (2) to Witness PRH705’s statement of 16 November 2015).
See also Witness PRH705, T. 20 July 2016, pp 44, 48.
3922
Witness PRH705, T. 10 May 2016, pp 37-40, T. 20 July 2016, pp 61-62; exhibit P953.
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1772. While the subscriber was roaming abroad, only outbound text messages were generated at
the SMS-C switch.3923 Call data records for roaming calls made and received by a Touch subscriber
abroad were generated by partner networks and transferred to the subscriber’s service provider
through the data clearing house.3924 These are known as ‘TAP’ files, named after the mechanism
‘transferred account procedure’, through which telecommunication service providers exchange
roaming billing information.3925 They were stored separately in a dedicated roaming module. 3926
1773. Discrepancies between the call data records generated at the MSC and the SMS content
records generated at the SMS-C switch may occur when the sender of a text message sets the
mobile handset to receive a delivery status report or sends a message while roaming abroad. 3927
1774. Witness 705 explained the transfer of data from the MSC to the billing system.3928 Call
data records generated at the MSC were automatically transferred to the billing system. 3929 There,
the data was translated into text format, readable to the billing system, and filtered by types of
calls.3930 The database administrator did not have access to the call data records at the MSC, and,
in the absence of an ASN.1 editor, the administrator could not modify the data during the mediation
process.3931 Touch had editors for TAP files only.3932

3923

Witness PRH705, T. 10 May 2016, pp 72-73. See also exhibit P826 (Witness PRH705’s statement of 16 November
2015), para. 270.
3924
Witness PRH705, T. 10 May 2016, pp 58-59, 72-73; exhibit P826 (Witness PRH705’s statement of 16 November
2015), paras 71-73. See also exhibit P1093.8 (List of short codes used in Touch’s roaming call data records, annex 14
to Witness PRH705’s statement of 16 December 2015).
3925
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 71.
3926
Witness PRH705, T. 10 May 2016, p. 59; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 71-72.
3927
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 270. See also exhibit P826 (Witness
PRH705’s statement of 16 November 2015), paras 263-269 (paras 268-269 have to be read together with exhibit
P952); Witness PRH705, T. 20 July 2016, pp 44, 48.
3928
Witness PRH705, T. 10 May 2016, pp 21, 73-75, 77-83.
3929
Witness PRH705, T. 10 May 2016, pp 19, 21, 73, 77-79, 81, T. 11 May 2016, p. 16; exhibit P827 (‘The CDR
Lifecycle’, annex 15 to Witness PRH705’s statement of 16 November 2015).
3930
Witness PRH705, T. 10 May 2016, pp 79-80, T. 11 May 2016, pp 10-11; exhibit P827.
3931
Witness PRH705, T. 11 May 2016, pp 16-17, 21, T. 20 July 2016, p. 53; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 80; exhibit P1095 (Witness PRH705’s statement of 26 February 2016). See
also Witness PRH705, T. 20 July 2016, pp 42, 48; exhibit P952 (to be read together with para. 80 of exhibit P826 and
para. 17 of exhibit P1095).
3932
Witness PRH705, T. 11 May 2016, pp 17-18, T. 20 July 2016, p. 53; exhibit P826 (Witness PRH705’s statement
of 16 November 2015), para. 80; exhibit P1095 (Witness PRH705’s statement of 26 February 2016). See also Witness
PRH705, T. 20 July 2016, pp 42, 48; exhibit P952 (to be read together with para. 80 of exhibit P826 and para. 17 of
exhibit P1095).
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1775. Touch’s information technology department regularly saved the call data records,
following established procedures, to magnetic tapes, in read-only format.3933 Backups were kept
in a secure area.3934 The database was rebuilt every two months on the test machine from the
database backups and Touch then retained the backup files for a predetermined period or
indefinitely.3935 Additionally, Touch held approximately two years of live data for quick customer
queries.3936 Since 1997, Touch has archived billing-related call data records. As of October 2001,
it also archived non-billing information and since January 2005, it archived the raw data from the
switch.3937
1776. Witness 705 explained the process of retrieving the call data records from the archives. 3938
The database administrator restored the database from the data archived on the tapes with a special
tape reader. The analysts with read-only access to the database created a query for the relevant
period and the results were sent back to the entity requesting information. 3939
1777. The call data record for a call or SMS fits into one or two rows. A single row call data is
where a caller, for example, receives an announcement such as having insufficient credit on the
account. These calls are considered invalid in the system.3940 Another explanation for a single row
data record is when a call is not established, meaning a call not made because the network is
congested, the call is too short to be considered an actual call or the caller ends the call before it
connects.3941

3933
Witness PRH705, T. 11 May 2016, pp 12-13; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
para. 160; exhibit P826.9 (Table showing frequency of backup and retention period of backed up data, updated on 6
November 2009, annex 16 (1) to Witness PRH705’s statement of 16 November 2015); exhibit P826.10 (Backup
procedure, dated 19 March 2010, annex 16 (2) to Witness PRH705’s statement of 16 November 2015).
3934
Witness PRH705, T. 11 May 2016, p. 12; exhibit P826.10, p. 4.
3935
Exhibit P826.10, pp 4-7.
3936
Witness PRH705, T. 11 May 2016, pp 15-16.
3937
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 161, read together with exhibit P952.
See also Witness PRH705, T. 20 July 2016, pp 43, 48.
3938
Witness PRH705, T. 11 May 2016, pp 19-24, T. 20 July 2016, pp 68-69; exhibit P953, p. 2.
3939
Witness PRH705, T. 11 May 2016, pp 22-24.
3940
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 250; see also Witness PRH705, T. 20
July 2016, pp 44, 48; exhibit P952.
3941
Exhibit P826 (Witness PRH705’s statement of 16 November 2015), paras 256-257.
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1778. In addition to the 2004 shape files and the cell data from 2004 and 2005, Touch also
provided the Prosecution with data from drive testing between 2005 and 2007. 3942 Touch used the
prediction tool brand ‘Planet’ until the end of 2004, and from July 2007, it used Asset. It produced
best server coverage maps for radio planning and optimisation.3943
1779. Witness 705 explained how Touch generated shape files in 2004, which included the
location, azimuth and tilt information centralised in a site database.3944 It collected and recorded
on a CD the geographic coordinates of cell sites using commercially available GPS receivers and
accounted for slight consequential changes in the data as a result of transferring the data from the
GPS into another propagation tool, namely Planet or Asset.3945 This information was used to
generate shape files which illustrate the cell sites and the site and cell parameters. 3946

4.

Cell site related issues

1780. Witness 705 testified about Touch’s practices in recording and storing basic information
of its cell sites.3947 The technical department’s radio network planning unit had a centralised
Microsoft Access database (using SQL language), to store current data about Touch’s cell sites.3948
As part of its everyday business practice, Touch recorded in this database the cell name, the cell
global identity (CGI) number, the geographic coordinates, the antenna height, the azimuth values,
the effective radiated power (ERP) of the antennas and a parameter termed ‘Max_Tx_BTS’, which
was used for 2G equipment.3949 During Witness 705’s time at Touch, the database was updated
daily.3950

3942

Exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 261; see also, for example, exhibit
P826.14 (Annex 25 (1) to Witness PRH705’s statement of 16 November 2015); exhibit P826.15 (Annex 25 (2) to
Witness PRH705’s statement of 16 November 2015).
3943
Witness PRH705, T. 5 May 2016, pp 88-89, T. 6 May 2016, pp 2-4, 76, T. 21 July 2016, p. 17; exhibit P815;
exhibit P816, p. 1. See also exhibit P826.12 (Annex 21 (1) to Witness PRH705’s statement of 16 November 2015);
exhibit P826.13 (Annex 21 (2) to Witness PRH705’s statement of 16 November 2015).
3944
Witness PRH705, T. 5 May 2016, pp 79-80.
3945
Witness PRH705, T. 9 May 2016, pp 6-12.
3946
Witness PRH705, T. 9 May 2016, pp 10-12.
3947
Witness PRH705, T. 5 May 2016, pp 83-85, T. 6 May 2016, pp 22-23, 40-48. See also exhibit P813 (Touch’s cell
site data exported on 15 February 2005, 1 April 2005, 12 August 2006, 17 September 2008, 21 November 2009, 3
May 2010 and 7 July 2010); exhibit P815.
3948
Witness PRH705, T. 5 May 2016, pp 78-79 (private session), 80-84, T. 6 May 2016, pp 22-23, 40-48, T. 9 May
2016, p. 70.
3949
Witness PRH705, T. 9 May 2016, pp 53-60; exhibit P819 (Touch’s cell site radio database, annex 23 (1) to Witness
PRH705’s statement of 16 November 2015); exhibit P1096 (Witness PRH705’s statement of 4 May 2016), para. 12.
3950
Witness PRH705, T. 5 May 2016, pp 85-87, T. 20 July 2016, pp 84-85.
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1781. In 2004 and 2005, changes to the cells across the network occurred only once or twice a
month.3951 By 2016, daily drive tests of the network by the radio network planning unit were
necessary to optimise the network by changing the azimuth or tilt of an under-functioning cell site,
due to higher demand and more network activities.3952
1782. Witness 705 described the process. Engineers conducted drive tests using a test mobile
system with a Touch SIM card inserted and connected to a computer which logged all interactions
between the mobile and the network as they drove on Lebanon’s roads. Radio engineers then
analysed these logs and used their findings to optimise the network. 3953
1783. From around 2013 or 2014, Touch kept records of the changes to cell sites.3954 Riggers
changing the cell site’s azimuth or tilt filled out a document recording the changes.3955 The
database was updated from these documents.3956 The witness was sceptical about whether every
change in the network had been recorded.3957 However, Touch’s engineers monitored the ‘key
performance indicators’ of the network, which would have alerted them to a radical change in the
cell site’s parameters or a dramatic degrading of the system. 3958
1784. Touch, unlike Alfa, kept the coverage maps for all its cell sites on air in 2004 and 2005 and
provided them to the UNIIIC and the Prosecution. Touch’s technical department exported its cell
site data from the database into Excel documents to save the network’s settings at particular points
in time.3959 Touch provided the Prosecution with seven Excel worksheets containing Touch’s cell
site data saved on: 15 February 2005, 1 April 2005, 12 August 2006, 17 September 2008, 21

3951

Witness PRH705, T. 5 May 2016, pp 86-87, T. 9 May 2016, p. 48, T. 20 July 2016, pp 84-85.
Witness PRH705, T. 5 May 2016, pp 86-87, T. 20 July 2016, pp 84-86.
3953
Witness PRH705, T. 5 May 2016, pp 92-93; exhibit P769, p. 4 (defining TEMS as ‘Test Mobile System’—an
investigation tool for road surveys and drive tests).
3954
Witness PRH705, T. 5 May 2016, p. 85, T. 6 May 2016, p. 20.
3955
Witness PRH705, T. 5 May 2016, p. 85, T. 6 May 2016, p. 20, T. 20 July 2016, pp 82-83.
3956
Witness PRH705, T. 5 May 2016, p. 85, T. 6 May 2016, p. 20.
3957
Witness PRH705, T. 6 May 2016, pp 24-27.
3958
Witness PRH705, T. 6 May 2016, pp 24-25, 28, T. 21 July 2016, pp 13-15.
3959
Witness PRH705, T. 5 May 2016, pp 78-79 (private session), 82, 84-85, T. 6 May 2016, pp 22-23, 40-45, 47-48,
T. 21 July 2016, pp 9-13, 16-17. See also exhibit P813.
3952
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November 2009, 3 May 2010 and 7 July 2010,3960 and the radio planning unit provided a radio
frequency plan for Monday 14 February 2005.3961
1785. Touch had changed some of the cell names to make them more consistent with their
locations, but it did not mean that the cell’s locations had changed.3962 The cell global identity
(CGI) number includes Touch’s network code, the location area code (LAC) and the cell
identification number. The first digit of the location area code refers to the MSC that serves the
cell.3963
1786. Touch generally recorded and stored the date when a site was put on air. 3964 It also recorded
and stored its geographic coordinates, taken using commercial GPS devices.3965 The values, after
conversion, were entered in Touch’s propagation tool to create coverage maps.3966 For remote
areas and when lacking resources for drive testing, Touch used a propagation tool to produce
coverage maps.3967
1787. One cell site may have one to six sectors.3968 Before it was put on air, the azimuth values
of the directional antenna were taken with a compass and recorded in the SQL database.3969
Changes to the azimuth, due to optimisation of the network or physical changes on the cell site,
were also recorded.3970

3960

Witness PRH705, T. 5 May 2016, p. 84, T. 6 May 2016, pp 22-23, 38-48, T. 21 July 2016, p. 40; exhibit P812
(Prosecution’s request for assistance, 12 July 2010); exhibit P813; exhibit P815, p. 1; exhibit P1181 (CD containing
exhibit P813 and cell coverage maps dated 5 November 2007).
3961
Witness PRH705, T. 9 May 2016, pp 61, 67-71, T. 20 July 2016, pp 58-59, T. 21 July 2016, pp 9-12, 40; exhibit
P820 (Radio frequency plan, annex 23 (2) to Witness PRH705’s statement of 16 November 2015); exhibit P953, p. 1;
exhibit P1096 (Witness PRH705’s statement of 4 May 2016), para. 13.
3962
Witness PRH705, T. 6 May 2016, pp 41-42; exhibit P1093 (Witness PRH705’s statement of 16 December 2015),
para. 26; exhibit P1093.9 (Annex 15 to Witness PRH705’s statement of 16 December 2015).
3963
Witness PRH705, T. 6 May 2016, pp 40-43.
3964
Witness PRH705, T. 9 May 2016, pp 22-23. See also exhibit P826 (Witness PRH705’s statement of 16 November
2015), para. 214; exhibit P816, pp 5-6; exhibit P1122.
3965
Witness PRH705, T. 6 May 2016, pp 35-36, T. 9 May 2016, pp 5-9; exhibit P813.
3966
Witness PRH705, T. 9 May 2016, pp 5-7, 38-40; exhibit P818 (Clarification to correct geographic coordinates of
19 Touch cell sectors and correct azimuths for three Touch cell towers in 2004 and 2005, annex 22 (2) to Witness
PRH705’s statement of 16 November 2015).
3967
Witness PRH705, T. 5 May 2016, p. 92.
3968
Witness PRH705, T. 5 May 2016, p. 80, T. 6 May 2016, pp 40, 43.
3969
Witness PRH705, T. 6 May 2016, pp 36-37, 43, T. 9 May 2016, pp 48-50.
3970
Witness PRH705, T. 9 May 2016, pp 48-52; exhibit P818, p. 2.
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1788. The best server coverage map of a cell shows the points where the best signal of the cell is
predicted.3971 Coverage predictions should be used as an ‘indication’ or ‘estimation’ of twodimensional coverage at ground level.3972
1789. Touch’s best server coverage maps of 2004 could not be reproduced because it did not
archive the 2004 terrain and clutter maps, and Planet’s licence had expired at the end of 2004. 3973
1790. Touch’s coverage maps had been built on a digital elevation map using a 20 metre
resolution.3974 The clutter model, an additional map layer entered into the propagation tool, showed
vegetation and buildings.3975 Site and cell parameters, such as the geographic coordinates of the
cell towers, the azimuth and tilt of the cells, the antenna height and the effective radiated power
(ERP) of the antenna, were entered in the propagation tool.3976 Propagation models were assigned
to each cell in the network.3977 They were calibrated using drive test results to provide cell coverage
values closest to reality and to reach acceptable ‘key performance indicators’.3978 Touch
outsourced their calibration to another company. Propagation models are calibrated ‘once and
then’, unless there are significant changes in the clutter or in the environment.3979
1791. Touch, unlike Alfa, provided the Prosecution with two ‘snapshots’ of the database it
maintained.3980 Specifically, Touch provided a coverage map of its cells in GIS (geographical
information system) shape files format produced by its technical department. Additionally, Touch
provided data from drive tests for 39 cells that had been put on air after 16 February 2004,
determining the approximate coverage of each cell.3981 It provided also the geographical data of

3971

Witness PRH705, T. 5 May 2016, pp 91-92, T. 20 July 2016, pp 87-90, 92, T. 21 July 2016, p. 41.
Witness PRH705, T. 20 July 2016, p. 94, T. 21 July 2016, pp 18-19, 24-25, 40-41; exhibit P816, p. 1.
3973
Witness PRH705, T. 20 July 2016, pp 59-60, T. 21 July 2016, pp 12-13, 17, 24-25; exhibit P816, p. 1; exhibit
P953, p. 1.
3974
Witness PRH705, T. 6 May 2016, p. 66; exhibit P816, p. 1.
3975
Witness PRH705, T. 6 May 2016, pp 77-78; exhibit P816.
3976
Witness PRH705, T. 5 May 2016, pp 83, 87, 91, T. 9 May 2016, pp 6-8, 10-11, 58-60; see also exhibit P816.
3977
Witness PRH705, T. 6 May 2016, p. 68.
3978
Witness PRH705, T. 6 May 2016, pp 68-69, T. 20 July 2016, p. 60, T. 21 July 2016, pp 21-22.
3979
Witness PRH705, T. 6 May 2016, pp 70-71.
3980
Witness PRH705, T. 5 May 2016, pp 78-82 (private session), 84.
3981
Witness PRH705, T. 6 May 2016, p. 69, T. 9 May 2016, pp 17-21, T. 21 July 2016, pp 20-21; exhibit P816, pp 1,
4-5.
3972
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Lebanon and a copy of the software used to display the coverage files, namely, Esri ArcView
3.1.3982

5.

Clarification of discrepancies

1792. The Prosecution compared the sets of data included in Touch’s cell site data of 15 February
20053983 and its best server coverage maps of 16 February 2004.3984 It noted some discrepancies
between the two in relation to the geographic coordinates of 19 cell sectors and the azimuths of
five cells (on three cell towers) and sent a request for assistance to Touch seeking clarification. 3985
1793.

In response, Touch copied the two sets of geographic coordinates of the 19 cell sectors

into a table and highlighted the correct coordinates. The response stated that the differences in the
coordinates were due to inaccuracies of commercial GPS devices and the conversion of the
coordinates from decimal to other formats. Touch further explained that the changes in the azimuth
values resulted from the continuous optimisation process, including relocation of cell sites. 3986

E.

General submissions in relation to Witnesses 705 and 707 and
their evidence
1.

Prosecution

1794. The Prosecution, in oral closing submissions, argued that the call data records and the cell
site data provided by Alfa and Touch—which constitute business records created in the normal
course of business—were sufficiently reliable for the Trial Chamber to use.
1795. Mr Philips, Prosecution counsel explained, used this data to conduct cell site analysis as a
reliable technique to determine general locations and the movements of mobiles relevant to the
Prosecution case. The non-contemporaneous data received from Alfa and Touch and the inherent
margin of error related to the predicted best coverage maps should be assessed on the basis of the

3982
3983
3984
3985
3986

Witness PRH705, T. 6 May 2016, p. 84; exhibit P816, pp 1, 4; exhibit P1122.
Exhibit P813.
Exhibit P1122.
Exhibit P817 (Prosecution’s request for assistance, 24 June 2014).
Exhibit P818.
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totality of the evidence. This includes the patterns of call activity and the peculiar and exceptional
manner in which the network mobiles operated.3987
1796. The Defence argued generally that the telecommunication companies did not maintain
centralised and contemporaneous databases of cell coordinates, azimuths and tilts. In response to
these arguments, the Prosecution submitted that Witness 705 highlighted that Touch’s radio
planning unit stored information regarding azimuth, tilt and address location of cell masts in its
SQL database and that this data could be exported into Excel files.3988 The Prosecution added that
Touch’s radio planning unit prepared the shape files for 2004, which were provided to it in
2010.3989
1797. In response to the Ayyash and Oneissi Defence suggesting that Witness 707 referred to a
kind of map other than a coverage map, the Prosecution submitted that the witness merely clarified
the distinction between the marketing JPEG maps—which were similar to Alfa’s coverage maps
of various areas in Beirut3990—and the shape files that Alfa had provided to the Prosecution.3991
1798. The Prosecution rejected the Merhi Defence’s suggestion that where a mobile cannot
connect to the best serving cell in an urban area this means that it is in a larger potential area
because of the number of surrounding cells. It argued that this suggestion contradicts Witness
705’s and Mr Philips’s evidence that, in urban environments, the proximity between the best
serving cell and the six surrounding cells would result in a mobile being located in a small
geographic area.3992
1799. The Oneissi Defence suggested in its final trial brief that the call data records could have
been manipulated and that there was no evidence that the Prosecution had checked them against
the original binary source data. In response, the Prosecution stated that this argument had no
evidentiary or legal basis. While Mr Philips could not exclude that call data records could be
manipulated, his overall testimony was that it would have been impossible in this case and that it

3987

Prosecution closing submissions, T. 11 September 2018, pp 44, 49-50, 53, 59, 68, 84-88.
Prosecution final trial brief, paras 64-65; Prosecution closing submissions, T. 11 September 2018, p. 77.
3989
Prosecution final trial brief, para. 65; Prosecution closing submissions, T. 11 September 2018, p. 78.
3990
Exhibit 2D73 (Alfa coverage maps of various areas in Beirut).
3991
Prosecution closing submissions, T. 11 September 2018, p. 82.
3992
Merhi Defence final trial brief, paras 127-128; Prosecution final trial brief, paras 58-59; Prosecution closing
submissions, T. 11 September 2018, p. 58, referring to Witness PRH705, T. 6 May 2016, p. 6; John Edward Philips,
T. 20 August 2015, pp 4-6.
3988
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would have required a ‘reverse cell site analysis’ to review all relevant calls and locations to ensure
the consistency in the time and place on both ends of the call and within the larger framework of
the mobile’s calls. Further, this would only have been possible at the ‘mediation stage’, meaning
when the records were in an unintelligible, binary form.3993 According to Mr Philips, this would
have required manipulating both Alfa’s and Touch’s records.3994

2.

Defence
(a)

Common Defence submissions

1800. Counsel for the four Accused argued that Alfa and Touch lacked a standard data collection
protocol or storage procedure. This, coupled with the human and environmental errors resulting
from manual data recording and the possibility of manipulating the call data records, cast doubt on
the entire record making and record keeping process of cell site information for the relevant period.
The veracity of Alfa’s and Touch’s data cannot be confirmed.3995
1801. Alfa failed to keep records for each specific category of cell site information during the
relevant period.3996 Neither Alfa nor Touch could confirm when the cell site information used by
the Prosecution was recorded or by whom.3997 The deficiencies and lack of safeguards in Alfa’s
and Touch’s telecommunications data rendered the telecommunications evidence itself unreliable
and devoid of any weight. Mr Philips, Mr Donaldson and Mr Platt were therefore unable to provide
reliable evidence.3998

3993

Prosecution closing submissions, T. 11 September 2018, pp 48-49, referring to John Edward Philips, T. 30 August
2016, pp 71-73. Witness 707 similarly referred to the theoretical possibility of manipulating call data records, exhibit
P1192 (Statement of Witness PRH707, 11 November 2015), para. 133.
3994
Prosecution closing submissions, T. 11 September 2018, pp 48-49, referring to John Edward Philips, T. 30 August
2016, pp 71-73; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 98-99.
3995
Ayyash Defence final trial brief, paras 236, 239-240; Ayyash Defence closing submissions, T. 17 September 2018,
pp 64-65; Merhi Defence final trial brief, paras 103, 106-108, 111; Oneissi Defence final trial brief, para. 132; Sabra
Defence final trial brief, paras 132, 146-147, 149-150.
3996
Ayyash Defence final trial brief, para. 250.
3997
Ayyash Defence final trial brief, para. 236.
3998
Ayyash Defence final trial brief, paras 186-187, 263 (with respect to the weight to be assigned to the
telecommunications evidence, the Ayyash Defence refers to four of its written submissions where it elaborates this
argument: F2471, Public Redacted Version of: Ayyash Defence response to ‘Prosecution Motion for the Admission
of Witness Statements Signed by Witness PRH707’, 26 February 2016; F2677, Ayyash Defence Submissions on the
Evidence of Prosecution Witness PRH707, 29 July 2016; F2678, Public Redacted Version of Ayyash Defence
Submissions on the Evidence of Prosecution Witness PRH705 of 29 July 2016, 3 August 2016; F2683, Ayyash
Defence Further Submissions on Prosecution Motions Related to Evidence From Call Service Providers, 8 August
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1802. The Defence of each Accused challenged the reliability of the telecommunications
evidence provided by Touch and Alfa through Witnesses 705 and 707. The Ayyash, Sabra, and
Oneissi Defence also opposed the classification of these records and documents as business records
for reasons such as a disregard for the human errors that occur when manually registering cell site
values.3999
1803. The four sets of Defence counsel had challenged Witnesses 705’s and 707’s evidence
during trial.4000 The Ayyash and Oneissi Defence argued that the Prosecution made a strategic
decision not to call, or was not precluded from calling, multiple witnesses with specific knowledge
from Alfa’s and Touch’s various departments, who could have effectively responded to questions
in cross-examination.4001 The lack of personal knowledge and inability to question those with such
knowledge not only stripped the telecommunications evidence of any weight, but has denied all of
the Accused the right to a fair trial.4002
1804. Defence counsel also argued that, in the absence of a standardised, contemporaneous
storage procedure or regularly updated database for cell site information in 2004 and 2005, the cell
site information that Alfa sent to the Prosecution was recorded on the personal computer attributed
to an Alfa engineer.4003

2016); Ayyash Defence closing submissions, T. 17 September 2018, pp 64-65; Merhi Defence final trial brief, para.
89; Merhi Defence closing submissions, T. 18 September 2018, p. 112.
3999
Ayyash Defence final trial brief, paras 212-221, 236, 239; Sabra Defence final trial brief, paras 107-110, 150;
Oneissi Defence final trial brief, paras 54-56, 66.
4000
See for example, F2471, Public Redacted Version of: Ayyash Defence response to ‘Prosecution Motion for the
Admission of Witness Statements Signed by Witness PRH707’, 26 February 2016; F2472, Public Redacted Version
of “Badreddine Defence Response to ‘Prosecution Motion for the Admission of Witness Statement signed by Witness
PRH707’”, 29 February 2016; F2470, Sabra Defence Response to “Prosecution Motion for the Admission of Witness
Statement Signed by PRH707”, 26 February 2016; F2476, Adjonction de la défense de Merhi aux réponses des
défenses d’Ayyash et Badreddine à la “Prosecution Motion for the Admission of Witness Statement Signed by Witness
PRH707”, 29 February 2016; F2474, Defence for Hussein Hassan Oneissi Joinder to “Ayyash Defence Response to
‘Prosecution Motion for the Admission of Witness Statements Signed by Witness PRH707’” dated 26 February 2016,
29 February 2016.
4001
Ayyash Defence final trial brief, para. 225; Oneissi Defence final trial brief, para. 48; see also Ayyash Defence
closing submissions, T. 17 September 2018, pp 48, 58, 61.
4002
Ayyash Defence final trial brief, para. 225; Ayyash Defence closing submissions, T. 17 September 2018, pp 51,
57-58.
4003
For example, the Oneissi Defence referred specifically to exhibit P775 (Excel spreadsheet with mast and azimuth
information, mast locations and azimuth orientations, Annex 14 (2) to Witness 707’s statement of 11 November 2015);
exhibit P778 (Cell Tower Information as provided by Alfa including Site co-ordinates in Eastings / Northings - Sector
Azimuth - Tower type); exhibit P1123 (ArcView shape files Alfa); exhibit P1124 (CD with data for Alfa cell sectors
in July 2005), Oneissi Defence final trial brief, para. 58.
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1805. Witness 707 testified that the azimuth and coordinate values were found on a computer
belonging to an unnamed former employee in Alfa’s radio department. Defence counsel submit
that this data is personal information maintained by company employees which was not kept
through a standard procedure in the normal course of business to ensure its reliability.4004 Where
they had obtained the data, what changes they had made or for what purpose they even had it is
not in evidence.4005
1806. Witness 707 even cautioned that the data that Alfa provided to the UNIIIC in 2007 for 2004
and 2005 would not have been as accurate had the records been collected in 2005.4006 Based on
the procedures Alfa used to record and store its data, it could confirm the values of the primary set
of coordinates that existed only in 2010 and the secondary set values relating only to 2007.4007
Witnesses 705 and 707 were unable to explain how the cell site data was collected and recorded
and the methods used to produce shape files; and Witness 707 admitted to not knowing the exact
date of the azimuth values given to the Prosecution.4008
1807. Although the Trial Chamber found that the evidence provided by Witnesses 705 and 707
was prima facie reliable for the purpose of admission into evidence because it came from ‘qualified
personnel’, no evidence was led as to the qualifications of anyone who provided information to
Witnesses 705 and 707 at the time they provided their statements or who produced or retrieved the
documents.4009 Due to a lack of continuity in the system or employees from 2004 and 2005 to
present, it was not only difficult but in some cases impossible for the witnesses to consult the
employees who produced the documents at the time or had contemporaneous personal
knowledge.4010

4004

Ayyash Defence final trial brief, paras 236, 244; Merhi Defence final trial brief, para. 103; Merhi Defence closing
submissions, T. 19 September 2018, p. 14; Oneissi Defence final trial brief, paras 58-59; Oneissi Defence closing
submissions, T. 19 September 2018, p. 66; Sabra Defence final trial brief, para. 149.
4005
Sabra Defence final trial brief, para. 149.
4006
Ayyash Defence final trial brief, para. 242.
4007
Sabra Defence final trial brief, para. 154.
4008
Merhi Defence final trial brief, paras 101, 109; Ayyash Defence final trial brief, para. 239; Ayyash Defence closing
submissions, T. 17 September 2018, p. 65.
4009
Ayyash Defence final trial brief, para. 223; Ayyash Defence closing submissions, T. 17 September 2018, pp 51,
53-54, 62.
4010
Ayyash Defence final trial brief, para. 224; Ayyash Defence closing submissions, T. 17 September 2018, p. 57.
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1808. Changes to a network from factors such as building height, topography and wind velocity
can cause radical changes in tilt and by extension reduce a cell’s best server coverage.4011 As to
cell allocation and the impact of directed retry on cell site analysis, directed retry at Alfa did not
take into account the proximity of the next most appropriate cell, but only its signal strength.
Overlapping usable signals from several cell sites, slow fading and differing start and end cells in
the call data records for the same call also negatively affect the cell site analysis. 4012
1809. Based on a specific example on the afternoon of Monday 14 February 2005 where a mobile
connected to a cell site while outside its coverage area, the Oneissi Defence argued that the call
data records and the theoretic maps alone are insufficient to determine a mobile’s location. And,
neither Witness 707 nor Mr Philips gave evidence that such cases constitute exceptional
circumstances and do not render the cell site analysis unreliable.4013
(b)

Ayyash Defence

1810. The Ayyash Defence additionally submits that the evidence on the recorded azimuth values
is not accurate because Witness 707 verified that Alfa could not confirm them.4014 Alfa had no
protocol for recording changes to the system, meaning that the changes were either not recorded
or the file was merely updated without storing the previous values.4015 Further, as Witness 707
could not provide information on the origin of the files that Alfa sent to the Prosecution, only the
contemporaneous data for the cell identity codes from 2005 was reliable. 4016
1811. Witnesses

705

and

707

had

insufficient

knowledge

on

gathering

and

storing

telecommunications data at Touch and Alfa to provide reliable evidence. Instead, they relied on
hearsay information from unnamed colleagues from various Touch and Alfa departments, without
affording the Defence the possibility to cross-examine them.4017

4011

Merhi Defence final trial brief, para. 125; Oneissi Defence final trial brief, para. 77.
Oneissi Defence final trial brief, paras 145, 147-149.
4013
Oneissi Defence final trial brief, paras 150-152. In this example, an Al-Jazeera employee, Witness PRH115, went
to a tree near his work to collect a video tape containing the claim of responsibility for the attack, see paras 5590,
5600, 5671-5672, 5675.
4014
Ayyash Defence final trial brief, para. 248.
4015
Ayyash Defence final trial brief, paras 243.
4016
Ayyash Defence final trial brief, paras 245-246.
4017
Ayyash Defence final trial brief, paras 226-228, 230-232, 234.
4012
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1812. The Defence did not know the identities of the Alfa employees who assisted Witness 707
and who were present during meetings with the Prosecution nor what they said. As both the
network and its employees have undergone drastic changes since 2004, it cannot be assumed that
the employees had first-hand knowledge of the topics to which they spoke.4018 Witness 705 had
never worked with call data records before becoming Touch’s designated representative to the
Special Tribunal.4019 Nor did he have any experience with the production of predicted coverage
maps or consult anyone on this.4020
1813. Witness 705 also had no personal knowledge of all the evidence about which he testified
and took ‘for granted’ the information provided to him by Touch. 4021 The witness was the second
designated Touch representative to provide a statement to the Special Tribunal. He had made a
lengthy statement to the Prosecution, and as an example of his lack of personal knowledge, the
Ayyash Defence noted that from the 343 paragraphs of his 73-page first statement, only 13
belonged to Witness 705 personally, while 325 paragraphs were ‘word for word’ what the
previously designated representative had stated in his written statement to the Prosecution. The
witness had only made 18 changes to the 343 paragraphs. 4022
1814. Witness 705 was only made aware of crucial components of Touch’s data, such as its
centralised database and the 2004 and 2005 snapshots of its database, through his predecessor’s
written statement and conversations with the Prosecution.4023 The Prosecution did not establish the
provenance of the majority of Witness 705’s evidence.4024
1815. Witness 705 was also unclear on the frequency, practice or purpose of Touch taking
snapshots of its database, stating that a snapshot was not taken after each change and therefore a
change in azimuth would not have been noted. The Ayyash Defence termed it an occasional ‘static

4018
4019
4020
4021

Ayyash Defence final trial brief, para. 229.
Ayyash Defence final trial brief, para. 231; Ayyash Defence closing submissions, T. 17 September 2018, p. 49.
Ayyash Defence final trial brief, para. 231; Ayyash Defence closing submissions, T. 17 September 2018, p. 50.
Ayyash Defence final trial brief, para. 232; Ayyash Defence closing submissions, T. 17 September 2018, pp 55-

56.
4022

Ayyash Defence final trial brief, paras 232-234; Ayyash Defence closing submissions, T. 17 September 2018, p.

50.
4023
4024

Ayyash Defence final trial brief, para. 237.
Ayyash Defence final trial brief, para. 222; Ayyash Defence closing submissions, T. 17 September 2018, p. 54.
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representation of the database saved’ and argued that this practice made the database an
insufficiently reliable source for creating any predicted best server coverage map.4025
1816. Moreover, Touch constantly changed its cell site database due to physical adjustments
made by its engineers to optimise the quality of the network in response to customer complaints.4026
Touch manually recorded tilt and azimuth changes in 2004 and 2005 and Witness 705 confirmed
that the Touch cell site data was subject to human and environmental errors. He did not know how
changes were recorded in the Touch database in 2004 and 2005. He testified that in 2010, only five
to ten people had access to and could change Touch’s database, without explaining how or by
whom the database was controlled in 2004 and 2005.4027
1817. Further, admitting any document provided by a company under the ‘business records
exception’, given the reliability assessment granted in domestic jurisdictions to that category of
evidence, risks expanding the definition and thereby eroding any protection it usually affords. 4028
1818. Specifically, for any weight to be given to such records, the tendering Party must
demonstrate some measure of accuracy.4029 The absence of contemporaneous information
regarding cell sites and predicted best server coverage maps, and Witnesses 705 and 707’s lack of
contemporaneous knowledge, created ‘fatally flawed’ and unreliable telecommunications data
which lack evidentiary weight. This deprived the Defence of the opportunity to challenge the
evidence on the underlying telecommunications records.4030
(c)

Merhi Defence

1819. The Merhi Defence highlights that Witness 707 only began working at Alfa in 2012 and
lacked knowledge of the 2004 and 2005 data. The Alfa employees who would have been best
placed to testify on the reliability of the data received were no longer employed there. 4031

4025
4026
4027
4028
4029
4030

Ayyash Defence final trial brief, paras 240-241.
Ayyash Defence final trial brief, para. 238.
Ayyash Defence final trial brief, para. 239.
Ayyash Defence final trial brief, para. 217.
Ayyash Defence final trial brief, para. 217; Ayyash Defence closing submissions, T. 17 September 2018, p. 62.
Ayyash Defence final trial brief, paras 210-211; Ayyash Defence closing submissions, T. 17 September 2018, p.

48.
4031

Merhi Defence final trial brief, para. 99.
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1820. Alfa consistently changed azimuth values without keeping a record of the changes and
Witness 707 was unable to confirm the extent of the impact the azimuth changes had on the
network and whether the received azimuth values correspond to the date of the site installation.4032
Witness 707 could not provide key information about cell sites, tilt and azimuth, including the
discrepancies in the provided data.4033 As Alfa did not save data related to antennas’ tilt and radius
before 2015, the real time azimuth changes from 2004 to 2007 cannot be retrieved. 4034
1821. Witness 707 could not answer many of the questions posed relating to Alfa, including
whether the azimuths provided to the Prosecution corresponded to those of 2004 and 2005. 4035 And
he admitted that Alfa technicians failed to register tilt adjustments in 2004 and 2005. 4036
(d)

Oneissi Defence

1822. The Oneissi Defence additionally submits that Witness 707 had no experience in using
Asset, which Alfa used to create the coverage maps on which the Prosecution relied. Further, he
did not know whether Alfa used a clutter model in Asset dating from 2004 and 2005.4037 The
Prosecution also relied on outdated azimuth values of cell sites as a result of unregistered
complaints about weak coverage and weather-induced azimuth changes, and the significant
addition of new cell sites after 2005.4038 Mr Philips stated that relying on theoretical coverage maps
for determining the location of a mobile was ‘second-guessing’.4039
1823. Witness 707 was not an Alfa employee when the vast majority of the Alfa evidence was
created. He did not communicate directly with any Alfa technicians who presumably would have
been responsible for producing the data, but instead spoke with those whom he had a ‘direct
hierarchical relationship’. Witness 707 prepared for his testimony by asking questions of

4032

Merhi Defence final trial brief, paras 116-117.
Merhi Defence final trial brief, paras 100-102.
4034
Merhi Defence final trial brief, paras 107, 112, 125; Merhi Defence closing submissions, T. 19 September 2018,
p. 15.
4035
Merhi Defence final trial brief, paras 111, 116; Merhi Defence closing submissions, T. 19 September 2018, p. 14.
4036
Merhi Defence final trial brief, para. 125.
4037
Oneissi Defence final trial brief, para. 47.
4038
Oneissi Defence final trial brief, paras 62-63.
4039
Oneissi Defence final trial brief, paras 130, 159.
4033

Case No. STL-11-01/T/TC

594 of 2642

18 August 2020

R332580

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

colleagues from various departments who themselves may have even consulted other colleagues
because the witness did not have personal access to the records.4040
1824. Witness 707 could only provide remote hearsay evidence in relation to the majority of
Alfa’s telecommunications data which was used in the electronic presentation of evidence,
including Alfa coordinates and azimuth information and the primary source of Alfa theoretical
coverage maps. This was because Alfa sent the data when Witness 707 was not employed there. 4041
Witness 707’s evidence therefore had no probative value. 4042
1825. The danger of relying upon an anonymous individual’s personal database was made clear
during Witness 707’s cross-examination which showed 39 discrepancies in recorded azimuths
found in two Alfa cell site lists received by the Prosecution four months apart. 4043 Twenty-three of
the 39 discrepancies showed differences between 20 and 99 degrees and ten showed a difference
greater than 100 degrees.4044 Witness 707 explained in response that it could have been a result of
the ‘difference depending on which database the engineer used’ when extracting the values. 4045
1826. The Prosecution failed to call any witnesses who could have given direct evidence about
Alfa’s telecommunications data.4046 Additionally, Witness 707’s evidence should be excluded
under Rule 149 (D) because it could not be tested, it is remote hearsay and Witness 707 lacked
personal knowledge.4047 If it is not excluded, the Trial Chamber should exercise caution in
assessing the weight of Witness 707’s evidence.4048
1827. Finally, the Oneissi Defence argues that the call data records could have been manipulated,
and that there was no evidence that the Prosecution checked them against the original binary source
data, which cannot be manipulated.4049

4040

Oneissi Defence final trial brief, paras 44, 47, 155; Oneissi Defence closing submissions, T. 19 September 2018,
pp 61-62.
4041
Oneissi Defence final trial brief, para. 44.
4042
Oneissi Defence final trial brief, para. 49.
4043
Oneissi Defence final trial brief, paras 59, 65; Oneissi Defence closing submissions, T. 19 September 2018, p. 66.
4044
Oneissi Defence final trial brief, para. 65.
4045
Oneissi Defence final trial brief, para. 59.
4046
Oneissi Defence final trial brief, paras 49, 51.
4047
Oneissi Defence final trial brief, paras 43, 49-51.
4048
Oneissi Defence final trial brief, para. 52.
4049
Oneissi Defence final trial brief, para. 132.
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(e)

Sabra Defence

1828. The Sabra Defence similarly notes that, even though Alfa could confirm the location of
any cell site that is still in the same location as it was in 2004 and 2005, it could not confirm the
azimuth and tilt values for those years.4050
1829. Further, ‘Alfa’s network has changed substantially between 2004 and present day’
although Witness 707 was uncertain of the extent to which azimuths changed from their
installation in 2004 and 2005, or from then until 2010. He acknowledged that the data received
years after the values have been recorded cannot be as accurate as values that had been collected
contemporaneously.4051
1830. Further, the Prosecution did not present the results of the limited drive tests conducted in
2007 and 2010 in specific locations in Beirut because, according to Mr Philips, they were unlikely
to yield fruitful results. They would ‘provide ammunition’ to the Defence.4052

F.

Findings on Witnesses 705 and 707 and their evidence
1.

Witnesses 707 and 705 as corporate witnesses and business records

1831. In June 2015, the Lebanese Ministry of Telecommunications designated Witness 707 as
the authorised representative for Alfa to testify before the Special Tribunal about its business
records and practices.4053 In October that year, Touch nominated Witness 705 as the authorised
representative for the company, and his nomination was also approved by the Lebanese Minister
of Telecommunications.4054
1832. Both witnesses produced lengthy statements with detailed annexes. Their evidence and the
annexes to their statements were the subject of strong Defence challenges.

4050

Sabra Defence final trial brief, para. 148.
Sabra Defence final trial brief, paras 151-152.
4052
Sabra Defence final trial brief, para. 145.
4053
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 4.
4054
Decision to add Witness PRH705 to the Prosecution’s witness list, para. 3; F2471, Prosecution Motion to add
PRH705 to its Witness List, 17 November 2015, para. 3.
4051
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1833. The Trial Chamber received parts of their statements and relevant annexes into
evidence,4055 and heard substantial oral testimony, including many days of cross-examination by
Defence counsel. These witness statements and accompanying annexes describe in detail Alfa’s
and Touch’s networks and business practices, and the generation, retrieval, storage and business
use of Alfa’s and Touch’s call data records and the cell site data.4056 The Trial Chamber also
permitted the Prosecution to supplement or replace parts of Witnesses 705’s and 707’s oral
evidence with the written statements that they adopted under Rule 156 (iii). 4057
1834. Defence counsel objected to admitting the written statements arguing that to do so would
hinder their ability to perform effective cross-examination because the statements may contain
hearsay or ‘double hearsay’.4058 In deciding to admit portions of the statements into evidence, the
Trial Chamber reiterated that no rule of international criminal law procedural law or of the Special

4055

In addition to the annexes to Witness 705’s written statements analysed above, the Trial Chamber also carefully
considered other annexes in terms of their content and in the context of the other evidence relevant to the creation,
storage and retrieval of the call data records and cell site data, as well as generally on the provenance, accuracy,
integrity and authenticity of the telecommunications evidence. The annexes considered include: exhibits P467
(Annexes 8, 10 and 12 to Witness PRH705’s statement of 16 December 2015, Touch and LibanCell application,
identification and customer info forms); P826.3 (Copy of post-paid service contract); P826.22 (Purchase orders for
SIM cards); P826.24 (Touch’s security procedures); P826.25 (Touch’s security procedures); P826.26 (Chart with
security services provided to Touch by three security companies); P1097 (Information from Touch on the departments
consulted to verify information); P1098 (Unicode converter provided by Touch). The Trial Chamber also carefully
considered the annexes to Witness 707’s written statements in terms of their content and in the context of the other
relevant evidence. The considered annexes include: exhibits P770 (Alfa call data records before August 2004); P771
(Alfa call data records after August 2004); P774 (Alfa response to a UNIIIC request for assistance providing call data
records for Lebanon between January 2006 and December 2007); P781 (Folder entitled 'Drive Test' containing 5 maps
with drive test results); P791 (Extracts of Alfa’s services and procedures in 2004 and 2005); P800 (Azimuth values
and specific details of Alfa cell sectors SOLIDR1, SOLIDR2 and SOLIDR3); P801 (Clarification and information on
cell sector MOVPIK1); P1192.4 (Explanation on timing and clocks for call data records, Annex 9 to Witness
PRH707’s statement of 11 November 2015).
4056
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 9, 75; Decision
on Prosecution motion to admit Witness PRH705’s statements, paras 5, 21; Decision on admission of Witness
PRH705’s statements and annexes into evidence, para. 128; Decision on admission of Witness PRH707’s statements
and annexes into evidence, para. 198.
4057
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 42; Decision
on Prosecution motion to admit Witness PRH705’s statements, para. 14. Rule 156 permits the Trial Chamber to receive
into evidence in lieu of oral evidence, a written statement or transcript of evidence, going to proof of the acts or
conduct of an accused as charged in the indictment only if the following conditions are satisfied: […] (iii) the witness
attests that the statement accurately reflects his declaration of what he would say if examined. Rule 156 applied to
Witnesses 705’s and 707’s statements insofar as their evidence goes to the acts and conduct of the Accused as charged
in the amended consolidated indictment.
4058
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 16-17, 22, 48;
Decision on Prosecution motion to admit Witness PRH705’s statements, paras 10, 18.
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Tribunal’s Rules prohibited the Trial Chamber from admitting hearsay evidence and that an
assessment of hearsay is a matter of evidentiary weight.4059
1835. The Trial Chamber determined that selected paragraphs of Witness 707’s statements were
relevant to Alfa’s generation, storage and business use of call data records and cell site data, and
had probative value as to the reliability of Alfa’s records and data.4060 In the decision admitting
these paragraphs into evidence, it held:
The Trial Chamber has carefully noted the objections by Defence counsel based on
reliability and in particular as to whether the witness should be permitted to testify about
matters that are not strictly within his personal knowledge. The Trial Chamber is well
aware of the limitations of Witness 707’s knowledge, and in particular of Alfa’s business
practices before he was employed there, and of technical issues that others have assisted
him with.4061

1836. The Trial Chamber similarly held that the relevant portions of Witness 705’s statements
and annexes were relevant to Touch’s generation, storage and business use of call data records and
cell site data.4062 Given the absence of international criminal law procedural law in relation to
corporate witnesses, the Trial Chamber reiterated that neither the Trial Chamber nor the Parties
were bound by domestic rules of evidence governing this category of witnesses.4063
1837. Further, mid-testimony, the Prosecution belatedly proposed admitting Witness 707’s three
statements into evidence in their entirety. However, as the Prosecution had already led nine days
of evidence from the witness, the Trial Chamber refused the Prosecution’s late application. Having
considered that the witness had already testified on numerous matters already covered in the three
statements, the Trial Chamber did not see the need to receive repetitive evidence.4064 Instead, it

4059

Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 49-50;
Decision on Prosecution motion to admit Witness PRH705’s statements, para. 19; Decision on admission of Witness
PRH705’s statements and annexes into evidence, para. 21; Decision on admission of Witness PRH707’s statements
and annexes into evidence, paras 44, 48; Decision on admission of Prosecution’s cell site evidence, para. 65.
4060
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 51, 53.
4061
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 53.
4062
Decision on Prosecution motion to admit Witness PRH705’s statements, paras 21-23.
4063
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 52; Decision
on admission of Witness PRH705’s statements and annexes into evidence, paras 20-21; Decision on admission of
Witness PRH707’s statements and annexes into evidence, para. 53; Decision on admission of Prosecution’s cell site
evidence, para. 71.
4064
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 43-45.
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held that the paragraphs from Witness 707’s statements and annexes selected and proposed by the
Prosecution were admissible, but delayed admitting them into evidence until the conclusion of the
witness’s evidence and after hearing from Defence counsel.4065
1838. Likewise, the Trial Chamber denied the Prosecution’s motion to admit the written
statements and annexes of Witness 705 in full, instead holding that select paragraphs appeared to
be relevant. It deferred admitting them into evidence until the Prosecution had provided further
evidence as to their provenance.4066
1839. The Trial Chamber recognises the limitations of Witness 707’s knowledge and that he
relied upon records that he did not produce, and upon the knowledge of other Alfa employees to
provide him with information.
1840. The Trial Chamber nevertheless considers that the larger the company and the more
complex the issues, the greater the likelihood that records will come from a range of sources.
Finding the creator of each record or document in these circumstances is impractical and
sometimes even impossible, especially years after the events in question. Businesses, by nature,
are dynamic and over time practices and procedures including record-creation and maintenance
evolve. Companies merge and expand. Employees come and go. Technology advances.
1841. The Trial Chamber is of the view that identifying and hearing evidence from the Alfa
employee who created each of the records and documents received into evidence would have been
a meaningless and unfeasible exercise. The fact that a witness testifying for a large corporation
does not have full personal knowledge of all the matters to which they are testifying—but can
provide evidence based upon reviewing company records and practices and obtaining information
from other company personnel—does not prevent that person from giving that evidence. The Trial
Chamber may still give the evidence the appropriate weight. 4067

4065

Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 18, 75.
Decision on Prosecution motion to admit Witness PRH705’s statements, para. 33.
4067
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, paras 56, 72;
Decision on Prosecution motion to admit Witness PRH705’s statements, para. 24; Decision on admission of Witness
PRH705’s statements and annexes into evidence, para. 22; Decision on admission of Witness PRH707’s statements
and annexes into evidence, para. 45; Decision on admission of Prosecution’s cell site evidence, para. 69.
4066
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1842. In domestic civil and criminal proceedings, companies typically designate corporate
representatives to testify in court as to internal corporate matters, including company records and
their creation. There is no reason, either in practice or in principle, why this should be different in
proceedings conducted under international criminal law procedural law. It is the only practical
solution in the circumstances described above. However, this must of course be carefully balanced
with the rights of Accused persons to a fair trial in confronting the evidence against them. In
assessing the weight that it can give to evidence falling into this category, the Trial Chamber has
factored this in.
1843. Some of the information in the witnesses’ written statements and some documents admitted
into evidence concerns information that Witnesses 707 and 705 obtained from other Alfa and
Touch employees or departments. This, of itself, does not make these statements and documents
inherently less reliable, or otherwise affect the weight to be given to them.
1844. In addition, Witnesses 707 and 705 explained that Alfa and Touch lacked continuity in
both their systems, and—as would be expected in large corporations—their employees from 2004
and 2005 onwards. Witness 705 also stated that it was difficult to find employees remaining from
that period and that not every unit or staff member he consulted was there in 2004 and 2005. In
the Trial Chamber’s experience this is not at all unusual in any large workplace with frequent
personnel turnover.
1845. The Trial Chamber is not persuaded by the Ayyash and Oneissi Defence’s argument that
the Prosecution made a strategic decision not to call, or was not precluded from calling, multiple
witnesses with specific knowledge from Alfa’s and Touch’s various departments. The Trial
Chamber highlights that Alfa’s and Touch’s suitably qualified personnel using a range of data from
relevant sources provided both witnesses with the information in their statements that was outside
their personal knowledge. Indeed, it is difficult to envisage how in the circumstances, it could have
been otherwise. Not only judicial economy but practicality precluded Alfa and Touch from
attempting to find multiple witnesses to testify to record-keeping practices from over a decade
earlier.
1846. The Trial Chamber considers that a witness testifying for large corporations such as Alfa
or Touch can provide evidence based upon a combination of personal knowledge, reviewing
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company records, documents and practices and communicating with other company personnel. A
witness testifying as the representative of such corporation can provide evidence even where they
do not have personal knowledge, provided that this witness can attest that the testimony represents
and is based on business record information. The role of a company representative is not confined
to producing records and it is not unusual that such witnesses have a limited capacity to answer
questions outside of their direct knowledge.
1847. During their testimony both witnesses were able to consult their colleagues, departments
and business records for information that they could not themselves directly provide. Minimal
irregularities and inconsistencies in corporate business records or record-keeping practices should
not cast doubt on the reliability of Witnesses 705’s and 707’s evidence, and Alfa’s and Touch’s

records and documents. The role of the company representatives in this case―who in both cases
gave mixed evidence as to matters within their own personal knowledge and matters of which they
were informed by other employees

or departments―is not confined to producing records.

1848. It is not unusual that such witnesses have a limited capacity to answer questions outside of
their direct knowledge. Moreover, as explained above, the Trial Chamber for this reason permitted
Witness 707 to obtain further information from Alfa personnel and departments in relation to
multiple paragraphs from his statements contested by Defence counsel. In the Trial Chamber’s

view―for the purpose of assessing the reliability and giving weight to the best available evidence
it received from

Alfa and Touch―Witnesses 705 and 707,

by virtue of their positions in and

experience with the companies, and their expertise in the industry, were appropriate corporate
representatives.
1849. The Trial Chamber has carefully reviewed Witness 705’s evidence, and rejects the Ayyash
and Oneissi Defence’s suggestion that he had no personal knowledge of all the evidence, and that
he merely took ‘for granted’ the information Touch gave him. The Ayyash Defence argued that he
made minimal changes to his predecessor’s written statements showing that he lacked personal
knowledge of Touch’s business practices, and hence that the Prosecution could not establish the
provenance of most of his evidence. However, in the Trial Chamber’s view this does not
necessarily undermine the reliability of his evidence. The witness had substantial experience both
at Touch and in the telecommunications industry, and had sufficient general and specific
knowledge of most of the areas of his testimony to give it probative value.
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1850. The Trial Chamber has also considered the Ayyash Defence’s submissions that Witness
705 had no knowledge of how changes were recorded in Touch’s cell site database in 2004 and
2005, and how or by whom this database was then controlled. However, these submissions are
unconvincing in light of Witness 705’s extensive account about the maintenance of Touch’s cell
site database over the years.
1851. Based on the totality of Witnesses 705’s and 707’s oral and written evidence, the Trial
Chamber is satisfied that both witnesses had adequate personal knowledge and experience as
corporate witnesses to provide their evidence. Moreover, they consulted suitably qualified
personnel at Alfa and Touch on things outside their personal knowledge. Combined, these two
factors give sufficient weight to these witnesses’ evidence in relation to Alfa’s and Touch’s
documents, records and practices to make their evidence probative.

2.

Witnesses 707’s and 705’s substantive evidence

1852. The evidence as to Alfa’s business practices, record making and record keeping practices
is extensive, technical and complex. Witness 707’s evidence was based on his lengthy and varied
experience which included four years at Alfa and approximately 25 years in telecommunications.
The Trial Chamber considered his training and areas of expertise; his experience at Alfa’s
predecessor company, Cellis; and his appointment as the representative witness for Alfa.
1853. The witness referred extensively to his statements and provided additional evidence on the
sources of his information and the process by which he informed himself of matters outside his
realm of expertise or personal experience. The Trial Chamber highlights that the witness
repeatedly said that while different staff may have prepared the original responses to the
Prosecution’s requests for assistance and confirmed the responses, the source of the information
was always Alfa’s business records.
1854. In determining that Witness 707’s evidence was sound, the Trial Chamber took into
account Alfa’s procedures in responding to requests for assistance. In his testimony, he explained,
for instance, the retrieval of call data from the billing system or the archived call data records
depending on the fields requested. He explained how he had prepared for his testimony, including
reviewing previous responses to requests for assistance sent by Alfa. He gave extensive evidence
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on Alfa’s business practices based on his experience with the company. He explained Alfa’s
practices in 2004 and 2005 and those that had not changed.
1855. Witness 705 was the designated representative responsible for collecting responses to
requests for assistance on behalf of Touch’s Technical Department, and he provided evidence on
the procedure from personal experience.
1856. Regarding his evidence generally, the Trial Chamber is satisfied that he demonstrated how
his experience as a telecommunication engineer, his work experience at Touch and knowledge of
the company practices in his area qualified him to provide evidence for Touch. The Trial Chamber
considered the substantial evidence on Touch’s records relating to cell sites including the
responsible teams and company records related to location of sites and physical changes made to
sites. The witness provided information not only in his capacity as Touch’s representative, but also
from his personal knowledge. For areas beyond his expertise, he consistently identified the Touch
department that provided the information. When uncertain of the source, he sought assistance from
the relevant department or unit.
1857. The Trial Chamber has carefully considered the Ayyash Defence’s submissions that
Witness 705 had not worked with call data records before becoming Touch’s representative to the
Special Tribunal and that he had no experience with producing predicted coverage maps. However,
having heard his testimony and having examined his witness statements, and considered his
lengthy work experience both at Touch and in the field of radio network planning and optimisation,
the Trial Chamber does not accept that Witness 705 is an unreliable witness.
1858. Witness 705 conceded that he had not directly worked with call data records before
becoming Touch’s representative, but he demonstrated a comprehensive understanding of the
essentials of how call data records and coverage maps are generated. He was extensively involved
in drive tests and provided the sources of his information and explained how he had informed
himself of matters outside his personal experience.
1859. As to the Oneissi Defence’s argument that Witness 707’s hearsay evidence should be
excluded from evidence under Rule 149 (D), the Trial Chamber concludes that none of the
conditions for exclusion of evidence under this Rule were met. In addition, the Trial Chamber has
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considered with additional caution those aspects of Witness 707’s evidence where he did not have
direct personal knowledge.
1860. The Trial Chamber is not persuaded by the suggestion by counsel for the four Accused that
the reliability and evidential weight of the azimuth and coordinate values received from Alfa is
diminished because these values were found on the computer of an unknown Alfa engineer.
Witness 707’s testimony—namely that before the merger of the various databases into a
centralised database in 2014, it was common practice for Alfa engineers to have various databases
of azimuth and coordinate values on their company-owned computers and that values entered into
the 2014 database were the same as those before the merger—supports the alternative view.
1861. The Trial Chamber rejects as speculative the Oneissi Defence’s suggestion that Alfa’s and
Touch’s call data records might have been manipulated. Mr Philips testified that, contrary to this
suggestion, the manipulator would had to have conducted ‘reverse cell site analysis’ and ‘reverse
cell siting’. This would have been highly difficult and complex, if not impossible, to achieve, and
would have left a trail, of which there is no evidence. There is nothing in the trial record supporting
this suggestion.
1862. In the Trial Chamber’s view, Witnesses 705’s and 707’s accounts as a whole were credible,
reliable and internally consistent, despite their lack of contemporaneous personal knowledge
relating to discrete parts of Alfa’s and Touch’s record making practices. The Trial Chamber
assessed the quality of their evidence, including the accuracy of their memory, in order to assess
its reliability and credibility. The Trial Chamber finds that Witnesses 705 and 707 had sufficient
personal knowledge, and consulted suitably qualified personnel at Alfa and Touch as to matters
outside of their personal knowledge, such as to allow it to assess and give appropriate weight to
the specific telecommunications evidence on which the Prosecution relied to determine mobile
users’ approximate locations or movements.
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G.

Call data records and cell site data received from Alfa and Touch
1.

Summary of evidence

1863. The Trial Chamber received into evidence 15 items of cell site evidence on which the
Prosecution relied to prove the reliability of the network’s coverage maps, the call data records
and call sequence tables. Witnesses 705 and 707 provided evidence on these.
1864. This evidence can be grouped into three categories. The first is the basic cell information
from Touch and Alfa, such as the names and the geographic coordinates of relevant cell towers,
cell sector names, Cell Global Identity (CGI) or cell ID, azimuths and the installation and removal
dates for specific cells and the type of cell.
1865. The second is the shape files from Touch and Alfa that spatially describe vector features
such as points, lines and polygons, and can plot geographical features such as water, vegetation
and urban features such as roads. The third is the predicted best server coverage for cell sites in
the Alfa network.4068
1866. With eight exceptions,4069 Witnesses 705 and 707 were questioned about these items during
the admission of the Prosecution’s cell site evidence and their evidence in court.
1867. Each category is assessed below. The submissions and the Trial Chamber’s findings on
each are set out in the following 15 sub-sections. The more general Defence submissions on the
call data records and cell site data received from Alfa and Touch, some of which concern these 15
items, follow at paragraphs 1949-1980.

4068

Decision on admission of Prosecution’s cell site evidence, para. 26.
Exhibits P1122 (ArcView shape files Touch), P1123 (ArcView shape files Alfa), P1124 (CD with data for Alfa
cell sectors in July 2005), P1125 (CD with shape files for three Alfa cell sectors in Tripoli), P1126 (Two spreadsheets
with Alfa cell site information), P1181 (CD containing exhibit P813 and cell coverage maps dated 5 November 2007),
P1182 (Touch cell information and azimuths values in February 2005 and September 2007), P1184 (Excel spreadsheet
‘On Air-Off Air’ with information on Alfa cell sites in 2013).

4069
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(a)

CD containing the data for Touch’s 2004 coverage maps4070

1868. This CD contains data relating to the locations of Touch cell masts and cell sectors, their
orientation and best server coverage for 2004, which are required to prove the locations and
movements of the relevant mobiles.
1869. Witness 705 gave detailed explanations about the files on the CD. A radio engineer from
Touch’s radio planning unit in its technical department produced a note describing its contents and
how the data can be viewed using ArcGIS.4071 Witness 705 also explained, based on this note, how
Touch produced shape files in 2004 and how it recorded in a database the azimuth, location and
tilt data using the available GPS receivers.4072
1870. The Ayyash Defence submitted that Witness 705 became aware of the existence of Touch’s
centralised database and the snapshots only through his predecessor’s statement and conversations
with the Prosecution.4073 During cross-examination, the witness conceded that he did not know
what GPS devices Touch had used in 2004 and 2005 or their level of accuracy. 4074
1871. The Trial Chamber is, however, satisfied that Witness 705 went further in his testimony
than simply rehearsing the contents of the CD and provided context to the shape files and clarified
its more technical aspects. The Ayyash Defence submissions that Touch was not using accurate
GPS systems, or that Witness 705 was not qualified to testify about the CD and the note, are not
supported by any evidence.
1872. The Trial Chamber has reviewed the CD of data for Touch’s 2004 coverage maps and
considered Witness 705’s testimony. Witness 705 was questioned about the data recorded on the
CD—that was extracted from Touch’s business records—and the content of this CD, including the
note explaining its content. He outlined how Touch produced the 2004 shape files and how it
recorded the azimuth, location and tilt values in the company’s database. The Trial Chamber thus
finds that these coverage maps are accurate and sufficiently reliable to be probative. The Trial

4070

Exhibit P1122.
Witness PRH705, T. 6 May 2016, pp 62-63, 85, T. 9 May 2016, pp 4-34; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 230. The Touch engineer’s note was referred to in court as a document entitled
‘Request.doc’, exhibit P816 (Annex 20 to Witness PRH705’s statement of 16 November 2015).
4072
Witness PRH705, T. 5 May 2016, pp 79-80, T. 9 May 2016, pp 6-12.
4073
Ayyash Defence final trial brief, para. 237.
4074
Witness PRH705, T. 21 July 2016, p. 22.
4071
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Chamber has carefully considered Witness 705’s evidence related to these maps and more
generally his experience and position in the company, and his general expertise in the industry. It
is of the view that the maps are probative of the Touch network structure in 2004.
(b)

CD containing data from Touch between 2005 and 20104075

1873. The first file on the CD is an Excel spreadsheet titled ‘Sites’ containing what Witness 705
described as a ‘snapshot’ of basic Touch cell information on seven specific dates between 2005
and 2010.4076 The second category of files is Touch shape files for 2007 and 2010. The last
category of files is written answers from Touch to a Prosecution request for assistance which
included, for instance, a note explaining the contents of other files on the CD. This included an
explanation that Touch did not have best server prediction maps for 2005 because, from late 2004
to 2007, it did not have a planning tool such as Asset to generate these maps, and instead used
drive testing.4077
1874. The Prosecution put the data on the CD into the electronic presentation of evidence to
determine, at relevant times, the approximate locations of the mobiles it attributes to the Accused
and Mr Badreddine, based upon cell activations.
1875. Witness 705 explained that the data on this CD came from Touch’s business records. The
Prosecution used the data to demonstrate the Touch cells activated by relevant mobiles. The Trial
Chamber has reviewed the files on the CD, and especially the note explaining the contents of other
files on the CD, and Witness 705’s testimony about the CD and the explanatory note.4078 It is
satisfied that all are reliable and probative. The data’s extraction from Touch’s business records is
sufficient to satisfy the Trial Chamber of this.

4075

Exhibit P1181.
Exhibit P813 (Touch’s cell site data exported on 15 February 2005, 1 April 2005, 12 August 2006, 17 September
2008, 21 November 2009, 3 May 2010 and 7 July 2010); Witness PRH705, T. 6 May 2016, pp 47-49.
4077
Exhibit P815 (Annex 19 to Witness PRH705’s statement of 16 December 2015); Witness PRH705, T. 6 May
2016, p. 85.
4078
Witness PRH705, T. 6 May 2016, pp 48-50, 75-76, 84-85, T. 9 May 2016, pp 37-45.
4076
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(c)

Excel spreadsheet with cell tower information for Touch for 2005 and
20074079

1876. This spreadsheet that Touch provided to the UNIIIC in October 2007 is accompanied by a
letter signed by a Touch representative. The letter explains that the spreadsheet lists the antenna
azimuths for all Touch cells that were on air at the end of February 2005 and in September 2007.
The spreadsheet has three columns for each of those years listing the cell ID with the corresponding
cell name and azimuth.4080
1877. Witness 705 testified that Touch records the location, azimuth, height and tilt of cell sites
and stores it in the Radio Planning Unit’s database.4081 He conveyed the importance of recording
this information and its accuracy, since coverage can be improved only by changing the azimuth
of an antenna.4082 Touch entered the data from this database into the propagation tool to generate
coverage maps.4083 In cross-examination, the Defence did not ask the witness any specific question
about the document.
1878. Based on the cover letter from Touch to the UNIIIC and Witness 705’s evidence on how
and why Touch gathered this information, the Trial Chamber considers the spreadsheet to contain
data extracted from the database Touch maintained in the ordinary course of its business.
1879. The spreadsheet provides orientation data for relevant Touch cell masts and cell sectors
activated by mobiles alleged to have been used in the planning and preparation of the attack on Mr
Hariri. This data is also useful in verifying the cell ID, cell sector names and azimuth that Touch
provided to the Prosecution. The Trial Chamber therefore considers this spreadsheet to be
probative of the locations of the used mobiles and, in light of the factors discussed above, accurate
and sufficiently reliable to be probative.

4079
4080
4081
4082
4083

Exhibit P1182.
Exhibit P1182. See also Decision on admission of Prosecution’s cell site evidence, paras 110-114.
Witness PRH705, T. 5 May 2016, pp 79-81.
Witness PRH705, T. 5 May 2016, p. 81.
Witness PRH705, T. 5 May 2016, p. 83.
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(d)

List of data on 737 Alfa cell sectors (Annexes 14 (2) and 15) 4084

1880. Annex 14 (2) to Witness 707’s statement of 11 November 2015 is a list of 737 Alfa cell
sectors with details of the cell site ID, longitude, latitude, tower type, sector, splitter and
azimuth.4085 The Prosecution obtained this document from Alfa in 2010. The Prosecution used it
to verify the coordinates, azimuth and type of individual cell sectors in its cell site analysis.4086
The information was extracted from the working site database of Alfa’s radio department, as in
2004 and 2005, Alfa did not have a complete site database. 4087
1881. The Oneissi Defence argued that the data in this list cannot be considered as a business
record, that it was produced before Alfa established a centralised database of cell site information
and that Alfa could not provide cell site data from 2004 and 2005.4088 The Merhi and Oneissi
Defence objected to this document, arguing that Witness 707 could not confirm its provenance and
accuracy.4089
1882. The Badreddine Defence also opposed its admission into evidence, arguing that it refers to
a witness statement from someone who did not appear in court. 4090 The Sabra and Ayyash Defence
similarly argued at the time that as Alfa lacked a complete cell site database for 2004 and 2005,
the data in this list was produced at the 2010 Prosecution’s request and therefore is not a business
record. The data was not reliable because the Prosecution did not demonstrate how it was

4084

Exhibit P775 (Excel spreadsheet with mast and azimuth information, mast locations and azimuth orientations,
Annex 14 (2) to Witness 707’s statement of 11 November 2015); Witness PRH707, T. 11 February 2016, pp 58-59.
See also exhibit P1192.9 (Cover letter accompanying Excel spreadsheet with mast and azimuth information, mast
locations and azimuth orientations, Annex 15 to Witness PRH707’s statement of 11 November 2015).
4085
Exhibit P775; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras 163-164. See also F2004,
Corrected Annex A to “Prosecution Motion for the Admission of Cell Site Evidence”, 23 June 2015, row 5; Decision
on admission of Prosecution’s cell site evidence, paras 29, 117.
4086
F2689, Prosecution Response to “Ayyash Defence Submissions on the Evidence of Prosecution Witness
PRH707”, 15 August 2016, paras 8-9. See also F2004, Corrected Annex A to “Prosecution Motion for the Admission
of Cell Site Evidence”, 23 June 2015, row 5.
4087
Witness PRH707, T. 20 April 2016, p. 59.
4088
Oneissi Defence final trial brief, paras 55-56, 58, 60-62, 64, 66.
4089
F2676, The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the Admissibility of
Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement, 29 July 2016, paras 30, 35; F2682,
Merhi Defence Joinder to “The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the
Admissibility of Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement”, 5 August 2016,
paras 1-2.
4090
Badreddine Defence submission, T. 16 February 2016, p. 4.
Case No. STL-11-01/T/TC

609 of 2642

18 August 2020

R332595

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

produced, by whom and where the database was maintained and how the geographic coordinates
of cell sites were validated.4091
1883. Witness 707 clarified that in preparing the list, the Alfa engineer must have used only the
stations on air in 2005.4092 He conceded some of the azimuths in the list may have been from after
2005 or that some or all of them were from 1995, 1997 or 1999. 4093 The Sabra Defence submitted
that 13 Alfa cells in northern Beirut, such as MOVNPK, CLMNSO, BHSQAR and TRIBUN, were
incorrectly added to this list and that the list contained 17 errors.4094 Witness 707 explained that
errors may be due to the approximation or ‘reverse engineering’ that Alfa used to produce the
predicted best coverage for 2005.4095
1884. In the Trial Chamber’s opinion, the reliability of this list rests on Witness 707’s testimony.
He gave general evidence on how Alfa stored its basic cell information, including on its storage
methods and that some values from 2004 and 2005 could be reconfirmed because they still
existed.4096 The Trial Chamber is satisfied, as noted above at paragraph 1862, that the witness was
credible and his evidence was generally reliable. When he could not answer a question or provide
information, he stated so and that he would need to consult someone else in the company or its
records. The Trial Chamber has also carefully considered that Witness 707’s evidence related to
this list is based on his extensive experience in the company and his expertise in the
telecommunications sector. This adds to the weight that the Trial Chamber has given to it.
1885. The Trial Chamber, however, carefully considered the Defence challenges to this document
and the discrepancies it identified, and that the original Alfa representative witness who signed
and provided the documents4097 was not called to testify. The reliability of this data is also
undermined by Alfa having used an approximation to produce this data. In the absence of any other
corroboration of the list, the Trial Chamber considers it appropriate to give this document more

4091

F2677, Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707, 29 July 2016, paras 2122; F2680, Sabra Joinder to “Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707” and
“Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH705”, 1 August 2016, para. 1.
4092
Witness PRH707, T. 20 April 2016, p. 58.
4093
Witness PRH707, T. 3 May 2016, pp 56-58, 86.
4094
Witness PRH707, T. 21 April 2016, pp 16-19.
4095
Witness PRH707, T. 21 April 2016, pp 19-28.
4096
For example, Witness PRH707, T. 11 February 2016, pp 51-57, T. 12 February 2016, pp 8-21, T. 15 February
2016, pp 28-30, 42-44.
4097
F2689, Prosecution Response to “Ayyash Defence Submissions on the Evidence of Prosecution Witness
PRH707”, 15 August 2016, para. 9.
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limited weight. Considering that the data was not contemporaneously collected and generated, the
Trial Chamber applied caution in assessing the conclusions based on this evidence.
1886. An official letter signed by Alfa’s CEO accompanied the CD; it is an inseparable part of
Witness 707’s evidence as Alfa’s representative, the Trial Chamber considers this document to be
authentic and reliable.
(e)

938 Alfa shape files (Annex 16 (a) (1))4098

1887. This annex to Witness 707’s statement of 11 November 2015 is Alfa’s response to a
Prosecution request for assistance which includes a CD with 938 Alfa shape files for 2005. The
Ayyash and Sabra Defence submit that, although the shape files in this annex derive partially from
data kept as part of Alfa’s everyday business practices, they are not business records. The shape
files in this annex are unreliable because the underlying data the Prosecution relied on to
reconstruct coverage maps was extracted from different periods.4099 Also, Witness 707 could not
confirm the source of information or the specific values Alfa used to generate these specific shape
files.4100
1888. Even though Witness 707 did not generate these shape files, he gave detailed evidence on
how they were produced. He clarified that the data for each station was verified and all the
information that could potentially impact the radio waves was considered to ensure the highest
level of accuracy of the data.4101
1889. The Trial Chamber considers that this set of shape files derives from and was extracted
from Alfa’s business records analysed above. These were created by the approximation method
that Alfa used to produce the predicted best coverage for 2004 and 2005 when it did not have a
centralised, complete database. That Alfa extracted this data from multiple company databases

4098

Exhibit P1192.10 (938 Alfa shape files, Annex 16 (a) (1) to Witness PRH707’s statement of 11 November 2015).
Annex 16 (a) (2) is a response to a request for assistance and includes explanations and clarifications related to annex
16 (a) (1), exhibit P1192.11 (Alfa response to request for assistance).
4099
F2677, Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707, 29 July 2016, paras 4647; F2680, Sabra Joinder to “Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707” and
“Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH705”, 1 August 2016 , para. 1.
4100
F2677, Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707, 29 July 2016, para. 47
(referring to Witness PRH707, T. 29 January 2016, p. 122).
4101
Witness PRH707, T. 15 February 2016, p. 7.
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from different periods does not weaken its status as a record created in the ordinary course of
business.
1890. Concerning the reliability of the information, Witness 707 stated that he had been
informed:
by the Radio Department and so believe that the basic methodology used to generate the
shape files contained in 2010/RFA0447 (dated 12 July 2010) is identical to the basic
methodology used to generate those shape files contained in 2013/RFA0006 (09 January
2013) and in 2015/RFA0103 (dated 16 June 2015). As far as I am aware, the same cell site
data (coordinates and azimuth values), namely those as recorded in our working site
database were used to generate this coverage.4102 (emphasis added)

1891. The Trial Chamber is satisfied that Witness 707 was sufficiently qualified and was duly
informed by suitably qualified personnel using data from relevant sources—in this case the radio
department—enabling him to provide evidence on the reliability of the data; the Defence did not
undermine the general reliability of the approximation method used to create the shape files.
Moreover, the witness’s evidence was that there were only minimal changes to the network in the
relevant time period. This general network stability must mean that the approximation method is
sufficiently reliable for the Trial Chamber to use without too much qualification. In this sense, the
shape files are probative. However, in the absence of the original values from 2004 and 2005, the
Trial Chamber will give them slightly reduced weight.
1892. The Trial Chamber has found that the cover letter accompanying the shape files provided
context to the files and was reliable.
(f)

List of cell tower information for Alfa cell sectors based on information
from 20074103

1893. This is a 29-page list of cell site information that the UNIIIC obtained from Alfa in 2007
that includes geographic coordinates, azimuth values and cell types that, as explained by Witness

4102

Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 169.
Exhibit P778 (Cell Tower Information as provided by Alfa including Site co-ordinates in Eastings / Northings Sector Azimuth - Tower type). This is annex 13 to Witness 707’s witness statement of 11 November 2015 (exhibit
P1192) and was saved on the DVD admitted as exhibit P1123.
4103
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707, originated from Alfa’s radio planning department. It shows the location of Alfa cell sites and
their coverage at the relevant times.4104
1894. The document is divided into three parts. The first is the geographic coordinates of each
cell site under the headings ‘SITE, Easting, Northing’. The second is each cell site broken down
into cell sectors with information in sub-headings under the heading, ‘Sectors’, ‘CELLULE,
Splitter, Type, Azimuth 1, Split Azimuth’, setting out whether a cell has been split in two, 4105 and
if so, the azimuth of the split cell. Coverage type spells out whether the cell is macro, micro, indoor
or maxite. The third is a list of repeaters and it specifies whether they are indoor or outdoor, with
the headings, ‘Repeaters, Easting, Northing, Coverage Type, Azimuth’.4106
1895. Witness 707 lacked first-hand knowledge of the information obtained in 2007 because he
was not then employed at Alfa.4107 However, he gave detailed evidence as to how Alfa recorded
and used these types of values.4108
1896. Of who provided the information, the witness stated that ‘it is normal or natural that such
values and such files come from the radio planning department’.4109 Of its origin, he said, ‘these
values were taken after the station had been installed and is operational, and they should coincide
with the values set during the planning phase’.4110 However, he had no better information as to
how the three parts of this list were compiled, stating that ‘we do not have the records that prove
the main source or origin of these values.’ 4111 And, further, during questioning in evidence in chief:
Q. Mr. Witness, can you tell from looking at the document how it was put together?
A. Unfortunately, I have no information about the drafting of the document. The
information was sent based on responses to RFAs sent by the STL. We do not have the
4112

annexes of that specific response.

4104

Witness PRH707, T. 12 February 2016, pp 7-10.
A ‘splitter’ is when the sector is split into two antennas to cover more ground, Witness PRH707, T. 9 May 2016,
pp 19-20.
4106
Exhibit P778, pp 1-29.
4107
Witness PRH707, T. 12 February 2016, pp 12-13.
4108
Witness PRH707, T. 12 February 2016, pp 8-21, T. 3 May 2016, pp 53-54.
4109
Witness PRH707, T. 12 February 2016, p. 15.
4110
Witness PRH707, T. 3 May 2016, pp 53-54.
4111
Witness PRH707, T. 12 February 2016, p. 15.
4112
Witness PRH707, T. 12 February 2016, p. 13.
4105
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1897. In challenging the admission into evidence of the list, the Oneissi and Merhi Defence
argued that Witness 707 could not confirm its accuracy or describe how it was produced and that
Alfa did not keep records of the origin of data included in the list.4113 The Ayyash and Sabra
Defence similarly objected to it because the witness had no information as to its source or how it
was produced except that it was usual for these values to come from Alfa’s radio planning
department.4114 The Oneissi Defence also argued that the data in this list cannot be considered as
business records, that it was produced before Alfa established a centralised database of cell site
information and that Alfa could not provide cell site data from 2004 and 2005. 4115
1898. The Trial Chamber has reviewed the list and carefully considered Witness 707’s evidence.
Considering that Alfa did not collect and register these values in 2004 and 2005 and did not keep
records of the data’s origin, and that Witness 707 had no specific information as to the source of
these records other than that they came from the radio planning department, the Trial Chamber has
cautiously evaluated it.
1899. The data in the list had to have been extracted from Alfa’s business records. The values are
essential for the operation of a mobile telecommunications network. A provider such as Alfa must
of necessity maintain records of this type of information. And the Trial Chamber has no reason to
doubt that Alfa in 2007, acting in good faith, provided to the UNIIIC this list of values relating to
its cells. There is nothing before the Trial Chamber that casts doubt on the origin and source of the
information in the lists, namely, that it directly derived from the values of the cell sites, at least in
2007.
1900. That Alfa was no longer able in 2016 to confirm values from 2007 does not necessarily
diminish their reliability since they had to have been extracted and provided to the UNIIIC from
Alfa’s 2007 contemporaneous business records.

4113

F2676, The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the Admissibility of
Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement, 29 July 2016, para. 32; F2682,
Merhi Defence Joinder to “The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the
Admissibility of Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement”, 5 August 2016,
paras 1-2.
4114
F2677, Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707, 29 July 2016, para. 29;
F2680, Sabra Joinder to “Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707” and
“Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH705”, 1 August 2016, para. 1.
4115
Oneissi Defence final trial brief, paras 55-56, 58, 60-62, 64, 67-68.
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1901. Witness 707’s evidence was that the information came from Alfa’s radio planning
department and matched the values of the cells on air. His general evidence was to the effect that
any changes in the cells between 2004 to 2005 and 2007 and 2010 would have been minimal and
occasional. Based on the combination of Witness 707’s general evidence and that relating
specifically to this document, the Trial Chamber is satisfied of the general accuracy of the three
lists, and therefore their reliability. The Trial Chamber also carefully considered that Witness 707’s
evidence related to these lists derives from his lengthy experience in the company and his expertise
in the industry. This further supports their reliability.
1902. The lack of direct evidence as to the provenance of the lists does however raise an issue
with regard to the quality of some of the UNIIIC’s investigatory work on what was obviously a
crucial angle of inquiry, namely, obtaining the underlying cell site data. In the Trial Chamber’s
view, rather than relying on Alfa sending it the requested information, the UNIIIC should also
have obtained a contemporaneous statement from whoever compiled the information, setting out
clearly how it was put together, including precisely when the information was current. The failure
to do this, while regrettable, does not damage the reliability of the information to the point that it
loses its weight.
(g)

Two coverage maps of Beirut and Lebanon showing Alfa cell sites in
February 20054116

1903. In May 2007—over two years after the UNIIIC’s establishment—Alfa, using Asset
software, and at the UNIIIC’s request, created coverage maps of Lebanon and the greater Beirut
area for February 2005.4117
1904. The Prosecution relied on these maps to compare various predictive shape files. 4118 Witness
707 testified that the Alfa employee who had produced the maps in 2007 had left the company,
‘but these types of maps are not of great use for us at the technical level’.4119 The maps, he
explained, were produced using Asset Aircom which was the only software that could do this. 4120

4116

Exhibit P779 (Maps showing Alfa Cell Sites February 2005). Exhibit P779 is annex 16 (b) to Witness PRH707’s
statement of 11 November 2015.
4117
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 171.
4118
Witness PRH707, T. 16 February 2016, pp 13-14, 21-26.
4119
Witness PRH707, T. 16 February 2016, p. 13.
4120
Witness PRH707, T. 16 February 2016, pp 13-14.
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Such maps were not produced ‘on a daily basis’ but rather on request. The reasons could be for
marketing purposes or to show areas of Lebanon that did not have mobile coverage. 4121 To make
the map Asset has to recalculate the map based upon the propagation model. 4122
1905. He described the maps as ‘a series of samples that were requested from the Asset Aircom
in order to exhibit the coverage of all the cell sites in Lebanon or for this map in Beirut’. 4123 Further,
if ‘we go back to 2004, 2005, we can reproduce these types of maps based on the stations that we
had in 2004, 2005 and based on the azimuths, the tilts, and elevations that we have.’ 4124 Of the
process that must have been used to create the maps he said:
We also have one person who used to work with us in 2007 but who is no longer an
employee. Unfortunately, we cannot verify the information he input in the software, but it
should be accurate. He has no other source for inputting the information other than the one
available to everyone else. If we are talking about the azimuth and the vertical tilt, the
engineer cannot just input any information into the software to produce such maps, no. He
should use specific information, and most probably he used the 2007 information that also
applied to the period of 2004, 2005.4125

1906. The Defence attacked the reliability of the maps. The Oneissi and Merhi Defence argued
that Witness 707 was unable to confirm who at Alfa produced the maps and how they were
generated.4126 The Ayyash and Sabra Defence similarly submitted that the witness could not
confirm the accuracy of the maps, including who created them and on what values the maps were

4121

Witness PRH707, T. 16 February 2016, pp 20-21.
Witness PRH707, T. 16 February 2016, p. 24.
4123
Witness PRH707, T. 16 February 2016, p. 22.
4124
Witness PRH707, T. 16 February 2016, p. 24.
4125
Witness PRH707, T. 16 February 2016, p. 29.
4126
F2676, The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the Admissibility of
Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement, 29 July 2016, paras 33-35; F2682,
Merhi Defence Joinder to “The Defence for Hussein Hassan Oneissi Supplemental Submissions in relation to the
Admissibility of Call Sequence Tables, Cell Site Data and Annexes to PRH707’s Witness Statement”, 5 August 2016,
paras 1-2.
4122
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based.4127 Witness 707 was neither able to explain how and when the maps were produced, nor
could he testify to the competence of those who produced them when they worked at Alfa. 4128
1907. During Witness 707’s evidence, counsel for Mr Ayyash had objected to the admission of
the maps, submitting that the employee who produced this map no longer works at Alfa and that
Witness 707 could not testify regarding the competence of who produced the maps, how they were
produced and when they were produced.4129
1908. In the Trial Chamber’s view, the reliability of the maps depends not on who specifically
created them but rather on the process, including how and when they were produced and what Alfa
department produced them. Witness 707 as Alfa’s corporate representative, and especially given
his relevant experience in the industry, did not need to have first-hand knowledge of the maps nor
of who created them.
1909. The Trial Chamber has carefully examined the maps in light of Witness 707’s general
evidence as to how material was produced at the UNIIIC’s and the Prosecution’s request, and also
his specific evidence on how these particular maps had to have been created. The fact that the
employees who produced the maps no longer work at Alfa does not of itself undermine their
accuracy, particularly given that the witness explained in some detail the purpose of such maps,
and how they would have been produced. Witness 707 testified that the maps could only have been
produced by Asset, using the available values that were already in the system. Crucially, he stated
that the engineer who produced the maps in 2007, ‘has no other source for inputting the
information other than the one available to everyone else’. 4130
1910. The only real point of uncertainty here is whether the information used was from 2007 or
2005. Witness 707 said that the engineer ‘most probably … used the 2007 information that also
applied to the period of 2004, 2005’.4131 This evidence can be taken no further.

4127

F2677, Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707, 29 July 2016, paras 34,
53; F2680, Sabra Joinder to “Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH707” and
“Ayyash Defence Submissions on the Evidence of Prosecution Witness PRH705”, 1 August 2016, para. 1.
4128
Ayyash Defence final trial brief, para. 246; Sabra Defence final trial brief, paras 109-110; see also Witness
PRH707, T. 12 February 2016, pp 12-13, T. 16 February 2016, pp 13-15.
4129
Witness PRH707, T. 16 February 2016, pp 14-19, including submissions by counsel for Mr Badreddine, T. 16
February 2016, pp 18-19.
4130
Witness PRH707, T. 16 February 2016, p. 29.
4131
Witness PRH707, T. 16 February 2016, p. 29.
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1911. While the Prosecution bears the evidentiary onus of persuading a chamber of the reliability
of its proposed evidence, nothing in the Defence challenge has convinced the Trial Chamber to
doubt the accuracy of these maps. Witness 707’s evidence was that there would have been very
few changes to the network between 2004 and 2007. He testified that between those years, Alfa’s
network was stable and it did not add many new stations,4132 and azimuth changes are only
occasional and minimal.4133
1912. In light of the witness’s evidence of minimal changes to the network in those years, the
Trial Chamber is satisfied that even if the engineer only used the 2007 information, the effect on
the reliability of the maps would be slight.
1913. The Trial Chamber, having carefully considered the evidence, thus has no reason to
consider that the maps generated by Alfa of cell sites on air in February 2005 was not accurate.
The Defence challenge to its accuracy is based upon a lack of specific information as to how the
2005 maps were produced in 2007. In the Trial Chamber’s view, no doubt has been cast on the
general accuracy of these maps.
1914. Notwithstanding this and apart from obtaining the maps late, it also highlights a deficit in
the UNIIIC’s record keeping practices; proper records should have been generated in 2007
concerning the provenance of the material provided by Alfa (and anyone else). The UNIIIC should
have obtained better information from Alfa, including witness statements, about how the maps
were produced. These shortfalls do not, however, adversely impact the weight to be given to the
exhibit.
(h)

Excel spreadsheet titled ‘Security Main’ containing basic cell information
for Alfa4134

1915. This spreadsheet, which is recorded on the DVD that Alfa provided to the Prosecution in
July 2010,4135 contains the name, type, region, Cell Global Identity (CGI), service dates, sector

4132
4133
4134
4135

Witness PRH707, T. 15 February 2016, p. 41.
Witness PRH707, T. 15 February 2016, pp 35-36, 64-69, T. 20 April 2016, pp 24-25.
Exhibit P780.
Exhibit P1123.
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splitter, coordinates and azimuth direction for 794 Alfa cell sectors still on air in 2010, and 37 cell
sectors taken off air between 2005 and 2010.4136
1916. The Prosecution relied on this data to verify the CGI code and service dates for relevant
Alfa cell sectors for 2004 and 2005. The Prosecution then used the information from the
spreadsheet to create the call sequence tables that match cell codes from call data records with cell
names. Witness 707 described the contents of the spreadsheet and explained the meaning of the
columns.4137
1917. He explained that the data in the spreadsheet was extracted from Alfa’s business records
and could be checked against its archives.4138 He also explained some of the discrepancies in the
CGIs identified in the spreadsheet.4139 For instance, the witness clarified that whereas some of the
CGIs in the document had 12 digits, the CGIs should have 13 digits4140 and that an ‘on air’ date
for a specific cell site could be explained by a possible formatting error.4141
1918. Witness 707 clarified that for seven of 16 cells, the correct CGI was provided in the file
entitled ‘sites_Req49.txt’ and that ‘simply a digit was missing in the Cell ID segment of the CGI
in the corresponding entries’ in the ‘Security Main’ spreadsheet. There were also other
discrepancies in the CGIs in this spreadsheet.4142 Nevertheless, the witness made it clear that none
of the discrepancies implied a significant change in the relevant cell stations’ locations. 4143
1919. The last two pages list the 37 stations that were taken off air between 7 January 2005 and
25 January 2010, including for most, the ‘on air’ and ‘dismantling’ dates. Witness 707 explained
Alfa’s practice in taking stations off air, that as with all operators:
The number of stations that are put off air is very limited because the objective of the
company, as I said, is to use as much as possible the investment which was put in a specific

4136

Witness PRH707, T. 16 February 2016, pp 34-36, 51. See also Decision on admission of Prosecution’s cell site
evidence, para. 126.
4137
Witness PRH707, T. 16 February 2016, pp 34-51.
4138
Witness PRH707, T. 16 February 2016, pp 34, 41, 47.
4139
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 179.
4140
Witness PRH707, T. 16 February 2016, pp 46-47.
4141
Witness PRH707, T. 20 April 2016, pp 68-69.
4142
This is addressed in paragraphs 1932-1933 below dealing with the file ‘sites_Req49.txt’ (exhibit P799 (Alfa cell
ID codes)).
4143
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 179.
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station knowing that the investment at the financial level is really very big. So we invest
highly in these cell sites. And consequently, the companies try to avoid, to the maximum,
the dismantling of a site unless, of course, there are some legal reasons behind it or some
technical reasons behind it. Let’s say that this cell site is not anymore giving the result that
was expected of it. Consequently, it is removed from the network and they transfer it to
another cell site. While the fact of removing cell sites in general on a daily basis is not an
objective and is not something that is done.4144

1920. The Parties agreed on the spreadsheet’s provenance.4145 The Trial Chamber is satisfied of
its reliability as a document extracted from Alfa’s business records. There is no other reasonable
explanation for its provenance. Having considered Witness 707’s testimony on the spreadsheet,
including his explanation of the discrepancies in the CGIs identified in the spreadsheet, the Trial
Chamber is satisfied that the spreadsheet containing basic cell information for Alfa in essence is
accurate and sufficiently reliable to be probative.
(i)

DVD containing Alfa cell tower information for 2005, 2007 and 20104146

1921. This DVD, provided to the Prosecution by an Alfa representative in July 2010, contains
the shape files for the predicted best server coverage for Alfa cell sectors in 2005, 2007 and 2010.
In particular, the four files on the DVD provide cell tower best server coverage predictions in 2005
for 733 Alfa cell sites, and cell tower map coordinates and azimuth direction for 750 Alfa cell
sites.4147
1922. To create the 2005 shape files saved on this DVD, Alfa used the data from the 2010 Excel
spreadsheet with 737 Alfa cell sectors (exhibit P775).4148 Witness 707 gave detailed evidence on
how the shape files were generated.4149 Specifically, he explained that Alfa’s records in 2010
contained data, including coordinates of their geographic location, related to the cell sites that were
on air in 2005.4150 If for a particular year Alfa lacked the required data, such as the azimuth and
tilt values, it used the closest in time available data and excluded the cell sites deactivated after the
4144

Witness PRH707, T. 16 February 2016, pp 48-49.
Witness PRH707, T. 21 April 2016, pp 2-4.
4146
Exhibit P1123.
4147
Witness PRH707, T. 25 July 2016, pp 88-89; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 164. See also Decision on admission of Prosecution’s cell site evidence, para. 116.
4148
Witness PRH707, T. 15 February 2016, pp 24-25.
4149
Witness PRH707, T. 9 February 2016, pp 24-25, T. 15 February 2016, pp 3-4, 40-43, 83-84.
4150
Witness PRH707, T. 15 February 2016, p. 60.
4145

Case No. STL-11-01/T/TC

620 of 2642

18 August 2020

R332606

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

material date. This led Alfa to use tilt values from 2010 and cell data from 2007 to produce the
2005 shape files.4151
1923. The Sabra Defence, in cross-examination, relied on the Excel spreadsheet titled ‘Security
Main’ recorded on this DVD listing Alfa basic cell information4152 to highlight 17 errors in the
2005 shape files. The Sabra Defence suggested to the witness that the respective shape files
included cells that must have been removed because they had been deactivated at the material time.
Witness 707 clarified that these 17 cells amount to a level of error of no more than three or four
per cent out of 1,400 cells included in this document. The spreadsheet contains the data for only
831 activated and deactivated cell sectors rather than 1,400.4153
1924. As to the shape files for 2005, the Trial Chamber considers Witness 707’s written statement
and testimony on how these files were produced and the use of the data from the 2010 Excel
spreadsheet with 737 Alfa cell sectors4154 sufficient to confirm their reliability and probative
value.4155 The inconsistencies identified by the Sabra Defence by relying on the spreadsheet listing
Alfa basic cell information4156 do not render the 2005 shape files unreliable. The identified errors
are statistically insignificant.
1925. According to Witness 707, between 2004 and 2007, Alfa’s network was stable and it did
not add many new stations.4157 Regarding the azimuths, he stressed that changes to an antenna’s
orientation over time would be occasional and minimal and would occur only in specific cases.
Such instances included installing a new station in the vicinity of an existing one, the aftermath of
extreme weather conditions and the service provider receiving complaints from customers about
the coverage quality.4158 Adjustments to the direction of an antenna, resulting for instance from
complaints about the coverage, would be ‘slight’ and the changes would not significantly alter the
coverage of a cell sector.4159 The Trial Chamber is therefore satisfied that between 2005 and 2010

4151

Witness PRH707, T. 15 February 2016, pp 24-25, 44-54; exhibit P1192 (Statement of Witness PRH707, 11
November 2015), para. 164.
4152
Exhibit P780 (Excel spreadsheet titled ‘Security Main’ containing basic cell information for Alfa).
4153
Witness PRH707, T. 21 April 2016, pp 32-33.
4154
Exhibit P775.
4155
See para. 1884. See also for example, Witness PRH707, T. 17 February 2016, pp 9-12.
4156
Exhibit P780.
4157
Witness PRH707, T. 15 February 2016, p. 41.
4158
Witness PRH707, 15 February 2016, pp 35-36, 64-69, T. 20 April 2016, pp 24-25.
4159
Witness PRH707, T. 15 February 2016, pp 65, 69.
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Alfa’s network integrity and configuration did not change in such a manner as to render unreliable
the shape files produced for 2005.
1926. With regard to the shape files for 2007 and 2010, even though Alfa used azimuth and tilt
values from 2010 for both sets of shape files on the DVD, the telecommunication company had
provided contemporaneous azimuth values to the UNIIIC in 2007. 4160 The Trial Chamber is of the
view that, although Alfa in 2016 was no longer able to confirm the values from 2007, 4161 this does
not diminish their reliability since they were extracted and provided from Alfa’s contemporaneous
business records that were created in 2007.
1927. The Trial Chamber considers that Witness 707’s extensive evidence on Alfa’s record
keeping practices for those years in relation to these shape files further supports their reliability.
1928. However, considering the approximation or ‘reverse engineering’ method that Alfa used

in 2010 to produce these predicted coverage maps for 2004 and 2005―years for which Alfa had
no centralised database―the Trial Chamber has applied caution in reaching the conclusions based
on this evidence.
1929. Again, although it is a matter of concern that the UNIIIC apparently did not obtain better
information from Alfa in 2007—nor more vitally two years earlier—as to how this information
was produced, this omission has not adversely impacted the weight to be given to the exhibit.
(j)

Excel spreadsheet ‘On Air-Off Air’ with information on Alfa cell sites in
20134162

1930. Alfa provided the Prosecution with an Excel spreadsheet listing information related to 319
Alfa cell sites operating in 2013. The column headers are site, cell, type, region, CGI (HEX), put
on air date, put off air date, sector, splitter, long(itude), lat(itude) and azimuth. The spreadsheet
also contains the same information for 69 Alfa cells deactivated before 2013. The Prosecution used
this basic cell information to produce call sequence tables and the conversion of numerical cell

4160
4161
4162

Exhibit P778.
Witness PRH707, T. 25 July 2016, pp 7-8.
Exhibit P1184.
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IDs into cell tower names. The Alfa cell sites are related to the cells activated by mobiles that the
Prosecution alleges were involved in the attack on Mr Hariri.
1931. The Trial Chamber finds the information in the spreadsheet to be reliable as, like the
spreadsheet titled ‘Security Main’ containing similar information, it was extracted from Alfa’s
business records.4163 The Trial Chamber has no reason to doubt the accuracy of the information,
and for the same reasons set out in assessing the reliability of the ‘Security Main’ spreadsheet, this
basic cell information for Alfa cells is reliable.
(k)

Cell ID codes for Alfa4164

1932. This file, which Alfa provided to the UNIIIC in December 2005, contains a number of Alfa
cell ID codes.4165 The Prosecution relied on it to explain the discrepancies identified in the CGIs
included in the ‘Security Main’ spreadsheet, referred to directly above. Witness 707 explained that
other discrepancies between the file ‘sites_Req49.txt’ and the ‘Security Main’ spreadsheet were
the consequence of minor configuration changes made by Alfa between 2005 and 2010 to cell
sites.4166
1933. The Trial Chamber considers that the discrepancies identified in this document are
relatively minor, and do not undermine the reliability of this document as a whole. As the cell ID
codes for Alfa were extracted from Alfa business records, and applying the same reasoning as that
used to assess the reliability of the ‘Security Main’ spreadsheet to which the ID codes for Alfa
cells relate, these ID codes are, in the Trial Chamber’s view, accurate and sufficiently reliable to
be probative.

4163

Exhibit P780.
Exhibit P799.
4165
This file is annex 16 (c) to Witness PRH707’s statement of 11 November 2015 (exhibit P1192). See also exhibit
P799 (Annex 16 (C) (2) to Witness PRH707’s statement of 11 November 2015), ERN D0484151; Procedural matters,
T. 19 April 2016, pp 59-61.
4166
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 179.
4164
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(l)

CD with Alfa call data records and cell site data 4167

1934. The only folder on this CD admitted into evidence is titled ‘3a\cell-coverage-July-2005’
and contains shape files for 369 Alfa cell sectors for July 2005. 4168 The Prosecution used the shape
files to create maps showing coverage for specific Alfa cell sectors to which relevant mobiles
connected. In addition, the Prosecution analyst Ms Kei Kamei testified that she had used a text file
from a different folder on this CD that contains call data records. 4169
1935. As with the DVD containing Alfa cell tower information for 2005, 2007 and 2010, 4170 the
Trial Chamber is satisfied that the data contained on this CD is reliable, despite Alfa not preserving
respective contemporaneous values from 2005 in its records.
1936. Witness 707 gave extensive testimony that these values would not have fundamentally
changed in later years to a degree that would significantly invalidate the accuracy of the shape
files. Based on the witness’s position in the company and his lengthy experience in the
telecommunications industry, and on his evidence about Alfa’s record keeping, the Trial Chamber
accepts this evidence. It is satisfied of the general accuracy of the data on this CD, which shows
the coverage areas of relevant Alfa cell sites in 2005. It is sufficiently reliable to be probative.
1937. Just as it has with exhibit P1123, in considering the approximation method that Alfa used

to produce in 2013 these predicted coverage maps for 2004 and 2005―years for which Alfa had
no centralised database―the

Trial Chamber has applied caution in assessing any conclusions

based on this evidence.
(m)

CD containing shape files for three Alfa cell sectors in Tripoli4171

1938. The CD contains shape files for three cell sectors in northern Lebanon, in Tripoli—
MAARAD1, MAARAD2 and MAARAD3. According to the Prosecution, mobiles involved in the

4167

Exhibit P1124.
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 164. See also F2004, Corrected Annex
A to “Prosecution Motion for the Admission of Cell Site Evidence”, 23 June 2015, row 10; Procedural matters, T. 8
September 2016, p. 46; Decision on admission of Prosecution’s cell site evidence, paras 134-136, 138-139.
4169
Kei Kamei, T. 20 July 2015, pp 86-87. One of the files on this CD, saved in a folder other than folder 3a, was
attached as Annex B to Witness 707’s statement of 25 January 2016 (exhibit P1194) and is exhibit P784 (Annex B to
Witness 707’s statement of 25 January 2016), Witness PRH707, T. 17 February 2016, p. 81; Decision on admission
of Witness PRH707’s statements and annexes into evidence, paras 63, 189-190.
4170
Exhibit P1123.
4171
Exhibit P1125.
4168
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attack on Mr Hariri connected to these cells in 2004 and 2005. Witness 707 testified about these
sectors’ geographic coordinates, types of antenna, the location of the antennas, their azimuth and
vertical tilt and how Alfa’s radio planning team measured those values. 4172
1939. This CD is linked to the chart4173 comparing changes in azimuth values between those
provided by Alfa to the UNIIIC in 2007 4174 and those provided to the Prosecution in 2010,4175 and
showing that the azimuths of only 20 Alfa cell sectors had changed.4176 The absence of the
azimuths of MAARAD1, MAARAD2 and MAARAD3 from the chart allowed the Trial Chamber
to infer that they may not have changed either in 2007 or 2010.
1940. Additionally, Witness 707 was clear in his evidence that changes to an antenna orientation
over time, including the values of azimuth and tilt, are insignificant and infrequent and would only
occur in specific instances.4177 Further, the shape values were extracted from the Alfa business
records. Therefore, applying the same reasoning used to assess the reliability of the chart
comparing the 2007 and 2010 values, in the Trial Chamber’s view, the shape files for the three
Alfa cell sectors are accurate and reliable and probative. It has no reason to doubt the accuracy of
these business records.
(n)

Two spreadsheets with Alfa cell site information4178

1941. In September 2007, Alfa provided the UNIIIC with two spreadsheets, ‘Alfa cell list 19-092007’ and ‘Cellpart3’, accompanied by a letter signed by Alfa’s Managing Director and Chief
Executive Officer. The first spreadsheet contains the CGI of 1,090 Alfa cells and the second
contains original coordinates, azimuth direction and service dates of three specific cell sectors in
Beirut: PHENMB1, MOVPIK1 and BHVOUT1/2. The Prosecution relied on the first spreadsheet
to produce call sequence tables by finding cell tower names corresponding to cell ID codes and

4172

Witness PRH707, T. 29 January 2016, pp 120-121.
Exhibit P776 (List of discrepancies in azimuth directions and locations for data provided re Alfa cell sites, Annex
19 to Witness PRH707’s statement of 11 November 2015).
4174
Exhibit P778.
4175
Exhibit P775.
4176
Witness PRH707, T. 11 February 2016, pp 69-71, 88, T. 15 February, p. 32.
4177
Witness PRH707, T. 15 February 2016, pp 35-36, 64-69, T. 20 April 2016, pp 24-25.
4178
Exhibit P1126.
4173
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used the information from the second spreadsheet to verify and ascertain the accuracy of the
azimuths of PHENMB1 and MOVPIK1.4179
1942. Witness 707 explained that Alfa produced spreadsheets, such as these, in 2007 based on
the available records and clarified generally that it was not possible to confirm mechanical values
such as an azimuth of an antenna for 2004 and 2005.4180 Nevertheless, the coordinates will not
have changed if the respective cell sites still exist.4181 The Defence neither contested the
spreadsheets nor cross-examined Witness 707 on either document.
1943. The spreadsheets are probative of the cell tower names in the Prosecution’s call sequence
tables and the azimuths for PHENMB1 and MOVPIK1. The Prosecution in turn relied on this and
other data to determine the location of mobiles used to prepare and plan the attack of 14 February
2005. As the data included in the spreadsheets was extracted from Alfa business records, and in
light of the lack of contest by the Defence, the Trial Chamber is satisfied that these spreadsheets
are authentic and reliable and are probative. It has no reason to doubt the accuracy of this
information.
(o)

Spreadsheet ‘CellID’ containing details of Alfa cell sectors 4182

1944. This spreadsheet, which was provided to the Prosecution on DVD by Alfa representatives
in March 2010, contains generic data produced in the usual course of Alfa’s business, including
details of 1,749 Alfa cell sectors on air on 19 March 2010, such as their type, region, CGI,
installation date, sectors, splitter, original longitude and latitude and azimuth.
1945. Similar details were provided for 83 cell sectors that were off air in 2010. The Prosecution
relied on this information to verify the CGI, coordinates, azimuth and cell type of some cell sectors
and to find cell tower names corresponding to cell ID codes for the purpose of creating call
sequence tables.4183

4179
4180
4181
4182
4183

Exhibit P1126; see also Decision on admission of Prosecution’s cell site evidence, paras 148-149.
Witness PRH707, T. 9 February 2016, pp 48-49, T. 11 February 2016, pp 55-56.
Witness PRH707, T. 16 February 2016, p. 8.
Exhibit P1183 (Data for Alfa cell sectors on air on 19 March 2010 and off air in 2010).
Exhibit P1183; see also Decision on admission of Prosecution’s cell site evidence, paras 156-157.
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1946. Counsel for Mr Oneissi questioned Witness 707 on the differences between the azimuth
values in this spreadsheet and those in the spreadsheet titled ‘Security Main’.4184 The witness
provided specific answers only after seeing the details of the requests for assistance from the
Prosecution that generated the two documents. In relation to both this and the list of Alfa azimuths
and locations4185—comparing discrepancies between the 2010 Excel spreadsheet with 737 Alfa
cell sectors4186 and the lists with information for Alfa cell sectors based on 2007 data 4187—Witness
707 explained that the changes in azimuth values were reasonable considering that the spreadsheets
covered a number of years.4188
1947. Alfa contemporaneously provided this type of cell data, including that contained in this
spreadsheet, to the Prosecution; Defence counsel did not specifically challenge the reliability of
the data. Moreover, Witness 707 testified about a spreadsheet containing similar information and
confirmed that it was extracted from Alfa’s business records.4189 The spreadsheet is probative of
the cell ID codes and cell tower names the Prosecution used to produce call sequence tables. In
light of the comprehensive evidence given by Witness 707 regarding this and related documents,
the Trial Chamber finds the spreadsheet ‘Cell ID’ to be accurate and sufficiently reliable to be
probative.
2.

Submissions on the Alfa and Touch cell site evidence generally

1948. The specific submissions on the individual 15 items of cell site evidence the Prosecution
relied on to prove the reliability of the coverage maps, call data records and call sequence tables
are detailed directly above. A summary of the general submissions on the call data records and cell
site data received from Alfa and Touch follows; some of these also relate to the 15 items.

4184
4185
4186
4187
4188
4189

Exhibit P780.
Exhibit P776.
Exhibit P775.
Exhibit P778.
Witness PRH707, T. 25 July 2016, pp 16-17, 31-45, 53-54.
Exhibit P780.
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(a)

Defence
i.

Common submissions

1949. The Ayyash, Merhi, Oneissi and Sabra Defence reiterate that the theoretical coverage maps
provided by Alfa represent only a prediction and reflect only 60 to 70 per cent of the actual
coverage in 2004 and 2005.4190 The Ayyash Defence submitted that this level of accuracy was a
‘killer blow’ to the Prosecution case, but did not suggest an acceptable percentage of coverage. 4191
1950. The Sabra Defence submits that Alfa used underlying data to create coverage maps which
is incomplete, unverifiable, based on unreliable information, and is not representative of the
indictment period.4192 The Ayyash Defence similarly argues that the Trial Chamber cannot give
any weight and rely on Alfa’s and Touch’s data and records for the following reasons. First,
because they are not suited for the forensic purposes. Second, Alfa and Touch lacked sufficient
record-keeping safeguards. Third, they are not contemporaneous records. And fourth, Witnesses
705’s and 707’s evidence is untested hearsay.4193
1951. Alfa’s coverage maps depict fragments of theoretical coverage. In reality, the coverage
may be located elsewhere or not even exist.4194 These maps do not reflect the in-building, in-car
or above ground coverage, which is particularly important in Beirut.4195 As Alfa and Touch did
not use these ‘more or less’ accurate maps for forensic purposes but as marketing tools, they must
be regarded as the ‘fall back’ option. As confirmed by Witness 707, the coverage maps were
produced on request and for marketing purposes, and were not used to estimate specific

4190

Ayyash Defence final trial brief, para. 197; Oneissi Defence final trial brief, paras 133, 139; Sabra Defence final
trial brief, para. 140; Merhi Defence final trial brief, paras 130-134; Ayyash Defence closing submissions, T. 17
September 2018, p. 66; Oneissi Defence closing submissions, T. 19 September 2018, p. 55; see also Sabra Defence
closing submissions, T. 21 September 2018, p. 33.
4191
Ayyash Defence final trial brief, para. 197; Ayyash Defence closing submissions, T. 17 September 2018, pp 6667: ‘PRESIDING JUDGE RE: And you’re saying 60 to 70 per cent isn’t enough. 100 per cent you’ll never get. Is
there a figure which you would say is one which we could accept is reliable enough? Like 80, 85, 90, 95? 75?
MR. HANNIS: 90 starts to sound good, Your Honour. I can’t put a number on it because I think you have to link it to
other factors, and I’m going to talk about that for a little bit. But to make that claim I think goes too far. And, again,
you know, I’m a little wise-cracker sometimes, but in effect, they say 60 to 70 per cent is no problem. In what world
is the Prosecution living in where 100 per cent is not better than 60 to 70 per cent? If that’s the case, I’d like to borrow
100.000 from Mr. Povoas and he’ll be fine if I pay back only 60.000’.
4192
Sabra Defence final trial brief, para. 158.
4193
Ayyash Defence final trial brief, para. 263; Ayyash Defence closing submissions, T. 17 September 2018, p. 65.
4194
Oneissi Defence final trial brief, para. 140.
4195
Oneissi Defence final trial brief, para. 141; Ayyash Defence final trial brief, para. 198; Merhi Defence final trial
brief, para. 147.
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weaknesses in the network.4196 From the end of 2004 until 2007, Touch did not even produce
predicted coverage maps.4197
1952. The Ayyash, Oneissi and Sabra Defence submitted that for Alfa’s and Touch’s records to
have any weight, they must have been created at or near the time of the events in question.4198
Business documents created for litigation lack the same indicia of reliability as the business records
created in the course of ordinary business.4199 The fact that the documents were produced in 2010
and not created contemporaneously lessens their reliability because the person who created the
document may not have been present at the pertinent time or may not have a good memory as to
processes employed at that time.4200
1953. The Ayyash, Merhi, Oneissi and Sabra Defence argue that the accuracy of the prediction
coverage maps is affected by the clutter model and azimuth values, which are not accurate,
complete or known for 2004 and 2005, and which did not take into consideration the changes that
resulted from Israel’s attacks on Lebanon in 2006.4201 For instance, the Prosecution used the 2010
clutter model to reconstitute the clutter in 2005 despite the fact that the clutter around Mr Merhi’s
alleged residence in south Beirut was affected by the topographical changes caused by Israel’s
attacks on Lebanon in 2006.4202 Moreover, Mr Philips stated that in his UK cases, he considered
local clutter to better understand the cell coverage, while the Prosecution did not inform him that
Alfa used the clutter model from 2010 rather than 2005.4203
ii.

Ayyash Defence

1954. The Ayyash Defence further submits that hearing from corporate witnesses does not relieve
the Prosecution of its burden to establish the provenance or reliability of business records and the

4196

Ayyash Defence final trial brief, para. 252; Sabra Defence final trial brief, paras 128, 138; Oneissi Defence final
trial brief, paras 82, 129, 156; Oneissi Defence closing submissions, T. 19 September 2018, pp 55-56.
4197
Ayyash Defence final trial brief, para. 252; Ayyash Defence closing submissions, T. 17 September 2018, p. 64.
4198
Ayyash Defence final trial brief, para. 214; Ayyash Defence closing submissions, T. 17 September 2018, p. 59;
Sabra Defence final trial brief, para. 110; Oneissi Defence final trial brief, para. 54.
4199
Ayyash Defence final trial brief, para. 216.
4200
Ayyash Defence final trial brief, paras 214-216; Ayyash Defence closing submissions, T. 17 September 2018, p.
59; Oneissi Defence final trial brief, para. 54.
4201
Ayyash Defence closing submissions, T. 17 September 2018, pp 64, 66; Oneissi Defence final trial brief, paras
47, 74, 78-79, 156, 665; Sabra Defence final trial brief, para. 159; Merhi Defence final trial brief, paras 130, 133;
Merhi Defence closing submissions, T. 19 September 2018, pp 3, 54.
4202
Merhi Defence final trial brief, paras 342-349.
4203
Ayyash Defence final trial brief, paras 271-272, 304; Oneissi Defence final trial brief, paras 122, 124. The
Prosecution did not make any submissions relating to clutter in its final trial brief or closing submissions.
Case No. STL-11-01/T/TC

629 of 2642

18 August 2020

R332615

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

processes used to gather, store and retrieve them. 4204 The lack of a centralised database combined
with no protocols or systems in place to ensure the reliable recording and maintenance of data is
no reason ‘to trust’ the data related to 2004 and 2005.4205
1955. The Trial Chamber should not rely on the data produced in 2007 and 2010 to recreate a
picture of Alfa’s network in 2004 and 2005. It is not possible to confirm who produced the Alfa
coverage maps provided to the Special Tribunal nor the veracity of the information relied upon to
create them. Any analysis based on Alfa’s cell site information is unreliable.4206
1956. According to the Ayyash Defence, the changes in Touch’s database and the resulting
changes of the network’s predicted coverage would only be reflected in a predicted best server
coverage map if the software program was re-run. The February 2004 predicted coverage files thus
have little relevance to February 2005 because of the changes in the intervening period. 4207
1957. The changes made during the year between the two snapshots—February 2004 and
February 2005—would have affected these coverage maps based on the data from the ‘snapshots’,
and there is no reliable information from Witness 705 or from Touch documents on how many
changes occurred.4208 Touch’s database is insufficiently reliable because it was constantly
changing through regular network optimisation or fine-tuning.4209
1958. With respect to the maps received from both Alfa and Touch, the Ayyash Defence
highlighted that, as a mobile does not need to move to use multiple cells within a short amount of
time, predicted coverage maps cannot reflect reality and only show an average of dynamic changes
in signal strength.4210

4204

Ayyash Defence final trial brief, para. 222.
Ayyash Defence final trial brief, paras 243-244; Ayyash Defence closing submissions, T. 17 September 2018, pp
64-65.
4206
Ayyash Defence final trial brief, paras 245, 249, 251, 254; Ayyash Defence closing submissions, T. 17 September
2018, p. 65.
4207
Ayyash Defence final trial brief, para. 239.
4208
Ayyash Defence final trial brief, paras 236, 240; Ayyash Defence closing submissions, T. 17 September 2018, pp
63-64.
4209
Ayyash Defence final trial brief, paras 238, 241; Ayyash Defence closing submissions, T. 17 September 2018, pp
63-64.
4210
Ayyash Defence final trial brief, para. 200.
4205
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iii.

Merhi Defence

1959. The Merhi Defence submits that Witness 707 confirmed that, as Alfa’s azimuth and tilt
values changed over time without Alfa recording them in a database, the values from 2004 and
2005 have been lost.4211 Any inference based on the call data provided by Alfa is therefore
invalid.4212 With respect to the spreadsheet listing details of Alfa cell sectors based on information
from 2007, Witness 707 could not confirm the date corresponding to the azimuth values provided
to the Prosecution or the frequency of the changes made by Alfa.4213 The same spreadsheet
contained outdated and obsolete information regarding the slant of antennas, incline and azimuth
values.4214 The manually recorded information for some stations dates back to 1995.4215
1960. Additional factors that make the azimuth values provided by Alfa not representative of the
situation in 2004 and 2005 include the addition of new cell sites and the dismantling of the old
ones, which had an impact on the coverage of the adjacent cells.4216 Further, comparing the
‘Security Main’ spreadsheet4217 and the ‘CellID’ spreadsheet4218 revealed 39 differences in
azimuth values.4219 Also, the Prosecution was not able to reconcile the inconsistences between the
‘Security Main’ spreadsheet4220 and the list of Alfa azimuths and locations.4221 In addition, the
2010 Excel spreadsheet with 737 Alfa cell sectors4222 contains 285 fewer cells than the list with
information for Alfa’s cell sectors based on information from 2007.4223
1961. The Prosecution oversimplified the data received from Alfa and Touch, in effect presenting
it in a way not reflecting reality.4224 The data derived from nine different sources and was generated

4211

Merhi Defence final trial brief, paras 105-108.
Merhi Defence final trial brief, para. 108.
4213
Merhi Defence final trial brief, paras 109-112 (referring to exhibit P778).
4214
Merhi Defence final trial brief, paras 103, 105; Merhi Defence closing submissions, T. 19 September 2018, p. 15,
referring to exhibit P778.
4215
Merhi Defence final trial brief, para. 109.
4216
Merhi Defence final trial brief, paras 113-117.
4217
Exhibit P780.
4218
Exhibit P1183.
4219
Merhi Defence final trial brief, para. 118.
4220
Exhibit P780.
4221
Merhi Defence final trial brief, paras 119-120. The list of correct Alfa azimuths and locations (exhibit P776)
compares the discrepancies between the spreadsheet listing the names, coordinates and azimuth of 737 Alfa cell sectors
based on information from 2010 (exhibit P775) and the lists with information for Alfa cell sectors based on information
from 2007 (exhibit P778).
4222
Exhibit P775.
4223
Merhi Defence final trial brief, paras 119-120.
4224
Merhi Defence final trial brief, para. 83.
4212
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in various years.4225 Alfa’s use of its data as well as the 2010 propagation model resulted in the
coverage maps being ‘skewed’.4226 The maps are an estimate and they represent only a coverage
prediction.4227 Further, the coverage maps provided by Alfa were distorted by the impact of the
destruction during the 2006 war in Lebanon and the new buildings which altered the coordinates
and the height of some antennas.4228
iv.

Oneissi Defence

1962. The Oneissi Defence submits that no weight should be placed on the Alfa evidence as it
lacks reliability and any probative value is substantially outweighed by the prejudice the Oneissi
Defence suffered by not being able to cross-examine the Alfa employees who produced and
provided this evidence.4229 Further, the Trial Chamber should reconsider under Rule 140 its
erroneous decision to admit the 2010 and 2007 azimuth and coordinate information (exhibits P775
and P778) as business records.4230 The prejudice to Mr Oneissi by this decision lies in the admission
of, and possible reliance on, unreliable evidence of fundamental importance.4231
1963. The Oneissi Defence notes that the spreadsheet with details of Alfa cell sectors and the two
sets of Alfa coverage maps relied upon in the electronic presentation of evidence were produced
and provided to the Prosecution before Alfa established, in 2014, a central database of cell site
information.4232 Specifically, these are: first, the spreadsheet with details of Alfa cell sectors based
on information from 2010;4233 second, the spreadsheet with details of Alfa cell sectors based on
information from 2007;4234 third, the shape files received in 2010 for the predicted best server

4225

Merhi Defence final trial brief, para. 90.
Merhi Defence final trial brief, para. 124.
4227
Merhi Defence final trial brief, paras 86, 131, 153.
4228
Merhi Defence final trial brief, paras 121-124.
4229
Oneissi Defence final trial brief, paras 53, 155.
4230
In relation to exhibit P775: Witness PRH707, T. 11 February 2016, pp 58-59; Decision on admission of Witness
PRH707’s statements and annexes into evidence, paras 134-140, 154-156, disposition. In relation to exhibit P778:
Witness PRH707, T. 12 February 2016, pp 22-23; Decision on admission of Witness PRH707’s statements and
annexes into evidence, paras 120-125, 154-156, disposition.
4231
Oneissi Defence final trial brief, paras 54-56.
4232
Oneissi Defence final trial brief, para. 58; Oneissi Defence closing submissions, T. 19 September 2018, p. 65.
4233
Exhibit P775.
4234
Exhibit P778.
4226
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coverage for Alfa cell sectors;4235 and fourth, the shape files received in 2013 for the predicted best
server coverage for Alfa cell sectors.4236
1964. The underlying data, including azimuth and tilt values, in the shape files the Prosecution
received in 20104237 and 20134238 for the predicted best server coverage for Alfa cell sectors were
not created using contemporaneous values from 2004 and 2005, and therefore negatively impact
the reliability of the shape files.4239 Moreover, these 20104240 and 20134241 shape files were not
subjected to second-level review through drive tests or field reviews to confirm their accuracy. 4242
1965. The lack of a centralised database negatively affects the reliability of the spreadsheet with
details of Alfa cell sectors based on information from 20104243 and the spreadsheet with details of
Alfa cell sectors based on information from 2007.4244 The data in these documents was extracted
from an individual database for which the Prosecution has led no evidence and could have been
mismanaged, outdated or out of use. Furthermore, the Prosecution led no evidence about Alfa’s
employees who were responsible for updating these databases.4245
1966. Alfa had no records of any changes in azimuth values over time. Thus, the spreadsheet with
details of Alfa cell sectors based on information from 2010,4246 and the spreadsheet with details of
Alfa cell sectors based on information from 2007,4247 do not show azimuth values of the cell sites
in 2004 and 2005. Rather they are for 2007 and 2010, when they were produced and provided to
the UNIIIC and the Prosecution.4248

4235
4236
4237
4238
4239
4240
4241
4242
4243
4244
4245
4246
4247
4248

Exhibit P1123.
Exhibit P1124.
Exhibit P1123.
Exhibit P1124.
Oneissi Defence
Exhibit P1123.
Exhibit P1124.
Oneissi Defence
Exhibit P775.
Exhibit P778.
Oneissi Defence
Exhibit P775
Exhibit P778.
Oneissi Defence

final trial brief, paras 74-75.

final trial brief, para. 81.

final trial brief, para. 60.

final trial brief, para. 61; Oneissi Defence closing submission, T. 19 September 2018, pp 69-70.
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1967. The Oneissi Defence notes that Witness 707 testified that, ‘the farther we go from 2005
and 2007, the preciseness of the information would be less’, meaning the older the values the less
accurate they are.4249
1968. The Prosecution has not established the provenance of the spreadsheet with details of Alfa
cell sectors based on information from 2007.4250 Witness 707 testified that Alfa’s radio planning
department was able to provide the information contained in the 2007 Alfa cell sectors data and
was usually the department which ‘uses these values the most’, but the witness could only
speculate as to the origin of the values. When shown the spreadsheet with the 2007 Alfa cell sectors
data, the witness stated that he ‘had no information about the drafting of this document’ and that
Alfa did not ‘have the records that prove the main source of origin of these values’ and that Alfa
could not identify the source of the values in this spreadsheet. 4251
1969. The accuracy of the azimuth values in the spreadsheet with details of Alfa cell sectors based
on information from 2007 could not be confirmed. It was ‘normal’ at Alfa that the geographic
coordinates were inaccurate by up to 50 metres, and that there may be another 40 metres between
the geographic coordinates and the antenna itself. Also, the spreadsheet with details of Alfa cell
sectors based on information from 2007 cannot be considered as a business record as it was
produced in 2007 for litigation purposes and it has not been established that Alfa used the specific
values contained in this spreadsheet in the ordinary course of business.4252
1970. The Oneissi Defence also argues that the shape files received in 2010 for the predicted best
server coverage for Alfa cell sectors, and the shape files received in 2013 for the predicted best
server coverage for Alfa cell sectors in July 2005, namely exhibits P1123 and P1124, are
unreliable. They suffer from an ‘important margin of error’ due to the general limitations of the
maps.4253
1971. The maps were created in 2010 and 2013, respectively, and are the product of ‘reverse
engineering’.4254 Additionally, Alfa did not synchronise information relating to the installation and

4249
4250
4251
4252
4253
4254

Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi

Defence
Defence
Defence
Defence
Defence
Defence

final
final
final
final
final
final

trial
trial
trial
trial
trial
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para. 61.
para. 67, referring to exhibit P778.
paras 67-68.
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paras 71, 156.
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dismantling dates of cells in a centralised database 4255 and this information was used to create the
shape files.4256 Further, Witness 707 was unable to determine where this information came from
but suggested it was most probably from the spreadsheet titled ‘Security Main’ containing basic
cell information for Alfa,4257 and there were a number of discrepancies between the spreadsheet
and the shape files received in 2010 for the predicted best server coverage for Alfa cell sectors. 4258
1972. Even though, according to Witness 707, ‘some of the information’ from the spreadsheet
with details of Alfa cell sectors based on information from 2010 was relied upon to create the 2010
shape files for the predicted best server coverage for Alfa cell sectors, the deficiencies in the
spreadsheet have negatively affected those 2010 shape files. 4259
1973. The spreadsheet with details of Alfa cell sectors does not contain all of the information
needed to create those files, such as the antenna height or tilt values. The source of the data used
to create the shape files received in 2013 for the predicted best server coverage for Alfa cell sectors
was similarly unknown. It was impossible to confirm the accuracy of the antenna height values
from 2004 and 2005 which needed to be fed into Asset to produce an acceptable coverage map.
The vertical orientation of an antenna was also needed as it significantly affects the coverage of a
cell site.4260
1974. Witness 707 stated that tilt values change over time but that they do not undergo major
changes, and a change of five to seven degrees does not really affect the coverage. This is,
however, in direct contradiction to Mr Philips’s statement in his report that ‘the extent and strength
of coverage is reduced considerably simply by the application of 7 degree of downtilt.’ 4261
1975. The Oneissi Defence stresses that coverage maps, such as exhibits P1123 and P1124, were
created and generated according to requests for assistance or for marketing purposes, not for
technical reasons.4262 Witness 707 confirmed that Alfa did not use the coverage maps that the

4255

Oneissi Defence final trial brief, para. 72.
Exhibits P1123-P1124.
4257
Exhibit P780.
4258
Oneissi Defence final trial brief, para. 72.
4259
Oneissi Defence final trial brief, para. 74.
4260
Oneissi Defence final trial brief, para. 74.
4261
Oneissi Defence final trial brief, para. 74 (referring to exhibit P549 (Expert report of John Edward Philips – Cell
site analysis introduction)).
4262
Oneissi Defence final trial brief, paras 82-83.
4256
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Prosecution used in the electronic presentation of evidence, and the specific maps on which he was
asked to comment during his cross-examination were incomplete and insufficient to determine the
location of a mobile.4263
1976. In addition, these coverage maps cannot depict overlapping coverage since cell site signals
are constantly ‘varying’ and ‘moving in level’. The boundaries of cell sites are therefore constantly
changing and it is unlikely that the boundaries in reality would exist in the form of straight lines
as sometimes depicted in the electronic presentation of evidence for Alfa’s theoretical
coverage.4264
v.

Sabra Defence

1977. The Sabra Defence submits that Alfa provided only an estimate of the total number of cells
that were in use in 2004 and 2005 and, as with cell site values, this cannot be verified. 4265 Due to
the lack of properly recorded contemporaneous data, the Prosecution erroneously relied on the
2010 Excel spreadsheet with 737 Alfa cell sectors and the lists with information for Alfa cell
sectors based on information from 2007.4266 The measurements of the azimuth values are also
likely to be affected by the fluctuations in the recording equipment caused by the materials in the
cell masts.4267
1978. The Prosecution described the data on which it relied as the ‘best available’, falling far
below the absolute requirement for data to be contemporaneous to the time of the incident if used
for forensic purposes. The Sabra Defence argued that ‘best available evidence’ should not be
confused with the ‘best evidence rule’, according to which secondary evidence is admissible if the
original document does not exist and or cannot be obtained. For accurate cell site analysis, the
values as they existed at the time of the incident must be replicated, while outdated and unverified
evidence is insufficient.4268
1979. The comparison of data between 2007 and 2010 does not relate to the indictment period,
thus is irrelevant for the purpose of supporting an analysis of the network at that time. The Sabra
4263
4264
4265
4266
4267
4268

Oneissi Defence final trial brief, paras 84-86.
Oneissi Defence final trial brief, para. 140.
Sabra Defence final trial brief, para. 150.
Sabra Defence final trial brief, paras 153-154.
Sabra Defence final trial brief, para. 149.
Sabra Defence final trial brief, para. 155.
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Defence submits that the list of correct Alfa azimuths and locations suffers from the same issues
of reliability regarding confirmation of accuracy.4269
1980. The Prosecution’s reliance on Alfa’s coordinates for the locations of their cell masts in
operation in Lebanon during the relevant period and the cell IDs for cell sectors on their network
is largely irrelevant because it is the information regarding the cells, specifically their azimuth and
tilt at the relevant time that is required. The file containing cell ID codes for Alfa similarly merely
lists the names and region of cells on the network and are not used to produce predicted best server
coverage.4270
(b)

Prosecution

1981. In response to the Defence arguments concerning Alfa lacking a centralised database, the
Prosecution submits that the evidence shows that the cell site data and coverage maps originated
from Alfa and Touch and that Alfa’s cell site data was stored in databases retained by the radio
planning department. Centralised storage means data is accessible beyond the department that used
the data. In any case, the Defence did not explain why centralised storage is necessary to ensure
its reliability.4271
1982. The Prosecution responded to the Oneissi Defence’s submission regarding the 20
differences in azimuths between the 2007 and 2010 data received from Alfa in the spreadsheets
with details of Alfa cell sectors based on information from 2007 and from 2010. The Prosecution
submits that Defence counsel omitted to mention that 707 azimuth values were common to both
lists.4272

4269

Sabra Defence final trial brief, para. 156. The list of correct Alfa azimuths and locations (Exhibit P776) compares
the discrepancies between the spreadsheet listing the names, coordinates and azimuth of 737 Alfa cell sectors based
on information from 2010 (exhibit P775) and the lists with information for Alfa cell sectors based on information from
2007 (exhibit P778).
4270
Sabra Defence final trial brief, para. 157.
4271
Prosecution closing submissions, T. 11 September 2018, pp 78-79; see also Prosecution final trial brief, para. 56.
4272
Prosecution closing submissions, T. 11 September 2018, p. 63 (referring to exhibits P778 and P775); see also
Prosecution final trial brief, para. 66.
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1983. The 20 differences thus represent changes to a mere 3.3 per cent of the azimuths over three
years. The remaining 96.7 per cent of the azimuths remained unchanged over that period. 4273 The
Prosecution highlighted that none of these compared cells are relevant to the case. 4274
1984. The Oneissi Defence’s argument that the azimuth values in the spreadsheet of Alfa cell
sectors based on 2010 information,4275 and the spreadsheet of Alfa cell sectors based on 2007
information,4276 do not constitute business records, comes from the common law principle
prohibiting hearsay evidence and its definition of business records. However, neither concept is
applicable or relevant.4277
1985. Instead, the high reliability of Alfa’s azimuth values and cell site locations rests on their
provenance from Alfa’s data, and that Alfa had a business purpose to retain this data.4278 In
addition, the requests for assistance were formulated in a neutral manner and the responses from
Alfa pre-dated the indictment.4279
1986. In response to the Oneissi Defence’s submission on the discrepancies between the ‘Security
Main’ spreadsheet4280 and ‘CellID’ spreadsheet,4281 the Prosecution submits that the Defence
omitted to mention that 39 differences in azimuth values of the 831 cell sectors amount to less than
five per cent of the cell sectors common on both lists.4282 Further, the Alfa network was stable
throughout the relevant period and the cell sectors existing in 2005 were still in place in 2010 and
can be confirmed through their geographic coordinates, cell IDs and the call data records.4283
1987. The Prosecution responded to judicial questions in relation to the estimated 60 to 70 per
cent accuracy of the prediction maps for 2004 and 2005, submitting that this estimate was based
on Witness 707’s own experience, and that the Prosecution case does not require the predicted

4273
4274
4275
4276
4277
4278
4279
4280
4281
4282
4283

Prosecution final trial brief, para. 66; see also Prosecution closing submissions, T. 11 September 2018, p. 63.
Prosecution closing submissions, T. 11 September 2018, p. 63; see also Prosecution final trial brief, para. 65.
Exhibit P775.
Exhibit P778.
Prosecution closing submissions, T. 11 September 2018, p. 65.
Prosecution closing submissions, T. 11 September 2018, pp 67-68.
Prosecution closing submissions, T. 11 September 2018, pp 65-66.
Exhibit P780.
Exhibit P1183.
Prosecution closing submissions, T. 11 September 2018, p. 69.
Prosecution final trial brief, paras 56-57.
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coverage maps to be of any higher accuracy.4284 The Prosecution added that the impact of the
prediction maps’ estimated accuracy on cell site analysis was that a mobile was placed in a larger
geographic area.4285
1988. The Prosecution highlighted that it was not necessary for the Trial Chamber to determine
that a ‘mobile phone user was within the precise area shown by a coverage map. Rather … the
Chamber should make such determinations on the basis of the totality of the evidence’.4286 The
Trial Chamber must determine, based on the totality of the evidence, whether the Accused took
part in actions that demonstrate their participation in the crimes charged in the amended
consolidated indictment.4287

3.

Findings on Alfa’s and Touch’s call data records and cell site data
(a)

Alfa’s and Touch’s call data records and cell site data as business records

1989. Before permitting Witness 707 to testify about the contents of Alfa records that he did not
personally prepare, the Trial Chamber thoroughly researched the issue. 4288 It was unable to identify
any case law or provision of international criminal law procedural law in relation to the admission
into evidence or reliability assessment of corporate business records. 4289
1990. The approaches taken in national jurisdictions on which the Defence relies, such as the US
case law cited by the Ayyash Defence in its final trial brief, confirms only that domestic criminal
case law lacks consistent precedent with respect to the principles that underlie the assessment of
corporate business records. The Trial Chamber reiterates that it is not bound by domestic
legislation or case law.4290

4284

Prosecution final trial brief, paras 52-53, 62; Prosecution closing submissions, T. 11 September 2018, pp 56, 86-

93.
4285

Prosecution closing submissions, T. 11 September 2018, pp 56, 59.
Prosecution final trial brief, para. 53.
4287
Prosecution final trial brief, para. 70.
4288
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 52.
4289
The case law related to ‘letters, minutes, transcripts of parliamentary speeches, maps, decrees, situation reports,
internal and external communications of international organizations, and NGOs, films, videotapes, written and audio
records of intercepted conversations, media reports, contemporaneous diaries and forensic, medical and autopsy
reports’, Sluiter 2013, p. 1081; Corrected version of decision on Prosecution motion to admit Witness PRH707’s
statements, paras 54-59.
4290
Corrected version of decision on Prosecution motion to admit Witness PRH707’s statements, para. 52.
4286
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1991. However, the Trial Chamber, without attempting to provide a comprehensive definition of
and identify all the features of corporate business records, observes that in many domestic legal
systems business records are those produced by an organisation in the ordinary course of business.
These records are automatically generated, like call data records, and by their nature, are recorded
and stored by various company personnel and officials in differing capacities and different
departments and units. The size and complexity of the organisation exponentially heightens the
potential for records to come from a diversity of internal sources.
1992. Common law jurisdictions that generally prohibit hearsay exempt business records from
the prohibition.4291 This is because business records created in the usual course of business are
deemed to have the necessary indicia of reliability and as these records are considered an
exception, courts do not require the original record maker to testify as to the document’s
authenticity.
1993. The Trial Chamber recognises that records produced for the purpose of litigation may be
extracted in response to an investigation and that it may be appropriate in some circumstances to
treat the two differently. It is true that, if records are created for the purpose of litigation, the record
maker is more likely to be available to testify about the provenance of information within the
record and its reliability. Here, however, the evidence to which the Parties refer as records
produced for the purpose of litigation is not substantively different from the underlying call data
records and cell site data from which they were derived or extracted. Rather it is merely reformatted for ease of presentation in court.
1994. The Trial Chamber was presented with sufficient evidence to conclude that most of the
evidence contained in the telecommunication witnesses’ statements and accompanying annexes
derives from Alfa’s and Touch’s business records that were produced in the normal course of
business, and had not been created for the purpose of litigation. Even if prepared for the purpose
of litigation in the widest sense, namely, being extracted from their databases and provided to
investigatory authorities such as the UNIIIC and the Office of the Prosecutor, the Trial Chamber

4291

For example, in Canada: Canada Evidence Act (R.S.C., 1985, c. C-5), s. 30. In Australia: Evidence Act 1995, s.
69. In the UK: Criminal Justice Act 2003, s. 117. In the US: Federal Rules of Evidence 2015, Rule 803 (6). See also
for example, Wilcox and others Nova Scotia Court of Appeal reasons for judgment, para. 53; Forbes Federal Court of
Australia reasons for judgment, paras 100, 102; Horncastle and others UK Supreme Court judgment, para. 35.
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still considers that the call data records and cell site evidence provided by Alfa and Touch
constitute a form of corporate business records.
1995. Alfa and Touch employees extracted and prepared this information and data. Their only
ostensible interest was to record as accurately as possible matters relating to the business. This
diminishes the potential for misrepresentation and fabrication and for third parties to manufacture
the data so that it contains a ‘favourable’ version.
1996. Regarding the call sequence tables, the Trial Chamber received extensive evidence from
Prosecution analysts and investigators who produced the call sequence tables of the methodology
and the built-in internal checks and balances; this included reviewing every call sequence table.
The Trial Chamber is satisfied of the reliability of the tables as derivative evidence representing
the underlying data. The Defence cast no real doubt on any of the call sequence tables, and, of
significance, Defence counsel also produced their own call sequence tables—using the same
underlying call data records—and tendered them into evidence in support of their own cases.
1997. The Trial Chamber is accordingly satisfied that the call sequence tables produced by both
Prosecution and Defence are reliable representations of the data in the underlying call data records.
The Trial Chamber may therefore rely upon these tables as accurate extracts of the call data
records.
1998. In light of this and based on the totality of the evidence and having considered the Defence
challenges, the Trial Chamber is satisfied that the call data records and cell site data provided by
Alfa and Touch essentially constitute business records created in the normal course of business.
They therefore possess the necessary reliability and are probative. The Trial Chamber accordingly
may rely on them in analysing the relevant mobiles’ locations and movements.
(b)

Alfa’s call data records and cell site data

1999. Witness 707 gave thorough and detailed testimony on the generation of Alfa’s call data
records. The Trial Chamber highlights his evidence that call data records are automatically
generated at the MSCs, and that up to and including the mediation process, there is no human input
or any other possibility to alter these records.

Case No. STL-11-01/T/TC

641 of 2642

18 August 2020

R332627

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

2000. In a schematic, the witness clarified how call data records are processed for use in
billing.4292 He confirmed that Alfa’s MSCs were the only source for the call data records provided
to the Prosecution. He gave detailed evidence on Alfa’s storage of call data records, including its
storage of magnetic tapes, the archiving in the billing system.
2001. The Trial Chamber has carefully reviewed the Alfa coverage maps provided to the UNIIIC
in 2005 and the other in 2007, the two sets of Alfa predictive coverage shape files provided to the
Prosecution in 2010 and 2013 and the several lists of basic cell information.
2002. Witness 707 gave extensive and detailed evidence on the cell site data provided by Alfa to
the UNIIIC and the Prosecution, including on how the materials are used in Alfa’s business
operations, the procedure and inputs used to generate the shape files, the planning tool used and
the company’s personnel tasked to produce shape files. The Trial Chamber considered his evidence
on the recording of basic cell information and which values can still be verified, as well as on the
evolution of the storage methods of basic cell information at Alfa. The witness reiterated that,
within the period relevant to the case, the changes to an antenna orientation over time, including
the values of azimuth and tilt, were insignificant and infrequent and would only occur in specific
instances.
2003. Alfa started to organise and centralise record keeping in 2014 because, as Witness 707
explained, no practice for centrally storing cell site data existed in 2004 and 2005. Nor was Alfa
legally required to do so.
2004. Apparently, the approximation or ‘reverse engineering’ method that Alfa used to produce
the predicted best coverage for the years for which it had no database was the only method it could
use to replicate and provide the requested cell site data to the Prosecution. As opposed to Alfa’s
replicated cell site data, its drive tests conducted for network optimisation are by their nature
irregular and fragmented. The Trial Chamber therefore rejects the Sabra Defence suggestion that
the Prosecution failed to rely on the available, though limited, results of Alfa drive tests.
2005. The Trial Chamber also rejects the Oneissi Defence and the Merhi Defence arguments that
Witness 707 could not confirm the accuracy of the two sets of cell site data that Alfa provided to

4292

Exhibit P773.
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the Prosecution in 2010 and 2013, or describe how they were produced, and that Alfa did not keep
records on the origin of that data.
2006. In assessing the weight to be given to these sources for the Alfa coverage maps, the Trial
Chamber has taken into account the reliability of the approximation method Alfa used to create
this data in the absence of contemporaneous data for 2004 and 2005. The Trial Chamber is of the
view that these sets of data have evidential weight and merit consideration where relevant;
however, it has exercised caution in attributing weight. In addition, in its findings on mobiles’
general locations and movements, the Trial Chamber has borne in mind the Defence challenges to
both the credibility and reliability of this data.
2007. As for the Oneissi Defence’s argument on reconsideration—that the Trial Chamber should
reconsider its ‘erroneous’ decision to admit the 2010 and 2007 azimuth and coordinate information
in exhibits P775 and P778 as business records4293—counsel did not submit a discrete application
for reconsideration. This of itself would be sufficient reason to dismiss the ‘application’. However,
it also fails because the Trial Chamber could not find any substantiated reasons demonstrating a
clear error of reasoning or the need to reconsider its decision to prevent an injustice.
(c)

Accuracy of maps

2008. A major question is to what extent the Trial Chamber can rely on the theoretical coverage
maps provided by Alfa and Touch considering that they reflect, based on Witness 707’s estimation,
only 60 to 70 per cent of the actual coverage in 2004 and 2005. According to the Prosecution, the
impact of the inherent inaccuracy of these maps is that a mobile at the time of a communication is
placed in a larger geographic area. Furthermore, the Prosecution case does not require the predicted
coverage maps to be of any higher accuracy for the Trial Chamber to determine the approximate,
general location or movement of a mobile.
2009. The Trial Chamber accepts that the 60 to 70 per cent accuracy of the Alfa prediction maps
affects the reliability of the cell site analysis and the electronic presentation of evidence on which
the Trial Chamber relied to determine the approximate location and movements of the mobiles
relevant to the Prosecution case. The Trial Chamber, however, notes Mr Philips’s evidence that

4293

Oneissi Defence final trial brief, paras 54-56.
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this margin of error affects the borders or edges of a cell sector and not the central part of the
coverage. Additionally, Witness 707’s evidence was that, if the edges are removed from the
predicted coverage plot—amounting to the outer ten per cent of the shape file—the accuracy for
the remaining plot increases and largely reflects the real coverage on the ground.
2010. Nevertheless, considering the importance of Alfa’s prediction coverage maps as a key
element of the Prosecution’s telecommunications evidence, for each finding relating to a mobile’s
approximate, general location or movement, the Trial Chamber has applied caution by considering
the inherent 60 to 70 per cent accuracy of the Alfa prediction maps, the non-contemporaneous
nature of some of the basic cell data and the approximation method used to reconstruct it.
2011. At the same time, however, the Trial Chamber has also considered Mr Philips’s evidence
that to determine a mobile’s location and movements, a cell site analyst does not require more than
cell site coordinates, alone or combined with azimuth values. As an expert in cell site analysis, he
characterised Alfa’s and Touch’s best server plots as an additional tool that a cell site analyst could
use to supplement the available cell site coordinates, to determine a mobile’s approximate location
and movements.
2012. As to the clutter model used to create Alfa’s coverage maps, the Trial Chamber has borne
in mind that, according to Mr Philips and Witness 707, while Aircom’s Asset clutter model was
not contemporaneous with the period relevant to the Prosecution case, the changes in topography
over the years—including those resulting from Israel’s attacks on Lebanon in 2006—can affect
the coverage maps but not in a significant or radical way. This is equally applicable to the clutter
model used to create Touch’s coverage maps.
(d)

Touch call data records and cell site data

2013. The Trial Chamber highlights the varying weight it gave the cell site evidence from Alfa
and Touch based on the sources and methods used to generate this data. Namely, the Trial Chamber
has given more weight to the data from the 2004 and 2005 snapshots that Touch made of its
contemporaneous database and the coverage maps based on this data. This is in contrast to the
diminished weight it has given to Alfa’s equivalent evidence, such as the 2007 and 2010 azimuth
and coordinate data, in exhibits P775 and P778.
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2014. The Trial Chamber has carefully reviewed the two sets of 2004 predictive coverage shape
files and basic cell information Touch provided to the Prosecution in 2010, accompanied by
detailed explanatory documents. It has also considered that Witness 705 confirmed and
commented on this data. As to the reliability of Touch shape files, unlike Alfa, Touch kept the
contemporaneous coverage maps for all its cell sites on air in 2004 and 2005 and provided them
to the UNIIIC and the Prosecution. The Trial Chamber has also reviewed the contemporaneous
cell site data for 2004 and 2005 and the results of the drive testing Touch carried out between 2005
and 2007.
2015. The Trial Chamber has also carefully considered Witness 705’s evidence on Touch
automatically generating call data records as its business records. The Touch records were
similarly created inside the MSC in a format that cannot be altered. The flow of call data records
to mediation from the MSC is also fully automated. Of relevance is Witness 705’s explanation
that, throughout the mediation process, the company does not add or delete any MSC-generated
records and fields of the call data records.
2016. Witness 705 testified on the production of the Touch predictive coverage maps and the
generation of the shape files, including the inputs required and the procedure of calibrating a
propagation model. The Trial Chamber has carefully considered his evidence on the accuracy of
shape files and Touch’s practice of exporting the site database on a regular basis.
2017. The Trial Chamber is not convinced by the Ayyash Defence’s submission that Witness
705’s lack of personal knowledge about the procedure and devices Touch used in 2004 and 2005
to generate the data it provided to the Prosecution impacts the reliability of the evidence. In the
Trial Chamber’s view, the witness had sufficient corporate and industry experience to testify as to
the accuracy of the data, based on the information that he had.
2018. The telecommunications data consists of contemporaneous business records produced by
Touch in the normal course of business. In the Trial Chamber’s view, after carefully considering
the totality of the evidence and the submissions, it has the necessary probative value required to
be used to determine the general locations and movements of the mobiles relevant to the
Prosecution case.
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H.

Electronic presentation of evidence (EPE)
1.

Summary of evidence

2019. The electronic presentation of evidence is a tool developed by the Prosecution to visually
represent telecommunications and geographic evidence from a desktop computer.4294 It displays
particular locations and routes, in addition to the approximate locations from which various calls
were made at specific times.4295 Its main function is to bring together mobile call information and
geographic evidence and to visually display it in an accessible, reliable and efficient manner. 4296
2020. The electronic presentation of evidence was built by professional software developers at
the Prosecution’s request.4297 A Prosecution analyst, Mr Andrew Fahey, was in charge of its
development. From 2012, he managed the project team that developed this software. 4298
2021. Mr Fahey testified to its development and demonstrated its functionalities.4299 He used
telecommunications data provided to the Prosecution by Alfa and Touch;4300 maps from, for
example, the 2010 edition of the Zawarib Beirut Atlas;4301 and information from witness
testimonies to plot that evidence on the electronic maps used with the software.4302 For instance,
he referred to the testimony of an officer in Mr Hariri’s security team, who described the convoy’s
route from Quraitem Palace to the Sacred Heart Church on the morning of 14 February 2005. 4303

4294

Exhibit P595 (Witness Statement of Andrew Fahey of 14 August 2015), para. 8; Andrew Fahey, T. 16 September
2015, pp 23-24.
4295
Andrew Fahey, T. 16 September 2015, pp 30-31.
4296
Exhibit P595 (Witness Statement of Andrew Fahey of 14 August 2015), para. 12.
4297
Andrew Fahey, T. 17 September 2015, p. 38. The electronic presentation of evidence itself was received into
evidence as exhibit P592.1.
4298
Andrew Fahey, T. 16 September 2015, p. 23.
4299
Andrew Fahey, T. 16 September 2015, T. 17 September 2015, T. 27 October 2015.
4300
Andrew Fahey, T. 8 September 2016, p. 7.
4301
Exhibit P298 (Zawarib Greater Beirut Atlas).
4302
Andrew Fahey, T. 14 September 2016, p. 90, T. 15 September 2016, p. 7, T. 16 September 2015, p. 30; exhibit
P663 (Witness Statement of Andrew Fahey), para. 18.
4303
Witness PRH101, T. 5 October 2016; Andrew Fahey, T. 16 September 2015, p. 30.
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2022. Mr Fahey described how he combined the maps from the Lebanese Land Registry and the
GeoVision4304 street map. He explained how he converted geographic coordinates from the
Lebanese Land Registry system to GeoVision to enable comparison of the geographic data.4305
2023. The database uploaded into the electronic presentation of evidence has five categories of
evidence stored on the Special Tribunal’s Registry’s server.4306 The first category is the mapping
information, the map of Lebanon from GeoVision data.4307 The second is the landmark information
described by Mr Fahey as ‘points of interest and routes that exist within the country’. The third is
locations and orientations of cell masts and cell sites.4308 The fourth is mobile call information
retrieved from call sequence tables, and the fifth is attribution-related information—linking the
mobile numbers to certain names, as in the amended consolidated indictment.4309 Below is an
excerpt from exhibit P11204310 showing the primary and secondary sources of Touch’s and Alfa’s
cell site data, referred to above at paragraphs 1863-1947, used in the electronic presentation of
evidence:

4304

GeoVision is a company based in Lebanon that develops maps and other data for commercial purposes of the
Geographic Information System designed to capture, store, manipulate, analyse, manage and present spatial or
geographic data. Andrew Fahey, T. 16 September 2015, p. 25; exhibit 4D275 (Letter from GeoVision S.A.L. on the
Methodology Used when Preparing Electronic Mapping Data), p. 4.
4305
Andrew Fahey, T. 27 October 2015, pp 50-54.
4306
Andrew Fahey, T. 16 September 2015, p. 24.
4307
Andrew Fahey, T. 16 September 2015, p. 24; exhibit P595 (Witness Statement of Andrew Fahey of 14 August
2015), para. 12. The map was admitted as exhibit P548 (Map of Lebanon from Geovision S.A.L.).
4308
Andrew Fahey, T. 16 September 2015, p. 24; exhibit P595 (Witness Statement of Andrew Fahey of 14 August
2015), para. 12.
4309
Andrew Fahey, T. 16 September 2015, pp 9, 24; exhibit P595 (Witness Statement of Andrew Fahey of 14 August
2015), para. 12.
4310
P1120 (Summary of Cell Site Evidence used in the EPE).
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Summary of cell site evidence from Alfa and Touch used in the electronic presentation of
evidence - exhibit P1120, pp 1-2

2024. Mr Fahey demonstrated how different parameters of the evidence can be chosen and shown
in the electronic presentation of evidence. For example, the location of the cell site masts can be
shown on the map.4311 In another example, he demonstrated how different routes, such as those
taken by Mr Hariri’s security convoy, may be highlighted on the map.4312 The uploaded
information can be displayed with long or short labels, where the long labels include, for instance,
a full name of a geographic location and a short label displays only an acronym.4313 The electronic
presentation of evidence also features editing and adding new information functions.4314
2025. Mr Fahey used an ‘EPE demonstration call list’ to elaborate on the telecommunications
data uploaded and used in the electronic presentation of evidence.4315 The list consists of the dialing
number, replaced in the electronic presentation of evidence with the name of the person to whom
the Prosecution attributed the mobile; the date and time of the call; the dialing cell site; the call
type; and the call’s duration. The same type of information is provided for the recipient and the
number is substituted with the name of the person receiving the call.4316
2026. An additional function allows snapshots of what was shown on the screen during
testimony. Each snapshot used during witnesses’ testimonies was given an exhibit number and

4311

Andrew Fahey, T. 16 September 2015, p. 33; exhibit P595 (Witness Statement of Andrew Fahey of 14 August
2015), para. 24.
4312
Andrew Fahey, T. 16 September 2015, p. 30.
4313
Andrew Fahey, T. 16 September 2015, p. 28.
4314
Andrew Fahey, T. 17 September 2015, pp 24-25.
4315
Exhibit P593 (‘EPE demonstration call list’ dated 12 February 2005).
4316
Andrew Fahey, T. 16 September 2015, pp 43-44.
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saved on the Registry’s server to allow the Parties’ access to them.4317 Each Party had access to
the electronic presentation of evidence and could conduct checks before or after it was used in the
courtroom.4318
2027. Additional information about every snapshot was also made available in the database. For
instance, the date and time of taking it, as well as the name of the person who was operating the
electronic presentation of evidence when the snapshot was taken.4319 For illustration purposes, Mr
Fahey used snapshots—including the two shown below—to demonstrate the database’s features
and functions.4320 He used them to illustrate a ‘demonstration call list’ for mobile Red 652 dated
12 February 2005.4321

4317

Andrew Fahey, T. 16 September 2015, pp 25, 103; exhibit P595 (Witness Statement of Andrew Fahey of 14
August 2015), para. 36. See also examples of electronic presentation of evidence snapshots at exhibits P593.1
(Snapshots 1st session 16 Sep 2015: ID 1 to 4 - Call List for 12 February 2004: EPE Demonstration), P593.2
(Snapshots 2nd session 16 September 2015: ID 5 to 10 – Call list for 12 February 2005: Electronic presentation of
evidence Demonstration) and P593.3 (Snapshots 3rd session 16 Sep 2015: ID 11 to 16 - Call List for 12 February
2004: EPE Demonstration).
4318
Andrew Fahey, T. 17 September 2015, pp 3-4.
4319
Exhibit P595 (Witness Statement of Andrew Fahey of 14 August 2015), para. 36.
4320
Exhibit P593.2.
4321
Andrew Fahey, T. 16 September 2015, pp 55-58, 65-68.
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Two snapshots used by Mr Fahey to demonstrate in court the electronic presentation of
evidence’s functions, namely a ‘demonstration call list’ for Red 652 on 12 February 2005 –
exhibit P593.2 (Snapshots 2nd session 16 September 2015: ID 5 to 10 – Call list for 12 February
2005: Electronic presentation of evidence Demonstration)

2028. Mr Fahey also outlined the steps taken to ensure quality control.4322 He elaborated on what
was done to ensure that the software correctly represented the proposed evidence stored in the
databases. He was continually testing the software with his colleague from the Prosecution’s
electronic presentation of evidence development team. Further, a core group of users familiar with
the information used in the electronic presentation of evidence checked the underlying information
against what was displayed on the screen. Additionally, Mr Fahey anticipated that the witnesses
would also use the electronic presentation of evidence maps and verify them.4323

4322
4323

Andrew Fahey, T. 17 September 2015, pp 2-8.
Andrew Fahey, T. 17 September 2015, p. 3.
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2029. Prosecution analyst Mr Andrew Donaldson testified that he ‘manually went through and
paired over 40,000 rows of data from different sources’4324 in the early stages of the work on the
system.4325 To create coverage maps, Prosecution investigator Mr Gary Platt also used the mapping
system later used for the electronic presentation of evidence ‘on a daily basis’.4326

2.

Submissions
(a)

Prosecution

2030. The Prosecution submits that the data related to the cell mast locations and cell mast
operations used in the electronic presentation of evidence was contemporaneous to the indictment
period.4327
2031. The Prosecution underlines that the maps used in the system come from Alfa’s and Touch’s
shape files.4328 Although they are not entirely contemporaneous with the time of the attack, they
are a reliable representation of the period as both networks were stable over the relevant time.
Hence, there were no significant alterations in the predicted best server coverage. Further, the
comparison of Alfa’s and Touch’s data demonstrates a ‘high degree of consistency’. 4329
(b)

Defence
i.

Common submissions

2032. The Ayyash, Oneissi and Sabra Defence submit that Mr Fahey lacked the required
experience, expertise and qualifications, and he did not consult with any cell site analyst or cellular
network employee to confirm the method he used to combine sources of information from different
years or the feasibility of doing so. Mr Fahey’s testimony should not be given any weight because
his analysis is inconclusive due to his inability to conduct a comparative analysis on the
information provided by Alfa and Touch.4330

4324

Andrew Donaldson, T. 21 July 2015, p. 93.
Andrew Donaldson, T. 21 July 2015, p. 94.
4326
Gary Platt, T. 14 April 2016, p. 60.
4327
Prosecution final trial brief, fn. 83.
4328
Prosecution closing submissions, T. 11 September 2018, pp 61-62.
4329
Prosecution final trial brief, paras 65-67; Prosecution closing submissions, T. 11 September 2018, p. 62.
4330
Ayyash Defence final trial brief, paras 254-255; Sabra Defence final trial brief, para. 160; Oneissi Defence final
trial brief, para. 105. The Ayyash Defence refers to its cross-examination of Mr Fahey and the various percentages of
4325
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ii.

Ayyash Defence

2033. The Ayyash Defence argues that the cell site analysis using the electronic presentation of
evidence cannot determine whether a mobile is close to the cell site, at the outside edge of a
predicted coverage plot or even outside the predicted best server coverage areas due to congestion
and interferences, but still within usable coverage. The discussions on the ‘core’ of a predicted
coverage area as opposed to its boundaries, which do not exist in reality, are therefore
irrelevant.4331
2034. Mr Fahey created composite coverage maps for Touch and Alfa combining a number of
materials into a single file. The maps are insufficiently accurate representations of coverage at any
time and especially in 2004 and 2005.4332
2035. The Prosecution compounded the companies’ errors by combining data from different
sources without confirming the accuracy of the data and without taking into consideration ‘knockon effects that changes to the data would have on surrounding cells’.4333 The Prosecution atlas
showing 432 Alfa and Touch cell sites relevant to its case 4334 and the index of Alfa and Touch cell
details used in the electronic presentation of evidence,4335 are manifestly inadequate to depict the
knock-on effects that changes to a site will have on the network.4336 There is no way of
reconstructing the coverage as it was at the relevant time.4337 Hence, if the underlying evidence is
already unreliable, additional work conducted on the telecommunications evidence does not
change its unreliability.4338
2036. The Ayyash Defence submits that the Prosecution relied on predicted coverage maps and
cell site information applicable in February 2005, while the mobile activity in the Prosecution case
covers 2002 to 2006. The new buildings and destruction during the 2006 war, which would have

overlap that could be found depending on different counting methodologies, Andrew Fahey, T. 14 September 2016,
pp 47-67.
4331
Ayyash Defence final trial brief, para. 199.
4332
Ayyash Defence final trial brief, para. 254.
4333
Ayyash Defence final trial brief, paras 194, 258.
4334
Exhibit P1152 (Atlas of relevant cell sectors). The source materials on which the Prosecution relied to produce
the atlas are dated 2004, 2005, 2007 and 2010. See also exhibit P1152 (annex B), p. 35.
4335
Exhibit P1121 (Index of cell details used in the electronic presentation of evidence).
4336
Ayyash Defence final trial brief, paras 261-262.
4337
Ayyash Defence final trial brief, para. 254.
4338
Ayyash Defence final trial brief, para. 257.
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altered the predicted coverage, were not taken into account.4339 Mr Philips, Mr Platt and
Mr Donaldson used the map for the period outside of February 2005 and the Trial Chamber
received into evidence slides using this map.4340 The Prosecution’s maps and the index of Alfa’s
and Touch’s cell details used in the electronic presentation of evidence should not be given any
weight.4341
2037. Finally, the Ayyash Defence submits that in his testimony Mr Fahey presented no standard
of methodology for his work. Mr Fahey, when assessing one of the plots, found that it ‘coincided
well’, but conceded that there was no standard against which this was being measured beyond a
visual examination and approximately 50 per cent overlap indication was a ‘good match’.4342 As
this shows Mr Fahey’s lack of experience, the Trial Chamber should not give his work any
evidentiary weight.4343
iii.

Merhi Defence

2038. The Merhi Defence states that as the data underlying the maps is ‘incomplete or totally
unknown’ for 2004 and 2005, the electronic presentation of evidence relies on imprecise data.4344
Mr Fahey disregarded the inconsistencies between the azimuths received in 2007 and those
received in 2010 when the data was integrated into the database.4345 Hence, no weight should be
given to the electronic presentation of evidence maps and Mr Platt’s slides on which he relied in
his testimony.4346
2039. The Merhi Defence submits that as Alfa did not provide all of the 2010 coverage maps, the
electronic presentation of evidence contains only about 78 per cent of Alfa’s cell sectors. Further,
out of the coverage maps provided by Alfa, Mr Fahey compared less than six per cent of the maps.
The results of the comparison are therefore not sufficient to state that the coverage maps reflect

4339
4340
4341
4342
4343
4344
4345
4346

Ayyash Defence final trial brief, para. 259.
Ayyash Defence final trial brief, para. 260; Ayyash Defence closing submissions, T. 17 September 2018, p. 71.
Ayyash Defence final trial brief, para. 262.
Ayyash Defence final trial brief, para. 255.
Ayyash Defence final trial brief, para. 255; Ayyash Defence closing submissions, T. 17 September 2018, p. 65.
Merhi Defence final trial brief, paras 87, 104, 133.
Merhi Defence final trial brief, paras 90, 105.
Merhi Defence final trial brief, paras 87, 92.
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the situation in 2005. Consequently, they cannot be probative for drawing inferences regarding the
Accused’s movements.4347
2040. The Prosecution intentionally did not discuss in its final trial brief the evidential weight of
the database-generated maps or attempt to defend the electronic presentation of evidence program
itself.4348
iv.

Oneissi Defence

2041. The Oneissi Defence submits that even if the Trial Chamber finds that the underlying Alfa
data is sufficiently reliable, the depiction in the electronic presentation of evidence ‘cannot
reasonably be found to reflect the Alfa network as it was in 2004-2005’. The electronic
presentation of evidence demonstrated a product of ‘no less than ten sources of data’. Further, ‘for
all four types of cell site information, the primary sources of data were either incomplete or
inconsistent with the secondary source’.4349
2042. Mr Fahey suggested in his testimony that there was partial overlap between the coverage
of specific cell sites when the depiction in the exhibit titled ‘Alfa coverage maps of various areas
in Beirut’4350 and the exhibit titled ‘DVD containing Alfa cell tower information for 2005, 2007
and 2010’4351 were compared. In fact, the coverage was significantly different and coincided only
slightly.4352 Also, he used the Alfa coverage maps received in July 20154353 for the purposes for
which they were not meant, namely because they were lower in quality than those Mr Platt used
in the UK and did not show signal strength, and few cell sites on the map were labeled. 4354
2043. The Oneissi Defence argues that Mr Fahey lacked the expertise to comment ‘on the quality
or the level of agreement as regards coverage plots’ while comparing what was shown in the
electronic presentation of evidence and in the exhibit ‘Alfa coverage maps of various areas in
Beirut’.4355 It further argues that the choice of the 63 cells for comparison was too small to draw

4347
4348
4349
4350
4351
4352
4353
4354
4355

Merhi Defence final trial brief, paras 95-97.
Merhi Defence final trial brief, para. 98.
Oneissi Defence final trial brief, paras 98-100, 157.
Exhibit 2D73 (Alfa coverage maps of various areas in Beirut).
Exhibit P1123 (ArcView shape files Alfa).
Oneissi Defence final trial brief, paras 92, 109, 115.
Exhibit 2D73.
Oneissi Defence final trial brief, para. 111.
Oneissi Defence final trial brief, para. 112.
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conclusions.4356 Also, the sample was supposed to involve cells relevant to the case, while in fact
some were omitted.4357
2044. With respect to the cell site BNPI3—located south of Parliament, adjacent and very close
to the tree near the Al-Jazeera office with the video tape containing the claim of responsibility for
the attack—Mr Fahey was unable to compare the theoretical coverage in the electronic
presentation of evidence with that in the exhibit ‘Alfa coverage maps of various areas in Beirut’.
He chose the 2010 azimuth values for use in the electronic presentation of evidence, despite the
2005 data being more contemporaneous.4358 The Oneissi Defence submits that the choice was
made because that value would possibly offer coverage more suiting the Prosecution’s
submissions.4359
2045. Mr Fahey also reached conclusions that actually fall within the Trial Chamber’s factfinding function in stating that the electronic presentation of evidence represented ‘to a very large
degree’ the 2004 and 2005 Alfa network.4360 Also, his work was ‘arbitrary and unscientific’.4361
Additionally, the Oneissi Defence submitted that Mr Fahey does not have experience in analysing
call data records and other cell site evidence.4362 Yet, despite this, he also discussed issues such as
the installation or removal of cell sites on neighboring cell sites. 4363 Mr Fahey’s opinions regarding
the Alfa cell site information should be ‘disregarded’. 4364
2046. Mr Fahey demonstrated ‘subjective interpretation of coincidence’ between coverage plots
and ‘allowed for arbitrary margins of error’.4365
2047. Further, Mr Fahey is ‘professionally invested in the success of the EPE’. The Oneissi
Defence highlights that the Trial Chamber must exercise caution as the ‘conflict of interest is
manifest’.4366 The electronic presentation of evidence was designed by the Prosecution and hence

4356
4357
4358
4359
4360
4361
4362
4363
4364
4365
4366

Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi

Defence
Defence
Defence
Defence
Defence
Defence
Defence
Defence
Defence
Defence
Defence

final trial brief, para. 112; Oneissi Defence closing submissions, T. 19 September 2018, p. 95.
final trial brief, para. 113.
final trial brief, para. 586.
closing submissions, T. 19 September 2018, pp 91-92.
final trial brief, paras 92, 106.
final trial brief, para. 114.
final trial brief, paras 93, 157.
final trial brief, para. 97.
final trial brief, para. 93.
final trial brief, paras 114, 116.
final trial brief, para. 94.
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the witnesses testifying on it were prejudiced.4367 Moreover, the GeoVision maps used in the
electronic presentation of evidence were imprecise and they reflect only ‘medium precision’ with
regard to geographic coordinates.4368
2048. Mr Fahey analysed a document which compared the coverage maps of Lebanon obtained
from Alfa in 2005 with the corresponding azimuths and cell site coordinates received in 2007 and
20104369 and confirmed that it showed a consistency of 99 per cent for mast locations and 97 per
cent for azimuth directions.4370
2049. As the almost complete lack of labeling of the cell sites on the electronic presentation of
evidence maps made it impossible to know which cell sites correspond to those in exhibit 2D73,
Mr Fahey merely assumed that because a cell site appeared to be in the same location it was the
same cell site.4371
2050. The Prosecution did not know the azimuth, height and tilt of the antennas in 2005 and
Mr Fahey used software, which corresponded to the urbanisation of Beirut in 2010. 4372
v.

Sabra Defence

2051. The Sabra Defence argued that Mr Fahey is not a cell site engineer or analyst and that he
does not have experience in the production of coverage maps. Further, he could not assess and
consider the knock-on impact that his theoretical combining of different sets of data would have
in terms of signal across the network in reality.4373 Mr Fahey’s methodology was ‘flawed,
incomplete and poorly explained’ and the maps he produced should be given no weight. 4374

4367

Oneissi Defence final trial brief, para. 94; Oneissi Defence closing submissions, T. 19 September 2018, p. 34.
Oneissi Defence final trial brief, para. 104.
4369
Exhibit 2D73. This document was prepared for demonstrative purposes and was not used in the electronic
presentation of evidence, Witness PRH707, T. 16 February 2016, pp 53-68; Andrew Fahey, T. 8 September 2016, pp
48-61. See also exhibit P775 (Excel spreadsheet with mast and azimuth information, mast locations and azimuth
orientations, Annex 14 (2) to Witness PRH707’s statement of 11 November 2015); exhibit P778 (Cell Tower
Information as provided by Alfa including Site co-ordinates in Eastings / Northings - Sector Azimuth - Tower type);
exhibit P779 (Maps showing Alfa Cell Sites February 2005); exhibit P1127 (Examples of Coordinates and Azimuth
Comparisons undertaken by Andrew Fahey); exhibit 1128 (Maps illustrating possible differences between records
regarding location of masts).
4370
Andrew Fahey, T. 8 September 2016, pp 16, 59.
4371
Oneissi Defence final trial brief, para. 111.
4372
Oneissi Defence final trial brief, para. 78; Oneissi Defence closing submissions, T. 19 September 2018, p. 73.
4373
Sabra Defence final trial brief, para. 160.
4374
Sabra Defence final trial brief, para. 161.
4368
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3.

Findings on the electronic presentation of evidence

2052. In international criminal law jurisdictions, the electronic presentation of evidence is usually
conducted through some type of ‘eCourt’ system, which publishes exhibits electronically in the
courtroom. Electronically presented evidence is generally considered to be a significant
enhancement to the efficiency of the trial and understanding of a large body of evidence.4375
Evidence presentation packages, including eCourt and slide presentations, are favourably received
in international courts as visual aids. Domestic courts have also increasingly used electronic
presentation of evidence software.4376
2053. Courts do not consider the use of the electronic presentation of cell site evidence prejudicial
if an expert can attest to the methodology used to create the presentation.4377 In addition, courts
generally allow the use of electronic presentations of evidence that are based on cell site
information already admitted into evidence.4378 The factors assessed by courts in determining
whether evidence presentations may be admitted into evidence include whether: the primary
evidence used to construct the presentation is available to the other party to test the correctness of
the summary; and the person who prepared the presentation is available for cross-examination.4379
2054. Moreover, domestic courts rely on electronic presentation of evidence software as a visual
aid in document intensive and complex criminal trials.4380 A Canadian superior court has stated
that not allowing such a presentation of evidence risks an unfair trial, noting that if the jury cannot
comprehend the evidence, then the trial may be unfair. The presentation of cell site evidence was
not a ‘stand-alone’ document but rather a tool to facilitate the understanding of the evidence.4381

4375

Lubanga decision on the E-Court Protocol, para. 19.
For example, Sanchez and others US Court of Appeals opinion, p. 20; Mack and others US District Court ruling,
pp 10-11; Pan and others Ontario Superior Court ruling, paras 118-119, 122-123; Brereton 2007, p. 9; UK protocol
for the management of complex criminal cases 2005, section vi: Electronic presentation of evidence; see also McCree
US Court of Appeals opinion, p. 2.
4377
Mack and others US District Court ruling, pp 10-11.
4378
For example, Sanchez and others US Court of Appeals opinion, pp 16-20; Mack and others US District Court
ruling, pp 10-11; Pan and others Ontario Superior Court ruling, paras 15-16; see also McCree US Court of Appeals
opinion, p. 2.
4379
For example, Palazzo US Court of Appeals decision, pp 7-8; Winn US Court of Appeals opinion, p. 17; see also
Mack and others US District Court ruling, p. 11.
4380
For example, Pan and others Ontario Superior Court ruling, paras 27, 29-32, 119, 122; Brereton 2007, p. 10;
Protocol for the management of complex criminal cases 2005, section vi: Electronic presentation of evidence; see also
UK Serious Fraud Office Operational Handbook 2019, Electronic Presentation of Evidence.
4381
Pan and others Ontario Superior Court ruling, paras 97, 99, 104.
4376
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Furthermore, a court may be more willing to accept the electronic presentation of evidence if the
defence has adequate notice and the ability to address any deficiencies. 4382
2055. Here, due to the technical complexity of the evidence, the use of an electronic visual aid
such as the electronic presentation of evidence was essential to the presentation and understanding
of the case.
2056. Contrary to the Oneissi Defence’s submission that Mr Fahey’s conclusions substituted the
Trial Chamber’s fact-finding function, the Trial Chamber concludes that the electronic
presentation of evidence is a sufficiently reliable tool for its purpose. It is not completely precise
but is sufficiently accurate to assist in assessing the cell site evidence. The Trial Chamber is aware
of its limitations and has factored them in when using the tool, including in using the software to
produce its own maps. In this respect, the Trial Chamber emphasises that the Defence also used
the electronic presentation of evidence as demonstrative evidence in court. 4383
2057. It significantly enhanced the Trial Chamber’s understanding of the lengthy and complex
evidence, thus ensuring a fair trial. Without it, the Trial Chamber would have had difficulties to
understand the masses of technical detail without visual context; this includes the presentation of
both Prosecution and Defence cases. And in this respect, the visual aids used by Defence counsel
in court, were as useful as the Prosecution’s. The Trial Chamber remained the trier of fact,
assessing every piece of analysis and conclusion. Mr Fahey has not usurped its statutory function.
2058. Furthermore, the Defence had adequate notice of the software and could challenge any of
its shortcomings during the trial. The Trial Chamber is satisfied that Defence counsel had the
opportunity to challenge its reliability during Mr Fahey’s testimony, and that the Parties could
conduct checks before or after the electronic presentation of evidence was used in the courtroom,
as each snapshot was saved and made accessible to the Parties.

4382

Pan and others Ontario Superior Court ruling, para. 107.
For example, exhibits 3D309 (Electronic presentation of evidence snapshot showing the location of mobiles),
3D374 (Electronic presentation of evidence snapshot showing the distance measurements between the cell mast of
SYBNAY2 and selected areas within ANQOUN2), 4D319 (Electronic presentation of evidence snapshot of BNPI3).
4383
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I.

Elements of cell site analysis

2059. The Prosecution relies on Mr Philips’s cell site analysis of Alfa’s and Touch’s
telecommunications data to identify the approximate geographic location of a mobile’s user at the
time of making or receiving a call or SMS, and to track the movements of a mobile over time. To
place a mobile in a general geographic location, Mr Philips relied on both call data records relating
to a particular mobile and cell site data relating to the mast to which that mobile connected. 4384
2060. Based on Mr Philips’s view that the absolute accuracy of the best server plots is
insignificant, the Prosecution submitted that the coverage maps it used were reliable tools that may
be used to assess the evidence.4385 The analysed call data records relate to a mobile, not directly to
a person, and attribution techniques are needed to attribute the mobile to a person. 4386
2061. The Trial Chamber has explained above the methodology in putting call data records and
cell site data into call sequence tables.4387 In his general report, Mr Philips explained that, as
contact between mobiles of interest is not immediately obvious from the call sequence tables, cell
site analysis uses simple contact tables. These show an association between the mobiles of interest;
they may also show contact in periods before key events, which may form part of a call pattern
analysis.4388 Below is an excerpt from his general report showing a contact table for five mobiles.
The column on the left shows the mobiles making a call and the other columns show each mobile
receiving a call.4389 The appropriate square is marked with an (x) where any contact occurs between
two mobiles.4390

4384

Prosecution final trial brief, para. 54; Prosecution closing submissions, T. 11 September 2018, pp 46-47.
Prosecution final trial brief, paras 62-70; Prosecution closing submissions, T. 11 September 2018, pp 56, 59-61.
4386
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 108.
4387
See sub-section (A) (6) (d) ‘Call sequence tables’.
4388
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 113.
4389
The greyed-out boxes are there because a mobile would not normally call itself, although this could occur, for
example, in voicemail retrieval; exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction),
p. 113.
4390
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 113.
4385
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A contact table showing association between five mobiles – exhibit P549 (Expert report of John
Edward Philips – Cell site analysis introduction), p. 113, figure 060

2062. Combined tables are created when the pattern of contact is of particular interest. In the table
below—extracted from the same report—calls between two mobiles are presented on a single line,
showing common data relating to both mobiles. This table focuses on the call contact over the
period of particular interest, in terms of the number, duration and when they occurred, both in
isolation and relative to other calls.4391

A combined table showing the date, time, duration and the details of the calling parties – exhibit
P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 114, figure 061

2063. The visual representation of the call data, which shows the mobiles’ movement and
location, or the combination of both, involves mapping the cell sites to which mobiles connected
and the time of use. The information required for mapping is mainly extracted from call sequence
tables.4392

4391
4392

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 114-115.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 115.
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2064. For illustration purposes only, the map below—extracted from the same report—relates to
a ‘murder’ that occurred at 15:10 at the location marked on the map as ‘scene of crime’.4393 The
scale of the map shows the cells used, with sectors of all calls, and includes the cell and call labels.
The calls were mapped before, during and after the incident. The map shows the mobile arriving
probably from the west, around 15:04, spending time in an area, including the ‘scene of crime’
between 15:05 and 15:18 and then leaving the area by 15:21.4394

Map showing call mapping related to a ‘murder’ which occurred at the location marked as
‘scene of crime’ – exhibit P549 (Expert report of John Edward Philips – Cell site analysis
introduction), p. 118, figure 064

2065. The cell and call labels that appear in the map above can contain far more comprehensive
cell and call data, including the network, the cell name, the cell ID, the call number, the call start
time, the call designation and the mobile’s identity.4395

4393

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 117-118.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 118-119.
4395
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 116-117.
4394
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1.

Impact of time on cell configuration in Lebanon
(a)

Summary of evidence

2066. Before Mr Philips testified on this topic, the Prosecution and Defence agreed that when he
spoke about changes to the network over the indictment period, he would not testify about whether
any changes occurred, but rather only on the impact that any such changes would have on his cell
site analysis.4396
2067. Mr Philips explained that networks are initially rolled out to provide coverage, and
subsequently supplementary cells are added to provide capacity. In Lebanon, both Alfa and Touch
had been in operation for around ten years by the time of the attack. 4397
2068. Systems of that age, he explained, tend to be pretty stable and not be in a constant state of
flux, because those managing the network are aware of the vagaries of the network and have
effectively tailored it to the customers’ requirements.4398 That does not mean that the networks
become static. Changes are still necessary to provide additional coverage for a new housing
development or to close gaps. There will therefore be changes to the network, but they will be
fairly limited in nature.4399
2069. When networks change, it is usually due to the addition of cells, and not because cells have
been removed. The addition of a cell likely only impacts adjacent cells, making them smaller. Mr
Philips was unaware of the number of cells added between when the attack occurred and when
Alfa and Touch sent their data to the Special Tribunal. He assumed that cells were added rather
than taken away.4400
2070. Mr Philips stated that changes in an existing network will not alter the general area the
mobile is located in or the location of the existing cell sites, but instead will increase or decrease
the size of the best server plot. The effect of a change in best server plot size is a variation in the
precision of the predicted location of the mobile.4401

4396
4397
4398
4399
4400
4401

Procedural matters, T. 20 August 2015, p. 80.
John Edward Philips, T. 20 August 2015, p. 91.
John Edward Philips, T. 20 August 2015, pp 91-93.
John Edward Philips, T. 20 August 2015, pp 92-93, 96-97, 105.
John Edward Philips, T. 20 August 2015, p. 93.
John Edward Philips, T. 20 August 2015, pp 96-97.
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2071. Since the best server coverage plots provided by Touch were from February 2004 and the
period of interest is between September 2004 and February 2005, the plots are likely to be
marginally larger in the February 2004 file than they were in the period of interest, due to the
addition of cells.4402 The effect on Alfa’s plots would likely be the opposite, because the plots were
from December 2005.4403 Its best server coverage areas therefore would most likely have been
larger in the period of interest than their representation in the December 2005 data. The exact
changes depend on the number and location of new cells added. 4404
2072. Mr Philips stated that, under ideal conditions, the mobile networks would provide plots for
analysis corresponding to the period of interest, namely from September 2004 to February
2005.4405 Touch provided plots from February 2004, which Mr Philips confirmed to be a ‘pretty
comprehensive complement of the best server coverage plots’, as opposed to Alfa’s plots from
December 2005, which Mr Philips described as an ‘incomplete best server coverage
complement’.4406 Mr Philips supplemented the plots he received from Alfa with ‘not ideal’ extracts
from the fixed best server coverage maps from February 2005. 4407
2073. Mr Philips was able to compare the fixed map image from February 2005 to the best server
plots provided by Alfa, to inspect any variability in best server coverage between the two. If only
the map of Lebanon was used, he explained, this task would be difficult, as the detail is lost when
zooming in on a particular area. However, Alfa also provided maps specifically of Beirut, in which
each cell is much more discernible.4408 During this exercise, Mr Philips compared the peripheral
coverage of the Alfa cells, as opposed to the coverage near the cell sites themselves, because the
periphery is the portion most likely to be affected by the addition of an adjacent cell.4409 The
comparison of the map and plots provided by Alfa showed high correlation. 4410

4402

John Edward Philips, T. 20 August 2015, pp 93-95, 97, 105; exhibit P550 (PowerPoint presentation, John Edward
Philips), slides 155-156.
4403
John Edward Philips, T. 20 August 2015, pp 95, 97, 105.
4404
John Edward Philips, T. 20 August 2015, pp 95-96; exhibit P550 (PowerPoint presentation, John Edward Philips),
slides 157-158.
4405
John Edward Philips, T. 20 August 2015, pp 88-89.
4406
John Edward Philips, T. 20 August 2015, pp 89, 91, 108.
4407
John Edward Philips, T. 20 August 2015, pp 90-91, 108.
4408
John Edward Philips, T. 20 August 2015, pp 97-98.
4409
John Edward Philips, T. 20 August 2015, pp 102, 108.
4410
John Edward Philips, T. 20 August 2015, pp 107-108.
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2074. When questioned by Defence counsel, Mr Philips admitted that he did not know how the
predictive coverage maps were created, but stated that he could understand how the
telecommunication companies may have created them.4411
2075. Despite their shortcomings, Mr Philips explained that best server coverage predictions are
a reliable tool for placing a mobile in an area. He added, ‘I keep using this term, “an area,” you
can never pinpoint where a mobile is unless you have GPS’. These predictions serve as an
enhancement to cell site analysis, which is usually performed using only cell coordinates and
azimuths.4412
(b)

Submissions

2076. The Prosecution argues that while Alfa could not confirm the azimuth values
contemporaneous to the relevant period, the key aspects of its network have been stable between
the time of the events alleged in the amended consolidated indictment and when Alfa provided the
relevant shape files and cell site data.4413
2077. The relevant cell sectors remained in operation and were in the same locations throughout
the period relevant to the amended consolidated indictment.4414 Cell sites remained in the same
locations and the changes to azimuth values were infrequent and minor, whereas the impact of
using non-contemporaneous shape files and data on cell site analysis would be minimal.4415
Touch’s radio planning department similarly confirmed that the network was stable and that
changes to cell sites in 2004 and 2005 were less frequent than in 2016. 4416
2078. Further, Witness 705 estimated that the changes made to the cell site were once or twice a
month in 2004 and 2005, as opposed to once or twice a day. 4417

4411

John Edward Philips, T. 25 August 2015, pp 12-13.
John Edward Philips, T. 20 August 2015, pp 110-111.
4413
Prosecution final trial brief, para. 56; Prosecution closing submissions, T. 11 September 2018, pp 61-63.
4414
Prosecution final trial brief, paras 56-57; Prosecution closing submissions, T. 11 September 2018, p. 63.
4415
Prosecution final trial brief, paras 56-57, 66-68; Prosecution closing submissions, T. 11 September 2018, pp 63,
69-71, 84.
4416
Prosecution closing submissions, T. 11 September 2018, p. 72.
4417
Prosecution closing submissions, T. 11 September 2018, p. 72; Witness PRH705, T. 5 May 2016, pp 86-87.
4412
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2079. The Ayyash, Oneissi and Sabra Defence contested this, submitting that the ‘networks are
in a constant state of flux’.4418 The Oneissi Defence also questioned the networks’ consistency and
stability due to changes in Beirut over the span of a decade, namely the addition of new buildings
and the destruction of south Beirut caused by Israel’s attacks on Lebanon in 2006. 4419 Further, Mr
Philips’s testimony was that ‘cells will be added and removed on an ongoing basis’ and would
have to have an impact on the network.4420
2.

Best server coverage characteristics

2080. Mr Philips explained that best server coverage predictions are based, in part, on the height
of the aerial antenna. Height is taken into account regardless of whether the cell is macro or micro,
because it determines the propagation characteristics of that aerial. 4421 This is why hilly terrain can
cause fragmented best server coverage, as a hill far away from the cell itself may pick up a signal
from that cell as the strongest one, whereas a valley closer to the cell may not. 4422 The shape of the
best server coverage area for each cell is also influenced by the coverage of the adjacent cells. 4423
Further, best server coverage is not uniform and ‘sometimes it’s not structured around the cell site
itself’.4424
2081. Although installations of cell site networks are usually subcontracted out following the
initial roll-out, Mr Philips considered that usually, neither the weather, the time nor the people
installing or maintaining it would affect its physical state, specifically the antenna. This is because
the companies that own them have a stake in the antenna being securely placed and maintained.4425
He had never seen any site maintenance records for the antennas.4426
2082. Mr Philips agreed that the calibration of the software used for the propagation
software/algorithm is dependent on the type of data pertaining to the terrain and the clutter that is

4418

Sabra Defence final trial brief, para. 124; Ayyash Defence final trial brief, para. 200; Oneissi Defence final trial
brief, para. 149; Oneissi Defence closing submissions, T. 19 September 2018, pp 66-67.
4419
Oneissi Defence final trial brief, paras 79, 156; Oneissi Defence closing submissions, T. 19 September 2018, p.
88.
4420
Oneissi Defence final trial brief, para. 76; Oneissi Defence closing submissions, T. 19 September 2018, p. 88.
4421
John Edward Philips, T. 20 August 2015, pp 18-19.
4422
John Edward Philips, T. 20 August 2015, pp 20-21.
4423
John Edward Philips, T. 20 August 2015, p. 24.
4424
John Edward Philips, T. 20 August 2015, p. 23.
4425
John Edward Philips, T. 25 August 2015, pp 46-53.
4426
John Edward Philips, T. 25 August 2015, p. 53.
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fed into it.4427 In putting together his generic report on the operation of mobile networks, he did
not compose a cell site analysis report that was ‘Beirut-centric’, but rather used examples from
rural areas in the UK to illustrate the effects of terrain models.4428
2083. Moreover, when asked about the quality of particular predictive coverage maps, he was
unable to respond and stated that he could offer no comment on whether the prediction maps
provided by the networks were more appropriate in a rural environment than in an urban
environment.4429
2084. Best server coverage, he explained, cannot be predicted on a continuum, but instead is
predicted over a series of small areas. The size of the squares on the maps depicting predicted best
coverage varies between Touch and Alfa and is based on the resolution of the prediction system
the networks use. Touch’s had a 20 metre resolution whereas Alfa’s was a 50 metre resolution,
thereby providing theoretically better resolution and predictions for the Touch network. 4430

3.

Impact of propagation anomalies, exceptional circumstances in cell allocation
and other factors on cell site analysis
(a)

Summary of evidence

2085. Mr Philips, in his report, explained that areas of best server coverage from one cell are
sometimes distributed within the notional best server coverage area of another cell. This means
that each cell does not have a simply defined area of best server coverage, but has fragmented best
server coverage areas.4431
2086. When asked about the effects on cell site analysis, Mr Philips responded: ‘We know there
are shortcomings. We know it’s not a perfect representation of the actual best server coverage area
on the ground.’ As to fragments within the coverage area, he accepted that they are only
ascertainable if a survey is conducted on the ground, and that there is no other way of knowing

4427
4428
4429
4430
4431

John Edward
John Edward
John Edward
John Edward
Exhibit P549

Philips,
Philips,
Philips,
Philips,
(Expert

T. 24 August 2015, p. 34.
T. 24 August 2015, pp 41-43.
T. 24 August 2015, pp 66-67.
T. 20 August 2015, pp 23-24.
report of John Edward Philips – Cell site analysis introduction), p. 71.
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where these fragments are located; this means that when a mobile makes a call, it could trigger the
cell within whose coverage it is on the predictive map, or it could trigger another cell. 4432
2087. He further explained that ‘there is some variability in that of cell boundaries, where the
best server coverage area can increase or decrease. Not massively but it does that and it does that
all the time.’4433 He added that the factors that affect the cell boundaries do not really affect the
analysis of travelling mobiles, especially over long distances. 4434
2088. These forms of disruptions, anomalies and exceptional circumstances in cell allocation,
such as congestion,4435 can affect the accuracy of the location of the mobile for the purpose of cell
site analysis. Therefore, Mr Philips stated, to determine the location of the mobile, the range of its
approximate location was expanded to encompass all seven cells—the best serving cell and the six
neighbouring cells surrounding it.4436
2089. To illustrate this, in the image below—extracted from Mr Philips’s court presentation
slides—the inner dotted circle shows the best serving cell and the area for which that cell provides
best server coverage.4437 Normally, the mobile would be expected to be in the inner circle. The
outer dotted circle shows the enlarged range of the approximate location of the mobile to be
considered for the purpose of cell site analysis when the best serving cell is unavailable. 4438
2090. In this scenario, the call has been redirected to one of the adjacent cells, but there is no
certainty from where. The approximate location of the mobile is diluted to encompass all the
adjacent cells. It does not change the general area the mobile is likely to be in. 4439 Instead, it only
reduces the precision of its predicted location.4440 The image shows that, even when the predicted
location of the mobile is enlarged, the neighbouring cells are contained within a relatively small
area—within one kilometre in this example.4441
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John Edward Philips, T. 20 August 2015,
John Edward Philips, T. 20 August 2015,
John Edward Philips, T. 20 August 2015,
See sub-section (B) (2) ‘Cell allocation’.
John Edward Philips, T. 20 August 2015,
Exhibit P550, slide 150.
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Image showing the enlarged predicted location of a mobile – exhibit P550 (PowerPoint
presentation, John Edward Philips), slide 150
2091. The image below, from the same set of slides, shows how any inaccuracy in the predicted
area of best server coverage or the unavailability of the best serving cell is generally likely to
expand the potential area in which the mobile is located. 4442 It means the degree of uncertainty of
the area is expanded, reducing the precision of the predicted location.4443
2092. On the left hand map, the blue hexagons show the predicted location of a moving mobile
when using the best serving cell. On the map on the right, the pink hexagons show the predicted
location of a moving mobile when the call is redirected to a neighbouring cell. 4444
2093. Mr Philips explained that this image shows that the redirection of a call has limited impact
on the prediction of the mobile’s location. The impact on cell site analysis is that the precision of
the mobile’s location at the moment of the call decreases as the predicted best server coverage area
is enlarged.4445 However, such anomalies in cell allocation are infrequent exceptions.4446
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Two maps showing the predicted location of a moving mobile – exhibit P550 (PowerPoint
presentation, John Edward Philips), slide 147
2094. The relevance and practical application of this is illustrated in the following example,
showing that it can be positively determined precisely where a witness was when using his mobile.
On Monday 14 February 2005, an Al-Jazeera employee, Witness PRH115, went to a tree near his
work to collect a video tape containing the claim of responsibility for the attack. The witness stated
that he was ‘under the tree’ or ‘by the tree’ when he sent two text messages at 15:52 and 15:53,
and stated generally that he sent these messages and received two messages—at 15:54 and 15:55—
during the period when he was collecting the video tape from the tree. 4447
2095. He sent his first text message at 15:52 and his mobile activated Bashoura_A on the Touch
network, which according to Touch’s coverage maps, did not provide the predicted best server
coverage to the tree, but rather to an area around 300 metres south-west of it. A minute later, at
15:53, he sent his second text message and his mobile activated Riad_El_Soloh_B, which provided

4447

Witness PRH115, T. 7 July 2015, pp 62-63; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007,
3 October 2008 and 13 March 2015), para. 11 (ERN 60305508); exhibit P493 (Call sequence table of Witness
PRH115’s mobile, 14 February 2005), p. 1. See also chapter XII ‘Claim of responsibility for the attack on Rafik
Hariri’, (B) (1) (d) ‘Collection of the videoed claim of responsibility and the letter at 15:53’.
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the predicted best coverage to the tree. The witness then received two text messages, at 15:54 and
15:55, again activating Riad_El_Soloh_B and then Bashoura_A. 4448
2096. Thus, within three minutes, while the witness was physically next to the tree, his mobile
twice activated Riad_El_Soloh_B—that provided best coverage for the tree—and twice connected
to Bashoura_A, which was around 300 metres away.4449 He was never in the area theoretically
covered by Bashoura_A.
(b)

Submissions

2097. The Ayyash Defence reiterates that Alfa’s maps, on which the Prosecution relies, cannot
be used for forensic purposes as they are approximate, provide only estimations and are not based
on drive testing.4450 The accuracy of the Alfa cell coordinates—and in particular those included in
the list of 192 Alfa cell towers, in exhibit P7754451—have not been confirmed manually by
measuring the coordinates of each cell.4452
2098. The Sabra Defence notes that the Prosecution did not rely on the results of limited drive
tests it carried out in Beirut in 2007 and 2010. As explained by Mr Philips, drive tests would be
accurate only if carried out contemporaneously with the incident being investigated.4453 To
determine the location of a mobile, a cell site analyst would normally carry out a field survey to
establish the actual coverage as opposed to the theoretical coverage of that location.4454 Neither
Mr Philips nor Mr Platt surveyed the cells relevant to the Prosecution case, as they would have
routinely done in their national jurisdictions.4455
2099. As for the impact of network congestion on cell site analysis, the Oneissi Defence argues
that network congestion has an impact on cell site analysis. It points to, first, Witness 707’s account
on the network congestion resulting from the explosion on 14 February 2005 and Alfa’s incidents

4448

Exhibit P493, p. 1; exhibit 4D360 (Purple activity amongst Al-Jazeera SMS exchanges re collecting the tape from
the tree: 15:53-15:55), ERNs 1DT41889-1DT41894.
4449
This was calculated using exhibit P592.1 (Electronic Presentation of Evidence Software).
4450
Ayyash Defence final trial brief, paras 252, 263; Ayyash Defence closing submissions, T. 17 September 2018, pp
61-62.
4451
Exhibit P775 (Excel spreadsheet with mast and azimuth information, mast locations and azimuth orientations,
Annex 14 (2) to Witness PRH707’s statement of 11 November 2015).
4452
Oneissi Defense final trial brief, para. 66.
4453
Sabra Defence final trial brief, paras 143-145.
4454
Oneissi Defence final trial brief, paras 135-136.
4455
Oneissi Defence final trial brief, paras 136-138.
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log from the same day,4456 and second, Witness 115’s account on connecting on the same day to a
cell 300 metres away from where he used his mobile. It argues that they demonstrate
inconsistencies between the theoretical coverage and the actual coverage, specifically relating to
the afternoon of the attack.4457
2100. The Merhi Defence submits that due to the lack of information about the frequency of
congestion on mobile networks in Lebanon in 2005, it was impossible to determine how often a
mobile activated another cell due to congestion. This includes by analysing call data records, which
did not register cases of directed retry.4458 It contradicted the Prosecution submission that in the
event of congestion a call will be redirected to only one of six neighbouring cells, but submits
rather that the directed retry function can consider up to 20 cells before selecting a cell with the
strongest signal, even if farther away. A mobile connecting to neighbouring cells was likely to be
closer to the congested best serving cell because best server coverage extends over smaller areas
in urban environments.4459
2101. The Prosecution in its closing submissions rejected the Merhi Defence’s argument that, in
case of congestion, where a mobile cannot connect to the best serving cell in an urban area, the
mobile must be in a larger potential area because of the number of surrounding cells. It responded
that this contradicts Witness 705’s and Mr Philips’s evidence4460 that when the cells are next to
each other they provide coverage for smaller geographic areas.4461 The Prosecution argues that,
based on Witness 705’s evidence, this would be highly exceptional and there is no evidence that
this occurred in any calls.4462

4456

Exhibit 4D263 (Extract from an Alfa business record which is a log of incidents that occurred across the Alfa
network on 14 February 2005).
4457
Oneissi Defence final trial brief, paras 592-593. See also chapter XII ‘Claim of responsibility for the attack on
Rafik Hariri’, (F) (4) (c) (v) ‘Collection of the video and the letter’.
4458
Merhi Defence final trial brief, para. 127.
4459
Merhi Defence final trial brief, para. 128; Prosecution final trial brief, paras 58-60.
4460
Witness PRH705, T. 6 May 2016, pp 6, 10; John Edward Philips, T. 20 August 2015, p. 6.
4461
Prosecution closing submissions, T. 11 September 2018, p. 58.
4462
Prosecution closing submissions, T. 11 September 2018, pp 58-59; exhibit P826 (Witness PRH705’s statement of
16 November 2015), para. 59.
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4.

Mobiles’ locations and movements
(a)

Summary of evidence

2102. Mr Philips explained that there are multiple ways for a cell site analyst to plot the location
and movements of a mobile. The most basic uses only cell site coordinates, or the cell site
coordinates and the azimuths.4463 Alternatively, an analyst can use azimuth and best server plots
to track a mobile’s movement and location.4464 Mr Philips described using the best server plots in
addition to the cell site coordinates and the azimuths for each cell as ‘an additional tool above and
beyond the basic cell site and sector’ or a ‘luxury’.4465 He relied in his analysis on call sequence
tables, best server coverage maps and cell data.4466
2103. To determine a mobile’s movements using only cell site coordinates, Mr Philips explained
that the movement must be tracked and observed over a succession of calls.4467 Plotting cell sites
in this way over time can denote movement of a mobile and therefore the mobile’s attributed
user.4468 He further stated that:
What may be indicative from these is the fact that when you get several calls over a period
using … the same cell, that might mean the mobile has stopped at that location. Equally,
lack of that doesn’t mean a mobile could have stopped at any other location. But if you’re
looking at travel and there is a big interval between calls, then it’s probably consistent with
discontinuous travel.4469

2104. With regard to determining a mobile’s location with cell site coordinates and azimuths,
Mr Philips testified that best server coverage can only be approximated by using this method.
Adding the estimated signal strength for each cell gives ‘a pretty good idea of where a mobile is
likely to be selected’.4470 However, this is only a 2D model which does not take into account
topography, such as rivers, or large buildings. Mr Philips normally used this method in the UK. 4471
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He agreed that cell site coordinates and azimuths are ‘the essential ingredients’ for cell site
analysis.4472
2105. As for determining locations with azimuths and best server plots, Mr Philips testified that
networks have the advantage of adding building clutter and terrain/topography to their
predictions.4473 However, azimuth spacing is ‘by no means uniform’. For this type of analysis, the
sector arms and azimuths are overlaid over the best server coverage plots. This shows that ‘the cell
site and sector is a reasonable representation of where the best server plot should be contained
within’.4474
2106. This also illustrates the non-uniformity of best server coverage, by indicating holes in the
best server coverage and coverage that is provided outside of the sector arms. Those holes could
be either areas of no coverage or areas of coverage provided by unplotted cells. 4475
(b)

Submissions

2107. The Ayyash Defence argues that examining the methodology of Mr Philips’s analysis
reveals that it is unreliable; the Trial Chamber should give no weight to Mr Philips’s analysis. 4476
2108. The Oneissi Defence notes that Mr Philips expressly refused to give an accuracy estimation
of cell site analysis and that it is not possible to determine to any reliable degree the location of a
mobile based only on the call data records and the theoretical coverage. Mr Philips testified that
he could do much of his cell site analysis work only based on the cell coordinates and azimuths,
without however specifying which elements.4477

5.

Mr Philips’s access to information
(a)

Summary of evidence

2109. Mr Philips described how his work for the Prosecution was virtually isolated from everyone
else’s. He was not informed about the work others were doing, nor was he allowed to access it,

4472
4473
4474
4475
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4477

John Edward Philips, T. 20 August 2015, pp 116-117.
John Edward Philips, T. 20 August 2015, p. 114.
John Edward Philips, T. 20 August 2015, pp 115-116.
John Edward Philips, T. 20 August 2015, p. 116.
Ayyash Defence final trial brief, para. 187.
Oneissi Defence final trial brief, paras 129-131, 133-134.
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and he did not review any technical reports.4478 Moreover, Mr Philips explained that the work he
was assigned was ‘fragmented’. He was given very selected pieces of data and asked to analyse
them.4479
2110. For example, he did not receive the information regarding the propagation model. He had
no knowledge regarding the software the telecommunication companies used, how they would
have used it, whether they would have had any other modelling within it, or the appropriateness
of that.4480
(b)

Submissions

2111. The Ayyash Defence submits that Mr Philips’s reports should be assessed considering his
filtered knowledge about the case and the situation in Lebanon in 2004 and 2005. 4481
2112. The Merhi Defence argues that the Prosecution, in effect, cherry picked the information
provided to their experts. On multiple occasions, Mr Philips admitted that he did not receive casespecific, applicable information.4482 He could not consider how weather, traffic, season, day of the
week or time of the day affected his analysis, and did not account for routes of travel or traffic
patterns in Beirut or Lebanon.4483
2113. The Merhi Defence submits that Mr Philips was not provided with Mr Merhi’s residential
address and did not take into account traffic density, duration of travel or the extent of damage
caused by Israel’s attacks on Lebanon in 2006, when he analysed the telecommunication data. 4484
Mr Philips worked ‘in a vacuum’, was ‘very compartmentalised’ in the way he did his work and
received insufficient information.4485 The information he received was filtered, so he did not have
the overall picture. As a consequence, his analysis is ‘purely objective and abstract’. 4486
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John Edward Philips, T. 24 August 2015, pp 18-19.
John Edward Philips, T. 24 August 2015, p. 85.
4480
John Edward Philips, T. 24 August 2015, p. 28.
4481
Ayyash Defence final trial brief, para. 274.
4482
Merhi Defence final trial brief, paras 187, 205-206; Merhi Defence closing submissions, T. 18 September 2018,
pp 113, 115, 119-120.
4483
Ayyash Defence final trial brief, para. 270.
4484
Merhi Defence final trial brief, para. 344; Merhi Defence closing submissions, T. 18 September 2018, p. 113.
4485
Ayyash Defence final trial brief, para. 269; Merhi Defence final trial brief, para. 206; Merhi Defence closing
submissions, T. 18 September 2018, p. 119.
4486
Ayyash Defence final trial brief, para. 269; Merhi Defence final trial brief, para. 205; Merhi Defence closing
submissions, T. 18 September 2018, p. 120.
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2114. Further, the Prosecution only brought Mr Philips in to verify a theory, but it failed to give
him crucial information to do so.4487 Had Mr Philips been given all of the appropriate information,
his responses to the Merhi Defence’s questions would have varied depending on the various
aspects affecting cell coverage.4488
2115. The Oneissi Defence argues that the Prosecution deliberately isolated Mr Philips and his
work, stating that the information with which he was provided was ‘extremely restricted’. Mr
Philips was neither told what other people, including Mr Donaldson, were doing nor was he
allowed to access their work, and while he asked questions, ‘the answers aren’t forthcoming’. Mr
Philips himself noted that his meetings with the Prosecution were ‘quite limited’ and ‘very much
controlled’.4489
2116. It also highlights how extensively the Prosecution restricted Mr Philips, by comparing his
time with the Special Tribunal to Mr Philips’s work with the UK prosecution services, where he
would be ‘fully incorporated within the investigation team’ and ‘given a total view of the case’.
For example, Mr Philips would meet with the officers involved and would be aware of the suspects
and crime scenes.4490 Additionally, Mr Philips found ‘quite strange’, based on his previous
experience, that he was not asked to revise or conduct peer review of technical reports, such as Mr
Fahey’s work comparing Alfa data, Mr Donaldson’s attribution report or Mr Platt’s chronology
report.4491
2117. Mr Philips stated that he found it ‘very difficult’ to make professional suggestions, such as
visiting Lebanon. Mr Philips never visited Lebanon in his capacity as a Prosecution expert, though
he ‘would have liked to have gone’. According to the Oneissi Defence, as Mr Philips had ‘no real
knowledge of what happened in Lebanon’, he relied on examples specific to the UK in his cell site
analysis report.4492 Mr Philips’s restricted access resulted in denying him the ‘full perspective’ of
the Prosecution’s relevant work.4493

4487

Merhi Defence final trial brief, para. 208; Merhi Defence closing submissions, T. 18 September 2018, pp 115116, 119.
4488
Merhi Defence final trial brief, para. 205; Merhi Defence closing submissions, T. 18 September 2018, p. 115.
4489
Oneissi Defence final trial brief, paras 119, 154.
4490
Oneissi Defence final trial brief, para. 118.
4491
Oneissi Defence final trial brief, para. 119.
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Oneissi Defence final trial brief, para. 121; Ayyash Defence final trial brief, paras 266-268.
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2118. In addition, Mr Philips was not aware of, or was misinformed as to, the basic information
in relation to Alfa’s data and its deficiencies. He was not provided with information regarding the
software Alfa used to create the non-contemporaneous theoretical coverage maps, the accuracy of
the information input by Alfa or the models used within those maps.4494
2119. He was not informed that Alfa could not confirm azimuth and tilt values from 2005, nor
the altitude of cells; Alfa’s use of a clutter model from 2010 rather than 2005; network congestion
figures; or the cultural use of mobiles in Lebanon in 2004 and 2005. 4495 The weight of Mr Philips’s
evidence was negatively affected by the Prosecution’s ‘deliberate strategy of isolation’. 4496
2120. The Oneissi Defence further submits that the Prosecution failed to correct Mr Philips’s
multiple misapprehensions about the reliability of Alfa’s data. When the Defence pointed these
out to him, his reaction was that had he known, he ‘would have asked questions’. Further, Mr
Philips’s belief that the theoretical coverage maps created by Mr Fahey ‘indicated that in the
majority of the cases the same cell sites were retained’ was incorrect because Mr Fahey only
compared 63 of the 1,100 Alfa cell sites in 2005 and never stated ‘the same cell sites were
retained’.4497
2121. Of these omissions, the Oneissi Defence submits that:
This strategy speaks volumes about the Prosecution’s confidence in its case. From it, the
Chamber should infer that the Prosecution did not want an independent cell site analysis
expert to scrutinize the Prosecution telecommunications case in its full context. It is
evidence of the Prosecution’s concern that, should PHILIPS have become aware of the
deficiencies, he would inevitably have been asked his opinion on it in the witness box by
the Chamber and Defence Counsel. This strategy must not be rewarded or endorsed by the
Chamber – which must ask itself, yet again, whether such a strategy is concomitant with
the Prosecution’s duty to assist the Tribunal in establishing the truth.4498

4494
4495
4496
4497
4498

Oneissi Defence final trial brief, paras 122, 124; Ayyash Defence final trial brief, para. 271.
Ayyash Defence final trial brief, paras 271, 273.
Oneissi Defence final trial brief, para. 127.
Oneissi Defence final trial brief, paras 125-126.
Oneissi Defence final trial brief, para. 128, citing Rule 55 (C).
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And further:
the Chamber cannot rely on evidence led from PHILIPS, the Prosecution’s only cell site
analysis expert, who was ‘deliberately’ segregated from Prosecution staff, strategy and
work product; ‘chaperoned’ when he visited the Prosecution at the Tribunal; and from
whom the Prosecution strategically hid the myriad shortcomings of the data with which he
worked.4499

6.

Findings on cell site analysis

2122. The Trial Chamber heard Mr Philips’s detailed account of how—relying on the
combination of call data records related to a particular mobile, cell site data relating to the mast to
which the respective mobile connected and predictive coverage maps—he used cell site analysis
to determine the approximate location of a mobile and track its movements.
2123. The Defence raised no challenge or any significant doubt as to whether cell site analysis
itself is a sufficiently reliable method or technique to determine mobiles’ approximate locations
and movements. Rather, the Defence challenges relate to the underlying telecommunications
evidence—that the Trial Chamber has already addressed above—on which Mr Philips and other
experts and Prosecution analysts based their analysis. The Defence has also attacked whether Mr
Philips had sufficient knowledge of the Lebanese telecommunications networks in 2004 and 2005
to conduct his analysis. A further challenge is to the quality of the information that the Prosecution
gave him, while segregating him from the work of Prosecution officials.
2124. After carefully considering the totality of the relevant evidence, the Trial Chamber finds
that cell site analysis, which also takes into consideration the enlarged range of a mobile’s
approximate location, is a technique capable of providing sufficiently reliable assessments and
results on which the Trial Chamber can rely in reaching a conclusion regarding the relevant
mobiles’ general locations and movements. Any limitations in the evidence of relevant mobiles’
general location and movement are factors that the Trial Chamber must carefully consider in
assessing the evidence and determining its weight.

4499

Oneissi Defence final trial brief, para. 158.
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2125. As to the issue of network congestion, based on Witness 705’s and Witness 707’s evidence,
a call from a congested cell will be redirected, or ‘handed over’, into one of the six normally
neighbouring cells regardless of whether it is in an urban or rural environment. Mr Philips further
explained that, in cases of congestion, the network can redirect a call to the strongest cell
irrespective of its location.
2126. However, Alfa or Touch did not provide any statistics on congestion frequency.
Nevertheless, a careful review of this evidence leads to the conclusion that, in cases of large scale
congestion, such as on the afternoon of the attack on Monday 14 February 2005,4500 it could be
expected that, as a result of all six neighbouring cells also being congested, the next best serving
cell to which a redirected call would connect would be further away than the six neighbouring
cells.
2127. The example referred to above of Witness 115’s mobile connecting to an adjacent cell with
a predicted best server coverage that was at least 200 to 300 metres away from him—based on
how it is measured—supports the Prosecution’s argument that, even in exceptional circumstances,
where a mobile user is not physically within the predicted best server coverage area of a cell, the
mobile could be in a somewhat enlarged area. Namely, in the predicted best server coverage area
of the six surrounding neighbour cells, as opposed to being in a completely different area.4501
Conversely, this example also supports Defence submissions attacking the accuracy of the
predicted best coverage maps, arguing that they are too unreliable to prove a mobile’s actual
location.
2128. The Trial

Chamber

has

carefully distinguished,

in terms

of

reliability of

the

telecommunications evidence, two distinct scenarios. One is comparing specific locations and cell
activations—as in cases of determining the location of a mobile connecting to a cell in relation to
a specific geographic location.4502

The other is comparing two cell activations―as in cases of

dynamic surveillance and co-location.

4500

See para. 5546.
Prosecution final trial brief, paras 60-61.
4502
For example, network mobiles’ cell activations in the area of Quraitem Palace or Purple mobiles’ cell activations
in the area of the Arab University Mosque.
4501
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2129. In the first situation, determining a mobile’s actual location is undermined by the
diminished reliability of the telecommunications evidence, namely the accuracy of the predicted
best coverage maps. Conversely, in the second situation, the reliability of the telecommunications
evidence increases due to reliance on patterns of call activity and joint movements.4503 That was
the gist of Mr Philips’s evidence on this issue.
2130. In addition to the specific factors affecting the cell site analysis, such as propagation
anomalies and exceptional circumstances in cell allocation, the Trial Chamber has borne in mind
further general factors that affect the cell site analysis. These are the slow and fast fading, the
differing start and end cells in the call data records for the same call, the in-car and in-building
coverage and weather-induced changes to the coverage, the gaps in the coverage maps and the
underlying data and the effects of inclusion of new cells on the surrounding cells. It must factor
these in when considering the Prosecution’s conclusions or inferences based on the cell site
analysis. It must and has exercised due caution.
2131. The Merhi Defence’s argument that the Trial Chamber should render a ‘not guilty’ verdict
solely on the basis of challenges to the reliability of the telecommunications evidence analysed
above, and that no trier of fact could make findings on the Accused’s guilt beyond reasonable
doubt due to these challenges, is not persuasive. The Trial Chamber must examine the evidence in
its totality, and in doing so it has thoroughly factored in the limitations of the telecommunications
evidence underlying Mr Philips’s cell site analysis. As noted above, the reliability issue is more
acute when the Prosecution is using the cell site evidence to precisely place an Accused person at
a relevant location at a specific time. This is most particularly in relation to the case against Mr
Oneissi and Mr Sabra, insofar as they are alleged to have been present near the Arab University
Mosque in December 2004 and January 2005, involved in Mr Abu Adass’s disappearance, and
near payphones and a tree on the afternoon of Monday 14 February 2005.
2132. The Trial Chamber has assessed the calls relevant to the material facts pleaded in the
amended consolidated indictment, in the context of the totality of the evidence, which contains a
number of essential elements. In addition to the mobiles’ general location, which is determined
using cell site analysis, this assessment includes how the mobiles were used, including call patterns

4503

See paras 4673-4677.
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and movement, such as when a mobile consistently returned to a particular location. In some
circumstances, this could be considered a home location.
2133. The Trial Chamber also considered the connections between the Accused through their
mobile communications along with otherwise inexplicable links between these calls and events
related to the preparation and perpetration of the attack and or the conspiracy to assassinate
Mr Hariri.
2134. The Trial Chamber rejects the Oneissi Defence and Merhi Defence suggestion that
Mr Philips’s work was too ‘compartmentalised’, ‘restricted’, ‘isolated’ or ‘controlled’.
2135. In terms of access to the Prosecution’s information, the Trial Chamber has distinguished
between the roles of Mr Philips as an external expert, and those of in-house analysts and experts,
such as Mr Donaldson and Mr Platt. The comparison with Mr Philips’s investigative experience
in the UK is also misleading, as in this case the Prosecution engaged him as an external expert to
whom it would provide only limited information.
2136. The Trial Chamber is satisfied that the Prosecution provided Mr Philips with as much
information as it considered necessary for him to produce his reports, but to also preserve and
demonstrate his independence and impartiality, and to enable him to testify with neutrality and
scientific objectivity. The extent of Mr Philips’s access to the Prosecution’s information was
determined by the need to bring a proper focus to his analysis and to avoid any unnecessary work
not strictly required for adequate analysis and conclusions.
2137. When analysing Mr Philips’s expert reports and rejecting or adopting his conclusions, the
Trial Chamber has carefully considered a number of features. These include his field of
professional expertise, the material made available to him, his methodology and the extent of his
impartiality.
2138. The Defence did not explain how Mr Philips’s alleged lack of access to information
available to the Prosecution impacted his ability to fulfil his general duties as an external expert or
the specific task of conducting cell site analysis in a way that negatively affected the weight of his
evidence or prejudiced the Defence. Defence counsel questioned Mr Philips in court and drew to
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the Trial Chamber’s attention—both at the time, and in final trial submissions—any perceived
methodological deficiencies in his work.
2139. In the Trial Chamber’s view his work was properly segregated from that of the
Prosecution’s in-house analysts. This segregation has added to the credibility and reliability of his
analysis. Had the Prosecution provided him with more information, or had had him working
closely with its analysts, lawyers and investigators, or briefed him on who the suspects were, the
Defence would undoubtedly have attacked and attempted to undermine his independence.
2140. The Trial Chamber is also mindful that there is more than one model under which a
Prosecution service—or even a Defence team—may engage an external expert. Depending on the
circumstances, it could keep the expert at arm’s length, or alternatively, integrate the person to an
extent into its work, as Mr Philips testified had been his experience in the UK. In the circumstances
of this case, the Trial Chamber is satisfied that the Prosecution acted correctly in engaging Mr
Philips in the manner described.
2141. The Trial Chamber, however, is also of the view that the Prosecution should have provided
Mr Philips with more information on the shortcomings in some of the material given to him, and
in particular that Alfa had not contemporaneously produced its maps and shape files. Doing so
would have permitted him to have sought further information before writing his reports, asked
follow-up questions and to have, if he considered it necessary, modified or qualified his opinions.
2142. However, considering the totality of Mr Philips’s evidence together with his extensive
expertise in telecommunications, cell site analysis and the workings of GSM generally as applied
to cell site analysis, the Trial Chamber is ultimately unconvinced by the Oneissi Defence’s
argument that Mr Philips’s initial lack of awareness on these shortcomings impacted the reliability
of the evidence. Despite his being informed of these things only in court during Defence crossexamination, ultimately this did not cause Mr Philips to alter or withdraw his general opinions.
The Trial Chamber therefore cannot find that Mr Philips’s work was to any significant degree
negatively affected by how he was given access to the Prosecution’s information in general, and
how he was provided with case-specific information in particular.
2143. The Trial Chamber’s overall conclusion is that Alfa’s and Touch’s cell site records are
sufficiently reliable to be used for cell site analysis in generally determining the approximate
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location, movement and call patterns of mobiles. They thus have the necessary probative value for
this purpose.
2144. Importantly, in assessing the conclusions based on these records, the Trial Chamber
thoroughly considered the inherent 60 to 70 per cent accuracy of the Alfa prediction maps, the
non-contemporaneous nature of some of the cell data and the approximation method used to
reconstruct it. Some specific issues of reliability, including of network congestion after the attack
on Mr Hariri on 14 February 2005, are examined in detail in relation to some pleaded mobiles.
2145. The Trial Chamber is also satisfied of the general reliability of Mr Philips’s evidence.
Hence, it can safely use his expertise and conclusions to analyse the Prosecution’s evidence of the
four pleaded Red, Yellow, Blue and Green networks, and the attribution of personal mobiles to the
four Accused and Mr Badreddine, and therefore any potential pleaded co-location with network
mobiles.
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VIII.

NATURE AND PURPOSE OF COLOUR-CODED
MOBILE NETWORKS AND PURPLE GROUP OF
MOBILES

A.

Introduction

2146. The Prosecutor alleges that the Accused carried out Mr Hariri’s assassination by using
groups of mobiles that operated as networks, namely mobile groups with a high frequency of
contacts within the group.4504 The Green network of three mobiles, allegedly monitored and
coordinated the attack and the false claim of responsibility. 4505 The Red network of eight mobiles,
carried out the assassination of Mr Hariri.4506 The Blue network of 15 mobiles and the Yellow
network of 13 mobiles, were used to prepare for the attack, including the surveillance of Mr
Hariri.4507 The three mobiles in the fifth group, the Purple mobiles, were used to communicate
with each other and others outside the group to coordinate the false claim of responsibility. 4508 The
Purple mobiles’ call patterns are analysed below at paragraphs 2427-2489, under the heading
‘Purple group of mobiles’.4509
2147. The major areas of dispute between the Parties are whether the mobile users in each group
operated together as a network, whether they used the mobiles covertly and whether the various
mobile groups were interconnected and engaged in a common mission.
2148. The Trial Chamber has received evidence as to mobile networks in general, each colorcoded mobile group and possible connections between the various mobile groups. The evidence
included call sequence tables, mobile subscription forms, mobile and SIM card payment receipts
and witness evidence on topics such as the purchase of the mobiles.
2149. The Trial Chamber also received evidence on the investigation of the mobile groups, in
particular how the Lebanese military intelligence and the Lebanese ISF discovered the mobiles in

4504

Amended consolidated indictment, para. 14.
Amended consolidated indictment, paras 15 (b), 19 (a).
4506
Amended consolidated indictment, paras 15 (a), 19 (b), 22.
4507
Amended consolidated indictment, paras 15 (c)-(d), 19 (b).
4508
Amended consolidated indictment, paras 15 (e), 19 (c)-(d).
4509
Compare also chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, H ‘The non-covert nature of the
use of the Purple mobiles’.
4505
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the Red, Green, Blue and Yellow networks between 2005 and 2007.4510 Their starting point was a
cell dump analysis,4511 when the investigators requested the identities of all mobiles on all
networks that provide best server coverage at the crime scene, and then requested a list of calls
using these mobiles over a fixed period, to identify possible suspects.4512
2150. The Trial Chamber also received extensive and detailed evidence from two Prosecution
expert witnesses: Mr John Edward Philips and Mr Gary Platt.
2151. Mr John Edward Philips has more than 30 years of experience as a chartered engineer and
many years experience with cell site analysis. The Trial Chamber declared him an expert in mobile
networks and their various aspects, such as hierarchies among users of the networks, users’ roles
and possible missions of the network.4513 He testified at length regarding mobile networks and
produced four expert reports on mobile networks.4514
2152. Mr Gary Platt is a Prosecution investigator.4515 Before joining the Prosecution, Mr Platt
worked for 15 years in police forces in the UK. He dealt with covert mobile networks in
investigations concerning different types of crime: kidnapping, jewellery robberies, drug dealing,
human trafficking and the terrorist attacks in London on 7 July 2005.4516 He has experience with
investigations of more than 100 covert networks.4517 The Trial Chamber declared Mr Platt
qualified to give an expert opinion on the identification and organisation of covert communication

4510

Exhibit 5D418 (Investigator Notes – Finding the Communication Networks), paras 4-39. Lebanese investigators
labelled the Red network ‘Network One’, the Green network ‘Network Two’ and the Blue network ‘Network Three’,
exhibit 5D418, para. 3.
4511
Exhibit 5D418, paras 4-7.
4512
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 105-107. See also exhibit
5D418, para. 2 (a).
4513
Decision on opinion evidence (Mr Donaldson), paras 16, 19, 69, 96; Decision denying exclusion of Mr Philips’s
evidence; Decision on request to strike portions of an expert report, para. 8; Decision on expertise (Mr Philips – GSM);
Decision on expertise (Mr Philips – Telecommunications and cell site).
4514
For example, T. 25 April 2017; T. 6 September 2016; T. 2 September 2016; T. 1 September 2016; T. 31 August
2016; T. 21 August 2015; exhibits P1114 (Expert report of John Edward Philips – Red mission phones), P1115 (Expert
report of John Edward Philips – 15 Blue mission phones), P1116 (Expert report of John Edward Philips – Green
mission phones), P1117 (Expert report of John Edward Philips – Common Mission Phones).
4515
Exhibit P794 (Mr Platt’s curriculum vitae).
4516
Gary Platt, T. 5 April 2016, pp 8, 54, T. 26 July 2016, p. 18.
4517
Gary Platt, T. 26 July 2016, p. 18.
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networks.4518 He testified at length regarding mobile networks and drafted an expert report on
network analysis.4519

B.

Mobile networks in general

2153. A mobile network is a group of mobiles that form a communication network. 4520 A ‘mission
phone’ is a special type of mobile network. Mr Philips defined a ‘mission phone’ as a mobile
obtained and dedicated to a specific objective or mission, which is covert and almost always
‘nefarious’.4521 Those involved in the mission do not want to be associated with it, so anonymity
in all areas is key4522 and an essential characteristic.4523 These mobiles differ from personal
mobiles, which are non-covert mobiles used to call family and friends and are for everyday
usage.4524

1.

Characteristics of a mobile network

2154. Mr Platt and Mr Philips both gave evidence outlining the main characteristics of a covert
mobile network. Although their emphasis and terminology varied somewhat, they concurred on
the most important factors.
2155. Mr Platt testified that there were organisational factors and also those demonstrating
covertness.4525 However, he testified that ‘covert’ and ‘organised’ factors worked in tandem with
each other, for example a group of mobiles that communicated only with other mobiles in the same
group demonstrated both organisation and a desire for secrecy. 4526

4518

Oral decision on Mr Platt’s expertise; Decision on expertise (Mr Platt), disposition. The Trial Chamber declared
him qualified to give an expert opinion also on matters connected with the surveillance of criminal networks. See para.
331.
4519
For example, T. 4 April 2017; T. 14 March 2017; T. 24 January 2017; T. 26 July 2016; T. 15 April 2016; T. 14
April 2016; T. 6 April 2016; T. 5 April 2016; exhibit P796.1 (Network analysis report – updated 8 February 2018).
4520
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 10.
4521
John Edward Philips, T. 21 August 2015, pp 95, 98, 102, T. 31 August 2016, pp 13-14, 27, 34-35; exhibit P1114
(Expert report of John Edward Philips – Red mission phones), p. 2, para. 3.1.2.1; exhibit P1118 (PowerPoint
presentation on common mission phones, John Edward Philips), slide 9. See also exhibit P550 (PowerPoint
presentation, John Edward Philips), p. 247.
4522
John Edward Philips, T. 21 August 2015, pp 95-97, 102, T. 31 August 2016, pp 13-16. See also exhibit P550, slide
247.
4523
John Edward Philips, T. 31 August 2016, pp 13-16; exhibit P1118, slide 9.
4524
Gary Platt, T. 4 April 2017, p. 25.
4525
Gary Platt, T. 5 April 2016, pp 47-49.
4526
Gary Platt, T. 6 April 2016, pp 44, 54-55, T. 26 July 2016, pp 33, 38-39, 70-71, T. 15 April 2016, pp 6, 16, 18,
37-38, 78.
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2.

Organisational factors

2156. A wide range of factors can establish that a group of mobiles are operating as a network.
They can be broadly grouped into: (a) setting up the network; (b) the equipment used by the
mobiles; (c) the mobiles’ usage and activity; and (d) the end of the network.
(a)

Setting up the network

2157. Mr Philips and Mr Platt stated that, based on their experience, a network is often set up
through coordinated actions. For example, the handsets and SIM cards for the mobiles in a group
may be purchased at the same time and from the same location.4527 Similarly, the mobiles within
the group may be initialised on the provider network and used for the first time at the same time
and place.4528
2158. Sequencing patterns at the time of setup can show group management. Each mobile handset
has an IMEI number,4529 while every SIM card has a unique IMSI number4530 and MSISDN
number (the calling number).4531 According to Mr Philips, if one or more of these numbers are
close in sequence for a group of mobiles, this can show that they were purchased together. 4532
2159. After the initial setup, the group’s expansion can show that they form a network, if the
additional mobiles are added in a systematic and simultaneous manner. 4533

4527

Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), pp 4, 23, 62; Gary Platt, T. 5 April
2016, p. 48.
4528
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4; Gary Platt, T. 15 April 2016,
pp 59, 64.
4529
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), p. 164; Witness PRH707, T.
18 February 2016, p. 17; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 36.
4530
Witness PRH707, T. 9 February 2016, pp 27-28. For further details, see chapter VII ‘Reliability of
telecommunications evidence’.
4531
Witness PRH707, T. 18 February 2016, p. 28; exhibit P1192 (Statement of Witness PRH707, 11 November 2015),
para. 32.
4532
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 3, para. 3.1.2.4; exhibit P1116
(Expert report of John Edward Philips – Green mission phones), pp 73-74.
4533
Gary Platt, T. 14 April 2016, pp 82-90; see also exhibit P1115 (Expert report of John Edward Philips – 15 Blue
mission phones), p. 404, paras 6.7.5.1-6.7.5.3.
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(b)

Equipment

2160. Mr Philips and Mr Platt explained that analysis of the equipment used by a group of mobiles
can help show they form a network. Typically users will choose a basic, cheap handset model,
which will be used throughout the network of mobiles.4534
2161. Users within the mobile group may also swap handsets. Mr Platt testified that mobiles may
be collected each day—after disconnecting handsets and SIM cards—to redistribute them on the
next operational day. Handset sharing thus tends to show an organisational process. 4535
(c)

Usage

2162. How the mobiles are used is a critical indicator of whether they are operating as a network,
according to Mr Philips and Mr Platt. In particular, mobile networks require a closed user
group,4536 which is an essential characteristic.4537 A closed group means that all calls, incoming
and outgoing, take place within the group.4538 These closed groups are kept relatively small. The
in-group communications relate to the mission in which the mobile users are involved. 4539
2163. The days and times when the mobiles are used can also show that they are part of a network.
According to Mr Philips, a group of mobiles being used together more frequently can also show
organisation, such as in the lead-up to an important activity.4540
2164. Where the mobiles are used is also relevant. When various mobiles operate from the same
location repeatedly, this shows that they are working together.4541 Similarly, a group of mobiles
suddenly appearing together in an exceptional location—away from the mobile user’s typical
area—can show they are focused on a particular mission.4542

4534

Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 3.
Gary Platt, T. 15 April 2016, p. 80, T. 26 July 2016, p. 14.
4536
John Edward Philips, T. 25 April 2017, p. 95, T. 26 April 2017, p. 28.
4537
John Edward Philips, T. 31 August 2016, pp 13-16; exhibit P1118 (PowerPoint presentation on common mission
phones, John Edward Philips), slide 9; Gary Platt, T. 4 April 2017, pp 10-12.
4538
Gary Platt, T. 5 April 2016, p. 47; exhibit P549 (Expert report of John Edward Philips – Cell site analysis
introduction), para. 10.4.13.1.1.2.
4539
John Edward Philips, T. 31 August 2016, pp 34-35.
4540
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 14; exhibit P549 (Expert report
of John Edward Philips – Cell site analysis introduction), para. 10.4.13.1.1.6; John Edward Philips, T. 31 August 2016,
pp 14, 37.
4541
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4, para. 6.3.16.
4542
John Edward Philips, T. 31 August 2016, pp 36-37; exhibit P1118, slide 12.
4535
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2165. The length of calls can also be a significant factor. Mr Platt testified that, for mobile
networks dealing with crimes such as armed robbery or kidnapping, calls tend to be shorter because
they are merely for information passing. In other types of covert networks—such as for drugs—
calls tend to take longer because orders are being placed. 4543
2166. According to Mr Philips, a hierarchical call flow can reflect an organised structure,
whereby one mobile acting as a leader communicates down a hierarchy chain to its
subordinates.4544 Other calls made in a sequential order, namely one mobile calling another which
then calls another, can show the passing of information in an organised manner throughout the
group.4545
2167. The existence of a mobile network can be inferred from coordinated top-ups, during which
several mobiles within the group receive additional prepaid credit at the same time. Also, the
numbers on the mobile recharge cards may be in a sequential order, demonstrating that the mobiles
are linked.4546 Of particular note is that only Alfa provided the Prosecution with information on
recharge cards for adding credit to their pre-paid mobiles;4547 Touch could not provide information
on top-up payments for its pre-paid mobiles.4548
2168. Other indicators of organised usage can include the mobiles all using the same provider
network and mobiles within the group sharing common contacts.4549
(d)

Closure of the network

2169. Based on Mr Philips’s and Mr Platt’s experience, all the mobiles in a group ceasing
operation around the same time can demonstrate that they are operating as a network.4550 A
mobile’s final calls ordinarily signal the execution of the crime itself. When the mobiles are no

4543

Gary Platt, T. 26 July 2016, p. 17.
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4; exhibit P1116 (Expert report
of John Edward Philips – Green mission phones), pp 4, 14.
4545
Gary Platt, T. 26 July 2016, p. 17.
4546
Gary Platt, T. 5 April 2016, p. 48, T. 15 April 2016, p. 72.
4547
Gary Platt, T. 6 April 2016, pp 17, 33; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
1104 (Alfa provided the Prosecution with information on recharge cards used by the Yellow and Blue mobiles).
4548
Gary Platt, T. 6 April 2016, p. 16.
4549
Gary Platt, T. 15 April 2016, p. 41; exhibit P1114 (Expert report of John Edward Philips – Red mission phones),
p. 3; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 782-786.
4550
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4; Gary Platt, T. 5 April 2016, p.
49.
4544
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longer needed for that crime, their users discard them.4551 Giving up the mobiles lowers the
likelihood that an investigation team can subsequently identify the mobile users. 4552
2170. Not all mobiles in a network are necessarily discarded upon mission completion. Mr Philips
testified that the closer a mobile is to the crime, the higher its forensic visibility, namely the risk
that its call activity will be associated with the crime, and thus the greater the need to discard it.
Conversely, a mobile with low forensic visibility might not be discarded. For example, a mobile
with a high volume of calls that was active near the crime scene would be highly visible. 4553
2171. A large amount of credit remaining on the mobiles in a group after they are discarded could
also show that they are part of a network,4554 given that the organisers are well-funded and willing
to sacrifice thousands of dollars.4555

3.

Covertness factors

2172. Mr Philips and Mr Platt further identified, based on their experience, characteristics of a
mobile network showing that it is covert.
2173. Mr Platt testified that a key method for preserving anonymity is to provide no details about
the subscriber or a fake identity when setting up a mobile, such as purchasing the handset and
starting a SIM card subscription.4556 However, the Trial Chamber also heard testimony that, in
Lebanon during 2004 and 2005, people who purchased prepaid mobile subscriptions typically did
not provide identification cards. Mobile dealers would routinely use other people’s identification
cards instead. As a result, the named subscriber on a prepaid subscription form often did not match
the buyer’s identity.4557
2174. Users in a covert network will also avoid certain common mobile features that are more
likely to reveal their identity. For example, they will not send or receive text messages, because

4551

John Edward Philips, T. 31 August 2016, pp 43-44, T. 2 September 2016, p. 49; exhibit P549 (Expert report of
John Edward Philips – Cell site analysis introduction), para. 10.4.13.1.1.9; Gary Platt, T. 26 July 2016, pp 31-32.
4552
Gary Platt, T. 26 July 2016, pp 32-33.
4553
John Edward Philips, T. 31 August 2016, pp 16-17, 40-42, T. 6 September 2016, pp 13-14.
4554
Gary Platt, T. 5 April 2016, p. 49.
4555
Gary Platt, T. 15 April 2016, pp 22-24.
4556
Gary Platt, T. 4 April 2016, p. 94, T. 5 April 2016, p. 14, T. 15 April 2016, p. 31, T. 4 April 2017, pp 10-12. See
also exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4.
4557
Witness PRH553, T. 8 September 2015, pp 47-53.
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these messages may contain incriminating content. They will avoid using voicemail, because
voicemails could contain incriminating information or identify the speaker by their voice. Users
will not activate call forwarding, because it may transfer to a landline associated with the user,
thereby revealing their identity.4558
2175. Mr Platt testified that, to help keep the network covert, users will rely on untraceable
payment methods.4559 They will use cash and avoid credit card transactions when buying handsets
or recharge cards for prepaid mobiles, to avoid leaving a financial trail.4560 Also, simultaneous
cash payments for a group of mobiles can help show their organisation and coordination.4561
2176. Similarly, pre-paid mobiles, which require a top-up—or recharging—process, are more
anonymous than post-paid mobiles, which usually require personal and banking details from the
subscriber.4562
2177. Mr Platt testified that handset swapping can also hide usage and the mobile’s user.
Detaching the SIM card from the handset ensures that there are no accidental incoming calls and
the criminals cannot be traced. Criminals may also change handsets to confuse investigators trying
to attribute the mobiles, given that two sources can be used for tracking: the SIM card’s IMSI and
the handset’s IMEI. Swapping also helps prevent mobiles from being used for personal reasons,
which threatens secrecy.4563
2178. Finally, users can help preserve anonymity by purchasing the mobile and adding credit—
if it is a pre-paid mobile—in a different place from where the user normally uses the mobile. 4564

4558

John Edward Philips, T. 31 August 2016, pp 51-53.
Gary Platt, T. 4 April 2017, pp 11-12, 18.
4560
Gary Platt, T. 15 April 2016, pp 37-38. See also John Edward Philips, T. 31 August 2016, pp 14, 53-54.
4561
Gary Platt, T. 6 April 2016, pp 90, 93.
4562
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), pp 3-5; exhibit P1117 (Expert report
of John Edward Philips – Common Mission Phones), paras 5.1.3.4-5.1.3.5.
4563
Gary Platt, T. 15 April 2016, pp 79-81. See also exhibit P796.1 (Network analysis report – updated 8 February
2018), para. 515; exhibit P795 (Network analysis presentation), slide 113.
4564
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 5.
4559
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4.

Weighing the factors

2179. According to Mr Philips, the essential characteristics of a covert network are a closed user
group, anonymity and involvement in a mission.4565 However, a mobile does not have to display
every other characteristic noted above to be regarded as belonging to a network. 4566 The presence
and degree of these characteristics will differ among different networks, depending on how close
the mobile is to the planning and execution of the crime. The closer a mobile is associated to the
crime, the more these characteristics should be present.4567
2180. Mr Platt gave evidence that some factors can be common across various mobile networks,
such as exclusive communications within the mobile group and anonymous subscribers, 4568 while
other factors may only apply to certain networks, such as the mobiles’ limited period of activity,
which he analysed for the Red mobile network.4569

5.

Submissions

2181. The Ayyash Defence submits that Mr Philips had only encountered mission mobiles rarely,
testified about them even less and had never written a report on them before. As such, his work in
this novel area has not been subject to peer review. 4570 With regard to the characteristics of mission
mobiles, Mr Philips failed to indicate whether there are essential characteristics and did not provide
a hierarchy of the characteristics.4571 In some parts of his analysis, Mr Philips dropped certain
characteristics when they did not suit the outcome, thus tailoring them to best fit the evidence. The
Ayyash Defence submits that this renders Mr Philips’s opinions unreliable and urges the Trial
Chamber not to place any weight on his evidence on mission mobiles.4572

4565

John Edward Philips, T. 31 August 2016, pp 13-16; exhibit P1118 (PowerPoint presentation on common mission
phones, John Edward Philips), slide 9.
4566
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), pp 3, 13; exhibit P1117 (Expert
report of John Edward Philips – Common Mission Phones), p. 2.
4567
John Edward Philips, T. 21 August 2015, pp 96, 102, 107-109. See also exhibit P550 (PowerPoint presentation,
John Edward Philips), p. 248.
4568
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1215.
4569
Gary Platt, T. 26 July 2016, pp 7-9, 34. See also exhibit P795 (Network analysis presentation), slide 115.
4570
Ayyash Defence final trial brief, para. 277; Ayyash Defence closing submissions, T. 17 September 2018, pp 7375.
4571
Ayyash Defence final trial brief, paras 280-282.
4572
Ayyash Defence final trial brief, paras 282-283, 285; Ayyash Defence closing submissions, T. 17 September 2018,
pp 75, 78.
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2182. It further submits that Mr Platt’s expert report on the mobile networks is in large part his
summary of network mobile call sequence tables and documents, and does not contain any
methodology. In his report, Mr Platt found only that the Red mobiles were ‘covert’—without
explaining the basis for this conclusion—and did not address the ‘covertness’ of the other
networks. Mr Platt’s testimony provided little more as to methodology. He only covered the
manner in which mobiles were subscribed, their exclusive use among group members, a lack of
text messages and payment methods. As a result, Mr Platt’s report and testimony are summary
evidence and the Trial Chamber should therefore give them no weight and instead rely on the
underlying evidence.4573
2183. According to the Sabra Defence, Mr Platt lacks independence and impartiality. The alleged
users of the mobile telephone networks had already been suggested to him as being the perpetrators
when he joined the Prosecution and his role was to compile the evidence necessary to confirm this
ostensibly established fact.4574

6.

Findings

2184. Mr Philips and Mr Platt gave clear and detailed evidence as to what constitutes a covert
mobile network. Mr Philips noted that some characteristics were ‘essential’ while others were not
required in every situation. This is appropriate given the different contexts in which a mobile
network might operate. The Trial Chamber does not accept the Ayyash Defence’s submission that
he tailored his list of characteristics for a covert network to match the evidence. As Mr Philips
explained, he prioritised characteristics based on their importance, and he sometimes used different
terminology to describe the same factor.4575
2185. Further, the characteristics outlined by Mr Philips—and Mr Platt—are straightforward,
logical and based on common sense. The absence of peer review for these factors and Mr Philips’s
relative lack of experience with covert networks thus does not undermine his evidence, particularly

4573

Ayyash Defence final trial brief, para. 332.
Sabra Defence final trial brief, para. 91. Similar Defence challenges regarding Mr Platt’s evidence on the
‘Chronology of Events’ are addressed in chapter III ‘Assessment of evidence’, (D) (1) (b) (ii) ‘Witness independence
and association with Parties’.
4575
John Edward Philips, T. 25 April 2017, pp 86-89, 92, 95-96.
4574
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when Mr Platt, who concurred on most of these factors, has had experience with more than 100
covert networks.
2186. The Trial Chamber does not agree with the Ayyash Defence’s arguments that Mr Platt did
not address the ‘covertness’ of the Green, Blue and Yellow networks, thereby undermining his
expert report on mobile networks. In his report, he concluded that each of these mobile groups
shared several common features that reflected covertness and prevented identification of the
mobile users.4576 The validity of his conclusions are addressed below in regard to each network.
2187. The Trial Chamber is also satisfied that Mr Platt sufficiently explained the factors he relied
on to conclude that the mobile groups were organised and covert networks. He explicitly cited
various characteristics—such as a closed user group, simultaneous payments for subscriptions or
recharge cards, lack of details or false information regarding the mobile users’ identities, SIM
cards and handsets not being used after the crime was completed and cash payments—when
examining the various networks, as analysed in the following sections for each network. Mr Platt
therefore did not provide merely summary evidence or unsubstantiated opinions.
2188. The fact that both the UNIIIC and the Prosecution had already identified the mobile
networks before Mr Platt joined the Prosecution does not necessarily demonstrate bias in his
analysis. As an expert, he assessed whether, based on objective factors, the mobiles in each group
belonged to a covert network. In his analysis, he relied on call data records converted into call
sequence tables, witness statements and related documentation pertaining to: subscriber details,
purchase history and financial records. To prepare his report, he reviewed and analysed all
evidence from the investigation and, where there was a gap, he requested the missing material
from the investigation team.
2189. In other areas of his evidence, for example, the chronology of events, Mr Platt candidly
noted his disagreement with the Prosecution lawyers’ decision not to produce an updated version

4576

Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 688, 691, 706-709, 723-726, 740-743
in relation to the Green network or its three mobiles, paras 780, 791, 813, 832, 852, 871, 899, 907, 926, 947, 967, 989,
1009, 1029, 1048, 1067, 1088 in relation to the Blue network or the 15 Blue mobiles in it, and paras 1113, 1125, 11341135, 1156-1157, 1176-1177, 1198-1199 in relation to the Yellow network or its four Yellow mobiles.
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of his report and frankly described as ‘a bit misleading’ slides prepared by others in an in-court
slide presentation4577—thus showing the independence of his analysis and opinions.
2190. For these reasons, the Trial Chamber finds that Mr Platt was sufficiently independent in
conducting this analysis. Even so, the Trial Chamber recognises that, as a Prosecution employee,
Mr Platt was close to the investigation and may have shared the Prosecution’s common goal,
namely, convincing the Trial Chamber of the Accused’s culpability. As set out in paragraphs 317318, the Trial Chamber has kept this in mind when evaluating his evidence, and considered it in
light of the sources he had relied upon and other relevant evidence.
2191. Finally, in regard to which and how many of the characteristics must be satisfied for a
group of mobiles to be classified as a network, the Trial Chamber has assessed the totality of the
evidence, including the underlying evidence relied on by Mr Philips and Mr Platt, and reached its
own conclusions for each alleged network.

C.

Green network

2192. The Prosecutor alleges that the Green network mobiles—Green 023, Green 071 and Green
300—were used to monitor and coordinate the preparations for the attack, including the
preparation of the false claim of responsibility. Further, the Green network was used to monitor
the physical perpetration of the attack. The Green network mobiles were used from at least
30 September 2004 to 14 February 2005. From 13 October 2004 until they ceased all activity on
14 February 2005 about one hour before the attack on Mr Hariri, the Green network mobiles
communicated exclusively with each other and had no outgoing text messages. 4578
2193. Mr Philips and Mr Platt analysed Green 023, Green 071 and Green 300 to determine
whether they formed a covert network. They also looked at 15 other mobiles—Green 026, Green
029, Green 030, Green 032, Green 034, Green 046, Green 048, Green 049, Green 050, Green 064,
Green 065, Green 260, Green 280, Green 290 and Green 992—because Green 023, Green 071 and

4577

Gary Platt, T. 25 January 2017, p. 52, T. 27 January 2017, pp 2-3, T. 6 February 2017, pp 55, 94-95, T. 7 February
2017, p. 17, T. 9 February 2017, p. 6.
4578
Amended consolidated indictment, paras 15(b), 19(a), 39(a); Prosecution pre-trial brief, paras 25-26.
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Green 300 started as part of this larger group of 18 mobiles in July and August 2004 before forming
their own closed network.4579
2194. Mr Philips, in his ‘Green mission phones’ report, concluded that:
Comparison of these mobile phones with the generally accepted characteristics of mission
phones leave little doubt that these are Mission Phones though the focus of Green 071 may
be different from that of the other 2 Green Phones.4580

2195. Specific activity by the Green mobiles is set out below.4581

1.

Setting up the network

2196. The Green mobiles all operated on the Alfa network.4582
2197. The SIM card for Green 071 was purchased on 9 July 2004, 4583 the SIM card for Green 023
was bought from a different dealer on 12 August 20044584 and the SIM card for Green 300 was
purchased from the same dealer as Green 023’s on 13 August 2004.4585 All of these cards were
purchased together with SIM cards for other mobiles within the larger group of 18 Green
mobiles.4586 In particular, the IMSI numbers from the SIM cards for Green 023, Green 300 and
Green 071 showed a pattern. Each mobile’s IMSI directly preceded or followed the IMSI number
of another mobile from the larger group of 18 Green mobiles—Green 023 followed Green 026,

4579

Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 673-676; exhibit P1116 (Expert report
of John Edward Philips – Green mission phones), paras 5.1.1.3-5.1.1.8, 7.5.7.
4580
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 2.
4581
See chapters X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’ and XII ‘Claim of responsibility for the attack on Rafik Hariri’.
4582
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 3.
4583
Exhibit P405 (Subscription contract for Green 071), ERN 60105006; exhibit P796.1 (Network analysis report –
updated 8 February 2018), paras 734, 736.
4584
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 718; exhibit P792 (Alfa SIM cards’
activation and deactivation dates); exhibit P405 (Subscription contract for Green 023), ERN 60105118.
4585
Exhibit P405 (Subscription contract for Green 300), ERN 60105090; exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 703; exhibit P1116 (Expert report of John Edward Philips – Green mission phones),
p. 74; see also exhibit P1207 (Call sequence table of Green 300), p. 1.
4586
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), pp 22-23, para. 7.2.2; exhibit P405,
ERNs 60105006, 60105118, 60105090; Gary Platt, T. 6 April 2016, pp 57, 62-63, T. 14 April 2016, pp 18-19, 72. See
also exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 675, 684, 691.
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Green 071 preceded Green 065 and Green 300 was in between Green 032 and Green 992. 4587 This
is set out in the following table:

Table 1 with Green mobiles’ IMSI numbers from John Edward Philips’s Green Mission Phones
report—exhibit P1116, p. 22
2198. Green 071 was activated on 15 July 2004 and first used on 26 July 2004. 4588 Green 300 and
Green 023 were both activated on the same day—13 August 2004—and first used on consecutive
days, 17 and 18 August 2004, respectively.4589 These mobiles, and the other mobiles from the

4587

Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), paras 7.2.2.1-7.2.2.2, p. 22 (table

1).
4588

Exhibit P405 (Subscription contract for Green 071), ERN 60105006; exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 734.
4589
Exhibit P405, ERNs 60105118, 60105090; exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 718; exhibit P792; exhibit P1116 (Expert report of John Edward Philips – Green mission phones), pp 22-23
(tables 1 and 2), paras 7.4.3.1, 7.4.4.1; exhibit P1207, p. 1.
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larger group of 18 Green mobiles, were all activated in the same area, albeit at different times,
which, according to Mr Platt, demonstrated an organisational process. 4590
2199. The Trial Chamber did not receive evidence on the purchase of the Green mobiles’
handsets.4591

2.

Equipment

2200. Green 023, Green 300 and Green 071 all used the same make and model of handset, a
Nokia model 1100. The other 15 Green mobiles also used this same basic handset model. 4592
2201. Green 023 and Green 300 continuously used their handsets from September 2004 through
14 February 2005.4593 Green 071 used the same handset from 24 September 2004 to 7 February
2005.4594 Before that, Green 071’s handset was also used by another Green mobile (Green 290)
for a single call on 4 August 2004.4595

3.

Usage

2202. Mr Philips and Mr Platt focused on the same period of use for Green 023, Green 300 and
Green 071, namely 13 October 2004 through 14 February 2005. 4596
2203. According to Mr Philips, the three Green mobiles were operational for 42 days during this
period.4597 Mr Platt stated that these mobiles were in communication on 39 days and were active
on 41 days of this period.4598 Based on the underlying evidence, the Trial Chamber has calculated
that the three Green mobiles were in communication on 39 days. They were operational on 41 days

4590

Gary Platt, T. 6 April 2016, pp 61, 76-77.
Gary Platt, T. 6 April 2016, p. 57.
4592
John Edward Philips, T. 31 August 2016, p. 117; exhibit P1116 (Expert report of John Edward Philips – Green
mission phones), para. 7.3.1.
4593
John Edward Philips, T. 31 August 2016, p. 117; exhibit P1116 (Expert report of John Edward Philips – Green
mission phones), para. 7.3.1; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 712-713,
729-730.
4594
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 739.
4595
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), paras 7.3.1.18-7.3.1.21.
4596
Gary Platt, T. 14 April 2016, pp 30-31; exhibit P1116 (Expert report of John Edward Philips – Green mission
phones), para. 7.5.1.1.
4597
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), paras 7.5.1.1-7.5.1.2.
4598
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 690; Gary Platt, T. 14 April 2016, pp
19-20; see also exhibit P1116 (Expert report of John Edward Philips – Green mission phones), para. 7.5.1.2.
4591
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in total, which includes two days—9 November and 29 December 2004—when Green 071, Green
300 and Green 023 did not make or receive calls, but each received a service text message.4599
2204. During this period, Green 071, Green 023 and Green 300 operated within an absolute
closed user group. They communicated only within this closed user group, with no contact with
any other mobile.4600 There were no misdials and no calls to third parties.4601 They did not send
text messages between themselves or to others.4602 According to Mr Philips, during this period,
there were only ten incoming text messages from the Alfa network, representing five percent of
the total of 206 voice and text communications.4603

Graph 2 from John Edward Philips’s Green Mission Phones report - exhibit P1116, p. 33

4599

Exhibit P1205 (Call sequence table of Green 071), p. 8; exhibit P1207 (Call sequence table of Green 300), p. 3;
exhibit P1211 (Call sequence table of Green 023), p. 3.
4600
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 3, para. 7.5.1.1; exhibits P1205,
P1207, P1211; Gary Platt, T. 6 April 2016, p. 57; exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 688, 707, 711.
4601
Gary Platt, T. 14 April 2016, pp 20-21.
4602
Gary Platt, T. 6 April 2016, p. 80; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 706,
723, 740.
4603
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 3, paras 7.5.1.17-7.5.1.20. Given
that all calls were between the Green mobiles, there were 98 calls, not double the amount as Mr Philips appears to
suggest.
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2205. Mr Platt testified that there were 108 calls in total, of which 98 were between the three
Green mobiles, and 10 were incoming service text messages.4604

Slide 49 of Gary Platt’s Network analysis presentation – exhibit P795
2206. Before 13 October 2004, Green 023, Green 071 and Green 300 communicated with other
Green mobiles from the initial group of 18 Green mobiles. Green 023 and Green 300 also had
contacts with external numbers before 13 October 2004.4605
2207. Mr Philips and Mr Platt both gave evidence—based on the relevant call sequence tables—
that the Green mobiles made no calls from 11 November through 19 December 2004. 4606 Mr Platt
explained that this 40-day inactivity was due to the Green mobiles being switched off. According
to him, there was no operational need for them to be active during this period, which demonstrates
that the Green mobiles were used for an operational purpose. If the mobiles were switched on, the

4604

Gary Platt, T. 14 April 2016, pp 21, 27-31; exhibit P795 (Network analysis presentation), slide 49.
Exhibit P1207, p. 2; exhibit P1211, p. 1; exhibit P1116 (Expert report of John Edward Philips – Green mission
phones), paras 7.4.3.3, 7.4.4.6.
4606
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), paras 7.5.1.1-7.5.1.2; exhibit
P1205, p. 8; exhibit P1207, p. 3; exhibit P1211, p. 3; Gary Platt, T. 6 April 2016, p. 57, T. 14 April 2016, p. 37.
4605
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users could be identified, because of the increased chance that an incoming text message or a
misdial would locate them.4607
2208. The activity of the three Green mobiles was concentrated in Beirut. From 13 October 2004
to 14 February 2005, 85 per cent of their calls came from the Beirut area, 3.4 per cent were made
from the Nabatiyeh and Saida area and one per cent came from the Tripoli area. 4608 Sixty-five per
cent of all Green calls used cells in the southern suburbs of Beirut. 4609
2209. For Green 023, Green 300 and Green 071, ROUEIS3 was the most used cell, the focal point
for their activity. The second most used cell by the three Green mobiles was SFEIR2. This cell
was also the top cell used by the Blue mobiles.4610 Both cells were in the southern suburbs of
Beirut.

4607

Gary Platt, T. 24 January 2017, pp 43-44.
Gary Platt, T. 14 April 2016, p. 48.
4609
John Edward Philips, T. 1 September 2016, pp 45-47; exhibit P1118 (PowerPoint presentation on common mission
phones, John Edward Philips), slide 60; exhibits P1205, P1207, P1211; exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 683.
4610
John Edward Philips, T. 1 September 2016, pp 55-56; exhibit P1118, slide 60.
4608
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Slide 60 of John Edward Philips’s PowerPoint presentation – exhibit P1118
2210. According to Mr Philips, the calls made by the three Green mobiles followed a pattern he
described as follows:
This is a typical ‘open-triangle’ arrangement which normally illustrates some sort of
hierarchy which, in this case, would be with Green 023 at the top and Green 071 and Green
300 ‘in the lower ranks’.4611

4611

Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 32, para. 7.5.1.13.
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Figure 1 from John Edward Philips’s Green Mission Phones report - exhibit P1116, p. 32
2211. Mr Philips and Mr Platt both emphasised the structured nature of the calls. There were no
calls between Green 071 and Green 300. There were only communications between Green 071
and Green 023, and between Green 300 and Green 023.4612 The calls were mainly between Green
023 and Green 300 and to a lesser extent between Green 023 and Green 071.4613 Mr Philips
explained in his report that because Green 071 was a mission mobile and was in contact with Green
023, it can be inferred that its user was involved in a common mission with Green 023. 4614
2212. According to Mr Platt, the lack of calls between Green 300 and Green 071 suggested a
‘command’ structure for the network with Green 023 as the focal point.4615 Mr Platt acknowledged
that Green 071 and Green 300’s users might not be friends and therefore did not communicate
with each other. However, he added that friends normally would not use covert mobiles that
connected with only one other mobile.4616 In response to the Ayyash Defence’s suggestion of
another scenario, whereby Green 023 is subordinate to both Green 300 and Green 071 or a
‘management consultant’ with the other Green mobiles as its clients, Mr Platt stated that this could
be a possibility when considering the facts in isolation.4617

4612

Gary Platt, T. 14 April 2016, p. 34; exhibit P795, slide 50; John Edward Philips, T. 1 September 2016, p. 13, T. 2
September 2016, pp 7, 46; exhibit P1116 (Expert report of John Edward Philips – Green mission phones), paras
7.5.1.9-7.5.1.12; exhibits P1205, P1207 and P1211; exhibit P796.1 (Network analysis report – updated 8 February
2018), paras 680, 689, 698, 715, 732.
4613
Gary Platt, T. 14 April 2016, p. 34; exhibit P795, slide 50. Of the 98 calls made between 13 October 2004 and 14
February 2005, only 18 were between Green 071 and Green 023. The other 80 were between Green 023 and Green
300.
4614
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.5.3.11.
4615
Gary Platt, T. 14 April 2016, p. 34.
4616
Gary Platt, T. 4 April 2017, pp 37-38.
4617
Gary Platt, T. 4 April 2017, p. 40; exhibit 1D346 (Green network diagrams).
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2213. The monthly invoices for Green 023, Green 071 and Green 300 were paid each month,
along with the invoices for the other mobiles from the larger group of 18 Green mobiles. Mr Platt
testified that all subscriptions were paid at the same place—the Alfa Customer Centre in Furn El
Chebbac, Beirut—on the same dates, usually within a period of minutes.4618 The payments were
in sequential order and probably made by the same person. 4619

Slide 45 regarding Green mobiles’ monthly invoices from Gary Platt’s Network analysis
presentation - exhibit P795
2214. According to Mr Platt, the way the Green mobiles were used and paid for suggested some
kind of organisation in their operation.4620

4618

Gary Platt, T. 6 April 2016, pp 82-83; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
687 and the corresponding tables at pp 94-101; see also exhibit P1116 (Expert report of John Edward Philips – Green
mission phones), paras 7.6.1.1-7.6.1.2, 7.6.1.4; exhibit P486 (Monthly invoices for Green network mobiles).
4619
Gary Platt, T. 6 April 2016, p. 88.
4620
Gary Platt, T. 4 April 2017, p. 50, T. 6 April 2016, p. 93.
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4.

Closure of the network

2215. Green 071 ceased activity on 7 February 2005, after which its handset and SIM card were
not used again.4621
2216. On 14 February 2005, at 11:58, just about one hour before the explosion that killed
Mr Hariri, Green 300 called Green 023 from near the marina area in Beirut. This marked the final
Green call.4622 According to Mr Platt, this final call is consistent with a coordination and command
structure and with the fact that the operation succeeded. 4623
2217. After 14 February 2005, Green 023 and Green 300’s SIM cards and handsets were not used
again.4624
2218. The final invoice payment for Green 023, Green 071 and Green 300—and the other mobiles
from the larger group of 18 Green mobiles—was on 28 May 2005.4625 All Green mobiles were
deactivated by the Alfa mobile network on 23 August 2005. 4626
2219. Mr Platt testified that all the Green mobiles continued to be paid—and some mobiles from
the larger group of 18 Green mobiles continued to be used—for several months after the attack
because in his view the Green network mobile users were confident that they would not be
discovered. It was also possible that whoever provided the Green mobiles to their users was
oblivious to their actual use in the attack.4627 According to him, something scared the Green mobile
users because they ceased payment in May 2005 rather than pay until July 2005, when their
contracts ended.4628 It was also possible that whoever paid for the Green mobiles suddenly died,
got sick or moved away.4629 Mr Platt agreed that the continued usage of the Green mobiles after

4621

Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 695, 748.
Gary Platt, T. 13 March 2017 pp 93-94; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1136;
exhibit P1207 (Call sequence table of Green 300), p. 5; exhibit P1211 (Call sequence table of Green 023), p. 6. See
also exhibit P1118 (PowerPoint presentation on common mission phones, John Edward Philips), slide 94.
4623
Gary Platt, T. 14 March 2017, pp 7-8.
4624
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 712-713, 729-730.
4625
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 696.
4626
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 682, 696; exhibit P1116 (Expert report
of John Edward Philips – Green mission phones), para. 7.6.1.5; exhibit P792 (Alfa SIM cards’ activation and
deactivation dates).
4627
Gary Platt, T. 4 April 2017, pp 32-33, T. 6 April 2016, p. 88.
4628
Gary Platt, T. 4 April 2017, p. 34.
4629
Gary Platt, T. 4 April 2017, p. 36.
4622
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the attack risked exposing their users; therefore, it did not make sense to leave a trail by further
using them.4630
2220. The total costs for all 18 Green mobiles was at least USD 7,683.35, including the initial
purchase and monthly invoices.4631

5.

Anonymity

2221. Mr Platt’s report states that the users of Green 023, Green 071 and Green 300 relied on
false identities for their subscriptions.4632 Specifically, the Lebanese Civil Status Directorate and
Directorate General for Political and Refugees Affairs had no records for those listed on the
subscription contracts for these three mobiles. 4633
2222. The users of Green 023, Green 071 and Green 300 also avoided using common mobile
features. They did not send text messages between themselves or to others and only received text
messages from service numbers.4634 They did not use voice mail or call forwarding.4635
2223. The monthly invoices for all 18 Green mobiles,4636 including Green 023, Green 071 and
Green 300, were paid in cash each time.4637 On the other hand, the main area of use for the three
Green mobiles was the same as where their SIM cards were purchased: the southern suburbs of
Beirut.4638
2224. According to Mr Philips, the Green mobiles provided very little evidence as to who their
users were.4639 They made few calls and those calls were not concentrated around the crime

4630

Gary Platt, T. 4 April 2017, p. 86.
Exhibits P405, P485 (Monthly invoices for Green network mobiles), P486; exhibit P796.1 (Network analysis
report – updated 8 February 2018), para. 685; exhibit P1116 (Expert report of John Edward Philips – Green mission
phones), pp 22, 67, paras 7.2.1.4, 7.6.1.5.
4632
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 691.
4633
Exhibit P405, ERNs 60105006, 60105118, 60105090; exhibit P397 (Document from civil status directorate and
letter from Directorate General for Political and Refugees Affairs); exhibit P1964 (Records of national identity card
and civil extract. See also exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 703, 736.
4634
Gary Platt, T. 6 April 2016, p. 80; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 706,
723, 740.
4635
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), pp 4-5.
4636
See para. 2193.
4637
Gary Platt, T. 6 April 2016, pp 81, 88, 90.
4638
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 683; exhibit P1116 (Expert report of
John Edward Philips – Green mission phones), paras 7.2.4.1-7.2.4.5, p. 23 (table 2).
4639
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), para. 10.4.13.1.1.3.
4631
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scene.4640 Similarly, Mr Platt testified that the Green mobiles’ use was more disciplined than the
other networks. The Green network was the most covert because almost all of the calls were made
between Green mobiles.4641
2225. According to Mr Wissam Al-Hassan, Mr Hariri’s chief of security in 2005,4642 the
Secretary-General of Hezbollah, Mr Hassan Nasrallah, told him during a meeting, between
September and mid-October 2005,4643 that ‘Network 2’ was a Hezbollah network and that it was
used to track Lebanese agents suspected of dealing with Israeli Mossad agents.4644 The Trial
Chamber admitted Mr Al-Hassan’s evidence under Rule 158, namely as an unavailable witness,
and he was not cross-examined.4645 Also, Mr Nasrallah stated at a press conference on 9 August
2010 that he submitted data to Mr Al-Hassan in late 2005 or early 2006 that Hezbollah was tracking
an Israeli agent.4646

6.

Submissions

2226. The Prosecution submits that the Green network was the ‘communication hub’ used to
command and oversee the preparation of each limb of the plot, including the attack, and the
delivery and dissemination of the false claim. Despite their very limited direct association with the
attack itself—namely, only one call on 14 February 2005 an hour before it occurred—the three
Green mobiles’ users adopted a high degree of covertness, discipline and focus to ensure that their
anonymity was protected. This included fictitious subscriber information, cash payments,
exclusive communications within the group and coordinated disposal of the SIMs and handsets. 4647

4640

John Edward Philips, T. 6 September 2016, p. 13.
Gary Platt, T. 14 April 2016, pp 20-21, 34.
4642
Mr Al-Hassan was a former Lebanese ISF official. He had resigned from the ISF on 4 February 2005 and was not
working on 14 February 2005. Later the same year, in late July, Mr Al-Hassan returned to the ISF. In early 2006, he
became the head of the ISF’s Information Branch and was assigned to lead the investigation into Mr Hariri’s death.
On 19 October 2012, Mr Al-Hassan died in a car bombing in Beirut, for which no one has been charged to date.
Decision on admission of Mr Al-Hassan’s interview, paras 1-2.
4643
Exhibit P2122 (Interview of Wissam Al-Hassan, 17 June 2012), pp 61, 80-98, 105, 110, 114-117, 120.
4644
Mr Al-Hassan described ‘Network 2’ as a ‘senior officials’ network, discovered by Captain Wissam Eid—the
head of the Technical Division of the ISF’s Information Branch—in September 2005’. Exhibit P2122, pp 34-36, 39,
41-51, 79, 86-89, 94, 104, 108-109, 114-125.
4645
Exhibit P2121 (Interview of Wissam Al-Hassan, 16 June 2012); exhibit P2122; Decision on admission of Mr AlHassan’s interview.
4646
Exhibit P2098 (Press conference on 9 August 2010), p. 2.
4647
Prosecution final trial brief, paras 354-355.
4641
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2227. The Prosecution submits that a number of elements in the behaviour of the Green network
reflected a strong degree of co-ordination, cohesion and focus demonstrating an organised, wellresourced entity. Evidence of its organisation includes the open triangle formation of contact and
the call flow, the restricted number of short and sometimes co-ordinated calls and the collective
monthly payments for all 18 mobiles at the same time.4648
2228. The Ayyash Defence challenges Mr Philips’s assertion that the Green network was an open
triangle with Green 023 at the top and Green 071 and Green 300 in the ‘lower ranks’. Such a
pattern of calls may also be consistent with other configurations, such as an inverted triangle or a
straight horizontal line with all users on equal level. The Prosecution’s assertion that one user is
giving orders to another could equally be a subordinate reporting to a superior, assuming there is
a hierarchical relationship between the users.4649
2229. The Merhi Defence submits that the Prosecution did not explain the purpose of the Green
network mobiles and did not prove that the Green network was a mission network or that its
mission was to coordinate Mr Hariri’s assassination.4650 Mr Philips stated that Green 071’s mission
could not be established from its call sequence table and that its mission was different from that of
Green 023 and Green 300. Furthermore, Green 071 ceased use a week before the attack and
therefore can hardly be linked to the explosion.4651 To the contrary, this was not in a coordinated
manner with the other Green mobiles and at the time of the attack, but several days before. 4652
2230. It also submits that Mr Philips failed to link Green 071 to the explosion on 14 February
2005. Mr Philips connected Green 071 to the common mission through its contact with Green 023,
but this is a speculative link as neither the activity nor the location of calls involving Green 071
was exceptional.4653 Green 071 was isolated from the alleged surveillance activities in both the
alleged preparation and execution phases. It was also isolated from call flows between the Red,
Blue and Green networks. Furthermore, this mobile had neither exceptional activity nor
movements.4654 Contrary to the Prosecution’s assertion that the Green network ceased activities in

4648
4649
4650
4651
4652
4653
4654

Prosecution final trial brief, para. 356.
Ayyash Defence final trial brief, paras 288-289.
Merhi Defence final trial brief, paras 370-371.
Merhi Defence final trial brief, paras 372-373.
Merhi Defence final trial brief, paras 395-400.
Merhi Defence final trial brief, paras 372-378.
Merhi Defence final trial brief, paras 374-383.
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a coordinated manner, Green 071 ceased activity one week before the other Green mobiles.4655
Also, the Prosecution fails to explain the serious breaches in anonymity of the Green network,
such as contacting numbers outside the group, using monthly invoices instead of pre-paid credit
and Mr Nasrallah’s attribution of the Green network to Hezbollah.4656
2231. The Prosecution failed to prove that the Green network was a criminal network belonging
to Hezbollah whose mission was to assassinate Mr Hariri. The only evidence that the Green
network belonged to Hezbollah was Mr Wissam Al-Hassan’s interview, on which the Trial
Chamber should not place any weight due to its unreliability, uncorroborated hearsay nature and
Mr Al-Hassan’s unavailability to testify and be cross-examined.4657

7.

Findings

2232. The Trial Chamber finds that there was a covert Green network composed of the three
Green mobiles—Green 023, Green 300 and Green 071—operating from 13 October 2004 until
14 February 2005.
2233. The evidence of the expert witnesses Mr Philips and Mr Platt, assessed in light of the
underlying documentary evidence such as the call sequence tables, demonstrates that Green 023,
Green 300 and Green 071 formed a closed user group. Communications within the three Green
mobiles were exclusive as of 13 October 2004 until their final activity in February 2005. They had
no contact with any other mobile or landline, including text messages.
2234. The exclusive communication within the Green network was intentional. The calling
activity of the three Green mobiles reveals that initially—before 13 October 2004—their users
communicated with other mobiles from the larger group of 18 Green mobiles and external
numbers. The communication between Green 023, Green 300 and Green 071 became exclusive
subsequently and thus purposefully.

4655
4656
4657

Merhi Defence final trial brief, paras 395-400.
Merhi Defence final trial brief, paras 384-394.
Merhi Defence final trial brief, paras 363-369.
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2235. Also, most of Green 023’s calls were incoming from Green 300 and Green 071. This shows
that the communication between the Green mobiles followed a strict discipline—with Green 300
never calling Green 071 and vice versa—and an organisational structure.
2236. The time and place of use also show an organising hand behind the three Green mobiles.
They were only used for around 40 days over four months. They were all silent at the same time,
from 11 November through 19 December 2004. Their primary area of use was in the southern
suburbs of Beirut. Green 071 ceased activity on Monday 7 February 2005, and Green 023 and
Green 300’s final call was on 14 February 2005, just before the attack. None of these mobiles were
ever used again. All of this is strong evidence of coordinated action by these mobiles’ users.
2237. The Trial Chamber also relies on the organised setup and financing of the Green mobiles
to find that they were part of a network. The SIM cards for Green 023 and Green 300 were
purchased from the same dealer on the same date, they were both activated on the same date, and
they were first used within a day of each other. All three mobiles were activated in the same
location, along with the other mobiles from the larger group of 18 Green mobiles. The monthly
invoices for all three mobiles, as well as the larger group of 18 Green mobiles, were all paid in
cash at the same time and place.
2238. The SIM card numbers provide some additional support for an organisational process, in
that the IMSI numbers for Green 023, Green 071 and Green 300 immediately precede or follow
the IMSI numbers of another mobile from the larger group of 18 Green mobiles. Similarly, the use
of the same basic handset make and model for all three mobiles, and the fact that they were all on
the Alfa network, provides further limited evidence of coordination among the users.
2239. The Trial Chamber finds that the Green network was a covert network due to the anonymity
of its users. The evidence shows that the three Green mobiles were purchased using fake
identification documents, and the bills were simultaneously paid in cash every month. They
avoided sending any text messages and did not use voice mail or call forwarding.
2240. Of note, the Green mobiles engaged in almost no handset swapping and did not travel
outside of their main area of use to purchase their SIM cards, unlike other networks analysed
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below.4658 The absence of these characteristics, however, does not outweigh the many examples
noted above as to this mobile group’s organisation and secrecy.
2241. The Merhi Defence submitted that the ‘Green Network’s anonymity was partly flawed’
and that some of the Green mobiles had contacts with known individuals, but this concerns other
mobiles within the larger group of 18 Green mobiles. These arguments do not refer to Green 023,
Green 300 or Green 071. To be clear, the ‘Green Network’ as found by the Trial Chamber applies
only to these three mobiles, and not the larger group of 18 Green mobiles.
2242. The Trial Chamber also does not agree with the Merhi Defence’s contention that the Green
mobiles breached anonymity by using post-paid accounts. This ignores that the mobile users
ensured their anonymity through fake identification documents and cash payments.
2243. As for Mr Al-Hassan’s statement that Mr Nasrallah allegedly admitted that the Green
network belonged to Hezbollah, the Trial Chamber is not satisfied as to its reliability. It is not clear
that the Green network—and particularly Green 023, Green 071 and Green 300—as alleged by the
Prosecution is the same as ‘Network 2’ which Mr Al-Hassan and Mr Nasrallah allegedly discussed.
Also, Mr Al-Hassan’s evidence is hearsay—his out-of-court statement of what Mr Nasrallah
allegedly told him—and thus of limited reliability. Mr Nasrallah’s statement at a press conference
that he provided Mr Al-Hassan data that Hezbollah was tracking an Israeli agent similarly does
not specify what, if any, mobiles Hezbollah used during the tracking.
2244. Given the exclusive communications between the three mobiles and the call flow structure
among them, the Trial Chamber finds that Green 071 was one of the mobiles within the Green
network, contrary to the Merhi Defence’s suggestion.
2245. As for the fact that other mobiles from the larger group of 18 Green mobiles—apart from
Green 023, Green 300 or Green 071—continued to be used after Monday 14 February 2005, this
does not undermine the Trial Chamber’s findings, given that its conclusions only relate to these
three Green mobiles.
2246. In light of the secrecy regarding the Green mobiles, the deliberate exclusivity of their
communications and the organisation and structure of their calls, the Trial Chamber concludes that

4658

See sub-sections (D) ‘Red network’, (E) ‘Blue network’ and (F) ‘Yellow network’.
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Green 023, Green 071 and Green 300 operated as a covert network. Their possible connection and
common mission with the other networks is addressed at the end of this chapter. 4659

D.

Red network

2247. The Prosecutor alleges that the Red network of eight mobiles was used to observe Mr Hariri
and locations connected to him and to carry out his assassination. The mobiles communicated
almost exclusively with each other and had no outgoing text messages. 4660 They were all pre-paid,
purchased without supplying subscriber information and all activated within 30 minutes of each
other on 4 January 2005.4661 They were all topped up during a 45-minute period on 2 February
2005.4662 The final call within the network took place at 12:53 on 14 February 2005. After that,
the Red mobiles were never used again.4663
2248. Mr Platt analysed the following mobiles to determine whether they were part of a network:
Red 572, Red 636, Red 652, Red 662, Red 678, Red 741, Red 893 and Red 946.4664 Mr Philips
analysed six of these mobiles; he did not include Red 572 and Red 662.4665 According to
Mr Philips, these two were sparsely used, and he considered them ‘spare’ mobiles.4666 Because the
Prosecution alleges that the Red network consisted of all eight Red mobiles, including the ‘spare’
mobiles,4667 the Trial Chamber has examined all eight, and not just the six analysed by Mr Philips.
2249. Specific activity by the Red mobiles is set out below in analysing the wider chronology of
events leading to Mr Hariri’s assassination.4668

4659

See sub-section (G) ‘The networks’ common mission’.
Amended consolidated indictment, paras 15 (a), 19 (b), 22.
4661
Amended consolidated indictment, para. 25.
4662
Amended consolidated indictment, para. 35.
4663
Amended consolidated indictment, para. 39 (c).
4664
Gary Platt, T. 15 April 2016, p. 55, T. 26 July 2016, p. 8; exhibit P796.1 (Network analysis report – updated 8
February 2018), paras 482-483; see also exhibit P795 (Network analysis presentation), slide 98.
4665
Exhibit P1114 (Expert report of John Edward Philips - Red mission phones), p. 2; exhibit P1118 (PowerPoint
presentation on common mission phones, John Edward Philips), slide 15.
4666
John Edward Philips, T. 31 August 2016, pp 44-46.
4667
Prosecution final trial brief, para. 346.
4668
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’.
4660
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1.

Setting up the network

2250. All Red mobiles operated on the Alfa network.4669
2251. Five handsets for the Red mobiles were purchased from a mobile store in Tripoli on
30 December 2004.4670 Two more handsets were bought around 23 November 2004,4671 and the
remaining one was purchased between November 2004 and January 2005. 4672
2252. The SIM cards for the Red mobiles were bought from one or more retail outlets within the
Tripoli area sometime between 24 December 2004 and 4 January 2005.4673 Witness PRH553, who
owned a mobile store in Tripoli, purchased 20 SIM cards from the ‘Power Group’, an authorised
Alfa distributor, on 24 December 2004.4674 This group of 20 cards included the SIM cards for the
eight Red mobiles.4675 The witness did not keep good records, so it is unclear when the eight Red
SIM cards were sold, or if the witness sold them to another local store first, or directly to the Red
mobile users.4676 As noted in more detail below,4677 the application forms for the Red mobile SIM
cards were dated 12 January 2005, but this is likely not the actual date of sale. 4678

4669

Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 3.
Gary Platt, T. 15 April 2016, pp 56, 68-69; exhibit P465 (Statement of Nowar Dona), ERN 40005829, where Mr
Dona stated that, according to the daily sales book, he sold the mobiles on 30 December 2004; exhibit P465, paras 1538, ERNs 302284-302285, where Mr Dona first stated that, based on his sales book, he sold five mobiles—four Alcatel
and one Siemens—in December 2004. He then stated that it was discovered that the sale took place on 30 December
2004. Exhibit P465, ERN 40005820.
4671
Exhibit P557 (Statement of Haisam Jamal), paras 5, 7, 22-23.
4672
Exhibit P559 (Statement of Ahmad Moghrabi), paras 5-7, 9-10, 14, 16; exhibit P403 (Packing list for import of
mobile handsets), p. 2.
4673
Gary Platt, T. 15 April 2016, pp 57, 66, 67; exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 509; exhibit P575 (Photographs of a mobile shop in Tripoli); exhibit P484 (Power group invoices SIM cards).
See also exhibit P795 (Network analysis presentation), slide 102.
4674
Gary Platt, T. 15 April 2016, p. 57; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
509; Witness PRH553, T. 8 September 2015, pp 79-92; exhibit P484, ERN 60048383. The English translation contains
a typographical error in the bar code number.
4675
Exhibit P404 (Alfa identification forms – eight Red mobiles).
4676
Gary Platt, T. 15 April 2016, pp 57, 67-68; Witness PRH553, T. 8 September 2015, pp 70-75, T. 9 September
2015, pp 16-17.
4677
See sub-section (D) (5) ‘Anonymity’.
4678
Witness PRH553, T. 8 September 2015, p. 67, 70, 74-75, T. 9 September 2015, pp 16-17.
4670
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2253. The Red mobiles were all first used and initialised on the provider network on 4 January
2005.4679 This occurred north-east of Tripoli.4680 The initialisations occurred within a minute or
two of each other, except for a seven-minute gap for Red 572.4681 According to Mr Platt, this
demonstrated group management and was consistent with one person or one group doing the
initialisations. Also, during these initialisations, Red 572 used a handset which Red 946 had
previously used.4682
2254. On 5 January 2005, the person who bought the five Red handsets returned to the shop
complaining that one did not work.4683 Mr Nowar Dona—of the mobile shop—inserted his
personal SIM card into the handset, confirmed that it was working and returned it to the
purchaser.4684
2255. Mr Philips examined whether the IMEI numbers for the six Red mobiles revealed any
patterns. For two handsets, the IMEI numbers were close (ending in 590027 and 590058). 4685 The
SIM card barcodes for all the mobiles were in close sequential order—all within a range of

4679

Exhibit P792 (Alfa SIM cards’ activation and deactivation dates), p. 1; exhibit P1114 (Expert report of John
Edward Philips - Red mission phones), p. 10, paras 6.2.6, 6.3.2.1, 6.3.16; John Edward Philips, T. 31 August 2016, p.
47. Mr Platt described them as service-related calls. Gary Platt, T. 15 April 2016, p. 58. See also exhibit P795, slide
103 (which compiles information on these service-related calls on 4 January 2005, as extracted from the call sequence
tables of the eight mobile numbers: exhibits P1197-P1204). According to Mr Platt’s evidence, the SIM cards were
‘initiated’ on 4 January 2005, Gary Platt, T. 15 April 2016, p. 57; exhibit P796.1 (Network analysis report – updated
8 February 2018), para. 514 (emphasis added). The Trial Chamber notes, however, that Alfa had already activated the
SIM cards on the GSM network on 21 December 2004, exhibit P796.1 (Network analysis report – updated 8 February
2018), para. 509. The Trial Chamber heard other evidence that the SIM cards were already activated when coming
from Alfa to the distributor: ‘The phone or the SIM card was ready to be used’, Saadeddine El-Ajouz, T. 31 August
2015, pp 69-71. The Trial Chamber therefore understands that what occurred on 4 January 2005 was the mobiles’ first
usage to call Alfa service code 1456, exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 485.
4680
Gary Platt, T. 15 April 2016, p. 64. See also exhibit P1114 (Expert report of John Edward Philips – Red mission
phones), para. 6.3.2.6; exhibit P795, slide 104 (a map depicting the cell masts associated with the initialization calls
of the Red mobiles).
4681
Gary Platt, T. 15 April 2016, p. 64. See also exhibit P795, slide 103. There is another 12-minute gap before Red
946 makes a third voice call to number 1456, after two previous calls to the same number.
4682
Gary Platt, T. 15 April 2016, pp 58-64. See also exhibit P795, slide 103.
4683
Mr Platt testified that the person returned to the shop on 5 January 2005. Gary Platt, T. 15 April 2016, pp 68-69.
Mr Dona, however, did not state with precision the date when the person returned to the shop. In different statements,
he stated that this person returned to the shop ‘2 or 3’, ‘four’ and ‘four or five’ days later, exhibit P465 (Statement of
Nawar Dona), ERNs 302285, 40005822, 40005829. However, the exact date results from the call sequence table of
Mr Dona’s mobile, exhibit P1282 (Call sequence table for mobile ending in 859).
4684
Gary Platt, T. 15 April 2016, pp 68-69; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
513; exhibit P1282 (Call sequence table for mobile ending in 859). See also exhibit P795, slide 105; exhibit P465
(Statement of Nawar Dona), ERNs 302285, 40005829.
4685
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), paras 6.2.4.1, 6.2.6.
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numbers ending between 057 and 067. For the MSISDN numbers, only Red 652 and Red 678 were
close (3129652 and 3129678).4686

2.

Equipment

2256. Eight handsets were used for the eight Red mobiles between 4 January and
14 February 2005.4687 Seven handsets were used for the six Red mobiles analysed by Mr Philips,
involving four different models, all of which were basic handsets.4688
2257. There was extensive handset swapping among the Red mobiles. Seven mobiles—all but
Red 662—used either two or three handsets, 4689 as shown by the following table:

Table regarding handset use from Gary Platt’s Network Analysis report - exhibit P796.1, p. 63
2258. The swapping occurred on five days, including the initialisation and top-up days.4690 The
handsets were used only with Red SIM cards with the exception of two handsets on two dates.4691

4686

Exhibit P792, p. 1.
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 512; exhibits P1197-P1204.
4688
Exhibit P1114 (Expert report of John Edward Philips - Red mission phones), paras 6.2.2.1, 6.2.2.3, 6.2.6.
4689
Gary Platt, T. 15 April 2016, p. 79; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
512-516. See also exhibit P795 (Network analysis presentation), slide 113. The IMEIs used are identified in the call
sequence tables. On five days—4, 14 and 20 January 2005, 2 and 14 February 2005—the call sequence tables of the
relevant seven Red mobiles show a change in the IMEIs used. The same IMEIs were used by more Red mobiles. See
also exhibit P790 (IMEI information for Alfa numbers).
4690
Gary Platt, T. 15 April 2016, p. 79; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
515. See also exhibit P795, slide 113; exhibits P1197-P1200 and P1202-P1204.
4691
One of these two handsets (IMEI 354184000059470) was used on 5 January 2005 with the SIM card of Mr Dona—
the operator of a mobile shop who sold it and was asked to repair it. The other was used with the SIM card of Ms
Razan Awayda—the sales representative of the authorised dealer of Siemens and Alcatel handsets (Kettaneh) which
sold this handset along with the other four handsets used with the Red mobiles to Mr Dona’s shop. Ms Awayda used
to install her own SIM card into new handsets to show them to customers or did so upon Mr Dona’s request for him
4687
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2259. Mr Philips also noted handset swapping among the Red mobiles that he analysed.4692

3.

Usage

2260. After the initialisation process on 4 January 2005, all Red mobiles were inactive until
Friday, 14 January 2005. According to Mr Platt, they were probably switched off to avoid being
detected.4693
2261. The Red mobiles then made and received calls between Friday, 14 January and Monday,
14 February 2005. They made calls on 11 days during this period 4694 and were active on one more
day just to add credit.4695 According to Mr Platt, on the other days, the mobiles were probably
switched off and this limited usage was for a certain purpose and that it was a disciplined usage,
to avoid identification.4696
2262. Peak usage time was from 10:00 to 18:00—80 per cent of all calls—with no calls between
22:00 and 07:00.4697 As a result, the Red mobiles users’ homes could not be identified through a
traditional cell site analysis method of analysing the first and last call of each day to pinpoint a
user’s likely residence.4698

to be sure that a handset he bought was ready and active. Exhibit P796.1 (Network analysis report – updated 8 February
2018), para. 513; exhibit P561 (Statement of Razan Awayda); exhibit P1285 (Call sequence table of mobile 508);
exhibit P465 (Statement of Nawar Dona); exhibit P1282 (Call sequence table for mobile ending in 859); exhibit P1967
(Witness statement of Christian Carnus regarding examination of Red and Green handset usage), paras 9, 15.
4692
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), paras 6.2.3, 6.2.6.
4693
Gary Platt, T. 26 July 2016, pp 7-8, 10.
4694
John Edward Philips, T. 31 August 2016, pp 47, 55, 61-62, 64, T. 25 April 2017, p. 85; Gary Platt, T. 26 July
2016, pp 7, 12, T. 15 April 2016, p. 77; exhibit P792 (Alfa SIM cards’ activation and deactivation dates), p. 1; exhibit
P796.1 (Network analysis report – updated 8 February 2018), paras 484-486; exhibit P1114 (Expert report of John
Edward Philips - Red mission phones), p. 10; exhibit P1118 (PowerPoint presentation on common mission phones,
John Edward Philips), slides 15, 18-19. These days were: 14, 20, 28 and 31 January 2005 and 3, 8, 9, 10, 11, 12 and
14 February 2005, when Red 636, Red 946, Red, 652, Red 679 and Red 893 were active. Red 741 was active on ten
days: all those noted above except 10 February 2005. Red 662 and Red 572 were active—apart from the ‘initialisation’
and re-crediting days, on two days—20 January 2005 and 3 February 2005—and one day—14 January 2005—
respectively (Red 572 was also active on 3 February 2005, but only to receive a text message from Alfa number 1456).
Exhibits P1197 (Call sequence table for Red 741), P1198 (Call sequence table for Red 893), P1199 (Call sequence
table for Red 652), P1200 (Call sequence table for Red 572), P1201 (Call sequence table for Red 662), P1202 (Call
sequence table for Red 946), P1203 (Call sequence table for Red 636) and P1204 (Call sequence table for Red 678).
4695
Gary Platt, T. 15 April 2016, pp 76-77; exhibits P1197-P1204.
4696
Gary Platt, T. 26 July 2016, pp 7-8.
4697
Exhibit P1118, slide 19; John Edward Philips, T. 31 August 2016, pp 61-62.
4698
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 6.1.3.11-6.1.3.12.
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Slide 19 of John Edward Philips’s PowerPoint presentation – exhibit P1118
2263. The eight Red mobiles were involved in 448 calls.4699 Three hundred and ninety-six calls
were between the Red mobiles themselves.4700 Of these, 388 involved the six principal Red
mobiles.4701 Another 47 calls were ‘service calls’, to or from the service provider Alfa. 4702 Mr Platt
explained that the remaining five calls were probably misdials.4703 Excluding communications
with service numbers, 99 per cent of all communications of Red mobiles were with each other. 4704

4699

Gary Platt, T. 26 July 2016, p. 8; exhibits P1197-P1204.
Gary Platt, T. 15 April 2016, p. 55, T. 26 July 2016, p. 8; see also exhibit P796.1 (Network analysis report –
updated 8 February 2018), paras 496-501; exhibit P795 (Network analysis presentation), slide 116; exhibits P1197P1204.
4701
Gary Platt, T. 15 April 2016, pp 55-56.
4702
These are calls to or text messages from number 1456, an Alfa customer number to activate mobile credit. Gary
Platt, T. 26 July 2016, pp 8-9; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 502-505;
see also exhibit P795, slide 116.
4703
Gary Platt, T. 26 July 2016, p. 9; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 506508; see also exhibit P795, slide 116.
4704
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 496.
4700
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According to Mr Platt, the occurrence of only five misdials—out of 448 calls—showed a very high
level of covertness and discipline by the mobiles’ users. 4705

Slide 116 from Gary Platt’s Network analysis presentation - exhibit P795
2264. Mr Philips found similar results for the six Red mobiles he analysed. Of the total number
of calls, 94 per cent (390 calls) were among the six Red mobiles, five per cent were to or from the
Alfa network service provider, 0.7 per cent involved the two other Red mobiles and 0.3 per cent
were ‘misdials’.4706

4705

Gary Platt, T. 26 July 2016, pp 11-12.
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), pp 4, 53; exhibit P1118, slide 16;
John Edward Philips, T. 31 August 2016, pp 48-50, 66-67.

4706
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Slide 16 of John Edward Philips’s PowerPoint presentation – exhibit P1118
2265. Mr Platt testified that a very high number of the calls between the Red network mobiles
were of a quite short duration.4707 Also, a lot of calls ‘were made in sequential order’. One Red
mobile was calling another which in turn called another Red mobile. He testified that, in his view,
it was ‘for information passing’.4708 Therefore, ‘there wasn’t … much conversations’ between Red
mobile users.4709

4707

Gary Platt, T. 26 July 2016, p. 16. See also exhibit P795, slide 119 (showing that 80 per cent of the Red network
calls were shorter than one minute, and 18 per cent lasted between one and two minutes).
4708
Gary Platt, T. 26 July 2016, p. 17.
4709
Gary Platt, T. 26 July 2016, p. 18.
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2266. Most of the Red network’s call activity (83 per cent) occurred in the Beirut area, 12 per
cent of the calls in the area between Zouk-Mosbeh and Faraya and five per cent in the Tripoli
area.4710 Peak usage area was the Beirut coastal area.4711

Slide 20 of John Edward Philips’s PowerPoint presentation – exhibit P1118

4710

Gary Platt, T. 26 July 2016, p. 18; exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 518;
see also exhibit P1118, slide 20; John Edward Philips, T. 31 August 2016, pp 67-68, 73, 79-80; exhibit P795, slide
120.
4711
Exhibit P1118, slides 20-21; John Edward Philips, T. 31 August 2016, p. 67.
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Slide 21 of John Edward Philips’s PowerPoint presentation – exhibit P1118
2267. The top ten cells used by the Red mobiles were in west Beirut.4712 Five were clustered
around Quraitem Palace—Mr Hariri’s residence in 2004 and 2005 4713—while the other five were
clustered around the crime scene and Parliament.4714 Nearly 50 per cent of the Red mobiles’
activity was concentrated in these areas.4715

4712

Gary Platt, T. 26 July 2016, p. 26; see also exhibit P795, slides 121-122.
Alfa cells MOVPIK1, CONCOR2, CARLTO3, RAOUCH3 and CARACA3. See also exhibit P1783 (Expert report
of Gary Platt - Chronology), pp 436-437, where the first four cells are listed among those providing coverage within
a 500-metre radius of Quraitem Palace, and the fifth cell is listed among those providing coverage within a 500-1000
metre radius of it.
4714
MRAICI2, PHENMB1, ZOUKAK1, ETOILE1 and PORT2. Gary Platt, T. 26 July 2016, p. 26; exhibit P795,
slides 121-122. See also exhibit P1783, pp 438, 440, where the first three cells above are listed among those providing
coverage within a 500-metre radius of the crime scene, and the last two cells are listed among those providing coverage
within a 500-metre radius of the Parliament.
4715
Gary Platt, T. 26 July 2016, p. 27.
4713
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2268. The Red mobiles were also active in ‘South Beirut’.4716 Most of this activity occurred on
one day—Monday, 31 January 2005.4717 Therefore, Red mobiles were not used as frequently in
the southern suburbs of Beirut as the other networks—Green, Blue and Yellow.4718 Red mobiles
also were active in the Zouk-Mosbeh and Faraya areas, on three days: Friday 14 January, Friday
28 January and Saturday 12 February 2005.4719 Most of the cells activated by the Red mobiles
were along the road from Beirut to Faqra Villa—one of Mr Hariri’s residences.4720 This specific
mobile activity is analysed below in the overall chronology leading to the attack. 4721
2269. Meanwhile, according to Mr Platt, Red mobiles were active in the Tripoli area only on four
days,4722 two of which were for initialisation and re-crediting purposes.4723 The topping up took
place in Tripoli on Wednesday 2 February 2005, between 18:41 and 19:25, in a sequential
manner.4724 According to Mr Platt, this was consistent with a single person or group topping up
the mobiles.4725 For two pairs of Red mobiles (Red 636 and Red 741, Red 893 and Red 946), their
recharge cards were in sequential order and sold by the same dealer. 4726

4716
Gary Platt, T. 26 July 2016, pp 27-29; see also exhibit P795, slide 123; exhibit P795.1 (Slide 123 from exhibit
P795, annotated by Mr Platt).
4717
Gary Platt, T. 26 July 2016, pp 28-30.
4718
Gary Platt, T. 26 July 2016, pp 29-30.
4719
Gary Platt, T. 26 July 2016, p. 31.
4720
Gary Platt, T. 26 July 2016, p. 31; exhibit P795, slide 125.
4721
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’.
4722
On 4 and 14 January 2005 and 2 and 11 February 2005, Gary Platt, T. 26 July 2016, pp 30-31. For the Red mobiles’
call sequence tables, exhibit P1197, calls 1, 42-43; exhibit P1198, calls 1-2, 33-40; exhibit P1199, calls 1, 14-17, 60;
exhibit P1200, calls 1-2, 6; exhibit P1201, calls 1-2, 7; exhibit P1202, calls 1-3, 31; exhibit P1203, calls 1, 24-26, 80;
exhibit P1204, calls 1, 58, 107-112. All the Red mobiles activated cells in the Tripoli area on 4 January and 2 February
2005. Two mobiles, Red 636 and Red 678, also activated cells in that area on 11 February 2005. Red 652 activated
cells in the Tripoli area on 14 January 2005.
4723
Gary Platt, T. 26 July 2016, pp 30-31; see also exhibit P795, slide 124.
4724
Gary Platt, T. 15 April 2016, pp 71-72; John Edward Philips, T. 31 August 2016, p. 66; exhibit P796.1 (Network
analysis report – updated 8 February 2018), para. 494; exhibit P1114 (Expert report of John Edward Philips – Red
mission phones), para. 6.3.7.1; exhibits P1197-P1204. See also exhibit P795, slide 108.
4725
Gary Platt, T. 15 April 2016, p. 72.
4726
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 492, 494; exhibit P785 (Alfa recharge
information for 44 mobiles), pp 2, 4-7.
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Table regarding 2 February 2005 topping up from Gary Platt’s Network Analysis report –
exhibit P796.1, p. 58
2270. Red 893 received a text message from Alfa on 2 February 2005, while the other Red
mobiles received a message the following day. According to Mr Platt, this was consistent with the
other mobiles being switched off after being topped up, which supports the existence of a ‘covert
organizational management process’.4727

4.

Closure of the network

2271. Two Red mobiles—Red 572 and Red 662, the ‘spare mobiles’—were shut down on
Thursday 3 February 2005.4728 The remaining six mobiles all ceased activity between 12:50 and
12:54 on Monday 14 February 2005, immediately before the attack.4729 Their final calls activated
cells close to the crime scene and Parliament.4730

4727

Gary Platt, T. 15 April 2016, pp 72, 75, T. 26 July 2016, p. 15; exhibit P1198 (Call sequence table for Red 893),
p. 2. Having reviewed the call sequence tables for the other seven Red mobiles (exhibits P1197 and P1199-P1204),
the Trial Chamber notes that six of them received a text message from Alfa service code 1456 the day after, on
3 February 2005. Based on the relevant call sequence table (exhibit P1199), Red 652 did not receive any text messages
from 1456 the day after or on any other date. On 3 February, Red 652 made a second call to number 1456, exhibit
P1199 (Call sequence table for Red 652), p. 3.
4728
Gary Platt, T. 15 April 2016, pp 70-71; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
484; exhibits P1197 (Call sequence table for Red 741), P1198 (Call sequence table for Red 893), P1199 (Call sequence
table for Red 652), P1200 (Call sequence table for Red 572), P1201 (Call sequence table for Red 662), P1202 (Call
sequence table for Red 946), P1203 (Call sequence table for Red 636), P1204 (Call sequence table for Red 678);
exhibit P795 (Network analysis presentation), slide 106.
4729
Exhibit P1114 (Expert report of John Edward Philips - Red mission phones), pp 2, 10, para. 6.2.6; John Edward
Philips, T. 31 August 2016, p. 47, T. 2 September 2016, p. 56, T. 25 April 2017, p. 85.
4730
Gary Platt, T. 26 July 2016, p. 32. The relevant five cells for the last six calls were: ZOUKAK1, ZOUKAK4,
ETOILE1, BACHOU3 and BNPI3. Gary Platt, T. 26 July 2016, p. 32; exhibit P795, slide 126.
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Slide 126 with Red mobiles’ final calls on 14 February 2005 from Gary Platt’s Network analysis
presentation – exhibit P795
2272. The Red mobiles’ SIM cards and handsets were not used after 14 February 2005.4731
According to Mr Platt, this shows that their reason for being active ceased on that day. Also, not
being used again prevented the mobiles from being traced. 4732
2273. All Red Network mobiles were deactivated from operation on the Alfa network on
17 March 2005.4733 The costs associated with the Red SIM cards and handsets were at least USD

4731

Gary Platt, T. 26 July 2016, pp 8, 32, T. 15 April 2016, pp 56, 70-71.
Gary Platt, T. 26 July 2016, p. 8.
4733
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 490; exhibit P792 (SIM cards’
activation and deactivation dates).
4732
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1,150,4734 and the recharge cards for topping up cost between USD 200 and 384.4735 Their total
remaining credit when deactivated was approximately USD 495.18. 4736

Table from Gary Platt’s Network Analysis Report – exhibit P796.1, p. 57

5.

Anonymity

2274. The SIM cards for the Red mobiles were not sold to the people listed on the cards’
subscriber forms.4737 Witness PRH553, who owned a mobile store in Tripoli, completed the forms

4734

Gary Platt, T. 15 April 2016, p. 77. See also exhibit P795, slide 110. This amount does not take into account three
additional handsets.
4735
Gary Platt, T. 15 April 2016, pp 76-77; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
522; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 276, stating that Alfa recharge cards
were sold per USD 25, 36 or 48. See also exhibit P795, slide 110.
4736
Gary Platt, T. 15 April 2016, p. 78; exhibit P789 (Credit balance at time of deactivation for 14 mobiles); exhibit
P792, p. 1; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 522-526; exhibit P1114 (Expert
report of John Edward Philips – Red mission phones), para. 6.3.16; exhibit P787 (Alfa information on USD value for
unit of credit); exhibit P1194 (Statement of Witness PRH707, 25 January 2016), para. 18, p. 5. See also exhibit P795,
slide 111.
4737
Witness PRH553, T. 8 September 2015, p. 88; exhibit P370 (Statement of Jawdat Ahmad), paras 14-16; exhibit
P371 (Statement of Abd-al-Hadi El-Abdallah), paras 13-14; exhibit P372 (Statement of Mohammed Hamawi), paras
11-13; exhibit P373 (Statement Khaled Yakhni), paras 13-15; exhibit P374 (Statement of Mervat Hamcho), paras 1314; exhibit P375 (Statement of Fayza Rafaayeh); exhibit P376 (Statement of Wassim Abdo), paras 13-16; exhibit
P404; exhibit P464 (Statement of Ahmed Srour), paras 14-15; exhibit P554 (Statement of Zeyad Obeid), paras 17-22;
exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 511, 531, 550, 568, 587, 604, 623, 642,
658; exhibit P797 (Extract from Alfa subscriber database), rows 1, 3, 5, 7, 9, 12 on p. 1, row 1 on p. 5, row 20 on p. 6.
Case No. STL-11-01/T/TC

725 of 2642

18 August 2020

R332711

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

with information from previous customers of his shop or from customers of nearby mobile shops
in Tripoli.4738 He testified that very rarely were valid identity documents used to purchase SIM
cards.4739 Shops, including his, illegally used the same documents, attaching them to multiple
application forms.4740 They did so because Alfa provided an incentive of two or three USD to prepaid SIM card wholesalers for every completed subscriber application form submitted with an
identification document.4741 The date on the eight Red mobile application forms—Wednesday
12 January 2005—was when Witness 553 completed the forms, but was not necessarily the date
that he sold the SIM cards.4742 He did not know who bought the eight SIM cards used in the Red
mobiles,4743 and it was possible that the SIM cards were bought by the same person or by different
people.4744
2275. The users of the Red mobiles did not use several common mobile features. No text
messages were sent from any Red mobile.4745 The only text messages they received were Alfa
service messages, except for one text message that Mr Platt described as a misdial. 4746 There were
also no voicemails, and call forwarding was not used.4747

For Red 741, compare chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’,
(B) (2) (f) ‘Red 741’.
4738
Gary Platt, T. 26 July 2016, p. 6; Witness PRH553, T. 8 September 2015, pp 65-73; exhibit P796.1 (Network
analysis report – updated 8 February 2018), paras 510-511; exhibit P404.
4739
Witness PRH553, T. 8 September 2015, pp 50-52, 66-68; see also exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 510; Saadeddine El-Ajouz, T. 31 August 2015, p. 50 (a number of shops or points of
sale just put identification cards that were incorrect or false to obtain the incentive that Alfa was paying for every
identification card).
4740
Witness PRH553, T. 8 September 2015, pp 48, 50-53, 66-68, 73, 77; exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 510.
4741
Witness PRH553, T. 8 September 2015, pp 46-48, 52-53, 90-91; exhibit P1194 (Statement of Witness PRH707,
25 January 2016), para. 26; Witness PRH707, T. 19 April 2016, pp 43-44, T. 17 February 2016, p. 23. See also
Saadeddine El-Ajouz, T. 31 August 2015, pp 48-49; Jihad Tannir, T. 2 September 2015, pp 8, 17, 19.
4742
Witness PRH553, T. 8 September 2015, pp 67, 70, 74-75.
4743
Witness PRH553, T. 8 September 2015, p. 88.
4744
Witness PRH553, T. 9 September 2015, pp 16-17.
4745
Exhibit P1114 (Expert report of John Edward Philips - Red mission phones), paras 6.3.15.33, 6.3.15.37, 6.3.16;
exhibit P1118 (PowerPoint presentation on common mission phones, John Edward Philips), slide 17; exhibit P796.1
(Network analysis report – updated 8 February 2018), para. 501.
4746
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 501, 506.
4747
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), paras 6.3.15.33, 6.3.15.37, 6.3.16;
exhibit P1118, slide 17.
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2276. All transactions that the investigators could identify for the Red mobiles were cash only, 4748
for example, the purchase of handsets for the Red mobiles. Therefore, no financial trail—such as
bank or credit card details—was left.4749 Also, all Red mobiles were pre-paid.4750
2277. The Red mobiles were active in Beirut and the Zouk-Mosbeh and Faraya areas, while their
purchase, initialisation and re-crediting occurred in Tripoli. According to Mr Platt, this was done
to create a false trail.4751
2278. Mr Platt considered that the covert nature of the Red mobiles is evidenced by the volume
of calls between them, the lack of calls to third parties and the lack of text messages sent by Red
mobiles. Together with the limited time the network was used, ‘it’s a clear indication of network
phones operating in the covert fashion during that operational period for an operational purpose
which clearly ceased on the 14th of February’.4752

6.

Submissions

2279. The Prosecution submits that the complexity of the attack, the gravity of the objective and
the inevitability that the use of the Red mobiles would be forensically associated with the crime
rendered the use of a ‘mission phone’ imperative. It required nothing less than a dedicated mobile
telephone network adopting extreme measures to ensure its provenance and complete anonymity
of its users. The Red network operated as a classic, paradigmatic ‘mission phone’ network
adopting extreme measures of covertness. It is a compelling fit for the exceptional profile required
to execute the crime.4753
2280. A series of elements in the Red network’s behaviour reflect a strong degree of coordination
and cohesion and show that it was overseen and operated by an organised and well-resourced
entity. These include: that the eight mobiles were purchased, set-up and topped up together; the
handsets were swapped in the first days of use, showing that SIMs and handsets were gathered,
separated and redistributed after use; the principal six mobiles only contacted each other on 11

4748

Mr Platt explained that they could not identify, for example, the point of sale of the top-up recharge cards. Gary
Platt, T. 26 July 2016, p. 6; see also exhibit P1118, slide 17.
4749
Gary Platt, T. 26 July 2016, p. 6.
4750
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), p. 4.
4751
Gary Platt, T. 15 April 2016, pp 75-76; exhibit P1118, slide 134.
4752
Gary Platt, T. 26 July 2016, p. 9.
4753
Prosecution final trial brief, paras 366, 449-451.
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days; USD 1,150-1,334 were spent for this limited use and a call credit of USD 495.18 remained
when they were disposed. They operated as a group with a specific focus in limited areas, namely
West or Central Beirut and Faraya or Mosbeh area. The calls were frequent, short, coordinated and
focused into limited blocks of time. The final day of use on 14 February 2005 shows a high degree
of synchronicity and a coordinated shut down.4754
2281. The Red network was the most covert of the four networks. A series of measures requiring
a high degree of discipline and focus were adopted to ensure their users’ anonymity. They
included: pre-paid subscriptions with no (or incorrect) subscriber details and untraceable cash-only
transactions. The mobile administration (purchase, set-up, repair and top-up) occurred in Tripoli,
a location remote from the mobiles’ areas of use and their users’ base area in Dahyieh; no text
messages were sent. No call forwarding or voice mail was used; all calls were made within the
network. Calls were principally restricted to daytime hours. Calls were prohibited from use in the
vicinity of the users’ base area in the heart of Dahyieh, except when following Mr Hariri to that
location on 31 January and 12 February 2005. Mobiles were switched off when not required. And
there was a coordinated disposal of SIMs and handsets following the execution of their purpose. 4755
2282. The Ayyash Defence submits that Mr Platt found that the Red mobiles were ‘covert’
without explaining the basis for this conclusion.4756
2283. The Sabra Defence submits that Mr El-Ajouz, the owner and general manager of Power
Group, was linked to the sale of the Red mobile SIM cards and was a member of Al-Ahbash.4757
The issue of Al-Ahbash’s possible role in the attack on Mr Hariri is addressed in analysing the
false claim of responsibility.4758
2284. In an in-court mid-trial summary, the Sabra Defence submitted that the Red mobiles were
bought to create a false lead.4759 According to the Sabra Defence, there is no evidence that they
did surveillance and there was no need to do it as Mr Hariri was killed on a road he ‘would use

4754

Prosecution final trial brief, para. 350.
Prosecution final trial brief, para. 349.
4756
Ayyash Defence final trial brief, para. 332.
4757
Sabra Defence final trial brief, para. 555. See also Decision on admission of Sabra Defence documents of 28 March
2018, paras 14, 47.
4758
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (I) ‘Possible involvement of al-Ahbash in
Mr Hariri’s assassination’.
4759
Submissions, T. 10 November 2016, pp 41-43.
4755
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literally all the time’.4760 The only explanation for their use was to leave a trace of their ‘presence
around Mr Hariri in the weeks leading up to the assassination to be discovered after the attack’. 4761
2285. In particular, according to the Sabra Defence, the Red mobiles were activated and or
recredited near the village of Minieh to set up a group of six Australian pilgrims who resided there
during part of January and February 2005.4762 The six pilgrims were in fact suspected for
Mr Hariri’s assassination ‘within no time’ after the attack.4763 The Sabra Defence also submitted
that the Red mobiles were bought—on Thursday 30 December 2004—by Mr Raed Fakhreddine
on behalf of his uncle Tareq, who was linked to ‘an entire group of persons of interest’.4764 The
Sabra Defence did not reiterate these submissions in its final trial brief.
2286. The Defence of the four Accused otherwise did not challenge the Prosecution’s argument
that the Red mobiles formed a covert network or the facts presented in support of this conclusion.

7.

Findings

2287. Based on Mr Philips’s and Mr Platt’s evidence, the Trial Chamber finds that the Red
mobiles formed a covert network from Tuesday 4 January 2005 to Monday 14 February 2005.
2288. The evidence that all eight Red mobiles operated in a highly organised manner. Ninetynine percent of communications by the Red mobiles—excluding service numbers—were with each
other is compelling. They called one another on only 11 days between Friday 14 January and
Monday 14 February 2005. Their periods of inactivity coincided, such as between Tuesday 4 and
Friday 14 January 2005. Their primary areas of use were West and Central Beirut. Five handsets
used by Red mobiles were purchased from the same store on the same date, 30 December 2004.
All their SIM cards were close in sequence and likely bought in the same area. Users swapped
handsets within the group of mobiles regularly and multiple times.
2289. The Red mobiles were all initialised on the provider network at the same time and place,
in the Tripoli area on Tuesday 4 January 2005, within minutes of each other. Similarly, all the
mobiles were topped up with additional credit in the Tripoli area on Wednesday 2 February 2005,
4760
4761
4762
4763
4764

Submissions,
Submissions,
Submissions,
Submissions,
Submissions,

T.
T.
T.
T.
T.

10
10
10
10
10

November
November
November
November
November
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2016,
2016,
2016,
2016,
2016,

p. 49.
p. 49. See also Gary Platt, T. 26 July 2016, p. 96.
p. 42; Gary Platt, T. 26 July 2016, pp 79-80, 83.
p. 42.
pp 41-42; Gary Platt, T. 26 July 2016, p. 79.
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within a 45-minute period. The principal six Red mobiles all made their last calls at the same time,
on Monday 14 February 2005, just before Mr Hariri’s assassination. All the Red mobiles were
deactivated from operation on the Alfa network on 17 March 2005. Their handsets and SIM cards
were never used again.
2290. The Trial Chamber notes further evidence—that some Red mobiles displayed sequential
patterns for their IMEI numbers, their handsets were basic models, the voice calls between Red
mobiles were of short duration and they all operated on the Alfa network—that may be less
compelling but nevertheless provides additional support that the Red mobiles were part of a
network.
2291. Further, the Red mobile users consistently acted in ways designed to preserve their
anonymity. The SIM card subscribers for the Red mobiles did not provide their actual identities.
The SIM card subscriptions were pre-paid, and only cash was used for transactions where the
payment methods could be identified. The Red mobiles sent no text messages to each other and
did not use voice mail or call forwarding. Users engaged in various transactions—purchasing
handsets and SIM cards, initialising and topping up the mobiles—in the Tripoli area, far from their
regular area of use in Beirut. Users also avoided night-time calls that could reveal where they lived.
The total remaining credit of approximately USD 500 when the Red mobiles were deactivated is
of lesser weight in comparison, but nevertheless provides some additional evidence of covertness.
2292. The Trial Chamber therefore concludes that the eight Red mobiles operated together as a
covert network. Their possible connection and common mission with the other networks is
addressed below.4765

E.

Blue network

2293. The Prosecutor pleaded that the Blue network of 15 mobiles was used to prepare for the
attack, including surveillance of Mr Hariri between 18 October 2004 and Monday 14 February
2005. These Blue mobiles communicated almost exclusively with each other and sent almost no
text messages.4766

4765
4766

See sub-section (G) ‘The networks’ common mission’.
Amended consolidated indictment, paras 15 (c), 19 (b).
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2294. The Blue mobiles were almost equally divided between the Alfa (seven) and the Touch
(eight) provider networks.4767
2295. Mr Philips and Mr Platt analysed 15 mobiles to determine whether they could be classified
as a network for purposes of the attack: Blue 233, Blue 235, Blue 322, Blue 324, Blue 428, Blue
501, Blue 585, Blue 610, Blue 742, Blue 813, Blue 817, Blue 864, Blue 940, Blue 965 and Blue
967.4768 Three other Blue mobiles—Blue 338, Blue 349 and Blue 354—were activated in March
2005, after the assassination, and are not linked to the attack. 4769
2296. The role of the Blue mobiles in the attack on Mr Hariri is analysed in detail in the
chronology of surveillance leading to the attack in chapter X ‘Chronology of network mobile
activity before Mr Hariri’s assassination on Monday 14 February 2005’.

1.

Setting up the network

2297. The Prosecution acknowledged that there is no evidence regarding the purchase of the
handsets of the Blue mobiles.4770
2298. As to the purchase of the SIM cards, the card for Blue 428 was sold on 16 December 2003,
while the cards for both Blue 742 and Blue 940 were bought on 25 December 2003.4771 The SIM
card subscription forms for Blue 610, Blue 585, Blue 233 and Blue 965 were dated, respectively,
17 December 2003, 17 October 2004, 21 December 2004 and 11 January 2005.4772 The date fields
in the SIM card forms for Blue 235, Blue 322 and Blue 324 were blank.4773 There was no
information on the points of sale or dates of purchase for the SIM cards for Blue 501, Blue 813,
Blue 817, Blue 864 and Blue 967.4774

4767

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 2-3, 7-8, paras 6.1.1.1-6.1.1.2;
John Edward Philips, T. 31 August 2016, p. 83.
4768
Gary Platt, T. 14 April 2016, pp 83-84, 90; exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 750, 752-753, 755, 761; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 2,
18, para. 6.1.1.2. See also exhibit P795 (Network analysis presentation), slide 74.
4769
Gary Platt, T. 14 April 2016, pp 90-91; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
749-750, 759-761; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 339.
4770
Prosecution submissions, T. 4 April 2016, p. 23.
4771
Exhibit P467 (Subscriber documentation for Blue network mobiles), ERN 60131823 (the identification form for
Blue 428 shows the date of purchase of 16 December 2003); exhibit P558 (Statement of Michel Maarawi), ERNs
60294946-60294947, 60294959-60294960.
4772
Exhibit P467, ERNs 60131627-60131628, SI-0001711, SI-0001713, SI-0001705.
4773
Exhibit P467, ERNs SI-0001704, SI-0001710, SI-0001712.
4774
Exhibit P792 (Alfa SIM cards’ activation and deactivation dates).
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2299. Seven Blue mobiles, all on the Alfa network—Blue 610, Blue 813, Blue 817, Blue 864,
Blue 428, Blue 742 and Blue 940—were activated on 9 December 2003 and first used on 17 and
25 December 2003.4775

Table 3 of John Edward Philips’s Blue Mission Phones report – exhibit P1115, p. 36
2300. Three Blue mobiles, from the Touch network—Blue 585, Blue 324 and Blue 322—were
activated on 23 September and 4 October 20044776 and first used on 18 October 2004. The
remaining Blue mobiles on the Touch network—Blue 965, Blue 233, Blue 235, Blue 501 and Blue
967—were activated in December 2004 and first used between 7 and 12 January 2005.4777

4775

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 8, paras 6.4.1.2, 6.4.1.8,
6.4.3.2, 6.7.2.1-6.7.2.2, 7.1; exhibit P792; exhibit P2137 (Metadata about Blue 428); John Edward Philips, T. 31
August 2016, p. 113; Gary Platt, T. 14 April 2016, pp 82, 86; see also exhibit P558.
4776
Exhibit P1101 (Touch list of activation and deactivation dates), p. 1. Blue 585 was sold to dealer ‘Elite’ on
1 October 2004 and Blue 324 and Blue 322 were sold to dealer ‘MIG’ on 8 October 2004.
4777
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.4.2.3, 6.4.2.6, 6.4.3.46.4.3.6, 6.7.3.1-6.7.3.2, 6.7.4.3-6.7.4.4, 7.1; exhibit P1101, p. 1; John Edward Philips, T. 31 August 2016, pp 98, 113;
Gary Platt, T. 14 April 2016, pp 86-87.
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Table 4 of John Edward Philips’s Blue Mission Phones report – exhibit P1115, p. 37
2301. The Blue mobiles were all used for the first time in the same area of the southern suburbs
of Beirut.4778

4778

Gary Platt, T. 14 April 2016, pp 86-88; exhibit P795 (Network analysis presentation), slide 70.
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Slide 70 with Blue mobiles’ initialisations from Gary Platt’s Network analysis presentation –
exhibit P795
2302. With regard to MSISDN numbers, Blue 322 and Blue 324 are close (3067322 and
3067324), as are Blue 233 and Blue 235 (3071233 and 3071235). 4779 As for any IMEI sequences,
Mr Philips’s evidence was that three Nokia 1100s used by the Blue mobiles were relatively close
to one another, with their numbers ending in 029255, 029288 and 029324.4780

2.

Equipment

2303. Seventeen different handsets were used for the 15 Blue mobiles: 16 Nokias and one
Motorola.4781 All handsets were basic models.4782

4779

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 7, para. 6.3.3.5.
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 8, para. 6.5.4.2.
4781
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 5, 7, paras 6.5.2.3-6.5.2.4,
6.5.2.8, 6.5.2.13-6.5.2.14, 6.5.2.16, 6.5.6, 7.1. Mr Philips excluded the period after 30 September 2005 for his analysis,
exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.5.2.1.
4782
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 7, paras 6.5.2.8, 6.5.2.13,
6.5.2.15, 6.5.2.20, 6.5.6, 7.1.
4780
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2304. Several handsets were swapped among eight Blue mobiles. Mr Platt commented that this
was evidence of group management and connectivity.4783 Mr Platt noted that, in addition, four
Yellow mobiles shared handsets with the Blue ones.4784 The following table sets out which mobiles
shared handsets:

Table regarding handset use from Gary Platt’s Network Analysis Report – exhibit P796.1, p. 128

3.

Usage

2305. The seven Alfa Blue mobiles activated in December 2003 were effectively inactive until
December 2004, except for regular top-ups and limited calls between the Blue mobiles, the Yellow

4783

Exhibit P790 (IMEI information for Alfa numbers); Gary Platt, T. 26 July 2016, p. 47. Mr Platt actually identified
nine Blue mobiles that swapped handsets, but one (Blue 349) was only activated in March 2005, after the attack.
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 787, 789.
4784
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 788-789, 935, 956, 1097.
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mobiles and unattributed numbers.4785 According to Mr Platt, these mobiles being kept active
through monthly topping up was evidence of organisational structure. 4786
2306. According to Mr Platt, during the initial phase of the network from 18 October until 22
December 2004, Blue 322, Blue 324 and Blue 585 only called each other. They operated as an
open-ended triangle, namely Blue 322 was in contact with Blue 585, and Blue 585 was in contact
with Blue 324 only. There were no calls between Blue 322 and Blue 324 until 22 December
2004.4787 The network then expanded with three more mobiles—Blue 610, Blue 817 and Blue
864—in December 2004.4788 By Saturday 15 January 2005, the nine other Blue mobiles had
joined.4789
2307. Mr Philips, however, provided a different account of the network’s expansion. On 23
December 2004, the seven Alfa Blue mobiles started calling each other as well as the three Touch
Blue mobiles.4790 The remaining five Blue mobiles started making calls in January 2005 and
contacted the other Blue mobiles.4791
2308. According to Mr Philips, all 15 Blue mobiles formed part of a closed-user group over the
period between Wednesday 12 January 2005 and Tuesday 15 February 2005.4792 His report stated
that, from 21 December 2004 until 15 February 2005, there were 1,450 calls between the

4785

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.7.2.5, 7.1; John Edward
Philips, T. 31 August 2016, p. 113; Gary Platt, T. 14 April 2016, pp 82, 100; see also exhibit P796.1 (Network analysis
report – updated 8 February 2018), para. 754; exhibit P795 (Network analysis presentation), slide 69.
4786
Gary Platt, T. 14 April 2016, pp 82, 83-86, T. 15 April 2016, pp 18-19.
4787
Gary Platt, T. 14 April 2016, pp 81-83, 88-89; see also exhibit P796.1 (Network analysis report – updated 8
February 2018), paras 752, 756; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones),
paras 6.7.3.4-6.7.3.5, 7.1; exhibit P795, slides 65, 71.
4788
Gary Platt, T. 14 April 2016, p. 89; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
752, 757; see also exhibit P795, slide 72.
4789
Gary Platt, T. 14 April 2016, pp 83, 90; exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 752-753, 758; see also exhibit P795, slide 73.
4790
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.7.3.6-6.7.3.7, 7.1; John
Edward Philips, T. 31 August 2016, p. 114.
4791
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), section 6.7.4.
4792
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 2-3, 9, 18; John Edward
Philips, T. 31 August 2016, pp 83-84.
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15 mobiles.4793 Blue mobiles called each other 94 per cent of the time, network calls amounted to
five per cent and all other calls totalled one per cent.4794

Slide 29 of John Edward Philips’s PowerPoint presentation – exhibit P1118
2309. In his network report, Mr Platt’s analysis of the Blue mobiles’ activity focused on a larger
period: from when the first group of three Blue mobiles were consistently used in October 2004
until the Blue mobiles’ final activity in September 2005.4795 Not taking into account contacts with
service numbers, Mr Platt found that approximately 97 per cent of communications within the Blue
mobile group was with other Blue mobiles during this period.4796
2310. In his testimony, Mr Platt focused instead on the period from 18 October 2004 to Monday
14 February 2005. During this period, the Blue mobiles were involved in 1,799 calls: 86 per cent
(1,549 calls) were Blue-to-Blue network calls; one per cent (21 calls) were Blue network calls

4793

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.62.58, p. 286 (table
173), see also pp 8, 289.
4794
John Edward Philips, T. 31 August 2016, pp 48, 85-86; exhibit P1115 (Expert report of John Edward Philips –
15 Blue mission phones), p. 8.
4795
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 749, 756-761, 780-786.
4796
In the report, Mr Platt does not specify the total number of calls analysed. Exhibit P796.1 (Network analysis report
– updated 8 February 2018), para. 780.
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which did not connect with the intended Blue mobile users; 11 per cent (196 calls) were calls or
text

messages

from

communication

service

providers

or

from

the

internet—such

as

advertisements;4797 and two per cent (33 calls) were contacts with third party numbers.4798 Mr Platt
testified that 79 per cent of calls involving the Blue mobiles between 18 October 2004 and 14
February 2005 occurred after 7 January 2005.4799 According to Mr Platt, the Blue Network was
‘largely closed’.4800

Slide 85 from Gary Platt’s Network analysis presentation – exhibit P795
2311. Almost all, 91 per cent, of the Blue mobile activations occurred in the Beirut area.4801
Similarly, the list of top ten cells activated by Blue mobiles included eight locations in the southern
suburbs of Beirut and two in western Beirut.4802 The top three cells were the same, and in the same

4797

Gary Platt, T. 15 April 2016, pp 38-39. See also Gary Platt, T. 6 April 2016, pp 39-41.
Gary Platt, T. 15 April 2016, pp 38-40. See also exhibit P795, slide 85.
4799
In his network report, where Mr Platt’s analysis of the Blue mobiles’ activity focused on the larger period between
October 2004 and September 2005. He listed the monthly average number of all Blue mobiles’ calls. This shows a
significant increase in the number of calls also between May and August 2005. Gary Platt, T. 15 April 2016, pp 4344; exhibit P796. 1 (Network analysis report – updated 8 February 2018), para. 781; see also exhibit P795, slide 88.
4800
Gary Platt, T. 14 April 2016, p. 84.
4801
Gary Platt, T. 15 April 2016, p. 49; see also exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 792; exhibit P795, slide 90.
4802
These were MOVPIK1 and CARACA3; see also exhibit P795, slides 91-92.
4798
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order, as those of the Yellow mobiles, namely Alfa’s SFEIR2, and Touch’s Sfeir_B and
Sfeir_A.4803
2312. Nearly four per cent of Blue mobile activations occurred in the Zouk-Mosbeh and Faraya
areas, where some mobiles activated the cell masts ‘which congregated around the main routes to
the Faqra villa’.4804 Activity in this location was limited to between 25 December 2004 and
28 January 2005.4805 Mr Platt testified that the Yellow mobiles were also active in these areas in
December 2004.4806
2313. One per cent of usage occurred in the area between Jounieh and Tripoli over a few days
between Tuesday 28 December 2004 and Wednesday 2 February 2005.4807 This percentage and
period are similar to the Yellow mobile activations in the same area. 4808 Mr Platt commented that
the activity in the Tripoli and Faraya areas for a limited time in late December was unusual, given
their prior areas of use in the southern suburbs of Beirut or south Lebanon. 4809
2314. Finally, almost four per cent of Blue mobile activations occurred in south Lebanon and less
than one per cent were in the Baalbek and in the Bekaa valley areas. 4810 Similar activity by Yellow
mobiles in Baalbek is analysed below.4811
2315. From January 2004 through January 2005, the seven Alfa Blue mobiles had credit added
on a group basis, meaning they were topped up together—in groups of five and two—from the
same distributor on the same date, time and location in the southern suburbs of Beirut, using

4803

Gary Platt, T. 15 April 2016, p. 49; see also exhibit P795, slides 91-92.
Gary Platt, T. 15 April 2016, pp 47-49, 51-52; see also exhibit P795, slides 90, 94.
4805
Gary Platt, T. 15 April 2016, p. 51.
4806
Gary Platt, T. 15 April 2016, p. 48.
4807
Gary Platt, T. 15 April 2016, pp 46-47, 50-51. See also exhibit P795, slides 90, 93.
4808
Gary Platt, T. 15 April 2016, pp 46-47.
4809
Gary Platt, T. 15 April 2016, p. 54.
4810
Gary Platt, T. 15 April 2016, pp 47-49, 51-52; see also exhibit P795, slide 90. In his network report, when
describing the Blue network’s area of operation, Mr Platt mentioned ‘a significant usage in the Baalbek area’, without
explaining this further, exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 792. As noted
above, in the report, Mr Platt’s analysis of the Blue mobiles’ activity focused on the larger period between October
2004 and September 2005. The different period of consideration explains the difference in Mr Platt’s evidence about
the Blue mobiles’ usage in the Baalbek area. This is consistent with Mr Philips’s evidence that ‘movement in the latter
half of 2005, particularly from June onwards, by many Blue phones, also includes an area ⁓ 67 kilometres north-east
around Baalbek, an area only seemingly visited during the period of specific interest by [Blue 864] on 18th January
2005’, exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 5. See also exhibit P795,
slides 90, 94.
4811
See sub-section (F) (3) ‘Usage’.
4804
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sequentially numbered top-up vouchers.4812 These Blue mobiles’ recharge cards were also in
sequential order with those used by some Yellow mobiles. According to Mr Platt, this showed
connectivity between the Blue and Yellow mobiles4813 and was evidence of group management
and organisation.4814
2316. After January 2005, the process changed to single user top-ups.4815 Some mobiles
continued to recharge on the same days, but the times and locations changed. This coincided with
the seven Alfa Blue mobiles joining the network over December 2004 and January 2005, which
Mr Platt interpreted to mean that they were given to a user after being maintained for almost
12 months.4816
2317. One mobile—Blue 610—was dominant in terms of call volume and usage areas. 4817 There
were also five other ‘core’ mobiles: Blue 817, Blue 864, Blue 585, Blue 324 and Blue 233.4818
These six mobiles were involved in 75 per cent of all Blue mobile calls from 21 December 2004
to Tuesday 15 February 2005,4819 and over 90 per cent of their calls were among themselves.4820
Between Thursday 27 January and Monday 14 February 2005, their call activity increased

4812

Gary Platt, 15 April 2016, pp 2-6; exhibit P795, slides 79-80; exhibit P796.1 (Network analysis report – updated
8 February 2018), paras 772-775; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p.
6, paras 6.6.8.1, 7.1. Alfa provided the Prosecution with information on the recharge cards and recharge dates for the
seven Blue mobiles, whereas in 2004 and 2005, Touch did not retain recharge data. Exhibit P796.1 (Network analysis
report – updated 8 February 2018), paras 763, 777; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
para. 312.
4813
Gary Platt, T. 14 April 2016, pp 94-99, T. 15 April 2016, pp 2-5, 9-18, 20-21, T. 26 July 2016, pp 39-42, 45;
exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 766, 769, 772, 775, 778-779. See also
exhibit P795, slides 78-80.
4814
Gary Platt, T. 15 April 2016, pp 12, 14, 16-18; exhibit P785 (Alfa recharge information for 44 mobiles);
exhibit P786 (Alfa recharge information for Blue 428).
4815
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 6, para. 6.6.8.6.
4816
Gary Platt, T. 15 April 2016, p. 6; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 770,
776.
4817
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 8.
4818
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 3-4, 9; John Edward Philips,
T. 31 August 2016, p. 84; Gary Platt, T. 14 April 2016, p. 91; see also exhibit P795, slide 75.
4819
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 4; John Edward Philips, T. 31
August 2016, pp 88-89; see also exhibit P795, slide 75. According to Mr Platt, in the slightly different period, 14
January to 14 February 2005, these six mobiles made ‘approximately 73 per cent of all Blue-to-Blue calls’. Gary Platt,
T. 14 April 2016, pp 81, 91.
4820
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 4. According to Mr Platt,
99.57 per cent of all the communications on Blue 233 from 10 January 2005 to 21 September 2005—the period in
which Mr Ayyash allegedly used Blue 233—were with other Blue mobiles. Blue 233’s most common contact was
Blue 610. Further, between 18 October 2004 and 15 September 2005, the percentages of the Blue-to-Blue contact of
the other five Blue mobiles of the ‘Principal Six’, varied from 97 to 99.74 per cent. Exhibit P796.1 (Network analysis
report – updated 8 February 2018), paras 805, 814, 833, 853, 872, 890, 908; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), para. 393.
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substantially, while that of the remaining nine Blue mobiles decreased to a minimum. 4821 Mr Platt
stated that these six ‘core’ mobiles were not only the most active in terms of call volume, but also
the most mobile, in terms of locations.4822 The six ‘core’ Blue mobiles’ top cell site activations
shifted towards western Beirut from 27 January through 14 February 2005. 4823 After 14 February
2005, the group of six mobiles merged back into the larger group in terms of call activity and cell
site activations.4824
2318. Mr Platt noted that 96 per cent of all Blue-to-Blue calls were shorter than two minutes,
even though the mobiles had plenty of credit and could have made longer calls. 4825 He added that
five contacts were common to two or more Blue mobiles.4826 Also, some Blue mobiles had
common contacts with some Yellow mobiles, the Protel Company and the Great Prophet Hospital
in Beirut.4827

4.

Closure of the network

2319. After Monday 14 February 2005, the level of activity of Blue-to-Blue calls dropped
extensively.4828 The Blue mobiles stayed in operation until October 2005, when all except two—
Blue 813 and Blue 7424829—were deactivated by the provider networks.

4821

John Edward Philips, T. 31 August 2016, pp 103-104.
Gary Platt, T. 14 April 2016, pp 91-92.
4823
John Edward Philips, T. 31 August 2016, pp 106-107; exhibit P1118 (PowerPoint presentation on common mission
phones, John Edward Philips), slide 38.
4824
John Edward Philips, T. 31 August 2016, pp 85, 100, 107-108.
4825
Gary Platt, T. 15 April 2016, pp 45-46; see also exhibit P795, slide 89.
4826
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 782.
4827
Gary Platt, T. 15 April 2016, p. 41. See also exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 784-785, 980.
4828
Gary Platt, T. 15 April 2016, pp 43-44. The graph of the Blue network activity in exhibit P795 (Network analysis
presentation), slide 88, only covers the period between 18 October 2004 and 14 February 2005. Mr Platt’s report
shows the monthly ‘average percentage of contact between Blue mobiles and the average number of all calls/SMS of
Blue mobiles between October 2004 and September 2005’. According to the report, the average number of calls
decreased in March and April 2005 to increase again, however, in the months of May to July 2005. The average
percentage of Blue contacts did not decrease significantly in the months following February 2005. Exhibit P796.1
(Network analysis report – updated 8 February 2018), paras 780-781.
4829
Mr Platt testified that only one Blue mobile, Blue 742, was still active after the Blue network ceased to exist, in
2010. However, his report states that ‘the majority of the Blue Phones were deactivated by Alfa and Touch between
30 September and 14 November 2005’. Blue 813 was the only mobile deactivated after October 2005, on 14 November
2005. Mr Platt also noted that a SIM card replacement was requested for this mobile in the name of Ghamlouch—the
named subscriber of the line—whom the Prosecution was unable to locate or interview. Mr Platt underlined that this
person was also the named subscriber of Yellow 294. According to Mr Platt, while the Lebanese Ministry of Interior
stated that this ‘is a real person’, they have not been located since 2005, and ‘disappeared essentially’. Gary Platt,
4822
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Table 191 of John Edward Philips’s Blue Mission Phones report – exhibit P1115, p. 340

T. 15 April 2016, pp 22, 25, 27-30; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 798,
1004, 1043-1044; exhibit P467 (Subscriber documentation for Blue network mobiles), ERN 60131891.
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Table 196 of John Edward Philips’s Blue Mission Phones report – exhibit P1115, p. 347
2320. Mr Platt commented that the shutdown in ‘this sort of uniform fashion’—as it occurred
over a couple of weeks—reflected an organised process.4830 Mr Philips’s report stated that the
credit balance was more than USD 4,000.4831 In his report, Mr Platt stated that the approximate
amount left over on the Blue mobiles was USD 4,703.10.4832

4830

Gary Platt, T. 15 April 2016, p. 25. According to Mr Platt’s report, however, for the Blue mobiles the Alfa records
did not contain the reasons for deactivation and Touch records provided the reason as ‘expiry date’, exhibit P796.1
(Network analysis report – updated 8 February 2018), paras 798, 811, 846, 866, 885, 903, 921, 943, 963, 983, 1025,
1043, 1062, 1083; exhibit P792 (Alfa SIM cards’ activation and deactivation dates); exhibit P1101 (Touch list of
activation and deactivation dates); exhibit P2137 (Metadata about Blue 428).
4831
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 5-6, 8, paras 6.12.1.5-6.12.1.6;
see also exhibit P1101, p. 1; exhibit P792; exhibit P2137.
4832
In another passage of the report, Mr Platt stated that the total amount left was USD 5,160. Mr Platt testified that
the Blue mobiles had approximately USD 5,000 credit remaining on the mobiles, Gary Platt, T. 15 April 2016, pp 2124; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 799-803, 1213; see also exhibit P795,
slide 81. Mr Platt also testified that there was no Alfa or Touch record of any attempt to be refunded or to have the
money transferred to another mobile. Having noted this apparent inconsistency in remaining credit, the Trial Chamber
has calculated the amount of credit left on the Blue mobiles based on the information received from Alfa and Touch
(on the amount of credits, either in USD or on the number of units. Based on Alfa information, there was a slight, nonsignificant variation in the value of each unit depending on the value of the relevant Alfa scratch card). The Trial
Chamber has found that the amount left was of approximately USD 4,702 without including the amount of credit on
Blue 742 at that time, as that mobile was not deactivated by 2005, exhibit P789 (Credit balance at time of deactivation
for 14 mobiles); exhibit P787 (Alfa explanation of USD value for unit of credit); exhibit P788 (Credit balance for Blue
742); exhibit P1093.7 (Annex 13 to Witness PRH705’s statement of 16 December 2015); exhibit P1194 (Statement
of Witness PRH707, 25 January 2016), para. 18, p. 5; exhibit P826 (Witness PRH705’s statement of 16 November
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2321. Mr Philips surmised that continued use of the Blue mobiles after 14 February 2005 could
be explained because another mission had to be undertaken.4833 According to Mr Platt, ‘whoever
was organizing and managing the Blue network’ was fairly satisfied that they ‘were still covert
enough to be used as an organizational set of phones’. But, in his view, by October 2005, it was
decided they could no longer be used. They were not covert enough for whatever reason. 4834
2322. Mr Philips noted in his report that the Blue mobiles’ long period of operation was unusual
in the context of ‘mission’ mobiles.4835

5.

Anonymity

2323. Mr Platt commented that it was impossible to trace the subscriber of any of the Blue
mobiles as being the true user.4836 No subscriber details were provided for four Blue mobiles—
Blue 817, Blue 864, Blue 501 and Blue 967.4837 For six mobiles—Blue 233, Blue 324, Blue 322,
Blue 742, Blue 940 and Blue 965—those whose names were on the subscriber forms provided
evidence that they never purchased these SIM cards.4838 In three cases—Blue 585, Blue 235 and
Blue 813—the subscriber could not be located,4839 yet for one of these, the person was not in
Lebanon at the time of purchase.4840 Two mobiles were subscribed under the same name, and a
counterfeit document was provided with the applications.4841

2015), para. 313, stating that, in 2004 and 2005, it was not possible to transfer pre-paid credit from one Touch Magic
line to another.
4833
John Edward Philips, T. 31 August 2016, p. 100.
4834
Gary Platt, T. 14 April 2016, p. 92.
4835
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 4.
4836
Gary Platt, T. 15 April 2016, p. 31.
4837
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 791, 884, 902, 942, 1024; exhibit P797
(Extract from Alfa subscriber database).
4838
Blue 742 and Blue 940 were subscribed under the same name. Exhibit P467 (Subscriber documentation for Blue
network mobiles), ERNs SI-0001710, SI-0001712-SI-0001713, SI-0001705; exhibit P574 (Statement of Witness
PRH702), paras 10-14; exhibit P567 (Statement of Witness PRH094), paras 10-15; exhibit P573 (Statement of Witness
PRH090), paras 10-15; exhibit P566 (Statement of Witness PRH493), ERNs 60289075, 60289079-60289081; exhibit
P555 (Statement of Hatem Yaghi), paras 6-11; Witness PRH090, T. 2 September 2015, pp 80-81; exhibit P797; exhibit
P796.1 (Network analysis report – updated 8 February 2018), paras 791, 810, 867, 962, 1005, 1063, 1084. For Blue
233 and Blue 322, compare chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine
Badreddine’, (B) (2) (c) ‘Blue 322’ and (d) ‘Blue 233’.
4839
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 791, 828, 922, 1044; exhibit P467
(Subscriber documentation for Blue network mobiles), ERN SI-0001704; exhibit P797.
4840
The named subscriber of Blue 585. Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
791, 826, 828; exhibit P467, ERN SI-0001711; exhibit P399 (Ministry of Interior information about travel of
individuals); exhibit P400 (Entry/exit records), p. 2.
4841
Mr Platt’s report states that ‘In two cases, the identification card was determined to be counterfeit (Blue 610 and
Blue 428)’. Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 791. It appears from the
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2324. There were only two text messages between the Blue mobiles between 21 December 2004
and 15 February 2005 and no voice mails.4842 Outside of this period, the Blue mobiles engaged in
more SMS activity.4843
2325. The mobiles were all pre-paid.4844 All traceable transactions were made in cash.4845
2326. According to Mr Platt, the set-up, formation, cessation, financing and maintenance of the
Blue mobiles were evidence of their organisation as a network, whereas the nature of the mobiles’
subscriber details, their financing and activity demonstrated that this network was covert. 4846

6.

Submissions

2327. The Prosecution submits that the Blue network was used to coordinate preparations for the
attack, including surveillance.4847 The Blue network’s cohesion is demonstrated by the following:
purchases of SIM cards was coordinated. The network was setup around the same time in the same
area. Top-ups were coordinated in same areas using sequential recharge cards; the coordinated
shut down of the network; coordinated patterns of call intensity with an increase in call frequency
leading up to 14 February 2005 with an immediate decrease thereafter; and regular top-ups despite
very limited use with unusually high credit balance at time of the network’s shutdown.4848 The
Blue mobiles’ ‘low forensic visibility’ enabled the adoption of less rigorous operating

sections on Blue 610 and Blue 428—subscribed under the same name—that a driver’s licence and a civil status extract
were provided with the respective applications (the dates of purchase appearing on them are, respectively, 17 and 16
December 2003). The Lebanese Ministry of Interior and Municipalities stated that the driver’s licence was counterfeit,
exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 848, 985; exhibit P467, ERNs 6013162660131631, 60131819-60131823; exhibit P398 (Authenticity of driver’s license number), pp 5, 19; exhibit P397
(Document from civil status directorate and letter from Directorate General for Political and Refugees Affairs), ERN
60144933.
4842
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 9, para. 6.10.17.19; John
Edward Philips, T. 31 August 2016, pp 91-92; Gary Platt, T. 15 April 2016, p. 38. Mr Platt stated that the content of
both text messages—which Blue 967 sent to Blue 235—was ‘9000301’. Exhibit P796.1 (Network analysis report –
updated 8 February 2018), paras 926, 1029, fn. 244. Mr Platt stated that he has reviewed available SMS content from
Touch. However, no document containing the content of these SMSs has been admitted into evidence.
4843
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 339 (table 190).
4844
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), pp 2-3, 5, 7-8, paras 6.1.1.16.1.1.2; see also John Edward Philips, T. 31 August 2016, p. 83.
4845
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), p. 9; John Edward Philips, T. 31
August 2016, p. 92; Gary Platt, T. 15 April 2016, p. 38, T. 26 July 2016, p. 38.
4846
Gary Platt, T. 15 April 2016, pp 52-55; see also exhibit P795 (Network analysis presentation), slides 67, 69-70,
77-82, 84.
4847
Prosecution final trial brief, para. 359.
4848
Prosecution final trial brief, para. 361.
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measures.4849 Nonetheless, the Blue network adopted a high degree of covertness and discipline to
ensure their users’ anonymity. Measures that were adopted were: pre-paid subscriptions; false or
no subscriber details; virtually complete closed-user group activity; and almost no use of text
messaging.4850
2328. It can be inferred from the fact that false or misleading documents were used that mobile
subscribers provided no documents. If they had supplied them, the mobile dealers would have used
them to obtain their incentives from the network providers. However, because the providers
offered an incentive program to the mobile dealers, the fact that incorrect documents were sent to
the providers is not an act that the Prosecution attributed to the Accused themselves. 4851
2329. According to the Sabra Defence, the practice of providing incorrect subscription forms in
the purchase of lines was sweeping and broad and was not limited to any alleged criminal activity.
There was no evidence that the forms linked to the Blue mobiles were provided by the buyers of
the lines themselves, as they may have been kept by the relevant shops—as Witness 553 did for
the Red mobiles—and then attached to the lines when the seller filled out the relevant forms. 4852

7.

Findings

2330. The Trial Chamber finds that at least the six ‘core’ Blue mobiles formed a network and that
they operated covertly from some time in December 2004 until Monday 14 February 2005.
2331. The timing as to the Blue mobiles’ registration and first use on the provider networks helps
to show that there was an organised set up of a Blue network. The seven Alfa Blue mobiles were
activated and first used in December 2003. Blue 322, Blue 324 and Blue 585 were activated in
September or October 2004, and then all first used in October 2004. Five Blue mobiles registered
on the provider network on various dates in December 2004 and were first used in January 2005.
All the mobiles were first used in the same area in the southern suburbs of Beirut. These various
sub-groups reflect to some degree an organisational hand behind them.

4849
4850
4851
4852

Prosecution final trial brief, para. 359.
Prosecution final trial brief, para. 360.
Prosecution submissions, T. 15 April 2016, pp 33-35.
Sabra Defence submissions, T. 15 April 2016, pp 35-36.
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2332. The levels of inactivity and activity also corresponded among the Blue mobiles. The
mobiles were effectively inactive until December 2004, with the exception of three mobiles calling
each other as an open-ended triangle from 18 October until 22 December 2004. They had a
heightened burst of activity with almost 80 per cent of all calls taking place between Friday
7 January and Monday 14 February 2005 with activity then dropping off precipitously. This is
strong evidence that the various mobiles coordinated with each other.
2333. The most compelling evidence of their organisation is the closed user group among the
Blue mobiles. Excluding service communications, the Blue mobiles communicated exclusively
with each other 97 or 99 per cent of the time, according to Mr Platt’s and Mr Philips’s respective
calculations. The Trial Chamber finds that the percentages of Blue-to-Blue contacts reflect near
exclusive communications among the Blue mobiles.
2334. The recharging process for the seven Alfa Blue mobiles between January 2004 and January
2005—involving the mobiles being topped up together at the same time and location, using
sequential charge cards—also weighs in favour of an organisational process. So too does the
handset swapping among eight Blue mobiles and the fact that the Blue mobiles were almost always
used in Beirut.
2335. Another strong indicator is the activity of the six ‘core’ Blue mobiles—Blue 233, Blue 324,
Blue 585, Blue 610, Blue 817 and Blue 864. These six mobiles accounted for 75 per cent of all
Blue mobile activity between December 2004 and February 2005, moved together as a group to
activate cells in western Beirut and had exclusive communications with each other, apart from
service calls.
2336. Other evidence—including sequential patterns for some Blue mobiles’ IMEI and MSISDN
numbers, the use of basic handset models and nearly all Blue mobile voice calls lasting less than
two minutes—also weighs in favour of the Blue mobiles being part of a network.
2337. The Trial Chamber has considered that—unlike the Red and Green networks—the Blue
mobiles did not cease activity around the time of the attack. Instead, they stayed in operation until
October 2005. Three new Blue mobiles even joined the network after the attack, in March and
April 2005. Mr Philips and Mr Platt gave evidence on the possible existence of multiple missions
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or operational purposes. Nevertheless, the mobiles’ failure to cease operations after the attack may
weigh against a finding of a network connected to the 14 February 2005 attack.
2338. Similarly, the purchase of the Blue mobiles’ handsets and SIM cards provides little support
that they formed part of a network. It is true that two pairs of Blue mobiles—Blue 428 with Blue
610, and Blue 742 with Blue 940—were subscribed under the same names, at the same shop. But
for the other Blue mobiles, the purchases ranged from December 2003 to January 2005, or there
was no information available. This evidence therefore is insufficient to conclude that the purchase
of the Blue mobiles was coordinated.
2339. In terms of covertness, no correct subscriber details were provided for any of the Blue
mobiles. Cash was used to make mobile-related payments. There was virtually no text messaging
and no voice mails. Thousands of dollars of credit remained when the Blue mobiles were
deactivated in October and November 2005.
2340. The Trial Chamber received evidence that mobile dealers submitted incorrect subscriber
information to a network provider to qualify for the provider’s incentive program. However, it also
received evidence of a counterfeit document being submitted for two Blue mobile subscription
applications and of named subscribers in six Blue mobile applications never having purchased the
SIM cards. This adds to the other evidence, such as the closed user group, demonstrating the Blue
mobile users’ commitment to secrecy.
2341. In conclusion, the Trial Chamber finds that the virtually exclusive communications within
the mobile group, the coordinated activities of the six ‘core’ mobiles and the lack of subscriber
details all point to the existence of a covert Blue network of 15 mobiles, or, at the very least, six
‘core’ mobiles. Their possible connection and common mission with the other networks is
addressed below.4853

F.

Yellow network

2342. The Prosecutor pleads in the amended consolidated indictment that the Yellow network
consisted of 13 mobiles used between 1 September 2004 and Friday 7 January 2005. Four of these
mobiles were used by members of the assassination team for preparation of the attack, including

4853

See sub-section (G) ‘The networks’ common mission’.
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for surveillance of Mr Hariri. The call activity of these four mobiles involved contact almost
exclusively with other Yellow mobiles.4854
2343. While the Yellow network originally had 18 mobiles, only 134855 operated within the
network by 18 October 2004.4856 Mr Platt therefore examined the following 13 mobiles: Yellow
024, Yellow 078, Yellow 120, Yellow 170, Yellow 294, Yellow 425, Yellow 457, Yellow 513,
Yellow 618, Yellow 669, Yellow 763, Yellow 932 and Yellow 933. He focused particularly on
Yellow 024, Yellow 294, Yellow 457 and Yellow 933, because, in his view, the users of these
mobiles were involved in most of the surveillance and contacts. 4857
2344. The activity of the Yellow mobiles as it concerns the attack on Mr Hariri is detailed in the
analysis of the chronology of events leading to his assassination in chapter X ‘Chronology of
network mobile activity before Mr Hariri’s assassination on Monday 14 February 2005’.

1.

Setting up the network

2345. The Yellow mobiles were activated by the service providers over a period of several years,
from 1999 to 2003.4858 Specifically, Yellow 024 was subscribed on 20 June 2002, Yellow 457 in
July or August 2002 and Yellow 294 on 15 January 2003.4859 Mr Platt also gave evidence that

4854

Amended consolidated indictment, para. 15 (d); Prosecution pre-trial brief, paras 6, 29.
Gary Platt, T. 6 April 2016, pp 27, 29; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1100-1101. Mr Platt explained that, when he says Yellow ‘phones’ (which are referred to here as ‘mobiles’), he means
to refer to ‘the SIM cards and the handsets combined’. During the period considered, in fact, none of the Yellow
handsets changed. Gary Platt, T. 6 April 2016, pp 26-27, 29. The Trial Chamber notes, however, that Mr Platt testified
that several Yellow mobile users swapped handsets with each other and with other mobiles, see para. 2348, below.
4856
Yellow 920, Yellow 488, Yellow 576 and Yellow 960 had ceased communications with other Yellow mobiles by
1 February 2004 and Yellow 809 by June 2004. In his report, Mr Platt stated that 13 Yellow mobiles were used
between 1 September 2004 and 7 January 2005. Mr Platt’s testimony, for the reasons noted above (para. 2), focused
on the period starting on 18 October 2004. Gary Platt, T. 6 April 2016, p. 29; exhibit P796.1 (Network analysis report
– updated 8 February 2018), paras 1100-1101, 1111-1112.
4857
Gary Platt, T. 25 January 2017, p. 47, T. 26 January 2017, pp 14-15; exhibit P796.1 (Network analysis report –
updated 8 February 2018), para. 1103.
4858
Gary Platt, T. 6 April 2016, p. 26; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
1107.
4859
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1131, 1151, 1193; exhibit P467 (Alfa
active identification form for Yellow 457), ERN 60138225; exhibit P562 (Statement of Rania Keserwany); exhibit
P797 (Extract from Alfa subscriber database), p. 5, ERN D0472168.
4855
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Yellow 933 was activated on 26 July 2002;4860 however, the cited evidence refers to a different
mobile.4861
2346. The 13 Yellow mobiles were a mixture of Alfa (seven) and Touch (six) mobiles.4862
2347. The Prosecution acknowledged that there was no evidence on the location or timing of the
purchase of the Yellow mobile handsets, and that the SIM card purchases did not demonstrate an
organisational process.4863

2.

Equipment

2348. According to Mr Platt, several Yellow mobile users swapped handsets with each other,
with Blue mobiles and with personal mobiles 170 and 165.4864 Also, handsets used by Yellow 294
and Yellow 933 were later used by former Yellow mobiles, namely Yellow mobiles that continued
contact with each other after the Yellow network ended.4865 The following table shows how
handsets were swapped:

4860

Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1171.
Exhibit P1101 (Touch list of activation and deactivation dates), citing number ‘3871933’ and not Yellow 933’s
MSISDN ‘3971933’.
4862
Mr Platt explained that lines beginning with digits 31 to 35 were from the Alfa network, and those beginning with
30 and 36 to 39 were from the Touch network. The Alfa mobiles were Yellow 078, Yellow 120, Yellow 294, Yellow
513, Yellow 457, Yellow 669 and Yellow 763, and the Touch mobiles were Yellow 024, Yellow 170, Yellow 425,
Yellow 618, Yellow 932 and Yellow 933. Gary Platt, T. 6 April 2016, pp 16, 30, 37; see also exhibit P796.1 (Network
analysis report – updated 8 February 2018), paras 1131, 1171, 1193.
4863
Prosecution submissions, T. 4 April 2016, pp 7, 11.
4864
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1122-1124; exhibit P790 (IMEI
information for Alfa numbers).
4865
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1128, 1143-1144, 1187. Mr Platt also
cited examples of handset swapping within the network during periods of use preceding those that he focused on in
his oral testimony (18 October 2004 - 7 January 2005). Exhibit P796.1 (Network analysis report – updated 8 February
2018), paras 1186, 1208.
4861
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Table with handset use from Gary Platt’s Network Analysis Report – exhibit P796.1, p. 197

3.

Usage

2349. The Yellow mobiles started operating as a network from 2002 onwards—when they started
communicating with each other—until January 2005.4866 Mr Platt’s testimony focused on their
activity during the period 18 October 2004 to Friday 7 January 2005, while his report focused on

4866

Gary Platt, T. 6 April 2016, pp 26-27, 29; exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 1108-1109.
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a different starting date, Tuesday 1 February 2004.4867 He testified that this was relevant to the
chronology of events and coincided with the evolution of the Blue network, with which the Yellow
network had strong connectivity.4868
2350. Mr Platt commented that the Yellow network was ‘pretty active’, with two peaks in
activity—on 13 November 2004 and around 19 to 21 December 2004. According to Mr Platt, the
Yellow network calls then gradually decreased, consistent with the network ending by Friday
7 January 2005.4869
2351. Between 18 October 2004 and Wednesday 12 January 2005, the Yellow mobiles were
involved in 2,296 calls. Of these, 63 per cent (1,436 calls) were Yellow-to-Yellow calls. Fifteen
per cent (342 calls) were service calls to or from the network and messages generated from the
internet—such as advertisements.4870 Twenty-two per cent (513 calls) were calls with third
parties.4871 Finally, four calls were described as ‘transition Yellow’, as they occurred between
7 January 2005—when the last Yellow call occurred—and 12 January 2005—when all the users
of the Yellow mobiles changed.4872 These calls were service calls and calls to third parties. 4873

4867

Or 12 January 2005, as including the period between 7 January 2005—when the last Yellow call occurred—and
12 January 2005—when all the users of the Yellow mobiles changed. Gary Platt, T. 6 April 2016, pp 26, 28, 34, 36,
43; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1099, 1109; see also exhibit P795,
slides 6, 13, 16. Mr Platt, in a passage of his testimony, mistakenly indicated the period as between October 2004 and
February 2005. From the rest of his evidence, it is clear that the period considered was up to 12 January 2005 only.
Gary Platt, T. 6 April 2016, pp 37-43.
4868
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 777-778, 1218-1219. Mr Platt
identified 14 mobiles as being part of the network in that period, noting however that Yellow 809 was last used in
June 2004 (exhibit P1251 (Call sequence table for Yellow 809)). It is not clear whether, in Mr Platt’s network report,
the ‘transition’ period between 7 and 12 January 2005—also discussed in his testimony—is taken into account for
calculating the monthly average percentage of Yellow contacts for January 2005. Exhibit P796.1 (Network analysis
report – updated 8 February 2018), paras 1099, 1109-1110, 1113-1114.
4869
Gary Platt, T. 6 April 2016, p. 46; see also exhibit P795, slide 18.
4870
Gary Platt, T. 6 April 2016, pp 39-41; see also exhibit P795, slide 16.
4871
Gary Platt, T. 6 April 2016, p. 42; see also exhibit P795, slide 16.
4872
See sub-section (F) (4) ‘Closure of the network’, below.
4873
Gary Platt, T. 6 April 2016, p. 43; see also exhibit P795, slide 16.
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Slide 16 of Gary Platt’s Network analysis presentation - exhibit P795
2352. Mr Platt also examined the activity of four Yellow mobiles more closely. Yellow 294 was
involved in 552 calls from 29 May 2004 to 7 January 2005.4874 Of these, 88 per cent were with
other Yellow mobiles and more than 82 per cent of Yellow 457’s calls, from 1 February 2004 to
10 January 2005, were with Yellow mobiles.4875 Over 95 and 90 per cent, respectively, of Yellow
933’s and Yellow 024’s calls from 1 February 2004 to 6 January 2005 were also with other Yellow
mobiles.4876
2353. According to Mr Platt, the ‘quite high’ percentage of calls between Yellow mobiles shows
the organisational process behind the network.4877

4874

This is the attribution period for Yellow 294. Exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 1135; see also exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 369.
4875
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1135, 1157.
4876
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1178, 1199.
4877
Gary Platt, T. 6 April 2016, pp 44, 54-55.
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2354. Between October 2004 and February 2005, the Yellow mobiles primarily operated in
Beirut. Eighty-nine per cent of the calls activated cell towers located there. 4878

Slide 20 with Yellow mobiles’ activity from Gary Platt’s Network analysis presentation –
exhibit P795
2355. The top ten cells—which represented about 56 per cent of all activity—were located in the
southern suburbs of Beirut.4879 The top three cells were SFEIR2, Sfeir_B and Sfeir_A.4880

4878
4879
4880

Gary Platt, T. 6 April 2016, pp 49-50; see also exhibit P795, slides 20-21.
Gary Platt, T. 6 April 2016, pp 51-52; see also exhibit P795, slide 25.
Gary Platt, T. 6 April 2016, pp 50-51.

Case No. STL-11-01/T/TC

754 of 2642

18 August 2020

R332740

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Slide 22 with top Yellow mobiles’ cells from Gary Platt’s Network analysis presentation –
exhibit P795
2356. The second highest level of activity—8.5 per cent—was in South Lebanon. The majority
took place on weekends. Call activity occurred also in the Tripoli (0.5 per cent), Faraya (one per
cent) and Baalbek and Anjar (0.5 per cent) areas, where it was limited to a few days.4881 The
activity in Anjar took place on 28 and 29 September 2004. 4882
2357. Mr Platt commented that ‘the normal lifestyle’ of these mobiles reflected spending time in
Beirut and going to the countryside or south Lebanon in the weekends—as a lot of people in
Lebanon do.4883 This pattern of lifestyle changed around late December 2004 into early January
2005, when a few Yellow mobiles—only on a certain number of days—frequented the Zouk-

4881
4882
4883

Gary Platt, T. 6 April 2016, pp 49-54; see also exhibit P795, slide 24.
Gary Platt, T. 17 January 2017, pp 103-110, T. 18 January 2017, pp 6-15; exhibit P1784, pp 68-74, 88-98.
Gary Platt, T. 6 April 2016, p. 55.
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Mosbeh and Faraya areas. This was unusual, however, it linked with mobile activity on the other
networks, and it coincided with the Yellow network coming to an end around 7 January 2005. 4884
2358. On seven occasions between January 2004 and October 2004, the top-up cards used to add
credit to various Yellow mobiles displayed a sequential order. For example, in August and
September 2004, recharge cards with serial numbers ending in 070 and then 075 through 078 were
used to top up five Yellow mobiles.4885

Slide 11 with recharge card numbers from Gary Platt’s Network analysis presentation –
exhibit P795
2359. According to Mr Platt, this showed that the mobiles had an ‘organizational process behind
them in their financing’.4886 Also, Yellow mobiles on some occasions used top-up cards that were
in sequential orders with those used by Blue mobiles.4887 The Prosecution was unable to obtain
details of the shops where the recharging cards were purchased. 4888
2360. According to Mr Platt, in addition to contacting each other, users of the Yellow mobiles
also shared other contacts.4889 Every Yellow mobile was in contact with Yellow 294.4890 Twelve

4884

Gary Platt, T. 6 April 2016, pp 55-56.
Gary Platt, T. 6 April 2016, pp 33-34; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1104-1106; exhibit P785 (Alfa recharge information for 44 mobiles), pp 1, 22-23, 25, 26, 28. See also exhibit P795,
slide 11.
4886
Gary Platt, T. 6 April 2016, pp 33, 54-55.
4887
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 766, 769, 775, 778, 1104-1106; exhibit
P785.
4888
Gary Platt, T. 6 April 2016, p. 33.
4889
Gary Platt, T. 6 April 2016, pp 42-43, 47; exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 1102.
4890
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1116.
4885
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of them were also in contact with Protel,4891 a Beirut communications company,4892 and eight with
the Al-Rassoul Al-Aazam or ‘Great Prophet’ Hospital.4893 These contacts only were in one
direction: the Yellow mobiles called them and not vice versa.4894 Some Blue mobiles also had
contacts with Protel and the Great Prophet Hospital.4895
2361. Two Yellow mobiles—Yellow 457 and Yellow 120—were also in contact with Blue 428
in May 2004, before the Blue network was operative.4896 Yellow 425 and Yellow 809 were in
contact with Purple 018,4897 and Yellow 425 was also in contact with personal mobile 165.4898

4.

Closure of the network

2362. The Yellow network ceased operations in a staggered period from 30 December 2004 to
Wednesday

12

January 2005.4899

The last

Yellow-to-Yellow

call

occurred

on Friday

7 January 2005.4900 Some Yellow mobiles continued to be used after that day, but primarily for
service or third party calls.4901
2363. According to Mr Platt, after 7 January 2005, ‘handset and contact patterns changed
significantly’.4902 Instead of not being used—like mobiles in other networks—many Yellow

4891

Two numbers associated with the Protel Company. Exhibit P1630 (Subscriber note for landline 361); exhibit
P1635 (Subscriber note for landline 362). A third number was subscribed to Protel. Exhibit P2136 (Subscriber note
for landline 360); exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 18.
4892
Gary Platt, T. 26 July 2016, p. 46.
4893
Gary Platt, T. 6 April 2016, pp 42-43, 47; exhibit P1606 (Subscriber note for landline 206); see also exhibit P795,
slide 19. In his report, Mr Platt considered the larger period between 1 February 2004 and 7 January 2005. Twelve
Yellow mobiles were in contact with the ‘Great Prophet’ Hospital, whereas 14 Yellow mobiles were in contact with
Protel. Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1102, 1119-1120.
4894
Gary Platt, T. 6 April 2016, p. 47.
4895
Gary Platt, T. 15 April 2016, p. 41; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
784-785, 980.
4896
Gary Platt, T. 6 April 2016, pp 47-48; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
1121. The common contact predated 18 October 2004, the start date for the period Mr Platt focused on.
4897
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1115, 1118; exhibit P1953 (Attribution
report of Andrew Donaldson regarding Mr Sabra), annex B, pp 9, 15, ranks 307 and 447.
4898
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1117; exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), annex E (contact list of personal mobile 165), p. 2, rank 37.
4899
Gary Platt, T. 6 April 2016, pp 34, 36; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1111, 1126, 1214; exhibits P517, P1240-P1250 and P1252.
4900
Gary Platt, T. 6 April 2016, pp 28, 34. For the last calls on 7 January 2005, see exhibit P1240 (Call sequence table
for Yellow 294), p. 53, calls 1575-1577; exhibit P1242 (Call sequence table for Yellow 425), p. 29, calls 865, 867868; exhibit P1243 (Call sequence table for Yellow 932), p. 52, calls 1536-1538.
4901
Gary Platt, T. 6 April 2016, p. 34.
4902
Gary Platt, T. 6 April 2016, p. 34; exhibit P796.1 (Network analysis report – updated 8 February 2018), para.
1126.
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mobiles appeared to be redistributed among new users. 4903 By 12 January 2005, the 13 users of the
Yellow mobiles had changed.4904 Three of the Yellow mobiles continued contact with each other
after the shutdown of the Yellow network: Yellow 933, Yellow 078 and Yellow 170—the latter
becoming personal mobile 170 attributed to Mr Ayyash. 4905

5.

Anonymity

2364. Mr Platt only addressed the subscriber history of four Yellow mobiles. For Yellow 024 and
Yellow 933, no subscriber details were supplied.4906 Where they were supplied (Yellow 294 and
Yellow 457), the Prosecution was unable to locate and interview the relevant individuals.4907
According to Mr Platt, ‘the lack of subscriber information’4908 and ‘the fact that we are unable to
locate or confirm the identity of the subscribers’ is ‘characteristic of an attempt to be a covert
network’.4909
2365. The Trial Chamber also received evidence that Witness PRH107, whose identification card
was submitted to Alfa for the subscription of Yellow 763,4910 never owned a mobile and had no
idea why Alfa possessed their identification as a subscriber for that line. 4911

4903
Gary Platt, T. 6 April 2016, p. 35; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1166, 1189, 1210.
4904
Gary Platt, T. 6 April 2016, pp 28, 35; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1166, 1189, 1210.
4905
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1127-1128; exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 207-229, 246. For example, after it changed
users, ‘former Yellow 933’ continued to contact other ‘post Yellow phones’ in 2005, namely personal mobile 170 and
‘former Yellow 078’. Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1170, 1175, 1190.
4906
Gary Platt, T. 6 April 2016, p. 36; exhibit P796.1 (Network analysis report – updated 8 February 2018) (Network
analysis report – updated 8 February 2018), paras 1171, 1193; exhibit P1101 (Touch list of activation and deactivation
dates).
4907
Gary Platt, T. 6 April 2016, p. 36; exhibit P467 (Alfa active identification form for Yellow 457), ERN 60138225;
exhibit P562 (Statement of Rania Keserwany); see also exhibit P796.1 (Network analysis report – updated 8 February
2018), paras 1125, 1131, 1151; exhibit P797 (Extract from Alfa subscriber database), pp 4-5, ERNs D0472167D0472168.
4908
Gary Platt, T. 6 April 2016, p. 44.
4909
Gary Platt, T. 6 April 2016, p. 54.
4910
Exhibit P797, p. 6, ERN D0472169.
4911
The witness stated that ‘the only place’ where he used a copy of his identification was ‘social security’. Exhibit
P564 (Witness PRH107’s statement), paras 6-11, ERN 60302658. The Trial Chamber also admitted into evidence the
subscriber notes for Yellow 170 and Yellow 669, exhibits P1471 and P886.
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2366. Only two text messages were sent among the Yellow mobiles.4912 Mr Platt testified that
this showed ‘some form of discipline of usage’.4913 Also, all 13 Yellow mobiles used pre-paid
billing.4914
2367. Mr Platt classified the Yellow network as ‘semi covert’, meaning that there were ‘elements
of covertness’ but not the same high level of covertness as displayed by, for instance, the Green
network.4915 A semi-covert network like the Yellow mobiles would be chosen for surveillance
tasks because there was an operational need at the time.4916 He testified that, on 21 December 2004,
Yellow mobiles were used probably because it was decided that the risk of being detected was
minimal, given that it was almost two months before the attack. 4917

6.

Submissions

2368. The Prosecution submits that, while not characterised as a ‘mission phone’ network, the
behaviour of the Yellow network conveys unusual elements of co-ordination, cohesion and focus
indicative of an organised entity. These were the co-ordinated addition of Alfa credit using
sequential or near sequential recharge cards over a ten-month period until October 2004; the
network was shut down in a coordinated manner in the first week of January 2005. There was a
cohesive pattern of call locations, including a high concentration of network calls in the same
specific area of Dahyieh until the network’s disbandment on 7 January 2005, thereby mirroring
the concentration of Blue network calls. There was a high concentration of calls amongst the four
members of the ‘Principal Six’ using the Yellow network: Mr Ayyash, S6, S8 and S9. The focus
of call activity in the Anjar area and then west Beirut between the Yellow mobiles of Mr Ayyash,
S8 and S9 on 28 and 29 September 2004 was unusual. Finally there was an unusual focus of

4912

Yellow 294 received two text messages from Yellow 513 on 12 November 2004. The Prosecution does not have
the content of these text messages. Yellow mobiles also received text messages from service numbers. Gary Platt, T.
6 April 2016, p. 37; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1134, 1156, 1176,
1198; exhibit P1240 (Call sequence table for Yellow 294), p. 47; exhibit P1249 (Call sequence table for Yellow 513),
p. 65.
4913
Gary Platt, T. 6 April 2016, p. 37.
4914
Gary Platt, T. 6 April 2016, pp 16, 37, T. 14 April 2016, p. 95; see also exhibit P796.1 (Network analysis report
– updated 8 February 2018), paras 1131, 1171, 1193.
4915
Gary Platt, T. 6 April 2016, pp 38, 55.
4916
Gary Platt, T. 25 January 2017, pp 66-67.
4917
Gary Platt, T. 25 January 2017, p. 67. Mr Platt described the call activity that took place on 21 December 2004.
Exhibit P1793 (Chronology PowerPoint presentation – 20 December 2004 to 31 December 2004), slides 9-75.
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network call activity in the Zouk-Mosbeh and Faraya area over the last week of December
2004.4918
2369. The Prosecution argues that, given the Yellow network’s limited role and the fact that it
shut down in early January 2005, any forensic association with the attack was very remote, and
consequently the need for high covertness was correspondingly low. 4919 Nevertheless, the Yellow
network retained significant elements of covertness, albeit not to the same level as the three other
networks and was therefore classified as ‘semi-covert’. The following features ensured that users
remained unidentifiable. First, the mobiles retained pre-paid subscriptions whose subscribers were
either unrecorded, false or untraceable. Second, approximately 80 per cent of the calls were made
within the network,4920 and the remainder did not risk identifying the users. Third, only two text
messages were sent out of 1,437 communications. Fourth, the users left no identifiable financial
trail.4921
2370. The Prosecution also submitted that the shutdown of the Yellow network significantly
coincided with the first important period of the false claim preparation: the so-called COLA phase,
of activations of Mr Oneissi’s and Mr Sabra’s attributed Purple mobiles near the Arab University
mosque in Beirut, which ran from Wednesday 29 December 2004 to Friday 7 January 2005.
According to the Prosecution, the shutdown occurred because operational security was tightened
in anticipation of preparation for the assassination.4922
2371. No Defence counsel specifically addressed the Prosecution’s arguments on the Yellow
network’s features nor contested that the Yellow mobiles formed a covert network.

4918

Prosecution final trial brief, para. 365.
Prosecution final trial brief, para. 363.
4920
The Prosecution relies on the percentages calculated in Mr Platt’s report for the period 1 February 2004 to
12 January 2005. Prosecution final trial brief, para. 364, referring to exhibit P796.1 (Network analysis report – updated
8 February 2018), paras 1110, 1113, which state that the average rate of Yellow-to-Yellow contact ranged from 77.5
to 86.38 per cent per month, excluding service numbers. The Prosecution final trial brief refers to the Network Analysis
Presentation (exhibit P795, slide 16), where a shorter period between 18 October and 12 January 2005 is analysed and
the contacts with service numbers are also considered. The percentage identified there for Yellow-to-Yellow calls is
63 (the percentage of calls with service numbers and internet is 15 per cent).
4921
Prosecution final trial brief, para. 364.
4922
Prosecution final trial brief, para. 611.
4919
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7.

Findings

2372. The Trial Chamber finds that at least four Yellow mobiles—Yellow 024, Yellow 294,
Yellow 457 and Yellow 933—operated as a network and that they did so in a covert manner from
October 2004 until Friday 7 January 2005.
2373. During the period considered by Mr Platt—18 October 2004 to Wednesday 12 January
2005—Yellow-to-Yellow mobile contact represented 63 per cent of the communications. This is
a relatively high percentage that shows an organisational process behind the mobiles. The call
activity of four Yellow mobiles in particular—Yellow 294, Yellow 457, Yellow 933 and Yellow
024—involved nearly exclusive contact with other Yellow mobiles, further demonstrating their
coordination.
2374. The Yellow mobiles had similar patterns in their areas of use, primarily in Beirut and then
in other locations for just a few days, like Tripoli and Faraya. Even in these more distant locations,
a few Yellow mobiles activated cells around the same time, showing a level of coordination.
Further evidence of their coordination is the use of top-up cards in sequential order for Yellow
Alfa mobiles on several occasions between January 2004 and October 2004. However, the Trial
Chamber did not receive evidence of sequential topping up during the period Mr Platt focused on,
namely 18 October 2004 to 7 January 2005.
2375. The Trial Chamber has considered that—unlike the mobiles in the three other
networks4923—the Yellow mobiles may have changed users. Further, three mobiles continued
contact with each other after the end of the Yellow network on 12 January 2005. The shutdown of
the network is therefore of limited significance in establishing whether the mobiles were part of a
network.
2376. The Trial Chamber has also taken into consideration that the Yellow network did not
display many of the features of the other networks. 4924 For example, the Yellow mobiles were not
activated over a short period but rather over several years, from 1999 to 2003. Similarly, there is
no evidence that the handsets or SIM cards were purchased in a coordinated manner. It is not clear

4923
4924

Green, Red and Blue.
See sub-sections (C) ‘Green network’, (D) ‘Red network’ and (E) ‘Blue network’.
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whether the Yellow mobiles shared the same make and model of handsets or whether they used a
basic model.
2377. Mr Platt classified the Yellow network as ‘semi covert’, because it was ‘on the lower end
of the scale’ of covertness. However, the Trial Chamber considers that a network either is or is not
covert, based on Mr Philips’s and Mr Platt’s evidence as to the general characteristics of a mobile
network. A label of ‘semi-covert’ therefore does not assist the Trial Chamber in its analysis of the
Yellow mobiles.
2378. Instead, the Trial Chamber has focused on the relevant covert factors of the Yellow
mobiles. They used pre-paid subscriptions, only two text messages were sent by Yellow mobiles
and no actual subscribers were identified, at least for the four Yellow mobiles highlighted by Mr
Platt.
2379. The Prosecution also argued that the Yellow mobile users left no identifiable financial trail.
However, the evidence referred to only shows that the Prosecution could not obtain details of the
shops that sold the Yellow mobile recharging cards. So this factor does not weigh in favour of the
network’s covertness.
2380. As with the organisational factors, the Trial Chamber notes the absence of several covert
factors that were present for the other networks. 4925 The Trial Chamber received no evidence that
the Yellow mobiles’ area of main use was geographically remote from where they were purchased
and topped up. It is unclear whether the Yellow mobiles used voice mails and call forwarding.
2381. The Yellow network therefore presents the weakest case as a covert network among the
four networks, as the Prosecution acknowledges. Nevertheless, given the large percentage of
Yellow-to-Yellow calls, the similarity in the locations where they were used, the avoidance of text
messages and the lack of subscriber details for some mobiles, the Trial Chamber concludes that at
least the four ‘core’ Yellow mobiles operated as a form of covert network between October 2004
and Friday 7 January 2005. Their possible connection and common mission with the other
networks is addressed immediately below.4926

4925
4926

See sub-sections (C) ‘Green network’, (D) ‘Red network’ and (E) ‘Blue network’.
See sub-section (G) ‘The networks’ common mission’.
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G.

The networks’ common mission

2382. The Prosecutor pleaded in the amended consolidated indictment that the mobile groups
were interconnected. The assassination team used six Blue and Red mobiles, including on the day
of the attack.4927 Further, the networks were all operated by the same entity. 4928
2383. Mr Philips examined only the Green, Red and Blue networks and analysed whether they
had a common mission.4929 Mr Platt analysed all four networks to see if they were
interconnected.4930

1.

Common characteristics among the networks

2384. Mr Philips and Mr Platt pointed out several commonalities between the networks to
demonstrate that they were interconnected and engaged in a common mission.
2385. According to Mr Philips, the first is that the Green, Red and Blue networks shared common
periods of use.4931 Between 18 October and 10 November 2004, the Blue and Green network
mobiles made a small number of calls followed by a period of inactivity for both networks which
lasted until 20 December 2004.4932 From Tuesday 21 December 2004 until the beginning of
January 2005 the Blue and Green mobiles were again active.4933 From Monday 3 January to
Monday 10 January 2005, the calling rate among the Blue mobiles dropped and this was
accompanied by an absence of Green mobile calls.4934
2386. During the following period—until Monday 17 January 2005—Green mobile activity
resumed, Blue 233 and Blue 501 were first used, and the Red mobiles were first used in Beirut.4935
Between Tuesday 18 and Wednesday 26 January 2005, Blue mobile activity increased, the Green
mobiles continued their low level of activity and the Red mobiles were active on a single day. 4936

4927

Amended consolidated indictment, paras 14, 15 (c), 19, 39.
Prosecution final trial brief, para. 366.
4929
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), p. 2.
4930
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1215-1220.
4931
John Edward Philips, T. 1 September 2016, pp 3-5, 18-19; exhibit P1118 (PowerPoint presentation on common
mission phones, John Edward Philips), slides 49-51.
4932
John Edward Philips, T. 1 September 2016, pp 29-30; exhibit P1118, slide 52.
4933
John Edward Philips, T. 1 September 2016, pp 32-34; exhibit P1118, slide 52.
4934
John Edward Philips, T. 1 September 2016, p. 34; exhibit P1118, slide 52.
4935
John Edward Philips, T. 1 September 2016, p. 35; exhibit P1118, slide 52.
4936
John Edward Philips, T. 1 September 2016, pp 36-37; exhibit P1118, slide 52.
4928
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Finally, from Thursday 27 January until Monday 14 February 2005, the use of Red, Green and
Blue mobiles peaked.4937 Indeed, the peaks of the Green mobiles in the first part of February 2005
correlate with the top five peaks of the Red mobiles’ activity. The calling rate of the Green mobiles
doubled as an average over this period, as shown in the following table: 4938

Slide 52 with Green, Red and Blue networks’ activity from John Edward Philips’s PowerPoint
presentation – exhibit P1118
2387. Second, the days of use between the Green, Blue and Red networks largely overlapped.
Between Friday 14 January and Monday 14 February 2005, the Red mobiles were active on 11
days, the Green mobiles on 21 days and the Blue mobiles on all 31 days.4939 The Green mobiles
were in use on ten of the 11 days when the Red mobiles were used. 4940

4937

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.3.1.1-5.3.1.8, 5.3.5.2;
John Edward Philips, T. 1 September 2016, p. 24; exhibit P1118, slides 50-52.
4938
John Edward Philips, T. 1 September 2016, pp 24-25, 38; exhibit P1118, slides 49-52; exhibit P1211 (Call
sequence table of Green 023), pp 5-6; exhibit P1207 (Call sequence table of Green 300), p. 5.
4939
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.1.1, 5.2.7.1, 5.2.18.5,
5.4.8.4, 5.4.8.16-5.4.8.17; exhibit P1118, slide 49.
4940
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.3.1.8; John Edward
Philips, T. 1 September 2016, p. 8; exhibit P1118, slide 49.
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2388. Also, all calls between Green 300 and Green 023 on days when Red mobiles were active
took place during the Red mobiles’ operational periods.4941 Eighty per cent of these Green calls
occurred during periods of high call intensity between Red mobiles.4942 From Friday 28 January
until Monday 14 February 2005, the only day of Red mobile activity that was not accompanied by
Green mobile activity was on Thursday 10 February 2005, when Red 741 was also inactive.4943
This overlap is shown in the following table:

Slide 137 of John Edward Philips’s PowerPoint presentation – exhibit P1118

4941

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 6.9.2.11-6.9.2.12; John
Edward Philips, T. 6 September 2016, pp 24-26; exhibit P1118, slides 136-137.
4942
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 6.9.2.11-6.9.2.12; John
Edward Philips, T. 6 September 2016, pp 25-26; exhibit P1118, slide 137.
4943
John Edward Philips, T. 1 September 2016, pp 9, 11, T. 6 September 2016, p. 26; exhibit P1118, slide 49.
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2389. By contrast, when the Red mobiles were in use, the six core Blue mobiles were involved
in 187 calls, usually at the start and end of the Red mobile call periods. The six core Blue mobiles
were rarely used during the Red mobiles’ times of use.4944
2390. Third, Mr Philips gave evidence that, when the Green, Red and Blue networks were in
central and west Beirut between Friday 14 January and Monday 14 February 2005, they frequently
activated common cells.4945 The Alfa cells in central Beirut most frequently used by the six core
Blue mobiles were also frequently used by the Red mobiles.4946 The Blue and Green mobiles’ most
commonly activated cells between 13 October 2004 and Monday 14 February 2005 were in the
same area in Dahyieh, in the southern suburbs of Beirut.4947 The cells in central Beirut most
commonly used by Green 023 and Green 300 during this period were among the cells in central
Beirut most frequently used by the Red mobiles and the six core Blue mobiles. 4948 This is shown
on the map below prepared by Mr Philips:

4944

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.1.6, 5.4.2.2, 5.4.8.6.
John Edward Philips, T. 1 September 2016, pp 40-44; exhibit P1118, slides 55-58.
4946
Three of the six core Blue mobiles were on the Touch network. Exhibit P1117 (Expert report of John Edward
Philips – Common Mission Phones), paras 5.3.2.2, 5.3.2.7-5.3.2.10, 5.3.5.3, 6.8.1.6, p. 37 (map 3A), p. 39 (map 14A).
4947
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.2.11.1, 5.4.8.11,
6.2.3.1-6.2.3.54, 6.2.4.5-6.2.4.9, 6.4.3.1-6.4.4.13, 6.5.2.1-6.5.2.34; John Edward Philips, T. 1 September 2016, pp 46,
55-59; exhibit P1118, slides 60-64.
4948
John Edward Philips, T. 6 September 2016, pp 55-56; exhibit P1117 (Expert report of John Edward Philips –
Common Mission Phones), paras 5.3.2.2-5.3.2.3, 5.3.2.5, 5.3.2.7-5.3.2.10, 5.3.5.3, 6.8.1.6, pp 37-39 (maps 3A, 7A,
10A, 14A).
4945
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Map 23A with top cells from 14 January to 14 February 2005 for Green, Red and Blue networks
from Expert report of John Edward Philips—Common Mission Phones – exhibit P1117, p. 47
2391. Mr Platt agreed that, over the period of their existence, the networks shared common
geographical areas of use.4949 The Blue and Green mobiles were initialised in the same general
area between Hadath and Haret Hreik in southern Beirut.4950 The Yellow and Blue mobiles were
active in Tripoli on five days when Red SIM cards and handsets were purchased, repaired,
initialised or recharged.4951 All four networks were active in the Zouk-Mosbeh and Faraya areas
between December 2004 and February 2005 with co-location between some network mobiles on
some days.4952
2392. Further, the top three cells activated by the Blue mobiles were the same, and in the same
order, as those of the Yellow mobiles, namely SFEIR2, Sfeir_B and Sfeir_A.4953 One per cent of
Blue mobile activity occurred in the area near Jounieh and Tripoli over a few days between 28
4949
4950
4951
4952
4953

Gary
Gary
Gary
Gary
Gary

Platt,
Platt,
Platt,
Platt,
Platt,

T.
T.
T.
T.
T.

26
26
26
15
15

July 2016, pp 35-36, 48-50; exhibit P795 (Network analysis presentation), slides 137-138.
July 2016, p. 48; exhibit P795, slide 136.
July 2016, pp 49-63; exhibit P795, slides 137-143.
April 2016, pp 47-48, 51-52; see also exhibit P795, slides 90, 94, 144-147.
April 2016, p. 49; see also exhibit P795, slides 91-92.
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December 2004 and 2 February 2005;4954 this percentage and period was similar to the Yellow
mobiles’ activations in the same area.4955
2393. The fourth commonality is that the Green, Red and Blue networks were linked through
common users. In Mr Philips’s view, each user of the six core Blue mobiles also used one of the
six Red mobiles,4956 and the user of Blue 233 and Red 741 also used Green 300.4957
2394. Mr Philips examined the call data records of the six core Red and Blue mobiles between
Tuesday 4 January 2005 and Monday 14 February 2005 to determine whether each pair had a
single user. This evidence is summarised below, with the exception of the single user analysis for
Red 741 and Blue 233, which is addressed in analysing the attribution of network mobiles to Mr
Ayyash.4958 Mr Philips’s methodology in relation to single user analysis is analysed below chapter
IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (A) ‘Single
user analysis’.
2395. Mr Philips testified that he would expect few instances of co-location between the Blue
and Red network mobiles because they were used at different times and in different locations.4959
In addition to co-location, Mr Philips also took into account the movement of the network
mobiles.4960
2396. Mr Philips found:

•

For Red 636 and Blue 585 (attributed by the Prosecution to Subject 5): 11 pairs of calls,
three of which were activating cells with overlapping coverage, and seven of which were
activating cells that were at a distance that, in Mr Philips’s opinion, could be travelled in
the time between the calls and one instance of dislocation;4961

4954

Gary Platt, T. 15 April 2016, pp 46-47, 50-51. See also exhibit P795, slides 90, 93.
Gary Platt, T. 15 April 2016, pp 46-47.
4956
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.3.3.1-5.3.3.5, 5.3.5.45.3.5.5, p. 40 (table 20A); John Edward Philips, T. 6 September 2016, pp 55-56.
4957
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.3.5.6, p. 40 (table 20A).
4958
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (B) ‘Salim
Jamil Ayyash’.
4959
John Edward Philips, T. 1 September 2016, p. 96, T. 26 April 2017, pp 87-88.
4960
John Edward Philips, T. 26 April 2017, p. 88.
4961
Of the 11 pairs, three pairs of calls were within ten minutes of each other. Exhibit P1112 (Expert report of John
Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), p. 4, paras 7.1.1.1-7.1.11.1.
4955
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•

For Red 678 and Blue 610 (attributed by the Prosecution to Subject 6): 44 pairs of calls, 18
of which activated the same cell, and 25 activated cells that were at a distance that, in
Mr Philips’s opinion, could be travelled in the time between the calls and one instance of
dislocation;4962

•

For Red 946 and Blue 324 (attributed by the Prosecution to Subject 7): there were 13 pairs
of calls. One pair activated cells with overlapping coverage. Nine activated cells that were
at a distance that, in Mr Philips’s opinion, could be travelled in the time between the calls.
One activated cells that may preclude co-location and there were two instances of
dislocation;4963

•

For Red 893 and Blue 817 (attributed by the Prosecution to Subject 8): there were 40 pairs
of calls. Fourteen activated the same cell. Twenty-five activated cells at a distance that,
Mr Philips concluded, could be travelled in the time between the calls, and there was one
instance of dislocation;4964 and

•

For Red 652 and Blue 864 (attributed by the Prosecution to Subject 9): there were 21 pairs
of calls. Five of these connected to the same cell. Sixteen connected to cells within a
distance that, Mr Philips thought, could be travelled in the time between these calls. 4965

2397. Mr Philips identified a number of call pairs that would preclude the respective Red and
Blue mobiles from being co-located. All but one involved Red 636, Red 946 and Red 678
4962

Of the 44 pairs, 20 pairs of calls were within ten minutes of each other. Exhibit P1112 (Expert report of John
Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 7.2.39.1-7.2.63.2; exhibit P1113 (Expert report
of John Edward Philips – Revised single user analysis, with end cell review), paras 6.4.29.1-6.4.30.4, 6.4.51.16.4.51.9, 6.4.58.1-6.4.58.5, 6.4.69.1-6.4.71.4; see also exhibit P1117 (Expert report of John Edward Philips –
Common Mission Phones), paras 6.6.6.6, 6.6.6.8, 6.6.10.1, where Mr Philips counted sequences of calls instead of
pairs.
4963
Of the 13 calls, five call pairs were within ten minutes of each other. Exhibit P1112 (Expert report of John Edward
Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 7.3.1.1-7.3.11.1. In relation to the instance which may
preclude co-location, on 14 January 2005, at 12:25:19, Blue 324 activated Sfeir_B. At 12:27:53, Red 946 activated
EE3, which was approximately 5.75 kilometres from Sfeir_B. Blue 324 again activated Sfeir_B at 12:33:23. Exhibit
P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), para. 7.3.2.1.
4964
Of the 40, 22 call pairs were within ten minutes of each other. Exhibit P1112 (Expert report of John Edward Philips
– Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 7.4.5.1-7.4.26.2; exhibit P1113, paras 6.4.91.1-6.4.92.5,
6.4.103.1-6.4.104.6; see also exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras
6.6.8.6 and 6.6.8.8, where Mr Philips counted sequences of calls instead of pairs.
4965
Of the 21, seven call pairs were within ten minutes of each other. Exhibit P1112 (Expert report of John Edward
Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 7.5.5.1-7.5.14.2; exhibit P1113, paras 6.4.116.16.4.116.7, 6.4.119.1-6.4.120.9; exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones),
para. 6.6.9.7.
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activating cells in the Tripoli area either on Tuesday 4 January 2005 or on Wednesday 2 February
2005.4966 Mr Philips noted that these activations occurred either when the Red mobiles were still
being set up in the Tripoli area or when they were topped up there and that these ‘dislocations’
were likely deliberate.4967 One ‘dislocation’—involving Red 893 and Blue 817—occurred in
Beirut, on Monday 31 January 2005.4968 Mr Philips testified that a possible explanation for the
‘dislocation’ is that another user inadvertently took Red 893 from its usual user. 4969
2398. There were no calls between any of the Red and Blue network mobiles, but there was one
overlapping call between Red 893 and Blue 817, on 31 January 2005. 4970
2399. The fifth identified common feature is that the Green, Red and Blue networks either ceased
operating or significantly altered their calling patterns around the same time. Green 023 and Green
300 made their final call on Monday 14 February 2005 at 11:58.4971 The Red mobiles ceased
operating on that same day between 12:50 and 12:54.4972 As for the six core Blue mobiles, after

4966

On 4 January 2005, at 14:00, Blue 585 activated Sfeir_B in Beirut’s south. At 14:20, Red 636 activated
TOURBO1, which was approximately 77 kilometres from Sfeir_B. Exhibit P1112 (Expert report of John Edward
Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), para. 7.1.1.1. On 4 January 2005, at 14:00:11, Blue 324
activated Raouche_B. At 14:19:02, Red 946 activated TOURBO1, which was approximately 75 kilometres from
Raouche_B. At 14:43:59, Red 946 activated MINIEH2. At 15:03:08, Blue 324 activated Sfeir_B, which was
approximately 80 kilometres from MINIEH2. Exhibit P1112 (Expert report of John Edward Philips – Single user
analysis, Suspects 4, 5, 6, 7 and 8), paras 7.3.1.1-7.3.1.2. On 2 February 2005, at 19:08, Red 678 activated TOURBO3.
At 19:35, Blue 610 activated BRAJNE1, which was approximately 73 kilometres from TOURBO3. Exhibit P1112
(Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), para. 7.2.49.1; exhibit P1113,
paras 6.4.60.1-6.4.60.4.
4967
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 6.6.5.5, 6.6.5.8, 6.6.6.6,
6.6.6.9, 6.6.7.5, 6.6.10.6-6.6.10.8.
4968
At 09:54:54, Red 893 activated RAOUCH1 and ended the call 92 seconds later on KRAYTM1. At 09:56:14, Blue
817 activated CBOURJ1, which was about 5.25 kilometres from RAOUCH1 and about the same distance from
KRAYTM1. Exhibit P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8),
para. 7.4.6.1; exhibit P1113, paras 6.4.90.1-6.4.90.5; exhibit P1118, slide 73; John Edward Philips, T. 1 September
2016, pp 96-97.
4969
Mr Philips thought that when S6, using Red 678, called Red 893 at 09:54, S6 realised that Red 893 was in the
wrong hands and, using Blue 610, called S8 on its Blue mobile—Blue 817—at 10:10 to alert S8 of this. Blue 610
called Blue 817 again at 10:52, 11:08 and 11:10. At 11:07 and 11:16, Red 893 activated BIRABD1, the same cell that
Blue 817 activated at 11:10. This led Mr Philips to conclude that Red 893 and Blue 817 had been ‘reunited’. John
Edward Philips, T. 1 September 2016, pp 100-102; exhibit P1118, slide 73.
4970
The call overlapped by 12 seconds. Mr Philips listed one further overlapping call, which occurred on 12 February
2005. Red 893 had an incoming call that ended at 10:08:20. Blue 817 had an incoming call at 10:08:37. Mr Philips
stated that this call overlapped by 17 seconds. The Trial Chamber has reviewed the two calls and determined that there
was no overlap. Exhibit P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and
8), paras 7.5.14.9-7.5.14.11, 7.1.12.9-7.1.12.11, 7.2.63.9-7.2.63.11, 7.3.12.9-7.3.12.11, 7.4.26.9, 7.4.26.11.
4971
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.3.5.7, 6.10.2.1.
4972
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.3.5.8, 6.10.2.1.
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14 February 2005, they were involved in significantly fewer calls and activated fewer cells in
central and west Beirut.4973
2400. Mr Platt also testified about the networks’ coordinated and complementary operating
periods. The Yellow network ceased around the same time when the Blue network expanded to 15
mobiles.4974
2401. According to Mr Platt, the Green, Blue, Red and Yellow networks also shared common
features demonstrating that they were connected.4975 All four networks had an element of
covertness ‘in varying degrees’. The Green and Red networks were at the higher level, the Yellow
one ‘at the bottom’ and the Blue ‘slightly below’ the Green and Red networks.4976 The networks
displayed similar covert traits, including false subscriber details, limited use of text messages,
limited number of third-party calls and cash payments.4977
2402. Mr Platt also testified that all four networks were well-financed with recharging in bulk
and substantial credit remaining when the mobiles were shut down.4978 Yellow mobiles on some
occasions used top-up cards with numbers that were close in sequence to those used by Blue
mobiles.4979 Also, in some instances, Blue and Yellow mobiles were recharged close in time and
location.4980 Handsets were swapped between Yellow and Blue mobile users;4981 Blue and Yellow
mobiles shared some common contacts, like Protel and the Great Prophet Hospital;4982 and there
were two calls between Yellow and Blue mobiles.4983

4973

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.3.4.3, 5.3.5.9, 5.3.4.45.3.4.11, 6.10.2.3.
4974
Gary Platt, T. 26 July 2016, pp 36-37.
4975
Gary Platt, T. 26 July 2016, pp 68-70, 75; exhibit P796.1 (Network analysis report – updated 8 February 2018),
paras 1215-1220.
4976
Gary Platt, T. 26 July 2016, pp 35, 38.
4977
Gary Platt, T. 26 July 2016, p. 70.
4978
Gary Platt, T. 26 July 2016, pp 37, 69-71.
4979
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 766, 769, 775, 778, 1104-1106; exhibit
P785 (Alfa recharge information for 44 mobiles).
4980
Gary Platt, T. 26 July 2016, pp 39-42; exhibit P795, slides 132-133.
4981
Gary Platt, T. 26 July 2016, pp 46-47; exhibit P795, slide 135.
4982
Gary Platt, T. 15 April 2016, p. 41, T. 26 July 2016, pp 45-46. See also exhibit P796.1 (Network analysis report –
updated 8 February 2018), paras 784-785, 980.
4983
Gary Platt, T. 26 July 2016, p. 45; exhibit P795, slide 134. These contacts took place in May 2004, before the Blue
and Yellow networks were operative. Gary Platt, T. 6 April 2016, pp 47-48; exhibit P796.1 (Network analysis report
– updated 8 February 2018), para. 1121.
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2.

The roles of the various networks

2403. Mr Philips concluded that the purpose of the Red mobiles was to insulate the mission from
their users’ area of residence and therefore the identity of the users. 4984 Given their high forensic
profile, the discovery of the Red mobiles by investigators was inevitable. They were used in the
area of the crime scene at the time immediately preceding the crime and ceased use after the
crime.4985 Hence, the users of the Red mobiles took extreme care to limit their traceability, which
meant that the anonymity of the users of the Red mobiles was protected the most. 4986
2404. For example, the Red mobiles were expected to have the same base area as the
corresponding group of six core Blue mobiles, given the common users between the two
groups.4987 Yet the Red mobiles rarely connected to cells in the southern suburbs of Beirut, and
never in the areas of main concentration of call activity for the Blue and Green mobiles.4988 The
Red mobiles were also never used in south Lebanon.4989 According to Mr Philips, the users of the
Red mobiles made a deliberate effort to register and top-up the Red mobiles far from the main area
of use and base area of the Blue and Green mobiles.4990 No such attempts to administer the mobiles
away from their base area were made for the Blue or Green mobiles. 4991 The Red mobiles also left
a lesser ‘footprint’ as they were restricted in times and locations of use; this indicates that they
were used for a very specific purpose.4992
2405. The limitations on the use of the Red mobiles created a need for the Blue mobiles, which
could be used more generally.4993 The characteristics of the Blue mobiles suggest that they were
at the bottom of the hierarchy.4994 They provided general support, particularly during the mission

4984

John Edward Philips, T. 5 September 2016, p. 77; exhibit P1118 (PowerPoint presentation on common mission
phones, John Edward Philips), slides 125, 131.
4985
John Edward Philips, T. 5 September 2016, pp 77, 81-82, 79; exhibit P1117 (Expert report of John Edward Philips
– Common Mission Phones), para. 5.4.8.18; exhibit P1118, slide 127.
4986
John Edward Philips, T. 5 September 2016, p. 78, T. 6 September 2016, pp 19-21; exhibit P1118, slides 126-127,
134; exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.4.3, 5.4.8.15, 5.7.1.4,
5.8.1.3, 6.6.10.7-6.6.10.8.
4987
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.4.3.3.
4988
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.4.8.12.
4989
John Edward Philips, T. 6 September 2016, p. 16; exhibit P1118, slide 133.
4990
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.4.3, 5.7.1.4, 5.8.1.3,
6.6.10.7-6.6.10.8; John Edward Philips, T. 6 September 2016, pp 19-21; exhibit P1118, slide 134.
4991
John Edward Philips, T. 6 September 2016, p. 22.
4992
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.6.2.4, 5.6.2.13.
4993
John Edward Philips, T. 2 September 2016, pp 70-71, 83.
4994
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.6.2.11.
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set-up phase between 18 and 26 January 2005, 4995 and their use may have extended to more than
one mission.4996
2406. Also, the six core Blue mobiles, which had fewer anonymity safeguards, were used for a
general purpose because the Red mobiles could only be used at limited times and in limited areas,
while the Blue mobiles were used for calls to Dahyieh, even during times when the Red mobiles
were operational.4997 Further, the Blue mobiles were not associated with the crime and so there
was no need to safeguard their base area.4998 Thus, the Blue mobiles were also used to conceal the
mission base area from association with the mission.4999
2407. According to Mr Philips, the Green mobiles were ‘the mission command group’, in
particular, Green 023 and Green 300.5000 These two members of the Green group were part of the
mission command with a single link, that is, a ‘hotline’ or a dedicated communications link
between them.5001
2408. The Green mobiles also provided a communication path between ‘mission command’ and
‘field command’ which was available at all times and locations. 5002 The ‘command element’ used
this communication sparingly to leave only a light ‘footprint’ and avoid association with the Red
mobiles.5003 A ‘single chain of command’ via an ‘exclusive channel’ led to the user of Green 300—
the ‘Mission Field Commander’—who also, in Mr Philips’s view, used Blue 233 and Red 741.5004
In this way, Green 300 formed a ‘common thread’ linking the Blue and Red mobiles with Green
023.5005 This mobile is attributed to Mr Ayyash.

4995

John Edward Philips, T. 2 September 2016, pp 70, 85-87, 94-95; exhibit P1118, slides 111-112.
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.6.2.11.
4997
John Edward Philips, T. 6 September 2016, pp 15-16; exhibit P1117 (Expert report of John Edward Philips –
Common Mission Phones), paras 5.4.8.22-5.4.8.23, 5.4.8.25-5.4.8.26; exhibit P1118, slide 132.
4998
John Edward Philips, T. 2 September 2016, pp 82-83; exhibit P1118, slide 106.
4999
John Edward Philips, T. 2 September 2016, pp 85-87.
5000
John Edward Philips, T. 2 September 2016, p. 48; see also exhibit P1116 (Expert report of John Edward Philips –
Green mission phones), pp 4, 11-12.
5001
John Edward Philips, T. 2 September 2016, pp 69-70, T. 20 April 2017, p. 40, T. 25 April 2017, pp 107-108.
5002
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.8.27-5.4.8.28,
5.4.8.30-5.4.8.31.
5003
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.4.8.32; John Edward
Philips, T. 2 September 2016, pp 58-59, 74.
5004
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.6.2.5, 5.6.2.17.
5005
John Edward Philips, T. 2 September 2016, pp 46-47, 70, T. 6 September 2016, p. 56.
4996

Case No. STL-11-01/T/TC

773 of 2642

18 August 2020

R332759

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

2409. Green 0235006 and Green 300 also initiated ‘hierarchical call flows’, namely Green mobile
activity that was followed by Blue or Red mobile activity,5007 during exceptional Blue mobile
activity in the mission set-up phase and later during Red mobile activity in the ‘mission execution
phase’.5008 Mr Philips identified examples of these hierarchical call flows between Green and Blue
mobiles on 18, 19 and 25 January 2005.5009 Hierarchical call flows between Green and Red mobiles
occurred on Friday 28 January 2005,5010 Monday 31 January 2005,5011 Thursday 3 February
2005,5012 Tuesday 8 February 2005,5013 Friday 11 February 2005,5014 Saturday 12 February
20055015 and Monday 14 February 2005.5016
2410. Blue 233 also demonstrated a leadership role, because its movement, call patterns and the
fact that this user allegedly had a Green mobile indicate that they managed the groups of Blue and
Red mobile users.5017 Blue 233 was the dominant mobile during the mission set-up phase. It had
contact with 13 of possible 14 Blue mobiles. It was the only mobile that was active every day
between Wednesday 12 January and Monday 14 February 2005. Blue 233 had the highest call
volume during the mission set-up phase. It was inextricably linked to mobile activity in Baalbek,
Anjar, Tripoli and north-east of the airport and had the most contact with the ‘Blue base mobile’
(Blue 501).5018
2411. As set out more fully in analysing the chronology of events in the lead-up to the attack,5019
the Yellow mobiles were active at the same place and around the same time, namely Tripoli on
5006

John Edward Philips, T. 6 September 2016, pp 52-53; exhibit P1118, slide 148.
John Edward Philips, T. 5 September 2016, pp 13, 55.
5008
John Edward Philips, T. 5 September 2016, pp 2-3.
5009
John Edward Philips, T. 5 September 2016, pp 6-9, 12-16, 18, 20-27, 30-31, 35-36, 55-58, 69-71; exhibit P1118,
slides 113-115, 117-118, 120-122.
5010
John Edward Philips, T. 6 September 2016, pp 27-30; exhibit P1118.2 (Amended slide 139 of exhibit P1118).
5011
John Edward Philips, T. 6 September 2016, pp 37-38; exhibit P1118, slide 140.
5012
John Edward Philips, T. 6 September 2016, pp 38-40; exhibit P1118, slide 141.
5013
John Edward Philips, T. 6 September 2016, pp 40-41; exhibit P1118, slide 141.
5014
John Edward Philips, T. 6 September 2016, p. 41; exhibit P1118, slide 141.
5015
John Edward Philips, T. 6 September 2016, pp 41-42; exhibit P1118, slide 142.
5016
John Edward Philips, T. 6 September 2016, p. 43; exhibit P1118, slide 143.
5017
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.5.2.4, 5.6.2.14; John
Edward Philips, T. 2 September 2016, pp 74-75, T. 6 September 2016, pp 60, 63-66; exhibit P1118, slides 101-102,
153.
5018
John Edward Philips, T. 5 September 2016, pp 40-46; exhibit P1118, slides 117-118; John Edward Philips, T.
6 September 2016, pp 56-58; exhibit P1118, slide 152. Absent other evidence, the Trial Chamber was unable to
conclude that Blue 501 could be qualified as the ‘Blue base mobile’ and what, if anything, the significance of any
limited movement of that mobile was.
5019
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’.
5007
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Tuesday 28 December 2004 and Tuesday 4 January 2005, that the Red SIM cards were likely
purchased and first registered on the provider network. According to Mr Platt, this demonstrated
connectivity among the networks.5020 They were also active at times and places close to Mr Hariri
and his residences, such as Haret Hreik during Mr Hariri’s meeting with Mr Nasrallah on 21
December 2004, the Faqra area in late December 2004 and Quraitem Palace in late December 2004
and January 2005.5021 Mr Platt testified that the Yellow mobile activity in Faqra at the same time
and place as Blue mobile activity there showed connectivity between the networks. 5022

3.

The common mission

2412. Mr Philips concluded that the common mission was likely a serious incident which
occurred on Monday 14 February 2005 around 12:54 in the afternoon, most probably to the north
of central Beirut.5023
2413. Mr Philips examined the location and timing of calls for clues about the mission for which
the mobiles were used.5024 In particular, he considered that the location of the last calls ‘would
normally be expected to be in the general area of the scene of the crime.’5025 That is because
mobiles would only be used if, and as long as, they are fundamental to the commission of a crime
as they can be traced and lead to the identification of the users.5026 Once the mission has been
executed, any further use would unnecessarily risk discovery by investigators and the identification
of the users.5027
2414. Because the Red mobiles had the strongest protections of their users’ anonymity, they were
the group most likely chosen to conduct the mission.5028 Therefore, the area of use of the Red
mobiles, in central and west Beirut, was anticipated to be associated with the intended ‘target’ of

5020

Gary Platt, T. 26 July 2016, pp 57, 62-63.
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’.
5022
Gary Platt, T. 26 July 2016, p. 72.
5023
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.8.1.48.
5024
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.7.1.1, 5.8.1.4.
5025
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.7.1.5.
5026
John Edward Philips, T. 2 September 2016, p. 49; exhibit P1117 (Expert report of John Edward Philips – Common
Mission Phones), paras 5.7.1.2-5.7.1.3.
5027
John Edward Philips, T. 2 September 2016, p. 49.
5028
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.4.8.15, 5.6.2.4,
5.6.2.13; John Edward Philips, T. 5 September 2016, p. 78; exhibit P1118 (PowerPoint presentation on common
mission phones, John Edward Philips), slides 126-127.
5021
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the mission.5029 In particular, all of the Red mobiles’ last calls were around the same time, and all
activated cells were within two kilometres of the St Georges Hotel on Rue Minet el Hosn in central
Beirut.5030
2415. Similarly, almost an hour before the Red mobiles’ last call, Green 023 and Green 300 last
called each other, when Green 300 activated the MRAICI1 and PHENMB1 cells north-east of
central Beirut, close to the crime scene.5031 The final calls of the Red and Green mobiles are shown
on the following map:

5029

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.4.8.16.
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.7.1.5, 5.7.1.10; John
Edward Philips, T. 2 September 2016, pp 56-57; exhibit P1118, slide 93.
5031
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.7.1.6-5.7.1.7; exhibit
P1207 (Call sequence table of Green 300).
5030
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Slide 94 with final Green and Red calls from John Edward Philips’s PowerPoint presentation –
exhibit P1118
2416. Approximately one hour before the explosion, Green 300, Blue 233 and Red 741 activated
cells in the Parliament and crime scene area.5032 No other Blue mobile activated cells in the same
area around this time.5033

4.

Submissions

2417. The Prosecution submits that the behavioural features of the Green, Red and Blue
networks, as identified through Mr Philips’s expert analysis, collectively demonstrate that these
networks were engaged in a common purpose.5034 These features were: first, the common periods
of existence, patterns of use and fluctuations in call intensity; second, the common areas of use in

5032
5033
5034

Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.5.2.6-5.5.2.7.
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.7.1.9.
Prosecution final trial brief, paras 393-394.
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Tripoli, the area around Zouk-Mosbeh and Faraya, the area around Quraitem Palace, the
Parliament and the crime scene location and the coastal road connecting these locations; third, a
convergence of final calls; fourth, their complementary roles and functions; and fifth, hierarchical
call flows between Green 023, Green 300 and Green 071.5035 The Prosecution also notes steps
taken by the Yellow network users to further the common purpose, such as the presence of Yellow
mobiles during the purchase and set-up of the Red mobiles, surveillance of Mr Hariri and his
residences in late December 2004 and hierarchical call flows to Yellow mobiles. 5036
2418. The Red mobiles’ primary function was to facilitate the execution of the crime. Their
ancillary function was first to insulate the other networks, which were associated with Dahyieh,
from discovery by investigators, and second, to create a false association between the covert
network and the Tripoli area.5037 The Prosecution submits that the Blue mobiles were a freer form
of communication used in the preparation of the mission during the mission set-up phase and later
as alternative mobiles when the Red mobiles were not or could not be used, as was the case for
calls to and from Dahyieh.5038 The Green mobiles provided a communication channel between the
user of Green 023, who controlled and directed the other covert networks, and the users of Green
300 and Green 071 whose role was to effect and execute the two limbs of the conspiracy, namely,
the assassination and the false claim.5039
2419. The Prosecution also argues that, in the months preceding the attack, the four mobile
networks—Red, Green, Blue and Yellow—shared common characteristics of covertness,
organisation, discipline and generous resourcing to a lesser or greater degree.5040 In addition,
several other features among the four networks support the conclusion that they belonged to one
and the same entity. These include: common administration like handset swapping, common
contacts and inter-contacts, common areas of use and common users.5041
2420. In particular, the expert analysis of the Green, Red and Blue networks demonstrates that,
in addition to their coordinated activities, the networks shared a number of exceptional features

5035
5036
5037
5038
5039
5040
5041

Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution

final
final
final
final
final
final
final

trial
trial
trial
trial
trial
trial
trial

brief,
brief,
brief,
brief,
brief,
brief,
brief,
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aimed at concealing the identities of their users. These included: pre-paid subscriptions with false,
missing, or untraceable subscriber information; further, all, or nearly all, calls being made within
each network; also, no, or nearly no, text messages exchanged. Tellingly, the Green and Red
networks ceased operation on the day of the attack.5042 They conveyed such a high degree of
covertness, cohesion and focus that they have been classified as ‘mission phone groups’—a rare
phenomenon associated with serious, complex and sophisticated criminal activity.5043 The
characteristics of the ‘mission phone groups’ mirror the qualities required to prepare for, coordinate and execute an attack of the complexity, magnitude and sophistication that took place on
Monday 14 February 2005.5044
2421. The Ayyash Defence submits that Mr Philips’s evidence is unreliable regarding the roles
or functions of the networks, the roles and functions of individual mobiles within the networks and
the hierarchy between the networks. According to the Ayyash Defence, as Mr Philips based his
conclusions on content-less mobile calls and call patterns without any accompanying
methodology,

they

therefore

carry

limited

weight

because

they

are

speculative

and

uncorroborated.5045
2422. Moreover, the Prosecution presented no methodology for how one could determine the
hierarchies and roles of mobiles, or a standard against which one could measure what is normal or
unusual behaviour in Lebanon or anywhere else.5046

5.

Findings

2423. The Trial Chamber finds that the Green, Red, Blue and Yellow networks were
interconnected and coordinated with each other.
2424. As Mr Philips’s analysis shows, the Green, Red and Blue mobiles shared key
characteristics: their peak use coincided in the month before the explosion on 14 February 2005.
The Green 023, Green 300 and the Red mobiles ceased operating immediately before the
explosion. The core six Blue mobiles significantly changed their use after the explosion. One user

5042
5043
5044
5045
5046

Prosecution final trial brief, para. 13.
Prosecution final trial brief, para. 344.
Prosecution final trial brief, para. 345.
Ayyash Defence final trial brief, paras 286-290.
Ayyash Defence final trial brief, para. 290.
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had mobiles of each of the three networks.5047 At least two users had both Red and Blue
mobiles.5048 The Red and Blue mobiles frequently activated cells in the same area of west Beirut.
The Green 023, Green 300 and the Red mobiles frequently activated common cells in the northern
part of central Beirut. Green 023 and Green 300 also frequently made calls during periods of Red
mobile activity.
2425. Mr Philips and Mr Platt reached similar conclusions. Mr Platt concluded from common
features between the Green, Blue, Red and Yellow networks, such as their covertness and method
of financing, that they were connected. Yellow and Blue mobiles were especially linked, through
coordinated top-ups, exchange of handsets, common contacts and direct calls.
2426. The Trial Chamber accordingly finds that:

•

three Green mobiles—Green 023, Green 071 and Green 300—operated as a covert network
from 13 October 2004 until Monday 14 February 2005;

•

eight Red mobiles—Red 572, Red 636, Red 652, Red 662, Red 678, Red 741, Red 893 and
Red 946—operated as a covert network from Tuesday 4 January 2005 until Monday
14 February 2005;

•

At least six ‘core’ Blue mobiles—Blue 233, Blue 324, Blue 585, Blue 610, Blue 817 and
Blue 864—operated as a covert network from December 2004 until Monday 14 February
2005; and

•

At least four ‘core’ Yellow mobiles—Yellow 024, Yellow 294, Yellow 457 and Yellow
933—operated as a type of covert network from October 2004 until Friday 7 January 2005.

5047
Mr Ayyash, see chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’,
(B) (2) ‘Network mobiles’.
5048
Apart from Mr Ayyash, the Trial Chamber is satisfied that Red 678 and Blue 610 were used by the same person,
but the co-location evidence is insufficient to establish that the remainder of the pairs of mobiles also had a single user
beyond reasonable doubt.
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H.

Purple group of mobiles
1.

Introduction

2427. The three Accused, Mr Merhi, Mr Oneissi and Mr Sabra are alleged to have prepared and
carried out the false claim of responsibility for the attack on Mr Hariri. They are alleged to have
communicated for this purpose via their personal mobiles. The Prosecution termed the three
mobiles as the ‘Purple Phones’. This group of three mobiles is additional to the four colour-coded
closed networks—the Blue, Red, Yellow and Green networks—that were allegedly involved in
different ways in the attack.
2428. In the amended consolidated indictment, the Prosecutor pleads that ‘from at least 1 January
2003 until 16 February 2005’ these mobiles ‘were used to communicate amongst each other and
to communicate with others outside the group. Purple Phones were used to coordinate the false
claim of responsibility’.5049 The three mobiles, Purple 095, Purple 018 and Purple 231 were prepaid mobiles on the Alfa network.5050 The Prosecution attributed Purple 231 to Mr Merhi, Purple
095 to Mr Oneissi and Purple 018 to Mr Sabra. 5051
2429. The Prosecutor pleads that between 22 December 2004 and 17 January 2005, as part of the
preparations to assassinate Mr Hariri, Mr Oneissi and Mr Sabra—using the Purple mobiles and
under Mr Merhi’s coordination—were involved in profiling, identifying and selecting Mr Ahmad
Abu Adass as the scapegoat for making the false claim of responsibility for the attack.5052 This
included recruiting him for his future role in the videoed false claim of responsibility that was
broadcast after the attack on Monday 14 February 2005.5053

5049

Amended consolidated indictment, para. 15 (e); Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi
and Sabra case), paras 6, 31, 33, 38, 66, 113, 115, 118-119, 149; Prosecution pre-trial submissions (Merhi case),
annex A, paras 6, 23, 25, 30, 104, 106, 109-110; Prosecutor’s opening statement, T. 16 January 2014, pp 52-53, 101102; Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 38-40.
5050
Exhibit P900 (Subscriber note for Purple 231); exhibit P905 (Subscriber note for Purple 018); exhibit P914
(Subscriber note for Purple 095).
5051
Amended consolidated indictment, para. 18; Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi
and Sabra case), paras 31, 54-58; Prosecution pre-trial submissions (Merhi case), annex A, paras 23, 33; Prosecutor’s
opening statement, T. 16 January 2014, p. 77; Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18
June 2014, p. 27.
5052
Amended consolidated indictment, paras 23, 48 (c) (i); Prosecutor’s opening statement, T. 16 January 2014, pp
52-53, 100-101, 104-106; Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 41-47.
5053
Amended consolidated indictment, para. 48 (c) (i).
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2430. According to the Prosecution, the Purple mobiles’ communications during the so-called
‘COLA phase’5054 establish Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s involvement in what the
Prosecution termed as the ‘Mohammed deceit’. This relates to Mr Oneissi’s alleged pleaded role
as a person identifying as the ‘Mohammed’ who approached Mr Abu Adass in the Arab University
Mosque in January 2005.5055
2431. Specifically, calls of the Purple and Green mobiles from Wednesday 12 to Saturday
15 January 2005—the Green mobiles were allegedly used by Mr Merhi and Mr Badreddine—
showed the alleged preparation for what the Prosecution’s case evolved to describe as the
‘abduction’ of Mr Abu Adass. The activity of Mr Merhi’s and Mr Badreddine’s Green mobiles
and the inactivity of the Purple mobiles on Sunday 16 January 2005, the day on which Mr Abu
Adass left his home for the last time, showed their involvement in his disappearance. In addition,
the activity of the three Purple mobiles on Monday 17 January 2005 aligned with calls to the Abu
Adass family landline.5056
2432. Mr Merhi, Mr Oneissi and Mr Sabra are also alleged to have participated in delivering the
video to Al-Jazeera for broadcast soon after the attack. The timing and the location of the Purple
mobiles following the attack ‘corresponded very closely’ with the calls to the news agencies
delivering the false claim.5057 After years of continuous use, on Tuesday 15 February 2005, Purple
231, and the following day, Purple 095 and Purple 018 ceased use. 5058

5054

The Prosecution used this term to refer to the ten days between Wednesday 29 December 2004 and Friday
7 January 2005 when Mr Sabra’s attributed Purple 018 and Mr Oneissi’s Purple 095 were most active connecting to
the three COLA cells and those adjacent to it near the Arab University Mosque. Prosecution final trial brief, paras
727-736. See also Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 118-119;
Prosecution pre-trial submissions (Merhi case), annex A, paras 109-110.
5055
Prosecution final trial brief, paras 509-518; Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi
and Sabra case), paras 122, 124-130; Prosecution pre-trial submissions (Merhi case), annex A, paras 113, 115-121.
5056
Prosecution final trial brief, paras 505, 533-548, 736, 1170, 1183-1184. The Prosecution also relies on: evidence
of the pattern of the Purple mobiles’ use; Mr Merhi’s attributed Green mobile’s communications; expert evidence on
the Green network mobiles and Mr Merhi’s attributed Green mobile’s communications with Mr Badreddine; the
Purple mobiles’ activity during the relevant time, and after the attack on 14 February 2005; the video containing the
claim of responsibility; that the claim was false; and the cessation of use of the Green, Red and Purple mobiles,
Prosecution final trial brief, paras 1170, 1184; Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and
Sabra case), paras 37-38, 125, 128; Prosecution pre-trial submissions (Merhi case), annex A, paras 29-32; Prosecutor’s
opening statement, T. 16 January 2014, pp 101-103; Prosecutor’s opening statement regarding Hassan Habib Merhi,
T. 18 June 2014, pp 27, 50, 53-59, 63, 68-69.
5057
Amended consolidated indictment, para. 44; Prosecution final trial brief, para. 505 (viii).
5058
Amended consolidated indictment, paras 46-47; Prosecution’s updated pre-trial brief (Ayyash, Badreddine,
Oneissi and Sabra case), para. 165; Prosecution pre-trial submissions (Merhi case), annex A, para. 156; Prosecutor’s
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2433. In contrast to the four colour-coded closed networks, the Purple mobiles are alleged neither
to be network mobiles nor covert in nature.5059 They were used for personal purposes such as to
call family and friends and for ‘normal’ non-covert communications.
2434. Purple 231 received its last call on Tuesday 15 February 2005 and was not used again, and
Purple 095 and Purple 018 were last used on Wednesday 16 February 2005.5060

2.

Evidence
(a)

Purple 231—attributed to Hassan Habib Merhi

2435. Purple 231 and Purple 095 were both subscribed under the name of Ibrahim Imad. Purple
231 was activated on the Alfa network on 14 December 2002.5061 The Prosecutor attributed the
mobile to Mr Merhi from 19 December 2002 until 15 February 2005.5062 It was deactivated on
11 March 2005, after its last use on 15 February 2005.5063
2436. During the attribution period of around 26 months it had 3,367 voice calls and SMS.5064 In
the indictment period of 22 December 2004 to 14 February 2005, Purple 231 had 313 calls and
texts.5065 On Monday 14 February 2005, it had nine calls and received one text; seven of the calls—
all between 14:03 and 17:24—were with Purple 018.5066
2437. Purple 231 most frequently used Alfa’s SFEIR3 and BRAJNE2 cells in southern Beirut
during the time that the Prosecution attributes it to Mr Merhi. 5067 Of its 314 calls and text messages

opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 27, 67; Prosecution final trial brief, paras 505
(ix), 582-584.
5059
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (H) ‘The non-covert nature of the use of
the Purple mobiles’.
5060
Exhibit P527 (Call sequence table of Purple 231), p. 117; exhibit P1221 (Call sequence table of Purple 018),
p. 292; exhibit P1223 (Call sequence table of Purple 095), p. 281; Prosecution pre-trial submissions (Merhi case),
annex A, para. 33; Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 27.
5061
However, neither the IMEI numbers nor the IMSI numbers of the two Purple mobiles are close in sequence to
show that they were purchased together. Exhibit P900; exhibit P914; exhibit P527; exhibit P1221; Prosecution’s
updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 32; Prosecution pre-trial submissions
(Merhi case), annex A, para. 24.
5062
Amended consolidated indictment, para. 18; Prosecution pre-trial submissions (Merhi case), annex A, para. 33.
5063
Exhibit P527, p. 117; exhibit P900.
5064
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 360; exhibit P527, which
also contains non-sequential entries.
5065
Exhibit P527, pp 106-117.
5066
Exhibit P527, pp 116-117.
5067
From 19 December 2002 to 15 February 2005. This excludes calls for which cell data was not available, namely
cell site data for incoming calls or text messages until 1 August 2004, and end cell data until 1 October 2004. Exhibit
Case No. STL-11-01/T/TC

783 of 2642

18 August 2020

R332769

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

between 22 December 2004 and 15 February 2005, Purple 231 activated SFEIR3 178 times and
BRAJNE2 82 times either at the start or at the end of the call.5068 It did not connect to any of the
sixteen Alfa cells providing the predicted best server coverage within a 500-metre radius of the
Arab University Mosque.5069 On 14 February 2005, it activated SFEIR3 for all ten contacts,
including seven with Purple 018.5070
2438. Mr Donaldson described Purple 231 as having the characteristics of a ‘work-related
mobile’ used for a specific purpose.5071 In his evidence, however, he also used the term ‘cadre
mobile’—something that was not in his attribution report on Mr Merhi—to describe Purple 231
and other mobiles that had a contact profile that included Hezbollah officials and MPs, and people
subject to INTERPOL red notices.5072
2439. He explained that the term ‘cadre’ also distinguished these types of mobiles from, for
example, Purple 018 and Purple 095, which did not have these characteristics.5073 When asked
about the origin of the term he explained that a deceased Lebanese official had introduced it to
him.5074 He described these ‘cadre mobiles’ as having no pattern of family contacts, contacting
switchboards and having as their identifiable contacts men aged 20 to 50. Further, these mobiles
had little SMS content and the numbers were rarely provided as business contacts.5075 People

P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 67-71, 144-149; Andrew Donaldson,
T. 29 June 2017, pp 26-30; exhibit P527, pp 1-89; exhibit P1961 (PowerPoint presentation regarding Mr Merhi,
Andrew Donaldson), slides 48-50. Regarding the missing Alfa cell data, see also Gary Platt, T. 7 February 2017, pp
64-65; Prosecution final trial brief, para. 540.
5068
Exhibit P527, pp 106-117.
5069
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1273; exhibit P527, pp 106-117.
5070
Exhibit P527, pp 106-117.
5071
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 66; Andrew Donaldson, T.
3 July 2017, pp 31-32, T. 4 July 2017, p. 13.
5072
Andrew Donaldson, T. 3 July 2017, pp 28-29, 31-33.
5073
Andrew Donaldson, T. 3 July 2017, p. 23.
5074
When the Presiding Judge asked who the official was, Prosecution lead counsel intervened and made a claim under
Rule 118 against revealing this information. Rule 118 prohibits the disclosure of information without the provider’s
consent if the information was provided on a confidential basis ‘and which affects the security interests of a State’.
When asked how Rule 118 applied, the Prosecution responded, ‘Your Honour, the extent to which we would say 118
applies is that the names of any of the Lebanese officials should remain confidential’. Nothing more was said on this.
The Trial Chamber finds it difficult to understand how Lebanese State security interests could be affected by revealing
the name of a deceased official who apparently had explained the meaning of a ‘cadre phone’ to Mr Donaldson.
T. 3 July 2017, pp 28-30.
5075
Andrew Donaldson, T. 3 July 2017, pp 28-29.
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identified in open sources as ‘cadres of Hezbollah’—including Mr Badreddine and others he
examined during the investigation—had the same contact profile.5076
2440. Mr Donaldson observed that Purple 231 presented some of these characteristics, which
suggests that it may have been a ‘non-personal’ mobile.5077 The majority of its contacts were
unattributed and among them were Hezbollah officials or MPs. Family contacts were absent, and
the contacts were ‘generally men of a similar generation’. 5078
(b)

Purple 018—attributed to Assad Hassan Sabra

2441. Purple 018 was activated on the Alfa network on 8 November 2001 without any subscriber
details.5079 It ceased use on Wednesday 16 February 2005 and was deactivated on 8 March 2005.
This mobile had 8,379 contacts over the period that the Prosecution attributed it to Mr Sabra,
namely, from 22 November 2001 to 16 February 2005.5080
2442. Between 1 August 2004 and 16 February 2005, Purple 018 most frequently activated
SFEIR2, HARA2 and BRAJNE3, in south Beirut.5081 Between 22 December 2004 and 14 February
2005, Purple 018 made 438 calls, of which it connected to SFEIR2 for 88, HARA2 for 78, SFEIR3
for 60, ROUEIS3 for 29 and BRAJNE3 for 27.5082
2443. From Wednesday 22 December 2004 to Friday 7 January 2005, it activated one of the
sixteen adjacent cells within a 500-metre radius of the Arab University Mosque either at the start
or at the end of a call 70 times. This included 54 activations of the three COLA cells. 5083

5076

Andrew Donaldson, T. 3 July 2017, pp 23, 31-32.
Andrew Donaldson, T. 3 July 2017, p. 36.
5078
Andrew Donaldson, T. 3 July 2017, p. 22. Mr Donaldson also acknowledged that ‘he clearly cannot say that this
was a work phone for Mr Merhi’ and that he could not be specific about the nature of Purple 231 as he did not have
enough information on Mr Merhi. Andrew Donaldson, T. 3 July 2017, p. 23.
5079
Exhibit P905.
5080
Exhibit P1221; Amended consolidated indictment, para. 18; Prosecution’s updated pre-trial brief (Ayyash,
Badreddine, Oneissi and Sabra case), para. 55.
5081
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 52.
5082
Exhibit P1221, pp 277-292.
5083
It activated CBOURJ3 for seven calls, CHATIL1 for three calls, CHATIL3 for one call, COLA1 for four calls,
COLA2 for eleven calls, COLA3 for 39 calls, MAKASS2 for two calls, MAZRAA2 for one call, NASSER1 for one
call and OUZAI4 for one call. Purple 018 had 182 calls in this period. Exhibit P1221, pp 277-283.
5077
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2444. On Monday 14 February 2005, Purple 018 connected to various cells in Beirut including
SFEIR3, SPEARS3, BNPI3, GHOBAI3, ETOILE2 and MARTYR1.5084 ETOILE2, MARTYR1
and BNPI3 were adjacent to BACHOU3, the cell that provided the predicted best server coverage
to the tree where the false claim video was placed.5085 On Monday 14 February 2005, it had 18
calls and received one text. Seven of the calls were with Purple 231, and five with Purple 095.5086
(c)

Purple 095—attributed to Hussein Hassan Oneissi

2445. Purple 095, like Purple 231, and as noted above, was subscribed under the name of Ibrahim
Imad. It was activated on the Alfa network on 28 December 2002. It was not used after Wednesday
16 February 2005 and was deactivated on 17 March 2005.5087
2446. The Prosecutor attributed it to Mr Oneissi from 9 January 2003 until Wednesday
16 February 2005.5088 During this period, it had 8,140 contacts, voice calls and SMS.5089 In the
indictment period, from Wednesday 22 December 2004 to Monday 14 February 2005, it had 803
contacts—voice calls and texts.5090 On Monday 14 February 2005, it had 11 calls, and received
seven SMS, of which five calls, between 15:54 and 16:02, were with Purple 018. 5091
2447. From 1 August 2004 until 16 February 2005, SFEIR3, BRAJNE2 and SFEIR3 in southern
Beirut were Purple 095’s most frequently activated cells.5092 For its contacts from 22 December
2004 to 16 February 2005, it connected to BRAJNE2 for 223 calls, SFEIR3 for 165 calls, and
SFEIR3 for 116 calls at the start or at the end of the call. 5093
2448. From Wednesday 22 December 2004 to Friday 7 January 2005, it used one of the sixteen
adjacent Alfa cells within a 500-metre radius of the Arab University Mosque for 35 calls. This was

5084
It activated SFEIR3 for four calls, SPEARS3 for four calls, BNPI3 for three calls, GHOBAI3, ETOILE2 and
MARTYR1 each for two calls. Exhibit P1221, pp 291-292.
5085
Exhibit P592.1 (Electronic Presentation of Evidence software). See paras 5585-5588.
5086
Exhibit P1221, pp 291-292.
5087
Exhibit P914.
5088
Amended consolidated indictment, para. 18; Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi
and Sabra case), para. 54.
5089
Exhibit P1223.
5090
Exhibit P1223, pp 253-281.
5091
Exhibit P1223, pp 280-281.
5092
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 41; Andrew Donaldson, T.
25 August 2017, pp 12-13.
5093
Exhibit P1223, pp 253-281.
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out of 238 calls and SMS in that period. It activated COLA2 for seven calls and COLA3 for
fourteen calls.5094
2449. On Monday 14 February 2005, for more than half of its calls Purple 095 activated BNPI3,
which provided best server coverage close to the tree where the false claim video was lodged.5095
(d)

Characteristics of the group of Purple mobiles

2450. Apart from contacting each other, the Purple mobiles’ most frequently contacted numbers
included their respective user’s family members and associates.
2451. Specifically, Purple 231’s most frequent contact was Mr Merhi’s brother-in-law, Mr Yahya
Beydoun.5096 Purple 095 had the most calls with Mr Oneissi’s mother, Ms Fatima Darwish.5097
Purple 018’s most frequent contacts included Mr Sabra’s father, and his wife, Ms Hala Salloum’s,
aunt’s and grandfather’s numbers.5098 Unlike the users of the network mobiles, Purple mobile users
sent and received text messages.5099 No texts between the users of the three mobiles were in
evidence.
2452. The Prosecution, in its opening statements, submitted that the three Purple mobiles—while
not forming a closed network—conformed to a calling pattern similar to the Green network. This
meant that Mr Merhi was in contact with both Mr Sabra and Mr Oneissi but there were ‘virtually
no calls between Mr. Sabra and Mr. Oneissi using the Purple Phones’.5100 The call patterns,
however, changed significantly in late December 2004. Prosecution counsel explained: ‘Why? I
expect the evidence to show the answer to be Ahmad Abu Adass’. 5101 The Prosecution, at the close

5094

It activated CBOURJ3 for four calls, CHATIL1 for two calls, COLA2 for seven calls, COLA3 for 14 calls,
MAZRAA2 for two calls, OUZAI1 for five calls and RAMLET1 for one call. Exhibit P1223, pp 253-261.
5095
On 14 February 2005, Purple 095 had 18 calls; for ten, including to receive service text messages, it connected to
BNPI3. Exhibit P1223, pp 280-281.
5096
See para. 3462. See also Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para.
58; Prosecution pre-trial submissions (Merhi case), annex A, para. 33.
5097
See para. 3723. See also Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para.
54; Prosecution pre-trial submissions (Merhi case), annex A, para. 49.
5098
See para. 3847. See also Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para.
55; Prosecution pre-trial submissions (Merhi case), annex A, para. 50.
5099
Exhibit P1222 (Call sequence table of Purple 095 with SMS content); exhibit P523 (SMS call sequence table of
Purple 018); exhibit 3D429 (SMS call sequence table of Purple 231).
5100
Prosecutor’s opening statement, T. 16 January 2014, p. 103.
5101
Prosecutor’s opening statement, T. 16 January 2014, pp 77, 102-103; Prosecutor’s opening statement regarding
Hassan Habib Merhi, T. 18 June 2014, pp 39-40, 44-47, 67-68.
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of the case, however, did not repeat this argument from the opening submissions, nor submit that
this had been established.
2453. The Prosecution’s cell site expert, Mr Philips, did not analyse the characteristics of the
Purple mobiles. The Trial Chamber allowed the Prosecution investigator, Mr Platt, to provide
expert opinion evidence—within the defined area of his expertise—on their role.5102 Prosecution
analyst Mr Andrew Donaldson also provided overview evidence regarding their subscription,
contact and geographic profiles and usage. He attributed them to Mr Merhi, Mr Oneissi and
Mr Sabra. He wrote three reports in which he positively concluded that each of the three was using
the mobile attributed to them, describing it as single use attribution.5103
2454. Mr Platt explained that the Purple mobiles did not present the characteristics of ‘mission’
mobiles. They were not used in a covert fashion or for any covert work such as surveillance. 5104 In
his view, the Purple mobiles’ activity around the Arab University Mosque was quite limited and
static, coinciding with the ‘cultivation of the Subjects at the mosque’ and they were used there on
an ‘irregular basis’.5105 This distinguishes their activity from Mr Hariri’s surveillance, which
occurred in ‘unique locations, operating in close proximity of him … and following him’. 5106
2455. According to Mr Platt, this was not coincidental. Rather it was consistent with the users’
involvement in the crime, as the three Accused simultaneously and abruptly discarded their Purple
mobiles, which they had been using for years, in the days after the attack.5107

5102

As the Prosecution did not ask its cell site expert, Mr Philips, to analyse Purple 018 and Purple 095, it mainly
relied upon Mr Platt’s analysis and opinion evidence. The Trial Chamber declared Mr Platt qualified to provide expert
opinion on matters connected with the surveillance of criminal networks, and the identification and organisation of
covert communication networks, including evidence on Purple mobiles. Decision on expertise (Mr Platt); Decision
clarifying Mr Platt’s area of expertise.
5103
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi); exhibit P1953.1 (Attribution
report of Andrew Donaldson regarding Mr Sabra); exhibit P1949 (Attribution report of Andrew Donaldson regarding
Mr Oneissi).
5104
Gary Platt, T. 7 February 2017, pp 60, 62, T. 14 February 2017, pp 89-90.
5105
Gary Platt, T. 7 February 2017, p. 60, T. 14 February 2017, pp 89-90.
5106
Gary Platt, T. 7 February 2017, p. 60.
5107
Gary Platt, T. 7 February 2017, pp 60-63, T. 9 February 2017, pp 66-67, T. 14 February 2017, p. 90, T. 15 March
2017, pp 79-81, T. 21 March 2017, p. 33. See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (H)
‘The non-covert nature of the use of the Purple mobiles’.
Case No. STL-11-01/T/TC

788 of 2642

18 August 2020

R332774

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(e)

Discovery of Purple mobiles

2456. The alleged role of the Purple mobiles in Mr Hariri’s assassination was apparently not
discovered until 2008. The UNIIIC only found the Purple mobiles when it obtained new relevant
information in November 2008, long after the ISF and UNIIIC had discovered the roles of the
colour-coded network mobiles. Mr Donaldson explained that this was because of ‘the extremely
low forensic visibility’ of their use.5108

3.

Submissions

2457. The submissions of the Parties regarding the Purple mobiles’ activities are considered in
detail below in the analysis of the claim of responsibility for the attack on Mr Hariri on 14 February
2005. A brief summary suffices here.
2458. The Prosecution argues that the Purple mobiles used the COLA and some adjacent cells,
which provided coverage to the area near the Arab University Mosque area, in an ‘extraordinary’
fashion over the ten-day period from 29 December 2004 until 7 January 2005. This was when
‘Mohammed’

in

the

mosque

approached

candidates

for

making

the

false

claim

of

responsibility.5109
2459. During this so-called ‘COLA phase’, there was an exceptional increase in contact between
Purple 095 and Purple 018.5110 The Prosecution final trial brief states that their ‘use of the COLA
cells over this period was an exceptional activity for each of these two phones and not part of their
regular usage patterns’.5111 The mobiles using the COLA cells, Purple 018 and 095, also had
contact on each day with Mr Merhi’s Purple 231 while they were in the mosque area, or shortly
before or afterwards.5112
2460. The evidence of their presence around the mosque, according to the Prosecution, must be
taken with the Purple mobiles connecting to cells near the payphones used to make the calls to

5108

Andrew Donaldson, T. 19 September 2017, pp 16-22, T. 29 September 2017, p. 57; exhibit 5D418 (Investigator
notes – Finding the Communication Networks), para. 44 (b); exhibit P2122 (Interview of Wissam Al-Hassan, 16 June
2012), pp 125-126, 146.
5109
Prosecution final trial brief, paras 533-543. The heading to this section of the final trial brief is ‘Extraordinary
Purple Phone Activity Over the Ten Days Until 7 January 2005 (the COLA Phase)’.
5110
Prosecution final trial brief, paras 544-548.
5111
Prosecution final trial brief, para. 535.
5112
Prosecution final trial brief, para. 534; Prosecution closing submissions, T. 21 September 2018, pp 82-83.
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Reuters and Al-Jazeera, and the tree where the video was placed, on the afternoon of Monday
14 February 2005.5113
2461. The Prosecution argues that the contact profile of Purple 231, which included men of
similar age to Mr Merhi, people affiliated with Hezbollah, including Mr Ayyash, Mr Oneissi,
Mr Sabra and Mr Ali Ammar, suggests that it may be a ‘non-personal phone’ and ‘was used by a
cadre of Hezbollah’.5114
2462. The Merhi Defence responded that the Prosecution cannot determine the nature of
Purple 231 and there is no evidence that Mr Merhi was a Hezbollah ‘cadre’.5115 Purple 231’s
contact profile is not probative of its ‘specific purpose’ and Mr Donaldson did not offer any
evidence to support this claim.5116 Mr Donaldson’s evidence and the Prosecution case are
inconsistent in this regard.5117
2463. The Merhi Defence submits that no reliable inferences can be drawn from the behaviour of
the Purple mobiles during the ‘COLA phase’, as the cell data from before 1 October 2004 is
incomplete. It is therefore impossible to establish that the activity of the Purple mobiles was
exceptional during a ‘COLA phase’ period, when the data for the remainder of their attribution
period is incomplete.5118 Further, throughout the amended consolidated indictment period, neither
Purple 231 nor Green 071 activated cells near the mosque. The activity of the other two Purple
mobiles around the mosque was not exceptional.5119
2464. Pointing to the general limitation of the expressed accuracy of sixty to seventy per cent of
Alfa’s predicted best server coverage area maps, the Oneissi and Sabra Defence argue that the cell
site data is incomplete, and that therefore the Prosecution’s inferences that the Purple mobiles’
activity was exceptional are speculative.5120

5113
5114
5115
5116
5117
5118
5119
5120

See more detailed submissions set out in chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’.
Prosecution final trial brief, paras 120-123; Prosecution closing submissions, T. 12 September 2018, pp 48-49.
Merhi Defence final trial brief, paras 296-304.
Merhi Defence final trial brief, paras 305-312.
Merhi Defence final trial brief, paras 297, 312.
Merhi Defence final trial brief, paras 498-500.
Merhi Defence final trial brief, paras 492, 494-497.
Oneissi Defence final trial brief, paras 181-188, 191-195; Sabra Defence final trial brief, paras 588-589, 600-601.
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2465. The Oneissi Defence submits that even had Mr Oneissi been in the mosque area, this could
have been for ‘non-criminal purposes’, and the Prosecution failed to conduct adequate
investigations into whether Mr Oneissi had any link to the Tariq-El-Jdideh area, the mosque’s
locality.5121 Further, the presence of Purple 095 in the area was not ‘exceptional’, as the
Prosecution claims.5122 In its final trial brief, the Oneissi Defence summarised:
The Prosecution allegation amounts to the following: because (on the available data) 095
activated the COLA cells on five days before 22 December 2004, Mr. Oneissi was only
ever in Tariq-el-Jdideh on five days before 22 December 2004. This assertion is clearly
invalid; it is impossible to ascertain how often Mr. Oneissi was present in Tariq-el-Jdideh.
Clearly it is possible that Mr. Oneissi was present in Tariq-el-Jdideh without using a mobile
phone; people do not use their mobile in every neighbourhood they visit.5123

2466. The Sabra Defence submits that the ‘sudden and unusual use’—on the Prosecution’s
case—of the COLA cells by the Purple mobiles during the ‘COLA phase’ cannot conclusively
establish that their presence in the area was directly connected with the preparation of Mr Abu
Adass’s abduction.5124 Additionally, the Prosecution failed to consider reasonable alternatives for
the elevated contact frequency between Purple 018 and Purple 095 during the ‘COLA phase’ and
to consider reasonable alternatives for the presence of Purple mobiles in Tariq-El-Jdideh.5125

4.

Findings

2467. The Prosecution pleaded that the Purple mobiles, by virtue of their usage, were personal
and non-closed user group mobiles. The Trial Chamber received extensive evidence that the Purple
mobiles were everyday non-covert mobiles. This was in contrast to evidence concerning the
colour-coded ‘network mobiles’ which formed communication networks and ‘mission phones’.
As a part of a special type of mobile network these mobiles are dedicated to a specific objective or
mission that is covert and almost always ‘nefarious’.5126

5121
5122
5123
5124
5125
5126

Oneissi Defence final trial brief, paras 207-209.
Oneissi Defence final trial brief, paras 189-195.
Oneissi Defence final trial brief, para. 190.
Sabra Defence final trial brief, para. 615.
Sabra Defence final trial brief, paras 600-606, 616-618.
Gary Platt, T. 4 April 2017, p. 25.
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2468. The Purple mobiles, by contrast, were used for personal purposes such as to call family and
friends and for ‘normal’ non-covert communications. They did not have the characteristics of
‘mission phones’ and were not used covertly.5127
2469. This is uncontested. The Defence challenges relate to the attribution of the Purple mobiles
to Mr Merhi, Mr Oneissi and Mr Sabra, the roles of the Purple mobiles in the conspiracy and other
crimes charged and the Prosecution’s allegations that the Accused used their personal mobiles to
participate in it.5128 The Defence also attacked the underlying reliability of the Prosecution’s cell
site evidence, and particularly Mr Donaldson’s analysis. There were also no text messages in
evidence between the three mobiles that could have shed some light on the nature of their
communications.
2470. The evidence establishes that the users of the three Purple mobiles knew each other. The
call data records, as extracted into call sequence tables, show 397 contacts between the three Purple
mobiles between 26 December 2002 and 22 December 2004. The latter date is that pleaded for the
entry of Mr Merhi, Mr Oneissi and Mr Sabra into the conspiracy charged in count one of the
amended consolidated indictment and from which their pleaded role in counts six to nine
commences.
2471. In the overall period, there were 170 contacts between Mr Oneissi’s Purple 095 and
Mr Merhi’s Purple 231, 190 between Mr Sabra’s attributed Purple 018 and Mr Merhi’s Purple 231
and 36 between Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018.
2472. Between 22 December 2004 and 14 February 2005, however, there were 93 contacts
between the three mobiles, which represents a statistical increase over the period. This is broken
down into:

•

one call between Purple 231 and Purple 095 on 22 December 2004; 5129

5127

Gary Platt, T. 7 February 2017, pp 60, 62.
See for example, Merhi Defence final trial brief, paras 191-200, 277, 533-534; Oneissi Defence final trial brief,
paras 23-42, 171-172, 553, 574-576, 668-669; Sabra Defence final trial brief, paras 192-419, 469-478, 481-482, 492,
494, 499-500, 504, 513, 518.
5129
Exhibit P527, p. 106; exhibit P1223, p. 253.
5128

Case No. STL-11-01/T/TC

792 of 2642

18 August 2020

R332778

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

ten calls between the three between 23 and 28 December 2004; 5130

•

52 calls between 29 December 2004 and 7 January 2005;5131

•

18 calls between 8 January and 13 February 2005; 5132 and

•

12 calls in the afternoon of 14 February 2005. Seven were between Purple 018 and Purple
231, and five were between Purple 018 and Purple 095.5133

2473. These communications were concentrated between Wednesday 29 December 2004 and
Friday 7 January 2005, and then again on Monday 14 February 2005.
2474. The cell site and call data records show Purple 018’s and Purple 095’s areas of usage during
the so-called ‘COLA phase’, namely, between 29 December 2004 and 7 January 2005 and the
seven preceding days.
2475. In this period, Purple 018 connected to one of the sixteen cells near the Arab University
Mosque, including the three COLA cells, for about 38.5 per cent of its calls.5134 For Purple 095
this ratio was less, around 14.7 per cent.5135 The connections to the cells near the mosque coincided
with an increased frequency in the contacts between the three mobiles.
2476. The Trial Chamber, however, underlines that the call data records before August 2004 are
incomplete. Until that date there were no records of where Alfa mobiles were when they received
calls, meaning that it is impossible to know if or how many times these mobiles connected to the
COLA and adjacent cells before then.
2477. There were also no end cell records available until 1 October 2004, which signifies that
only the cells to which a mobile connected at the start of a call was recorded. Thus, if a Purple
mobile had connected to a cell near enough to a COLA or adjacent cell and in a call of sufficient

5130

Exhibit P527, pp 106-107; exhibit P1223, pp 254-256; exhibit P1221, p. 278.
Exhibit P527, pp 107-109; exhibit P1223, pp 257-261; exhibit P1221, pp 279-283.
5132
Exhibit P527, pp 109-112, 114; exhibit P1223, pp 262, 264-265, 267-270; exhibit P1221, pp 284-285, 287-288.
5133
Exhibit P527, pp 116-117; exhibit P1223, pp 280-281; exhibit P1221, pp 291-292. The last contact of Purple 231
and Purple 095 occurred on 26 January 2004. Exhibit P527, p. 112; exhibit P1223, p. 270.
5134
Purple 018 connected to one of these cells for 70 of its 182 calls.
5135
Purple 095 connected to these cells for 35 of its 238 calls.
5131
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length to travel there during the call, whether it connected to a COLA or adjacent cell as the call’s
end cell is unknowable.
2478. Further, and similarly, SMS cell site records are only available for Alfa mobiles from
1 August 2004. This means that there is no record before that date of where the mobile was when
it sent or received text messages. A mobile could have received or sent a text from any of the
COLA or adjacent cells without a record of this cell activation.
2479. In this respect, the Oneissi Defence submission extracted above at paragraph 2465 has
some strength and applies equally to Purple 018, attributed to Mr Sabra. Purple 018 had 8,379
contacts (calls and SMS) between 22 November 2001 and 16 February 2005, a period of 1,184
days, at an average of just over seven per day. Purple 095’s equivalent figure, between 9 January
2003 and 16 February 2005 is of 8,139 calls and texts over 770 days, making an average of around
10.5 per day.
2480. There is no evidence of whether the users of these mobiles always carried them, and even
if they did, they could pass daily through the Tariq-El-Jdideh area without activating the COLA
or adjacent cells. Or they could pass through and send and receive texts, before 1 August 2004,
without a recorded cell activation.
2481. During the so-called ‘COLA phase’, the two Purple mobiles were also frequently in contact
with Mr Merhi’s Purple 231, which was always away from the mosque area, and was mostly
connecting to SFEIR3 in southern Beirut. The cells that Purple 018 and 095 activated during the
twelve calls between the Purple mobiles over the afternoon of 14 February 2005, relatively close
in time to the calls from payphones to Reuters and Al-Jazeera and the video collection, are
described and examined in more detail below in assessing the evidence related to the claim of
responsibility for the attack on Mr Hariri.5136
2482. Whether these contacts between the three Purple mobiles were ‘unusual’ or ‘highly
concentrated and exceptional’ or represented a ‘dramatic increase’, or ‘dramatic fall’ in their
communications, as the Prosecution contends,5137 depends on the context of the calls and
connecting them to some pleaded events for which there is positive evidence. The evidence of the

5136
5137

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’.
Prosecution final trial brief, paras 543-548, 732-736.
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Purple mobiles’ attribution to Mr Merhi, Mr Oneissi and Mr Sabra, the mobiles’ contact profiles,
call patterns and the specific pleaded roles of the three men in the preparation and the delivery of
the claim of responsibility for the attack on 14 February 2005, and the Parties’ related submissions
are analysed below.5138
2483. The Trial Chamber has found regarding the Accused’s and Mr Badreddine’s alleged
associations with Hezbollah that it received insufficient evidence about Mr Merhi to conclude that
he was a Hezbollah supporter.5139 It follows, that the Prosecution’s submission that Purple 231
‘may be a “non-personal phone”’ and ‘was used by a cadre of Hezbollah’ has not been established.
2484. The simultaneous discarding of the Purple mobiles over the two days after the attack has
similarities to what expert evidence described as ‘the closure of a network’ for covert reasons. The
Trial Chamber is satisfied that, at least on first impression, the Purple mobiles share this
characteristic with network or ‘mission’ mobiles. As Mr Platt stated, after a crime, and to lower
the likelihood of an investigation identifying their users, such mobiles may simultaneously cease
operations.5140
2485. However, while simultaneously ceasing activity is an organisational characteristic of a
covert network, the Purple mobiles were otherwise not used covertly. This is unlike covert users
who distance themselves from their mobiles to prevent their identification. The Trial Chamber has
therefore examined the evidence in its totality to reach its conclusions as to whether discarding the
three personal Purple mobiles is an inference available from the evidence that is only consistent
with the guilt of any of the three Accused.5141
2486. The Trial Chamber finds that the users of Purple 018, Purple 095 and Purple 231 knew
each other and communicated regularly between 26 December 2002 and 14 February 2005. The
397 contacts between the three mobiles between 26 December 2002 and 21 December 2004, and

5138

See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) ‘Hassan
Habib Merhi’, (D) ‘Hussein Hassan Oneissi—Purple 095’ and (E) ‘Assad Hassan Sabra—Purple 018’, and chapter
XII ‘Claim of responsibility for the attack on Rafik Hariri’.
5139
See para. 762.
5140
Gary Platt, T. 7 February 2017, pp 60-63, T. 9 February 2017, pp 66-67.
5141
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (H) ‘The non-covert nature of the use of
the Purple mobiles’.
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the 93 in the relevant indictment period, namely, from 22 December 2004 to 14 February 2005,
demonstrate this. Twelve of these were on Monday 14 February 2005.
2487. It is statistically correct that the concentration of calls between the three increased during
the relevant indictment period. In this 55-day period, there were 93 calls, as opposed to 397 over
the preceding period of just under two years, or 726 days. Statistically, over the period, and just
taking the base figures, the calls increased from an average of around one every two days to around
1.6 per day. Or, using another calculation, it increased from around three and a half contacts a
week to around 13 a week over a seven-week period. In raw terms, this represented a more than
threefold increase in contacts.
2488. The Prosecution’s primary submission, noted above, that the activations of the COLA cells
‘was not part of their regular usage patterns’ is only partially accurate. While the incomplete cell
site records show that there were more activations in the relevant indictment period by Purple 018
and Purple 095 than before, the Prosecution did not present an analysis of the mobile users’ typical
use patterns and how their usage differed during the relevant indictment period. There was no
evidence of Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s occupations, social or family activities, or
their typical daily routines from which call patterns could be discerned, and thus whether there
were significant deviations from these. The Prosecution in this respect did not produce a unique
geographical signature for any of the three Accused. Without this, ‘regular usage patterns’ are
difficult to discern.
2489. Thus to interpret the raw data showing an increase in activations of the COLA and adjacent
cells in the relevant indictment period, the calls must be seen in the overall context and connected
to provable events. These include whether the Prosecution has proved that Mr Oneissi was
‘Mohammed’, that Mr Oneissi and Mr Sabra participated in Mr Abu Adass’s disappearance and
preparing the false claim video and that they made the four calls to Reuters and Al-Jazeera on the
afternoon of Monday 14 February 2005. The findings on each of these are set out separately.
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IX.

ATTRIBUTION OF MOBILE TELEPHONES TO THE
ACCUSED AND MUSTAFA AMINE BADREDDINE

A.

Single user analysis
1.

2490.

Introduction

The case against the four Accused―and proving Mr Badreddine’s pleaded role in the

conspiracy charged―depends upon the Prosecution successfully proving

that they were using

specified mobiles. The result of this is termed ‘attribution’. Proving this attribution of specified
personal mobiles is the first step towards cell site co-location analysis, which attempts to determine
whether they were also simultaneously using certain colour-coded network mobiles and their
attributed personal mobiles. If they were, the next step is determining whether they participated in
committing the crimes charged.
2491. The Prosecutor in the amended consolidated indictment defines ‘attribution’ and ‘colocation’ as:
Attribution is evidence that supports the assertion that a SIM card (telephone number) was
used by a specific person (the phone user) during a particular time period. Attribution
evidence may include, but is not limited to: subscriber information, witness statements,
other forms of documentary evidence and analysis of Call Data Records, including colocation analysis.
Co-location analysis is used as a form of attribution evidence where multiple phones are
attributed to a single user. It is an analytical technique designed to determine whether an
identified person consistently uses two or more phones, at least one of which is a mobile
phone.5142

2492. This part of the Prosecution case is factually very complicated. Neither the Accused nor
Mr Badreddine had mobile subscriptions in their own names, which could have made the
attribution analysis easier. It appears that the Lebanese investigating authorities, and then the

UNIIIC and the Prosecution, worked ‘backwards’―as they had to―by first identifying the
patterns of mobile use in suspected closed networks that appeared to be connected with the

5142

Amended consolidated indictment, para. 14 (b)-(c).
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surveillance, and or assassination of Mr Hariri, and then attempting to find mobiles that were colocating with these identified network mobiles. They then had to identify who was using the
mobiles that appeared to be co-locating with the network mobiles.
2493. From there, as none of the co-locating non-network mobiles were registered in either
Mr Badreddine’s or an Accused person’s name, the investigators closely examined the
circumstances surrounding their use to attempt to find their users. The UNIIIC and the Prosecution
engaged in a complex and time-consuming inquiry checking for everything that could be gleaned
from the ‘associations’ of a targeted mobile, attempting to determine who was using it, to connect
it with a suspect, or to identify a potential new suspect.
2494.

This inquiry included analysing each mobile’s pattern of use―such as where it was used,

who it was in contact with and how often and who its contacts contacted. This included examining
SMS content and anything else connecting it with its user, such as whether it was used as a contact
number in official and commercial dealings. In its vast investigation, the Prosecution used a
combination of sources for this: checking official records, commercial documents, scrutinising the
use patterns of the mobiles of contacts of the suspect mobiles and contacting numerous people who

may have had contact with the five suspects―and presumably other suspects

who were not

charged, such as Subjects 5 to 9.
2495. Describing the efforts expended in this, the Prosecution, in its final trial brief, explained
that:
The attribution analysis was captured in five reports authored by Prosecution analyst
Andrew DONALDSON, where he attributes the usage of both non-network and network
phones to the Accused and to BADREDDINE. Each report analyses thousands of calls
between many mobile telephones, SMS content, witness statements and testimonies,
extracts from official Lebanese records, and various documents including university,
medical and subscriber records.
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The Prosecution relies on the co-location analysis of PHILIPS and of DONALDSON,
which shows that AYYASH, MERHI and BADREDDINE each used multiple phones,
including non-network and network phones.5143

2496. Apart from Mr Donaldson, the Prosecution’s cell site expert, Mr J. E. Philips, analysed the
calls and cell use of the personal mobiles attributed to Mr Ayyash, Mr Merhi and Mr Badreddine,
as well as the network mobiles, to offer an opinion as to whether, where relevant, a personal and a
network mobile had a single user.
2497. The Prosecutor relied upon Mr Donaldson’s non-expert cell site opinions in submitting
indictments for confirmation. The Prosecutor filed no expert cell site evidence in the supporting
materials accompanying his initial indictments in 2011, nor in the amendments filed in 2012. The
Prosecution case, however, relied upon cell site evidence and specifically in proving that Mr
Ayyash and Mr Badreddine were using the pleaded network mobiles. The attribution was based
on proving that these mobiles were co-locating with their personal mobiles, and additionally for
Mr Ayyash, with the Red and Blue mobiles.
2498. For Mr Oneissi and Mr Sabra, the case against them relied upon cell site evidence of their
personal, Purple colour-coded, mobiles activating cells in places relevant to the indictment in
January 2005 and on the afternoon of Monday 14 February 2005.
2499. The Prosecution engaged Mr Philips as a cell site expert in mid-2012, and he produced his
first report in September 2012, a general report entitled, ‘Cell site analysis as applied to GSM
networks’. He produced his first report on an Accused, Mr Ayyash, in October 2012, followed by
one on Mr Badreddine in November 2012, and one on ‘Suspects 4, 5, 6, 7 & 8’ in December 2012.
In respect of Mr Merhi, against whom an indictment was submitted in June 2013, Mr Philips
produced his first report, mid-trial, in September 2014.

5143

Prosecution final trial brief, paras 83-84.
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2.

Mr J. E. Philips’s evidence
(a)

Single user analysis

2500. Mr Philips, as noted above, came into the case well after it was indicted. He prepared eleven
reports and revisions relevant to single user analysis and co-location.5144 He prepared specific
reports for Mr Ayyash, Mr

Badreddine and Mr Merhi―who he (initially) knew

as respectively

Suspects 1, 2 and 3―and a combined report for Subjects 4, 5, 6, 7 and 8. He also prepared a revised
report that took end cell data into account, for Suspects 1, 2, 4, 5, 6, 7 and 8. Additionally, he used
slides in his testimony in court to facilitate understanding of his methodology and reports. 5145
2501. He explained that single user analysis is a forensic technique used to determine whether a
single person was using two or more mobiles, or alternatively that they were not being used by the
same person.5146 The analysis has two components. The first is to demonstrate that use of the
mobiles in question is ‘consistent with co-location’, either together geographically or that the
distance that they are apart ‘could be travelled in the time between the calls’. 5147 The second is that
the calling patterns of the mobiles should be consistent with single person use. 5148

5144

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction); exhibit P1111 (Expert report
of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash); exhibit P1112 (Expert report of John Edward
Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8); exhibit P1113 (Expert report of John Edward Philips –
Revised single user analysis, with end cell review); exhibit P1114 (Expert report of John Edward Philips – Red mission
phones); exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones); exhibit P1116 (Expert report
of John Edward Philips – Green mission phones); exhibit P1117 (Expert report of John Edward Philips – Common
Mission Phones); exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322,
Blue 324 and Blue 585); exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr
Badreddine); exhibit P1938 (Expert report of John Edward Philips – Single user analysis with end cell review, Suspect
3, Mr Merhi); exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr
Merhi).
5145
Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips).
5146
John Edward Philips, T. 19 April 2017, pp 85-86; exhibit P1935, slide 4.
5147
John Edward Philips, T. 19 April 2017, pp 93-94; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), para. 10.4.9.1.1.7; exhibit P1935, slide 10.
5148
John Edward Philips, T. 19 April 2017, pp 94-97; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), para. 10.4.9.1.3.2; exhibit P1111 (Expert report of John Edward Philips – Single user analysis,
Suspect 1, Mr Ayyash), paras 3.1.2.4-3.1.2.5; exhibit P1112 (Expert report of John Edward Philips – Single user
analysis, Suspects 4, 5, 6, 7 and 8), paras 3.1.2.4-3.1.2.5; exhibit P1935, slide 12; exhibit P1937 (Expert report of John
Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras 3.1.2.4-3.1.2.5; exhibit P1938 (Expert report
of John Edward Philips – Single user analysis with end cell review, Suspect 3, Mr Merhi), paras 3.1.2.4-3.1.2.5.
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(b)

General cell site techniques for attribution and co-location analysis

2502. Mr Philips, in his general report, described the attribution and co-location techniques that
are used in cell site analysis to attribute mobile usage to a specific user. He emphasised that
associating a mobile with someone and attributing it to that person are different concepts. They
are ‘quite different and association of a mobile phone with a person is normally not sufficient to
qualify that that mobile phone was being used by the suspect at the time of the incident’. 5149
2503. He explained the sources that could be used to attribute a specified mobile to a person.
These include mobile number registration details, and this is mainly for post-paid (account)
mobiles, as networks maintain subscriber data such as full name, full address, home and work
telephone and the mobile’s IMSI and SIM numbers. There are also text messages, payment
methods, data stored on the handset and SIM, contacts stored in the mobile, voice memos, personal
photographs and videos stored on the mobile, memo pads, music, diaries, contacts with institutions
such as doctors, dentists, banks, insurance companies and so on that may record contacts or calls,
voicemails and voicemail greetings, credit card usage and swapping two SIMs between a handset.
SMS content can also illustrate the mobile user’s activity at the time of the messages. 5150
2504. Mr Philips referred to an example of two mobiles that have different SIMs and which the
cell siting demonstrates are obviously being used by two separate people. However, ‘when the
IMEIs in the two sets of call data records suddenly swap’, it shows that ‘the users of the two
mobiles quite likely know one another’. This means that ‘they probably meet up within the
timeframe determined by the call data records’ and ‘in a location determined by Cell Site Analysis’
of the two mobiles phones.’5151 In other words, swapping handsets between SIMs indicates that
the previously separate users of the different mobiles likely know each other.
2505. ‘Cell utilisation analysis’ examines the use of cells by mobiles of interest and shows the
geographical concentrations of calls.5152 This can associate the user(s) with presence at a location
of interest, depending on the time period over which the cell use occurs. Mr Philips explained that:

5149
5150
5151
5152

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 134.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 134-141.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 140-141.
See generally exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 150-157.
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Use of a mobile phone, and the provision of all data records with cell information per call,
provides a geographical footprint of the movements of the user of the mobile phone over
the period of interest - as long as calls regularly occur.5153

2506. Patterns of calls, including the absence of calls, correspond to a person’s capability to make
them. The location and timing of calls reflect the ‘locations of common use’. Mr Philips provided
the example of the mobile user who ‘will typically get up in the morning, having normally slept at
the place of abode, may go out to work, meet friends for recreational purposes’. The user’s pattern
of movement, as shown by the calls made and received during this period, can present a ‘unique
geographical signature’ as long as they occur over a period. 5154
2507. Mr Philips’s report explained the concept of co-location, including tests to determine
whether the mobiles were together or could have been used by one person or two: 5155
Co-location is a term attributed to 2 (or more) mobile phones being cell sited in the same
area as one another and/or travelling in consonance i.e. travelling over the same route over
the same time period such that the users of the mobile phones could be together.
This can be employed to show that either the 2 mobile phones are being used by 2 separate
people, and therefore the 2 people are travelling together, or that the 2 mobile phones are
being used by a single person.5156

2508. In other words, a single person could be using two or more mobiles if (a) certain calls by
the respective mobiles are registered in the same cell coverage area, and (b) other less proximate
calls are made within a distance that could be travelled within the time separation between the
calls.5157 In his testimony, Mr Philips further defined co-location as a forensic technique—based
on analysing call data records and geography—used to prove that a single person was
simultaneously using different mobiles.5158

5153

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 151.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 151.
5155
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 142-150.
5156
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 142, paras 10.4.9.1.1.110.4.9.1.1.2.
5157
John Edward Philips, T. 19 April 2017, pp 93-94; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 143, para. 10.4.9.1.1.7; exhibit P1935, slide 10.
5158
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), paras 3.1.1.33.1.1.4; John Edward Philips, T. 19 April 2017, p. 85.
5154
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2509. These definitions appear not to be in dispute in the proceedings. The dispute concerns the
reliability in general and specific senses of the Prosecution’s cell site evidence, and hence whether
it can establish beyond reasonable doubt that the Accused and Mr Badreddine were using certain
mobiles.
2510. Mr Philips also explained that analysing the mobile numbers in contact with a mobile of
interest is not essential to cell siting, meaning the cell to which a mobile is connecting. Rather, it
is an attribution technique within cell site reports. 5159 ‘In order to provide a pattern of significance,
the period of analysis has to occur over a selected period’. 5160 A period of only a few days is often
insufficient to represent a pattern indicative of a particular activity. 5161
2511. He observed that cell siting may be meaningless unless a specific mobile can be attributed
to someone through cell site analysis. Attribution is essential to support the cell site analysis. In
this sense, the work of attributing a mobile to a named person is relatively limited in scope and
mainly relates to analysing the cells that the mobile is using. Mr Philips noted that although each
piece of attribution evidence in isolation may not be conclusive, compounding several of them can
provide conclusive evidence.5162
(c)

Mr Philips’s methodology

2512. In analysing the call data records, Mr Philips used two ‘time criteria’—a set time-period
within which a series of calls is analysed—to attempt to determine whether a mobile potentially
had a single user.5163
2513. These were of calls on different mobiles occurring within five minutes of one another, and
two calls of interest happening within 60 minutes.5164
2514. He explained that when the call data records show two alleged single user mobiles making
successive calls within five minutes, the mobiles should be in the same area, relatively close

5159

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis, p. 157, paras 10.4.11.1.1.1-10.4.11.1.1.6.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 157, para. 10.4.11.1.1.3.
5161
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 157, paras 10.4.11.1.1.3,
10.4.1.1.1.5, see generally pp 157-162, using a case study in illustration.
5162
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 133-134.
5163
John Edward Philips, T. 20 April 2017, p. 8.
5164
John Edward Philips, T. 20 April 2017, pp 8-11; exhibit P1935, slides 21-24.
5160
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together and, therefore, potentially co-locating. The rationale is that if a single user was using both
mobiles, they would be in the same location, or one close to it, within that five minute period. 5165
2515. In light of Lebanon’s geographical size, Mr Philips selected a period of 60 minutes for his
comparisons.5166 For the purposes of the analysis, each set of calls—such as between a ‘mobile 1’
and a ‘mobile 2’, and a ‘mobile 3’ and a ‘mobile 4’—is described as a ‘pair of calls’; both
Mr Philips and Mr Donaldson used this term.
2516. Mr Philips explained that a certain distance can be travelled between two places in the time
between two successive calls. His analysis, however, does not specify with precision how much
time is needed to travel between them. This is because the time of the calls does not necessarily
represent the mobile users’ time of departure from, and arrival into, the cell registering the calls. 5167
He explained why:
So when we have two adjacent calls, one in Beirut, one in Tripoli, the time it takes to travel
between the two is most probably less than the difference between the two times of the
calls. And that relates to all cell siting. Two adjacent calls are not necessarily the last time
it’s in one area and the first time it’s in the next area.5168

2517. Mr Philips also used a ‘distance criterion’ for his analysis of cells providing common
coverage, contiguous cells and cells apart from one another. 5169 The following three slides entitled
‘same cell’, ‘overlapping cell’ and ‘contiguous cell’, from his presentation, exhibit P1935,
illustrate this:

5165
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pp 8-9; exhibit P1935, slide 22.
pp 9-11, T. 26 April 2017, p. 69; exhibit P1935, slides 23-24.
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pp 12-13; exhibit P1935, slide 25.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 26-28
2518. Mr Philips explained that when two mobiles use the same cell on the same network, or
cells on different networks that have overlapping coverage, they are within an area of common
coverage.5170 His report states that, ‘Over any cellular network, there will be many areas of best
server coverage, each relating to a different cell and, hopefully, providing contiguous coverage
over an entire area’.5171 ‘Contiguous’ in this context ‘means cells that are touching/adjoining such
that at certain locations they have a common best server coverage boundary.’ 5172 He explained that
cells apart from one another are cells that are separated in terms of cell coverage. 5173
2519. He also stated that determining whether multiple mobiles had a single user also relies upon
them not being dislocated, meaning that the mobiles are a distance apart which could not be
travelled in the time between two successive calls.5174

5170
5171
5172

John Edward Philips, T. 20 April 2017, p. 12; exhibit P1935, slides 26-27.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 68, para. 6.5.1.1.1.3.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), p. 68, para. 6.5.1.1.1.3, fn.

13.
5173
5174

John Edward Philips, T. 20 April 2017, p. 13; exhibit P1935, slide 29.
John Edward Philips, T. 20 April 2017, p. 14.
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2520. As determining the route taken by the mobile telephone user and the actual distance
travelled is impractical, Mr Philips measured the distance between the centres of the best server
coverage of the relevant cells in a straight line.5175 To do this, he relied on Alfa’s and Touch’s
predicted best server coverage maps.5176 He used these maps and the measured distance between
the cells to perform his geographical analysis, or ‘cell utilisation’.
2521. In general, Mr Philips used the cell masts the mobiles connected to upon initially making
or receiving a call, the ‘first cell ID’.5177 Later, he supplemented his analysis by including the cell
mast to which a mobile connected at the end of a call, the ‘last cell ID’ or ‘end cell ID’ and
explained whether this additional analysis had an impact on the location of the mobile’s user. 5178
2522. Mr Philips also analysed Alfa’s and Touch’s call data records to determine whether calls
were made between target mobiles, and if calls overlapped in time. He explained the significance
of call patterns. As a general proposition, when one person uses two or more mobiles, calls between
them, and calls overlapping in time on them, are unlikely.5179 However, overlapping calls do not
necessarily exclude that the same person is using the mobiles. When this occurs, the mobiles have
to be using the same or an adjacent cell. Or, when on different networks, those that overlap in
predicted best coverage.5180

5175

John Edward Philips, T. 20 April 2017, p. 14, T. 26 April 2017, pp 69-70; exhibit P1935, slides 29-31.
See paras 369, 1573, 1661.
5177
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras
5.5.1.1-5.5.1.2.
5178
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras
5.5.1.5-5.5.1.9; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review); John Edward Philips, T. 24 April 2017, pp 64-67, 72-83. See also exhibit P1935, slides 494-500, 504-510,
512-515.
5179
John Edward Philips, T. 19 April 2017, pp 96-97, T. 20 April 2017, pp 38-39; exhibit P549 (Expert report of John
Edward Philips – Cell site analysis introduction), para. 10.4.9.1.3.2; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), paras 3.1.2.4-3.1.2.5; exhibit P1112 (Expert report of John
Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 3.1.2.4-3.1.2.5; exhibit P1935, slide 12;
exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras 3.1.2.43.1.2.5; exhibit P1938 (Expert report of John Edward Philips – Single user analysis with end cell review, Suspect 3,
Mr Merhi), paras 3.1.2.4-3.1.2.5.
5180
John Edward Philips, T. 19 April 2017, pp 94-97, T. 20 April 2017, pp 39-43; exhibit P549 (Expert report of John
Edward Philips – Cell site analysis introduction), para. 10.4.9.1.3.2; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), paras 3.1.2.4-3.1.2.5; exhibit P1112 (Expert report of John
Edward Philips – Single user analysis, Suspects 4, 5, 6, 7 and 8), paras 3.1.2.4-3.1.2.5; exhibit P1935, slide 12; exhibit
P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras 3.1.2.4-3.1.2.5;
exhibit P1938 (Expert report of John Edward Philips – Single user analysis with end cell review, Suspect 3, Mr Merhi),
paras 3.1.2.4-3.1.2.5.
5176
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2523. Mr Philips assessed the call data records and combined these with a geographical analysis.
He emphasised that cell site analysis alone cannot determine with certainty whether two or more
mobiles co-locate; it is merely a possibility.5181 He explained this as, the greater the number of
examples combining potential co-location and movement in concert, and the lesser the instances
of dislocation, the higher the degree of probability that a single person is using two or more
mobiles.5182
(d)

Mr Philips’s conclusions

2524. From evaluating the call data records of calls on the different mobiles, Mr Philips assigned
what he described as ‘pairs’ of calls into one of the following four categories.
2525. These are: ‘could be co-located’, ‘would not preclude co-location’, ‘may preclude colocation’ and ‘would preclude co-location’.5183 Unlike Mr Donaldson, in his reports, Mr Philips
did not positively state that any of the pairs of calls analysed meant that the two mobiles were colocating, or that they had a single user.
2526. The first category is ‘could be co-located’. It involves situations where two or more mobiles
activate the same cell on the same network or, if they are on different networks, overlapping
cells.5184
2527. The second category is ‘would not preclude co-location’. This refers to where two different
mobiles activate cells which are apart from one another and it is possible to travel the distance
between the cells within the time between the calls.5185
2528. Mr Philips’s third category was ‘may preclude co-location’, occurring where a possibility
of dislocation exists.5186 In this category, either the mobiles purportedly used by a single person
are geographically apart or there are other factors, such as signal behaviour. 5187

5181

John Edward Philips, T. 20 April 2017, pp 20, 60-61, T. 26 April 2017, pp 75-76.
John Edward Philips, T. 20 April 2017, pp 21, 27, 60-61.
5183
Exhibit P1935, slide 42. See also John Edward Philips, T. 20 April 2017, pp 20, 36-37, 57-59, T. 26 April 2017,
pp 75-78.
5184
John Edward Philips, T. 20 April 2017, p. 36, T. 26 April 2017, pp 76-78; exhibit P1935, slide 42.
5185
John Edward Philips, T. 20 April 2017, p. 36; exhibit P1935, slide 42.
5186
Exhibit P1935, slide 42.
5187
John Edward Philips, T. 20 April 2017, p. 37.
5182
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2529. One example, of different mobiles that the Prosecution attributed to Mr Badreddine, was
of two calls on different mobiles occurring eight seconds apart but activating two cells with masts
almost five kilometres apart—a distance that is physically impossible to travel on land, but with
the possibility of connection depending on the surface area of the actual cell coverage. The two
cell masts, however, faced each other across a bay. Mr Philips explained that although it is unlikely
that a person travelled that distance in that time, co-location may not be precluded because signals
may travel unimpeded across water, and thus may cover an area outside of the network’s predicted
best server coverage.5188
2530. This is illustrated in the following in-court extract from the electronic presentation of
evidence showing Mr Badreddine’s personal mobiles 944 and 663 connecting to cells across a bay
between Beirut and Tripoli:

5188

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), paras 7.4,
7.4.1.5, explaining, ‘However, the best server coverage from both these cells is extensive and fragmented away from
the main best server coverage areas, some of which can be seen to provide best server coverage areas very close
together, and this may not preclude the mobiles from being co-located. The 2 cells also “face” one another across
water where there is limited path loss and so the signals from both cells may extend further than anticipated’; see also
John Edward Philips, T. 20 April 2017, pp 36-37, T. 21 April 2017, pp 17-21; exhibit P1935, slides 42, 206-208;
exhibit P1940 (Electronic presentation of evidence snapshot related to exhibit P1935, slides 206-208).
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Exhibit P1940 (Electronic presentation of evidence snapshot related to exhibit P1935,
slides 206-208)
2531. The fourth category, ‘would preclude co-location’, refers to a geographical separation
between the cell masts the mobiles connect to that could not possibly be travelled in the time
between the calls.5189 To illustrate, Mr Philips referred to successive calls 23 minutes apart on cells
77 kilometres distant.5190
2532. Determining with precision the location of a mobile can become even more problematic
when a mobile is travelling in a vehicle. Mr Philips explained as an example how two vehicles

5189
John Edward Philips, T. 21 April 2017, pp 48-49; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), para. 10.4.9.5.1.2; see also exhibit P1935, slide 42.
5190
As an example, exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash),
p. 88, referring to mobiles attributed to Mr Ayyash, namely Red 741 and Yellow 294, and two calls that ‘are separated,
in time, by ~23 minutes and use cells TOURBO1 and HADATH3, the centres of the main areas of best server coverage
of which are ~77 Km apart, and so would preclude the mobiles from being co-located’.
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travelling in opposite directions on the same road and approaching the same point ‘could be using
cells for calls where, if they were static, do not provide best server coverage and would not be used
for calls’,5191 meaning ‘that 2 mobile phones, at the same location, will use different cells i.e. the
best serving cell for any calls’.5192
2533. Put simply, someone standing in the street could connect to the cell providing predicted
best server coverage for the street. The mobiles in use in two vehicles coming from opposite
directions and passing the pedestrian, however, could still be connecting to different, more distant
cells that they had connected to before while driving through other areas providing predicted best
server coverage to these more distant cells.
2534. Mr Philips identified the factors that could diminish the probability of coincidental patterns,
and hence establish a probability of a sufficient degree—for the purpose of criminal proceedings—
that the mobiles had a single user.5193 These are the period of use, the call frequency and the
mobile’s movement. In this case, he analysed a long period of mobile use, namely between
September 2004 and mid-February 2005, where mobiles could have co-located and have call
patterns suggesting single use. The frequency of calls includes having a high number of calls.
Finally, there is the extensive movement of the mobiles.5194
2535. Mr Philips also explained that ‘the more people that live in a particular area, the more
chance there is of a coincidence of calling’, and:
to remove the element of coincidence, the more calls there should be and the more
geographical movement there should be by both users of the phones. Two people using a
cell site over a period of days, and only using a cell site, may simply be regarded as
coincidence. And if there is 10.000 of those, the chance of coincidence goes up.5195

2536. In his reports and his testimony, Mr Philips did not positively state that mobiles were colocating and hence had a single user. He was prepared only to offer qualified opinions as to
possibilities.

5191
5192
5193
5194
5195

Exhibit P549
Exhibit P549
John Edward
John Edward
John Edward

(Expert
(Expert
Philips,
Philips,
Philips,

report of John Edward Philips – Cell site analysis introduction), p. 76, para. 6.5.3.2.1.26.
report of John Edward Philips – Cell site analysis introduction), p. 76, para. 6.5.3.2.1.29.
T. 20 April 2017, pp 26-27.
T. 20 April 2017, pp 26-27, T. 26 April 2017, pp 74-75.
T. 25 August 2015, p. 78.
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3.

Mr Andrew Donaldson’s evidence and methodology

2537. Unlike Mr Philips, Mr Donaldson is not an expert in co-location analysis. Mr Donaldson,
in anticipation of his testimony, had prepared an ‘attribution report’ for each Accused and for
Mr Badreddine. They were summary reports with an accompanying analytical overview, in which
he appeared to reach positive conclusions as to whether specified mobiles were co-locating and,
hence, attributable to Mr Ayyash, Mr Merhi or Mr Badreddine. 5196
2538. The Prosecutor relied upon Mr Donaldson’s evidence to prove his case attributing mobiles
to the four Accused and Mr Badreddine when he submitted the indictment and subsequent
amendments.
2539. Until 20 June 2016, Mr Donaldson’s name was on the Prosecution’s witness list as an
intended expert witness. The Prosecution then decided not to call him as an expert witness.

However, shortly before Mr Donaldson was due to testify―not as an expert, but as a Prosecution
in-house analyst who would provide non-expert

opinion evidence―the Ayyash and Merhi

Defence challenged his expertise and sought the exclusion from evidence of parts of his attribution
reports. The Trial Chamber held a voir dire hearing, in relation to Mr Donaldson’s expertise and
methodology, before deciding upon the application.5197
2540. The Defence challenged Mr Donaldson’s capacity to provide opinion evidence on colocation and therefore possible attribution. The Trial Chamber, in deciding the Defence challenge,
set out the basis for hearing and considering Mr Donaldson’s evidence, while permitting him to
give some non-expert opinion evidence.
2541. It is convenient to extract the main points in the decision, as these have governed how the
Trial Chamber has treated Mr Donaldson’s evidence. In the decision, the Trial Chamber noted and
held the following:
Mr Donaldson is not testifying as an expert. His five reports provide an overview of the
Prosecution’s evidence and, in this respect in some places, more resemble a Prosecution
final trial brief than an expert report. Much of the content of his five reports evidence is

5196
5197

Decision on opinion evidence (Mr Donaldson), paras 8, 71.
Andrew Donaldson, T. 8 May 2017, pp 20-69.
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therefore more in the nature of summary evidence, but with an accompanying analytical
overview.5198
Mr Donaldson has performed a comprehensive review of the Prosecution’s cell-site and
attribution evidence, and has collated and analysed it.5199
It is self-evident that cell site analysis alone—without more—is insufficient to
categorically conclude with 100% certainty that one person was using more than one
mobile at a given time. Proof beyond reasonable doubt, however—based upon analysing
call data records, calling patterns, calling contacts, and the geographical locations of
mobiles, in combination with other evidence, in other words, analysing the totality of the
evidence against an Accused person—is a different matter.5200
Mr Donaldson, in the Trial Chamber’s view, is sufficiently qualified by his experience in
the area to proffer an opinion on co-location and therefore possible attribution, but that any
opinion must be suitably qualified in a manner similar to that of Mr Philips. The Trial
Chamber will therefore not accept Mr Donaldson’s opinions as unqualified conclusions. It
will not allow him to categorically conclude, as he appears to have done in his three reports,
that there was co-location, and hence attribution of personal and network mobiles to
Mr Ayyash, Mr Merhi or Mr Badreddine.5201
Mr Donaldson may therefore provide an opinion, based upon his experience in analysing
call data records and other cell site evidence, as to whether co-location is possible on the
evidence he has reviewed. He is not entitled to conclude that there was co-location and
hence single user attribution of personal and network mobiles. Mr Philips, the expert,
would not go that far, and that determination is for the Trial Chamber’s alone.5202
Using Mr Philips’s terminology, Mr Donaldson may therefore provide an opinion as to
whether the evidence he has reviewed entitles him to provide an opinion in respect of
certain mobiles, for example, as to whether mobiles ‘could be co-located’, ‘would not

5198
5199
5200
5201
5202
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preclude co-location’, ‘may preclude co-location’ and ‘would preclude colocation’, and
thus whether this is consistent with a mobile having a single user.5203
The probative value of any opinion from Mr Donaldson as to whether co-location is
possible is therefore a matter of the weight for the Trial Chamber when it assesses the
totality of the evidence. The Trial Chamber is cognisant that Mr Philips is an expert in cell
site analysis whereas Mr Donaldson is not, and will take this into account in assessing the
opinions of the two witnesses and attributing the necessary weight to the evidence of either.
The Trial Chamber will bear in mind the technical limitations of Mr Donaldson’s evidence,
and in this respect, he must point out to the Trial Chamber any aspects of his three reports
in which he has offered an opinion on co-location, in which he must defer to Mr Philips’
expertise.5204
The Trial Chamber will allow the Prosecution to lead the evidence but the witness,
Mr Andrew Donaldson, must properly explain his methodology and qualify his opinions.
The Trial Chamber will then carefully scrutinise any such opinion and, in evaluating his
evidence as a whole, give it the appropriate weight.5205

2542. Mr Donaldson’s reports have assisted the Trial Chamber to piece together the evidence on
co-location and attribution. However, it is the Trial Chamber’s role—as the trier of fact—to decide
upon co-location and attribution and, thus, it has not accepted Mr Donaldson’s unqualified
conclusions on these matters.5206 The Trial Chamber also held in the decision that:
It is therefore apparent that better legal oversight of the structure and content of the three
reports could have been provided. In particular, Mr Donaldson’s reports should not have
expressed

unqualified

conclusions

about

co-location,

and

most

particularly,

the

methodology underlying the expression of any opinion should have been properly
explained.5207

2543. The Trial Chamber has accordingly treated Mr Donaldson’s evidence with the caution
expressed in the extracts from the decision quoted above.
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2544. Mr Donaldson, like Mr Philips, employed a co-location analysis as part of his work of
attributing telephone numbers to Mr Ayyash, Mr Merhi and Mr Badreddine. However, his
methodology differed in some respects.
2545. In his explanatory report, ‘Co-location Analysis – Methodology’—prepared at the Trial
Chamber’s direction before it would receive his testimony—Mr Donaldson explained the
technique as one he used when all other means of attribution had been exhausted: 5208
Co-location analysis, as applied in my attribution reports, is the technique of analysing cell
site records of multiple phones at a cell site sector level to establish if they continuously:

• Use the same sector at the same time;
• Use adjacent sectors close in time;
• Move in concert in a logical manner; and
• Are found at the same time in distinctive areas, for example places remote from
most frequently used sectors that would indicate common travel. The greater the
distance from home, the more distinctive the area may be considered if it is
uncommon. Larger time gaps may be afforded more weight in these circumstances
due to the coincidence of two phones travelling to unusual areas at the same
time.5209

2546. He explained that he conducted a call-by-call review of two mobiles of interest, which
involved an examination of the times that the mobiles were used ‘to determine whether the data
would allow meaningful inferences to be derived from their respective locations.’ 5210 His analysis
focused ‘upon the points when the use “swaps” from one to the other close in time’, 5211 providing
the following example:
If, for instance, Phone A is used at 9am and Phone B is only used at 9pm, there would be
no way of using this information alone to rule out one or the other of two possibilities: (1)
the phones being used by a single user or (2) by separate users.

5208
5209
5210
5211

Exhibit
Exhibit
Exhibit
Exhibit

P1948.2 (‘Co-location Analysis – Methodology’ report of Andrew Donaldson), paras 1, 3.
P1948.2, para. 2.
P1948.2, para. 6.
P1948.2, para. 6 (b).
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Both inferences would be equally valid, all other factors aside. If, however, Phone A is
used at 9am and Phone B is used at 9:10am, the two phones would be suitable for further
testing whether Phone A and Phone B could have been used by a single user. This is
because such short time differences impose limits on how far apart these phones could be
to be used by a single person. A much longer time difference between calls in a country
the size of Lebanon would not normally rule out one user travelling from e.g. one end of
the country to the other to make the calls.5212

(a)

Definitions, terminology and step-by-step process

2547. In his reports, Mr Donaldson interchangeably used the terms ‘co-location analysis’ and
‘single user analysis’.5213 He also used the expression ‘anomaly’.5214 In his evidence, however, he
clarified that his reports should be read by replacing ‘co-location’ with ‘positive indicator’, and
‘anomaly’ with ‘negative indicator’.5215 He explained that his use of ‘anomaly’ may differ from
how Mr Philips used it, but neither of them used it as a term of art.5216 Mr Donaldson used
‘anomaly’ to mean mobile use which is ‘negative’ to testing the theory that a single person had
control of an identified mobile.5217
2548. Mr Donaldson defined ‘co-location analysis’ as the technique of analysing cell site records
of multiple mobiles at a cell site sector level to establish if they continuously:

•

Use the same sector at the same time;

•

Use adjacent sectors close in time;

•

Move in concert in a logical manner, or as one would expect. For example, repetitive erratic
movements may be considered illogical; and

5212

Exhibit P1948.2, para. 6 (b), fn. 4 qualifies that the term ‘location is used here to refer to a cell sector, which is as
precise a location as can be identified from CDRs alone. “Location” in my analysis does not represent the precise
point location of a phone’.
5213
Andrew Donaldson, T. 20 June 2017, p. 79.
5214
Exhibit P1948.1 (PowerPoint presentation on ‘Analysing cell site use: multiple phones’, Andrew Donaldson),
slide 14; Andrew Donaldson T. 21 June 2017, p. 9.
5215
Andrew Donaldson, T. 21 June 2017, p. 9.
5216
Andrew Donaldson, T. 21 June 2017, pp 38-39.
5217
Andrew Donaldson, T. 21 June 2017, p. 38.
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•

Are found at the same time in distinctive areas, such as those remote from the most
frequently used sectors that would indicate common travel. The larger the distance, the
more distinctive an uncommon area may be considered. The larger the time gaps the more
significance they may be afforded.5218

2549. In explaining his methodology, Mr Donaldson stated that he used ‘a variety of tools and
sources’. These included: call data records and call sequence tables; locations of cell towers, their
sectoring and predicted best server coverage of cell sectors; and Google Earth for topographical
information, such as elevation data and the presence of hilly terrain.5219
2550. Mr Donaldson explained that as a first step he used cell dumps to identify a ‘candidate
mobile’ for co-location analysis with the target mobile.5220 He would identify two or more
instances, at disparate locations, where the target mobile consistently used a cell for a protracted
period—for example, 30 to 90 minutes.5221 He would then look at which other mobiles were also
using cell sectors in those locations at those times, to see which mobiles were common to all of
them.5222
2551. Mr Donaldson explained that any candidate mobiles identified through cell dumps would
be tested against the target mobile, following a methodical review of all calls within the attribution
period.5223
2552. If conducting a co-location analysis on more than two mobiles, Mr Donaldson would first
establish co-location for one, then a second, and, if the results were ‘consistently positive with
little or no negative indicators over a protracted period’, the records of these two mobiles would
be merged and the records of a third, unattributed mobile possibly co-located would be compared
with the merged records of the first two mobiles.5224

5218

Exhibit P1948.2, para. 2; Andrew Donaldson, T. 20 June 2017, p. 86.
Exhibit P1948.2, para. 4.
5220
Andrew Donaldson, T. 20 June 2017, p. 79. Cell dumps are defined and explained in Mr Philips’s report, exhibit
P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 105-107.
5221
Andrew Donaldson, T. 20 June 2017, pp 79-80; exhibit P1948 (PowerPoint presentation on ‘Analysing
attribution’, Andrew Donaldson), slide 36.
5222
Andrew Donaldson, T. 20 June 2017, pp 80-81; exhibit P1948, slides 37-39.
5223
Exhibit P1948.2, paras 5-6; Andrew Donaldson, T. 20 June 2017, pp 81-82, 85, 90-99, 100-104, T. 21 June 2017,
pp 2-4, 6-8, 14-15, 32; exhibit P1948, slide 40.
5224
Exhibit P1948.2, para. 10; Andrew Donaldson, T. 20 June 2017, p. 82.
5219
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(b)

‘Positive indicators’, ‘negative indicators’ and overall assessment

2553. Mr Donaldson explained that he would consider that two mobiles were held by the same
person if there were numerous positive indicators and just one or two negatives ones. 5225 Candidate
mobiles could usually be quickly ruled out due to a high incidence of negative indicators, and it
was very rare to find extensive positive indicators and no negative indicators between analysed
mobiles.5226
2554. Positive indicators were successive calls by the two mobiles that demonstrate that they
could be in the same location in that single instance.5227 Examples are the use of: the same cell
sector within five minutes, adjacent sectors within ten minutes, opposing cell sectors at a similar
time and successive cell sectors in a logical sequence.5228 Using the same sector two hours apart
would be a neutral indicator, and using one ten kilometres and two minutes apart would be looked
at as a possible negative indicator.5229
2555. Negative indicators were instances where, as a matter of logic, two mobiles’ use showed
that they could not have been held by the same person, such as when the distance between the
locations of two successive calls could not have been travelled in the time elapsed between them,
or calling behaviour which would be illogical for a single user.5230 Illogical behaviour would be
anything that would not make sense, including overlapping contacts between the analysed mobiles,
or movements which would be possible but illogical of a single user.5231 Seeing such instances
consistently would suggest another explanation for any identified positive indicators. 5232
2556. Mr Donaldson sought to list any negative indicators in his reports, providing an explanation
for those which he was able and identifying that some examples were without explanation where
‘it is clear that the phones could not have been used by the same person’. 5233 He reported instances
of negative indicators by giving information about the calls, including the times and the cell towers

5225
5226
5227
5228

Andrew Donaldson, T. 20 June 2017, p. 82; see also exhibit P1948.2, para. 6 (c).
Andrew Donaldson, T. 20 June 2017, pp 82-83.
Exhibit P1948.2, para. 11.
Exhibit P1948.2, p. 6; Andrew Donaldson, T. 20 June 2017, p. 84, T. 21 June 2017, p. 6; exhibit P1948.1, slide

13.
5229
5230
5231
5232
5233

Andrew Donaldson, T. 20 June 2017, p. 84.
Exhibit P1948.2, para. 14; Andrew Donaldson, T. 21 June 2017, p. 7; exhibit P1948.1, slide 13.
Andrew Donaldson, T. 21 June 2017, p. 7; exhibit P1948.1, slide 13.
Andrew Donaldson, T. 21 June 2017, p. 7.
Andrew Donaldson, T. 21 June 2017, pp 7, 10-11.
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used, often accompanied by a map.5234 If the data permitted, he also provided an explanation.5235
Many could be explained through simple logic.5236
2557. Mr Donaldson referred to what he (confusingly) called ‘swaps’ 5237 made within ten minutes
of one another, or ‘close in time calls’, as ‘the most valuable points to scrutinise in co-location
analysis because anomalies are readily apparent, giving the example of unrealistic travel time’.5238
2558. He noted that all ‘swaps’ could offer positive or negative indicators of co-location based
on logical inferences, thus the ‘overall assessment is a qualitative summation of each call
swap’.5239 While the process could be replicated by anyone using the same data, the overall
assessment on co-location may differ between analysts.5240
2559. To identify such explanations, he would first look at calls outside the ‘swap’ for ambiguous
geographic anomalies, such as a pair of calls using cell towers which were too far apart for the
distance to be travelled in the intervening time, but then one minute later one of the mobiles using
the same cell as the other.5241
2560. Mr Donaldson would defer to the telephone company or a cell site expert on how such a
situation may have occurred, but in their absence would ‘use any means’ at his disposal to try to
reconcile his ‘understanding of the mandated changes in assessment’. 5242 In the absence of a third
call in this scenario, or where he was unsure as to whether something should be characterised as a
negative indicator, he would do cell dumps to see if any single mobile had made the same
movement in the same amount of time to support a positive assessment of the original pair of
calls.5243

5234

Andrew Donaldson, T. 21 June 2017, pp 10-11; exhibit P1948.2, para. 15.
Andrew Donaldson, T. 21 June 2017, p. 32.
5236
Andrew Donaldson, T. 21 June 2017, pp 10-11; exhibit P1948.2, para. 15.
5237
Mr Donaldson used the term ‘swap’ to mean that a single user was using different mobiles, by switching from one
to the other, within a specified time period, Andrew Donaldson, T. 20 June 2017, p. 90. Mr Philips, by contrast, in
exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), pp 140-142, used the term to
denote a user switching a SIM from one handset to another. Mr Donaldson’s use of the term ‘swap’ was confusing,
imprecise and counter-intuitive.
5238
Exhibit P1948.2, para. 7.
5239
Exhibit P1948.2, para. 7.
5240
Exhibit P1948.2, paras 8, 21.
5241
Exhibit P1948.2, paras 16-17; Andrew Donaldson, T. 21 June 2017, pp 32-34.
5242
Exhibit P1948.2, para. 18; Andrew Donaldson, T. 21 June 2017, p. 33.
5243
Exhibit P1948.2, para. 19; Andrew Donaldson, T. 21 June 2017, p. 33.
5235
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2561. Another example of an explanation for a seemingly negative indicator would be a
demonstrable change in one of the mobiles’ use during and limited to that time—such as calling
only one number which was not a contact before or afterwards. 5244
2562. Mr Donaldson explained that he did not provide subjective commentary on whether a given
positive or negative indicator was more significant than another. Instead, he set out what the call
data records showed regarding the timing and location of calls.5245
2563. After analysing these ‘swaps’, Mr Donaldson assessed the relationships between the
relevant mobiles.5246 It was the sum of positive indicators and the absence of negative indicators
which led to any assessment on co-location.5247 This was in addition to the distribution of positive
indicators among different times of day, different days of the week and in different locations. 5248
2564. Moreover, the more distinctive the geographic pattern of use—such as travelling a long
distance away from commonly used cells—the more time could elapse between calls within a
‘swap’ while remaining relevant to the analysis.5249 He would also look at how the mobiles moved.
For example, whether in a logical manner, such as along the route to a distinctive area even if the
calls were not close in time. Or, conversely, ‘illogically’, for example repeatedly moving from one
side of a city to another. The analysed mobiles should also not be in contact with one another, and
have distinct contact profiles.5250
2565. Mr Donaldson emphasised ‘the importance of the sum of the “swaps” in the overall
assessment’, stating that he would not assess two mobiles as having a single user if the records
only showed negative indicators which he could explain.5251 He specified that the higher the
number and or quality of positive indicators, and the lower the number of negative indicators, the
greater his degree of confidence would be in the conclusion. However, he emphasised that, as not
all positive indicators are the same, each assessment is made on a case-by-case basis.5252

5244
5245
5246
5247
5248
5249
5250
5251
5252

Exhibit P1948.2, para. 15.
Andrew Donaldson, T. 21 June 2017, p. 36.
Exhibit P1948.2, para. 20.
Exhibit P1948.2, para. 11.
Exhibit P1948.2, paras 11-12.
Exhibit P1948.2, para. 13.
Andrew Donaldson, T. 20 June 2017, p. 85; exhibit P1948.1, slide 2.
Exhibit P1948.2, para. 20.
Andrew Donaldson, T. 20 June 2017, pp 87-88.
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(c)

Mr Donaldson’s reporting of results

2566. Mr Donaldson provided two forms of what he described as his ‘reporting’ the results of his
analysis. These were call-by-call and empirical. Mr Donaldson stated that the ideal means of
reporting the findings of co-location analysis would be to set out the information in tables, maps
and text, which permit the reader to observe the mobiles moving in concert, and form their own
view, without undertaking all of the steps and procedures undertaken by the analyst. 5253
2567. Mr Donaldson did not map every day of calls relating to mobiles identified as those of
Mr Ayyash and Mr Badreddine.5254 He therefore prepared an ‘empirical’ report to demonstrate his
observations for both the mapped and unmapped days ‘so the reader could look at a neutral
measure and see that all days demonstrated the same observable patters of positive indicators that
the sample days did’.5255
(d)

Weaknesses in the methodology

2568. Mr Donaldson also attempted to show the weaknesses of the methodology of using the
distance between cell towers for his co-location analysis.5256 Ultimately, he explained why he
believed that his methodology regarding the distance between the cell towers—supplemented by
his subjective analysis—was the fairest reporting method.5257
2569. While it could both under-represent and over-represent the actual distances, Mr Donaldson
considered that it was neutral with regard to all parties and produced the most accurate results to
describe what he saw when reviewing the information subjectively.5258 He chose this method
because of the breadth of the undertaking in setting out each call. The veracity of his empirical

5253

Exhibit P1948.2, para. 21; Andrew Donaldson, T. 21 June 2017, p. 5.
Exhibit P1948.2, paras 22-24 (call-by-call reporting for Mr Ayyash); exhibit P1948.1, paras 26-29 (call-by-call
reporting for Mr Badreddine).
5255
Exhibit P1948.2, para. 30.
5256
Andrew Donaldson, T. 21 June 2017, pp 39-40, 42; exhibit P1948, slides 43-45 (identifying limitations in knowing
with certainty where, within a predicted coverage area, a mobile is actually used); Andrew Donaldson, T. 21 June
2017, pp 40-41; exhibit P1948, slide 46 (discussing the impact of comparing rural area cell towers and city cell sectors
on predicted best coverage areas); Andrew Donaldson, T. 21 June 2017, pp 4-5, 26; exhibit P1948.2, para. 35
(acknowledging factors which could lead to misrepresentation of the distance between areas of cell sector coverage
which prohibited identifying where callers were actually located); Andrew Donaldson, T. 21 June 2017, p. 26
(determining why particular methodology was excluded as potentially increasing rather than decreasing the accuracy
of findings).
5257
Andrew Donaldson, T. 21 June 2017, p. 26.
5258
Exhibit P1948.2, para. 36; Andrew Donaldson, T. 21 June 2017, pp 42-43.
5254
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reporting method could be tested with reference to examples given in various slide presentations
overlaying the call-by-call and empirical methods.5259

4.

Submissions
(a)

Prosecution’s general submissions

2570. The Prosecution relies on Mr Philips’s and Mr Donaldson’s co-location analyses to
attribute network mobiles to Mr Ayyash, Mr Merhi and Mr Badreddine. It submits generally that
their analyses prove that a single person was simultaneously using two or more specified
mobiles.5260
2571. On Mr Philips’s methodology generally, the Prosecution submits that he ‘analysed and
mapped each sequence where two or more mobile phones attributed to an Accused were used
within one hour’ of each other. This was to determine whether a mobile could have travelled the
distance between the centres of the predicted best coverage areas in the intervening time. 5261
2572. Mr Philips’s co-location findings simply show that mobiles were not used in locations
between which a single user could not travel. To conclude that the mobiles had a single user and
were not co-locating coincidentally, the co-location findings must be read in conjunction with
where and how the mobiles actually moved.5262
2573. For each of Mr Philips’s four categories of ‘could be co-located’, ‘would not preclude colocation’, ‘may preclude co-location’ and ‘precludes co-location’, the Prosecution points out that
he provided mapped examples and a statistical overview of his findings. He also provided
‘technical explanations in cases of unusual call activity, for example, where radio signals would
have been affected by topography or stretches of water’. 5263
2574. Mr Philips’s categorisations, according to the Prosecution, ‘have nothing to do with
statistical probability’ that two mobiles were used.5264 Rather, it ‘reflects the statistics for
individual pairs of calls over time’ and simply shows that mobiles were not used in locations

5259
5260
5261
5262
5263
5264

Exhibit P1948.2, paras 36-37.
Prosecution final trial brief, paras 82, 84.
Prosecution final trial brief, para. 85.
Prosecution closing submissions, T. 12 September 2018, pp 64-66, 83, 90.
Prosecution final trial brief, para. 85.
Prosecution closing submissions, T. 12 September 2018, p. 65.
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between which a single user could not travel.5265 The Prosecution went on to clarify that in his
analysis of any individual pair of calls, when mobiles ‘hit the same cell sector within one hour’,
Mr Philips could not conclude that the mobiles were together. 5266
2575. The Prosecution recognises that co-location analysis ‘is not a scientific measurement to
which we can say with a level of scientific certainty a result’. 5267 Mr Philips had explained that:
the most important elements to consider to remove the possibility of a coincidence of two
phones being used by two different people … are the period of calls, the frequency and the
movement of the mobile phones. And the greater these factors, the less likely that the
consistency of co-location could be explained by chance. This is how we remove the
possibility of a coincidence.5268

2576. Accordingly, the Trial Chamber is not asked to make any findings based on the distribution
of the categorisations alone, but to consider this in conjunction with evidence of where and how
the mobiles moved.5269
2577. In closing submissions, Prosecution counsel explained:
And the only thing that this shows is that it shows that phones move in a relative manner
and are located in the same areas over a period of time and over various distances in such
a way that it cannot be explained by coincidence. But this is not a scientific assessment.
This is more, Your Honours, a common-sense assessment, that looking at a repetition of
these incidents cannot be explained by coincidence.5270

2578. The Prosecution highlighted that according to Mr Philips, the categorisation ‘would not
preclude co-location’ is ‘a very positive indicator of co-location’5271 and further argued that it is
the ‘category that we might see the most compelling signs that two phones are actually used by
the same person when we consider that they could move together’. 5272
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2579. Of the fact that Mr Philips was essentially ‘shielded’ from the Prosecution’s work—this
being the subject of united and strong Defence criticism—the Prosecution submitted that:
the Prosecution saw value in having Philips as an outside expert who could speak to the
activity of the phones without having prior knowledge of the Prosecution’s case theory,
especially in the light of the pro-Prosecution bias allegations that were made in various
5273

Defence briefs against Mr Donaldson.

2580. Prosecution counsel also stated that Mr Philips had never before ‘had the opportunity to
work with data covering such a wide period’.5274
2581. Regarding Mr Donaldson’s methodology, the Prosecution pointed out that he assessed
every pair of calls between relevant mobiles attributed to Mr Ayyash, Mr Merhi and
Mr Badreddine during the attribution periods. For pairs of calls occurring within ten minutes, he
used the distance between the cell towers and the time between the calls to determine whether the
calls ‘could have been made by a single user’, and provided mapped examples and a statistical
overview of his findings.5275
2582. In response to the Defence challenges to Mr Donaldson’s ability to perform co-location
analysis, the Prosecution argued that Mr Philips’s work confirmed his analysis, noting that their
respective analyses independently reached the same conclusions.5276
2583. Further, Mr Philips had stated that for single user analysis, the accuracy of predicted best
coverage areas did not matter for determining whether mobiles moved together. This undercut the
Defence challenges to the reliability of the underlying data. 5277
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(b)

Defence submissions
i.

Ayyash Defence

2584. The Ayyash Defence submits that single user analysis has significant limitations.5278
According to Mr Philips, it consists of both co-location analysis and call pattern analysis.5279 While
co-location shows a ‘potential relationship’ between two mobiles, single user analysis takes this
analysis further to ‘determine (to the degree possible) that a single person could be using multiple
phones’.5280
2585. The Trial Chamber should not presume that two mobiles were together just because they
co-located.5281 Mr Philips explained that his analysis could not show that mobiles were actually
travelling together, as it only showed ‘the absence of dislocation’.5282 Mr Philips used the phrases
‘consistent with’ and ‘every possibility’ in his single user analysis conclusions ‘in recognition of
the inability to make absolute conclusions regarding use by a single person’. 5283
2586. The Ayyash Defence pointed to Mr Philips’s recognition that mobiles could appear to
travel together even if used by business associates who also live at the same location. In this
example, therefore, while the evidence might be consistent with the use of multiple mobiles by a
single person, that same evidence is ‘also consistent with use by multiple, acquainted persons’. 5284
2587. It also contrasts the limitations that Mr Philips identified with Mr Donaldson’s failure to
recognise these limitations of co-location analysis, pointing to his lack of expertise in
telecommunications or cell site analysis.5285 The Trial Chamber noted that Mr Donaldson made
positive conclusions about co-location, although he had acknowledged that co-location cannot be
used to determine that mobiles were physically together.5286 Indeed, Mr Donaldson maintained
that he was not providing an opinion at all on co-location, instead believing that he could reach
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conclusions on single user analysis based on common sense and his past experience of working
with call data records and looking at mobile movement.5287 Given the Trial Chamber’s own
concerns about his conclusions, it should disregard Mr Donaldson’s opinions. 5288
2588. Both Mr Philips and Mr Donaldson failed to take into account the unreliability of the data
underlying their work, which further reduces the weight to be given to their co-location
analyses.5289 Mr Philips stated that using best server coverage plots is preferable for analysing
close-in-time calls, meaning that the ‘appropriacy’ of the coverage data must be considered. He
stated that best server coverage plots are an estimation and should be used as such, and did not
know why a passage setting this out was removed from an earlier draft of his report. 5290
2589. Mr Philips was also not made aware of the full scope of the limitations of the data he
worked with, such as the lack of certain contemporaneous data from Alfa and the fact that shape
files were constructed using data from multiple years and lacking reliability hallmarks. He was
also not given information about Mr Ayyash potentially being outside of Lebanon for the 2005
Hajj.5291
2590. Mr Philips was therefore unable to address the limitations in the underlying data. Due to
his lack of expertise, Mr Donaldson could not even take these limitations into account as part of
his analysis. These factors reduce the weight which, the Ayyash Defence argues, should be given
to their single user analyses.5292
2591. Mr Philips’s and Mr Donaldson’s methodologies were also flawed, further reducing the
weight to be accorded to their conclusions. Mr Philips was not familiar with Lebanese mobile
networks, which potentially renders his assumptions invalid.5293 Mr Donaldson lacked the

5287
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Ayyash Defence final trial brief, para. 299.
Ayyash Defence final trial brief, paras 298-300, citing Decision on opinion evidence (Mr Donaldson), para. 82.
Ayyash Defence final trial brief, para. 302; Ayyash Defence closing submissions, T. 17 September 2018, pp 70-

72.
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Ayyash Defence final trial brief, paras 302-303.
Ayyash Defence final trial brief, paras 304-305; Ayyash Defence closing submissions, T. 17 September 2018,
pp 71-72.
5292
Ayyash Defence final trial brief, para. 306.
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Ayyash Defence final trial brief, para. 308.
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knowledge to carry out his analysis, which depended on certain assumptions about how mobile
networks operate.5294
2592. When assessing co-location, neither accounted for travel routes, Lebanese traffic patterns,
weather or time of day.5295 Mr Philips measured the distance between the centres of the best server
coverage areas—which he determined just by looking at them—whereas Mr Donaldson measured
the distance between cell towers.5296 While Mr Donaldson used a time interval of ten minutes
between calls, Mr Philips opted for five and 60 minute intervals, based on a discussion with
Mr Donaldson, but later conceded that the larger interval was ‘probably inappropriate’ while
continuing to rely upon it.5297
2593. Mr Donaldson’s methodology set no threshold for establishing co-location, and his lack of
expertise limits the probative value of his opinions.5298 His experience in analysing cell site
evidence is limited to his work with the Prosecution.5299 The Trial Chamber determined that Mr
Donaldson must qualify and explain the basis for his conclusions.5300 Despite this, Mr Donaldson
repeatedly concluded that mobiles ‘moved in concert’—without qualifying or explaining the
term—and based his opinions on whether mobiles behaved as ‘one would expect’ without
explaining how he determined what ‘one would expect’.5301 As he failed to explain the basis for
his opinions, the Trial Chamber should give them no weight. 5302
2594. Mr Philips’s evidence is also unreliable and entitled to little or no weight. 5303 He failed to
apply his own principles to his analysis, for example, concluding that mobiles attributed to
Subject 7 had a single user even though there were very limited instances of co-location, and
claiming, incorrectly, that instances of dislocation have been explained. In court, the relevant dates
were changed to exclude the dislocations.5304
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2595. Another example is his speculation on the reason for the dislocation of Subject 8’s
attributed mobiles, which differed from Mr Platt’s speculated reasons for the same incident.5305
This shows the unreliability of co-location analysis, as dislocations are merely speculated about
and written off, based on little more than mobile activity and a desire to fit the facts to the
Prosecution’s narrative.5306
2596. Mr Philips’s and Mr Donaldson’s co-location analyses should therefore be given no weight,
as they applied poor methodologies to poor data. 5307
2597. Finally, the Ayyash Defence disagreed with the Prosecution’s assertion that single user
analysis is an important part of attribution, submitting that single user analysis merely shows a link
between personal and network mobiles, and this is only significant if the personal mobiles are
attributed first.5308 Further, the amended consolidated indictment defined attribution as
determining the specific person who used a mobile during a particular time period. 5309 Mr Philips
had underlined the importance of showing use, rather than just association between a person and
a mobile, and the Prosecution must prove this beyond reasonable doubt.5310 The Trial Chamber
must first assess evidence in this area individually, before it looks at it holistically. 5311
ii.

Merhi Defence

2598. The Merhi Defence submits that the flaws in the Prosecution’s telecommunications
evidence result in reduced reliability in terms of the possible co-locations of mobiles.5312 It also
reiterates that Mr Donaldson lacks the necessary expertise for co-location analysis, meaning that
his evidence thereon should be given no weight.5313

5305

Ayyash Defence final trial brief, paras 323-325.
Ayyash Defence final trial brief, para. 325.
5307
Ayyash Defence final trial brief, para. 327; Ayyash Defence closing submissions, T. 17 September 2018, pp 117118.
5308
Ayyash Defence closing submissions, T. 17 September 2018, pp 93-94, 118.
5309
Ayyash Defence closing submissions, T. 17 September 2018, p. 93.
5310
Ayyash Defence closing submissions, T. 17 September 2018, pp 94-95.
5311
Ayyash Defence closing submissions, T. 17 September 2018, pp 95, 114.
5312
Merhi Defence final trial brief, para. 271.
5313
Merhi Defence final trial brief, paras 190, 201-204.
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2599. Despite the Trial Chamber’s finding that Mr Donaldson lacked expertise in this area and
must qualify his opinions, Mr Donaldson concluded, based on co-location, that mobiles were used
by a single person. The Trial Chamber should give this no weight. 5314
2600. The Prosecution also withheld from Mr Philips necessary contextual information about the
case and allegations against the Accused, even when he requested it.5315 For example, he was only
given selected materials regarding the attribution of Green 071 to Purple 231’s user (alleged to be
Mr Merhi) and was unaware of how the Prosecution selected the two candidate mobiles.5316 He
was unable to test this selection and to perform cell dumps to exclude other candidate mobiles.5317
This absence of information prevented him from excluding other reasonable possibilities regarding
Green 071’s attribution; the Trial Chamber should therefore give his opinion no weight. 5318
2601. Mr Philips himself was critical of having to work in a vacuum, with certain information
not being provided to him—such as Mr Merhi’s address, traffic density on certain roads and travel
times—which would have affected his analysis.5319 The Prosecution also asked Mr Philips to
remove certain sections from his report, such as a discussion of the possibility of call data record
manipulation.5320
2602. In addition, Mr Donaldson did not properly explain his methodology for selecting Purple
231 as the only candidate mobile for single user analysis with Green 071, as he merely stated that
cell dumping was only used to confirm the choice after it was made.5321 The Trial Chamber
therefore cannot assess the probative value and weight to be given to that attribution, or whether
other reasonable possible attributions were ‘rigorously excluded’ by the Prosecution. 5322
2603. In any event, Mr Donaldson’s cell dump methodology is ‘deficient and incomplete’,
requiring ‘three cumulative hypotheses’. These are: three calls at different times, two mobiles
using the same cells and doing so within a set time, here, of an hour and a half after the call of
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interest. This method eliminates many potential candidates from the outset, for example because
it excludes calls outside the relevant period, and does not account for use of neighbouring cells. 5323
And it only selects the ‘candidate or candidates who appear in the three dumps’.5324 His chosen
methodology thus eliminates many potential candidates from the outset. 5325
2604. The Merhi Defence argues that Mr Philips expressed concerns about the accuracy of the
cell dumps made by Mr Donaldson.5326 While Mr Philips used a different cell dump methodology,
namely looking at calls one hour before and one hour after the call of interest—which he viewed
as yielding more complete results than those conducted by Mr Donaldson—this was not applied
by the Prosecution in this case.5327
2605. Finally, flaws in the underlying telecommunications evidence, including the lack of
contemporaneous cell coverage data and limitations of optimal coverage, rendered inferences
about co-locations less reliable.5328 Mr Philips’s evidence on coverage maps was theoretical only,
as it did not take certain peculiarities of the Lebanese mobile networks into account, such as
changes in building topography, directed retry and congestion levels. 5329 He also did not travel to
Lebanon for his work on this case.5330
iii.

Oneissi Defence

2606. The Prosecution’s case against Mr Oneissi does not rely on co-location analysis. There is
only one pleaded mobile attributed to Mr Oneissi, Purple 095. Accordingly, the Oneissi Defence’s
submissions focus on the more traditional aspects of attribution and on the weight generally to be
given to the evidence of Mr Philips and Mr Donaldson.
2607. The Oneissi Defence disputes that the attribution evidence links Mr Oneissi to Purple 095,
with particular criticism of Mr Donaldson’s analysis, arguing that his ‘pro-Prosecution bias –
whether conscious or otherwise – negatively affects his credibility and by extension, the reliability

5323

Merhi Defence final trial brief, paras 228-229.
Merhi Defence final trial brief, para. 227.
5325
Merhi Defence final trial brief, paras 228-229.
5326
Merhi Defence final trial brief, para. 230.
5327
Merhi Defence final trial brief, paras 230-234.
5328
Merhi Defence final trial brief, para. 271; Merhi Defence closing submissions, T. 18 September 2018, p. 112, T.
19 September 2018, pp 14-16.
5329
Merhi Defence closing submissions, T. 18 September 2018, pp 113-116, 120, T. 19 September 2018, pp 3-4, 14.
5330
Merhi Defence closing submissions, T. 18 September 2018, p. 114.
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of his evidence’.5331 Mr Donaldson’s analysis was susceptible to confirmation bias, as the
Prosecution’s case depended upon the attribution of mobiles to the Accused persons, thus placing
Mr Donaldson under ‘immense pressure’ to attribute mobile 095 in accordance with the
Prosecution's theory of the case.5332 It also criticised his qualifications, submitting that:
DONALDSON’s lack of expertise in cell site analysis – which includes attribution –
‘naturally limits the probative value of any opinion he can express thereon’.
DONALDSON had no formal training in attribution techniques. He had never testified in
relation to attribution of mobile phones before; nor had he ever written an attribution report
that was used as evidence. Virtually all of his experience in attribution comes within the
context of the investigation into Hariri’s assassination and this case. His ability to attribute
mobile phones is here being tested for the first time.5333

2608. Whereas the Prosecution was required to prove that Mr Oneissi was using Purple 095 for
every call and SMS relied upon, Mr Donaldson had conceded that he could not attribute every call
on Purple 095 to Mr Oneissi ‘nor could he determine who actually used 095 at a given point’. 5334
2609. The Oneissi Defence points out that Mr Donaldson’s attribution analysis was not peer
reviewed by the expert Mr Philips and argues that in light of all of the issues raised, the Trial
Chamber should disregard his non-expert evidence and conclusions.5335
2610. The Oneissi Defence further submits that Mr Philips’s evidence should be given little or
no weight due to the fact that the Prosecution isolated him from the investigation and did not
provide him with sufficient information, including of deficiencies in Alfa’s records, such as that
the Prosecution was relying upon a 2010 reconstitution of 2005 values for the cells. 5336
iv.

Sabra Defence

2611. Similar to the case against Mr Oneissi, the case against Mr Sabra does not rely on colocation analysis. There is only one pleaded mobile attributed to Mr Sabra, Purple 018.
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Accordingly, the Sabra Defence’s submissions focus on attribution generally and the weight that
can be given to the evidence of Mr Philips and Mr Donaldson.
2612. The Sabra Defence in its final trial brief attacked the Prosecution’s attribution evidence,
pointing out that it suffers from the fact that it ‘cannot be certain that a person to whom a mobile
is attributed was actually using it at any specific time’. Mr Donaldson had accepted ‘that all that
could be done is assess who had control over the phone’, and it is not possible ‘to attribute every
call, without intercepts or testimony of the person to whom the specific phone was in contact’ and
the Prosecution had produced neither.5337
2613. The Sabra Defence also attacked Mr Donaldson’s credibility and methodology, stating
that:
Rather than relying on the underlying evidence or engaging a recognised expert, the
Prosecution based their entire case in relation to the attribution of Purple-018 on
DONALDSON who displays neither the independence nor the competence to assume this
responsibility.5338

Further:
DONALDSON was permitted to provide non-expert opinion evidence, despite his
admitted lack of technical expertise in analysing the predicted coverage, because he
“comprehensive[ly] review[ed]” the Prosecution’s evidence, had analysed each piece of
evidence underlying his conclusions and opinions, and has ten-years of experience in
working with Lebanese CDRs. However, this does not endow DONALDSON with
sufficient knowledge or experience for his conclusions to assist the Chamber.5339

2614. His evidence also ‘was selective, incomplete and speculative and, as he confirmed, only
focused on evidence that was in support of the Prosecution case’.5340 Hence, in assessing the
attribution evidence, the Trial Chamber ‘is not assisted by expert evidence as there is no specialised
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knowledge, skill or training available to a witness who can assist the Chamber to understand or
determine an issue in dispute’.5341

5.

The Trial Chamber’s approach to single user analysis
(a)

General observations

2615. The Trial Chamber has considered and recognised the general limitations of the
telecommunications evidence as set out in chapter VII ‘Reliability of telecommunications
evidence’. As single user analysis and co-location analysis depend on its reliability, underlying
deficiencies might affect the results of the analysis. The Trial Chamber has been conscious of this
in its co-location and single user analysis.
2616. The Parties do not disagree that co-location analysis provides only a possibility that
multiple mobiles were together or that they had a single user, and hence their attribution to
someone. Determining the possibility of co-location is only the first step towards concluding that
multiple mobiles had a single user (or, alternatively, not).
2617. In this case, the Prosecution’s case against the four Accused and its allegations against
Mr Badreddine rely solely on circumstantial telecommunications evidence, and connecting these
to other provable pleaded events, such as Mr Hariri’s movements.5342 The only evidence of where
a mobile may have been comes from the cell site and call data records, as there was no evidence,
such as reliable GPS information, placing their pleaded mobiles in any specific location.
2618. Since the exact location of a mobile cannot be determined from cell site evidence alone,
conclusions as to whether a mobile user can travel the necessary distance between cell coverage
areas will be based on approximations. How reliable these approximations are is unknowable in
the absence of information of the starting and end point of the travel. But this of course depends
upon the time between the calls of interest; a lengthy period over which this occurs can make colocation more likely. Another factor is that mobiles may connect to the same cell mast if they are
not both within its predicted best server coverage area.5343 An additional consideration is that

5341

Sabra Defence final trial brief, para. 113.
With the possible exception of the pleaded allegations and limited evidence that Mr Oneissi was ‘Mohammed’,
which could be considered as direct identification evidence, at least on the pleading in the amended consolidated
indictment.
5343
For example, John Edward Philips, T. 20 April 2017, pp 19-20.
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determining whether mobiles are co-locating is only possible when they are used, namely, when
they make or receive a call or send or receive a text message.
2619. The ultimate issue is whether, from examining the patterns of call use of target mobiles
over a period, conclusions may be drawn as to co-location. Whether this has been established
beyond reasonable doubt in the case of specific mobiles and Accused persons must be assessed on
a call-by-call basis but only when the calls—and viewed in the totality of all calls and texts to and
from relevant mobiles—are assessed in the light of the totality of the evidence. This includes
linking the calls and the location of the mobile to any pleaded and provable events.
2620. The Trial Chamber is firmly of the view that Mr Donaldson did not have the necessary
technical qualifications or experience to provide opinions that it could rely on in finding, based on
co-location, that the Accused were using the pleaded network mobiles. This is of course apart from
obvious examples for which no specialised technical experience is needed, as is noted below.
Mr Donaldson could not explain instances of dislocation and had no experience in this field. He
should never have been asked to express these opinions in reports that were to be used in either
confirming the indictments or in court proceedings.
2621. It is also difficult to understand why, in the years between the Special Tribunal’s
establishment on 1 March 2009 and Mr Philips producing the first draft of his general cell site
report on 1 August 2012—which was thirteen months after the first four Accused were indicted
and almost 19 months after the initial indictment was submitted—the Prosecution had not engaged
a cell site expert who could produce a report for the Pre-Trial Judge’s use in examining the material
supporting the indictments. The Pre-Trial Judge had only Mr Donaldson’s reports to guide him in
his task.
2622. This fact alone probably explains why Mr Donaldson went much further than he was
entitled to in expressing views well outside his area of expertise, and, additionally, encroaching on
the Trial Chamber’s ultimate fact-finding role. For without it, the Prosecutor would have had no
cell site ‘analysis’ from which the Pre-Trial Judge could form a view that there was a prima facie
case against the Accused, and thus confirm the indictments against them. Mr Donaldson should
never have been placed in such as position, which of course resulted in his attempting to defend it
under Defence cross-examination in court.
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(b)

Methodology and Trial Chamber’s approach to evaluating this evidence

2623. The Trial Chamber has carefully examined the methodology of attributing a single user to
multiple mobiles through cell site co-location analysis. It has cautiously evaluated the differing
methodologies employed by Mr Philips and Mr Donaldson in reaching their conclusions. These
are outlined in detail above.
2624. Regarding the Trial Chamber’s methodology,

in its decision on the scope of

Mr Donaldson’s evidence, it explained that:
The Prosecution must … first establish that the personal mobiles can be attributed to
Mr Ayyash, Mr Merhi and Mr Badreddine, and then that these mobiles co-located with the
network mobiles, and thus that the network mobiles can be attributed to the three. Colocation is not relevant in Mr Oneissi’s and Mr Sabra’s cases.5344

2625. The Trial Chamber has therefore examined separately the existence of the pleaded colour
coded networks allegedly used by Mr Ayyash, Mr Merhi and Mr Badreddine, and the evidence
attributing other mobiles to these three, and to Mr Oneissi and Mr Sabra. The possibility of colocation and hence whether the network and personal mobiles had a single user, and therefore
whether the Trial Chamber can be convinced beyond reasonable doubt of this, follows as the next
step.
2626. Both Mr Philips and Mr Donaldson set out in considerable detail what they did. The most
significant difference in their approaches, in the Trial Chamber’s view, is that Mr Philips, as the
Prosecution’s cell site expert, declined to positively conclude whether two mobiles were colocating and whether they had a single user. He stated quite correctly that in the absence of
anything other than cell site evidence he could not do so.
2627. By contrast, Mr Donaldson who is a non-expert, positively asserted in his attribution
reports that the Accused were using specified mobiles. He also concluded from his examination of
the cell site evidence that mobiles he attributed to Mr Ayyash, Mr Merhi and Mr Badreddine were
co-locating with pleaded network mobiles.

5344

Decision on opinion evidence (Mr Donaldson), para. 6.
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2628. Cell site evidence alone, as Mr Philips pointed out, cannot with certainty establish that two
mobiles had a single user. The Trial Chamber observed in its decision on the Defence challenge to
Mr Donaldson’s evidence that in some obvious instances—and using only cell site evidence—no
particular technical skills are needed to determine whether two mobiles may or may not be colocating, and have a single user. Two mobiles that always use the same or adjacent cells, and two
mobiles connecting to cells too far apart to have travelled the distance in the time required to have
made the calls, are obvious examples. In fact, it fell within the Trial Chamber’s functions to assess
both co-location and attribution evidence to conclude that multiple mobiles have a single user.
2629. In considering Mr Philips’s and Mr Donaldson’s co-location analyses, the Trial Chamber
has factored in their respective expertise and methodologies. It has considered that some Defence
criticisms of their methodologies have merit, and the witnesses themselves conceded this in court
during cross-examination.
2630. Generally though, because of the imprecise nature of much of the cell site evidence, the
Trial Chamber cannot positively find that there is a ‘best’ methodology for its evaluation. Much
will depend on the specific circumstances of the case. In this case both Mr Philips and
Mr Donaldson were relying upon and analysing data from events occurring years before. Both
Mr Philips—by virtue of his expertise as a cell site expert—and Mr Donaldson as a result of his
years of experience in examining cell site data in the UNIIIC and the Office of the Prosecutor,
employed methodologies that they believed best-suited the task. Neither approach of course is
problem-free, and especially in view of the imprecision of some of the data.
2631. To attribute network mobiles to Mr Ayyash, Mr Merhi and Mr Badreddine, the Prosecution
has had to rely on its single user analysis, based on co-location. The Trial Chamber has therefore
carefully assessed, for each mobile, the totality of the evidence and the Defence challenges to its
reliability.
2632. In relation to the attribution of personal mobiles, the Trial Chamber has considered the
evidence in its totality. This includes assessing the combination of the underlying documents used
to establish that an Accused or Mr Badreddine was the mobile’s user. These are, among other
things, registration documents, text messages, handset swapping, geographic profiling, database
entries, contacts of the mobiles and when the mobiles were used as contact numbers.
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2633. The Trial Chamber has largely accepted Mr Philips’s methodology, while factoring in the
limitations of the underlying data. In its view, he carefully and as neutrally as he could set out the
factors weighing in favour and against two mobiles having a single user. The Trial Chamber has
accepted Mr Philips’s cell site expertise and relied on him for certain technical explanations but
has made its own decisions in relation to what could in the specific circumstances be inferred from
instances of possible co-location.
2634. The Trial Chamber has viewed Mr Donaldson’s non-expert co-location analysis with
considerably more caution than that of Mr Philips.
2635. Mr Donaldson of course had an overview of the evidence that Mr Philips could not have,
as the Prosecution had effectively segregated Mr Philips from the case, and even the names of its
suspects. So in this sense Mr Donaldson was able to ‘join some of the dots’ by virtue of his detailed
knowledge of all of the pieces of evidence the investigation put together to attempt to prove mobile
attribution. For example, the mobile registration details, the contacts of each mobile, SMS content,
the use of the numbers as business and official contacts and so on.
2636. The Trial Chamber has carefully assessed each of what Mr Donaldson described as
attribution points in determining their relative strengths and weaknesses. In this respect, his
evidence was helpful in assisting the Trial Chamber in compiling and considering the underlying
evidence in reaching conclusions on attribution. It has used his reports primarily for their useful
summary overview of the evidence. The Trial Chamber has noted his opinions as to whether
attribution or single use has been established and has used his analysis to guide it to the evidence.
2637. In its decision on Mr Donaldson’s evidence, the Trial Chamber held that his lack of formal
expertise on co-location or cell site analysis naturally limited the probative value of any opinion
he expressed on either and, particularly on co-location. While this of itself did not prevent him—
based upon his extensive professional experience in the area—from providing one on either
topic,5345 the weight to be given to his opinions, rather than its expression, is of more concern to
the Trial Chamber’s analysis of the evidence.

5345
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2638. The Trial Chamber in fact has rejected Mr Donaldson’s conclusions in respect of two
critical mobiles, namely Green 071 and Purple 018. The Trial Chamber could not agree with
Mr Donaldson’s conclusions attributing Green 071 to Mr Merhi based on his opinion that it was
co-locating with Purple 231. The Trial Chamber is of the view, as set out in analysing the
attribution of Green 071, that the evidence is insufficient to establish this. Similarly, although not
based on co-location, and for the reasons set out in analysing whether Purple 018 had Mr Sabra as
a single user, the Trial Chamber does not agree with Mr Donaldson’s conclusions and has found
that both Mr Sabra and his wife were its users.
2639. Overall, the Trial Chamber has no reason to doubt the careful analytical approach of
Mr Philips. Mr Donaldson also devoted an enormous amount of time to his analysis. Where both
Mr Philips and Mr Donaldson performed a co-location analysis, the Trial Chamber has preferred
that of Mr Philips. This is primarily because Mr Philips had superior technical expertise and hence
took a more qualified approach to his conclusions. Mr Donaldson’s analysis was often a statistical
exercise and he did not have the same technical skills as Mr Philips. Where only Mr Donaldson
did this co-location analysis the Trial Chamber considered his evidence cautiously in light of its
limitations.
2640. In some instances, the Trial Chamber has reached the same ultimate conclusion as
Mr Donaldson as to attribution based on single user analysis, but at no point did it simply adopt
any of his conclusions. Rather, it used his evidence as a starting point for its own analysis and
conclusions.5346
(c)

Methodology—calculating possible travel times between cells

2641. To calculate distances and therefore possible travel times between cells to which target
mobiles connected, Mr Philips used a straight line between the geographical centres of the
predicted best coverage areas of the respective cells, while Mr Donaldson measured the distance
between the cell towers.

5346

For example, the Trial Chamber’s analysis in relation to Yellow 669 in sub-section B (2) (a) ‘Yellow 669’. The
Trial Chamber’s findings regarding the attribution of Yellow 669 to Mr Ayyash are based on the preponderance of
evidence.
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2642. There is some merit in the Ayyash Defence’s criticisms about distances being measured in
straight lines, and that Mr Donaldson and Mr Philips should have considered other factors, such
as road travel and traffic. In a sense, Mr Philips’s decision to use the distance between the centres
of cell areas is arbitrary, as is shown by Mr Donaldson’s deliberate rejection of this methodology.
In another sense, Mr Donaldson’s is likewise just as arbitrary.
2643. Using either method, the actual travel time needed to cover the theoretical distance may
have been higher than any average travel calculated on a distance in a straight line. But it also
could be lower. Miscalculations of either naturally could distort the statistical results. In this
respect, Mr Philips’s and Mr Donaldson’s analyses might have yielded fewer ‘positive’ results had
they been able to include such factors.
2644. But both had to choose a method to calculate whether travel was possible between cell
areas to determine whether co-location was possible. The evidence is clear that almost all cells
have fragmented predicted best server coverage areas.5347 All urban cells have some areas of
overlapping coverage with other cells. Imprecision is therefore inherent in attempting to ascertain
co-location—when it involves mobile movement between cells—without knowing precisely
where a mobile was, and what the traffic conditions were when the relevant pairs of calls occurred.
2645. It would have been impossible for Mr Philips or Mr Donaldson, working from the cell site
data years after the calls were made, to have factored in contemporaneous travel or traffic
conditions. But even if they had such information, without more, they could not have known how
the targeted mobile user got between the different cells—with all the attendant variables such as
the mode of transport, the route taken and whether the travel was direct or included deviations or
breaks—and hence how long it took. This applies even if there is only one viable route between
two locations.
2646. In these circumstances, the Trial Chamber cannot fault either for choosing their own
approximation methods. They both carefully considered how this could best be done. The ultimate
issue is how this may have affected the reliability of their methodologies and hence conclusions.

5347

Mr Philips explained in his report, exhibit P549 (Expert report of John Edward Philips – Cell site analysis
introduction), pp 71, 76, that it is normal for cells to have fragmented coverage areas.
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This can only be resolved on a call-by-call basis, and then only in the context of the totality of the
calls and any patterns that emerge from analysing them.
2647. For this reason, the Trial Chamber has closely scrutinised every pair of calls where
Mr Philips has concluded of two or more mobiles that they ‘could be co-located’ or the
circumstances

‘would

not

preclude

co-location’.

It

has

similarly

carefully

examined

Mr Donaldson’s conclusions.
(d)

Mr Philips’s lack of familiarity with Lebanon

2648. The Defence challenged the reliability of Mr Philips’s analysis based in part on his lack of
familiarity with Lebanon and its telecommunications system and set-up. The Trial Chamber,
having carefully reviewed the relevant evidence, does not share that concern. Mr Philips was using
a combination of static telecommunications business records in the form of call data records, and
cell site evidence, which is of course subject to interpretation. Hence, the need for an expert witness
to assess it. Nothing was put before the Trial Chamber to demonstrate that Mr Philips’s lack of
familiarity with a specific location, namely Lebanon, would diminish the reliability of his analysis
as a cell site expert of the relevant data.
2649. The Trial Chamber received evidence from the representatives of the two Lebanese
telecommunications providers, Touch and Alfa, 5348 on the network planning tools that configured
the predicted server coverage maps on which Mr Philips relied. This evidence has convinced the
Trial Chamber that the methodology involved in network planning tools, such as Asset’s Aircom,
is essentially the same in the UK—where Mr Philips gained most of his experience. Nothing in
the Defence submissions has persuaded the Trial Chamber otherwise. The principles of radio
coverage, including its propagation, coverage and measurement are no different in Lebanon than
anywhere else. While Lebanon’s topography of course is unique—and he considered this in his
analysis—the techniques in cell site analysis are the same as in the UK.

5348

Witnesses 705 and 707.
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(e)

Mr Philips’s ‘isolation’ from the Prosecution and Mr Donaldson’s
credibility

2650. Regarding the Defence’s submissions on the reliability of Mr Philips’s and Mr Donaldson’s
evidence, and specifically Mr Philips’s ‘isolation’ from certain information known to the
Prosecution and Mr Donaldson’s association with the Prosecution, the Trial Chamber considered
and rejected those submissions in chapter III ‘Assessment of evidence’, D (1) (b) (ii) ‘Witness
independence and association with Parties’ and chapter VII ‘Reliability of telecommunications
evidence’, I (6) ‘Findings on cell site analysis’.
2651. The opposite, however, applied to Mr Donaldson, who, conversely, was not just deeply
embedded in the Prosecution’s work, but his analytical work appears to have been central to its
case theory on the attribution of mobiles to the four Accused and Mr Badreddine. Inevitably, his
employment in the Office of the Prosecutor will have coloured his objectivity, and here to the point
that he offered opinions outside of his expertise.
2652. As the Trial Chamber pointed out in its decision permitting his evidence, Mr Donaldson
should not have expressed definitive opinions as to attribution and single use. Moreover, the
responsibility was that of the Prosecution to ensure that Mr Donaldson did not go too far in his
analysis and especially in his opinions and conclusions. The Trial Chamber has expressly factored
this into its considerations.
(f)

Conclusion—eliminating coincidence

2653. To positively find beyond reasonable doubt that multiple mobiles had a single user, the
Trial Chamber must consider a number of factors relating to call patterns and geographic profiling.
In doing this it must negative the reasonable possibility that the patterns of potential co-location,
and hence single use, can be explained by mere coincidence.
2654. The Trial Chamber has carefully considered and accepts the factors that Mr Philips
identified that could raise patterns of use from mere coincidence to proof beyond reasonable doubt.
These are the length of the period of the possible co-location, the frequency of the calls and the
extensive movements of the multiple mobiles. These factors must also be analysed on a call-bycall basis and in the totality of all communications involving the target mobiles.
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2655. The Trial Chamber has carefully factored in the limitations of the telecommunications
evidence and single user analysis when determining whether the network mobiles can be attributed
to Mr Ayyash, Mr Merhi or Mr Badreddine. Specifically, it has closely considered the factors
Mr Philips identified when determining whether it is the only reasonable conclusion from the
evidence that they used the mobiles. Determining whether instances of co-location are coincidental
or follow a pattern to the extent that the only reasonable conclusion is that the mobiles have a
single user, is call and situation specific.
2656. In this respect, the Trial Chamber has also carefully noted Mr Philips’s evidence about
eliminating the possibility of coincidence in densely populated urban areas where many thousands
of mobile users may consistently use the same cells. This could be contrasted to a sparsely
populated rural environment where, for instance, a small number of mobile users are active, and
coincidence may therefore be much more easily eliminated.
2657. The Trial Chamber has carefully analysed each alleged instance of co-location before
determining what could be concluded with regard to the mobiles’ attribution to the Accused and
Mr Badreddine.

B.

Salim Jamil Ayyash

2658. Salim Jamil Ayyash was born on 10 November 1963 in Nabatiyeh, Lebanon.5349 He
married Ms Fatimah Hajj, who was born in 1966, and they had three children.5350 He bought an
apartment in Hadath, Beirut in March 2002. He also used a family residence in Harouf in southern
Lebanon, near Nabatiyeh. He worked for the Lebanese Civil Defence at the Al-Doueir station, near
Harouf, until February 2002, and then until November 2004, was the Head of the Markaba station,
before transferring back to Al-Doueir.
2659. The Prosecutor pleaded in the amended consolidated indictment that Salim Jamil Ayyash,
with the other three Accused, Hassan Habib Merhi, Hussein Hassan Oneissi and Assad Hassan
Sabra, a named co-conspirator, Mustafa Amine Badreddine, and five other unidentified
subjects5351 participated in a conspiracy aimed at committing a terrorist act to assassinate the

5349
5350
5351

Exhibit P1034 (Family personal status extract), p. 3.
Exhibit P1034, p. 5.
Namely Subjects 5, 6, 7, 8 and 9.
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former Lebanese Prime Minister, Mr Rafik Hariri.5352 Mr Ayyash and Mr Badreddine coordinated
the surveillance of Mr Hariri in the preparation for the attack, the purchase of a truck, a Mitsubishi
Canter, which concealed a large quantity of explosives, and participated in the carrying out of the
assassination.5353
2660. The Prosecution endeavoured to prove Mr Ayyash’s participation in the conspiracy, and in
the other four counts charged—including committing a terrorist act by means of an explosive
device—through his use of network mobiles and linking their location to Mr Hariri’s movements.
The Prosecutor alleges that Mr Ayyash used the network mobiles, Blue 233 and Yellow 294, in
preparing for the attack—including the surveillance of Mr Hariri—and a Red network mobile,
Red 741, to observe Mr Hariri’s movements and locations linked to him, and to coordinate the
attack on 14 February 2005.5354 According to the Prosecutor, Mr Ayyash used his Green network
mobile, Green 300, to communicate with Mr Badreddine regarding aspects of the preparation and
coordination of the assassination.5355
2661. Although it was not pleaded in the amended consolidated indictment,5356 the Prosecution
alleges in its final trial brief that in the early phase of the surveillance, Mr Ayyash used another
Blue network mobile, Blue 322.5357 As it is not formally pleaded against Mr Ayyash, the Trial
Chamber has made no findings against him in relation to his alleged use of this mobile.
2662. There was some contested evidence that Mr Ayyash was performing the Hajj in January
2005 at a time when the Prosecution alleges that he was in Lebanon using his network and personal
mobiles. The Prosecution concedes that it has no case against Mr Ayyash if indeed he were in
Saudi Arabia at the time. It was uncontested that he performed the Hajj in January 2004.
2663. To prove that he did not leave Lebanon in January 2005, the Prosecution called evidence
that Mr Ayyash was using a network mobile, Yellow 669, from 23 December 2003 to 18 April
2004. This was to prove—through comparing calling patterns—that he left Lebanon at the end of
January 2004 to perform the Hajj pilgrimage in Saudi Arabia, but stayed in Lebanon in January

5352
5353
5354
5355
5356
5357

Amended consolidated indictment, paras
Amended consolidated indictment, paras
Amended consolidated indictment, paras
Amended consolidated indictment, paras
It pleads that Subject 14 used Blue 322.
Prosecution final trial brief, para. 214.
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2005.5358 Mr Ayyash’s alleged use of Yellow 669 is also not pleaded in the amended consolidated
indictment.
2664. The Prosecutor further alleges that Mr Ayyash used his personal mobile 091 to contact
Mr Merhi who was responsible for the preparation of the false claim for the attack, and that he was
the user of personal mobiles 165, 091, 935 and 170.5359
2665. The anonymous nature of network mobiles, such as Yellow 669, Yellow 294, and the
covert network mobiles Blue 233, Blue 322, Green 300 and Red 741, makes it harder to identify
their user(s) through subscriber records, text messages or other documents. 5360
2666. To attribute network mobiles to Mr Ayyash by geographic profile and co-location analysis,
the Prosecution first sought to establish that he used two landlines, 696 and 851, and four personal
mobiles, 165, 935, 170 and 091. This was based on numerous pieces of evidence, including witness
statements and testimony, subscriber records, SMS contents, university records, insurance reports,
bank records and passport applications.5361
2667. The

Trial

Chamber

received

extensive

evidence

from

the

Prosecution

analyst,

Mr Andrew Donaldson, on the attribution of mobiles to Mr Ayyash. His attribution reports on each
Accused and Mr Badreddine—containing the sources he relied upon—assisted the Trial Chamber
to better understand how to piece together the evidence relating to the attribution of landlines,
personal and network mobiles. The Trial Chamber, however, attached limited probative value to
Mr Donaldson’s overview summary evidence but used it primarily as a guide to identifying the
underlying evidence.
2668. Mr Donaldson also offered his non-expert opinion evidence based on co-location analysis
of the network mobiles. The Trial Chamber has assessed its weight in light of the totality of the
evidence, and in particular that of Mr J. E. Philips’s expert opinion on single user analysis.

5358

Prosecution final trial brief, paras 211, 300.
Amended consolidated indictment, paras 3 (d), 18, 19 (c), 31, 37.
5360
For the Trial Chamber’s findings regarding the Green, Red and Blue mobile networks, see chapter VIII ‘Nature
and purpose of colour-coded mobile networks and Purple group of mobiles’, paras 2232-2246, 2287-2292, 2330-2341,
2372-2381. See also exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 3.
5361
Andrew Donaldson, T. 18 July 2017, pp 12-13.
5359
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1.

Personal mobiles and landlines

2669. The Prosecution relies on Mr Ayyash’s personal mobiles and the landlines of his two
residences to prove that he was using the pleaded network mobiles. The Prosecution led evidence
of Mr Ayyash and his family using landlines at an apartment in Hadath in Beirut and at a residence
near Nabatiyeh in south Lebanon. The Prosecution has used the contacts of these landlines to argue
that they were used by Mr Ayyash.
(a)

Mr Ayyash’s work for the Lebanese Civil Defence

2670. The Lebanese Civil Defence service falls within the Ministry of Interior and Municipalities.
Its responsibility is humanitarian and rescue operations, including firefighting, working with the
Fire Brigade or the Army, and responding to medical emergencies like car accidents or cardiac
arrests.5362
2671. According to his employment records there, dating from March 1995, Mr Ayyash started
working for the Civil Defence on 5 January 1986 after having had two years of education at the
American University in Beirut. His education was specified as ‘Year 2 Pharmacy’, with the
speciality of ‘Technical Pharmacist’. As of March 1995 his job description was ‘First Technical
Assistant’.5363
2672. By order of the Director General of the Civil Defence, Brigadier-General Sarwiche
Hobeika, on 30 August 2002, Mr Ayyash was transferred, with immediate effect, from the ‘Douair
Station’ to be the ‘Chief of Markaba’. Instructions going with the new posting included:
3.

Teams are to be formed by the chief of the station. Report on implementation.

4.

The chief of the station and the heads of teams are required to train and qualify
volunteers from the town and its surroundings for possible assistance. They must
be under 25 years old and not exceed 25 persons in total.5364

2673. On around 21 July 2004, Mr Ayyash requested permission to resign as the Chief of
Markaba Station. The referral of the request stated:

5362
5363
5364

T. 6 March 2017, pp 49-50 (closed session); exhibit P1911, pp 18-19; exhibit P1912, p. 13.
Exhibit P1159 (Mr Ayyash’s employee record at the Civil Defence), pp 1-3 (ERNs 60178464-60178466).
Exhibit P1160 (Memorandum of appointments), p. 1.

Case No. STL-11-01/T/TC

845 of 2642

18 August 2020

R332831

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Attached herewith the resignation request sent by the Chief of Markaba Station Salim Jamil
Ayyash since he is not being able to continue performing his duties. He insisted on his
request knowing that he was asked to be patient.5365

2674. Three months later, on 29 October 2004, the Director-General approved the request, and
transferred Mr Ayyash, as from 1 November 2004, to a new post, with the title of ‘ElDoueir/Operations’.5366
2675. From these official Lebanese records, the Trial Chamber can conclude that Mr Ayyash
worked at the Al-Doueir Station5367 until 30 August 2002. He was then the Chief of the Markaba
Station from 30 August 2002 until 1 November 2004, when he returned to work at the Al-Doueir
Station.
2676. In his report, Prosecution analyst Mr Andrew Donaldson mapped the Alfa and Touch cell
sectors which provided predicted best coverage to the village of Al Doueir and the surrounding
villages which were served by the Al-Doueir Civil Defence station, namely El-Sharqieh, Harouf,
Jibsheet, Toul, Ansar and Aba.5368

5365

Exhibit P1162 (Civil Defence order transferring Mr Ayyash to the Doueir station), p. 2.
Exhibit P1162, p. 1.
5367
The transliteration in English produces different spellings of the name.
5368
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 649, pp 258-259; exhibit
P1911, p. 18 (ERN 60178535).
5366
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 258
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 258
2677. There was no direct evidence of the precise location of the Markaba Station. The predicted
best server coverage area for Markaba village is Markaba_C, with Markaba_A and Markaba_B
lying adjacent to it. Alfa cell MHAIBI1 also provides coverage to the area.
(b)

Landline 696—Ayyash family residence in Hadath, Beirut
i.

Land Registry, telephone and electricity subscription records

2678. On 14 March 2002, Mr Ayyash bought an apartment in Hadath, in south Beirut. It is
described in the Lebanese Land Registry documents as ‘Real Estate Zone: Al-Hadath number: 2
Number of the inclusive real estates: 177 Block: B Section: 15’. 5369

5369

Exhibit P637 (Land title certificate), pp 2-3.
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2679. Thirteen months later, on 8 April 2003, he arranged for an electricity subscription
(connection) for the property.5370 The following week, on 14 April 2003, he applied for a landline,
number 696, for this apartment.5371 And on that day the telecommunications company, Ogero,
requested Bank Audi S.A.L. to direct debit Mr Ayyash’s account for all charges for this
landline.5372 The landline was activated the following day,5373 and Mr Ayyash had it deactivated
on 20 October 2007.5374 Mr Ayyash cancelled an automatic payment by Bank Audi for his
electricity subscription on 12 March 2005.5375
2680. The Land Registry records Mr Ayyash as owning the apartment during the period of the
landline subscription, and throughout the period relevant to the amended consolidated indictment,
namely from Thursday 11 November 2004 to Monday 14 February 2005. 5376 Immediately below
is a map prepared by a Prosecution analyst, Mr Andrew Fahey, showing the location of the Hadath
apartment, referred to on the map as ‘Plot 177’:5377

5370

Exhibit P639 (Electricity subscription), pp 1-2.
Exhibit P637, pp 2-3; exhibit P1636 (Subscription record for landline 696), pp 1-2, 14. The application was made
for the address Beirut, El-Hadath, Jammous-Tabaja building-own property, 3rd floor, exhibit P1636, p. 2.
5372
Exhibit P2087 (Direct debit documents from Audi Bank S.A.L.), pp 1-3.
5373
Exhibit P1636, p. 14.
5374
Exhibit P1636, pp 9-10, 14.
5375
Exhibit P2113 (Automatic payment cancellation form), p. 1. There was no evidence of a date of deactivation.
5376
Exhibit P637, pp 2-3.
5377
Exhibit P662 (Statement of Andrew Fahey), paras 10-38, pp 33, 37, 40, 43, 46. See also exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 23.
5371
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Slide 6 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
ii.

Landline 696 as a contact for Mr Ayyash and his family

2681. Mr Ayyash’s passport application, submitted on 17 October 2007, lists landline 696 as his
contact number.5378 Ms Zeinab Ayyash and Ms Fatima Hajj, Mr Ayyash’s daughter and wife,5379
both listed landline 696 as their telephone number in their passport applications.5380 The
application for Ms Zeinab Ayyash was lodged on 17 August 20045381 and the application for
Ms Fatima Hajj on 23 October 2007.5382

5378

Exhibit P1532 (Mr Ayyash’s Lebanese passport application), pp 2, 4 (ERN 59002775).
Exhibit P1034 (Family personal status extract), pp 5-6.
5380
Exhibit P1531 (Ms Zeinab Ayyash’s Lebanese passport application), p. 2 (ERN 59002801); exhibit P1533
(Ms Fatima Hajj’s Lebanese passport application), p. 2 (ERN 59002763).
5381
Exhibit P1531, p. 2 (ERN 59002801).
5382
Exhibit P1533, p. 6 (ERN 59002764).
5379
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2682. Witness PRH078, a service provider to the Ayyash family, stated that landline 696 was
listed as the telephone contact number for Ms Fatima Hajj in the client database.5383
iii.

Contacts of landline 696

2683. Mr Donaldson analysed all mobile and telecard contacts of this landline. The Prosecution
created a call sequence table for landline 6965384 based on call data records provided by the
Lebanese mobile telecommunications service providers, Alfa and Touch, for calls involving a
mobile, and relying on call data records received from Ogero in relation to Kalam card and telecard
calls.5385
2684. No records were kept at the time of landline to landline calls, and Mr Donaldson noted the
call sequence table provides only a partial profile of this landline’s use. 5386 The call sequence table
records 845 incoming and outgoing calls between 29 August 2004 and 31 December 2005. 5387
2685. To visualise the contact profile of landline 696 and of other telephone numbers allegedly
associated with Mr Ayyash, the Prosecution, based on Lebanese official family status extracts,
prepared an extended Ayyash family tree.5388
2686. Mr Donaldson analysed the underlying evidence, and in his attribution report, listed that
landline 696 had repeated contact with:5389

5383

Exhibit P707 (Statement of Witness PRH078), pp 10, 34-42 (ERNs 60305681, 60305705-60305713).
Exhibit P1978 (Call sequence table for landline 696). The Trial Chamber admitted into evidence another call
sequence table for landline 696 with the same date range which also includes landline-to-landline calls. Although this
call sequence table (CST-185) was tendered by the Prosecution, marked for identification as P522 MFI, and then
subsequently withdrawn, the Trial Chamber admitted it as exhibit P522 for the Ayyash Defence. The Ayyash Defence
used it during Mr Donaldson’s cross-examination. The Ayyash Defence submitted that if there is a call data record
that was generated and stored by Ogero it was a reliable record of that call taken at that point in time. Relying on the
Ogero witnesses’ evidence, the Ayyash Defence argued that the call data records Ogero generated for testing landlines
meet the prima facie reliability test, and the incompleteness of the data is a matter of weight, T. 5 October 2017, pp
59-61.
5385
Andrew Donaldson, T. 18 July 2017, pp 15-17; exhibit P1977 (Witness statement of Kei Kamei), paras 8-13,
annex A; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 30; exhibit P1777
(Consolidated witness statement on behalf of Ogero with annexes 1-9), paras 14-18, 21, 27-29, 76, 79, 83; Witness
PRH709, T. 11 January 2017, pp 22-23, 33-36, 39-45; Toufic Chebaro, T. 12 January 2017, p. 16; Witness PRH711,
T. 10 January 2017, pp 48-56, 58-59.
5386
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 29-30.
5387
Exhibit P1978, pp 1-31.
5388
Exhibit P1955 (Ayyash family tree); exhibit P1954 (Chart of additional Ayyash family links). See also exhibit
P2025 (PowerPoint presentation regarding Mr Ayyash, Andrew Donaldson), slide 5.
5389
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 34, 36-39 (b); exhibit
P1978.
5384
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•

a telephone possibly used by Mr Ayyash’s son,5390 Mr Ali Salim Ayyash.5391 This number
(ending in 097) is noted on a motorcycle registration form for Mr Ali Salim Ayyash, dated
15 October 2006.5392 Landline 696 had nine contacts with this number;

•

Mr Ayyash’s brother,5393 Mr Ali Ayyash.5394 This number (ending in 888) was subscribed
in Mr Ali Ayyash’s name.5395 Two vehicles were also registered under his name with this
number.5396 Landline 696 had five contacts with it;

•

Mr Ayyash’s sister-in-law, Ms Bassima Hajj,5397 who is his wife’s sister.5398 This number
(ending in 854) was used for Ms Hajj’s and her son Mr Mehdi Mohammed Badreddine’s
passport applications.5399 Landline 696 had 45 contacts with this number;

•

two numbers used by Mr Mohammed Badreddine,5400 Ms Bassima Hajj’s husband.5401
Numbers ending in 777 and 989 were subscribed in his name.5402 Both numbers were
associated with an email account for Mr Badreddine in his role with the Middle East
Imports and Exports Company.5403 Landline 696 had three contacts with number 777 and
five contacts with number 989;

5390

Exhibit P1034, p. 22.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (f).
5392
Exhibit P1738 (Statement of vehicle details), p. 2. The number is also present on a bill of sale dated 18 January
2007 under Mr Ayyash’s name and therefore may have had more than one user, exhibit P1736 (Bill of sale for Dodge
Durango).
5393
Exhibit P1034, p. 3.
5394
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (g).
5395
Exhibit P866 (Subscriber note for mobile 888).
5396
Exhibit P1739 (Extract from vehicle registration database); exhibit P1740 (Extract from vehicle registration
database).
5397
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (b).
5398
Exhibit P1034, p. 28.
5399
Exhibit P1036 (Personal status extracts and certificates), p. 8 (ERN 60252257); exhibit P1537 (Ms Bassima Hajj’s
Lebanese passport application, pp 2, 6; exhibit P1538 (Mr Mehdi Badreddine’s Lebanese passport application), p. 2.
The number is also listed in the database of a towing company under Mr Ali Ayyash and in the passport application
of Mr Ali Ayyash’s son, exhibit P1034, p. 11; exhibits P1516 (Mr Ahmad Ayyash’s Lebanese passport application),
P1844 (Extract from towing company’s customer database).
5400
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (l), (n).
5401
Exhibit P1036, p. 4.
5402
Exhibits P921 (Subscriber note for mobile 777), P1421 (Subscriber note for mobile 989).
5403
Exhibit P2074, pp 1-4, 6-7, 9, 12-13, 16-20, 22-46. Furthermore, the number ending in 777 was listed as the
contact number for Mr Badreddine in two commercial customer databases, exhibits P1858, P2046. The number ending
in 989 is also noted on a document for the registration of a vehicle by the Middle East Imports and Exports Company,
exhibit P1742. Mr Badreddine’s son, Mr Mehdi Badreddine, is listed under the telephone number ending in 989 on a
telephone subscriber note, exhibit P1036, p. 8; exhibit P1423 (Subscriber note for mobile 946).
5391
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•

Mr Mehdi Badreddine,5404 the son of Mr Mohammed Badreddine and Ms Bassima Hajj.5405
This number (ending in 946) was subscribed in the name of Mehdi Badreddine.5406 It also
appears as the contact number for Mr Mehdi Badreddine and his sister, Ms Fatima
Badreddine, in university records.5407 Landline 696 had four contacts with this number;

•

Mr Wassef Qdeih,5408 the cousin of Mr Ayyash’s wife, Ms Fatima Hajj.5409 This number
(ending in 630) was listed on Mr Qdeih’s Hajj travel application. 5410 It was also listed for
his wife, Ms Salam Houmani, on a Hajj travel application.5411 Landline 696 had four
contacts with this number;

•

Mr Mohammed Ayyash,5412 Mr Ayyash’s brother.5413 This number (ending in 913) is
attributed to Mr Mohammed Ayyash by two witnesses.5414 The number was subscribed
under his name on 11 April 2007, after initially being subscribed for a different user in
1996.5415 Landline 696 had three contacts with this number;

•

Mr Hussein Zaarour,5416 the brother of Mr Ayyash’s brother-in-law, Mr Ali Zaarour.5417
Mr Hussein Zaarour owned a car showroom frequented by Mr Ayyash for business
purposes, as Mr Ayyash sold cars through this showroom.5418 This number (ending in 333)

5404

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (o).
Exhibit P1036, p. 8.
5406
Exhibit P1423.
5407
Exhibits P981 (List of students from Business and Computer College University), P982 (List of students from
Lebanese International University); exhibit P1036, p. 8.
5408
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (p).
5409
Exhibit P1031, p. 3; exhibit P1033 (Family personal status extract), p. 1 (ERN 60291498); exhibit P1034, p. 28.
5410
Exhibit P1686 (Extract from the 1427 Hajj list of applicants).
5411
Exhibit P1033, p. 3 (ERN 60291499); exhibit P1687 (Extract from 1427 Hajj list of applicants).
5412
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 36 (q).
5413
Exhibit P1034, p. 3.
5414
Exhibit P697 (Statement of Witness PRH050), para. 15 (p. 10); exhibit P1864 (Witness statement of Pierre AbouAtmeh), para. 11 (p. 8).
5415
Exhibits P883 (Alfa subscriber note for mobile 913); exhibit P868. Furthermore, three companies recorded this
number as the number for Mr Mohammed Ayyash in their databases. Exhibit P1835 (Subscriber record for number
913), p. 2; exhibit P1837 (Subscriber record for number 913); exhibit P1841 (Extract from subscriber database for
number 913). In the database of the Beirut Arab University for the years 2003-2006, this number is listed under the
name of Ms Marwa Mohammad Ayyash, the daughter of Mr Mohammad Ayyash. Exhibit P958 (Record from
Université Libanaise related to number 913); exhibit P1034, p. 9. In both the vehicle registration database and the
database of a tow-truck company, it is listed under Ms Afifeh Noureddine, the wife of Mr Mohammed Ayyash. Exhibit
P1034, p. 9; exhibit P1744, p. 2; exhibit P1833.
5416
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 37 (a).
5417
Exhibit P1034, pp 3, 19-20.
5418
Exhibit P1863 (Statement of Witness PRH535), paras 12-16.
5405
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is subscribed in Mr Hussein Zaarour’s name and was used in two of his passport
applications.5419 Landline 696 had 55 contacts with this number;

•

Mr Ghaleb Jaber,5420 who operated a car mechanic shop next to the Ayyash family’s former
tool shop, and knew Mr Ayyash.5421 His number (ending in 617) was stored in a customer
database under the name Ghaleb Jaber.5422 A bill of sale between Mr Jaber and Mr Ayyash
for a Toyota Camry contains this number under Mr Jaber’s details.5423 Landline 696 had
27 contacts with this number.
Mr Jaber might not have been exclusive user of this number. It was associated with or listed
as the contact number for others, including Mr Ayyash, but always in connection with cars,
suggesting that Mr Jaber’s ‘car repair shop’ may have been noted as a contact for some
vehicle related purposes;5424

•

Witness PRH697,5425 an acquaintance of Mr Ayyash.5426 He gave investigators his mobile
number.5427 Landline 696 had two contacts with this number;

•

a mobile number that received two calls from Blue 233.5428 This number—ending in 401—
was subscribed under the name Faraj Saed Lakkis and also appeared in a company’s
customer database under this name.5429 Landline 696 had one contact with this number;

5419

Exhibit P1462 (Subscriber note for mobile 333); exhibit P1522 (Mr Hussein Zaarour’s passport application), p. 2;
exhibit P1523 (Mr Hussein Zaarour’s Lebanese passport application), p. 2. Other documentary material includes
vehicle registrations and the university record of his daughter, Ms Fatima Zaarour, exhibit P976 (List of students from
Université Libanaise); exhibit P1737 (Vehicle registration for Hussein Zaarour), p. 3; exhibit P1746 (Vehicle
registration for Hussein Zaarour), p. 1.
5420
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 37 (c).
5421
Exhibit P1968 (Evidence of Witness PRH697), pp 53-55; exhibit P697 (Statement of Witness PRH050), para. 44.
5422
Exhibit P1850 (Extract from subscriber database for number 617).
5423
Exhibit P1749 (Bill of sale for Toyota Camry), pp 1, 4. Furthermore, invoices link number 617 to Mr Jaber,
exhibits P1750 (Vehicle importation documents for Ghaleb Jaber), P1751 (Vehicle importation documents for Ghaleb
Jaber).
5424
Exhibit P1396 (Bill of sale for BMW 523i), p. 3, listing mobile 617 as Mr Ayyash’s contact; exhibit P1854 (Extract
from customer database for mobile 617), p. 1, listing number 617 as Mr Lotfi Ayyash’s contact; exhibit P1860
(Statement of Witness PRH270), pp 34, 44, 48-49, 51-52, stating that Mr Ghaleb Jaber had a ‘car repair shop’ in
Harouf’, and that number 617 may have belonged to someone else.
5425
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 37 (d).
5426
Exhibit P1968 (Evidence of Witness PRH697), pp 23, 53-56.
5427
Exhibit P1968 (Evidence of Witness PRH697), p. 9.
5428
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 39 (b). See para. 3101.
5429
Exhibit P1469 (Subscriber note for mobile 401); exhibit P1828 (Extract from subscriber database for mobile 401).
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•

Mr Ayyash’s attributed personal mobile 935.5430 Landline 696 had 58 contacts with it; and

•

Mr Ayyash’s attributed personal mobile 091.5431 Landline 696 had 13 contacts with it.

2687. The Lebanese General Directorate of General Security stated that the official Lebanese
border records show that Ms Fatima Hajj and Ms Zeinab Ayyash travelled to Iran from Lebanon
on 1 September 2004 and returned on 12 September 2004.5432
2688. Between 29 August and 6 September 2004 landline 696 called four different Iranian
numbers 24 times, eight of which were answered.5433 None of these Iranian numbers have been
attributed to anyone.5434
iv.

Submissions

2689. The Prosecution submits that Mr Ayyash owned an apartment in Hadath where he used
landline 696.5435 The attribution of landline 696 to Mr Ayyash is supported by a collection of
documents, witness statements, travel records and landline 696’s contact profile. 5436 Proving that
Mr Ayyash directly used landline 696 would assist the Prosecution in attributing the mobiles to
Mr Ayyash.5437
2690. The Ayyash Defence submits that the Prosecution’s evidence falls short of proving that
landline 696 was used by Mr Ayyash.5438 Similarly, the Prosecution has not proved that Mr Ayyash
lived in Hadath, and—relevantly to the geographical profile of his alleged mobiles—in which of

5430

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 38 (a). See sub-section
(B) (1) (f) ‘Personal mobile 935’.
5431
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 38 (b). See sub-section
(B) (1) (g) ‘Personal mobile 091’.
5432
Exhibit P1025 (Lebanese entry and exit records), p. 3.
5433
Exhibit P1978, pp 1-3.
5434
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 681.
5435
Prosecution final trial brief, paras 215-216.
5436
Prosecution final trial brief, paras 216-217.
5437
Prosecution closing submissions, T. 12 September 2018, p. 91.
5438
Ayyash Defence final trial brief, paras 501-504.
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the several buildings in the land plot he lived.5439 At most, the Prosecution’s evidence demonstrates
that landline 696 was associated with Mr Ayyash and his family. 5440
v.

Findings

2691. The Trial Chamber finds that Mr Ayyash owned the Hadath property and had a clear
association with landline 696 between 14 April 2003 and 20 October 2007.
2692. The Lebanese Land Registry records prove that Mr Ayyash was the registered owner of
the apartment. Thirteen months after its purchase, he arranged for an electricity account, and the
following week had a landline installed, and arranged for all periodic payments associated with
both to be directly debited from his bank account. He deactivated his landline subscription four
and a half years later, in October 2007. These pieces of evidence strongly associate Mr Ayyash
with the property.
2693. Additionally, Mr Ayyash, his wife and their daughter used the number as their contact in
their passport applications. As did Ms Hajj to a service provider.
2694. The call sequence table for the landline show that it regularly received calls from telecards,
and made and received numerous mobile calls, between 29 August 2004 and 31 December 2005,
including 71 with mobiles 091 and 935 that are attributed to Mr Ayyash. Even factoring in that
landline to landline calls were not recorded, this shows sustained occupation of the apartment in
the period.
2695. In the Trial Chamber’s experience, owner residents of residential property tend to buy the
property and then, in their own names, pay for electricity and telephone subscriptions. This
provides strong evidence that Mr Ayyash lived there during the period in which he was paying for
the utility subscriptions.
2696. Combined with the use of the number 696 as a contact for the Ayyash family, this satisfies
the Trial Chamber that Mr Ayyash lived there from at least April 2003 until at least 2007. The
evidence, however, cannot establish exactly when he was in the apartment. This is with the

5439

Ayyash Defence final trial brief, paras 481, 483-484; Ayyash Defence closing submissions, T. 17 September 2018,
pp 98-99.
5440
Ayyash Defence final trial brief, para. 505; Ayyash Defence closing submissions, T. 17 September 2018, pp 9899.
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exception that where his attributed personal mobiles are calling the landline or are somewhere else,
or he is using a network mobile elsewhere, he will not have been at home.
(c)

Landline 851—Ayyash family residence in Harouf, Nabatiyeh

2697. In 1997, Mr Ayyash’s father became the registered owner of a property in Harouf. Landline
851 was connected to the property in 1992. Documents, including a landline subscription record,
Lebanese Civil Defence documents and bank and insurance documents, link Mr Ayyash to landline
851. Landline 851 was also in contact with members and acquaintances of the Ayyash family.
i.

Land Registry, telephone and electricity subscription records

2698. On 8 July 1997, Mr Jamil Dakhil Ayyash, who was Mr Ayyash’s father5441 became the
owner of a property in Harouf in southern Lebanon.
2699. It is described in Lebanese Land Registry documents as ‘Real Estate Zone: Zebdeen,
Number: 105’, Nabatiyeh, in the Jabal-El-Abed area, ‘Number of the Real Estate With Inclusions:
29’. The registry documents describe it as ‘a land with two buildings erected on it, one of which
comprises a two power rooms and a garage. The second building is composed of four floors.’ 5442
Mr Ayyash’s father died in 1999.5443
2700. On 16 June 1992, before Mr Ayyash senior apparently purchased the property, landline
851 was activated for the ‘Nabatiyeh, Nabatiyeh Zebdine/ Qaleet-El-Marj’, ‘Jamil Ayyash’
building.5444 On 17 or 18 December 1998, there was a ‘transfer to the new network’. The applicant
for the transfer was Salim Jamil Ayyash.5445 On 13 September 2003, ‘Salim Jamil Ayyash’
requested the cancellation of some and the activation of other services for this telephone number
and paid the relevant fees.5446 The invoices for the landline subscription continued to be paid until

5441

Exhibit P1034 (Family personal status extract), p. 3.
Exhibit P633 (Extract from real estate register), pp 1, 3 (ERNs 60197546-60197547).
5443
Exhibit P1034 (Family personal status extract), p. 3.
5444
Exhibit P1627 (Ogero subscriber note for landline 851), pp 1-2, 7-8. See also exhibit P1631 (Billing record for
landline 851).
5445
Exhibit P1627, pp 1, 7-8. See also exhibit P1631, p. 1.
5446
Exhibit P1627, pp 1-3, 6-8. See also exhibit P1631, pp 1-2.
5442
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13 May 2010.5447 A copy of Mr Ayyash’s identity card is attached to the Ogero records relating to
this landline.5448
2701. A map extract showing the location of the Harouf residence, situated just north of the TyreNabatiyeh road between Zebdine and Harouf, and close to the village of Toul, is below: 5449

Slide 9 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
2702. Electricité du Liban records show that Salim Jamil Ayyash arranged for an electricity
subscription in the village of Zebdine, Nabatiyeh District in 2002 for ‘Registration certificate
Property No. 29’, but it had no maps outside of Greater Beirut. 5450 Prosecution analyst, Mr Andrew

5447

Exhibit P1631, pp 1-5.
Exhibit P1631, pp 4-5.
5449
Exhibit P2025, slide 9. See also exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
para. 17; exhibit P662 (Statement of Andrew Fahey), paras 39-53, pp 51, 53, 56.
5450
Exhibit P635 (Electricité du Liban letter related to Mr Ayyash), pp 3-4 (ERNs 60248543-60248544).
5448
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Fahey, mapped the property from the real estate records and concluded that Harouf was
approximately 1.5 kilometres to the south west of Plot 29, while Zebdine was approximately 1.5
kilometres to its south east.5451
ii.

Landline 851 as a contact for Mr Ayyash and his family

2703. Mr Ayyash’s contact details are on signed bank documents. The documents are account
statements, a request for online banking and a request for opening a credit account with ‘Bank
Audi S.A.L – Audi Saradar Group’. One document is dated 31 May 2006. Mr Ayyash’s contact
details are provided as follows: ‘Building: Ayyash; Street: Al-Marj; Area: Harouf; City:
Nabatiyeh; Telephone: 03/767165, 07/761851’.5452
2704. An employee record from the Civil Defence Directorate dated 1 March 1995, similarly lists
‘Salim Ayyash’ as living in the Toul area of Harouf, El-Nabatiyeh with telephone number 851.
The document records the following address details:5453
b. Current Address:
Governorate: El-Nabatiyeh

District: El-Nabatiyeh

Town / City: Harouf

Area: Toul

Street: ------

Name of Owner or Building: his father

Floor: First

Phone Number: 761851

2705. The number also appears as the contact number for ‘Salim Jamil Ayyash’ on a contract
dated 23 February 2005 for the purchase of a Toyota Camry and on a 2004 Hajj application. 5454
2706. Further, Witness PRH050 stated that Mr Ayyash had a life insurance policy with ‘Alico’
as of 2000 and that his policy noted his home telephone number as ‘07761851’. 5455

5451
5452
5453
5454
5455

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P662 (Statement of Andrew Fahey), paras 48-49.
P1027 (Mr Ayyash’s contract with Audi Bank), pp 1, 14, 16, 22, 24-25, 28-30.
P1159 (Mr Ayyash’s employee record at the Civil Defence), p. 1.
P1749, pp 1, 4; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), ERN 60255954.
P697 (Statement of Witness PRH050), cover page, paras 8, 20.
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iii.

Contacts of landline 851

2707. According to Mr Donaldson’s analysis,5456 landline 851 was in contact with:

•

a mobile linked to Mr Ayyash’s brother Ali 19 times; 5457

•

a mobile linked to Mr Ayyash’s brother Mohammed six times; 5458

•

a mobile linked to Mr Ayyash’s brother Loutfi ten times. That number, ending in 852, was
subscribed in the name of ‘Lotfi Ayach’ and a customer database and bill-collecting
company recorded him under this number;5459

•

a mobile possibly used by Mr Ayyash’s brother-in-law, Mr Hassan Cheaito, four times.
The number, ending in 229, is subscribed in the name of ‘Hassan Husse Cheayto’; 5460

•

a mobile linked to Mr Ayyash’s relative, Mr Wassef Qdeih, four times; 5461

•

a mobile linked to Mr Ayyash’s nephew, Mr Mehdi Mohammed Badreddine, four
times;5462

•

a mobile associated with Mr Ayyash’s son, Ali, three times; 5463

•

a mobile associated with Mr Ayyash’s brother, Ali, and brother-in-law, Mr Ali Zaarour,
four times. The number, ending in 222, was subscribed to Mr Ali Ayyash’s wife. It is listed
in a club database as contact for Mr Ali Ayyash and a business partner of Mr Ali Zaarour
recognised the number as his, and stated that Mr Zaarour and Mr Ali Ayyash worked
together;5464

5456

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 57-60; exhibit P1979
(Call sequence table for landline 851).
5457
See para. 2686, mobile ending in 888.
5458
See para. 2686, mobile ending in 913.
5459
Exhibits P867 (Alfa subscriber note for mobile 852), P1829 (Company record for mobile 852), P1840 (Extract
from subscriber database for number 852); exhibit P1034, p. 3.
5460
Exhibit P884 (Alfa subscriber note for mobile 229); exhibit P1034, p. 17.
5461
See para. 2686, mobile ending in 630.
5462
See para. 2686, mobile ending in 946.
5463
See para. 2686, mobile ending in 097.
5464
Exhibits P879 (Alfa subscriber note for mobile 222); exhibit P1832; exhibit P1034, pp 3, 19-20; exhibit P1862
(Statement of Witness PRH511), pp 9-10, 25.
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•

two mobiles associated with Mr Ayyash’s sister-in-law’s husband, Mr Mohammed
Badreddine, four times;5465

•

a mobile linked to Mr Ayyash’s sister-in-law, Ms Bassima Al-Hajj, twice; 5466

•

a mobile linked to Mr Ayyash’s relative and business associate, Mr Hussein Zaarour, four
times;5467

•

a mobile linked to Mr Ayyash’s business associate, Mr Ghaleb Jaber, nine times; 5468 and

•

Mr Ayyash’s attributed personal mobile 935, three times.5469

2708. The Prosecution created a call sequence table for this landline5470 based on call data records
provided by Alfa and Touch, and relying on call data records received from Ogero in relation to
Kalam card and telecard calls.5471 Mr Donaldson analysed this call sequence table, but noted that
it provides only a partial profile of this landline’s use.5472 The Trial Chamber received into
evidence for the Ayyash Defence another call sequence table for landline 851 with the same date
range, as exhibit 1D446, which includes some landline-to-landline calls that Ogero generated for
testing landlines. This call sequence table, however, did not include certain calls which are present
in the Prosecution’s call sequence table, exhibit P1979.5473
2709. According to Mr Donaldson, landline 851 is attributable to Mr Ayyash and his family from
at least 1 September 2004 to 31 December 2005.5474 Mr Donaldson concluded this from the

5465

See para. 2686, mobiles ending in 989 and 777.
See para. 2686, mobile ending in 854.
5467
See para. 2686, mobile ending in 333.
5468
See para. 2686, mobile ending in 617.
5469
See sub-section (B) (1) (f) ‘Personal mobile 935’.
5470
Exhibit P1979.
5471
Andrew Donaldson, T. 18 July 2017, pp 15-17, 20; exhibit P1977 (Statement of Kei Kamei), paras 8-13, annex
A; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 53; exhibit P1777
(Consolidated witness statement on behalf of Ogero with annexes 1-9), paras 14-18, 21, 27-29, 76, 79, 83; Witness
PRH709, T. 11 January 2017, pp 22-23, 33-36, 39-45; Toufic Chebaro, T. 12 January 2017, p. 16; Witness PRH711,
T. 10 January 2017, pp 48-56, 58-59.
5472
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 53; Andrew Donaldson,
T. 18 July 2017, p. 22.
5473
For example, the following three calls between the landline and a mobile number ending in 888 were not included
in exhibit 1D446 but were present in exhibit P1979: on 24 October 2004, at 14:46, on 11 November 2004, at 16:33,
and on 15 November 2004 at 16:31, exhibit P1979, pp 7-9, exhibit 1D446 (Call sequence table for landline 851), pp
7, 9.
5474
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 50, 62.
5466
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documents and witness statements above and from landline 851’s contacts during the period.5475
Due to the limited availability of call data records from Ogero, landline-to-landline calls for 2004
and 2005 being excluded, the period of attribution is narrower than the subscription period. 5476
iv.

Submissions

2710. The Prosecution submits that attributing landline 851 to Mr Ayyash helps to attribute
mobiles to him because the address was in an area covered by the most commonly used cells of
Mr Ayyash’s mobiles.5477 Number 851 was subscribed on 19 June 1992 under the name of Salim
Jamil Ayyash for the Harouf residence.5478 Among its most frequent contacts were telephone
numbers attributable to Mr Ayyash’s family members and associates. 5479
2711. The Ayyash Defence submits that while the evidence demonstrates that the Harouf
residence was linked to Mr Ayyash, it does not prove that Mr Ayyash actually lived there. 5480 This
is particularly so as there is documentary evidence linking Mr Ayyash to additional addresses. 5481
v.

Findings

2712. The Trial Chamber received no direct evidence of Mr Ayyash’s actual daily residence or
his specific whereabouts, apart from through using his attributed personal mobiles, and potentially
his attributed network mobiles. Mr Ayyash worked nearby for the Civil Defence in Nabatiyeh at
the Al-Doueir station until 30 August 2002. He then transferred to Markaba as the Head of Post,
before returning to the Nabatiyeh station in ‘Operations’, from 1 November 2004.5482 Nabatiyeh
and Markaba are around thirty kilometres apart in southern Lebanon.

5475

Andrew Donaldson, T. 18 July 2017, p. 21; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 51, 55.
5476
Andrew Donaldson, T. 18 July 2017, pp 15-16, 20; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 53.
5477
Prosecution final trial brief, paras 211, 215.
5478
Prosecution final trial brief, para. 218.
5479
Prosecution final trial brief, para. 219.
5480
Ayyash Defence final trial brief, paras 481, 483-484, 501, 505; Ayyash Defence closing submissions, T. 17
September 2018, pp 98-99.
5481
Ayyash Defence final trial brief, paras 488-491, 493; Ayyash Defence closing submissions, T. 17 September 2018,
pp 99-100; F3746, Ayyash Defence Submission of Material Referenced in Closing Arguments, 8 October 2018, annex
A, p. 12.
5482
Exhibit P1162, p. 1.
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2713. Mr Ayyash’s late father remained as the registered owner of the property as of May 2010,
almost eleven years after his death. The landline had been subscribed in his son Salim Jamil
Ayyash’s name since 1998. The electricity subscription, since 2002, was also in his son’s name.
2714. The same reasoning concerning payment of utility bills set out above in relation to the
Hadath apartment also applies here, namely, that common experience is that those owning or using
the property pay for the services, such as water, electricity, gas, telephone etc.
2715. Mr Ayyash used the landline number as a contact number for: his work, an insurance
policy, his 2004 Hajj application and to buy a vehicle. Both the number and the address were listed
at his work as his personal contact details. These documents provide compelling evidence that
Mr Ayyash was regularly using the property.
2716. The call sequence table for landline 851, between 1 September 2004 and 31 December
2005, shows 498 calls from telecards, and calls to and from mobile numbers. Notwithstanding that
there were no records available for landline to landline calls during that period, its daily use—for
these calling purposes—was much more irregular than that of landline 696 in Hadath in Beirut.
There are some weeks where no calls are recorded. This suggests, but does not prove, that this
residence was a secondary one used by Mr Ayyash and his family. Numerous contacts of this
landline were with Ayyash family members. There were even two calls to landline 851 from
Mr Ayyash’s attributed mobile, 935—on 19 and 24 November 2004—and one from it to mobile
935, on 5 September 2004.
2717. The Trial Chamber is therefore satisfied that Mr Ayyash made or received some of the calls
involving landline 851. It finds that he used landline 851 from at least 1 September 2004 to
31 December 2005, and therefore—like at Hadath—he was using this property as a residence, and
most likely as a second home, during this period.
(d)

Personal mobile 165

2718. Various documents, including passport applications, medical records and bank documents,
link the Ayyash family to mobile 165. Furthermore, the SIM card of mobile 165 was used on three
different occasions in Mr Ayyash’s BMW. The mobile was in contact with many of Mr Ayyash’s
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family members, his employer and his business associates. Moreover, the mobile frequently
activated cell masts covering Mr Ayyash’s Harouf and Hadath residences and his work place.
i.

Evidence

2719. A Touch subscriber note records that number 165 was activated as a pre-paid SIM on
10 February 2000, without any identification of the subscriber. 5483
2720. Mr Andrew Donaldson attributed mobile number 165 to Mr Ayyash from 23 April 2002 to
18 April 2004.5484 Call data records for number 165 are only available from 23 April 2002.5485 The
last call to mobile 165 occurred on 18 April 2004.5486 The number was deactivated the following
day.5487
a.

Bank documents

2721. The telephone contact of Mr Ayyash’s wife, Fatima, is listed as ‘03/767165’ on two
Banque Libano-Française documents, dated 6 October 2000 and 26 May 2004.5488 On three ‘Bank
Audi’ documents, two of which are dated, namely 31 May 2006 and 26 May 2004, Mr Ayyash’s
telephone number is listed as ‘03767165’.5489 The documents include client profiles, requests to
open bank accounts and an application to register in a loan program.
b.

Landline application

2722. On 14 April 2003, Mr Ayyash applied for a landline subscription for his apartment in
Hadath, giving his contact number as mobile number 165. 5490 On 20 October 2007, he sought the

5483

Exhibit P1479 (Touch subscriber note for mobile 165).
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 73, 75.
5485
Andrew Donaldson, T. 18 July 2017, pp 32-33; exhibit P1254 (Call sequence table of mobile 165); exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 76.
5486
Andrew Donaldson, T. 18 July 2017, pp 32-33; exhibit P1254, p. 195; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), para. 78.
5487
Andrew Donaldson, T. 18 July 2017, pp 32-33; exhibit P1101 (Touch list of activation and deactivation dates), p.
1; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 78.
5488
Exhibit P1026 (Banque Libano-Française documents related to Ms Fatima Hajj), pp 1, 3-4.
5489
Exhibit P1027, pp 10, 30, 37, 48 (ERNs 60145416, 60145436, 60145443, 60145454). At p. 10, the telephone
number is listed with the prefix ‘01’ instead of ‘03’. The Trial Chamber considers this to be a clerical error in light of
the other documents.
5490
Andrew Donaldson, T. 18 July 2017, p. 35; exhibit P1636, pp 2-3, 6.
5484
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deactivation of the Hadath property landline. Number 165 appeared on the form as the contact
number.5491
c.

Passport application

2723. On 10 February 2003, Mr Ayyash applied for a passport for his son Ali, then aged 16,
providing ‘767165’ as a ‘mobile’ contact number.5492
d.

Hajj participation entry

2724. A 2004 Hajj list of applicants records Mr Abdo Mustafa Hariri’s mobile number as
‘03/767165’.5493 He is married to Mr Ayyash’s niece, Tamara.5494
e.

Service providers and appointments

2725. Mr Ayyash, his wife and his daughter were registered with mobile number 165 at a service
provider in Beirut.5495 Mobile 165 activated a Touch cell providing predicted best server coverage
to the service provider’s office and an adjacent cell on two days when Mr Ayyash’s family had
appointments with the service provider.5496 Number 165 was also in contact with the service
provider.5497 One additional cell activation occurred in the area of the service provider’s office on
the day when one of the calls took place.5498 Mobile 165 activated the two cells on other occasions
within the attribution period.5499
2726. Mr Ayyash’s wife was a registered client at another service provider, listing mobile 165
and landline 696 as her contact numbers.5500 Mobile 165 was in contact with the telephone number

5491

Exhibit P1636, pp 9-10.
Exhibit P1530 (Mr Ali Salim Ayyash’s Lebanese passport application), pp 1-2, 4.
5493
Andrew Donaldson, T. 6 October 2017, pp 11, 13; exhibit 1D449.
5494
Exhibit P1034, pp 3, 15, 24.
5495
Exhibit P1030 (LAU document related to mobile 165), p. 1; exhibit P2084 (Letter from LAU), p. 2.
5496
Andrew Donaldson, T. 18 July 2017, pp 37-38; exhibit P663 (Statement of Andrew Fahey), annex 1, location no.
121; exhibit P1122 (ArcView shape files Touch); exhibit P1030, p. 1; exhibit P2084, p. 2; exhibit P1254, pp 5, 112;
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 592, 595.
5497
Exhibit P1030, p. 1; exhibit P1254, pp 68, 77, 89; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 593-594.
5498
Andrew Donaldson, T. 18 July 2017, pp 37-38; exhibit P1030, p. 1; exhibit P2084, p. 2; exhibit P1254, p. 89;
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 594.
5499
Exhibit P1254, pp 86, 78, 89, 149, 164.
5500
Exhibit P707 (Statement of Witness PRH078), pp 16, 40-50 (ERNs 60305681, 60305705-60305713); exhibit
P707.1 (Interview of Witness PRH078), pp 35-36; exhibit P1034, p. 5; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 597.
5492
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of this service provider and activated a cell that provided predicted best server coverage for their
office on a day in 2004 when Mr Ayyash’s wife had an appointment there.5501 The mobile activated
the same cell on a number of other dates.5502
f.

Handset use

2727. IMEI 44666207202575 is a handset fitted in a BMW model 523i vehicle.5503 The BMW
was owned by Mr Ayyash between 12 February 2002 and 30 December 2004.5504 The SIM card
used with mobile 165 was used in the BMW’s handset on three different dates, namely 23
November 2002, 1 September 2003 and 6 September 2003.5505
2728. The mobile 165 SIM was used with the following handsets during the attribution period:

•

IMEI 35011210115681, its main handset from 23 April 2002 to 20 October 2003;

•

IMEI 33216953301219, on 15 February 2003;

•

IMEI 35084120223647, on 16 February and 13 August 2003; this handset was also used
with Yellow 425, between 1 May 2003 and 21 April 2004, and with Yellow 576, from
17 September 2002 to 3 January 2003;

•

IMEI 35111110002249, between 16 February 2003 and 20 February 2003; this handset
was also used with the following Yellow network mobile numbers:
o

Yellow 809, from 25 August to 21 September 2003;

o

Yellow 120, on 12 and 13 May 2004;

o

Yellow 576, on 30 January 2003;

5501

Andrew Donaldson, T. 18 October 2017, p. 52; exhibit P707.1 (Interview of Witness PRH078), pp 54, 59, 66;
exhibit P1254, pp 14, 16, 18, 21-23, 40; exhibit P663 (Statement of Andrew Fahey), annex 1, location no. 90; exhibit
P1122; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 598-601.
5502
Exhibit P1254, pp 12, 14, 18, 40, 83, 87, 104, 134, 149, 167, 169-170, 192.
5503
Exhibit P1405 (Photographs of BMW 523i), pp 6, 23-24; exhibit P1407 (Statement of Toby Smith), paras 11, 14.
5504
Exhibits P1396, P1398 (Vehicle registration for BMW 523i), P1400 (Vehicle registration for BMW 523i), P1402
(Vehicle inspection report for BMW 523i), P1403 (Bill of sale for BMW 523i). The Ayyash Defence does not dispute
this, Ayyash Defence final trial brief, para. 358.
5505
Exhibit P1102 (Touch list of IMEI numbers), p. 1.
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o

Yellow 488, between 30 January and 23 December 2003; and

o

Yellow 920, from 29 March to 5 May 2003;

•

IMEI 35077710149188, from 28 July to 9 August 2003;

•

IMEI 35250400115602, its main handset between 21 October 2003 and 13 April 2004;

•

IMEI 49051820497471, from 29 January to 7 February 2004; this handset was also used
with Yellow 425, between 22 November and 22 December 2004;

•

IMEI 35077810830627, on 10 March 2004; and

•

IMEI 35251200135371, between 13 and 18 April 2004.5506
g.

Contact profile

2729. According to Mr Donaldson’s analysis, during the attribution period number 165 was in
contact with 632 other numbers some 5,795 times, including with:5507

•

a mobile linked to Mr Ayyash’s brother Loutfi 307 times;5508

•

a mobile associated with Mr Ayyash’s sister-in-law, Ms Bassima Al-Hajj, 281 times;5509

•

landline 851 of Mr Ayyash’s Harouf residence 271 times;5510

•

a landline number linked to Mr Ayyash’s father-in-law, Mr Abdel-Hassan Ahmed Moussa
Al-Hajj, 173 times. The number, ending in 612, is subscribed to Mr Abdel-Hassan Ahmed
Moussa Al-Hajj and was used for passport applications for three of his children; 5511

5506

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 80-81, 84-86; Andrew
Donaldson, T. 18 July 2017, p. 53.
5507
Andrew Donaldson, T. 18 July 2017, pp 39-45; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 90-97, annex E, pp 386-401; exhibit P1254. See also exhibit P2025, slides 32-38.
5508
See para. 2707, mobile ending in 852.
5509
See para. 2686, mobile ending in 854; Andrew Donaldson, T. 18 July 2017, pp 39-40.
5510
See sub-section (B) (1) (c) ‘Landline 851—Ayyash family residence in Harouf, Nabatiyeh’.
5511
Exhibit P1034, pp 5-6; exhibit P1526 (Mr Mohammed Abdel Hassan El-Hajj’s Lebanese passport application), p.
1; exhibit P1527 (Mr Mohammed Abdel Hassan El-Hajj’s Lebanese passport application), p. 2; exhibit P1534
(Ms Fatme Abdul Hassan Haje’s Lebanese passport application), p. 1; exhibit P1628 (Ogero subscriber note for
landline 612).
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•

a landline number linked to Mr Ayyash’s brother Mohammed 173 times. The number,
ending in 584, is subscribed to Mr Ayyash’s father’s former tool shop, where Mohammed
worked. Invoices and family passport applications also link this number to Mohammed or
at least the Ayyash family; 5512

•

a mobile number linked to Mr Ayyash’s brother Mohammed 148 times; 5513

•

a landline number subscribed to Mr Ayyash’s father and used on a bank document for
Mr Ayyash and a patient record for Mr Ayyash’s wife 84 times;5514

•

a mobile linked to Mr Ayyash’s brother Ali 80 times;5515

•

a landline number subscribed to Mr Ayyash’s sister-in-law’s husband, Mr Mohammad
Abdallah Jarady, 62 times. The number, ending in 833, was subscribed to Mr Mohammad
Abdallah Jarady, appeared on his wife’s passport application and on university documents
for him and his wife;5516

•

landline 696 of Mr Ayyash’s Hadath residence 62 times;5517

•

a mobile number linked to Mr Ayyash’s brother-in-law, Mr Saleh Qassem Harb, 47 times.
The number, ending in 700, was subscribed to Mr Harb and used in a Hajj application for
him, however the number was also used in Hajj applications for Ms Alia Khalil Sreij and
Mr Ali Mohammed Tarhini;5518

5512

Exhibit P697 (Statement of Witness PRH050), para. 12 (p. 9); exhibit P1034, p. 3; exhibit P1517 (Mr Mohammed
Jamil Ayyash’s Lebanese passport application), p. 2; exhibit P1518 (Ms Fatima Jamil Ayash’s Lebanese passport
application), p. 2; exhibit P1519 (Mr Hussein Cheaito’s Lebanese passport application), p. 2; exhibit P1530, p. 2;
exhibit P1623 (Ogero subscriber note for number 584); exhibit P1864 (Witness statement of Pierre Abou-Atmeh),
para. 15 (p. 8), pp 15-16, 21, 26-34, 36, 38-40; exhibit P1867 (Statement of Witness PRH520), para. 48 (p. 13).
5513
See para. 2686, mobile ending in 913.
5514
Number ending in 696, exhibit P1027, p. 2 (ERN 60145417); exhibit P1030, p. 1; exhibit P1034, p. 3; exhibit
P1624 (Ogero subscriber note for number 696). This is not landline 696 which is dealt with in sub-section B (1) (b)
‘Landline 696—Ayyash family residence in Hadath, Beirut’.
5515
See para. 2686, mobile ending in 888.
5516
Exhibits P964-P970, P1619 (Ogero subscriber note for number 833); exhibit P1034, pp 6, 28; exhibit P1535
(Ms Nidal Abdel-Hassan Al-Hajj’s Lebanese passport application), p. 2.
5517
See sub-section B (1) (b) ‘Landline 696—Ayyash family residence in Hadath, Beirut’.
5518
Exhibits P873 (Alfa subscriber note for mobile 700), P1684-P1685, P1688 (Extract from Mr Ibrahim Itani’s 2005
Hajj application); exhibit P1034, pp 3, 13.
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•

a landline number linked to Mr Ayyash’s sister Bassima and her husband 47 times. This
number, ending in 620, was subscribed to Bassima’s husband and was used to register a
vehicle for Bassima, used in passport applications for Bassima and her daughter, used in
Hajj applications for Bassima and her husband and found in university documentation for
Bassima’s daughter;5519

•

a landline number linked to Mr Ayyash’s brother-in-law, Mr Mohammed Abdel Hassan
Al-Hajj, 46 times. This number, ending in 504, was subscribed to Mr Mohammed Abdel
Hassan Al-Hajj;5520

•

another mobile number linked to Mr Saleh Qassem Harb, 43 times. The number, ending in
900, appears on four consecutive Hajj applications for Mr Harb; 5521

•

a mobile number linked to Mr Ayyash’s brother Ali and his brother-in-law, Mr Ali Zaarour,
43 times; 5522

•

a number subscribed to Mr Ayyash’s brother-in-law, Mr Mohammed Amine Badreddine,
41 times;5523

•

another number linked to Mr Mohammed Amine Badreddine 27 times;5524

•

a number linked to Mr Ayyash’s relative Mr Wassef Qdeih 21 times; 5525

•

another number associated with Mr Mohammed Amine Badreddine and his family
18 times;5526

5519

Exhibits P977-P978, P1621 (Ogero subscriber note for number 620), P1678-P1679; exhibit P1034, pp 3, 15;
exhibit P1514 (Ms Bassima Ayyash’s Lebanese passport application), p. 2; exhibit P1515, p. 2; exhibit P1741 (Vehicle
registration for Bassima Ayyash), pp 1, 3.
5520
Exhibit P1034, pp 5-6; exhibit P1632.
5521
Exhibits P1680-P1683.
5522
See para. 2707, mobile ending in 222.
5523
Mobile ending in 909, exhibit P1034, pp 5-6; exhibit P1036, p. 1; exhibit P1416 (Subscriber note for number 909).
5524
See para. 2686, mobile ending in 777.
5525
See para. 2686, mobile ending in 630.
5526
See para. 2686, mobile ending in 989.
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•

a landline linked to Mr Ayyash’s brother Ali five times. The number, ending in 099, is
subscribed to Ali, was used in passport applications for Ali and his son and registered in a
service provider’s database for Ali’s wife;5527

•

a landline linked to Mr Ayyash’s brother-in-law, Mr Hassan Hussein Cheaito, four times.
The number, ending in 742, is subscribed to Mr Cheaito and was used in Lebanese
university records for his daughter; 5528

•

a number linked to Mr Ayyash’s brother-in-law Mr Ali Zaarour six times. The number,
ending in 433, is subscribed to Mr Ali Zaarour and was used in his passport application; 5529

•

a landline of the Civil Defence in Nabatiyeh 196 times. Mr Ayyash was employed by the
Civil Defence and worked in Nabatiyeh, at the Al-Doueir station, until 30 August 2002 and
again from 1 November 2004. In between, he worked at the Markaba station; 5530

•

a mobile linked to Mr Ayyash’s business associate Mr Ghaleb Jaber 192 times; 5531

•

a mobile linked to Mr Ayyash’s business associate Mr Hussein Zaarour 147 times;5532

•

the mobile of Mr Ayyash’s insurance agent five times. The insurance agent confirmed that
this was his number, ending in 849; 5533

•

a mobile of an acquaintance of Mr Ayyash five times. The acquaintance confirmed that
this was his number, ending in 515; 5534

5527

Exhibit P1030, p. 1; exhibit P1034, pp 3, 11; exhibit P1520 (Mr Ali Ayyash’s Lebanese passport application), p.
2; exhibit P1521 (Mr Adam Ali Ayyash’s Lebanese passport application), p. 2; exhibit P1620 (Subscriber note for
number 099). Exhibit P1521 adds a ‘0’ at the end of the telephone number. In light of the other documents, the Trial
Chamber considers this to be a clerical mistake.
5528
Exhibits P972-P975; exhibit P1618 (Ogero subscriber note for number 742); exhibit P1034, pp 3, 17.
5529
Exhibit P1034, pp 3, 19; exhibit P1524 (Mr Ali Zaarour’s Lebanese passport application), p. 1; exhibit P1617
(Ogero subscriber note for number 433).
5530
Number ending in 125, exhibits P1633 (Ogero subscriber note for landline 125), P1159, P1160 (Memorandum of
appointments), P1162 (Civil Defence order transferring Mr Ayyash to the Doueir station).
5531
See para. 2686, mobile ending in 617.
5532
See para. 2686, mobile ending in 333.
5533
Exhibit P697 (Statement of Witness PRH050), para. 7 (p. 9).
5534
Exhibit P2126 (Interview of Witness PRH028), p. 17.
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•

a mobile linked to Mr Ayyash’s niece’s husband’s uncle, Mr Abdallah Ali Safieddine, three
times. The number, ending in 894, was used in Mr Safieddine’s passport application,
insurance documentation and in university documents for his son; 5535

•

a mobile of a service provider for Mr Ayyash’s wife eight times. The service provider
confirmed that this was her number, ending in 940;5536

•

a landline of a service provider for the Ayyash family four times. The service provider
confirmed that this was his number, ending in 061;5537 and

•

a mobile ending in 401—that received two calls from Blue 233 and had one contact with
landline 696—four times.5538

2730. Mr Donaldson could not exclude that Mr Ayyash’s family members may have occasionally
used mobile 165.5539
h.

Geographic profile

2731. The top most frequently used cell sectors of mobile 165 were: Bir Abed_C (16.58 per cent),
which is south of Ghobeiry, Sfeir_A (11.27 per cent), which is situated between Haret Hreik and
Hadath and ‘Bir Abed ‘A’ (10.45 per cent), also south of Ghobeiry. 5540
2732. Until the end of January 2003, the most frequent cell sectors were Bir Abed_C, Bir Abed_A
and Nabatieh_C, which is south-east of Sidon. Thereafter, the most frequent cell sectors were

5535

Exhibit P693 (Statement of Ghassan Saab), para. 10 (p. 8); exhibit P979 (List of students from Lebanese
International University); exhibit P1032 (Family personal status extracts), pp 9-10, 12, 41; exhibit P1528 (Mr Abdallah
Safieddine’s Lebanese passport application), p. 2.
5536
Exhibit P707 (Statement of Witness PRH078), p. 17.
5537
Exhibit P2084, p. 2.
5538
Mobile 165 had contacts with nine Yellow mobiles (including Yellow 294) with some of which it shared handsets,
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 80, 84-86, 93; Andrew
Donaldson, T. 18 July 2017, pp 45-47, 53.
5539
Andrew Donaldson, T. 6 October 2017, pp 18-19.
5540
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 98.
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Sfeir_A, Nabatieh_C and Sfeir_B.5541 Touch’s Sfeir_A and Sfeir_B cells were in the area of Mr
Ayyash’s Hadath residence.5542

Geographic location of mobile 165’s most frequently activated cells from exhibit P592.1

5541

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 99-100.
Exhibit P662 (Statement of Andrew Fahey), paras 10-38, pp 33, 37, 40, 43, 46; exhibit P2026.2 (Attribution report
of Andrew Donaldson regarding Mr Ayyash), para. 102; exhibit P592.1 (Electronic Presentation of Evidence
Software).
5542
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2733. Plot 29, according to Touch’s coverage maps, falls within the predicted best coverage of
Nabatieh_D, which is adjacent to Nabatieh_C. Touch’s engineers, however, had conducted drive
tests in 2006 on the road between Harouf and Nabatiyeh and discovered that Nabatieh_C actually
provided the best coverage along that road. Touch provided the test results to the Prosecution. 5543
Plot 29 lies a few hundred metres from the road. Mr Donaldson explained this in his report. 5544
2734. The drive test result is reproduced on the Touch map below. Plot 29 is to the north of the
green line in between Harouf and Zebdine. The green line represents Nabatieh_C’s best coverage,
while the red line to its right shows Nabatieh_D’s best coverage. The drive test map is annexed to
the statement of Witness 705, the Touch representative who testified: 5545

5543
5544
5545

Exhibit P826.15 (Annex 25 (2) to Witness PRH705’s statement of 16 November 2015).
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 103-107.
Exhibit P826.15 (Annex 25 (2) to Witness PRH705’s statement of 16 November 2015).
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Exhibit P826.1 (Annex 25 (2) to Witness PRH705’s statement of 16 November 2015), p. 1—
Touch’s drive tests near Harouf, 21 August 2006
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2735. The Nabatieh_C cell sector provided best server coverage for Mr Ayyash’s residence in
Harouf.5546
2736. Based on this pattern, Mr Donaldson suggested that the user of number 165 moved
residences in February 2003.5547 Mobile 165 further activated the Markaba cells (Markaba_A,
Markaba_B and Markaba_C) 186 times between January 2003 and April 2004 when Mr Ayyash
was employed at the Civil Defence’s Markaba station.5548 The predicted best server coverage area
for Markaba village is Markaba_C, with Markaba_A and Markaba_B lying adjacent to it.5549
Markaba is less than two kilometres from the Syrian border.
ii.

Submissions

2737. According to the Prosecution, attributing personal mobiles, including number 165, to
Mr Ayyash is necessary to attribute a number of network mobiles to him.5550
2738. The Prosecution submits that Mr Ayyash was the user of number 165 from 23 April 2002
to 18 April 2004. Its attribution to him is demonstrated by documents, the use of an integrated
handset of a BMW 523i registered in Mr Ayyash’s name and the mobile’s contact profile.5551 It
also connected to cells near Mr Ayyash’s residences in Hadath and Harouf, and to cells near the
two service providers to his family at the relevant times, as well as being in contact with these
service providers.5552
2739. The Ayyash Defence submits that at best the evidence shows an association of this number
with the Ayyash family but falls short of demonstrating any use by Mr Ayyash. 5553

5546

Exhibit P662 (Statement of Andrew Fahey), paras 39-53, pp 51, 53, 56; exhibit P826.15 (Annex 25 (2) to Witness
PRH705’s statement of 16 November 2015; exhibit P1254; exhibit P1867 (Statement of Witness PRH520), para. 20;
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 103-107, 233; John Edward
Philips, T. 21 April 2017, pp 60-61, T. 25 April 2017, p. 74; Andrew Donaldson, T. 18 July 2017, pp 57-59.
5547
Andrew Donaldson, T. 18 July 2017, pp 53-56.
5548
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 639; exhibits P1159P1160, P1162. The Markaba Civil Defence station is 200-300 metres from a shop on the main road in Markaba, exhibit
P1981 (Statement of Witness PRH437), para. 29 (p. 11).
5549
Exhibit P663 (Statement of Andrew Fahey), annex 1, location no. 88; exhibit P1122.
5550
Amended consolidated indictment, paras 16, 18-19; Prosecution final trial brief, para. 248.
5551
Prosecution final trial brief, paras 221-224; Prosecution closing submissions, T. 12 September 2018, p. 93.
5552
Prosecution final trial brief, paras 225-226.
5553
Ayyash Defence final trial brief, paras 531, 541, 545-546, 576.
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2740. First, many of the documents relied upon by the Prosecution fall outside the attribution
period.5554 Secondly, regarding the BMW’s handset, the Prosecution presented no evidence that
Mr Ayyash actually used the BMW during the attribution period.5555 Thirdly, no reliable
conclusion can be drawn from the contact profile due to the Prosecution only sparsely presenting
evidence from number 165’s alleged contacts.5556 Fourthly, in relation to the cells that number 165
connected to and its call activity, there is no evidence on Mr Ayyash’s whereabouts, thus rendering
this cell site evidence useless with regard to attributing it to him.5557
2741. Finally, the Prosecution failed to prove that Nabatieh_C provided the predicted best server
coverage for the Harouf residence. Nabatieh_D, not Nabatieh_C, provides coverage to Plot 29,
and does not feature within mobile 165’s most commonly used cells. 5558
iii.

Findings

2742. The evidence associating this mobile with Mr Ayyash is overwhelming. The documents
assessed and reviewed incontrovertibly associate mobile number 165 with the Ayyash family.
2743. The service provider evidence, the landline application and the passport application for his
son, which he signed, specifically link Mr Ayyash with this mobile. The BMW was registered in
Mr Ayyash’s name, and the SIM number 165 was used three times in its integrated handset. There
is of course no direct evidence that it was Mr Ayyash himself who made or received the three calls.
However, when viewed in the context of the totality of the evidence of mobile 165’s use, there is
a very strong circumstantial case that it was Mr Ayyash.
2744. The 2004 Hajj application also connects the mobile with Mr Ayyash’s family, and
Mr Ayyash himself travelled to Saudi Arabia for the Hajj that year, as is analysed below.

5554

Ayyash Defence final trial brief, paras 527, 530.
Ayyash Defence final trial brief, paras 549-550.
5556
Ayyash Defence final trial brief, paras 551-558; Ayyash Defence closing submissions, 17 September 2018,
pp 106-108.
5557
Ayyash Defence final trial brief, paras 533-546, 559-572, 575; Ayyash Defence closing submissions,
17 September 2018, p. 98.
5558
Ayyash Defence final trial brief, paras 567-571; Ayyash Defence closing submissions, 17 September 2018, p. 100.
5555
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2745. To attribute mobile 165 to Mr Ayyash, the Prosecution also relies on its geographic profile
evidence, 186 cell activations in Markaba at a time when Mr Ayyash was employed there, and that
the cells most frequently activated included those near two of Mr Ayyash’s residences.
2746. On the Trial Chamber’s own calculation based on the mobile’s call sequence table,5559
number 165 activated the cell servicing the Harouf residence 462 times. Of those, 58 per cent
occurred on the weekend. Adding early morning, before 09:00, and evening activations, namely,
after 18:00, it reaches 71 per cent.
2747. In Hadath, number 165 activated the cells providing coverage to the apartment 692 times.
Twenty-seven per cent were activations early morning, before 09:00, or in the evening, after 18:00.
Adding weekend activations makes it 44 per cent.
2748. The Trial Chamber is satisfied that the mobile activated cells in the vicinity of Mr Ayyash’s
Harouf and Hadath residences, as well as in the vicinity of Markaba village while he was stationed
at the Markaba Civil Defence station. However, there is no evidence linking these cell activations
with his presence at his residence or at his workplace on particular days or times of day.
2749. The Ayyash Defence also challenged which cell provided the best coverage to the Harouf
residence, Plot 29. The Touch drive tests in 2006 revealed that Nabatieh_C provided the best
coverage on the Nabatiyeh-Harouf road. Plot 29, from its location on the maps in evidence, appears
to be several hundred metres from this road where Nabatieh_C was shown to provide the best
coverage, as opposed to Nabatieh_D.
2750. The Trial Chamber has carefully examined the cell coverage maps and the drive test map
and results. It has put these within the context of Mr Philips’s general cell site evidence, and the
specific evidence he gave on these particular drive tests and the coverage of the two cells.5560
Mr Philips explained the potential coverage of the two cells near Harouf, to the Trial Chamber’s
satisfaction, demonstrating how someone using a mobile at or near the Harouf residence could
connect to either Nabatieh_C or Nabatieh_D. This included that this could have been caused by

5559
5560

Exhibit P1254.
J. E. Philips, T. 25 April 2017, pp 68-75.
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multiple signal reflections from nearby hills that may not have been accounted for in the prediction
tools.
2751. Regarding the contact profile, the contacts of mobile 165 could certainly directly link the
number to Mr Ayyash. But those the Prosecution interviewed did not. The witnesses the
Prosecution contacted in this respect were obviously close to Mr Ayyash, or his family, and could
be seen to have good motivation not to recognise the number. Moreover, in these circumstances it
is perfectly permissible for the Prosecution to attempt to prove its attribution to Mr Ayyash through
other, circumstantial, evidence.
2752. While the Prosecution attributed only 30 out of the 632 contact numbers to Mr Ayyash’s
family and acquaintances, these 30 are almost half of all its calls. In addition, they rank among its
top contacts. As with the documents reviewed above, an association with the Ayyash family is
obvious from the contact profile.
2753. The Trial Chamber specifically considered that number 165 could have been Mr Ayyash’s
wife’s mobile number due to her name appearing on documents listing this number and several
contacts being from her side of the family. However, it considered that number 165 was in contact
with Mr Ayyash’s business associates, his insurance agent and the Nabatiyeh Civil Defence
station.
2754. While contact with the Nabatiyeh Civil Defence station could also support that number 165
was Mr Ayyash’s wife’s mobile, in the sense of her calling her husband at work, the call sequence
table of number 165 demonstrates that the calls to and from the Nabatiyeh Civil Defence station
continued when Mr Ayyash had left Nabatiyeh and worked at Markaba.5561 Mr Ayyash, as the
former head of the Nabatiyeh station, would presumably have had greater reason than his wife to
call his former Civil Defence station, while still employed by the Civil Defence.

5561

Exhibit P1254, pp 13, 20-21, 24-26, 30-31, 33-36, 40, 42, 50, 52, 60, 63, 67, 75, 78, 80, 83, 86, 88-90, 95, 97,
103-104, 107-111, 113-116, 118-127, 129, 132, 134-138, 140, 142-143, 145, 147-155, 157, 161, 165, 172-176, 178179, 182-183, 185-187, 189, 191-193, 195. Mr Ayyash was employed by the Civil Defence and worked in Nabatiyeh
(the Al-Doueir station) until 30 August 2002 and again as of 1 November 2004. In between, he worked at the Markaba
station, exhibits P1159-P1160, P1162.
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2755. At the same time, the Trial Chamber cannot exclude that Mr Ayyash’s wife or close family
members may have occasionally used this mobile. The evidence does not suggest, however, that
any such use rose to the level of a common, family mobile.
2756. The Trial Chamber is therefore satisfied that Mr Ayyash was the principal user of
mobile 165 during the attribution period from at least 23 April 2002 to 18 April 2004. However,
as set out below, during the 2004 Hajj, more specifically from at least 29 January to the morning
on 8 February 2004, someone other than Mr Ayyash used it.5562
(e)

Personal mobile 170

2757. Mobile 170 was used with the same handset throughout its attribution period. It also
appeared on documents and made calls after Mr Ayyash’s Toyota Camry was involved in an
accident.
2758. The number was in contact with a business associate, a family member and an acquaintance
of Mr Ayyash. Moreover, the most frequently connected cells of mobile 170 covered Mr Ayyash’s
Hadath and Harouf residences. Number 170 also connected to a cell covering the location of a
service provider on days when Mr Ayyash’s wife, Ms Fatima Hajj, had appointments there. Mobile
170 also made calls to Iranian numbers when Ms Hajj and her daughter were in Iran.
i.

Evidence

2759. Touch’s subscriber note for this mobile show that it was activated as a pre-paid SIM on
17 July 2002, without any identification of the subscriber.5563
2760. The Prosecution attributes mobile 170 to Mr Ayyash from 7 January to 26 November
2005.5564 Mr Donaldson provided evidence that this attribution period rests on a change of handset
on 7 January 2005 and a change in the cells the mobile connected to, and frequent contacts on
26 November 2005.5565

5562

Sub-section B (2) (g) ‘The 2005 Hajj’ (iii) ‘Findings’.
Exhibit P1471 (Subscriber note for mobile 177).
5564
Prosecution final trial brief, para. 239.
5565
Andrew Donaldson, T. 22 August 2017, pp 81, 83; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 207, 209-217, 241-242. See also exhibit P1262 (Call sequence table of mobile 170).
5563
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a.

Handset—Yellow 669

2761. Mobile 170 was used with a handset with IMEI 352522000225555566 during the attribution
period.5567 This handset had been used by Yellow 669 until 6 January 2005.5568 Attributing
Yellow 669 to Mr Ayyash may assist to attribute mobile 170 to him.
2762. However, Mr Donaldson attributed Yellow 669 to Mr Ayyash from 23 December 2013
until 18 April 2004 only.5569 The attribution of Yellow 669 to Mr Ayyash is analysed below in
sub-section (B) (2) (a) ‘Yellow 669’.
b.

Toyota Camry accident

2763. On 25 May 2005, a Toyota Camry owned and insured by Mr Ayyash had a car accident in
Beirut.5570 An insurance claim document has a copy of the car registration attached with number
170 handwritten on the back of it.5571
2764. On 27 May 2005, mobile 170 called number 445—used by the owner of Monaco Garage,
which was responsible for repairing the Camry—and number 849, Mr Ayyash’s insurance
agent.5572
c.

Contact profile

2765. According to Mr Donaldson’s analysis, during the attribution period number 170 was in
contact with 122 numbers some 1,489 times, including with:

5566

Mr Philips explained that it is only the first 14 digits which actually constitute an IMEI, with any additional digits
representing other features, such as a software version number, exhibit P549 (Expert report of John Edward Philips –
Cell site analysis introduction), paras 5.1.4.1.1.9-5.1.4.1.1.11.
5567
Andrew Donaldson, T. 22 August 2017, pp 84-85; exhibit P1262; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 219.
5568
Andrew Donaldson, T. 22 August 2017, pp 84-85; exhibit P889 (IMEI data for four numbers); exhibit P1248 (Call
sequence table of Yellow 669), pp 71-92; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr
Ayyash), para. 220.
5569
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 267-280.
5570
Andrew Donaldson, T. 23 August 2017, pp 26-27; exhibit P689 (Documents related to Toyota Camry accident),
pp 3 (ERN 60294964), 10-11 (ERNs 60294971-60294972); exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 226. See also exhibit P2025, slides 211-212.
5571
Andrew Donaldson, T. 22 August 2017, pp 81-82; exhibit P689, pp 3-6; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), paras 226, 243.
5572
Exhibit P689, pp 1, 9; exhibit P1262, p. 23. See also para. 2729.
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•

a mobile linked to Mr Ayyash’s relative and business associate, Mr Hussein Zaarour,
187 times;5573

•

a mobile linked to Mr Ayyash’s relative, Mr Abdallah Safieddine, 21 times; 5574 and

•

a mobile linked to an acquaintance of Mr Ayyash, 5575 twice.5576

2766. Witnesses whose telephone numbers were in contact with mobile 170 during its attribution
period, did not recognise personal mobile 170.5577
d.

Mr Ayyash’s daughter’s visit to Iran

2767. Mr Ayyash’s daughter travelled to Iran from 17 to 24 August 2005.5578 Mobile 170 made
four calls to Iranian numbers on 20 and 21 August 2005.5579
e.

Mr Ayyash’s wife’s appointments at a service provider

2768. Mr Ayyash’s wife is a registered client at a service provider’s institution.5580 She visited it
a number of times in 2004 and 2005, including on 13 February 2005 and 29 June 2005.5581 Mobile
170 activated the Touch cell providing predicted best server coverage to the service provider’s
office when she had appointments there.5582

5573

See para. 2707, mobile ending in 333.
See para. 2729, mobile ending in 894.
5575
See para. 2729, mobile ending in 515.
5576
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 228, 231, annex E, pp
413-416.
5577
Exhibit P2126 (Interview of Witness PRH028), p. 25 (ERN 60140591_TS_D_AR_EN_02); exhibit P697
(Statement of Witness PRH050), pp 11 (ERN 60302455), 32 (ERN 60302476); exhibit P1408 (Statements of Naim
Aoun), pp 23 (ERN 60308031), 29 (ERN 60308037); exhibit P1262.
5578
Exhibit P1024; exhibit P1034, p. 5.
5579
Exhibit P1262, p. 43. See also exhibit P1966 (List of country codes), p. 8.
5580
Exhibit P707 (Statement of Witness PRH078), pp 32-34, 40-41; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 597.
5581
Exhibit P707.1 (Interview of Witness PRH078), pp 4, 38-39, 46, 52.
5582
Exhibit P707.1 (Interview of Witness PRH078), pp 4, 38-39, 46, 52; Andrew Donaldson, T. 18 October 2017, p.
52; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 598, 602, 604; exhibit
P1262, pp 7, 31; exhibit P663 (Statement of Andrew Fahey), annex 1, location no. 90; exhibit P1122.
5574
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f.

Geographic profile

2769. The cells that mobile 170 most frequently connected to were Touch’s Sfeir_A (15.04 per
cent), Sfeir_B (14.24 per cent) and Nabatiyeh_C (9.6 per cent). 5583 Touch’s Sfeir_A and Sfeir_B
cells were in the area of Mr Ayyash’s Hadath residence. 5584
2770. The coverage of Nabatiyeh_C, as opposed to Nabatiyeh_D, is analysed in the findings
relating to personal mobile 165, immediately above.
ii.

Submissions

2771. According to the Prosecution, attributing mobile 170 to Mr Ayyash helps to attribute
network mobiles to him.5585
2772. Mr Ayyash used mobile 170 from 7 January 2005 to 26 November 2005.5586 Number 170
was used in the same handset5587 as Yellow 669, also attributed to Mr Ayyash.5588
2773. During the attribution period, the cells most frequently connected to by this number were
near Mr Ayyash’s homes in Hadath and Harouf.5589 Further, its contact profile demonstrates its
distinct covert purpose and that Mr Ayyash was its user.5590 Number 170 is also connected to calls
relating to Mr Ayyash’s Toyota Camry’s accident. The vehicle was insured and owned by Mr
Ayyash, and the number handwritten on a copy of the vehicle’s registration document.5591 The
number was also in contact with Iranian numbers when Mr Ayyash’s daughter was in Iran and it
activated a cell providing predicted best server coverage to a service provider’s office on two days
when Mr Ayyash’s wife had appointments there.5592

5583

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 232.
Exhibit P662 (Statement of Andrew Fahey), paras 10-38, pp 33, 37, 40, 43, 46; exhibit P2026.2 (Attribution report
of Andrew Donaldson regarding Mr Ayyash), paras 102, 118; exhibit P592.1.
5585
Amended consolidated indictment, paras 16, 18-19; Prosecution final trial brief, paras 248-249.
5586
Prosecution final trial brief, para. 239; Prosecution closing submissions, T. 12 September 2018, p. 79.
5587
That is, the same actual telephone, as can be seen by the identical IMEI.
5588
Prosecution final trial brief, paras 241, 304-308.
5589
Prosecution final trial brief, para. 242.
5590
Prosecution final trial brief, para. 243.
5591
Prosecution final trial brief, para. 245; Prosecution closing submissions, T. 12 September 2018, pp 96, 99.
5592
Prosecution final trial brief, paras 246-247; Prosecution closing submissions, T. 12 September 2018, pp 94-95.
5584
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2774. The Ayyash Defence submits that the Prosecution’s evidence is not persuasive with regard
to the contention that Mr Ayyash used number 170 at any point during the relevant period. 5593
2775. To link this mobile to Mr Ayyash, Mr Donaldson relies on a single document, a copy of
the Toyota Camry’s car registration document, on which number 170 is handwritten on the back,
but there is no evidence that he provided it as his contact number. 5594 Most contacts of this mobile
were unattributed, and three contacts did not recognise this number. 5595 Cell activations in the area
of the service provider and calls related to the car accident and to Iran do not assist in attributing
this number to Mr Ayyash in January and February 2005, as each event occurred months after. 5596
iii.

Findings

2776. Mr Ayyash’s Toyota Camry was involved in an accident in Beirut on 25 May 2005. Two
days later, mobile 170 called the garage where it was repaired, and Mr Ayyash’s insurance agent.
Given that the Toyota Camry was registered in Mr Ayyash’s name and that he was the insurance
beneficiary, the Trial Chamber considers this evidence compelling.
2777. With regard to the numbers in contact with mobile 170, the Trial Chamber considers that
only a small number of contacts5597 and calls5598 out of the total showed some known connection
to Mr Ayyash. The majority concern unknown people, in the sense that the Trial Chamber received
no evidence as to who they were. Under these circumstances, the contact profile alone provides
limited assistance in attributing mobile 170 to Mr Ayyash.
2778. For completeness, based on the mobile’s call sequence table, the Trial Chamber has
calculated the activations of cells near Mr Ayyash’s residences. Mobile 170 activated Sfeir_A and
Sfeir_B cells near the Hadath residence 386 times. Of those, around 14 per cent were on the
weekend, and around 43 per cent in the mornings, before 09:00, and in the evenings after 18:00.

5593

Ayyash Defence final trial brief, para. 669; Ayyash Defence closing submissions, T. 17 September 2018, p. 110.
Ayyash Defence final trial brief, paras 654, 656; Ayyash Defence closing submissions, T. 17 September 2018,
p. 115.
5595
Ayyash Defence final trial brief, paras 658-662; Ayyash Defence closing submissions, T. 17 September 2018,
pp 110-111.
5596
Ayyash Defence final trial brief, paras 666-668.
5597
Namely three out of 122.
5598
Namely 210 out of 1,489.
5594

Case No. STL-11-01/T/TC

883 of 2642

18 August 2020

R332869

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

2779. In Harouf, mobile number 170 activated the Nabatiyeh_C cell 143 times. Fifty-six per cent
of these activations occurred on weekends, and 23 per cent were early morning, before 09:00, or
evening activations after 18:00. However, the Trial Chamber received no direct evidence of when
Mr Ayyash was at one of his two residences.
2780. Both calls to Iran on 20 and 21 August 2005, when Mr Ayyash’s daughter was there, and
the activation of cells in the area of a service provider’s office when Mr Ayyash’s wife had
appointments there on 13 February 2005 and 29 June 2005, taken together, are consistent with
attributing mobile 170 to Mr Ayyash.
2781. With regard to the handset also used by Yellow 669, this could assist in defining the starting
point of any attribution period of number 170 to Mr Ayyash, but, only if Yellow 669 is attributed
to Mr Ayyash until 6 January 2005. Mr Donaldson does not suggest this. According to his
evidence, Mr Ayyash’s use of Yellow 669 stopped in April 2004.
2782. The Trial Chamber has considered this evidence in its totality; in particular, the calls to the
garage and to Mr Ayyash’s insurance agent in May 2005 shortly after the car accident, cell
activations in the area of a service provider when Mr Ayyash’s wife had appointments there and
calls to Iranian numbers in August 2005 when Mr Ayyash’s daughter was in Iran. The Trial
Chamber is therefore satisfied that Mr Ayyash used number 170 between 13 February and
21 August 2005.
2783. The Trial Chamber also considered that mobile 170 was used in the same handset
throughout the attribution period.5599 In addition, the contact and geographic profile before, during
and after the period of 13 February to 21 August 2005 was consistent. The most frequent contact
appears on the call sequence table from 21 January to 14 October 2005. The most frequently used
cells appear on the call sequence table from 7 January to 12 November 2005.
2784. Under these circumstances, the Trial Chamber is satisfied that mobile 170 was used by
Mr Ayyash throughout the attribution period, namely from 7 January to 26 November 2005. Mr
Ayyash’s wife or close family members may also have occasionally used mobile 170. The

5599

See sub-section B (1) (e) ‘Personal mobile 170’ (i) (f) ‘Handset use’.
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evidence, however, does not come close to establishing that it was a common, family mobile. The
Trial Chamber is satisfied that Mr Ayyash was its principal user.
(f)

Personal mobile 935

2785. The attribution of personal mobile 935 to Mr Ayyash between 31 May 2004 and
13 January 2005 comes from documents showing Mr Ayyash’s ownership of a BMW vehicle;
documentary,

witness

and

telecommunications

evidence

relating

to

an

accident

on

20 November 2004 involving this vehicle; and the mobile number’s handset use, contact profile
and geographic profile.
i.

Evidence

2786. Personal mobile 935 was activated on the Alfa network on 24 April 2004, subscribed in
the name of ‘Hassan Emile Hodroj’,5600 and was deactivated on 21 October 2005.5601 The
Lebanese General Directorate of Personal Status of the Ministry of the Interior and Municipalities
found no exact match for ‘Hussein (or Hassan) Emile Hadraj’ in its records. 5602
a.

BMW bills of sale and related evidence

2787. Most of the evidence underlying the attribution of personal mobile 935 to Mr Ayyash
concerns a BMW 523i vehicle with number (licence) plate 132951/N which he owned between
12 February 2002 and 20 December 2004.
2788. A bill of sale dated 12 February 2002 documents its sale to ‘Salim Jamil Ayyash’.5603 It
has the number of mobile 935 hand-written on it below the section containing the personal details
of the seller and buyer—approximately mid-way between the two—in different coloured ink to
that used for the buyer’s and seller’s details and signatures. 5604
2789. The form is filled in handwriting and has designated spaces for writing the seller’s and
buyer’s numbers.5605 A mobile number ending in 617 is hand-written as Mr Ayyash’s contact

5600

Exhibit P877 (Subscription contract for mobile 935), p. 2 (SI-0001722, Part 1).
Exhibit P885 (Alfa subscriber note for mobile 935), p. 1.
5602
Exhibit P397 (Document from civil status directorate and letter from Directorate General for Political and
Refugees Affairs), p. 5 (ERN 60144934).
5603
Exhibit P1396, p. 3.
5604
Exhibit P1396, p. 3; Andrew Donaldson, T. 19 July 2017, pp 5-6, T. 6 October 2017, pp 24-25.
5605
Exhibit P1396, p. 3.
5601
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number in the relevant space, in what appears to be the same colour ink used to fill in the seller’s
and the buyer’s personal details.5606 This mobile number is linked to Mr Ayyash’s business
associate.5607
2790. A second bill of sale, dated 20 December 2004, documents the BMW’s sale by
Mr Ayyash.5608 Mobile 935 is hand-written on it, below and slightly to the left of the section
containing the seller’s details, in slightly darker ink than that used for the seller’s and buyer’s
details and signatures.5609 The form, which is completed in handwriting, has no designated spaces
for writing the seller’s and buyer’s respective telephone numbers, unlike, for example, the
designated spaces for writing their respective residential addresses. No other telephone number
appears on the document.5610
2791. Mr Najib Al-Kharrat, who until 2004 was the head of the Lebanese Private Vehicle
Registration Department in Dekwaneh, explained that a vehicle was then registered when the
owner brought documents proving ownership to one of eight Vehicle Registry Offices. 5611
2792. Ownership transfer, evidenced by a deed of sale, must also be registered by the buyer and
seller, or someone who has a power of attorney to represent them.5612 A deed of sale records the
buyer’s and seller’s personal details and is signed by both and by a Vehicle Registry employee,
but it may be filled in by an employee, who also takes a stencil of the vehicle’s chassis number. 5613
The registered owner is issued with a registration card proving ownership. 5614 A hard-copy file of
the documents relevant to each registered vehicle is created and maintained in the area office, and
is accessible to that office’s employees. The vehicle owner gets access to the file if ownership is

5606

Exhibit P1396, p. 3; Andrew Donaldson, T. 19 July 2017, pp 5-6, T. 6 October 2017, pp 24-25.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 141 (a); see also para.
2686.
5608
Exhibit P1403, p. 1.
5609
Exhibit P1403, p. 1; Andrew Donaldson, T. 19 July 2017, pp 7-8. In court, Mr Donaldson noted that his attribution
report unintentionally mischaracterised the two bills of sale by stating that personal mobile 935 appeared as
Mr Ayyash’s contact number on them, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr
Ayyash), para. 141 (a), (d); Andrew Donaldson, T. 6 October 2017, pp 24-25, 27. It appears that the signature
corresponding to Mr Ayyash’s details on this bill of sale does not match the signature corresponding to his details on
the 2002 bill of sale; however, the signature on the 2004 bill of sale does appear to match that on the accident
declaration form, exhibit P1396, p. 3; exhibit P1403, p. 1; exhibit P604.1 (Car accident declaration), p. 2.
5610
Exhibit P1403, p. 1.
5611
Exhibit P1411 (Statements of Najib Al-Kharrat), pp 2 (ERN 60302431) (para. 1), 8 (ERN 60302437) (paras 6-8).
5612
Exhibit P1411 (Statements of Najib Al-Kharrat), p. 8 (ERN 60302437) (para. 8).
5613
Exhibit P1411 (Statements of Najib Al-Kharrat), pp 8 (ERN 60302437) (paras 8-9), 9 (ERN 60302438) (para. 10).
5614
Exhibit P1411 (Statements of Najib Al-Kharrat), p. 9 (ERN 60302438) (para. 10).
5607
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going to be transferred, but the file is returned once the transfer is complete.5615 Since 1998, all
registration documents have been computerised at the regional offices, and stored automatically in
a centralised database in Dekwaneh.5616
2793. The Prosecution also relies on the following documents, together with the bills of sale
obtained from the Directorate General of the Traffic, Truck and Vehicle Management Authority
of the Lebanese Ministry of the Interior and Municipalities:

•

copies of identification documents of the parties to the 2002 and 2004 bills of sale; 5617

•

a 12 February 2002 receipt for the payment of the BMW’s registration fees by ‘Salim Jamil
Ayyash’;5618

•

a vehicle registration certificate for the BMW, owned by ‘Salim Jamil Ayyash’ as of
12 February 2002;5619

•

a vehicle registration card listing ‘Salim Jamil Ayyash’ as the BMW’s owner; 5620

•

a 5 April 2003 receipt for the payment of car inspection fees by ‘Salim Jamil Ayyash’; 5621
and

•

a vehicle inspection report for the BMW, listing ‘Salim Jamil Ayyash’ as the owner. 5622
b.

BMW accident of 20 November 2004

2794. Late in the evening of 20 November 2004, the BMW was involved in an accident at AlRmeileh—north of Sidon on the main road to Beirut—for which Mr Ayyash made an insurance
claim.
2795. This involved the usual required documents, namely an accident declaration, an accident
expert report and documents relating to vehicle repairs, some of which list mobile 935 alongside

5615
5616
5617
5618
5619
5620
5621
5622

Exhibit P1411 (Statements of Najib Al-Kharrat), p. 9 (ERN 60302438) (para. 11).
Exhibit P1411 (Statements of Najib Al-Kharrat), p. 3 (ERN 60318030) (para. 9).
Exhibits P1397 (Identity cards of parties to bill of sale), P1404 (Identity cards of parties to bill of sale).
Exhibit P1401 (Registration fees by Mr Ayyash).
Exhibit P1400.
Exhibit P1398.
Exhibit P1399 (Car inspection fees by Mr Ayyash).
Exhibit P1402.
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Mr Ayyash’s name. Mobile 935 also appears next to details of this accident in the database of the
tow-truck company called to the scene. Mr Donaldson also highlighted a number of calls made by
mobile 935 around the time of the accident, for which it activated cells providing coverage to the
accident site’s vicinity.
Insurance policy
2796. An insurance policy for the BMW, under the name of ‘Ayache Salim Jamil’, running from
18 February 2004 has a landline number ending in 584 appearing on it. It was signed on behalf of
the insurance company.5623
Accident declaration
2797. A car accident declaration dated 23 November 2004, for the insured ‘Salim Ayach’, policy
number 73349, lists personal mobile 935 as the driver’s mobile number. On it, the driver’s name
is left blank, the driver’s relationship to the insured is listed as ‘himself’ and the insured’s
telephone number is left blank.5624 There is a signature in the space for the driver’s signature, but
none in the space for the insured’s signature. The ‘Details of accident’ section is filled in using the
third person singular—stating that ‘as he was trying to overtake, his vehicle skidded’—and lists
the site of the accident as ‘Al-Rmeileh’.5625 The expert’s name is listed as ‘Mahmoud Assi’.5626
2798. According to Mr Assi, ordinarily the insured person goes to the insurance company office
to fill in a declaration after an accident, but a relative, friend or broker can also make the declaration
on their behalf.5627

5623
The insurance policy number is listed as 1/MTR-1/73349, exhibit P604.14 (Motor policy for BMW 523i), p. 1.
See also exhibit P604.9 (Motor policy for BMW 523i), whose page 1 is a copy of the same insurance policy, without
a signature on behalf of the insurance company, but with additional stamps and hand-writing; moreover, page 2 of this
exhibit is an additional page headed ‘Underwriting Sheet’, listing ‘Ayache Salim Jamil’ as the holder. See also
Mahmoud Assi, T. 1 October 2015, pp 65-68.
5624
Exhibit P604.1, p. 1.
5625
Exhibit P604.1, p. 2.
5626
Exhibit P604.1, p. 1.
5627
Mahmoud Assi, T. 1 October 2015, pp 10-12; exhibit P697 (Statement of Witness PRH050), pp 43
(ERN 60302487) (para. 10), 44 (ERN 60302488) (para. 16). Mr Assi furthermore stated that this accident declaration
may have been dated three days after the accident as it occurred on a Saturday night and the following Monday was a
public holiday in Lebanon, meaning that 23 November 2005 may have been the first day when the insurance
company’s offices would have been open, Mahmoud Assi, T. 1 October 2015, p. 59.
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2799. Witness 50 thought that the client ‘could not have written the car accident declaration’. 5628
Five people at the relevant insurance company could have made the declaration and one of them
must have written it.5629 Mr Assi explained that an insurance company employee fills in the
declaration based on questions posed to the declarant, who signs it.5630 Therefore, the ‘driver’s’
signature on the form could be that of the client, a broker or another person. 5631 Although the form
usually remains in the insurance company’s office, it may be given to the garage or broker for the
client to complete and send back.5632 The telephone number appearing on the declaration is usually
that of the insured or driver.5633 Moreover, he explained that, although he had arranged the
insurance policy relevant to the accident declaration, his business partner ‘Matta Sakr’ was listed
on the accident declaration because he is the broker. 5634
2800. With regard to Mr Assi’s name appearing on the declaration as the accident expert although
the relevant report, described below, was authored by ‘Hussein Ahmad El-Kalash’, Mr Assi
explained that the insurance company provides insured people with lists of car accident experts. 5635
His name appears at the top of the list for the area of the accident, and a client would usually call
the expert at the top of the list.5636
2801. Moreover, call sequence tables show that, at 22:17 on 20 November 2004, personal
mobile 935 called a mobile number that Witness 50 identified as his own.5637 Although Witness 50
knew ‘Selim Ayyash’ personally and identified him in a photograph shown to him during his
interview,5638 he did not remember this accident and, when shown related documents, he stated

5628

Exhibit P697 (Statement of Witness PRH050), pp 43 (ERN 60302487) (paras 6, 8, 10), 44 (ERN 60302488) (para.
11).
5629
Exhibit P697 (Statement of Witness PRH050), pp 43 (ERN 60302487) (para. 10), 44 (ERN 60302488) (para. 11).
5630
Mahmoud Assi, T. 1 October 2015, p. 10.
5631
Mahmoud Assi, T. 1 October 2015, p. 10.
5632
Mahmoud Assi, T. 1 October 2015, p. 22.
5633
Mahmoud Assi, T. 1 October 2015, p. 16.
5634
Exhibit P697 (Statement of Witness PRH050), pp 12 (ERN 60302456) (para. 52), 45 (ERN 60302489) (para. 24).
5635
Mahmoud Assi, T. 1 October 2015, pp 17, 49.
5636
Mahmoud Assi, T. 1 October 2015, pp 17-18, 49.
5637
Exhibit P1261 (Call sequence table of mobile 935), p. 80; exhibit P697 (Statement of Witness PRH050), p. 9
(ERN 60302453) (para. 7).
5638
Exhibit P697 (Statement of Witness PRH050), pp 9 (ERN 60302453) (paras 3, 8), 12 (ERN 60302456) (para. 57),
27 (ERN 60302471) (para. 5), 28 (ERN 60302472) (paras 15, 17), 43 (ERN 60320487) (paras 5-6), 70
(ERN 60302514) (para. 5). The photograph, originally identified by ERN 60098038, was initially attached to a 2008
UNIIIC investigator’s note about potential persons of interest, but no accompanying information was provided (the
provenance of the photograph or the name of the person appearing in it). This was the photograph shown to Witness 50
during his interview. Subsequently, a similar photograph (with differences in colour darkness and aspect ratio) was
scanned in 2011 by Prosecution investigator, Witness PRH539, at the Lebanese Ministry of the Interior and
Case No. STL-11-01/T/TC

889 of 2642

18 August 2020

R332875

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

that he had not prepared any of them.5639 He also did not remember whether Mr Ayyash ever called
him, did not recognise mobile 935, nor had a mobile number for Mr Ayyash saved in his mobile
or paperwork.5640
2802. The witness had hundreds of calls each day and could not remember specific calls, nor all
of his clients’ names and numbers.5641 Although he had asked Mr Ayyash for a number several
times, Mr Ayyash told Witness 50 to contact him by calling his brother, Mohammed.5642 However,
Witness 50 stated that clients may call him at the time of an accident, even late at night, and he
would ask them to call an expert to the scene.5643 Clients may also call him if they cannot contact
an expert.5644 Witness 50 did not know Mr Kalash, and would not have provided his name to
Mr Ayyash if asked, as he would have recommended one of his friends instead.5645 He would,
however, call Mr Assi as an expert for an accident in southern Lebanon. 5646
2803. Call sequence tables also show that, immediately following the call to Witness 50, at 22:21,
mobile 935 called a number that Mr Assi identified as his own.5647 This was the only call between
these two mobile numbers.5648 Mr Assi did not know Mr Ayyash, did not recognise the
Prosecution’s photograph of Mr Ayyash and did not remember whether he was contacted at the
time of the accident.5649

Municipalities, as part of an undated ID application for ‘Salim Ayyash’. When tendering the initial version of the
photograph into evidence as a photograph shown to another witness (Mr Mahmoud Assi), Prosecution counsel detailed
the process of scanning the ID application in 2011 as an explanation of the provenance of the photograph initially
attached to the 2008 UNIIIC investigator’s note, exhibit P606 (Photograph shown to Mahmoud Assi), exhibit P691,
p. 1, exhibit P686 (Statement of Witness PRH686), pp 16 (ERN 60312033) (para. 26), 17 (ERN 60312033);
Prosecution submissions, T. 1 October 2015, pp 73-75. The Trial Chamber is satisfied that the photograph shown to
the witness is of Mr Ayyash.
5639
Exhibit P697 (Statement of Witness PRH050), p. 43 (ERN 60302487) (paras 7-10).
5640
Exhibit P697 (Statement of Witness PRH050), pp 10 (ERN 60302454) (paras 16-17), 29 (ERN 60302473) (para.
32), 30 (ERN 60302474) (paras 40, 48), 44 (ERN 60320488) (paras 12, 15).
5641
Exhibit P697 (Statement of Witness PRH050), pp 31 (ERN 60302475) (para. 52), 44 (ERN 60302488) (para. 21),
45 (ERN 60302489) (para. 26).
5642
Exhibit P697 (Statement of Witness PRH050), pp 10 (ERN 60302454) (para. 14), 29 (ERN 60302473) (para. 33).
5643
Exhibit P697 (Statement of Witness PRH050), pp 44 (ERN 60320488) (paras 17, 19, 23), 45 (ERN 60302489)
(para. 25).
5644
Exhibit P697 (Statement of Witness PRH050), p. 44 (ERN 60320488) (paras 17, 19).
5645
Exhibit P697 (Statement of Witness PRH050), p. 44 (ERN 60320488) (para. 20).
5646
Exhibit P697 (Statement of Witness PRH050), p. 45 (ERN 60302489) (para. 27).
5647
Exhibit P1261, p. 80; exhibit P605 (Annotated list of numbers used with Mahmoud Assi).
5648
Exhibit P1262, p. 80.
5649
Exhibit P606; Mahmoud Assi, T. 1 October 2015, pp 49-50, 72-73, 76.
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2804. When contacted about a car accident, he would not ask for the caller’s name, but only for
insurance and accident details, such as its location.5650 In the circumstances of the accident of
20 November 2004, namely that it occurred far from his location and late at night, if contacted by
a client he would ordinarily call another accident expert—or ask the client to do so—in order to
avoid delays.5651 Mr Kalash is an accident expert who lived and worked in the area of the accident,
whom Mr Assi would call when accidents were too far for him to attend.5652
2805. Call sequence tables also show that, immediately after calling Mr Assi’s mobile number,
mobile 935 received a call at 22:40 from a mobile number that Mr Assi identified as belonging to
Mr Kalash.5653
2806. Finally, Mr Donaldson testified that the accident expert report, damage estimate request
and tow-truck company database—all three of which are described below—may contain
information that was provided once to the insurance company and then replicated on the other
three documents.5654
Accident expert’s report
2807. Mr Kalash’s accident expert report states that he attended the scene of the BMW accident
of 20 November 2004 at El-Ramlieh on the Sidon-Beirut highway, and lists ‘Salim Jamil Ayyash’
as the vehicle’s owner and driver, with mobile 935.5655
2808. When an accident occurs, the car owner or driver calls an accident expert, who then attends
the scene, identifies the driver, determines responsibility for the accident, takes copies of the
driver’s license, car registration documents and insurance documents, and then drafts a report and
sends it to the relevant insurance company with copies of the documents.5656 The fax number in
the header of the expert report dated 3 December 2004 corresponds to Mr Assi’s office fax, which

5650

Mahmoud Assi, T. 1 October 2015, pp 49-50, 76.
Mahmoud Assi, T. 1 October 2015, pp 18-20, 46-47.
5652
Mahmoud Assi, T. 1 October 2015, p. 48.
5653
Exhibit P1261, p. 80; Mahmoud Assi, T. 1 October 2015, p. 52, referring to a mobile number appearing on the
accident expert report (exhibit P604.2 (Accident expert report), p. 4).
5654
Andrew Donaldson, T. 19 July 2017, pp 9, 12, T. 6 October 2017, p. 49.
5655
Exhibit P604.2, p. 1; exhibits P604.11 (Accident expert report), P604.12 (Insurance expert damage report),
P604.13 (Extract from accident expert report), which are faxed copies of the three pages of the expert report found
at exhibit P604.2, pp 1-3; Mahmoud Assi, T. 1 October 2015, pp 56-57.
5656
Mahmoud Assi, T. 1 October 2015, pp 7-9, 20, 45; exhibit P697 (Statement of Witness PRH050), pp 29
(ERN 60302473) (paras 24-25), 44 (ERN 60320488) (paras 18, 20).
5651
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Mr Kalash used occasionally.5657 In Mr Assi’s opinion, this expert report did not need to be very
detailed as it concerned a minor accident.5658
Tow-truck company database
2809. Personal mobile 935 also appears in an extract from a tow-truck company’s customer
database as the telephone number associated with an accident on 20 November 2004 involving the
BMW, and listing the name ‘Salim Ayach’.5659 Witness PRH474 stated that the database recorded
a car’s type and registration plate number, insurance policy number, owner’s name, location and
place to be transferred to, and the number for communicating with the owner.5660 It was updated
by the company’s five customer service employees.5661
2810. Staff would receive a call from a client. They would then take the necessary information,
record it on the computer and assign a tow-truck driver to assist. The driver would then call the
customer’s mobile number without the call being answered, and the customer would call the driver
back to communicate his location. The driver would transport the car to the destination specified
by the client, and the driver would call the company (without the call being answered) to indicate
arrival at the final destination.5662 Witness 474 identified six telephone numbers used by the
company,5663 none of which, according to the call sequence tables, were in contact with personal
mobile 935 at the time of the accident.5664
2811. The call sequence tables do, however, show that mobile 935 made four calls, between 22:41
and 23:02 on 20 November 2004, to the mobile number that Witness PRH086, a tow-truck driver,
identified as the one he used for work calls.5665 Further, the company’s office staff or owner would
allocate work to him by calling this mobile.5666

5657

Mahmoud Assi, T. 1 October 2015, p. 56.
Mahmoud Assi, T. 1 October 2015, p. 51.
5659
Exhibit P690 (Extract from customer database), p. 1. See also exhibit P1821 (Statement of Witness PRH474).
5660
Exhibit P1821 (Statement of Witness PRH474), pp 3, 7.
5661
Exhibit P1821 (Statement of Witness PRH474), p. 4.
5662
Exhibit P1821 (Statement of Witness PRH474), p. 4.
5663
Exhibit P1821 (Statement of Witness PRH474), p. 6.
5664
Exhibit P1261.
5665
Exhibit P698 (Statements of Witness PRH086), pp 2 (ERN 60308751) (para. 1), 8 (ERN 60308757) (paras 5, 7,
10, 12); exhibit P1261, p. 80. Specifically, personal mobile 935 called Witness 86’s mobile number at 22:41, 22:43,
22:52 and 23:02.
5666
Exhibit P698 (Statements of Witness PRH086), p. 9 (ERN 60308758) (paras 14, 20).
5658
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2812. He would occasionally go to its office to collect his salary or repair his vehicle.5667 In
November 2004, he was covering Khalde and South Lebanon 24 hours per day.5668 In 2004, he
would transport between five and 12 vehicles per 24-hour shift.5669 He did not recall the BMW
accident or recognise the vehicle when shown photographs during his interview in 2010.5670 He
did not recognise the name ‘Selim Ayyash’, or the person in an identity card application
photograph the Prosecution says is Mr Ayyash.5671 When he would pick up a vehicle involved in
a night-time accident, its driver would usually travel in the ‘transporter’ with him to accompany
the vehicle, but another person could also accompany the vehicle on behalf of its owner or
driver.5672
Damage estimate request
2813. Mobile 935 is listed as ‘Mr. Salim Ayyash’s’ number, as the BMW’s owner, on a damage
estimate request from the insurer to a garage, dated 23 November 2004. ‘Mahmoud Assi’ is again
listed as the accident expert.5673 Mr Assi explained that, following an accident, the car is inspected
by the insurance company, a damage estimate request is completed by an employee—after the
accident declaration is filled in but before the expert report is sent—and then the car is sent to a
garage chosen by the owner or insurance company. 5674
2814. Witness 50 stated that a client either takes their car directly to the owner of the garage
mentioned in this document, or the client takes the car to the insurance company which then takes
it to this or another garage, following which the garage sends the paperwork to the insurance
company.5675
2815. A mobile number for Mr Naim Aoun—who sometime after 2004 took ownership of the
garage listed in the damage estimate request—was provided by both Mr Assi and Mr Aoun

5667
5668
5669
5670
5671
5672
5673
5674
5675

Exhibit P698 (Statements of Witness PRH086), p. 9 (ERN 60308758) (para. 14).
Exhibit P698 (Statements of Witness PRH086), p. 9 (ERN 60308758) (paras 15-17).
Exhibit P698 (Statements of Witness PRH086), p. 9 (ERN 60308758) (para. 19).
Exhibit P698 (Statements of Witness PRH086), pp 9 (ERN 60308758) (para. 23), 10 (ERN 60308759) (para. 24).
Exhibit P698 (Statements of Witness PRH086), ERN 60308759 (paras 26-27).
Exhibit P698 (Statements of Witness PRH086), ERN 60308759 (para. 29).
Exhibit P604.4 (Request for assessment of damage), p. 1.
Mahmoud Assi, T. 1 October 2015, pp 9, 57-62.
Exhibit P697 (Statement of Witness PRH050), p. 29 (ERN 60302473) (paras 26-29).
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himself.5676 Mr Aoun did not recognise mobile 935, but remembered a former client of his with
the family name Ayyash who imported cars, and whom Witness 50 would send to Mr Aoun’s
garage for repairs.5677 Mr Aoun stated of an ID card application photograph the Prosecution states
is of Mr Ayyash, that this ‘may be someone from the Ayyash family’.5678 Call sequence tables
show that personal mobile 935 was in contact with Mr Aoun’s mobile number between
23 November 2004—the date appearing on the accident declaration and on the damage estimate
request—and 30 December 2004.5679
2816. In 2010, Witness 50 was shown records of calls on 23 and 24 November 2004 involving
his number, personal mobile 935 and telephone numbers linked to Mr Ayyash’s brother and that
of Mr Aoun, but could not remember these calls or who was using mobile 935. He also could not
remember calls from this mobile to his number on 1 and 3 December 2004.5680
Calls made by mobile 935 at the time of the accident
2817. The site of the accident was within the predicted best server coverage area of cell
BRAMIE1.5681 In his report, Mr Donaldson set out the calls made and received by mobile 935
around the time of the accident, and the cells it activated during these calls. 5682
2818. At 22:17, mobile 935 called Witness 50, activating cell ZAYNEH2, which is adjacent to
BRAMIE1 and, at 22:21, it called the car accident expert, Mr Assi, while activating cell

5676

Exhibit P605; Mahmoud Assi, T. 1 October 2015, pp 68-69; exhibit P1408 (Statements of Naim Aoun), pp 2
(ERN 60308010) (para. 1), 9 (ERN 60308017) (paras 4, 6).
5677
Exhibit P1408 (Statements of Naim Aoun), p. 10 (ERN 60308018) (paras 9-10). The witness was initially unsure
about knowing a ‘Selim Ayyash’ specifically and did not have a person ‘by the name Ayyash in [his] phone book’,
exhibit P1408 (Statements of Naim Aoun), p. 10 (ERN 60308018) (para. 12). He then said that he remembers the
name ‘Selim Ayyash’ or ‘Ibrahim Ayyash’, likely as one of Witness 50’s clients, exhibit P1408 (Statements of Naim
Aoun), p. 10 (ERN 60308018) (para. 17).
5678
Exhibit P1408 (Statements of Naim Aoun), p. 11 (ERN 60308019) (para. 18).
5679
Exhibit P1261, pp 81, 85-87, 89-90, 94. Specifically, the two mobile numbers were in contact on 23 November,
and 2, 6, 9, 17, 18 and 30 December 2004.
5680
Exhibit P697 (Statement of Witness PRH050), p. 31 (ERN 60302475) (paras 51, 53-54, 57, 63), ERN 60302488
(paras 12-14, 21).
5681
Exhibit P663 (Statement of Andrew Fahey), p. 14; exhibit P1123 (ArcView shape files Alfa); exhibit P592.1. In
his report, Mr Donaldson stated that the three cell towers activated by personal mobile 935 during these calls are
located in the wider area of the accident, providing a map showing the site of the accident and the cell location to the
north and north-east of the accident location, without mapping the cell’s coverage, exhibit P2026.2 (Attribution report
of Andrew Donaldson regarding Mr Ayyash), para. 617, p. 253 (map).
5682
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 151, 617, 627.
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ZAYNEH2.5683 At 22:40, it received a call from Mr Kalash, activating cell SIBLIN3, which is
adjacent to BRAMIE1.5684
2819. At 22:41 and 22:43, it called Witness 86, activating cell BARJA2—coverage of which is
to the north of and not adjacent to that of BRAMIE1—and cell SIBLIN3, respectively.5685 At
22:44, it received a call from Mr Kalash, activating cell SIBLIN3.5686 At 22:52 and 23:02, it called
Witness 86, activating cell SIBLIN3 both times.5687 Finally, at 23:06, it called Witness 50,
activating cell ZAYNEH2.5688 Mr Donaldson demonstrated these cells activated by mobile 935 in
the following slide:

5683

Andrew Donaldson, T. 19 July 2017, p. 73; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 610-611; exhibit P1261, p. 80.
5684
Andrew Donaldson, T. 19 July 2017, pp 73-74; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 612; exhibit P1261, p. 80; exhibit P1123; exhibit P592.1.
5685
Andrew Donaldson, T. 19 July 2017, pp 76-77; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 613; exhibit P1261, p. 80; exhibit P1123; exhibit P592.1.
5686
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 614; exhibit P1261, p. 80.
5687
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 615; exhibit P1261, p. 80.
5688
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 616; exhibit P1261, p. 80.
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Slide 129 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
Additional evidence concerning the accident
2820. The Trial Chamber also admitted the following documents related to the BMW accident,
which the Prosecution had obtained from the insurance company:

•

copies of a driver’s license in the name of ‘Salim Ayyash’, which was valid at the time of
the accident, and a 2003 vehicle registration document with the number ‘132951 N’; 5689

•

a ‘disclaimer and waiver’ document undersigned by ‘Salim Jamil Ayyash’ in relation to
the accident on 20 November 2004;5690

5689

Exhibit P604.10 (Mr Ayyash’s driver’s license and vehicle registration for BMW 523i). See also Mahmoud Assi,
T. 1 October 2015, p. 68.
5690
Exhibit P604.8 (Declaration of waiver by Mr Ayyash). See also Mahmoud Assi, T. 1 October 2015, p. 65.
Case No. STL-11-01/T/TC

896 of 2642

18 August 2020

R332882

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

an invoice dated 20 December 2004 for repair work done by the garage, and two undated
invoices for the purchase of car parts; 5691

•

a payment order from the insurance company to Mr Aoun, noting 30 December 2004 as
the payment date and ‘payment to garage’ as the payment type; 5692 and

•

photographs of a vehicle and vehicle parts.5693

2821. Mr Aoun stated that, once a car is repaired, the records of an accident, including
photographs of the car, are sent to the insurance company. 5694 He also remembered and recognised
his handwriting and signature on an invoice sent from his garage to the insurance company relevant
to the BMW accident.5695
2822. Mr Mohammed Nassereddine managed Mr Aoun’s garage.5696 He could not recall
mobile 935, but knew a ‘Selim Ayyash’ who had first been sent to him by a broker for a car repair,
had car insurance with the insurance company to which the 2004 accident declaration was made
and whose Volvo vehicle he had repaired several times.5697 He identified ‘Selim Ayyash’ in Mr
Ayyash’s ID card application photograph.5698
c.

Additional witness evidence regarding mobile 935

2823. Witness PRH028, who is a relative of the Accused, Mr Merhi, recognised Salim Ayyash
in an ID card application photograph, had had telephone contact with him, knew him and members
of his family and provided evidence about Mr Ayyash’s work as a car dealer and involvement with

5691

Exhibits P604.5 (Invoice from garage for BMW 523i), P604.6 (Invoice to Monaco garage for BMW 523i), P604.7
(Invoice for car parts for BMW 523i). See also Mahmoud Assi, T. 1 October 2015, pp 62-65.
5692
Exhibit P604.15 (Auto policy for BMW 523i).
5693
Exhibits P604.3 (Photographs of a vehicle), P604.16 (Photographs of a vehicle and spare parts). See also Mahmoud
Assi, T. 1 October 2015, pp 55-56.
5694
Exhibit P1408 (Statements of Naim Aoun), p. 10 (ERN 60308018) (para. 13).
5695
Exhibit P1408 (Statements of Naim Aoun), pp 2 (ERN 60318007) (para. 8), 6 (ERN 60318011).
5696
Exhibit P1409 (Statements of Mohammed Nassereddine), pp 2 (ERN 60307133) (para. 1), 9 (ERN 60307140)
(paras 3, 6), 26 (ERN 60307157) (paras 5, 7); exhibit P1408 (Statements of Naim Aoun), p. 9 (ERN 60308017)
(para. 8).
5697
Exhibit P1409 (Statements of Mohammed Nassereddine), pp 9 (ERN 60307140) (paras 8-9, 12-13), 10 (ERN
60307141) (paras 14, 17).
5698
Exhibit P1409 (Statements of Mohammed Nassereddine), p. 11 (ERN 60307142) (para. 38).
Case No. STL-11-01/T/TC

897 of 2642

18 August 2020

R332883

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

his family’s hardware shops.5699 He did not recognise personal mobile 935, nor was it saved in his
own mobile.5700
2824. He would contact Mr Ayyash through Mr Ayyash’s brother Mohammed’s shop, by asking
Mohammed to tell Mr Ayyash to call him, or by getting a mobile or landline number for
Mr Ayyash.5701 He no longer recalled or had a record of these numbers.5702 The Trial Chamber
admitted this statement into evidence under Rule 158, after finding that the witness was
‘unavailable’. This was after unsuccessful attempts were made to serve the witness with three
summonses to appear for testimony.5703
2825. Witness 78, a service provider for members of Mr Ayyash’s family, also did not recognise
personal mobile 935.5704 The witness was interviewed in 2010, over four years after the last
appointment.5705
d.

Attribution period

2826. Mr Donaldson attributed personal mobile 935 to Mr Ayyash from 31 May 2004 to
13 January 2005, relying on some of the documents set out above, its handset (IMEI) use, its
contact and geographic profiles and other points of attribution.5706 He stated that the most frequent
contacts and most frequently activated cells were consistent throughout the attribution period,
giving examples of one single contact and one single cell. 5707
2827. Mr Donaldson also stated that, from 15 January 2005, mobile 935 started being used with
an IMEI other than IMEI 35250500226958, and its most frequent contacts profile changed. 5708
2828. During the attribution period of 31 May 2004 to 13 January 2005, mobile 935 had contact
with 313 different numbers, while from 15 January to 31 March 2005 it had only 128 contacts, and

5699

Exhibit P2126 (Interview of Witness PRH028), pp 25-37, 74.
Exhibit P2126 (Interview of Witness PRH028), pp 23-24.
5701
Exhibit P2126 (Interview of Witness PRH028), pp 29-30.
5702
Exhibit P2126 (Interview of Witness PRH028), p. 30.
5703
Rule 158 decision Witness PRH028. The Trial Chamber issued three summonses for the witness to appear in court.
None were served on him and the unsuccessful attempts to do so are detailed in the decision.
5704
Exhibit P707 (Statement of Witness PRH078), pp 27 (ERN 60305692), 40 (ERN 60305705), 74 (ERN 60305739)
(para. 8).
5705
Exhibit P707 (Statement of Witness PRH078), p. 43 (ERN 60305708).
5706
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 120-121.
5707
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 126-128.
5708
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 125, 130.
5700
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only 22 contacts, excluding ‘service and platform numbers’, were common between the two
periods.5709
2829. Mr Donaldson, in his attribution report, added that the rankings of the most common
contacts changed between two periods, namely, the attribution period of 31 May 2004 to
13 January 2005, and from 15 January to 31 March 2005. He noted that one number went from
being the seventh most frequent contact to having just one contact. Further, between 15 January
and 31 March 2005, there were no more contacts with six of the top ten most frequent contacts
during the attribution period.5710
2830. In addition, Mr Donaldson stated that the cell usage changed in these two different periods.
He noted some similarity in cell activations but also some distinct usage, citing the sole example
of a cell accounting for 24 per cent of activations during the attribution period but only 0.1 per
cent in the subsequent period.5711 Mr Donaldson thought that an explanation for these changes
within a subscription period would be that mobile 935 was passed on to another user.5712
e.

Handset use

2831. At the end of 2004 or beginning of 2005, a former car dealer, Mr Midian Bou Karroum,
purchased a marine blue BMW 523, number plate 132951 N, from someone with the same name
as the buyer listed on the 2004 bill of sale.5713 In 2010, he allowed a Prosecution investigator,
Mr Toby Smith, to photograph this vehicle, which contained a non-removable built-in original
handset.5714

Mr Smith

photographed

the

vehicle

and

the

handset

displaying

IMEI 44666207202575; one photograph is immediately below: 5715

5709

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 131.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 132.
5711
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 130, 133.
5712
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 134.
5713
Exhibit P1406 (Statements of Midian Bou Karroum), pp 1 (ERN 60312.312), 10 (ERN 60312321) (paras 12-13),
11 (ERN 60312322) (paras 14-16).
5714
Exhibit P1406 (Statements of Midian Bou Karroum), pp 11 (ERN 60312322) (para. 22), 13 (ERN 60312324)
(para. 42); exhibit P1407 (Statement of Toby Smith), p. 3 (ERN 60283399) (para. 12).
5715
Exhibit P1407 (Statement of Toby Smith), pp 3 (ERN 60283399) (paras 11, 13), 4 (ERN 60283400) (para. 16);
exhibit P1406 (Statements of Midian Bou Karroum), p. 3 (ERN 60312314) (para. 10); exhibit P1405.
5710

Case No. STL-11-01/T/TC

899 of 2642

18 August 2020

R332885

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Exhibit P1405 (Photographs of BMW 523i), p. 17
2832. In his report, Mr Donaldson highlighted this handset as one of two used with number 935
during the attribution period, on 16, 28 and 29 September 2004.5716
2833. In addition, he stated that IMEI 35250500226958 was consistently the main handset used
with number 935 during the attribution period. The use started on 29 May 2004, or at the latest on
1 August 2004, and ended on 13 January 2005; later that day, the handset started being used with

5716

Exhibit P1261, pp 51, 58; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
136 (b), 138, 152 (a); exhibit P1405, pp 16-21, 23-25.
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personal mobile 091.5717 Regarding handset use from 1 August 2004, the Prosecution relies on the
IMEI recorded in call data records.5718 Before this date, it relies on Alfa’s records.5719 Alfa’s
representative, Witness 707, explained that before August 2004 IMEI data was filtered out from
the call data records and retained in a separate file.5720
f.

Contact profile

2834. Mr Donaldson’s report also sets out mobile 935’s contacts, highlighting its top 31 most
frequently contacted numbers during the attribution period. He linked thirteen of these to
Mr Ayyash’s relatives or professional contacts, and one to someone whose relationship with
Mr Ayyash is not in evidence, but who was also in contact with Blue 233.
2835. The remaining seventeen numbers on the list were not linked to anyone. Mr Donaldson
also set out the dates between which each of the 31 most contacted numbers, both attributed and
unattributed, were in contact with personal mobile 935 during the attribution period.5721 Many of
these date ranges span almost the entirety of the attribution period, for example, the top ranked
business contact was in touch with mobile 935 from 7 June 2004 to 12 January 2005, while the top
ranked family contact was in touch with it from 9 June 2004 to 11 January 2005.5722
2836. Mr Donaldson, moreover, highlighted the following contacts during the attribution period,
between mobile 935 and numbers linked to Mr Ayyash’s family members:

•

108 contacts (ranked fifth) with landline 696, the number of Mr Ayyash’s Hadath
residence;5723

5717

Andrew Donaldson, T. 18 July 2017, pp 79-81, T. 22 August 2017, p. 19; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), paras 125, 137, 152 (b); exhibit P1256 (Call sequence table for mobile
091), p.1; exhibit P1261, pp 23-97; exhibit P890 (IMEI data for mobile 935).
5718
For example, exhibit P1261, p. 23 and following.
5719
Exhibit P890.
5720
Witness PRH707, T. 29 January 2016, pp 117-120; exhibit P1192 (Statement of Witness PRH707, 11 November
2015), para. 95.
5721
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 146.
5722
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 146, in particular entries
1 and 5 in the table of contacts.
5723
See para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 143 (a).
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•

94 contacts (ranked sixth) with a mobile number, ending in 852, linked to Mr Ayyash’s
brother, Mr Loutfi/Lotfi Ayyash;5724

•

73 contacts (ranked seventh) with a mobile number, ending in 854, linked to Mr Ayyash’s
sister-in-law, Ms Basima Hajj;5725

•

70 contacts (ranked joint eighth) with a mobile number, ending in 913, linked to
Mr Ayyash’s brother, Mr Mohammed Ayyash;5726

•

70 contacts (ranked joint eighth) with a landline number—ending in 696 but not the
landline number of Mr Ayyash’s Hadath residence—which is linked to Mr Ayyash’s
family;5727

•

38 contacts (ranked 16th) with a mobile number, ending in 989, linked to the husband of
Mr Ayyash’s sister-in-law Ms Bassima Hajj—Mr Mohammed Badreddine—and his
family;5728

•

37 contacts (ranked 17th) with a mobile number, ending in 630, linked to Mr Ayyash’s
relative, Mr Wassef Qdeih;5729

•

30 contacts (ranked 22nd) with a mobile number, ending in 222, linked to Mr Ayyash’s
family;5730

5724

See above, at para. 2707; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
58 (l), 143 (b).
5725
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (b), 143 (c).
5726
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (q), 143 (d).
5727
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
91 (g), 143 (e). Mr Donaldson erroneously stated that this contact’s rank is ‘ninth’, whereas it appears as joint eighth
in annex E to his report, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E,
p. 402 (ERN D0537561).
5728
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (n), 143 (g).
5729
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (p), 143 (f). Mr Donaldson erroneously stated that this contact’s rank is ‘sixteenth’, whereas it appears as 17th in
annex E to his report, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E,
p. 402 (ERN D0537561).
5730
See above, at para. 2707; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 58 (q), 143 (h).
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•

16 contacts (ranked joint 34th) with a mobile number, ending in 888, linked to Mr Ayyash’s
brother, Mr Ali Ayyash;5731

•

ten contacts (ranked joint 50th) with a mobile number, ending in 777, linked to Mr Ayyash’s
brother-in-law, Mr Mohammed Badreddine;5732

•

nine contacts (ranked joint 55th) with a landline number, ending in 612, linked to
Mr Ayyash’s late father-in-law, Mr Abd Al-Hassan Moussa Hajj;5733

•

nine contacts (ranked joint 55th) with a landline number, ending in 742, linked to
Mr Ayyash’s brother-in-law, Mr Hussein Cheaito;5734

•

eight contacts (ranked joint 66th) with landline 851, attributed to Mr Ayyash’s Harouf
residence;5735

•

seven contacts (ranked joint 71st) with a mobile number, ending in 771, attributed to two
brothers, Mr Ali and Mr Abdo Mustafa Hariri, the latter being married to Mr Ayyash’s
niece, Ms Tamara Ayyash. The mobile number was subscribed in the name of ‘Youssef
Fadi Youssef’, appears on a passport application for ‘Ali Hariri’, appears in a vehicle
registration database as the telephone number for ‘Ali Mustafa Hariri’ and was listed on
the university records of ‘Ali Hariri’ and ‘Abdo Hariri’; 5736

5731

See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (g), 143 (i), annex E, p. 402 (ERN D0537561).
5732
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
36 (l), 143 (j), annex E, p. 403 (ERN D0537562).
5733
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
91 (d), 143 (k), annex E, p. 403 (ERN D0537562).
5734
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 91 (u), 143 (l), annex E, p. 403 (ERN D0537562).
5735
See above, at para. 2707; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
143 (m), annex E, p. 403 (ERN D0537562).
5736
Exhibit P1034, pp 3, 15, 24, 26; exhibit P880 (Touch subscriber note for mobile 771); exhibit P1529 (Mr Ali
Hariri’s Lebanese passport application), p. 2 (ERN 59002992); exhibit P1745 (Mr Ali Hariri’ vehicle registration
record), p. 3 (ERN 60297276); exhibit P959 (Record from Université Libanaise related to number 771); exhibits P960
(Record from Université Libanaise related to number 771), P961(Record from Université Libanaise related to number
771), P962 (Record from Université Libanaise related to number 771), P963 (Record from Université Libanaise
related to number 771); exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
para. 143 (n), annex E, p. 403 (ERN D0537562).
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•

seven contacts (ranked joint 77th) with a landline number, ending in 833, linked to
Mr Ayyash’s

sister-in-law,

Ms

Nidal

Abdel-Hassan

Al-Hajj,

and

her

husband,

Mr Mohammed Abdallah Jaradah;5737

•

six contacts (ranked joint 78th) with a landline number, ending in 584, linked to the business
of Mr Ayyash’s brother, Mr Mohammed Ayyash;5738

•

four contacts (ranked joint 94th) with a mobile number, ending in 900, linked to
Mr Ayyash’s brother-in-law, Mr Saleh Qassem Harb;5739 and

•

three contacts (ranked joint 106th) with a landline number, ending in 099, linked to
Mr Ayyash’s brother, Mr Ali Ayyash.5740

2837. Mr Donaldson also listed the contacts, during the attribution period, between mobile 935
and numbers he linked to Mr Ayyash’s acquaintances and associates, namely:

•

289 contacts (ranked first) with a mobile number, ending in 617, linked to Mr Ayyash’s
business associate, Mr Ghaleb Jaber;5741

•

219 contacts (ranked second) with a mobile number, ending in 333, linked to Mr Ayyash’s
relative and business associate, Mr Hussein Zaarour;5742

•

43 contacts (ranked 14th) with a mobile number, ending in 894, linked to Mr Ayyash’s
relative, Mr Abdallah Safieddine;5743

5737

See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 91 (i), 143 (p), annex E, p. 403 (ERN D0537562).
5738
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 91 (e), 143 (o), annex E, p. 404 (ERN D0537563).
5739
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 91 (n), 143 (q), annex E, p. 404 (ERN D0537563).
5740
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
91 (t), 143 (r), annex E, p. 405 (ERN D0537564).
5741
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
37 (c), 144 (a).
5742
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
37 (a), 144 (b).
5743
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
92 (g), 144 (c). This contact is ranked as the ‘13th’ in para. 144 (c) of Mr Donaldson’s report, whereas it appears as
14th in annex E of the report, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex
E, p. 402 (ERN D0537561).
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•

31 contacts (ranked 21st) with a landline number, ending in 125, of the Civil Defence in
Nabatiyeh;5744

•

19 contacts (ranked 29th) with a landline number, ending in 830, subscribed to Mr Ayyash’s
associate, Mr Ghaleb Jaber;5745

•

13 contacts (ranked joint 40th) with a mobile number, ending in 445, subscribed to ‘Naim
Abdo Aoun’, at whose garage Mr Ayyash’s BMW was repaired following the
20 November 2004 accident; Mr Aoun himself, as well as Witnesses 50, 258 and
Mr Mahmoud Assi, also provided it as Mr Aoun’s number;5746

•

12 contacts (ranked joint 44th) with a mobile number, ending in 849, belonging to
Mr Ayyash’s insurance agent;5747

•

five contacts (ranked joint 88th) with a mobile number, ending in 515, used by an
acquaintance of the Ayyash brothers;5748 and

•

two contacts (ranked joint 133rd) with a landline number, ending in 203, belonging to the
Civil Defence in Doueir. Mr Ayyash was employed by the Civil Defence in Markaba in
early 2004 and was transferred to the Civil Defence in Doueir in October 2004. The
landline number was subscribed to ‘Civil Defense Centre – Douair’ and was given as its
telephone number by a witness.5749

5744

See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 92 (a), 144 (d), 637.
5745
Exhibit P1629 (Subscriber note for mobile 830); exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 37 (c), 144 (e). See also above, at para. 2686.
5746
Exhibit P1408 (Statements of Naim Aoun), pp 2 (ERN 60318007) (paras 1, 8), 6 (ERN 60318011); exhibit P1409
(Statements of Mohammed Nassereddine), p. 9 (ERN 60307140) (para. 3), ERN 60307157 (para. 7); exhibit P1466
(Subscriber note for mobile 445); Mahmoud Assi, T. 1 October 2015, pp 68-69; exhibit P605; exhibit P697 (Statement
of Witness PRH050), p. 29 (ERN 60302473) (para. 31); exhibit P1410 (Statements of Witness PRH258), p. 24
(ERN 60307480) (para. 21); exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
para. 144 (g), annex E, p. 403 (ERN D0537562).
5747
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 92 (d), 144 (h), annex E, p. 403 (ERN D0537562).
5748
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
92 (e), 144 (i), annex E, p. 404 (ERN D0537563).
5749
Exhibit P1622; exhibit P1911, ERN 60178535_TS_D_EN_AR (p. 16); exhibit P1890 (Civil Defence documents
relating to Mr Ayyash), pp 1-4; exhibit P1162, pp 1-2; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 144 (j), annex E, p. 405 (ERN D0537564).
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2838. Finally, Mr Donaldson highlighted these additional telephone numbers, which personal
mobile 935 had contact with during the attribution period:

•

six contacts (ranked joint 78th) with Witness 78’s mobile number, ending in 940;5750 and

•

one contact (ranked joint 176th) with a landline number, ending in 061, linked to a staff
member of the Lebanese American University.5751
g.

Geographic profile

2839. Mr Donaldson set out personal mobile 935’s geographic profile, consisting of the cells it
most frequently activated during the attribution period.5752
2840. He mapped the predicted coverage of the five known5753 most frequently activated cells
during the attribution period against the location of Mr Ayyash’s Hadath and Harouf residences.
This showed that the top and fourth ranked cells—Alfa’s SFEIR2 and HAROUF1, respectively—
covered the locations of, and areas surrounding, the Hadath and Harouf residences, respectively,
and that the second, third and fifth ranked cells—NABATI1, HADATH1 and SFEIR3,
respectively—covered areas adjacent to these two cells.5754
2841. He mapped Plot 29 and the Alfa cells NABATI1 and the adjacent HAROUF1 on a map
showing that both cells potentially provide coverage to the Harouf residence:

5750

See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
para. 145 (a), annex E, p. 404 (ERN D0537563).
5751
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
145 (b), annex E, p. 408 (ERN D0537567); exhibit P2084.
5752
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 147.
5753
Mr Donaldson noted that before 1 August 2004 cell information for incoming calls was not available, meaning
that the category of ‘unknown cell’ ranks as the second most activated cell during the attribution period; this cell
category is therefore not considered as one of the top five known most activated cells during the attribution period,
discussed above, Andrew Donaldson, T. 19 July 2017, p. 30; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 147.
5754
Andrew Donaldson, T. 19 July 2017, pp 30-33; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 147-149, p. 79 (map).
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Slide 98 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
2842. In addition, Mr Donaldson noted that personal mobile 935 activated MHAIBI1—located
near the village of Markaba—during Mr Ayyash’s employment at the Markaba Civil Defence
station. The last activation was on 30 October 2004, the final day he was stationed there before
being transferred to the Doueir station.5755
2843. According to the evidence, the coordinates of Markaba village do not fall within the
predicted best coverage area of any cell, but the cells adjacent to this area are MHAIBI1,
MAAROB1 and GHASSA2.5756
2844. Call data records show that mobile 935 activated MAAROB1 on 29 December 2004,
7 January 2005, 17 January 2005 (three times), 20 February 2005 and 30 March 2005. It activated

5755

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 153-154, 640-642.
Exhibit P663 (Statement of Andrew Fahey), annex 1, location no. 88; exhibit P1123 (ArcView shape files Alfa).
As there is no evidence showing the location of the Markaba station itself, rather than the coordinates of the village,
it is unclear whether the Markaba station fell within the area for which there is no predicted best cell coverage or
whether it fell within the predicted best coverage of one of the three cells.

5756
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GHASSA2 on 17 June 2004 (three times), 8 September 2004, and on 6 November 2004.5757 In
other words, while one of the three relevant cells was no longer activated after Mr Ayyash was
transferred to another station, the remaining two cells continued to be activated after this date. It
is therefore unclear why Mr Donaldson relied on the activation pattern of only one of these three
cells, and overlooked the remaining two.
h.

Single user analysis of personal mobiles 170 and 935

2845. For completeness, the Trial Chamber has reviewed the evidence of the Prosecution cell site
expert, Mr Philips, on single user analysis of mobiles 170 and 935. 5758
2846. The two mobiles shared seven days of overlapping attribution period, from Friday 7 to
Thursday 13 January 2005.5759 Mr Philips analysed four shared days of activity, between 10 and
13 January 2005, and identified six pairs of close-in-time calls, made within an hour.5760 He
concluded that mobiles 170 and 935 could be co-located for five pairs,5761 and that co-location was
not precluded for one pair.5762
2847. The possible co-locations occurred in south Beirut, and the mobiles connected to cells with
overlapping predicted best server coverage, such as SFEIR2 and Hadath_C, Hazmiyeh_2_B and
HADATH3, Sfeir_A, Sfeir_B and SFEIR2, ROUEIS3 and Hai_El-Kneisseh_B. The time lapse
between the call pairs varied from two-and-a-half to 21 minutes.5763

5757

Exhibit P1261, pp 3, 46, 75, 93, 96, 100, 109, 114.
Mr Philips’s single user analysis encompassed a period from 30 September 2004 to 14 February 2005. The
attribution period of Mr Ayyash’s mobile 165 ended before, on 18 April 2004. See sub-section (B) (1) (d) (iii)
‘Findings’.
5759
Mobile 935’s attribution period to Mr Ayyash is from 31 May 2004 to 13 January 2005. The attribution period of
mobile 170 spans from 7 January to 26 November 2005. See sub-sections (B) (1) (e) (iii) ‘Findings’ and (B) (1) (f)
(iii) ‘Findings’.
5760
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 90, 9496, 101; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
pp 28-30; exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), pp 333-334.
5761
On 10, 11 and 13 January 2005.
5762
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 90, 9496, 101; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
pp 28-30; exhibit P1259, pp 333-334.
5763
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 90, 9496, 101; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
pp 28-30; exhibit P1259, pp 333-334.
5758
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2848. The combined call sequence table shows five more close-in-time call pairs of the mobiles,
on 7, 8 and 9 January 2005, which Mr Philips did not examine.5764
2849. On Friday 7 January 2005 at 16:08, mobile 935 activated MIKAEL3 for a 53-second call,
and at 16:23 mobile 170 used Hadath_C.5765 Using the electronic presentation of evidence
software, the Trial Chamber measured around 940 metres between the closest and over 2,650
metres between the farthest points of the predicted best server coverage areas of these cells. 5766

Distances between the closest and farthest points of coverage areas of Alfa’s MIKAEL3 and
Touch’s Hadath_C cells
2850. Although Mr Philips did not provide an expert opinion for this call pair, he categorised cell
activations with similar parameters as falling within ‘would not preclude co-location’. For
example, on 28 December 2004 at 12:49, Yellow 294 connected to Alfa’s GHOBAI1 cell to

5764

Exhibit P1259, pp 331-332. Save for four early morning calls on 7 January on Yellow 294, none of the network
mobiles had any calls on those three days. This could be a possible explanation for not including these calls in
Mr Philips’s report.
5765
Exhibit P1259, p. 331.
5766
Exhibit P592.1.
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receive a 58-second call from another Yellow mobile, and approximately 13 minutes later
mobile 935 activated PORT1.5767 Mr Philips found that the estimated distance between the centres
of the two cells’ best server coverage areas, 4.25 kilometres ‘as the crow flies’, could be travelled
and would not preclude the mobiles from co-locating.5768
2851. He expressed the same opinion with respect to a call pair of Blue 233, using
Hazmiyeh_2_B, and mobile 170, connecting to BorjBrajneh-II_B that occurred on 2 February
2005 within just over three minutes. He estimated that the distance between the centres of the cells’
predicted best server coverage areas was 2.5 kilometres. 5769
2852. The Trial Chamber’s analysis using the electronic presentation of evidence software
showed that for the remaining four call pairs mobiles 170 and 935 connected to cells with some
overlap in their respective predicted best server coverage areas:

•

on 7 January 2005 at 20:33 mobile 170 activated Borj_Rahhal_B. At 20:38 mobile 935
used ZRARIE2 north-east to Tyre in south Lebanon;

•

on 8 January 2005 at 12:08 mobile 935 used HADATH1 at the end of a call. At 12:24,
mobile 170 connected to Hazmiyeh_2_B. At 13:12, mobile 170 activated Ayn_Sikkeh_C,
at 13:28 mobile 935 used CBOURJ1; and

•

on 9 January 2005 at 15:09 mobile 935 activated HADATH1, and at 15:12 mobile 170
connected to Hadath_C.5770

2853. As a general approach, Mr Philips considered such cell activations as possible colocations.5771 Additionally, there were no calls between the two mobiles and no overlapping calls
in these seven days.5772

5767

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 79; exhibit
P1259, p. 326.
5768
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 31, 79.
5769
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 208; exhibit
P1259, p. 354.
5770
Exhibit P1259, pp 331-332; exhibit P592.1.
5771
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 31.
5772
Exhibit P1261, pp 96-97; exhibit P1262, p. 1.
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ii.

Submissions

2854. The Prosecution submits that Mr Ayyash used personal mobile 935 between 31 May 2004
and 13 January 2005 based on the following factors.5773 First, the mobile number was listed on
documents relating to the purchase and sale of his BMW in 2002 and 2004, and to an accident on
20 November 2004 involving this vehicle.5774 Second, mobile 935 used the same handset which
was then used with mobile 091, and on three days while Mr Ayyash owned the vehicle, personal
mobile 935 was used with its integrated handset.5775 Third, personal mobile 935 was in contact
with Mr Ayyash’s family, associates, acquaintances, employer and service providers, and
landline 696—the number of Mr Ayyash’s Hadath residence—was its top landline contact.5776
2855. Finally, the cells to which mobile 935 most frequently connected were near Mr Ayyash’s
Hadath and Harouf residences, and mobile 935 activated cells providing coverage to Mr Ayyash’s
workplace at the Markaba Civil Defence station only while he was stationed there and never
thereafter.5777 Mobile 935 was also used in the area and at the time of the BMW accident on
20 November 2004 to contact those who were relevant to the accident documentation.5778
2856. The Ayyash Defence argues that the evidence does not show beyond reasonable doubt that
Mr Ayyash used mobile 935 during this period.5779 There is no evidence on how it came to be
written on the 2002 BMW bill of sale—dated two years before personal mobile 935 was
activated—in a different coloured ink and outside the section containing Mr Ayyash’s personal
details.
2857. Moreover, Mr Donaldson conceded that he had unintentionally misconstrued mobile 935
as Mr Ayyash’s contact number on this document.5780 There is also no evidence of how the number
of mobile 935 came to be handwritten in the middle of the 2004 BMW bill of sale. 5781 In particular,

5773

Prosecution final trial brief, para. 227; Prosecution closing submissions, T. 12 September 2018, p. 79.
Prosecution final trial brief, paras 228-229; Prosecution closing submissions, T. 12 September 2018, pp 95-96, 99.
5775
Prosecution final trial brief, paras 230, 234; Prosecution closing submissions, T. 12 September 2018, pp 93-94.
5776
Prosecution final trial brief, para. 231; Prosecution closing submissions, T. 12 September 2018, pp 93-94, 99.
5777
Prosecution final trial brief, para. 232; Prosecution closing submissions, T. 12 September 2018, pp 97-99.
5778
Prosecution closing submissions, T. 12 September 2018, pp 95, 97-99.
5779
Ayyash Defence final trial brief, para. 634.
5780
Ayyash Defence final trial brief, paras 579-580; Ayyash Defence closing submissions, T. 17 September 2018,
p. 114.
5781
Ayyash Defence final trial brief, paras 581-583; Ayyash Defence closing submissions, T. 17 September 2018,
pp 114-115.
5774
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as there is no evidence that Mr Ayyash was present at its signing, it cannot be inferred that he had
provided the mobile number.5782
2858. The Ayyash Defence also submits that, although the handset used with mobile 935 was
subsequently used with mobile 091, this does not assist in attributing either of them to Mr Ayyash,
and there is no evidence on the handset’s purchase or connection with Mr Ayyash.5783 The only
other handset used with mobile 935 during this period was the integrated BMW handset, but there
is no evidence that Mr Ayyash was in the BMW on those days.5784
2859. It also challenges the Prosecution’s conclusions from mobile 935’s contact list, in tendering
the evidence of just five people named in the list, one of whom stated that ‘possibly’ Mr Ayyash
or another person called him from that number.5785 This was while both that witness and the others
did not mention the number, did not recognise it, nor had it saved in their telephone and or
remembered having contact with it.5786 Further, its geographic profile does not show that
Mr Ayyash used mobile 935, and the cell activations in the Markaba station area while he was
employed there do not assist in attributing personal mobile 935 to him in the absence of work
attendance records.5787
2860. The Ayyash Defence also argues that, as there is no evidence of how mobile 935 came to
be on the 2004 car accident documents, for several reasons it should not be assumed that
Mr Ayyash provided it. First, the authorship of the accident declaration form is in question.
Secondly, the reliability of the expert report is also questionable—given the less serious nature of
the accident—as is its source of information, which may have come from the insurance company.
Thirdly, the damage estimate document may reproduce data from the insurance company.
Fourthly, the contents of the towing company database may have come from the insurance
company, and the tow-truck driver who assisted at the scene did not recognise Mr Ayyash. 5788

5782

Ayyash Defence final trial brief, para. 583.
Ayyash Defence final trial brief, para. 589.
5784
Ayyash Defence final trial brief, paras 588, 590.
5785
Ayyash Defence final trial brief, paras 591-592, 594; Ayyash Defence closing submissions, T. 17 September 2018,
pp 108-109.
5786
Ayyash Defence final trial brief, paras 593-597.
5787
Ayyash Defence final trial brief, paras 602-604.
5788
Ayyash Defence final trial brief, paras 605-618.
5783
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2861. Furthermore, as none of those who had contact with mobile 935 on the day of the accident
could recognise it or connect it to Mr Ayyash personally, and there is no evidence of the calls’
contents, it cannot be excluded that another person was using it at the accident scene while riding
in the car with Mr Ayyash.5789
iii.

Findings

2862. Mr Ayyash’s BMW was involved in an accident late in the evening of 20 November 2004
at Al-Rmeileh, on the highway between Sidon and Beirut. Mr Ayyash, as the insured owner,
submitted to his insurer a ‘Car Accident Declaration’ with his insurance claim. The ‘Details of
Accident’ are hand-written and state that, ‘As I was trying to negotiate a bend on Al-Rmeileh
Road, my vehicle skidded and hit the pavement’.5790 The telephone number given was mobile 935.
The insurer’s accident expert report listed Mr Ayyash as the BMW’s owner and driver.
2863. The evidence that Mr Ayyash was driving his own vehicle when it ‘skidded and hit the
pavement’ is overwhelming. The Trial Chamber accordingly finds that he was the driver that night.
2864. Mobile 935 was used in the BMW’s fixed handset three times in 2002 and 2003 when
Mr Ayyash owned the vehicle. On the night of the accident, mobile 935 called the tow truck driver
four times from cells either providing coverage to the scene, or nearby, namely on a tower more
than five kilometres away from the scene of the accident, BARJA2. The predicted best coverage
of that cell, BARJA2, was not adjacent to that of the cell providing best coverage to the accident
scene, BRAMIE1. However, the next call activated a cell, SIBLIN3, adjacent to the one covering
the accident site. The general cell site evidence of the cell site expert, Mr Philips, is that this can
occur.
2865. Mobile 935 is also in the tow-truck company’s data base in connection with the towing of
the BMW that night. It is listed on four documents relating to the insurance claim for the accident;
the number is linked to Mr Ayyash, as the insurance policy beneficiary. The evidence connecting
mobile 935 to the accident, and hence Mr Ayyash and his vehicle, is also overwhelming. The Trial
Chamber therefore finds that Mr Ayyash was using mobile 935 that night.

5789
5790

Ayyash Defence final trial brief, paras 619-626.
Exhibit P604.1 (Car accident declaration), p. 2.
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2866. To explain further, the BMW bills of sale have limitations to their probative value, given
where number 935 is on the documents, the different coloured ink in which it is written and the
fact that the 2002 document precedes the activation of personal mobile 935. However, the former
motor transport official, Mr Al-Kharrat, gave evidence that a bill of sale would be made available
to the vehicle owner or a person acting on their behalf at the time of a subsequent sale. Personal
mobile 935 may therefore have been added to the 2002 bill of sale in 2004, in the blank space
remaining on the document.
2867. Whether Mr Ayyash completed the accident declaration himself is irrelevant. The salient
point is that mobile 935 was provided as his contact number on this document. The obvious
question is why this mobile number would have been provided as the contact number for the
BMW’s owner, if it was not in fact the owner’s. In addition, the accident expert, Mr Mahmoud
Assi, explained why he may have been incorrectly listed on the declaration as the accident expert,
and Witness 50 explained that the broker’s name is correctly completed on the document.
2868. Moreover, contrary to the Ayyash Defence’s contention, Mr Assi’s evidence did not
undermine the reliability of mobile 935 being provided as Mr Ayyash’s contact number in the
expert report. Rather, he merely explained that the expert report may lack detail, given the less
serious nature of the accident. Mr Assi also explained that an accident expert gathers relevant
information from the driver at the scene, undermining the argument that the information may have
come from the insurance company.
2869. Further, mobile 935 was provided as the contact number to the insurance company in the
accident declaration dated 23 November 2004, whereas Mr Kalash’s number had already called
mobile 935 at the time of the accident on 20 November 2004, and mobile 935 had called
Mr Kalash’s number on 22 November 2004. Why would Mr Kalash call this number if the BMW
driver was not using it?
2870. Finally, Witness 474 testified that a client calling the towing company at the time of the
accident, would provide a contact number, therefore undermining the argument that the
information contained in the towing company database originates from the insurance company.
On the other hand, the call sequence tables do not show mobile 935 contacting, at the time of the
accident, any of the towing company’s telephone numbers, but they do show a number of calls
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made by mobile 935 to the company’s tow truck driver. Again, why would someone using mobile
935 call a tow truck driver to tow a car away after an accident, if it was not their vehicle involved
in the accident?
2871. Based on Mr Assi’s evidence, the Trial Chamber is persuaded that the information
contained in the damage estimate request may duplicate information provided to the insurance
company, and therefore that this document cannot additionally corroborate other evidence to
attribute personal mobile 935 to Mr Ayyash.
2872. The mobile’s subscriber contract alone does not assist in attribution.
2873. The Trial Chamber is also not persuaded that the absence of witness evidence stating that
mobile 935 was used by Mr Ayyash precludes its attribution to him, in light of the other strong
circumstantial evidence that he was using it. There is no reason, for example, why the service
provider Witness 78 would know, let alone remember, such a number that was recorded in the
client data base.
2874. Mr Donaldson’s report highlights mobile 935’s frequent contact with Mr Ayyash’s
relatives and associates, but also fails to link a considerable proportion of contact telephone
numbers, importantly those towards the top of the contact rankings, with anyone. Moreover, while
some information is given in Mr Donaldson’s report about the date ranges during which the main
31 contacts were in contact with mobile 935 during the attribution period, the consistency or
patterns of contact within these date ranges are not set out. The Trial Chamber finds that the contact
profile is indicative, but not determinative, of mobile 935 being attributed to Mr Ayyash.
2875. Regarding mobile 935’s geographic profile, the Trial Chamber is satisfied that it regularly
activated cells in the area of Mr Ayyash’s two residences, Harouf and Hadath.5791
2876. The mobile also connected to cells in the area of Markaba village while Mr Ayyash was
stationed at the Markaba Civil Defence station. However, there is no direct evidence showing that
Mr Ayyash was at his workplace or at one of his two residences on particular days or times of day.

5791

See sub-sections B (1) (b) ‘Landline 696—Ayyash family residence in Hadath, Beirut’ and (B) (1) (c) ‘Landline
851—Ayyash family residence in Harouf, Nabatiyeh’.
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In addition, the Prosecution’s argument that the mobile ceased to activate cells around the Markaba
station after Mr Ayyash’s transfer to another station is not supported by the evidence.
2877. Alfa’s records on mobile 935’s IMEI numbers and call data records show that mobile 935
was used with IMEI 35250500226958 consistently from 29 May 2004 until 13 January 2005.
However, the Trial Chamber is not satisfied that Mr Donaldson’s report shows a different contact
and geographic profile for mobile 935 after the attribution period. There is no evidence about the
ownership or use of the handset. In addition, number 935 was used—on three different days—with
the Motorola handset in Mr Ayyash’s BMW, when he owned this vehicle. This handset use may
assist in attributing personal mobile 935 to Mr Ayyash.
2878. Consistent with its approach to assessing the totality of the evidence, the Trial Chamber
has carefully considered Mr Philips’s evidence regarding the single user analysis of personal
mobiles.
2879. The Trial Chamber has found above that Mr Ayyash was mobile 170’s principal user from
7 January to 26 November 2005.5792 It shared seven days of activity with mobile 935, from 7 to
13 January 2005. Mr Philips analysed six pairs of calls on four days, from 10 to 13 January 2005,
and concluded that the two mobiles possibly co-located for five pairs and their co-location would
not be precluded for another call pair.
2880. Notwithstanding that the Trial Chamber does not have Mr Philips’s technical expertise to
ascertain further potential co-locations, it is satisfied that the cell activations of mobiles 170 and
935 did not show dislocation in the seven days of common activity, which may have been
inconsistent with the two mobiles’ having the same user.
2881. Based on the totality of the evidence, in particular the cumulative weight of the consistent
IMEI use, and consistent contact and geographic profiles, the Trial Chamber is satisfied that the
attribution period spans from 31 May 2004 to 13 January 2005.
2882. The Trial Chamber cannot exclude that Mr Ayyash’s wife or close family members may
have occasionally used mobile 935. Yet, the evidence shows that any such use did not rise to a
level that would make mobile 935 a common, family mobile. The Trial Chamber has examined

5792

See paras 2776-2784.
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the totality of the evidence as to who was using mobile 935 and is satisfied that the only reasonable
conclusion is that it was Mr Ayyash. The Trial Chamber therefore finds that Mr Ayyash was its
principal user.
(g)

Personal mobile 091

2883. The Prosecution attributes personal mobile 091 to Mr Ayyash in early 2005 for just under
two months, from 13 January until 6 March 2005. The evidence of its attribution comes from a bill
of lading listing it alongside Mr Ayyash’s name, and geographic and contact profiles, including
contact with a service provider to Mr Ayyash’s wife, Ms Hajj.
2884. It also rests on three instances where contacts called mobile 935—used by Mr Ayyash
immediately before he started using mobile 091—before going on to call personal mobile 091 later
that day. And, further, on personal mobile 091’s successive IMEI use with mobile 935, and
similarities between mobile 091’s contact and geographic profiles and those of mobiles 935 and
165. The Trial Chamber has found that Mr Ayyash previously used these two mobiles.
i.

Evidence
a.

Documents

2885. Touch’s subscriber records show that mobile 091 was activated as a pre-paid mobile
number, without a named subscriber, on its network on 18 December 2004 and was not
deactivated. By 2010, the subscriber name was recorded as ‘Mahmoud Mohamad Hamdan’. 5793
2886. The Trial Chamber also admitted into evidence a bill of lading, dated 15 March 2005,5794
for the import of a 1999 Dodge Durango vehicle from the United States. 5795 It lists ‘Saleem Ayash’
together with a post office box number in a textbox headed ‘Consignee (complete name and
address)’, while the textbox immediately underneath is headed ‘Notify party (complete name and

5793

Exhibit P829 (Touch subscriber note for mobile 091), ERNs D0375503, D0456604; exhibit P1101, p. 1; exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 166, p. 82 (table of subscriber details).
5794
This is nine days after the attribution period. Andrew Donaldson, T. 22 August 2017, p. 20.
5795
Exhibit P1395 (Bill of lading related to Mr Ayyash).
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address)’ and contains the words ‘same as consignee’ and lists mobile 091 as the contact
number.5796
b.

Witness evidence

2887. Witness 78 is a service provider whose number appears on mobile 091’s contact profile.5797
The witness stated that Mr Ayyash’s wife, ‘Fatima Abdel-Hassan Hajj’, was registered as a client
with the business, that mobile 165 and landline 696 were recorded as her contact numbers and that
she had an appointment on Sunday 13 February 2005.5798 However, the witness did not recognise
the mobile number.5799
2888. Witnesses 28, 50 and PRH270, whose telephone numbers were in contact with mobile 091
during its attribution period, also did not recognise personal mobile 091.5800 As noted above
concerning mobile 935, the evidence of Witness 28 was received under Rule 158.
c.

Mr Andrew Donaldson’s analysis

2889. Mr Donaldson attributed mobile 091 to Mr Ayyash from 13 January 2005—the date on
which it made its first call following its activation on 18 December 2004—until 6 March 2005.5801
2890. The SIM for mobile 091 was used with the handset IMEI 35250500226958 between
13 January and 10 March 2005. This was four days after the end of the attribution period. This
IMEI had previously been the main handset used with mobile 935—also attributed by the
Prosecution to Mr Ayyash—until earlier on 13 January 2005.5802 The Trial Chamber, in the subsection immediately above, has found that Mr Ayyash was the principal user of that mobile.

5796

Exhibit P1395. See also exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
187.
5797
Exhibit P707 (Statement of Witness PRH078), p. 17 (ERN 60305682); exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), annex E, p. 411; exhibit P1256.
5798
Exhibit P707 (Statement of Witness PRH078), pp 40-42 (ERNs 60305705-60305707), 44 (ERN 60305709);
exhibit P707.1 (Statement of Witness PRH078), p. 4 (ERN 60137993).
5799
Exhibit P707 (Statement of Witness PRH078), pp 27-28 (ERNs 60305692-60305693).
5800
Exhibit P2126 (Interview of Witness PRH028), pp 17, 24-25 (ERN 60140591_TS_D_AR_EN_02); exhibit P697
(Statement of Witness PRH050), pp 9 (ERN 60302453) (para. 7), 31 (ERN 60302475) (paras 59, 61); exhibit P1860
(Statement of Witness PRH270), pp 22, 45-46 (ERNs 60304225, 60304248-60304249); exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), annex E, pp 410-412; exhibit P1256.
5801
Andrew Donaldson, T. 22 August 2017, p. 19; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 137, 164, 167-168.
5802
Andrew Donaldson, T. 22 August 2017, p. 19; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 171, 179-181, 196.
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2891. During the additional four days of use with the same IMEI after the attribution period,
mobile 091 received just one call, on the morning of 7 March 2005, and then exclusively made
calls to the Touch service number.5803
2892. Mr Donaldson, without explanation, compared the attribution period to a post-attribution
period ending on 31 December 2005, but neglecting to clarify whether the beginning of this postattribution period is 7 or 11 March 2005. He stated that, during this post-attribution period,
personal mobile 091 was used with three different IMEIs and displayed different contact and
geographic profiles to those of the attribution period. Mr Donaldson stated that one explanation
for these changes would be that the mobile number was passed on to another user. 5804
2893. In addition, during the attribution period, nine text messages were sent from mobile 091,
all of them on 20 January 2005 to a mobile ending in 888 attributed to Mr Ayyash’s brother,
Ali.5805 The text messages’ contents do not explicitly identify mobile 091’s user.5806 Mr Donaldson
does not address seven text messages received by personal mobile 091 during the attribution
period, nor were their contents tendered into evidence. 5807
2894. Mr Donaldson relied on the following contacts, during the attribution period of 13 January
to 6 March 2005, between personal mobile 091 and mobile and landline numbers which he linked
to members of Mr Ayyash’s family:

•

26 contacts, ranked fourth, with the same mobile number ending in 888 to which the nine
text messages were sent, and which is linked to Mr Ayyash’s brother, Mr Ali Ayyash;5808

•

15 contacts, ranked sixth, with a mobile number ending in 854, linked to Mr Ayyash’s
sister-in-law, Ms Bassima Al-Hajj;5809

5803

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 172.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 172-177.
5805
See above, at para. 2686; exhibit P1253 (SMS call sequence table for mobile 091); exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), paras 182-186.
5806
Exhibit P1253; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 182-184,
186.
5807
Exhibit P1256, pp 1, 3, 5-6, 9. The seven text messages were received on 13, 21, 26, 27 and 28 (twice) January
and 10 February 2005.
5808
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (a); exhibit P1256.
5809
See above at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (b); exhibit P1256.
5804
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•

13 contacts, ranked seventh overall and ranked as the top landline contact, with landline
696, linked to Mr Ayyash’s Hadath residence;5810

•

11 contacts, jointly ranked eighth, with a mobile number ending in 989, linked to
Mr Ayyash’s brother-in-law, Mr Mohammed Badreddine, and his family; 5811

•

eight contacts, jointly ranked 12th, with a mobile number ending in 630, linked to
Mr Ayyash’s relative, Mr Wassef Qdieh;5812

•

five contacts, jointly ranked 16th, with a mobile number ending in 913, linked to
Mr Ayyash’s brother, Mr Mohammed Ayyash;5813

•

three contacts, ranked 21st, with a mobile number ending in 040, subscribed to
Mr Mohamed Amine Badreddine and whose subscriber registration form lists, as an
alternative telephone number, a telephone number attributed to Ms Bassima Al-Hajj;
Mr Ayyash is married to ‘Fatmeh Hajj’, who has a sister named ‘Bassima Hajj’, who in
turn is married to ‘Mohammed Badreddine’; the mobile number ending in 040 is subscribed
to ‘Badreddine Mohammad’,5814 This mobile number is linked to the same person as
mobile number 989;

•

two contacts, jointly ranked 29th, with a landline number ending in 124, linked to
Mr Ayyash’s sister, Ms Hayat Ayyash, and her husband Mr Saleh Qassem Harb.
Mr Ayyash has a sister named ‘Hayat Ayyash’, who is married to ‘Saleh Harb’ and with
whom she has a daughter named ‘Zeina Harb’ and a son named ‘Hussam Harb’. The
landline number was subscribed to ‘Saleh Harb’, appears on the 1428 (2007)5815 Hajj

5810

See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
189 (c), 202; exhibit P1256.
5811
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (d); exhibit P1256.
5812
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (e); exhibit P1256.
5813
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (f); exhibit P1256. Mr Donaldson erroneously stated that this contact was ranked 17 th, whereas in annex E to his
report it is jointly ranked 16th, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex
E, p. 410 (ERN D0537569).
5814
See above, at para. 2686; exhibit P1034, pp 5-6; exhibit P1036, pp 4, 8; exhibit P871; exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), paras 36 (b), 189 (g); exhibit P1256.
5815
Exhibit P1671 (Statement of Ibrahim Itani), p. 2 (ERN 60228681) (para. 6).
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application of ‘Saleh Qassem Harb’, appears on passport applications for ‘Saleh Harb’,
‘Zeina Harb’ and ‘Houssam Harb’ and was attributed by Witness PRH520 to ‘Saleh Harb’;
Mr Donaldson erroneously stated that this witness attributed the number to Mr Saleh Harb
and his wife Ms Hayat Ayyash. The landline number also appears on a 1424 (2004)5816
Hajj application for ‘Rosa Hasan Diab’ and on two 1425 (2005)5817 Hajj applications for
‘Ali Abdallah Birjawi’ and ‘Naziha Salim Sweidan’;5818

•

one contact, jointly ranked 36th, with a landline number ending in 696—but which is
different from the telephone number for Mr Ayyash’s Hadath residence, dealt with
above—linked to the Ayyash family;5819

•

one contact, jointly ranked 36th, with a mobile number ending in 852, subscribed to
Mr Loutfi Jamil Ayyash, which is Mr Ayyash’s brother’s name;5820

•

one contact, jointly ranked 36th, with a landline number ending in 584, linked to the
business of Mr Ayyash’s brother, Mohammed;5821

•

one contact, jointly ranked 36th, with a landline number ending in 742, linked to
Mr Ayyash’s brother-in-law, Mr Hassan Cheaito;5822

5816

Exhibit P1668 (Statement of Ibrahim Itani), p. 6 (ERN 60147255) (para. 35 (a)).
Exhibit P1667 (Statement of Ibrahim Itani), p. 3 (ERN 60128949B) (para. 13).
5818
Exhibit P1034, pp 3, 13; exhibit P1616 (Ogero subscriber note for landline 124); exhibit P1674 (Extract from 1428
Hajj application related to landline 124); exhibit P1511 (Mr Saleh Qassem Harb’s Lebanese passport application), p.
2 (ERN 59002978); exhibit P1512 (Ms Zeina Harb’s Lebanese passport application), p. 2 (ERN 59002988); exhibit
P1513 (Mr Hussam Saleh Harb’s Lebanese passport application), p. 2 (ERN 59002958); exhibit P1867 (Statement of
Witness PRH520), p. 11 (ERN 60313583) (para. 27); exhibits P1675-P1677; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), para. 189 (h), annex E, p. 410 (ERN D0537569); exhibit P1256.
5819
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (i); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5820
See above, at para. 2707; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (j); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5821
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (k); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5822
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (l); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
5817
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•

one contact, jointly ranked 36th, with a landline number ending in 833, linked to
Mr Ayyash’s

sister-in-law,

Ms

Nidal

Abdel-Hassan

Al-Haj,

and

her

husband

Mr Mohammed Abdallah Jaradah;5823

•

one contact, jointly ranked 36th, with a landline number ending in 099, linked to
Mr Ayyash’s brother, Ali, to whom the above-mentioned mobile number ending in 888 is
also linked;5824

•

one contact, jointly ranked 36th, with a mobile number ending in 222, linked with the
Ayyash family;5825 and

•

one contact, jointly ranked 36th, with a mobile number ending in 894, linked to
Mr Ayyash’s relative, Mr Abdallah Safieddine.5826

2895. Mr Donaldson also relied on the following contacts, during the attribution period, between
mobile 091 and mobile numbers he attributed to Mr Ayyash’s acquaintances and associates:

•

43 contacts, ranked first, with a mobile number ending in 333, linked to Mr Ayyash’s
relative and business associate, Mr Hussein Zaarour;5827

38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5823
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (m); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5824
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (n); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5825
See above, at para. 2707; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
189 (o); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 412 (ERN D0537571).
5826
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
190 (e); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5827
See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
190 (a); exhibit P1256.
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•

23 contacts, ranked fifth, with a mobile number ending in 617, linked to Mr Ayyash’s
business associate, Mr Ghaleb Jaber;5828

•

one contact, jointly ranked 36th, with a mobile number ending in 515, used by an
acquaintance of the Ayyash brothers;5829 and

•

one contact, jointly ranked 36th, with a mobile number ending in 849, linked to
Mr Ayyash’s insurance agent.5830

2896. In addition, Mr Donaldson highlighted one contact between mobile 091 and a mobile
number ending in 940, linked to Witness 78 (jointly ranked 36th).5831
2897. In total, the contacts Mr Donaldson relied on account for 45.07 per cent of the contacts
involving personal mobile 091—namely incoming and outgoing calls and text messages—during
the attribution period, that is, 160 out of 355.5832
2898. He also listed mobile 091’s top 35 contacts during the attribution period, which
additionally highlighted: nine contacts (ranked 11th) with Purple 231, which the Prosecution
attributes to Mr Merhi, and three contacts (jointly ranked 21st) with mobile 935, which the
Prosecution alleges was no longer used by Mr Ayyash at that time.5833 Finally, he stated that,
during the attribution period, the most frequent contacts were ‘consistent’. 5834 Mr Donaldson cited
no evidence for this last assertion, and gave just one contact as an example.

5828

See above, at para. 2686; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
190 (b); exhibit P1256.
5829
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
190 (c); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 412 (ERN D0537571).
5830
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
190 (d); exhibit P1256. In annex E to his report, Mr Donaldson erroneously stated that this contact was jointly ranked
38th, whereas according to the information provided in the table the correct ranking is joint 36th, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 411 (ERN D0537570).
5831
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
191 (a); exhibit P1256.
5832
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, pp 410-412
(ERNs D0537569-D0537571); exhibit P1256.
5833
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 192; exhibit P1256.
5834
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 169.
Case No. STL-11-01/T/TC

923 of 2642

18 August 2020

R332909

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

2899. Mr Donaldson additionally compared the contact profile of mobile 091 with those of
mobiles 935 and 165, suggesting that these show that the three mobiles had the same user, who
moved from one mobile number to another over time.5835 He also highlighted mobile 091’s
contacts with Saudi Arabian numbers and their correlation with when Mr Ayyash’s family
allegedly travelled there for the 2005 Hajj, and mobile 091’s lack of co-location with the other
personal and network mobiles on the day of Mr Ayyash’s family’s return to Lebanon from the
Hajj.5836
2900. Mr Donaldson also relied on mobile 091’s geographic profile during the attribution period,
listing the main ten cells, two of which are jointly ranked fifth. 5837 He stated in his report that the
‘top five cell towers are identical to those depicted already for [personal mobile 165]’ and ‘similar’
to those used by mobile 170.5838 By citing a paragraph of his report which deals with the second
portion of personal mobile 165’s attribution period only, 5839 Mr Donaldson implicitly pointed out
that this is only a partial cell tower use comparison between the two personal mobiles.
2901. However, his suggestion that the top five cells are common between the two compared
geographic profiles is questionable for two reasons. First, Mr Donaldson does not mention that
there are two cells in mobile 091’s profile which are jointly ranked fifth, but only one of which
also appears in the top five for the second attribution period of mobile 165, while the other, Saki
Hadath_C, is ranked seventh in mobile 165’s geographic profile. Secondly, by stating that the two
top five lists are ‘identical’, Mr Donaldson fails to specify that the order in which the cells appear
in each respective ranking is different.5840 The Trial Chamber has therefore carefully weighed his
comparison between the two geographic profiles.
2902. As highlighted above concerning mobile 165, four of the main five cells cover the area of
Mr

Ayyash’s Hadath residence, while the remaining cell, Nabatieh_C―according to the Touch

drive tests―provides coverage of

5835
5836
5837
5838
5839
5840
5841

the Harouf area5841in the vicinity of Mr Ayyash’s second

Andrew Donaldson, T. 22 August 2017, pp 22-23.
Andrew Donaldson, T. 22 August 2017, pp 23-32; see above, at para. 2765.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 193.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 194, 256-259.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 194.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 99, 102, 194.
Exhibit P826.15 (Annex 25 (2) to Witness PRH705’s statement of 16 November 2015).
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residence at Harouf.5842 Together, the five cells account for 62.26 per cent of mobile 091’s use
during the attribution period.5843 In addition, Mr Donaldson stated that the most frequently used
cells were ‘consistent’ during the attribution period.5844
2903. Mr Donaldson also highlighted two additional points of attribution. First, mobile 091 called
Witness 78’s number at 12:32 on 13 February 2005, the day on which the witness’s records show
that Mr Ayyash’s wife, Ms Fatima Al-Hajj, had an appointment with the witness and the same day
when mobile 170, also attributed by the Prosecution to Mr Ayyash, activated, at 17:40, a cell
providing coverage to the area of the witness’s business premises. 5845 Second, he highlighted three
occasions on which different numbers called mobile 935—that the Trial Chamber has found that
Mr Ayyash used immediately before he began using mobile 091—and then later called personal
mobile 091.
2904. These were on 17 January 2005 at 11:41 and 12:27, on 21 January 2005 at 14:56 and 14:57
and on 25 January 2005 at 14:09 and 14:12.5846
2905. Mr Donaldson stated that these could be explained by the callers having been unaware that
mobile 935’s user had changed, and calling personal mobile 091 upon discovering the user’s new
mobile number.5847 He also stated that these series of calls may suggest that the user changed from
mobile 935 to mobile 091.5848
d.

Single user analysis of personal mobiles 170 and 091

2906. Mr Philips analysed the call activities of mobiles 170 and 091 from Thursday
13 January 2005 to Monday 14 February 2005. He identified 80 pairs of calls between personal
mobiles 091 and 170, on a total number of 23 days between 13 January and 11 February 2005. 5849

5842

See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
204.
5843
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 193.
5844
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 170.
5845
See above, at para. 2729; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 195, 602.
5846
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 197.
5847
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 198, 206.
5848
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 206.
5849
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 103, 106,
109-114, 119-120, 132-133, 136, 144-146, 152, 156-160, 164, 167-177, 179-180, 183-185, 187-189, 194-196, 218220, 222-225, 228-229, 245-246, 249, 258-259; exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), pp
334-362.
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For 31 pairs of calls, Mr Philips found that the two mobiles could have co-located,5850 and their
co-location would not have been precluded for 43 pairs of calls. 5851
2907. Fifteen possibly co-locating pairs of calls occurred within five minutes with the mobiles
connecting

to identical

Touch

cells,

Hadath_C,

Airport_B,

Airport-II_C,

Nabatiyeh_C,

Saki Hadath-II_A, Mar Mikhael_C, Sfeir_B and Manara_B.5852 A further four occurred within ten
minutes in south Beirut and at the airport.5853
2908. Mr Philips testified that the two personal mobiles and network mobiles moved together. 5854
He demonstrated their common movements on Tuesday 18 January 2005 from south Beirut to the
south of Saida, to north Beirut and back to south Beirut; on Monday 24 January 2005 from south
Beirut to the Nabatieh area and back; and on Friday 11 February 2005 from south Beirut to the
west coast of Beirut and the personal mobiles’ possible co-location on the Manara_B cell.5855
2909. According to Mr Philips’s expert report, the two mobiles’ activating Touch’s Ansar_A and
Nabatiyeh_C cells at 12:42 and 12:43 on 24 January 2005 may preclude their co-location, but the
cells’ fragmented predicted best server coverage may place this call pair in the ‘would not preclude
co-location’ category.5856 Mr Philips’s expert report demonstrates these calls in the map below.

5850

On 13, 15, 16, 21-22, 24-27 January and 3-4, 8, 11 February 2005. Exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 103, 109-110, 112-114, 117, 144-146, 152, 156-160, 167168, 170, 173-174, 179-180, 218-220, 229, 246; exhibit P1259, pp 335-336, 342-349, 355-356, 358, 361.
5851
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 103, 106,
111, 119-120, 132-133, 136, 156-160, 164, 169, 172-177, 179-180, 183, 194-196, 218-219, 222-225, 228, 245-246,
258-259.
5852
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 109-110,
112-114, 144-146, 156-160, 167-168, 173-174, 179-180, 218-219, 229, 249.
5853
Activating Airport_B, Sfeir_A, Sfeir_B and Nabatiyeh_C. Exhibit P1111 (Expert report of John Edward Philips
– Single user analysis, Suspect 1, Mr Ayyash), pp 113, 117, 156, 220.
5854
This is summarised in the sub-section (B) (2) (f) e. ‘Single user analysis’, below.
5855
John Edward Philips, T. 21 April 2017, pp 40-41, 43-46, 49-56, 61-62, 67-72, 88-91. See also exhibit P1935
(PowerPoint presentation on single user analysis, John Edward Philips), slides 253-285, 287-322, 357-360.
5856
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 156-157;
exhibit P1259, p. 345.
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—exhibit
P1111, p. 156
2910. Mr Philips testified that documents received from Touch in response to a Prosecution
request for assistance explained that, based on drive tests conducted on 21 August 2006, the
predicted best server coverage areas of the cell sectors used during the two calls, Ansar_A and
Nabatiyeh_C, may have both been picked up in the Harouf area, meaning that the two mobiles
involved in these calls may not have in fact been dislocated.5857

5857

John Edward Philips, T. 21 April 2017, pp 55-61, T. 25 April 2017, pp 64-75; exhibit P826.14 (Annex 25 (1) to
Witness PRH705’s statement of 16 November 2015); exhibit P826.15.
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2911. In the afternoon of Friday 28 January 2005, mobile 091 separated from mobile 170. At
12:24, mobile 091 connected to BorjBrajneh-II_B for an 88-second call and at 12:25 mobile 170
activated Hadat_2_C, which according to Mr Philips may have precluded the two mobiles’ colocation.5858 Between 13:11 and 14:20, mobile 091, connecting to one of Touch’s airport cells, had
four calls with mobile 170, which was moving north in Beirut.5859 One set of the dislocating cell
activations is depicted in Mr Philips’s slide below:

Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 460

5858

John Edward Philips, T. 24 April 2017, pp 36-39, 47-53, 56-59; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 184-185, 187-190, 204. See also exhibit P1935, slide 451.
5859
John Edward Philips, T. 24 April 2017, pp 49-51; exhibit P1111 (Expert report of John Edward Philips – Single
user analysis, Suspect 1, Mr Ayyash), pp 184-185, 187-190, 204; exhibit P1259, p. 350. See also exhibit P1935, slides
457-470.
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2912. Both Mr Philips and Mr Donaldson were of the view that for this period mobile 091 may
have been given to someone else who went to the airport. 5860 This is analysed in detail below.5861
ii.

Submissions

2913. The Prosecution submits that Mr Ayyash used personal mobile 091 from 13 January to
6 March 2005.5862 It relies on the following factors. First, personal mobile 091’s use of
IMEI 35250500226958 from 16:43 on the same day on which personal mobile 935 was last used
with that IMEI. Second, the cell towers it most frequently activated were near Mr Ayyash’s Hadath
and Harouf homes.
2914. Third, landline 696—of Mr Ayyash’s Hadath residence—was its top landline contact, and
its contacts were also with Mr Ayyash’s family members, associates and acquaintances. Fourth, it
had contact with the telephone of Witness 78’s business number on the day when Ms Hajj, the
client, had an appointment there.5863 Fifth, it was listed as Mr Ayyash’s contact number on the bill
of lading, dated 15 March 2005—after the end of the attribution period—to import the Dodge
Durango.5864
2915. The Ayyash Defence submits that the evidence does not show beyond reasonable doubt
that Mr Ayyash used mobile 091 during the attribution period.5865 Although Mr Donaldson had
highlighted the importance of dates for attribution, he had no explanation for the bill of lading
being dated after the end of this attribution period.5866 Moreover, personal mobile 091 is not listed
under ‘Consignee’ alongside Mr Ayyash’s name and address, but rather under ‘Notify Party’ and
there is no evidence that Mr Ayyash provided the number for this document, especially in light of
Mr Donaldson’s testimony that vehicle traders in Lebanon used multiple contact numbers. 5867

5860

John Edward Philips, T. 24 April 2017, pp 61-62; Andrew Donaldson, T. 22 August 2017, pp 25, 31-33, T.
24 August 2017, pp 22-24; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
558-564, 572, annex D, pp 368-369.
5861
See sub-sections (B) (2) (f) e. ‘Single user analysis’ and (B) (2) (g) ‘The 2005 Hajj’.
5862
Prosecution final trial brief, para. 233.
5863
Prosecution final trial brief, paras 233-237; Prosecution closing submissions, T. 12 September 2018, pp 93-94.
5864
Prosecution final trial brief, para. 238. The Prosecution states that the 15 March 2005 bill of lading is dated ‘7 days
after the end of the attribution period’; however, the attribution period is actually listed as 6 March 2005, meaning that
the bill is actually dated nine days after the end of the attribution period.
5865
Ayyash Defence final trial brief, paras 635, 651.
5866
Ayyash Defence final trial brief, para. 637; Ayyash Defence closing submissions, T. 17 September 2018, p. 115.
5867
Ayyash Defence final trial brief, paras 637-638. At the transcript reference given by the Ayyash Defence,
Mr Donaldson did not state that a vehicle trader would use a variety of contact telephone numbers; he actually stated
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2916. Furthermore, mobile 091’s contact profile is of little assistance in attributing the mobile
number to Mr Ayyash, as the Prosecution only tendered the evidence of four witnesses who were
on this list. Only one was in the top 30 of the most frequent contacts and the remaining three did
not recognise mobile 091.5868
2917. In addition, neither mobile 091’s geographic profile nor its comparison to that of
mobile 165 demonstrate that Mr Ayyash used mobile 091. This is because, first, mobile 091’s
main five cell towers only match the top five most frequently used cell towers of the second part
of personal mobile 165’s attribution period, rather than its entire attribution period, as
Mr Donaldson suggested. Secondly, in any event, this comparison only shows a geographic
association between the two mobile numbers.5869
2918. Finally, the Ayyash Defence challenges the three additional attribution points on which
Mr Donaldson relied.5870 It submits that, in the absence of further contextual information, personal
mobile 091 calling Witness 78 on the day when Mr Ayyash’s wife had an appointment with the
witness does not assist in attributing it to Mr Ayyash.5871
2919. In addition, as Mr Donaldson conceded, the IMEI connection between mobiles 091 and
935 does not show that Mr Ayyash used either of them.5872 Finally, the three instances where a
mobile called mobile 935 and then called mobile 091, which Mr Donaldson suggested was because
the user of mobile 935 became the user of mobile 091, do not show that Mr Ayyash used either of
them.5873
iii.

Findings

2920. The Trial Chamber has found that Mr Ayyash was the principal user of mobile 935 from
Monday 31 May 2004 to Thursday 13 January 2005. Until 14:42 on 13 January 2005, Mr Ayyash

that a vehicle trader may provide his telephone number as a contact number for his clients and that where a multitude
of vehicles were registered in the same name using the same telephone number, Mr Donaldson would look at whether
that person was a vehicle trader, Andrew Donaldson, T. 5 October 2017, p. 70.
5868
Ayyash Defence final trial brief, paras 639-645; Ayyash Defence closing submissions, T. 17 September 20108,
pp 109-110.
5869
Ayyash Defence final trial brief, para. 646.
5870
Ayyash Defence final trial brief, para. 647.
5871
Ayyash Defence final trial brief, para. 648.
5872
Ayyash Defence final trial brief, para. 649.
5873
Ayyash Defence final trial brief, para. 650.
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used the SIM for number 935 in a particular mobile handset.5874 Mobile 935 never used that
handset again. From two hours later on the same day, from 16:43, mobile 091 was used with the
same handset. And this continued until 22:37 on 6 March 2005. 5875
2921. To state it more clearly, mobile 935 and mobile 091 consecutively used the same handset,
from 13 January 2005.
2922. This is highly persuasive evidence that the same handset user had simply put a new SIM
in it, namely, number 091. Especially when this user continued to activate more or less the same
cells and to have contact with more or less the same numbers.
2923. On 15 March 2005, Mr Ayyash imported a Dodge Durango; he used the number 091 as his
contact number for this. This is nine days after the attribution period. Why he would provide this
number if it was not his, at around that time, is unexplained. Using this mobile number on the form
also clearly associates Mr Ayyash with the number in March 2005.
2924. The mobile’s contact profile—45.07 per cent of which were contacts with numbers
attributed to Mr Ayyash’s relatives and business associates, including the contact with Witness 78
which coincided with Mr Ayyash’s wife’s appointment—also provides strong evidence that
Mr Ayyash was personal mobile 091’s user.
2925. Notably, 62.26 per cent of mobile 091’s cell activations were to cells in the area of
Mr Ayyash’s two residences.5876 This is notwithstanding the lack of direct evidence as to when he
was actually at them.
2926. Mr Donaldson’s analysis on the mobiles’ common most frequently used cells is not
inconsistent with their having a single user. However, the comparison is based on partial data, and
because most of these cells are in south Beirut, the result is geographically insufficiently distinctive
to weigh in favour of attribution to Mr Ayyash.

5874

With the IMEI number 35250500226958 or 3525050022695827.
Andrew Donaldson, T. 22 August 2017, p. 19; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 171, 179-181, 196.
5876
See sub-sections B (1) (b) ‘Landline 696—Ayyash family residence in Hadath, Beirut’ and B (1) (c) ‘Landline
851—Ayyash family residence in Harouf, Nabatiyeh’.
5875
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2927. The Trial Chamber finds Mr Philips’s evidence on mobile 091’s possible co-location and
common movement with mobile 170 particularly convincing. Between 13 January and
11 February 2005, mobile 091 had 31 instances of possible co-locations with Mr Ayyash’s
personal mobile 170,5877 of which 15 occurred within five minutes, and four within ten minutes. A
further 43 pairs of cell activations would not preclude the mobiles from co-locating. The frequency
of the two mobiles’ possible co-location weighs strongly in favour of finding that at least in this
period mobile 170 and mobile 091 had a single user. The mobiles’ common movements as
demonstrated by Mr Philips support this finding.
2928. Cell activations at 12:42 and 12:43 on Monday 24 January 2005 may have precluded the
mobiles’ co-location. However, the Trial Chamber is satisfied with Mr Philips’s explanation,
relying also on Touch’s drive tests, that due to the fragmented predicted best server coverage of
Touch’s Ansar_A and Nabatiyeh_C cells, co-location would in fact not be precluded.
2929. Similar to the other three personal mobiles, the Trial Chamber cannot exclude that at times
Mr Ayyash’s wife or other family members may have occasionally used mobile 091. Mr Philips’s
and Mr Donaldson’s evidence was that from 12:24 to 15:02 on Friday 28 January 2005 mobile 091
separated from mobile 170, and may have been given to someone other than Mr Ayyash.5878 This
may be so for several hours that day. However, this alone cannot cast doubt on the strong
circumstantial evidence that Mr Ayyash was otherwise its principal user.
2930. Based on the totality of the evidence the Trial Chamber is therefore satisfied that personal
mobile 091 had the same principal user as personal mobile 170 between 13 January and
6 March 2005, and that user was Mr Ayyash.

2.

Network mobiles

2931. To find Mr Ayyash criminally culpable, the Trial Chamber must be satisfied beyond
reasonable doubt that he was using the network mobiles that the Prosecutor, in the amended
consolidated indictment, alleges that he was using in activities related to the pleaded conspiracy
and the other charges.

5877

See paras 2776-2784.
The Trial Chamber assessed the evidence further in the sections below and found this explanation reasonable. See
sub-sections (B) (2) (f) (iii) ‘Findings’ and (B) (2) (g) (iii) ‘Findings’.

5878
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2932. The Trial Chamber has carefully reviewed Mr Philips’s expert evidence on single user
analysis and has considered Prosecution analyst Mr Andrew Donaldson’s opinion evidence on the
possible co-location of mobiles.
2933. As a result, it is satisfied beyond reasonable doubt that Mr Ayyash was the user of network
mobiles Green 300, Red 741, Blue 233 and Yellow 294 for certain periods between 29 May 2004
and 14 February 2005. As set out above, the Green, Red and six ‘core’ Blue mobiles, including
233, operated in covert networks. With the exception of the four ‘core’ Yellow mobiles, such as
294, which also operated as a form of covert network, these mobiles were involved in the
assassination of the former Lebanese prime minister, Mr Rafik Hariri, in Beirut, Lebanon on
Monday 14 February 2005.5879
2934. The Trial Chamber is also satisfied that Mr Ayyash used Blue 322 between 18 October
2004 and 27 December 2004, and that, based on the preponderance of evidence, he was the
principal user of Yellow 669 from 23 December 2003 to 18 April 2004. However, as his alleged
use of Blue 322 was not pleaded as it should have been, the Trial Chamber has made no findings
against Mr Ayyash in respect of his use of that mobile.
2935. The Trial Chamber has also found that Mr Ayyash did not leave Lebanon in January 2005
to perform the Hajj pilgrimage. Had he travelled to Saudi Arabia at the time, it would have
excluded him as the single user of these mobiles
(a)

Yellow 669

2936. The Prosecution attributes Yellow 669 to Mr Ayyash from 23 December 2003 to 18 April
2004. To prove that Mr Ayyash was using it, the Prosecution relies on cell site evidence to prove
its co-location with Mr Ayyash’s personal mobile 165, and its SIM card’s use in the handset of Mr
Ayyash’s personal mobile 170. The Trial Chamber has found above that Mr Ayyash was the
principal user of both of these mobiles.
2937. The significance of Yellow 669 to the case is its relevance to the Prosecution’s contention
that in 2004 Mr Ayyash travelled to perform the Hajj pilgrimage in Mecca, but remained in

5879

See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’.
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Lebanon during the 2005 Hajj. Had he been outside of Lebanon in January 2005, he could not have
been the single user of the network mobiles used in Lebanon in that period.
2938. Mr Ayyash’s use of that mobile is not pleaded in the amended consolidated indictment.
Nor is it mentioned in the Prosecutor’s two final pre-trial briefs. In opening the case against the
first four Accused, the Prosecution’s lead counsel stated of this mobile—in referring to network
activity in Tripoli in the area near to where the Mitsubishi Canter was purchased and Beirut on the
afternoon of 4 January 2005—only that:
Shortly after that activation at 1500, Yellow subject 6 also connected with a cell site in the
area of the dealership, where he called one of his colleagues in South Beirut on Yellow 669.
Less than two minutes after that call, Yellow S6 switched to his Blue Phone to call Blue
S7 who was in South Beirut.5880

2939. The Prosecution analyst, Mr Donaldson, in his attribution report on Mr Ayyash, extensively
analysed Yellow 669, concluding that it co-located with Mr Ayyash’s personal mobile 165.
i.

Evidence
a.

Subscriber details

2940. Yellow 669 was a pre-paid line on the Alfa network, activated on 16 July 2002; it had no
deactivation date and was subscribed in the name of ‘Moustapha Akdaniz’.5881
b.

Attribution period

2941. Mr Donaldson attributes Yellow 669 to Mr Ayyash from 23 December 2003 to 18 April
2004.5882 He stated that Yellow 669’s use was consistent from its activation date until December
2003.5883 It made two calls to a service number, 1456, on 19 December 2003, and was next used
on 23 December 2003. From that date its contact and cell tower usage patterns changed, including
increased contact with mobiles outside of the Yellow network. This continued until May 2004. 5884

5880

Prosecutor’s opening statement, T. 17 January 2014, p. 8 (Mr G. Cameron).
Exhibit P886 (Alfa subscriber note for Yellow 669), p. 1; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), p. 111 (table of subscriber details); Andrew Donaldson, T. 18 July 2017, p. 60.
5882
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 263, 266, 279-280, 314;
Andrew Donaldson, T. 18 July 2017, p. 61. See also exhibit P2025, slide 54.
5883
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 267-268, 270.
5884
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 267-270; exhibit P1248,
p. 33.
5881
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Based on these changes, Mr Donaldson attributed this mobile to Mr Ayyash between 23 December
2003 and 18 April 2004.5885
2942. In particular, Mr Donaldson noted Yellow 669’s geographic profile changing from
23 December 2003, while before then its top known activated cells were BRAJNE3 and
BRAJNE1. From 23 December 2003 until 18 April 2004 its most commonly activated SFEIR2
and SFEIR3.5886
2943. Coinciding with this change in its cell activation, Mr Donaldson also observed the
appearance of new contacts.5887 Yellow 669 remained in contact with these mobiles only until May
2004.5888 As set out below, some of Yellow 669’s contacts were common to Mr Ayyash’s personal
mobiles and landlines, such as mobile 429, which was also in contact with his personal mobiles
165, 935 and 170, and an Iranian number ending in 447, which was also in contact with landline
696.5889
2944. According to Mr Donaldson, Yellow 669’s contact and geographic profile changed again
in May 2004.5890 However, as mobile 165’s attribution period ended on 18 April 2004, after this
date a co-location analysis between Yellow 669 and mobile 165 was not possible.5891

5885

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 272; Andrew Donaldson,
T. 18 July 2017, p. 61.
5886
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 271; Andrew Donaldson,
T. 18 July 2017, p. 61.
5887
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 269; Andrew Donaldson,
T. 18 July 2017, p. 61.
5888
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 269; exhibit P1248, pp
33-34, 39, 41, 44, 59.
5889
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 270; exhibit P1248, pp
34-38, 45, 47, 50, 60-62.
5890
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 273-276.
5891
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 277-280; Andrew
Donaldson, T. 18 July 2017, p. 61.
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c.

Handset and SIM card details

2945. Yellow 669 was used with IMEI 35252200022555 from 25 December 2003 to 6 January
2005—which extends beyond 18 April 2004.5892 From the following day, the handset with this
IMEI was used with Mr Ayyash’s mobile 170.5893
d.

Contact profile

2946. Mr Donaldson noted that, between 23 December 2003 and 18 April 2004, Yellow 669 had
contact with 77 mobile and landline numbers and was involved in 517 calls.5894 Nine of these
contacts were other Yellow network mobiles, four of which were Yellow 669’s top four contacts,
comprising 260 of the 517 calls (50.2 per cent). 5895 Mr Donaldson gave evidence that, relative to
the network discipline of other covert mobiles, Yellow 669 had many contacts outside of the
Yellow network.5896
2947. The contact numbers of Yellow 669 and Mr Ayyash’s personal mobiles overlapped
significantly.5897 Forty of Yellow 669’s contacts were also contacts of one or more of Mr Ayyash’s
four personal mobiles, namely mobiles 165, 170, 935 and 091.5898
2948. Of Yellow 669’s main 32 contacts, 19 were also contacts of more than one of Mr Ayyash’s
personal mobiles.5899 Nine of its main 11 contacts were common to more than one of these personal

5892

Exhibit P886, p. 1; exhibit P889; exhibit P1248, p. 92; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 281-283; Andrew Donaldson, T. 18 July 2017, p. 61. From 12 August 2002 until 25
December 2003 (i.e., the first few days of the attribution period), Yellow 669 was used with IMEI 350845809753860,
exhibit P889.
5893
Exhibit P1262, p. 1; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 219220, 283; Andrew Donaldson, T. 18 July 2017, p. 61. See also exhibit P2025, slides 54-55. Only the first 14 digits of
the IMEIs appearing in the call sequence tables of the respective mobiles match each other for the relevant dates;
however, in a separate report Mr Philips explained that it is only the first 14 digits which actually constitute an IMEI,
with any additional digits representing other features, such as a software version number, exhibit P549 (Expert report
of John Edward Philips – Cell site analysis introduction), paras 5.1.4.1.1.9 - 5.1.4.1.1.11.
5894
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 285; exhibit P1248, pp
33-50.
5895
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 286-289, 315; exhibit
P1248, pp 33-50; Andrew Donaldson, T. 18 July 2017, p. 62. See also exhibit P2025, slide 57.
5896
Andrew Donaldson, T. 18 July 2017, pp 62, 64; exhibit P2028 (Direction of Yellow 669’s calls). See chapter VIII
‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (F) ‘Yellow network’.
5897
Andrew Donaldson, T. 18 July 2017, p. 65.
5898
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 288; see also para. 316,
where Mr Donaldson mistakenly stated that there were a total of 76 contacts only. Andrew Donaldson, T. 18 July
2017, p. 65. See also exhibit P2025.4 (Corrected slides), slide 1.
5899
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 289. Mr Donaldson stated
in the text of this paragraph that this referred to the top 30 contacts and in the footnote to this paragraph, he explained
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mobiles.5900 Mr Donaldson identified only three of these 32 contacts by name; he described their
relationship to Mr Ayyash as ‘unknown’.5901 They are Mr Ahmed Mohammed Badreddine, Mr
Wafik Safa5902 and the Protel Company.5903
2949. Mr Donaldson provided the following examples:

•

Yellow 669’s sixth most frequent contact, with 23 calls, was also in contact with personal
mobile 165 (five calls), mobile 935 (one call) and mobile 170 (five calls);

•

Yellow 669’s seventh most frequent contact, with 21 calls, was also in contact with mobile
165 (30 calls), mobile 935 (19 call) and mobile 170 (27 calls); and

•

mobiles ending in 515, 222 and 333, which were in contact with Yellow 669 once each,
were linked to Mr Ayyash’s family, associates or acquaintances, and were high-ranking
contacts of the mobiles attributed to Mr Ayyash.5904

2950.

For Mr Donaldson, a shared contact profile would usually be a ‘negative indicator’ of the

mobiles having a single user, as it would raise the question of why someone would carry two
mobiles.5905

that it involves 33 numbers ranking equally. See also exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 316, where Mr Donaldson stated that two thirds of Yellow 669’s top 30 contacts were
also contacts of personal mobiles attributed to Mr Ayyash. Andrew Donaldson, T. 18 July 2017, p. 65. See also exhibit
P2025.4, slide 1.
5900
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 289. See also Andrew
Donaldson, T. 18 July 2017, pp 65, 68. See also exhibit P2025.4, slide 1. Both misstate the proportion of common
contacts between the mobiles by referring to a ‘top ten’.
5901
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 290.
5902
The head of the central unit for liaison and coordination in Hezbollah, exhibit P2091 (Letter from Judge Said
Mirza, Public Prosecutor at the Court of Cassation), p. 1.
5903
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 290; exhibit P928 (Alfa
subscriber note for mobile 100); exhibit P1748 (Vehicle registration documents); exhibit P2102 (Statement of Witness
PRH040), para. 61 (p. 17) (ERN 60302958); exhibit P1329 (Call sequence table of mobile 505 with SMS content);
exhibit P1635 (Subscriber note for landline 362). See also exhibit P1393 (Extract from Mr Jamil El-Sayyed’s
handwritten telephone notebook), with respect to Mr Wafik Safa’s mobile number.
5904
Andrew Donaldson, T. 18 July 2017, pp 66-67, 69-70. See also exhibit P2025, slide 59; exhibit P2025.4, slide 2.
Specifically, Mr Donaldson stated that mobile 333, linked to Mr Ayyash’s associate, Mr Hussein Zaarour, was the
second highest contact for personal mobile 935; and that mobile 222, associated with the Ayyash family, was the 22 nd
most frequent contact of mobile 935 with 30 calls.
5905
Andrew Donaldson, T. 18 July 2017, pp 70-71.
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e.

Geographic profile

2951. Mr Donaldson assessed the geographic profile for Yellow 669 solely on the start cells
activated during its outgoing calls, as this information was not available for incoming calls.5906
There were 200 calls—199 incoming and one outgoing—for which the initially activated cell was
not recorded.5907 This left 317 calls during the attribution period for which the start cell information
was available.
2952. Mr Donaldson’s report stated that the end cell data, obtained at a later date, did not
substantively change Yellow 669’s geographic profile.5908 He compared the 317 known start cells
to their respective end cells, finding that in 82.97 per cent of instances they were the same. 5909
2953. Regarding the geographic profile, he used two comparative methodologies, namely looking
at the start and end cells cumulatively, or replacing the start cell with the end cell information.
Using both methodologies, the top four most used cells remained unchanged. The remaining cells
in the top ten also stayed the same but with slight changes in ranking. Mr Donaldson added,
however, that cell HAROUF1 entered the top ten using the first methodology and that cells
HAROUF1 and MHAIBI1 entered the top ten using the second methodology. 5910
2954. Mr Donaldson noted that MHAIBI1 offered predicted best server coverage to the Markaba
village area.5911 Mr Ayyash was employed at the Markaba Civil Defence station in late 2003 and
early 2004 for the entirety of Yellow 669’s attribution period.5912 Mr Donaldson used this as an
additional point to attribute Yellow 669 to Mr Ayyash.5913

5906

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 291, 296; Andrew
Donaldson, T. 18 July 2017, p. 71.
5907
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 293. Mr Donaldson stated
that there were 200 incoming calls, however, the 12:41 call on 6 April 2004, for which start cell information is not
available, was in fact an outgoing call, exhibit P1248, p. 47.
5908
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 296, annex C, para. 3.
5909
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex C, para. 21.
5910
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex C, para. 22.
5911
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 311-312, 320; exhibit
P1248, pp 33, 35, 39-40, 43.
5912
See sub-section (B) (1) (f) (iii) ‘Findings’.
5913
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 311-312, 320.
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2955. During the 317 outgoing calls, the most used cells were SFEIR2,5914 SFEIR35915 and
HADATH1.5916 These are all near Mr Ayyash’s Hadath residence. The seventh most used cell was
NABATI1,5917 which is in the area of his Harouf residence.5918
2956. Yellow 669’s attribution period of 23 December 2003 to 18 April 2004 coincides with the
final 97 days of the attribution period of Mr Ayyash’s personal mobile 165, namely 23 April 2002
to 18 April 2004.5919
2957. The five most frequently used cells of his personal mobile 165 between 1 February 2003
and 18 April 2004, were Sfeir_A, Sfeir_B, Hadath_C, Hazmiyeh-II_B and Nabatieh_C. Four of
these are near the Hadath residence and one is near the Harouf house. 5920 This is demonstrated by
the following slide which compares Yellow 669 and personal mobile 165:

5914

Activated 85 times, or 26.8 per cent of the 317 calls.
Activated 25 times, or 7.9 per cent of the 317 calls.
5916
Activated 14 times, or 4.4 per cent of the 317 calls.
5917
Activated ten times, or 3.2 per cent of the 317 calls.
5918
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 293, 317; Andrew
Donaldson, T. 18 July 2017, pp 71, 73-74. See also exhibit P2025, slides 62-63.
5919
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 297-298, 319; Andrew
Donaldson, T. 18 July 2017, p. 75. See also exhibit P2025, slide 65.
5920
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 99, 103-107, 295; Andrew
Donaldson, T. 18 July 2017, p. 74. See also exhibit P2025, slide 64.
5915
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Slide 64 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
2958. Mr Donaldson concluded that the two mobiles shared a similar geographic profile. He
acknowledged that a day-by-day comparison of their use was needed to confirm that the two
mobiles belonged to a person with access to these two homes.5921 However, the shared geographic
profile was, in his view, an initial positive indicator.5922
2959. The NABICH3 cell in eastern Lebanon was Yellow 669’s fourth most used cell.5923 But
Yellow 669 used it for 20 calls5924 on three particular days in February 2004.5925 Mr Donaldson

5921

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 318; Andrew Donaldson,
T. 18 July 2017, pp 74-75.
5922
Andrew Donaldson, T. 18 July 2017, pp 74-75.
5923
Activated 14 times, or 4.4 per cent of the 317 calls, exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 294.
5924
Including when NABICH3 appears as an end cell in the call sequence table, exhibit P1248, pp 39-41.
5925
18, 20 and 26 February 2004.
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testified that Mr Ayyash may not have routinely frequented the area of the cell.5926 For this reason,
this cell is not in Mr Ayyash’s other Alfa mobiles’, namely mobile 935’s and Yellow 294’s, ten
most used cells.5927 In fact, the NABICH3 cell does not appear in these mobiles’ call data during
the time when they are attributed to Mr Ayyash. 5928
f.

Co-location with personal mobile 165

2960. Mr Donaldson provided evidence that the primary means of attributing Yellow 669 to Mr
Ayyash is through its co-location with mobile 165.5929
2961. Mr Donaldson performed his own co-location analysis by calculating the distance between
the cell towers the two mobiles activated. He did this because the two mobiles were using different
networks, Alfa and Touch, and would not have activated the same cell sectors.5930
2962. He analysed the combined call sequence table of the two mobiles during the 97 days of
their overlapping attribution period. He concluded that when the two mobiles were used close-intime, they appeared to move in concert throughout the entire period. 5931
2963. Specifically, mobile 165 and Yellow 669 were used within ten minutes of one another 85
times, for only 59 of which was there available start cell information for Yellow 669. All 59 were
between 07:00 and midnight.5932 Mr Donaldson found that of the 59 call pairs 54 per cent
concerned cell towers which were less than one kilometre apart, 31 per cent connected to cell
towers which were between one and two kilometres apart, nine per cent which were between two

5926

Andrew Donaldson, T. 18 July 2017, p. 72.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 294; Andrew Donaldson,
T. 18 July 2017, pp 72-73.
5928
Exhibit P1261, pp 1-97; exhibit P1240 (Call sequence table of Yellow 294), pp 33-53.
5929
Andrew Donaldson, T. 18 July 2017, p. 60. The two mobiles were not in contact with each other, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 299, 319; Andrew Donaldson, T. 18 July 2017,
p. 75; exhibit P1254; exhibit P1248.
5930
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 301; Andrew Donaldson,
T. 18 July 2017, pp 71, 76.
5931
Andrew Donaldson, T. 18 July 2017, p. 75; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 319. See also exhibit P2025, slide 65.
5932
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 302-303; Andrew
Donaldson, T. 18 July 2017, pp 75-76.
5927
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and five kilometres apart, three per cent were between five and ten kilometres apart and three per
cent, namely, once, were between ten and 20 kilometres distant.5933
2964. Mr Donaldson incorporated the impact of the end cell information on his co-location
analysis in his report where he discussed six examples of possible co-location of the two
mobiles.5934 However, he did not update the part of his report setting out when the two mobiles
were used within ten minutes of one another. Nor the percentages of these calls which were within
the various cell tower distance ranges. In other words, neither in his report nor in his testimony did
he consider the remaining 26 pairs of calls made within ten minutes for which start cell data was
unavailable, which rendered his analysis incomplete.5935 The Trial Chamber therefore conducted
its own analysis of the admitted cell data including the end cells as is set out below.
2965. Mr Donaldson highlighted the following six days which, in his opinion, show when the
mobiles could have co-located:5936
12 January 2004
2966. Mr Donaldson stated that the two mobiles were active in south Beirut for the entire day. 5937
At 12:36, mobile 165 activated Touch’s Saki Hadath_C, and Yellow 669 activated Alfa’s HARA2
at the end of a call at 12:37.5938 This is illustrated on the following map, where plot 177 is
Mr Ayyash’s Hadath residence:

5933

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 302-303; Andrew
Donaldson, T. 18 July 2017, p. 76. See also exhibit P2025, slide 66.
5934
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 304-310, annex C, para.
4.
5935
Andrew Donaldson, T. 18 July 2017, pp 75-76.
5936
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 304.
5937
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 305.
5938
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 305; exhibit P1254, p.
173; exhibit P1248, p. 35.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 123
2967. Later, at 14:17, mobile 165 activated Touch’s Sfeir_A, and at 14:19 Yellow 669 activated
Alfa’s SFEIR2, and again at the end of a 14:23 call. At 14:23, mobile 165 also activated cell
Sfeir_B, and, at 14:27, Yellow 669 activated SFEIR3 followed by SFEIR2 at the end of that
call.5939 Mr Donaldson showed this on the following map:

5939

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 305; exhibit P1254, p.
173; exhibit P1248, p. 36.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 124
17 February 2004
2968. Mr Donaldson stated that, in the morning, mobile 165 was used in south Beirut, and both
mobiles were used in the area of Markaba, south Lebanon, from midday until late afternoon,
specifically, at 14:09, mobile 165 activated Touch’s Markaba_A, and, at the end of a 14:13 call,
Yellow 669 activated Alfa’s MHAIBI1.5940 He provided the following map of these two calls:

5940

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1254, p.
180; exhibit P1248, p. 39.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 125
2969. At 16:06, Yellow 669 activated Alfa’s NABATI3 and, at 16:43, mobile 165 activated
Touch’s Naameh_B and Yellow 669 activated Alfa’s NAAMEH1, followed by AIB3 at the end
of this call, which lasted for five minutes and 38 seconds.5941 At 17:07, mobile 165 activated
Touch’s Bir Abed_A.5942 Mr Donaldson showed these three calls on the following map:

5941

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1254, p.
180; exhibit P1248, p. 39.
5942
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1254, p.
180. See also Annex F of the judgment, row 26.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 126
2970. Finally, at 22:38, Yellow 669 activated Alfa’s OZAIMB1, and at 22:41, mobile 165
activated Touch’s Ouzai_B.5943 These calls were depicted on the following diagram in
Mr Donaldson’s report:

5943

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1254, p.
180; exhibit P1248, p. 39.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 127
21 February 2004
2971. On 21 February 2004, the two mobiles activated cell towers in the Markaba area.5944
Mr Donaldson highlighted calls at 12:11, of Yellow 669 activating Alfa’s MHAIBI1, and at 12:29,
of mobile 165 activating Touch’s Markaba_A. He also noted that mobile 165 activated Touch’s
Sultaniye_A—a cell south of Nabatieh offering some predicted best server coverage around
Markaba—at 12:44, and Yellow 669 activated Alfa’s HAROUF2 at the end of a 13:12 call. Mobile
165 activated Touch’s Saida-4_B at 14:41, and Yellow 669 activated Alfa’s HADATH1 at
22:19.5945

5944

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 307.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 307; exhibit P1254, p.
181; exhibit P1248, p. 40.
5945
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26 February 2004
2972. Mr Donaldson stated that, on 26 February 2004, the two mobiles were active in south Beirut
in the morning. Then, between 13:42 and 14:07, Yellow 669 activated cell towers along the route
from Beirut to east Lebanon. Both mobiles then activated cell towers in the Nabi Chit area of
Bekaa for over three hours. In the evening, both mobiles activated cell towers on the route back to
Beirut from Bekaa, and ended the day in south Beirut at 23:47.5946
2973. Regarding cell activations in Bekaa, Mr Donaldson highlighted a 14:48 Yellow 669 call
activating Alfa’s NABICH3, followed by a 14:52 mobile 165 call activating Touch’s
Nabi Chiit_A.5947
2974. Yellow 669 then activated NABICH3 during six calls—at 15:19, 15:38, 16:02, 16:07,
16:19 and 16:22.5948
2975. At 16:41 and 16:43, mobile 165 activated Nabi Chiit_C, and at 16:45 Yellow 669 activated
NABICH3 again.5949
2976. At 17:17, Yellow 669 activated Alfa’s NABICH2, and at 17:25 and 17:27 it activated
NABICH3, followed by mobile 165 activating Touch’s Nabi Chiit_A at 17:32. Yellow 669
activated NABICH3 again, at the end of a 17:50 call, at 18:27, mobile 165 activated Nabi Chiit_A,
and at 18:32 Yellow 669 activated NABICH3.5950
2977. Finally, Yellow 669 activated NABICH3—at 18:36, 18:44 and at the end of an 18:53 call—
and NABICH2 at 18:39.5951 Mr Donaldson mapped Nabi Chiit_A, Nabi Chiit_C and NABICH3
as follows, but did not include NABICH2:

5946

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1254, p.
181; exhibit P1248, p. 41.
5948
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1248, p. 41.
5949
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1254, p.
182; exhibit P1248, p. 41.
5950
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1254, p.
182; exhibit P1248, p. 41.
5951
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1248, p. 41.
5947
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 129
2978. In the evening, as the mobiles were leaving Bekaa, mobile 165’s calls at 19:26 and 19:32
activated Touch’s Karaknouh_B and Zahle_A, respectively, followed by Yellow 669 activating
Alfa’s KARAK1 at 19:33. Then, at 20:15, mobile 165 activated Touch’s Mar Michael_C, and at
the end of a 23:44 call Yellow 669 activated Alfa’s RADOUF3.5952 Mr Donaldson demonstrated
these in the map below:

5952

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 308; exhibit P1254, p.
182; exhibit P1248, p. 41.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 130
10 April 2004
2979. On 10 April 2004, both mobiles activated cell towers in south Beirut in the morning, and
in the afternoon they activated cell towers near Mr Ayyash’s home.5953 Mr Donaldson highlighted
that Yellow 669 activated Alfa’s MIKAEL3 at 11:56 and mobile 165 activated Touch’s
Mar Michael_C at 12:03. Yellow 669 then activated Alfa’s ROUEIS3 at the end of a call at
12:09.5954 The predicted best server coverage of these cells was as follows:

5953

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 309.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 309; exhibit P1254, p.
194; exhibit P1248, p. 48.

5954
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 131
2980. Mobile 165 activated Touch’s Sfeir_A at 13:58, and Yellow 669 activated Alfa’s SFEIR2
at the end of a call at 14:16.5955
2981. Finally, Mr Donaldson highlighted the following calls: 5956

•

at 17:08, mobile 165 connected to Touch’s Nabatieh_C;

•

at 17:11, 17:12 and the end of a call at 17:35, Yellow 669 activated Alfa’s HAROUF1;

•

at 17:41, mobile 165 activated Nabatieh_C;

•

at the end of a call at 17:45 and at 18:27, Yellow 669 activated Alfa’s NABATI1;

•

at 18:30, mobile 165 activated Nabatieh_C;

•

at 19:01, Yellow 669 activated NABATI1;

5955

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 309; exhibit P1254, p.
194; exhibit P1248, p. 48.
5956
See also Annex F of the judgment, rows 74-75, 78.
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•

at 20:04, 20:22 and 20:23, mobile 165 connected to Nabatieh_C; and

•

at the end of calls at 20:25 and 20:34, Yellow 669 activated HAROUF1. 5957

2982. The map below shows the predicted best server coverage of these cells:

Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 132
14 April 2004
2983. On 14 April 2004, both mobiles activated cell towers in the Sour area of south Lebanon in
the morning, before moving to south Beirut and Mr Donaldson highlighted that, at 09:06, mobile
165 activated Touch’s Tyre_C, and, at 09:13, Yellow 669 connected to Alfa’s SOUR3.5958 As
demonstrated in the map below, these cells have overlapping predicted best server coverage:

5957

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 309; exhibit P1254, p.
194; exhibit P1248, pp 48-49.
5958
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 310; exhibit P1254, p.
195; exhibit P1248, p. 49.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 133
2984. A little over an hour later, at 10:16, Yellow 669 connected to Alfa’s MAAROB1, in south
Lebanon, the tower of which is located around 15 kilometres from Tyre. A few minutes later, at
10:20 and then again at 10:47, mobile 165 connected to Touch’s Ansar_B, which is slightly to
MAAROB1’s north and overlaps with its predicted coverage. In the late afternoon, at the end of a
call at 16:14, Yellow 669 activated Alfa’s MSAILE2. This cell was on the coast south of Beirut,
not far from the MAAROB1’s and Ansar_B’s coverage areas.5959 These were mapped in
Mr Donaldson’s report:

5959

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 310; exhibit P1254, p.
195; exhibit P1248, p. 49.
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 134
2985. That night, mobile 165 activated Touch’s Sfeir_A in southern Beirut at 20:06. Yellow 669
connected to the following three cells in southern Beirut: Alfa’s HADATH3 at 21:33, SFEIR2 at
the end of a call at 21:45 call and HADATH1 at the end of a call made at 22:32. 5960

5960

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 310; exhibit P1254, p.
195; exhibit P1248, p. 49.
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12 March 2004 – the single instance falling within the 10-20 kilometre category
2986. In his testimony, Mr Donaldson addressed the one time when the two mobiles made calls
within ten minutes using cell towers between ten and 20 kilometres apart. 5961 On 12 March 2004,
at 13:22, Yellow 669 activated Alfa’s HAROUF2. Three minutes later, at 13:25, mobile 165
connected to Touch’s Ansar_A.5962 Mr Donaldson explained that, although the cell towers are
10.17 kilometres apart, the predicted best server coverage of the cells overlaps, as the map below
shows:5963

Slide 68 of Mr Donaldson’s PowerPoint presentation—exhibit P2025

5961
5962
5963

Andrew Donaldson, T. 18 July 2017, p. 76.
Andrew Donaldson, T. 18 July 2017, p. 77; exhibit P1254, p. 185; exhibit P1248, p. 44.
Andrew Donaldson, T. 18 July 2017, p. 77.
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g.

Additional analysis carried out by the Trial Chamber

2987. Using the same principles of analysis that Mr Philips explained in some detail, the Trial
Chamber conducted its own analysis to better understand the instances identified in Mr
Donaldson’s analysis where the two mobiles were involved in calls starting within ten minutes of
each other. This included the 26 pairs of calls that Mr Donaldson did not consider. The Trial
Chamber examined for itself the start and end cell information, and start and end time for each of
the 85 pairs of calls.5964 These are set out in Annex F to the judgment based on the call sequence
tables of the two mobiles.
2988. Although employing Mr Philips’s analysis methodology as closely as possible on these 85
pairs of calls, the Trial Chamber did not engage in the much more extensive exercise of analysing
all call pairs which were within 60 minutes of one another, as Mr Philips would have done had he
been tasked by the Prosecution with analysing the potential co-location of these two mobiles.
2989. As an example of this methodology, on 27 December 2003, Yellow 669 participated in a
call lasting from 10:59:48 to 11:01:20, activating Alfa’s MIKAEL2 at both the beginning and the
end of the call. Mobile 165 had a call five minutes later, from 11:06:44 to 11:07:13, activating
Touch’s BLF_B at the beginning of the call.5965 BLF_B is located just outside of Beirut, to the
south-east. From the call data available for each pair of calls, the Trial Chamber looked at the cell
sector use which occurred closest in time to one another. In this example, this meant considering
the use of MIKAEL2 at 11:01:20 and the use of BLF_B at 11:06:44.
2990. The Trial Chamber then considered whether the two relevant cell sector coverage areas
overlapped. For those that did not overlap, the Trial Chamber used the electronic presentation of
evidence software to plot the approximate distance between the points on the coverage areas of the
two cell sectors which were closest together and those which were furthest apart. In other words,
the shortest and the longest distance that a single user would have to travel between calls. This was

5964

These occurred on 25, 27 (twice), 29 (thrice), 30 December 2003; 1, 6, 8, 9 (thrice), 11, 12 (four times), 15, 16,
26 January 2004; 3, 8, 13, 17 (thrice), 18, 20, 24, 25, 26 (six times), 27 February 2004; 2 (twice), 3 (twice), 10, 11
(five times), 12, 13 (twice), 15, 22 (thrice), 23, 26, 27 (twice), 30 (four times), 31 March 2004; and 1, 2 (thrice),
3 (twice), 9, 10 (seven times), 13, 14 (twice), 16 (twice), 17 (twice) April 2004, exhibit P1259 (Call sequence table of
ten numbers—Mr Ayyash), pp 169-212.
5965
Exhibit P1259, p. 171; annex F of the judgment, rows 2-3.
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measured in the same manner as the Parties did in tendering their own maps into evidence at trial,
namely using a straight line.
2991. The Trial Chamber then calculated the average between these two distances. It used this
measurement in place of Mr Philips’s use of the distance between the centre points of the coverage
areas of two cell sectors. The Trial Chamber considered that it lacked the expertise to determine
the centre point of each coverage area simply by looking at it on a map, in the way Mr Philips had
done.
2992. For these non-overlapping cell sector coverage areas, the Trial Chamber then calculated
the speed of travel which a single user would have had to attain to traverse this average distance
in the available time. It did this by dividing the average distance measured in kilometres by the
time measured in hours. In the example given above, the average distance was determined to be
1.974 kilometres and the available time was five minutes and 24 seconds. The necessary speed of
travel was therefore calculated to be 21.93 kilometres per hour.
2993. Using this methodology, the Trial Chamber found that, of the 85 pairs of calls, 60 involved
the two mobiles using cells with overlapping predicted best server coverage areas.5966 Seven of
these involved calls which also overlapped in time.5967
2994. A further 15 pairs involved distances which could be travelled in the available time at a
speed of less than 85 kilometres per hour, 5968 and eight pairs involving distances which could not
be travelled in the available time—in other words, requiring a speed of 97.9 kilometres per hour
or above.5969 For the remaining two pairs, there was insufficient cell site coverage information to
determine whether they were overlapping, or alternatively to measure and calculate the relevant
distances and necessary speeds of travel.5970

5966

Annex F of the judgment, rows 1-2, 4-5, 7, 9-14, 16-20, 22-23, 25, 27, 30-31, 33, 35-38, 40-42, 44-55, 57, 60-65,
69, 72, 76-77, 79-85.
5967
These occurred on 27 December 2003, 12 January 2004 (twice), 3, 11 and 30 March 2004, and 3 April 2004,
exhibit P1259, pp 169-212; annex F of the judgment, rows 2, 16-17, 42, 45, 63, 69.
5968
Annex F of the judgment, rows 3, 6, 8, 15, 21, 29, 32, 39, 43, 56, 58, 66, 70-71, 73.
5969
Annex F of the judgment, rows 24, 26, 59, 67-68, 74-75, 78.
5970
Annex F of the judgment, rows 28, 34; exhibit P1248, p. 39; exhibit P1254, p. 182. First, this concerned a pair of
calls on 18 February 2004, for which cell sector coverage information for KSARA1, used by Yellow 669 at 16:23,
was unavailable from the evidence, Prosecution submissions, T. 16 February 2017, pp 15-16, 48-49, 72-73; exhibit
P1893 (Alfa cells with best server coverage, Beirut-Anjar road). Second, for a pair of calls on 26 February 2004 (with
calls starting at 16:43 and 16:45), there was no cell coverage information accessible in the Electronic Presentation of
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2995. The eight pairs of calls are set out as follows:

•

On Friday 13 February 2004, after connecting to Touch’s Merwanieh_A, south-east of
Sidon, at 13:22,5971 mobile 165 received a text message, at 13:53, activating Barja_C north,
north-east of Sidon.5972 Just under five minutes later, Yellow 669 connected to Alfa’s
KHALDE3, south of Beirut, while receiving a call from Yellow 618.5973 The average
distance between the coverage areas of Barja_C and KHALDE3 is about 11.9 kilometres,
and the speed to travel that distance would have been 145.7 kilometres per hour ‘as the
crow flies’.5974 Both cells provide predicted best server coverage to the coastal highway. 5975
For a subsequent call, at 14:10, Yellow 669 connected to CBOURJ3 in southern Beirut. 5976

•

On Thursday 17 February 2004, at 16:06, Yellow 669 activated Alfa’s NABATI3 for a call
to an US number.5977 At 16:43, mobile 165 activated Touch’s Naameh_B while receiving
a call from one of its frequent contacts, mobile 617, linked to Mr Jaber and his car mechanic
shop.5978 Within a minute, Yellow 669 activated Alfa’s NAAMEH1, followed by AIB3 at
the end of this call, which lasted for five minutes and 38 seconds. 5979
This call was made to mobile 222, which is linked to Mr Ayyash’s brother, Ali, and brotherin-law, Mr Ali Zaarour.5980 At 17:07, mobile 165 activated Touch’s Bir Abed_A.5981 The

Evidence software for cell sector Nabi Chiit_C, that mobile 165 used and, although this coverage information was
accessible in the ArcView software, the latter’s function for measuring distances is not enabled, nor is a scale provided
for the maps it displays.
5971
This was a text message from mobile 061, which had twelve contacts with mobile 165 in its attribution period.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 388.
5972
It was a text message from mobile 234, which had fifteen contacts with mobile 165 it its attribution period. Exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 387.
5973
Exhibit P1259, p. 184; exhibit P592.1 (Electronic Presentation of Evidence Software).
5974
Annex F of the judgment, row 24.
5975
Exhibit P592.1.
5976
It was a call from Yellow 763 to Yellow 669. Exhibit P1259, p. 184.
5977
The same number was in contact with Mr Ayyash’s personal mobile 935 twice on 20 September 2004. Exhibit
P1259, p. 275; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 289.
5978
See para. 2686.
5979
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1259, p.
186.
5980
The same number, 222, was also in contact with Mr Ayyash’s family landline 851, and personal mobiles 935 and
091. See para. 2707.
5981
This was a call to mobile 197, which is unattributed but a common contact with Mr Ayyash’s mobile 935. Exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 306; exhibit P1259, p. 186. For
contacts between mobile 935 and mobile 197, for example exhibit P1259, pp 226, 251; exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), annex E, p. 404.
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average distance between Touch’s Naameh_B and Alfa’s NAAMEH1 cells is about 10.8
kilometres and the time lapse between the call pair is 51 seconds. 5982 Mr Donaldson’s view
was that the mobiles were travelling in concert. This is discussed above in paragraphs 29682969.

•

On Sunday 27 March 2004, mobile 165 and Yellow 669 activated Nabatieh_C and
HAROUF3 around seven minutes apart. At 17:19, mobile 165 received a call from landline
696 attributed to Mr Ayyash’s family; 5983 at 17:26, Yellow 669 called Yellow 425.5984 The
average distance between the two cell sectors’ coverage areas, about 17.6 kilometres,
would have required an average speed of 149.8 kilometres per hour speed to travel.5985
However, drive tests conducted in 2006 on the road between Harouf and Nabatiyeh showed
that Nabatieh_C actually provided the best coverage along that road.5986 Mr Philips
explained that this could have been caused by multiple signal reflections from nearby hills
that may not have been accounted for in the prediction tools.5987

•

On Saturday 2 April 2004, at 09:23, Yellow 669—connecting to MIKAEL2 in southern
Beirut—called Yellow 457. At 09:29, mobile 165 activated BorjBrajneh-II_A (south-west
of MIKAEL2).5988 At 09:31, calling Yellow 425, Yellow 669 used MEA1, near the airport.
According to the Trial Chamber’s additional analysis, the average distance between the
BorjBrajneh-II_A and MEA1 cells would have required an average travelling speed of
around 97.9 kilometres per hour.5989

•

At 09:34, Yellow 669 called unattributed mobile 093 and connected to MATAR6, south of
the airport, at the start, and KHALDE1, further south, at the end of a call. At 09:43, mobile
165 used Barja_C, south of Beirut.5990 Based on the Trial Chamber’s analysis, the average

5982

Annex F of the judgment, row 26.
See paras 2691-2696.
5984
Exhibit P1259, p. 203.
5985
Annex F of the judgment, row 59.
5986
See above, at paras 2731-2734.
5987
J. E. Philips, T. 25 April 2017, pp 68-75.
5988
This occurred while receiving a call from an unattributed mobile 496, which had 32 contacts with mobile 165 and
one with mobile 935. Exhibit P1259, p. 205; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr
Ayyash), annex E, pp 386, 408.
5989
Annex F of the judgment, row 67.
5990
The call was from an unattributed mobile, which had no other contact with mobile 165, or with other personal
mobiles attributed to Mr Ayyash. Exhibit P1259, p. 205; exhibit P592.1.
5983
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distance between KHALDE1 and Barja_C would have required an average travelling speed
of about 117.6 kilometres per hour to travel in seven and a half minutes.5991 Both cells
provide predicted best server coverage to the coastal highway.5992

•

On Sunday 10 April 2004, at 17:08, mobile 165 connected to Touch’s Nabatieh_C for a
call to mobile 333—a common contact of landlines 696 and 851, and mobiles 170, 935 and
091—attributed to Mr Hussein Zaarour.5993 At 17:11, Yellow 669 called the same number,
activating HAROUF1.5994

•

Within a minute, at 17:12, and then at 17:35, Yellow 669 had two calls with Yellow 457,
activating Alfa’s HAROUF1 throughout. Receiving a call from Mr Zaarour’s mobile at
17:41, mobile 165 activated Nabatieh_C. At 17:45, Yellow 669 received a call from
Yellow 457, activating Alfa’s NABATI1 at the end of the call. 5995

•

In the evening, at 18:27, Yellow 669 used NABATI1.5996 At 18:30, receiving a call from
one of its frequent contacts, mobile 909—attributed to Mr Ayyash’s brother-in-law,
Mr Mohammed Amine Badreddine5997 —mobile 165 activated Nabatieh_C. At 19:01,
Yellow 669 activated NABATI1 for a call to mobile 617 linked to Mr Jaber and his ‘car
repair shop’.5998 At 20:04, 20:22 and 20:23, mobile 165 had three incoming calls
connecting to Nabatieh_C, one from mobile 333 linked to Mr Hussein Zaarour, and two
from mobile 854 linked to Mr Ayyash’s sister-in-law, Ms Bassima Al-Hajj.5999 At 20:25
and 20:34, Yellow 669 received calls from Yellow 763 and mobile 333 linked to Mr
Hussein Zaarour, activating HAROUF1 at the end of both calls.6000
Based on the Trial Chamber’s analysis, the average distance between Touch’s Nabatiyeh_C
and Alfa’s HAROUF1 cells between the three pairs of calls at 17:08-17:11, 17:35-17:41,

5991

Annex F of the judgment, row 68.
Exhibit P592.1.
5993
See para. 2686.
5994
Exhibit P1259, p. 209.
5995
Exhibit P1259, p. 209.
5996
It was a call to unattributed mobile 444, which had sixteen contacts with Yellow 669 in its attribution period.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 290.
5997
See para. 2729.
5998
See para. 2686.
5999
See para. 2686.
6000
Exhibit P1259, p. 209.
5992
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and 20:23-20:25, would have required an average speed of about 402.8, 280.8 and 254.4
kilometres per hour, respectively.6001 However, as discussed above, Mr Philips provided
evidence, based on Touch’s drive test, that the Nabatiyeh_C cell provided some coverage
in the Harouf area.6002 Additionally, Mr Donaldson demonstrated above, in paragraphs
2979-2982, that the two mobiles were travelling together.
2996. The Trial Chamber, like Mr Donaldson in his report, also considered the distance between
the cell towers used by the mobiles during the 85 pairs of calls. The Trial Chamber, however, used
both the start and end cell information available and was therefore able to analyse all 85 pairs. Of
these:

•

42 pairs involved cell towers up to a kilometre apart;6003

•

21 involved cell towers between one and two kilometres apart;6004

•

12 involved cell towers between two and five kilometres apart;6005

•

five involved cell towers between five and ten kilometres apart;6006

•

four involved cell towers between ten and 20 kilometres apart;6007 and

•

one pair involved cell towers between 20 and 21 kilometres apart. 6008
ii.

Submissions

2997. The attribution of Yellow 669 to Mr Ayyash between 23 December 2003 and 18 April
2004 is relevant to the Prosecution’s contention that Mr Ayyash left Lebanon in 2004 to perform
the Hajj pilgrimage in Mecca, Saudi Arabia, but remained in Lebanon during the 2005 Hajj.

6001

Annex F of the judgment, rows 74-75, 78.
See above, at paras 2731-2734.
6003
Annex F of the judgment, rows 2, 4, 9, 11-12, 16-19, 22-23, 26-27, 30, 38, 40, 43-45, 50-56, 60-62, 64-65, 69, 7273, 76-77, 79-80, 82-85.
6004
Annex F of the judgment, rows 5-6, 8, 13-15, 20, 33-37, 39, 46-48, 57, 63, 66, 70-71.
6005
Annex F of the judgment, rows 3, 7, 21, 29, 31-32, 58-59, 67, 74-75, 78.
6006
Annex F of the judgment, rows 10, 25, 28, 42, 49.
6007
Annex F of the judgment, rows 1, 24, 81.
6008
Annex F of the judgment, row 41.
6002
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2998. The Prosecution concedes that if Mr Ayyash had travelled to Saudi Arabia in January 2005,
he could not have continued the normal use in Lebanon of mobiles attributed to him.6009
2999. It attributes Yellow 669 to Mr Ayyash from 23 December 2003 until at least 18 April
2004.6010 A handset used with Yellow 669—IMEI35252200022555—was subsequently used with
his personal mobile 170 from 7 January 2005.6011
3000. In addition, forty of Yellow 669’s 77 contacts, including all of its top ten most frequent
contacts, coincided with those of at least one of Mr Ayyash’s personal mobiles. Further, some of
Yellow 669’s contacts were closely linked to Mr Ayyash, such as one of his car trade associates
and someone who bought vehicles from him.6012 Yellow 669 most frequently activated cells near
Mr Ayyash’s homes in Hadath and Harouf.6013
3001. Finally, Yellow 669 never contacted personal mobile 165. When the two mobiles were
used within ten minutes of one another, 54 per cent of those calls activated cell towers less than
one kilometre apart. And 31 per cent of those calls activated cell towers less than two kilometres
away from each other.6014
3002. The Ayyash Defence made no specific submissions with regard to Yellow 669, but argued
generally that the Prosecution failed to attribute the network mobiles to Mr Ayyash, as in
attributing them it relied primarily on their unreliable co-location with the personal mobiles, whose
attribution to Mr Ayyash had in turn not been proven.6015
iii.

Findings

3003. To commence, the Prosecutor did not plead in the amended consolidated indictment, nor
in his two final pre-trial briefs, that Mr Ayyash was using Yellow 669.
3004. As a matter of law, and to provide notice to an Accused of the case against them, material
facts, not evidence, have to be pleaded. The Trial Chamber considers that Mr Ayyash’s potential

6009
6010
6011
6012
6013
6014
6015

Prosecution final trial brief, para. 282.
Prosecution final trial brief, para. 304.
Prosecution final trial brief, para. 305.
Prosecution final trial brief, para. 306.
Prosecution final trial brief, para. 307.
Prosecution final trial brief, para. 308.
Ayyash Defence final trial brief, paras 670-671.
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use of this mobile until April 2004―which is almost seven months before the period pleaded
indictment period―which commenced on 11 November that year, was not a material fact that
required pleading in an indictment.
3005. However, if the Prosecution was intending to use this fact against Mr Ayyash, even if only
to negate that he travelled for the Hajj in January 2005, this should have been set out clearly in the
pre-trial briefs and the opening statements. Notwithstanding this, as it is not a material fact and is
a matter of evidence, the Ayyash Defence was on notice of it through Mr Donaldson’s analysis of
it in his attribution report, and in particular its annex A entitled ‘Telephone usage 28-01-04 to 0802-04’ which explains the significance of Yellow 669. This is not of course where such an
explanation should be. It should be upfront in a pre-trial brief.
3006. For these reasons, the Trial Chamber is satisfied that it can make positive findings in respect
of Mr Ayyash’s use of the mobile and that no substantive point about a lack of notice has arisen.
3007. The Trial Chamber has found that Mr Ayyash was the principal user of personal mobile 165
between 23 April 2002 and 18 April 2004, and of personal mobile 170 from 7 January to
26 November 2005.
3008. Yellow 669’s SIM was used with handset IMEI 35252200022555 from 25 December 2003
to Thursday 6 January 2005. From Friday 7 January 2005, Mr Ayyash’s personal mobile 170 used
the same handset. This strongly associates Mr Ayyash with Yellow 669.
3009. Yellow 669’s subscription and contact profile reveals little of the identity of its user.
Mr Donaldson concluded that Yellow 669’s shared contacts with other mobiles attributed to
Mr Ayyash would normally be a negative indicator of a single user of these mobiles. This is
because multiple mobiles are not ordinarily needed to contact the same people. However,
Yellow 669 shared contacts not only with Mr Ayyash’s personal mobile 165, with which it had an
overlapping attribution period, but also with mobiles 935 and 170, of which Mr Ayyash was the
principal user at a later stage.
3010. The Trial Chamber is not convinced that Yellow 669’s cell activations in the area of
locations relevant to Mr Ayyash support the mobile’s attribution to him, as it has received no
reliable evidence as to his presence at his two residences or at the Markaba Civil Defence station.
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3011. The comparison of the five most frequently used cells by Yellow 669 and mobile 165,
although not inconsistent with the two having the same user, is based on partial cell data. Further,
four of these cells are in south Beirut, and are therefore geographically insufficiently distinctive to
allow for relevant inferences to be drawn. However, the Trial Chamber considered in favour of
attribution the fact that Yellow 669’s handset was later used with mobile 170.6016
3012. The Trial Chamber received evidence from Mr Philips that overlapping calls do not
necessarily exclude that the mobiles had a single user. Exceptionally this may occur, and it is not
inconsistent with a single user if the mobiles activate the same cell or adjacent cells, or—when
they are on different networks—cells with overlapping predicted best server coverages.6017
Therefore, the seven instances of calls overlapping in time do not preclude a conclusion that the
two mobiles were used by the same person during the 97 days, given that during these calls the
mobiles activated cells with overlapping predicted best server coverage areas.6018 Additionally, the
mobiles were never in contact with each other.
3013. Mr Donaldson’s examples demonstrating the common movements of the two mobiles
weigh in favour of a finding that they had a single user. The movements of the mobiles on 12 and
26 February, and 14 April 2004 in the different areas of Lebanon, outside the areas of most
frequently used cells in Beirut, are particularly persuasive.
3014. However, the Trial Chamber has considered Mr Donaldson’s co-location analysis of
Yellow 669 and mobile 165 with caution. It carefully reviewed his evidence and, additionally, it
has considered the cell activations of 26 additional examples of close-in-time call pairs that
Mr Donaldson did not analyse, and carried out its own further analysis of all 85 pairs of calls.
3015. The Trial Chamber emphasises that it does not have Mr Philips’s technical expertise to
ascertain potential co-location, but is of course required to determine whether it is satisfied that
two or more mobiles had a single user. The Trial Chamber followed Mr Philips’s basic
methodology and carried out a basic analysis of cell activations and time between pairs of calls.
Some rudimentary methods of determining potential co-location do not require any particular
advanced technical expertise, such as when two mobiles sequentially make or receive calls which
6016
6017
6018

See paras 2761-2762.
See sub-section (A) ‘Single user analysis’, above.
See sub-section (A) ‘Single user analysis’, above.
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connect to the same cell or—when the mobiles are from different network providers—to cells with
overlapping predicted best server coverages.
3016. By employing this method, the Trial Chamber found that 60 of the 85 pairs involved the
use of cell sectors whose predicted best server coverage overlapped. That is straightforward.
3017. For further fifteen pairs, the average distances between the coverage areas of the cells
connected each time could be travelled in the time available, in some cases at walking speed, and
in some instances at speeds of between 6.4 and 83.3 kilometres per hour in a vehicle.
3018. Although the Trial Chamber does not have the necessary expertise to determine general
traffic conditions in Lebanon, at its most basic, and using Mr Philips’s terminology, it would
appear that this does not preclude co-location of the two mobiles in any of these instances. The
Trial Chamber stresses that, on the issue of co-location, it is not substituting its technical expertise
for that of Mr Philips, but rather has performed this additional analysis on the evidence it has
received to ascertain whether co-location was possible for these two mobiles, where this was not
exhaustively explored by the Prosecution.
3019. The Trial Chamber has further identified eight pairs of calls involving distances which
would have required an average speed exceeding 90 kilometres per hour to travel ‘as the crow
flies’. For four of these pairs, Mr Donaldson illustrated on maps how the mobiles travelled in
tandem from areas located to the south of Beirut to southern Beirut on Thursday 17 February 2004,
and in the area of Nabatiyeh on Sunday 10 April 2004. Further, the numbers that mobile 165 and
Yellow 669 contacted during these cell activations are linked to Mr Ayyash’s family and business
associates.
3020. In particular, on 17 February 2004, Yellow 669 called a mobile linked to Mr Ayyash’s
brother, Ali, and brother-in-law, Mr Ali Zaarour while using NAAMEH1. Mobile 165 connecting
to Naameh_B received a call from mobile 617 linked to Mr Jaber’s car repair shop. Before and
after these calls, the two mobiles had calls with numbers which were also in contact with
Mr Ayyash’s mobile 935.
3021. On Sunday 10 April 2004, at 17:08 and at 17:11, both mobile 165 and Yellow 669 called
mobile 333 linked to Mr Hussein Zaarour, the brother of Mr Ayyash’s brother-in-law,
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Mr Ali Zaarour. Later, mobile 165 had contacts with Mr Ayyash’s brother-in-law, Mr Mohammed
Badreddine, a number linked to Mr Jaber and his car workshop, Mr Hussein Zaarour, and received
calls from Mr Ayyash’s sister-in-law, Ms Bassima Al-Hajj. Yellow 669 had contacts with other
Yellow mobiles.
3022. The mobiles’ calls with Mr Ayyash’s family, including Mr Hussein Zaarour, and
Mr Donaldson’s evidence on the two mobiles’ common movements cumulatively support the
inference that—notwithstanding the 10.8 kilometres average distance between the predicted best
server coverage areas of NAAMEH1 and Naameh_B, and their activations within 51 seconds—
Mr Ayyash was using Yellow 669 for the calls with his family and business associate. Regarding
number 617 associated with Mr Jaber, the Trial Chamber received evidence that multiple people
may have used this number.
3023. For three pairs of calls on 10 April 2004, analysed above, mobile 165 and Yellow 669
activated Nabatieh_C and HAROUF1 separated by periods of time ranging from around three to
five minutes. Similar cell activations occurred on Sunday 27 March 2004, when mobiles 165 and
Yellow 669 activated Nabatiyeh_C and HAROUF3 around seven minutes apart. Based on the
average distance between the predicted coverage areas of the two cells, this may have been
inconsistent with one person using the mobiles.
3024. However, the Trial Chamber received evidence from Mr Philips about the potential
coverage of the Nabatiyeh_C and Nabatiyeh_D cells near Harouf. This is based on Touch’s drive
tests in 2006 on the road between Harouf and Nabatiyeh, which discovered that Nabatieh_C
actually provided the best coverage along that road. The Trial Chamber has been satisfied with
Mr Philips’s explanation as to how someone using a mobile near Harouf could connect to either
Nabatieh_C or Nabatieh_D.6019
3025. On Friday 13 February 2004, from 13:22 to 14:10, the cell activation pattern of mobile 165
and Yellow 669 seems to show movement of the mobiles from Sidon to Beirut. On Saturday
2 April 2004, similar travel emerges but in the opposite direction from southern Beirut

6019

See sub-section (B) (1) (d) ‘Personal mobile 165’.

Case No. STL-11-01/T/TC

966 of 2642

18 August 2020

R332952

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(MIKAEL2, BorjBrajneh-II_A) to near the airport (MEA1, MATAR6) and further south
(KHALDE1, Barja_C).
3026. Alfa’s KHLADE1 and KHLADE3 and Touch’s Barja_C provide predicted coverage to a
highway on Lebanon’s western coast connecting Sidon and Beirut, which may explain the
calculated speed to travel the average distance between the KHALDE and the Barja cells within
the time between calls (145.7 and 117.6 kilometres per hour). However, the Trial Chamber did not
receive any evidence from either Mr Philips or Mr Donaldson, which would allow it to conclude
that the two mobiles may have been travelling in concert. Furthermore, Yellow 669 contacted
numbers which are either unattributed or anonymous Yellow mobiles.
3027. In conclusion, the Trial Chamber notes that mobile 165 and Yellow 669 connected to
overlapping cells within ten minutes between 25 December 2003 and 8 February 2004 eighteen
times, between 17 February and 27 March 2004 twenty-five times, between 30 March and 2 April
2004 six times, and between 3 and 17 April 2004 eleven times, which strongly support the
inference that the two mobiles had a common user.6020 The two mobiles’ activations of overlapping
cells within ten minutes on 60 occasions in Yellow 669’s attribution period from 23 December
2003 to 18 April 2004 weigh in favour of finding that Mr Ayyash was the principle user of that
mobile.
3028. However, without Mr Philips’s expert opinion regarding cell activations on 13 February
and 2 April 2004, the evidence is insufficient to support a finding on single use beyond reasonable
doubt. The Trial Chamber finds, based on the preponderance of the evidence, namely the common
movement and the number of overlapping cell activations, that it is more likely that Mr Ayyash
was Yellow 669’s principal user. As set out below, during the 2004 Hajj, more specifically from
at least 29 January to the morning of 8 February 2004, for four calls to an Alfa service number
someone other than Mr Ayyash used it.6021
3029. The attribution of Yellow 669 is relevant to Mr Donaldson’s comparison of this mobile’s
dormant state between 28 January and 8 February 2004 to the activities of network mobiles
Blue 233, Red 741 and Green 300 between 15 and 28 January 2005, to support the Prosecution’s

6020
6021

Annex F of the judgment.
See sub-section (B) (2) (g) (iii) ‘Findings’, below.
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assertion that Mr Ayyash travelled to Mecca to perform the Hajj pilgrimage in 2004, but remained
in Lebanon during the Hajj in 2005.
3030. However, even if someone other than Mr Ayyash used Yellow 669, it does not affect the
Trial Chamber’s findings regarding the attribution of Yellow 294, Blue 233, Green 300 and
Red 741 to Mr Ayyash.
(b)

Yellow 294

3031. The Prosecution attributes Yellow 294 to Mr Ayyash from 29 May 2004 to 7 January 2005.
This mobile is alleged to have been used in preparations for the attack on Mr Hariri, including
surveillance of him.6022 The Prosecution uses the mobile’s contact and geographical profile, and
its co-location with Mr Ayyash’s personal mobile 935, to prove that he was using it.
i.

Evidence
a.

Subscriber details

3032. Yellow 294 was a pre-paid Alfa mobile that was activated on 15 January 2003 and
deactivated on 5 May 2005.6023 The subscriber’s name was ‘Ghamlouch Abdel Majid’ with the
address of Jamous Street, Khalil Building 2nd floor, Beirut.6024 According to Mr Gary Platt, the
Prosecution could not find and interview Mr Abdel Majid.6025
b.

Attribution period

3033. Mr Andrew Donaldson attributed Yellow 294 to Mr Ayyash from 29 May 2004 to
7 January 2005. During this period the mobile’s contact and geographical profiles were consistent,
and it used one handset. Before and after this period, the mobile was used with different handsets,
and the most frequently used cells were mostly distinct from those it activated during the

6022

Amended consolidated indictment, para. 15 (d).
Exhibit P887 (Alfa subscriber note for Yellow 294); exhibit P797 (Extract from Alfa subscriber database), p. 4
(ERN D0472167). See also exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
321, p. 136 (table of subscriber details); exhibit P796.1 (Network analysis report – updated 8 February 2018), paras
1131-1132.
6024
Exhibit P887; exhibit P797, p. 4 (ERN D0472167). See also exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 322, p. 136 (table of subscriber details); exhibit P796.1 (Network analysis
report – updated 8 February 2018), para. 1131.
6025
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1131; Gary Platt, T. 6 April 2016, p.
36.
6023
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attribution period. After 7 January 2005, Yellow 294 was no longer in contact with any of the
Yellow network mobiles that it had been in contact with during the attribution period. 6026
c.

Contact profile

3034. According to Mr Donaldson, Yellow 294 was in contact with 13 other Yellow network
mobiles, which accounted for 85 per cent of its 615 calls.6027 Mr Platt also examined Yellow 294’s
activity and found that, excluding contact with service numbers, it was involved in 552 calls during
the attribution period. Eighty-eight per cent or 522 of those calls, were with other Yellow network
mobiles.6028 Every other Yellow network mobile was in contact with Yellow 294.6029
3035. Outside of the contacts with the Yellow network mobiles, Yellow 294 was in contact with
two landlines ending in 361 and 362, subscribed to the Protel company.6030 According to
Mr Donaldson, Yellow 294 called these two landlines 59 times during the attribution period,
accounting for 9.6 per cent of all of Yellow 294’s calls. These two landlines were also in contact
with Mr Ayyash’s personal mobiles 935, 165 and 170, and Yellow 669. 6031
3036. Mr Platt noted that Yellow 294 also called Al-Rassoul Al-Aazam Hospital, known in
English as the Great Prophet Hospital, twice during the attribution period.6032
3037. Yellow 294 received text messages from service numbers and from Yellow 513 on
12 November 2004; however, according to Mr Platt, the Prosecution does not have the content of
these messages.6033

6026

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 323-329.
Exhibit P1240, pp 33-53; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
para. 334.
6028
Exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 1135-1138.
6029
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1116.
6030
Exhibit P1630 (Subscriber note for landline 361); exhibit P1635; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 335; exhibit P796.1 (Network analysis report – updated 8 February 2018),
para. 1141.
6031
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 290, 335-336; Andrew
Donaldson, T. 19 July 2017, pp 34-39.
6032
Exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1142; exhibit P1606 (Subscriber note
for landline 206).
6033
Exhibit P1240, p. 47; exhibit P796.1 (Network analysis report – updated 8 February 2018), para. 1134.
6027
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d.

Geographic profile

3038. Mr Donaldson attributed Yellow 294 to Mr Ayyash predominantly through its
geographical profile and co-location analysis.6034 He considered two additional attribution points,
namely that the mobile ceased to use the cells providing the predicted best server coverage for the
Civil Defence station in Markaba at the time of Mr Ayyash’s transfer to Doueir on 1 November
2004, and the mobile’s activity on 20 November 2004, when Mr Ayyash had a car accident. 6035
3039. Mr Donaldson explained that the cell towers most frequently used by Yellow 294 and
personal mobile 935—SFEIR2 and NABATI1—were identical.6036 HADATH1 and different cell
sectors of HAROUF and SFEIR ranked in the first five most often activated cells for Yellow 294
and mobile 935.6037
3040. Yellow 294’s most frequently used cell towers were in the area of Mr Ayyash’s residences
in Hadath and Harouf.6038

6034

Andrew Donaldson, T. 19 July 2017, p. 34.
Andrew Donaldson, T. 19 July 2017, p. 34.
6036
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 339-340.
6037
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 340.
6038
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 373, 696; Andrew
Donaldson, T. 19 July 2019, pp 39-41.
6035
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Slide 105 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
3041. Mr Donaldson provided evidence that both mobile 935 and Yellow 294, among other
mobiles, were active while Mr Ayyash was employed at the Markaba Civil Defence station
between December 2003 and 30 October 2004.6039 Yellow 294 and mobile 935 activated
MHAIBI1—located in the area of the village of Markaba—with its last activation on
30 October 2004, which was the final day he was stationed there before his transfer to the Doueir
station.6040 During the five months when Mr Ayyash was at the Markaba Civil Defence station and

6039

Andrew Donaldson, T. 19 July 2017, pp 59-60; exhibit P1160; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), paras 637-642.
6040
Andrew Donaldson, T. 19 July 2017, p. 60; exhibit P1162; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), paras 153-154, 640-642.
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which coincided with the attribution period, Yellow 294 activated MHAIBI1 12 times while
mobile 935 activated MHAIBI1 35 times, primarily between September and October 2004. 6041
3042. Mr Donaldson considered that Mr Ayyash’s accident involving his BMW served as a
further attribution point for Yellow 294. This mobile and mobile 935 were both used on
20 November 2004 after Mr Ayyash had an accident in his BMW.6042 Further evidence about the
accident is above in sub-section (B) (1) (f) ‘Personal mobile 935’. Mr Donaldson stated, from
analysing the relevant call sequence tables on the day of the accident, that Yellow 294 had a series
of calls with Yellow 457 and Yellow 932, interposed in time with calls made to and received from
mobile 935, activating cells in the area of the accident.6043
3043. Cell activations of Yellow 932 show that after receiving a call from Yellow 294 at 22:20 it
moved from south Beirut to the area of the accident, first using Naameh_B then Rmalleh_C. By
00:35, Yellow 294 had moved to Furn al Shebak, near Beirut Airport, where the tow truck
company had a depot, and Yellow 932 was back in south Beirut.6044 Mr Donaldson testified that
this is consistent with Mr Ayyash collecting his vehicle from that depot. 6045 He demonstrated these
calls in the following map:

6041

Exhibit P1240, pp 37, 39-40, 43-44; exhibit P1261, pp 4, 9-10, 13, 21, 43, 52, 54, 60, 64, 68, 73.
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 618; Andrew Donaldson,
T. 19 July 2017, pp 73-74, 80-81.
6043
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 619-627.
6044
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 618-627; exhibit P1240,
p. 48; exhibit P1243 (Call sequence table of Yellow 932), p. 48; exhibit P698 (Statements of Witness PRH086), p. 8
(ERN 60308757), para. 11; Andrew Donaldson, T. 19 July 2017, pp 80-82.
6045
Andrew Donaldson, T. 19 July 2017, p. 82.
6042
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 253
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e.

Single user analysis—Yellow 294 and mobile 935

3044. Yellow 294’s attribution period to Mr Ayyash of 29 May 2004 to 7 January 2005
overlapped with that of Mr Ayyash’s mobile 935, namely of 31 May 2004 to 13 January 2005.6046
3045. It also partly shared its attribution period with that of Blue 322 (18 October 2004 to
27 December 2004) and Green 300 (30 September 2004 to 14 February 2005).6047 The single user
analysis of Yellow 294 and mobile 935 is set out below. The single user analysis of Yellow 294
with Blue 322 and Green 300 is set out at paragraphs 3084-3096, 3173-3189 below.
3046. Further, Mr Philips analysed one pair of calls of Yellow 294 and Red 741 on 4 January
2005. The Trial Chamber however will not consider this evidence because Red 741’s attribution
period started on 14 January 2005, and therefore did not overlap with that of Yellow 294. 6048
3047. Yellow 294 was never in contact with personal mobile 935 during the relevant period.6049
There was one overlapping call involving both mobiles, on 19 October 2004. Yellow 294 called
Yellow 932 from 16:01:45 to 16:03:14, while mobile 935 called a mobile number, ending in 617,
linked to Mr Ayyash’s business associate, Mr Ghaleb Jaber and his car mechanic’s shop, at
16:02:26 for 26 seconds.6050 Both mobiles activated MIKAEL3, which is in the Hadath area.6051
3048. Mr Philips analysed 44 pairs of calls in relation to Yellow 294 and mobile 935 on 14 days
between September 2004 and January 2005. These were: 1, 9 and 19 October; 6 and 10
November;6052 21-23, 27-29 and 31 December 2004; and 2 and 4 January 2005.6053 Mr Philips

See sub-section (B) (1) (f) (iii) ‘Findings’.
See sub-sections (B) (2) (c) (iii) ‘Findings’ and (B) (2) (e) (iii) ‘Findings’.
6048
See sub-section (B) (2) (f) (iii) ‘Findings’.
6049
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 57, 66,
86, 203-206; exhibit P1240, pp 33-53; exhibit P1261, pp 1-97; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 345; Andrew Donaldson, T. 19 July 2017, p. 42.
6050
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 52, 57;
exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), p. 294. See above, at para. 2686.
6051
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 52; exhibit
P1259, p. 294.
6052
In Mr Philips’s analysis of the calls involving Yellow 294 and mobile 935 on 10 November 2004, there is one
additional pair of calls which occur within one hour of each other where the users activate cells SFEIR2 and
HADATH1—which Mr Philips does not comment on. Therefore, the Trial Chamber has not included it in the relevant
statistics for the single user analysis for these two mobiles, exhibit P1111 (Expert report of John Edward Philips –
Single user analysis, Suspect 1, Mr Ayyash), p. 64.
6053
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 40-41, 46,
48-49, 52-53, 60-64, 68, 71-74, 76, 78-81, 83-84, 87-89; exhibit P1259, pp 282-283, 288-289, 294-295, 301-304, 322330.
6046
6047
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determined that 17 of the analysed pairs were in the category of ‘could be co-located’6054 and 27
fell in the category of ‘would not preclude co-location’.6055 On eight occasions, the two mobiles
activated the same cells, SFEIR2, NABATI1, MIKAEL3, ROUEIS3, HARA3, MAAROB1,
RAHHAL1 and RADOUF3, within less than five minutes, and on an additional five occasions,
they used identical cells within ten minutes.6056
3049. For example, the map and call sequence table extract below show two pairs of calls on
1 October 2004 involving Yellow 294 and mobile 935 (calls 1 and 2 and calls 4 and 5) and the
cells activated during the calls by both mobiles. Mr Philips explained that the first pair of calls was
separated by approximately 9.75 minutes and used cells HADATH1 and SCHARL2, which had
some contiguous best server coverage, and thus ‘would not preclude the mobiles from being colocated’. Mr Philips concluded that calls 4 and 5, made within 8.75 minutes of each other and
activating the same cell, SFEIR2, ‘could be co-located’.6057

6054

On 1, 9, 19 October, 10 November, 21, 23, 28-29 December 2004, and 2 January 2005.
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 40-41, 46,
48-49, 52-53, 60-64, 68, 71-74, 76, 78-81, 83-84, 87-89; exhibit P1113 (Expert report of John Edward Philips –
Revised single user analysis, with end cell review), pp 21-27; John Edward Philips, T. 21 April 2017, pp 27-28, 3334, 37-39, T. 24 April 2017, p. 27.
6056
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 40-41, 49,
52-53, 64, 68, 73-74, 76, 79-83, 87; exhibit P1113 (Expert report of John Edward Philips – Revised single user
analysis, with end cell review), pp 21-27.
6057
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 40.
6055
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 40
3050. Mr Philips analysed another example of possible co-location between Yellow 294 and
mobile 935, as well as Green 300, on 29 December 2004. The calls shown in the map below
occurred in a period under 59 minutes and all activated the same cell, RAHHAL1, and therefore
Mr Philips concluded the mobiles could be co-located over this period.6058 Mr Donaldson provided
evidence that the cells that the three mobiles activated, RAHHAL1 and MAAROB1, were not

6058

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 83; John
Edward Philips, T. 21 April 2017, pp 38-39; exhibit P1935 (PowerPoint presentation on single user analysis, John
Edward Philips), slides 246-249.
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among their most frequently used cells, which he considered consistent with the three mobiles
carried by the same person on that day.6059

Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 248
3051. Mr Donaldson analysed a broader period shared between Yellow 294 and mobile 935,
namely between 31 May 2004 and 7 January 2005,6060 whereas Mr Philips’s analysis spans from
September 2004 to January 2005.6061 Mr Donaldson gave evidence that there were 137 days on

6059
Andrew Donaldson, T. 24 August 2017, pp 38-39; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 494, annex D, p. 346. See also exhibit P2025.1 (Additional co-location presentation,
Andrew Donaldson), slides 37-39.
6060
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 343-344, 375.
6061
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 14-15,
34-89, 203-206.
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which the two mobiles were both used.6062 On 163 occasions where the mobiles were used within
ten minutes of each other, 52 per cent of the calls activated the same cell, 16 per cent activated cell
towers less than one kilometre apart and another 16 per cent activated cell towers less than two
kilometres apart.6063
3052. Mr Donaldson concluded that Yellow 294 moved in concert with mobile 935 on at least
135 of the 137 days.6064 In his report, he highlighted nine days of common movements of
Yellow 294 and mobile 935, on 18-19, 25-26, 30 December 2004, 1, 3, and 5-6 January 2005, and
illustrated these mobiles’ travels from Harouf to Beirut on 19 December 2004, and from Keserwan,
to the north of Beirut, to Harouf, in the south, on 26 December 2004.6065
3053. Mr Donaldson noted two potential inconsistences.6066 On 18 August 2004 at 19:15:19 and
19:15:57, Yellow 294 activated AITAT2, south-east of Beirut, and one minute later, at 19:16:58,
and then again at 19:18:35, mobile 935 used a cell mast 12.7 kilometres away in west Beirut, more
specifically the CARACA2 cell.6067 However, at 19:21:53, the same mobile used RNAMAN3,
which provided predicted best server coverage adjacent to AITAT2. Then, at 19:26:16, mobile 935
connected to MANSOU3.6068 The following map created in the electronic presentation of evidence
software demonstrates these calls:

6062

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 348; Andrew Donaldson,
T. 19 July 2017, pp 41-42.
6063
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 348, 377; Andrew
Donaldson, T. 19 July 2017, p. 43.
6064
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 351, annex D, pp 303312; Andrew Donaldson, T. 19 July 2017, p. 51.
6065
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash) paras 352-362, annex D, pp 303312; Andrew Donaldson, T. 24 August 2017, pp 30-32, 36-38. See also exhibit P2025.1, slides 10-35.
6066
Andrew Donaldson, T. 19 July 2017, pp 42-43; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 351, 376.
6067
Andrew Donaldson, T. 19 July 2017, p. 51; exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), p.
251; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 351.
6068
Andrew Donaldson, T. 19 July 2017, pp 51-52, T. 20 July 2017, pp 62-63, T. 22 August 2017, pp 6-7; exhibit
P1259, p. 251; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 351. See also
exhibits P2108 (Maps of calls on 18 August 2004 by Yellow 294 and mobile 935), P2108.1 (Maps of calls on
18 August 2004 by Yellow 294 and mobile 935), p. 7.
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Maps of calls on 18 August 2004 by Yellow 294 and mobile 935—exhibit P2108.1, p. 1
3054. According to Mr Donaldson, the distance between CARACA2 and RNAMAN3 could not
be travelled in four minutes.6069 He could not explain these cell activations, but added that before
it occurred, the two mobiles were using the same cell (MIKAEL3), and cells in close proximity
(MIKAEL3 and HARA2) for calls made not more than 20 minutes apart.6070 As the azimuths of
MANSOU3 and RNAMAM3 were generally facing each other in a rural and mountainous area,
Mr Donaldson did not find these cell activations anomalous, but acknowledged that this
determination falls within Mr Philips’s expertise. Mr Philips, however, did not provide evidence
about this specific occurrence.6071
3055. Call data records of mobile 935 show a similar inconsistency on 13 November 2004,
namely that mobile 935 appeared to have travelled 27 kilometres, the distance between two cell

6069

Andrew Donaldson, T. 19 July 2017, pp 52-53.
Andrew Donaldson, T. 19 July 2017, pp 52-55, 57-58, T. 20 July 2017, pp 62-63; exhibit P1259, p. 250. See also
exhibit P2108; exhibit P2108.1, pp 5-6.
6071
Andrew Donaldson, T. 19 July 2017, pp 52-53, T. 22 August 2017, pp 6-7; exhibit P2108.1, p. 7. See also exhibit
P2109 (Google earth maps including topography). Alfa did not provide the predicted best server coverage of
MANSOU3, Andrew Donaldson, T. 22 August 2017, p. 7. As Mr Philips analysed calls between 30 September 2004
and 14 February 2005, he therefore did not testify on this anomaly.
6070
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masts, BAYDAR1 and HARA1, that it used for two calls five minutes apart from each other, at
18:57 and 19:02.6072 Meanwhile, Yellow 294 used the HARA1 cell at 18:59:40.6073 Mr Donaldson
could not explain these cell activations.6074 However, he demonstrated that the mobiles were using
the same cells for close-in-time calls made some 20 minutes earlier and within minutes after this
ostensible anomaly.6075
ii.

Submissions

3056. The Prosecution submits that Mr Ayyash was the user of Yellow 294 from 29 May 2004
to 7 January 2005.6076 The primary method for attributing Yellow 294 to Mr Ayyash is through
co-location analysis with mobile 935.6077 Other evidence supporting the attribution of the network
mobiles to Mr Ayyash includes comparison of geographic profiles with the personal mobiles and
handset analyses.6078
3057. The Prosecution argues that the pattern of use of Yellow 294 and mobile 935 shows a
‘striking correspondence’ to two known events in Mr Ayyash’s life. These are, first, that both
mobiles activated cells providing coverage to Mr Ayyash’s workplace at the Markaba Civil
Defence station only while he was stationed there and never thereafter.6079 And, second, that the
mobiles were also used in the area and at the time of the BMW accident on 20 November 2004.6080

6072

Andrew Donaldson, T. 19 July 2017, pp 53-54, T. 22 August 2017, p. 17; exhibit P1261, p. 76; exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 351.
6073
Andrew Donaldson, T. 19 July 2017, pp 53-54; exhibit P1240, p. 47; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 351. See also exhibit P2110 (Maps of calls on 13 and 14 November 2004 by
Yellow 294 and mobile 935), pp 3-4.
6074
Andrew Donaldson, T. 19 July 2017, p. 54.
6075
Andrew Donaldson, T. 19 July 2017, pp 55-56, T. 22 August 2017, p. 17; exhibit P1259, p. 305. See also exhibit
P2110, pp 2-4. These close-in-times calls were made within three minutes and five minutes, respectively.
6076
Prosecution final trial brief, para. 267.
6077
Prosecution final trial brief, paras 210, 270-274.
6078
Prosecution final trial brief, para. 212.
6079
Prosecution final trial brief, paras 232, 271-274; Prosecution closing submissions, T. 12 September 2018, pp 9799.
6080
Prosecution final trial brief, paras 271, 275-280; Prosecution closing submissions, T. 12 September 2018, pp 95,
97-99.
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3058. The Ayyash Defence submits that the evidence cannot attribute mobile 935 to Mr Ayyash
beyond reasonable doubt.6081 Therefore, it argues, the co-location evidence did not establish that
Mr Ayyash was the user of Yellow 294.6082
iii.

Findings

3059. The subscriber information and the contact profile do not assist in identifying the user of
Yellow 294. The mobile operated as part of a network.6083
3060. Yellow 294’s geographical profile shared common features with that of Mr Ayyash’s
personal mobile 935. The Trial Chamber has found that he was its principal user between 31 May
2004 and 13 January 2005.
3061. The common geographical features are the most frequently connected cells around Mr
Ayyash’s registered residences in Hadath and Harouf, cells in Markaba when Mr Ayyash was
employed there, and cells activated on 20 November 2004 in an area where Mr Ayyash had a car
accident. However, some caution must be exercised here as the similarities shown in the two
mobiles’ most frequently used cells are based on partially available cell data.
3062. Mr Philips concluded that the two mobiles may have co-located or that the calls would not
preclude co-location on 14 days between Friday 1 October 2004 and Tuesday 4 January 2005. The
17 instances of possible co-location on nine days favour, in the Trial Chamber’s view, that the two
mobiles had a single user. This is also supported by the eight pairs of calls that activated the same
cells within five minutes, and the five pairs of calls using identical cells within ten minutes.
Furthermore, Mr Donaldson’s analysis also supports this conclusion.
3063. The calling patterns are also consistent with a single person using Yellow 294 and
mobile 935. In particular, there were no contacts between the two mobiles and only one instance
of an overlapping call on Tuesday 19 October 2004—where mobile 935 made an outgoing call
while Yellow 294 was still on an ongoing call—for an overlapping period of 26 seconds.

See paras 2856-2861.
Ayyash Defence final trial brief, paras 670-671; Ayyash Defence closing submissions, T. 17 September 2018,
pp 98-103, 116-118.
6083
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (F) (7)
‘Findings’.
6081
6082
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3064. However, Mr Philips acknowledged that even a few instances of overlapping calls could
be consistent with a single person using both mobiles, and the mobiles used the same cells for
these calls. The odd cell activations on Wednesday 18 August and Saturday 13 November 2004
that Mr Donaldson noted do not appear as dislocation of the two mobiles. On both days, only one
mobile alone, mobile 935, as opposed to two, activated distant cells within a short time. As such,
these activations do not impact the single user analysis of Yellow 294 and mobile 935.
3065. The Trial Chamber is therefore satisfied that a single person used Yellow 294 and
mobile 935 in their overlapping period of use. Based on the cumulative weight of the consistent
handset use and consistent contact and geographic profiles, the Trial Chamber is also satisfied with
Mr Donaldson’s determination of Yellow 294’s attribution period.
3066. The Trial Chamber has found that mobile 935’s principal user from Sunday 1 August 2004
to Thursday 13 January 2005 was Mr Ayyash.6084 The number of possible co-locations, especially
those that involved calls made within short periods, and or occurred outside Beirut, eliminates the
possibility of any coincidence that someone else other than the principal user of mobile 935 used
Yellow 294.
3067. The Trial Chamber therefore finds that the only reasonable inference based on the evidence
is that Mr Ayyash was the user of Yellow 294 from Saturday 29 May 2004 to Friday 7 January
2005. It is therefore satisfied of this beyond reasonable doubt.
(c)

Blue 322

3068. Blue 322, according to the amended consolidated indictment, was used by Subject 14 for
preparations for the attack on Mr Hariri, including some surveillance.6085 The Prosecution’s final
trial brief, however, states that while Subject 14 was its user as of Thursday 6 January 2005,
Mr Ayyash used it between Monday 18 October 2004 and Monday 27 December 2004.6086

See sub-section (B) (1) (f) (iii) ‘Findings’.
Amended consolidated indictment, paras 15 (c), 18.
6086
Prosecution final trial brief, annex E, p. 2; Prosecution closing submissions, T. 11 September 2018, p. 31. See also
exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), p. 3; John Edward Philips, T. 21 April 2017, pp 27, 42.
6084

6085
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3069. To prove that Mr Ayyash was using it, the Prosecution relied on its co-location with his
personal mobile 935 and Yellow 294.
i.

Evidence
a.

Subscriber details

3070. According to Touch’s records, Blue 322 was activated on 4 October 2004 and deactivated
on 5 October 2005.6087 The person whose name and identification documents were used on the
subscriber form stated that he never purchased this SIM card.6088
b.

Attribution period

3071. The Prosecution final trial brief states that while Subject 14 was its user as of 6 January
2005, Mr Ayyash used it between 18 October 2004 and 27 December 2004.6089 The Trial Chamber
received evidence that Blue 322 was first used on 18 October 2004.6090 According to Mr Philips,
the mobile became inactive after 27 December 2004, and until that date, it is consistent with having
the same user as mobile 935 and Yellow 294.6091
c.

Single user analysis

3072. Blue 322 (18 October 2004 to 27 December 2004) shared attribution periods with
Mr Ayyash’s mobile 935 (31 May 2004 to 13 January 2005) and Yellow 294 (29 May 2004 to
7 January 2005), as well as Green 300 (30 September 2004 to 14 February 2005).6092 The
attribution period of Blue 322 does not overlap with that of Yellow 669, Blue 233 and Red 741.6093
The evidence on co-location of Blue 322 and Green 300 is analysed in paragraph 3161 below.6094

6087

Exhibit P1101, p. 1.
Exhibit P467 (Subscriber documentation for Blue mobiles), ERN SI-0001710; exhibit P573 (Statement of Witness
PRH090), paras 10-15; Witness PRH090, T. 2 September 2015, pp 80-81.
6089
Prosecution final trial brief, annex E, p. 2; Prosecution closing submissions, T. 11 September 2018, p. 31. See also
exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), p. 3; John Edward Philips, T. 21 April 2017, pp 27, 42.
6090
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (E) ‘Blue
network’.
6091
John Edward Philips, T. 21 April 2017, pp 27, 42; exhibit P1936 (Expert report of John Edward Philips – Single
user analysis in relation to Blue 322, Blue 324 and Blue 585), p. 3. Mr Philips also found it consistent with sharing a
user with Green 300 during this period. This part of the evidence will be addressed below.
6092
See sub-sections (B) (1) (f) (iii) ‘Findings’ and (B) (2) (b) (iii) ‘Findings’.
6093
See sub-sections (B) (2) (a) (iii) ‘Findings’, (B) (2) (c) (iii) ‘Findings’ and (B) (2) (f) (iii) ‘Findings’.
6094
See sub-section (B) (2) (e) (iii) ‘Findings’.
6088
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3073. Mr Philips, after analysing, mid-trial, the possible co-location of Blue 322, Green 300,
Yellow 294 and personal mobile 935, concluded:
Over the period 18th October to 27th December 2004, mobile 3067322 was found to be
consistent with being used by the same user as mobiles 3159300, 3205294 and 3523935,
and no exceptions were found when 3067322, and any other of the 3 aforementioned
mobile phones, were precluded from being co-located.6095

Blue 322 and mobile 935
3074. Mr Philips analysed 36 pairs of calls in relation to Blue 322 and mobile 935 on 22 days.
These days were: 18-23, 25, 27 October, 3, 5, 10, 17, 29 November, and 17-18, 21-27 December
2004.
3075. Mr Philips determined that 26 of the analysed pairs fell into the category of ‘could be colocated’ and the remaining ten ‘would not preclude co-location’.6096 The 26 pairs of calls falling
into Mr Philips’s first category were separated by between one and 56 minutes. Five of these were
within five minutes,6097 and six within ten minutes.6098
3076. As an example, the call sequence table extract and map below represent three pairings—
calls 1 and 2, calls 2 and 3 and calls 4 and 5—of mobile 935 and Blue 322 with their cell activations
on the afternoon of Wednesday 20 October 2004. In this example, Mr Philips concluded that the
first two pairings could co-locate, while the third ‘does not preclude co-location’.

6095

Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in
Blue 585), p. 3.
6096
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in
Blue 585), pp 79-89, 91, 94-99, 102, 104-105, 108-109, 111, 113-114, 116, 118.
6097
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in
Blue 585), pp 94, 97, 105, 108, 114.
6098
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in
Blue 585), pp 87, 89, 99, 104-105, 109.
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Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324
and Blue 585—exhibit P1936, p. 83
Blue 322 and Yellow 294
3077. Mr Philips analysed 13 pairs of calls in relation to Blue 322 and Yellow 294 on ten days,
namely on 19, 23, 25, 27 October, 3 November, 17, 22-23, 25 and 27 December 2004. He
determined that seven of the analysed pairs fell in the category of ‘could be co-located’ and
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qualified six as ‘would not preclude co-location’.6099 Possibly co-locating call pairs occurred one
to 36 minutes apart, and the two mobiles connected to Alfa’s SFEIR2, MIKAEL2, ROUEIS2,
HARA1 cells, and Touch’s Sfeir_A, Sfeir_B, Hai Kneisse_C cells.6100
3078. The extract from Mr Philips’s expert report on single user analysis including Blue 322
illustrates four pairs of calls of the two mobiles made within 34 minutes. Mr Philips categorised
calls 1 and 2 and calls 2 and 3 as ‘would not preclude co-location’ and calls 3 and 4 and calls 4
and 5 as ‘may be co-located’.6101

6099
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 81, 88, 90-91, 95, 102, 106-107, 111, 114, 117.
6100
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 89-91, 95, 106-107, 111, 117.
6101
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), p. 106.
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Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324
and Blue 585—exhibit P1936, p. 106
Overall pattern
3079. Blue 322 was never in contact with mobile 935 and Yellow 294 and there were no instances
of overlapping calls.6102

6102

Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 92-93, 100-101, 119-120.
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3080. According to Mr Philips, mobile 935 and Blue 322 possibly co-located in areas of south
Beirut and ‘well away from it’, which in his view showed ‘collective movement’.6103 One example
of this ‘collective movement’ is set out below and relates to both mobiles connecting first to
SFEIR3/Sfeir_A and then to SAOFAR2/Saufar_B on Wednesday 3 November 2004.

Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324
and Blue 585—exhibit P1936, p. 94
3081. Mr Philips’s overall conclusion was that the instances of possible co-location of the three
mobiles, Blue 322, mobile 935 and Yellow 294, were consistent with having the same user from
Monday 18 October to Monday 27 December 2004. Following a ten-day gap in its activity, starting
from January 2005, it stopped co-locating with mobile 935, and did not co-locate with Mr
Ayyash’s two personal mobiles 091 and 170 and then had 18 calls with Blue 233, which is also
attributable to Mr Ayyash.6104

John Edward Philips, T. 21 April 2017, pp 35-37. See also exhibit P1935 (PowerPoint presentation on single user
analysis, John Edward Philips), slides 235-238.
6104
John Edward Philips, T. 21 April 2017, pp 27, 42; exhibit P1936 (Expert report of John Edward Philips – Single
user analysis in relation to Blue 322, Blue 324 and Blue 585), pp 3-5.
6103
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ii.

Submissions

3082. The Prosecution submits that Mr Ayyash was the user of Blue 322 from 18 October to
27 December 2004.6105 It is an important mobile for the Prosecution’s case regarding the early
surveillance of Mr Hariri during this period.6106
3083. As with the other network mobiles, the Ayyash Defence submits that the primary means
for attribution of all network mobiles is co-location analysis, which it submits is unreliable. No
other evidence links Mr Ayyash to the network mobiles. As such, attribution of the network
mobiles is wholly dependent on the attribution of the personal mobiles. As the Prosecution failed
in the attribution of personal mobiles, attribution to him of network mobiles also fails.6107
iii.

Findings

3084. The amended consolidated indictment does not plead that Mr Ayyash was using mobile
Blue 322. It is attributed in the pleading document to Subject 14. Similarly, the Prosecutor’s two
pre-trial briefs do not connect this network mobile with Mr Ayyash. The Prosecution also did not
refer to this mobile in opening the case against the first four Accused, or five months later in
opening the case against Mr Merhi. Mr Donaldson’s attribution report, however, attributes it, in a
table, to Subject 14.6108 He did not attribute it to Mr Ayyash in his report. No indictment was
confirmed on the basis that Mr Ayyash was using this mobile at any time.
3085. The

lengthy

report

of

Mr

Garry

Platt,

the

Prosecution’s

expert

on

criminal

telecommunications networks, refers throughout to ‘S14’ as its user, even during the period when
the Prosecution’s final trial brief asserts that Mr Ayyash was using it, namely, from Monday
18 October to Monday 27 December 2004.6109
3086. Mr Philips did not analyse it in his first report as a mobile that was possibly co-locating
with mobiles attributed to ‘Suspect 1’, namely, Mr Ayyash, that he completed on 19 October 2012,
well after the case was indicted.6110 However, in a subsequent report that he completed mid-trial,

6105

Prosecution final trial brief, para. 214.
Prosecution closing submissions, T. 12 September 20018, pp 100-101.
6107
Ayyash Defence final trial brief, paras 670-671.
6108
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 393
6109
Exhibit P1783 (Expert report of Gary Platt – Chronology), for example, paras 79, 90, 92, 98, 102, 107, 110, 116,
122.
6110
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash).
6106
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on 9 July 2014, he analysed possible co-location between mobiles Blue 322, Blue 324 and
Blue 585 with those possibly used by Mr Ayyash, as ‘Suspect 1’.6111 He concluded that the use of
Blue 322 with Green 300, Yellow 294 and the personal mobile 935 was consistent with them
having the same user, between 18 October and 27 December 2004.
3087. Yet at the end of the trial, despite the lack of formal notice of what is obviously a material
fact that must be proved beyond reasonable doubt against an Accused person, the Prosecution
submits that Mr Ayyash was using this mobile. Its final trial brief refers eight times to Mr Ayyash
using it. It is unclear when, if at all, counsel for Mr Ayyash were put on formal notice of this
change in the Prosecution’s case. Clearly they must have known of it from whenever the
Prosecution disclosed Mr Philips’s new report to them, sometime mid-trial. They did not take the
point of a lack of notice in their final trial brief. No application was made to amend the indictment.
3088. The Trial Chamber will therefore proceed to analyse this mobile only because evidence
has been presented of its use and its use is pleaded in the amended consolidated indictment, but by
Subject 14.
3089. The Trial Chamber, ultimately, has been unable to find that the conspiracy pleaded in count
one of the amended consolidated indictment was in existence at the time when the Prosecution, at
the end of the trial, was arguing that Mr Ayyash was using this mobile. The effect of this is that
analysing Blue 322 will not affect the result of the case nor prejudice Mr Ayyash’s right to a fair
trial through lacking formal notice of a slight, albeit material, change in the Prosecutor’s case
against him.
3090. The subscriber information of Blue 322 is inconclusive in determining the mobile’s user.
As a result, the only other relevant evidence before the Trial Chamber is its possible co-location
with other mobiles.
3091. The attribution period of Blue 322—18 October until 27 December 2004—does not
overlap with the attribution periods of six of the other nine mobiles that the Prosecution seeks to
attribute to Mr Ayyash. These six mobiles are mobile 091, mobile 165, mobile 170, Blue 233,

6111

Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585).
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Yellow 669 and Red 741. Accordingly, any co-location analysis is limited to mobile 935,
Yellow 294 and Green 300.
3092. There were a total of 26 possible co-locations between Blue 322 and mobile 935, and an
additional seven with Yellow 294.6112
3093. Blue 322 and mobile 935 had five possibly co-locating call pairs made within five minutes
and six made within ten minutes. The high number of possible co-locations weighs in favour of a
finding of a single user, especially when considering that a significant number of the paired calls
took place within ten minutes of one another and that the possible co-locations occurred both in
areas of south Beirut and outside of it. The absence of dislocations during the attribution period
also weighs in favour of a finding of a single user. There were no calls between these mobiles and
no overlapping calls. This too is consistent with these mobiles having a single user.
3094. The number of instances when Blue 322 and Yellow 294 could have co-located—taken in
isolation—does not persuade the Trial Chamber that the two mobiles had one user. However,
considering its findings that Yellow 294 and mobile 935 had a single user, and Blue 322 also
shared the user with mobile 935, the Trial Chamber can be satisfied that Blue 322 and Yellow 294
shared a user. The Trial Chamber has found that mobile 935’s principal user and Yellow 294’s
user was Mr Ayyash. Accordingly, the user of Blue 322 was also Mr Ayyash.
3095. The evidence reveals that Blue 322 was not used before 18 October 2004, and had a tenday gap in its activity after 27 December 2004. According to Mr Philips, Blue 322, Yellow 294
and 935 were consistent with having the same user from 18 October to 27 December 2004. From
Thursday 6 January 2005 its cell activations were not consistent with that of mobile 935, nor of
Mr Ayyash’s following personal mobiles, 091 and 170.
3096. For these reasons, the Trial Chamber could be satisfied that Mr Ayyash used Blue 322 from
Monday 18 October until Monday 27 December 2004. As noted above, this is outside the period
for which the Trial Chamber has found the existence of the pleaded conspiracy. However, as the
Prosecutor did not allege in the amended consolidated indictment that Mr Ayyash was using this
mobile, the Trial Chamber has not made any findings to this effect against him.

6112

There were also three possible co-locations with Green 300.
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(d)

Blue 233

3097. The Prosecutor pleads in the amended consolidated indictment that Blue 233 was used for
preparations in the attack on Mr Hariri, including surveillance.6113 The Prosecution attributes Blue
233 to Mr Ayyash for a period of eight and half months in 2005, from Monday 10 January to
Wednesday 21 September 2005.
i.

Evidence
a.

Subscriber details

3098. Blue 233 was a pre-paid Touch mobile that was activated on Thursday 16 December 2004
and deactivated on Friday 21 October 2005.6114 The named subscriber on the subscription form for
Blue 2336115 stated that they did not use or recognise Blue 233, and that several details on the form
were incorrect.6116
b.

Attribution period

3099. The Prosecution attributes Blue 233 to Mr Ayyash from Monday 10 January to Wednesday
21 September 2005, namely the dates on which Blue 233’s first and last calls were made. 6117 This
is based on Blue 233’s consistent contact and geographic profiles throughout this period.6118
c.

Contact profile

3100. Mr Donaldson found that 97 per cent of Blue 233’s calls were with all the other Blue
mobiles.6119 According to Mr Platt, 99 per cent of Blue 233’s calls were with other Blue mobiles,

6113

Amended consolidated indictment, para. 15 (c).
Andrew Donaldson, T. 23 August 2017, pp 27, 36; exhibit P467 (Subscriber documentation for Blue mobiles),
ERN SI-1713, p. 3; exhibit P1101, p. 1; exhibit P1472 (Touch subscriber note for Blue 233); exhibit P2062.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), p. 157 (table of subscriber details).
6115
The named subscriber’s ID was submitted with the subscription form. Exhibit P467, (ERN SI-1713), pp 3-4. See
also exhibit P574 (Statement of Witness PRH702), para. 9.
6116
The witness recognised their signature on the form, but did not recognise the other handwriting on it. The address
listed on the form was where they used to live, but not at the time when the form was signed. The first name listed on
the form was not the witness’s correct first name. Exhibit P574 (Statement of Witness PRH702), paras 9-10. See also
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 381.
6117
Andrew Donaldson, T. 23 August 2017, p. 36; exhibit P1238 (Call sequence table of Blue 233), pp 1, 32; exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 71 (vii), 379, 382, 386-387, 424.
6118
Andrew Donaldson, T. 23 August 2017, p. 36; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 382-387.
6119
Andrew Donaldson, T. 23 August 2017, p. 28; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 384, 391, 393, 425. See also exhibit P2025, slide 216.
6114
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after excluding service communications.6120 Blue 233 had contacts with two Touch service
numbers.6121
3101. Blue 233’s other contacts were two calls made to mobile 4016122 on 30 June 2005 and a
call received from the Al-Hayat Hospital on 29 June 2005.6123 According to Mr Donaldson, mobile
401 also had contacts with Mr Ayyash’s landline 696 and his personal mobiles 165 and 935.6124
d.

Geographic profile

3102. Mr Donaldson explained that the five main cells activated by Blue 233 and mobiles 091
and 165 were the same, Sfeir_A, Nabatiyeh_C, Sfeir_B, Hadath_C and Hazmiyeh-II_B. The top
four cells for Blue 233 were those of mobile 170. Blue 233’s most frequently used cell towers
were near Mr Ayyash’s residences in Hadath and Harouf.6125

6120

Exhibit 796.1 (Network analysis report – updated 8 February 2018), para. 814.
Exhibit P1238, pp 1, 7, 9-12, 15-16, 20, 32; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 393.
6122
This number was subscribed under the name Faraj Saed Lakkis and also appeared in a company’s customer
database under this name. See para. 2686.
6123
Andrew Donaldson, T. 23 August 2017, pp 28, 31; exhibit P1238, p. 26; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), paras 392, 426. See also exhibit P1634 (Subscriber note for number 202).
Mr Donaldson testified that there was no indication that the call from the hospital was a misdial, Andrew Donaldson,
T. 23 August 2017, p. 31.
6124
Andrew Donaldson, T. 23 August 2017, pp 29-30; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 392(b), 699. See also exhibit P2025, slide 217.
6125
Andrew Donaldson, T. 23 August 2017, pp 29-30, 32-33; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), paras 395, 427-428, 696. See also exhibit P2025, slides 219-221.
6121
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Attribution report of Andrew Donaldson regarding Mr Ayyash—exhibit P2026.2, p. 162
3103. A member of Mr Ayyash’s family had scheduled appointments at Witness PRH078’s office
on 29 June and 23 July 2005. On both dates, Blue 233 activated a cell near this office. On 29 June
2005, within one minute of each other, mobile 170 and Blue 233 activated the same cell near this
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office.6126 Mr Donaldson testified that Blue 233 should be attributed to Mr Ayyash based on its
geographic profile, its co-location with his three personal mobiles and its use near the office where
Mr Ayyash’s family member had scheduled appointments.6127
e.

Single user analysis

3104. Blue 233, used from Monday 10 January to Wednesday 21 September 2005, had
overlapping attribution periods, according to the Prosecution, with Mr Ayyash’s:

•

personal mobile 091, attributed to him from 13 January to 6 March 2005;

•

personal mobile 170, attributed to him from 7 January to 26 November 2005;

•

personal mobile 935, for three days in its attribution period between 31 May 2004 and
13 January 2005;

•

Green 300, whose attribution period is from 30 September 2004 to 14 February 2005; and

•

Red 741, from 14 January to 14 February 2005.

3105. Differing attribution periods did not permit co-location analysis with mobile 165,
Yellow 669 and Yellow 294.6128 Co-location analysis of Blue 233 with Green 300 and Red 741 is
set out elsewhere, in relation to the Green and Red network mobiles.
Blue 233 and mobile 091
3106. Mr Donaldson noted that Blue 233 was never in contact with mobile 091. 6129 There were
three overlapping calls involving both mobiles, on 28 and 29 January and 9 February 2005. 6130

6126

Andrew Donaldson, T. 23 August 2017, pp 33-36; exhibit P707 (Statement of Witness PRH078), ERNs 6030570660305707; exhibit P707.1 (Interview of Witness PRH078), ERN 60137993; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), paras 420, 431, 597-598, 604-605, 699. See also exhibit P2025, slides 222224.
6127
Andrew Donaldson, T. 23 August 2017, p. 28.
6128
See sub-sections (B) (1) (d) (iii) ‘Findings’, (B) (2) (a) (iii) ‘Findings’ and B) (2) (b) (iii) ‘Findings’.
6129
Andrew Donaldson, T. 23 August 2017, pp 37-38; exhibit P1238; exhibit P1256; exhibit P2026.2 (Attribution
report of Andrew Donaldson regarding Mr Ayyash), paras 398, 429.
6130
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-188,
195-196, 204-205, 240, 276.
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3107. On Friday 28 January 2005, the two mobiles used cells that were around six kilometres
apart, at times which would preclude their co-location.6131 On this occasion, mobile 091, using the
Airport-II cells, also dislocated from Green 300, Red 741 and mobile 170. This is analysed
elsewhere.6132
3108. For the overlapping calls on Saturday 29 January and Wednesday 9 February, Blue 233
and mobile 091 used the same cell, Mar Michael_B, or cells with some contiguous coverage,
Haret_Hreik_A and Mic_Mcharrafieh, all of which were in the southern suburbs of Beirut. On this
basis, Mr Philips found that the two may have co-located.6133
3109. According to Mr Donaldson, Blue 233 and 091 were both active on 42 days.6134 In his
report Mr Donaldson demonstrated 12 days of the mobiles’ possible co-location, on 13, 16, 22-23,
26-27, 29-30 January, 4-6 and 10 February 2005, and found no inconsistencies as to their potential
co-location.6135
3110. Mr Philips concluded that, based on his analysis of pairs of calls, Blue 233 may have colocated 29 times with mobile 091, the calls would not preclude co-location 61 times and the calls
would preclude co-location three times; all three instances occurred on Friday 28 January 2005.6136
Ten pairs of possibly co-locating calls used the same cells, such as Sfeir_A, Sfeir_B, Hadath_C,
Nabatiyeh_C and Mar Michael_C, within five minutes and an additional nine pairs of these calls
were made within 15 minutes.6137 In his report, Mr Philips concluded that Blue 233 possibly colocated with mobile 091 in January and February 2005.6138

6131

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-188;
exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), p. 350.
6132
The evidence regarding mobile 091’s separation from Blue 233, and other mobiles, is summarised in sub-sections
(B) (2) (f) ‘Red 741’ and (B) (2) (g) ‘The 2005 Hajj’, below.
6133
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 195-196,
204-205; exhibit P1259, pp 352, 359; John Edward Philips, T. 20 April 2017, pp 42-43.
6134
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 397 (b).
6135
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 408-419, annex D, pp
313-325. See also Andrew Donaldson, T. 24 August 2017, pp 46-51; exhibit P2025.1, slides 64-92.
6136
John Edward Philips, T. 24 April 2017, pp 80-82; exhibit P1935 (PowerPoint presentation on single user analysis,
John Edward Philips), slides 459, 463, 515.
6137
This excludes overlapping calls. These occurred on 13, 18, 20-22, 27-28 January and 1 February 2005, exhibit
P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 103, 114, 121-122,
141, 145, 150, 154, 156-157, 179-181, 183, 207, 216-217, 256-259.
6138
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 203, 275.
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Blue 233 and mobile 170
3111. Mr Donaldson explained that it was important to first establish that mobile 170 belonged
to Mr Ayyash before examining Blue 233, because both were used for a long period in 2005, thus
providing a wide window for comparison.6139
3112. Blue 233 was never in contact with mobile 170.6140 On 3 February 2005, one pair of calls,
an outgoing and an incoming, overlapped on the mobiles by a second. 6141 The centres of the best
server coverage of the cells activated by the mobiles were about 1.5 kilometres apart, which,
according to Mr Philips, would not preclude the two from being co-located.6142
3113. According to Mr Donaldson, Blue 233 and mobile 170 shared 137 days of use and of these,
he demonstrated the mobiles’ possible co-location on 12 days, on 10, 13, 16, 22-23, 26-27,
29 January, 4-6 and 10 February 2005, and found no inconsistencies regarding potential colocation.6143
3114. Mr Philips concluded that, based on his analysis of pairs of calls, Blue 233 may have colocated 28 times with mobile 170, and the calls would not preclude co-location 54 times.6144 Of
the 28 possible co-locating calls, 11 occurred within five minutes of one another on cells Sfeir_A,
Hai_El_Kneisseh_B,

Hadath_C,

Hadat_2_C,

Nabatiyeh_C,

Borj_Brajneh_2_C

and

Hazmiyeh_2_C.6145 A further seven pairs of possibly co-locating calls activated within 15 minutes
Hai_El_Kneisseh_B, Airport_B, Nabatiyeh_C, Sfeir_B and Hadath_C.6146 In his report,

6139

Andrew Donaldson, T. 23 August 2017, p. 28.
Andrew Donaldson, T. 23 August 2017, pp 37-38; exhibit P1238 (Call sequence table of Blue 233); exhibit P1262;
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 398, 429.
6141
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 276; exhibit
P1259, p. 355.
6142
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 216-217;
exhibit P1259, p. 355.
6143
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 397, 407-414, 416-419,
annex D, pp 313-320, 322-325. See also Andrew Donaldson, T. 24 August 2017, pp 46-51; exhibit P2025.1, slides
64-92.
6144
John Edward Philips, T. 24 April 2017, pp 80-82; exhibit P1935, slide 515.
6145
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 102, 106107, 132, 154, 158-159, 167, 184-185, 187-188, 223, 245, 268.
6146
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 108, 114,
158-159, 226, 246-247.
6140
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Mr Philips concluded that Blue 233 possibly co-located with mobile 170 in January and February
2005.6147
3115. Mr Donaldson examined three instances where it appeared that Blue 233 and mobile 170
did not move in concert.
3116. On 12 June 2005, Blue 233 activated the cell Saadiyat_A (at the coast) at 13:57. Eight
minutes later, mobile 170 activated the cell Ayn_Sikkeh_B (near the airport), 16 kilometres away,
while according to Mr Donaldson, it was possible to travel between the two locations in just eight
minutes. Also, some of the predicted cell coverage for Saadiyat_A was relatively close to that of
Ayn_Sikkeh_B, namely one to two kilometres away.6148 The two cells’ predicted best server
coverage is depicted in the map created by the Trial Chamber using the electronic presentation of
evidence software, exhibit P592.1:

6147
6148

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 203, 275.
Andrew Donaldson, T. 23 August 2017, pp 41-43. See also exhibit P2025, slides 227-228.
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Predicted best server coverage areas of Touch’s Saadiyat_A and Ain_Sikkeh_B cells created
from exhibit P592.1
3117. On 23 June 2005, Blue 233 activated the cell Nabatiyeh_C, in southern Lebanon at 14:21
and one minute later mobile 170 activated the cell Shamaa_A, at the coast, 36 or 37 kilometres
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away.6149 Mr Donaldson gave evidence that this was a dislocation and anomaly for Blue 233 and
demonstrated it on the following map.6150

Mapped calls for mobile 170 and Blue 233 on 23 June 2005—exhibit P2111, p. 4
3118. On 29 June 2005, Blue 233 activated the cell Marjayoun_C in southern Lebanon at 15:42.
Blue 233 then activated the cell Sultaniyeh_A (24 kilometres away) at 15:43, one minute after
mobile 170 also activated Sultaniyeh_C.6151 In Mr Donaldson’s view, the Touch network was
‘relatively sparse’ in that area in 2005, and it was plausible that the mobiles were together.6152
These cells had small isolated pockets of coverage, as shown on the map below, that may have
been only several kilometres apart:6153

6149

Andrew Donaldson, T. 23 August 2017, pp 40-45, 61; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 404 (b); exhibit P2111 (Mapped calls for mobile 170 and Blue 233 on 23 June 2005), pp
4-5. See also exhibit P2025, slides 229-231.
6150
Andrew Donaldson, T. 23 August 2017, pp 40-45; exhibit P2111, pp 4-5.
6151
Andrew Donaldson, T. 23 August 2017, pp 40, 51-55; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 404 (c). See also exhibit P2025, slides 232-234.
6152
Andrew Donaldson, T. 23 August 2017, pp 52, 55; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 404 (c).
6153
Andrew Donaldson, T. 23 August 2017, pp 52, 54. See also exhibit P2025, slide 234.
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Slide 234 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
Blue 233 and mobile 935
3119. Blue 233 was never in contact with mobile 935.6154 There were no overlapping calls
involving both mobiles.6155
3120. Mr Donaldson analysed the activity of Blue 233 and mobile 935 on 10, 12 and 13 January
2005 and found no inconsistencies as to their potential co-location.6156

6154

Exhibit P1238; exhibit P1261; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
paras 398, 429; Andrew Donaldson, T. 23 August 2017, pp 37-38.
6155
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204-205,
276.
6156
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 407-408, 498, annex D,
pp 313-314, 350; Andrew Donaldson, T. 24 August 2017, pp 42-43. See also exhibit P2025.1 (Additional co-location
presentation, Andrew Donaldson), slides 48-50.
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3121. Mr Philips concluded in his report that, based on his analysis of pairs of calls, Blue 233
may have co-located with mobile 935 one time,6157 and the calls would not preclude co-location
five times.6158
Overall pattern
3122. Mr Philips highlighted in his testimony that on at least eight dates in January and February
2005, including on Monday 14 February 2005, Blue 233’s movement was consistent with other
mobiles attributable to Mr Ayyash.6159 Mr Philips examined 181 pairs of calls involving Blue 233
and mobiles 091, 170 and 935 and found that, save for three pairs of calls on Friday 28 January
2005, when mobile 091 separated from Blue 233 using cells at the Beirut Airport, the mobiles
possibly co-located or their co-location would not be precluded.6160
3123. According to Mr Donaldson, from January to September 2005, Blue 233 and at least one
other personal mobile attributable to Mr Ayyash were used on 145 days.6161 On at least 142 of
these days, he found that Blue 233 moved together with another personal mobile attributed to
Mr Ayyash.6162 Mr Donaldson calculated that, on these days, Blue 233 was used within ten
minutes of mobiles 091, 170 or 935 on 233 times.6163 Of these, 51 per cent were on the same cell
tower or a cell likely located in the same building or position, 18 per cent were over two kilometres
apart, 17 per cent were less than two kilometres apart and 14 per cent were less than one kilometre
apart.6164

6157

This occurred on 11 January 2005, when mobile 935 activated Alfa’s SABRA1/HARA3 and Blue 233 used
Touch’s Haret_Hreik_2_A. Both SABRA1 and HARA3 had overlapping best server coverage with Haret_Hreik_2_A.
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 96-97; exhibit
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), pp 28-29.
6158
John Edward Philips, T. 24 April 2017, pp 80-82; exhibit P1935, slide 515.
6159
These dates are: 18, 24, 28 January, 2, 8, 11, 12 and 14 February 2005. Exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 125-134, 155-162, 183-193, 208-211, 229-239,
248-267; 270-274; John Edward Philips, T. 21 April 2017, pp 40-63, 67-78, 81-85, 88-97, T. 24 April 2017, pp 6-16,
18-23, 30-32, 36-39, 47-62. See also exhibit P1935, slides 253-427, 436-440.
6160
John Edward Philips, T. 24 April 2017, pp 80-82. See also exhibit P1935, slide 515.
6161
Andrew Donaldson, T. 23 August 2017, pp 36-37; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), paras 401, 429. See also exhibit P2025, slide 225.
6162
Andrew Donaldson, T. 23 August 2017, p. 38. However, in his report, Mr Donaldson stated that it was 145 days,
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 404. See also exhibit P2025,
slide 225.
6163
Andrew Donaldson, T. 23 August 2017, p. 38. See also exhibit P2025, slide 225.
6164
Andrew Donaldson, T. 23 August 2017, pp 39-41. See also exhibit P2025, slide 226. By contrast, in his report,
Mr Donaldson calculated it at 42 per cent in the same sector, 23 per cent less than one kilometre, 17 per cent less than
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3124. In his report, Mr Donaldson closely analysed 13 days of possible co-location.6165 Almost
all involved cells in the southern suburbs of Beirut.6166 Mr Donaldson prepared a list of 15
examples where Blue 233 had moved together with at least one personal mobile outside the
southern suburbs—between 17 January and 13 July 2005—such as in Bachoura, on the coast road
north of Beirut, in Nabatiyeh, west and north-west Beirut and Baalbek.6167
3125. Mr Donaldson testified that after the attack on Monday 14 February 2005, Blue 233 did
not go to a significant number of what he described as unusual locations. Instead, there were
frequent trips between the southern suburbs of Beirut and the Nabatiyeh area during which Blue
233 and mobile 170 moved together.6168 He noted that there were no co-locations with other
relevant mobiles for Blue 233 near Quraitem Palace.6169
ii.

Submissions

3126. The Prosecution submits that the primary method for attributing Mr Ayyash’s network
mobiles, including Blue 233, is through co-location analysis with personal mobiles, here 091, 170
and 935.6170 Other evidence supporting the attribution of the network mobiles includes comparing
geographic profiles, analysing handsets and reviewing mobile behaviours vis-à-vis events in
Mr Ayyash’s life.6171 Hierarchical call flows also show Mr Ayyash used Blue 233 and other
network mobiles.6172
3127. More specifically, Blue 233 had near-exclusive communication with other Blue network
mobiles. Blue 233 was active near Mr Ayyash’s residences, activating the same cells as mobile
091, and near the office where Mr Ayyash’s family member had appointments. Blue 233’s use
overlapped for 145 days with other mobiles attributed to Mr Ayyash, and Blue 233 moved with
these mobiles on 142 days. Nearly every time that Blue 233 was used within ten minutes of another

two kilometres and 18 per cent over two kilometres, exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 401.
6165
Andrew Donaldson, T. 23 August 2017, p. 41; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 407-419, annex D, pp 313-325.
6166
Andrew Donaldson, T. 23 August 2017, p. 63.
6167
Andrew Donaldson, T. 24 August 2017, pp 10-13; exhibit P2025.2 (Chart of possible co-location of Blue 233
outside south Beirut).
6168
Andrew Donaldson, T. 23 August 2017, p. 62.
6169
Andrew Donaldson, T. 23 August 2017, pp 61-63.
6170
Prosecution final trial brief, para. 210.
6171
Prosecution final trial brief, para. 212.
6172
Prosecution final trial brief, para. 497, fn. 1009.
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mobile attributable to Mr Ayyash, the two mobiles activated the same cell tower, or cell towers up
to two kilometres apart. Finally, Blue 233 called mobile 401, which was in contact with
Mr Ayyash’s landline 696 and his personal mobiles 165 and 935.6173
3128. The Ayyash Defence notes that Mr Donaldson found Blue 233, among other mobiles, was
active near Witness 78’s office. It submits that this mobile ‘lack[s] any corresponding evidence’
supporting its attribution to Mr Ayyash.6174 The Ayyash Defence also generally challenges the
attribution of network mobiles, including Blue 233, to Mr Ayyash.6175
iii.

Findings

3129. Similarly to the other network mobiles, the named subscriber for Blue 233 is not
Mr Ayyash. However, the person listed as the subscriber neither used nor recognised it.
3130. The Trial Chamber has found that Blue 233 was part of a covert network of mobiles, and
that using a false identity for a mobile subscription was a common feature of covert mobiles.6176
The Trial Chamber therefore finds that the evidence of its named subscriber neither assists nor
weighs against attributing this mobile to Mr Ayyash. The Trial Chamber instead primarily focused
on the activity of Blue 233 and that of the two personal mobiles for which it has already found that
Mr Ayyash was the principal user, namely mobiles 091 and 170.6177
3131. The attribution periods of Blue 233 and a third personal mobile of Mr Ayyash’s, mobile
935, overlapped only for four days, namely Monday 10 to Thursday 13 January 2005. Logically,
the potential for close-in-time calls is diminished. Mr Philips found one occurrence of possible colocation. Mr Donaldson stated that during the four days shared there was no inconsistency
regarding their potential co-location.6178 On its own, this is insufficient to find that Blue 233 and
mobile 935 had the same user. However, this is addressed further in analysing Green 300, as both

6173

Prosecution final trial brief, paras 263-266; Prosecution closing submissions, T. 12 September 2018, pp 79, 92,
94, 96-97.
6174
Ayyash Defence final trial brief, paras 545-546.
6175
Ayyash Defence final trial brief, paras 670-671.
6176
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (E) ‘Blue
network’.
6177
See sub-sections (B) (1) (e) (iii) ‘Findings’ and (B) (1) (g) (iii) ‘Findings’.
6178
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 407-408, annex D, pp
313-314.
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mobile 935 and Blue 233 had substantial overlapping attribution periods with that Green network
mobile. This is also consistent with assessing the totality of the evidence.
3132. Mr Philips and Mr Donaldson agreed that, based on the cell activations, Blue 233
consistently moved together with mobiles 091 and 170. Mr Philips’s overall conclusion was that
Blue 233 possibly co-located with mobiles 091 and 170 in January and February 2005. Of the 29
times it possibly co-located with mobile 091, it did so ten times within five minutes and nine times
within 15 minutes.
3133. Mr Philips highlighted that for every pair of calls that he analysed, Blue 233 may have colocated with mobile 091, or the calls would not preclude co-location, except for one day, on Friday
28 January 2005, when mobile 091 was active at the airport. But even then, Blue 233 moved
consistently throughout Beirut with the other mobiles, strengthening the inference that they had
the same user. Mr Donaldson noted the same discrepancy on 28 January 2005 and observed that
Blue 233’s activity was otherwise consistent with the activity of the three personal mobiles
throughout January and February 2005. The Trial Chamber addressed the dislocation of
mobile 091 from the other mobiles elsewhere.6179
3134. Mr Philips found that Blue 233’s calls overlapped three times with those of mobile 091 and
once with mobile 170. The Trial Chamber finds that these few examples of overlapping calls are
of miniscule import in light of the number of call pairs6180 analysed by Mr Philips. Further, as Mr
Philips explained, even a few instances of overlapping calls could be consistent with a single
person using both mobiles, particularly when the mobiles involved used the same cell, adjacent
cells or cells with overlapping predicted best server coverages.6181 There were no contacts between
Blue 233 and the two personal mobiles, which is also consistent with a single person using Blue
233 and mobiles 091 and 170.
3135. The activations of cells providing coverage to Mr Ayyash’s two residences provides some
limited support to his using these mobiles, notwithstanding the lack of direct evidence of when he

See sub-sections (B) (2) (f) ‘Red 741’ and (B) (2) (g) ‘The 2005 Hajj’.
Mr Philips analysed 181 pairs of calls between Blue 233 and mobiles 091, 170 and 935. This also includes one
close-in-time call pair with mobile 935.
6181
John Edward Philips, T. 19 April 2017, p. 97, T. 20 April 2017, p. 43; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 2.
6179
6180
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was at either of them. Blue 233 shared the most frequently used cells with Mr Ayyash’s other
mobiles on the Touch network, mobiles 091 and 165, and partly with mobile 170. This may not be
inconsistent with the mobiles sharing the same user, however, four of the five most frequently
activated cells were in south Beirut, which is geographically not sufficiently distinctive to provide
this comparison enough weight.
3136. The Trial Chamber finds that the close-in-time use of Blue 233 with Mr Ayyash’s mobiles
170 and 091 provides a sufficient number of examples of possible co-locations—28 with mobile
170 and 29 with mobile 091—to eliminate the possibility that these mobiles did not have a common
user. The high frequency of calls also produced a significant number of co-locating call pairs that
occurred within five or 15 minutes. This means that the user of the mobiles activated the same
cells with different mobiles within a short period, further excluding coincidental call patterns. The
common movement of these mobiles further confirms a finding on a single user.
3137. Mr Philips’s analysis of Blue 233’s activity in relation to the activity of mobiles 091 and
170 covered a significant period, namely January and February 2005. It involved a high number
of calls and movement of these mobiles throughout Beirut and Lebanon. Mr Philips highlighted
these factors as helping to show that multiple mobiles had a single user.6182 The Trial Chamber
finds this evidence compelling in proving that Mr Ayyash used Blue 233.
3138. Based on this, the Trial Chamber finds that Blue 233 and personal mobile 170 had a single
user. Except for the afternoon of Friday 28 January 2005, the same person used Blue 233 and
personal mobile 091. On the totality of the evidence, the only reasonable inference available is that
the user of these mobiles was Mr Ayyash.
3139. Mr Donaldson concluded that Blue 233’s attribution period started on 10 January and
ended on 21 September 2005 consistent with its first and last calls, and consistency in its contact
and geographic profiles, including connecting to a cell near a service provider’s office when
Mr Ayyash’s wife had an appointment there in June and July 2005. However, neither he nor
Mr Philips set out Blue 233’s possible co-locations with personal mobiles 091 and 170 after
Monday 14 February 2005. Mr Donaldson demonstrated two inconsistencies including Blue 233

6182

See sub-section (A) ‘Single user analysis’, above.
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in the mobile’s activity after this date: an actual dislocation between Blue 233 and mobile 170 on
23 June 2005, and a possible dislocation on 29 June 2005.
3140. Mr Philips found that Blue 233 possibly co-located and moved together with other mobiles,
including personal mobiles, from Tuesday 11 January to Monday 14 February 2005. The Trial
Chamber relied on Mr Philips’s evidence to determine the period of Blue 233’s attribution to
Mr Ayyash. It need not analyse its use beyond that date.
3141. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Ayyash was the
user of Blue 233 from Monday 10 January to Monday 14 February 2005.
(e)

Green 300

3142. The Prosecutor pleads that Mr Ayyash was using Green 300, from Thursday
30 September 2004 to Monday 14 February 2005, as one of three mobiles that were used to
monitor and coordinate the preparation for the attack on Mr Hariri. This included the preparation
of the false claim of responsibility and, on Monday 14 February 2005, monitoring the physical
perpetration of the attack.6183
3143. The Prosecution seeks to prove its attribution to Mr Ayyash through its co-location with
his personal and network mobiles. Green 300 was only in contact with one other mobile, namely
Green 023, which Mr Badreddine was using during the same period.
i.

Evidence
a.

Subscriber details

3144. Green 300 was an Alfa post-paid mobile which was activated and purchased on 13 August
2004 and deactivated on 23 August 2005.6184 The subscription contract shows that the subscriber
was Mr Chafik Abd al-Rahman Ayach, a student living on Hachem Street, in Beirut.6185

6183

Amended consolidated indictment, para. 15 (b).
Exhibit P405 (Alfa subscription of 18 Green mobiles), ERNs 60105088, 60105090; exhibit P792 (Alfa SIM cards’
activation and deactivation dates).
6185
Exhibit P405, ERN 60105088.
6184
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3145. The Trial Chamber, however, received evidence that the civil registration number
appearing on the contract belonged to a person with a different name, deceased since 1979. 6186 The
Lebanese Civil Status Directorate and the General Directorate of Political Affairs and Refugees
had no records for Mr Ayach.6187
b.

Attribution period and contact profile

3146. The Prosecution attributes Green 300 to Mr Ayyash from Thursday 30 September 2004 to
Monday 14 February 2005.6188
3147. Mr Donaldson determined the start date of the period based on a change in the mobile’s
contact profile.6189 The first call, an incoming Alfa service text message, appears on
17 August 2004 in the call sequence table of Green 300.6190 For a week, it had no contact with
other mobiles.6191 Then, from 25 August to 26 September 2004, it exchanged calls with four other
Green network mobiles, followed by three days of inactivity.6192
3148. From 30 September 2004, the only contact Green 300 had was with Green 023, save for
four incoming voice calls6193 and four Alfa service text messages.6194 The two Green network
mobiles limited their communication to voice calls only and never exchanged text messages.6195
Green 300 was used with one handset from its first call on 17 August 2004, throughout the

6186

Exhibit P1964 (Records of national identity card and civil status extract), ERNs 60185080-60185083.
Exhibit P397, pp 2-3.
6188
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 444, 449-453.
6189
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 449; Andrew Donaldson,
T. 23 August 2017, pp 65-67.
6190
Exhibit P1207 (Call sequence table of Green 300), p. 1; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 446. See also exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras
261, 281.
6191
Exhibit P1207, p. 1.
6192
These Green network mobiles were Green 023, Green 992, Green 032 and Green 290. Exhibit P1207, pp 1-2;
exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 447-448. See also chapter
VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green network’.
6193
On 1 October 2004, Green 300 received calls from Green 032 and Green 290. On 4 and 11 October 2004, it
received further calls from a landline and another mobile, the users of which are unidentified, exhibit P2026.2
(Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 460.
6194
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 449, 458-460, 467-468
(d); exhibit P1207; Andrew Donaldson, T. 23 August 2017, pp 65-66. See also chapter VIII ‘Nature and purpose of
colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green network’.
6195
Exhibit P1207; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 457. See
also chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green
network’.
6187
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attribution period, to its last at 11:58 on 14 February 2005, an hour before the attack on
Mr Hariri.6196
c.

Geographic profile

3149. Mr Donaldson testified that Green 300’s user could be determined from its geographic
profile, namely the cell sectors most frequently activated, and its co-location and movement in
concert with other mobiles independently attributable to Mr Ayyash.6197
3150. According to Mr Donaldson, Green 300’s most frequently activated cells were in the
southern suburbs of Beirut. SFEIR2 was the most used for 17 calls, followed by HADATH1 which
was activated for eight calls.6198 It used both cells in daytime and at night.6199 These cell towers
provided the predicted best server coverage ‘in the proximity’ of Mr Ayyash’s residence in Hadath,
and were in the five most frequently used cells of Mr Ayyash’s personal mobile 935 and
Yellow 294.6200 The mobile also activated MRAICI2 and PORT2, in northern Beirut, and
MIKAEL3 for five calls each.6201 It only used these cells during the day, between 10:49 and
17:07.6202

6196
Exhibit P1207; Andrew Donaldson, T. 23 August 2017, p. 66. A query in the Prosecution’s structured query
language (SQL) database showed that for the period of 1 September 2004 to the end of 2007, the handset with IMEI
352957009089150 was not used with any other number in Lebanon, exhibit P1967 (Witness statement of Christian
Carnus regarding examination of Red and Green handset usage), paras 2 (b), 17, 22.
6197
Andrew Donaldson, T. 23 August 2017, p. 65.
6198
Exhibit P1207; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 461, 464,
annex C, paras 9-11; Andrew Donaldson, T. 23 August 2017, pp 68-69. See also exhibit P2025, slides 339-342.
6199
Exhibit P1207; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 462;
Andrew Donaldson, T. 23 August 2017, pp 68-69. See also exhibit P2025, slides 339-342.
6200
Andrew Donaldson, T. 23 August 2017, pp 68-69. See also exhibit P2025, slides 339-342, 463.
6201
Exhibit P1207; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 461, 464,
annex C, paras 9-11; Andrew Donaldson, T. 23 August 2017, pp 68-69. See also exhibit P2025, slides 339-342.
6202
Exhibit P1207, pp 3-5; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
462; Andrew Donaldson, T. 23 August 2017, pp 68-69. See also exhibit P2025, slides 339-342.
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Slide 241 of Mr Donaldson’s PowerPoint presentation—exhibit P2025
d.

Single user analysis

3151. Based on a consolidated call sequence table, Mr Philips identified and analysed pairs of
calls made within 60 minutes on Green 300 and any of the other relevant mobiles, Red 741,
Blue 233, Blue 322, Yellow 294 and mobiles 935, 170 and 091, within their respective common
periods of activity from 30 September 2004 to 14 February 2005.6203 The evidence related to the
single user analysis of Green 300 and Red 741 is analysed below, at paragraphs 3207 to 3242.

6203

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 14-15.
Although the Prosecution did not plead in the amended consolidated indictment that Mr Ayyash used Blue 322,
Mr Philips included it in his single user analysis. Exhibit P1936 (Expert report of John Edward Philips – Single user
analysis in relation to Blue 322, Blue 324 and Blue 585), pp 2-5.
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Green 300 and mobile 935
3152. Mr Philips analysed 25 pairs of calls with respect to Green 300 and personal mobile 935
on 17 days between 30 September 2004 and 13 January 2005, when they were active together.6204
Mr Philips concluded that for ten pairs of calls, Green 300 and mobile 935 could be co-located.6205
Of these, two pairs occurred within five minutes of the calls activating identical cells, MEA1 and
SFEIR2.6206 The time lapse between an additional three pairs of calls was between five and
15 minutes.6207 For these calls, the mobiles activated MHABI1, SFEIR2 and PORT1.6208 The
longest time between a pair of calls within this category was 37 minutes with both mobiles
activating SFEIR2.6209
3153. Mr Philips determined that 15 pairs of calls fell in the category of ‘would not preclude colocation’.6210 Some of these cell activations occurred away from the southern suburbs of Beirut,
on MHABI1 in south Lebanon, near the border with Israel, on MEA1 near the Beirut airport,
activating PORT1 in north Beirut and on RAHHAL1 in south Lebanon.6211 Both Mr Philips and
6204

These days were 30 September, 1, 4, 7, 9, 11, 13, 19-20, 28 October, 10 November, 20, 23, 27-29 December 2004
and 12 January 2005. Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), pp 34, 42-44, 47, 50-52, 54-56, 64, 67, 75, 78-80, 83, 100, 280-281; exhibit P1259 (Call sequence table of
ten numbers—Mr Ayyash), pp 282-334. See also exhibit P1935 (PowerPoint presentation on single user analysis,
John Edward Philips), slides 512, 514-515.
6205
These pairs of calls occurred on 9, 11, 13, 20, 28 October, 10 November, 23, 28-29 December 2004 and 12 January
2005. For these calls the two mobiles used MHABI1, SFEIR2, MIKAEL2, MEA1, PORT1, RAHHAL1 and
HAROUF3. John Edward Philips, T. 21 April 2017, pp 27-28; exhibit P1111 (Expert report of John Edward Philips –
Single user analysis, Suspect 1, Mr Ayyash), pp 47, 50-51, 54, 56, 64, 75, 79-80, 83, 100; exhibit P1113 (Expert report
of John Edward Philips – Revised single user analysis, with end cell review), pp 18, 20-21, 24, 29.
6206
On 28 October and 10 November 2004, exhibit P1259, pp 299, 303. These exclude an overlapping call on 20
October 2004.
6207
On 9, 13 October and 28 December 2004, exhibit P1259, pp 288, 291, 326.
6208
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 47, 51,
79-80; exhibit P1259, pp 288, 291, 326.
6209
On 23 December 2004, exhibit P1259, p. 324.
6210
John Edward Philips, T. 21 April 2017, pp 27-32, T. 24 April 2017, p. 82; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 34, 42-44, 47, 50-52, 54-56, 64, 67, 75, 78-80, 83,
100, 280-281; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), pp 18, 20-21, 24-25, 29; exhibit P1939 (Statement of Helena Habraken), paras 8-13. See also exhibit P1935,
slides 225-227, 514-515.
6211
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 47, 56,
78-80, 83; John Edward Philips, T. 21 April 2017, pp 27-32, 39-40; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), paras 480, 485, 493-494, annex D, pp 331, 336, 345-346. See also exhibit P1939
(Statement of Helena Habraken), paras 8-13; exhibit P1935, slides 223, 250. Yellow 294 also co-located with Green
300 when using PORT1 and RAHHAL1. Mr Philips demonstrated through cell activations in south Lebanon that on
9 October 2004 Yellow 294 moved in concert in a northerly direction with mobile 935, and the two activated the same
cell, NABATI1, for calls one minute apart. John Edward Philips, T. 21 April 2017, pp 33-34; exhibit P1111 (Expert
report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 49; exhibit P1259, p. 289. See also
exhibit P1935, slides 229-233.
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Mr Donaldson demonstrated the possible co-location of Green 300 with mobile 935 activating
Alfa’s MHABI1 cell near the Israeli border, and mobile 935’s movement in tandem with Yellow
294 to the area from Alfa’s HAROUF and NABATI cells.6212 The following map is from
Mr Philips’s slide presentation depicting the mobiles’ co-location on 9 October 2004 in the
predicated best server coverage area of MHABI1:

Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 224

6212

John Edward Philips, T. 21 April 2017, pp 27-32; Andrew Donaldson, T. 24 August 2017, pp 26-29; exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 480, annex D, p. 331; exhibit P1939
(Statement of Helena Habraken), paras 8-13. See also exhibit P1935, slides 220-227; exhibit P2025.1 (Additional colocation presentation, Andrew Donaldson), slides 2-9.
Case No. STL-11-01/T/TC

1012 of 2642

18 August 2020

R332998

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3154. On 20 October 2004, Green 300 and mobile 935 had incoming calls at 12:27 and 12:28
which overlapped for 27 seconds, but the two mobiles were using the same cell, MIKAEL2. 6213
Green 300 and mobile 091
3155. Green 300 had no overlapping calls with mobile 091 during their common period of
activity, namely from 13 January to 14 February 2005.6214
3156. Mr Philips identified ten pairs of calls for Green 300 and personal mobile 091 on seven
days within this period.6215 Mr Philips concluded that for four of these pairs the two mobiles
activated cells with overlapping predicted best server coverage, such as PORT2 and HQ_B,
SFEIR2 and Sfeir_B, MEA1 and Ouzaii-II_A, and therefore possibly co-located.6216 He
categorised four pairs as ‘would not preclude co-location’.6217
3157. Mr Philips observed an anomaly with respect to mobile 091 and excluded its co-location
with Green 300 and the other mobiles, Blue 233, Red 741 and mobile 170, for a period between
13:11 and 15:02 on 28 January 2005.6218

6213

Exhibit P1259, p. 295; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), p. 57.
6214
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204-205,
276; exhibit P1259, pp 334-364.
6215
These days were 17-18, 20, 24, 28 January, 8 and 11 February 2005. Exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 124, 126-128, 130, 142, 161-162, 187, 189, 236, 256; exhibit
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), pp 31-32, 34;
exhibit P1259, pp 337-338, 341, 345, 350, 359, 361. This is the Trial Chamber’s own calculation based on Mr Philips’s
expert reports, exhibits P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash),
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review). Mr Philips
calculated nine close-in-time pairs of calls for the two mobiles, exhibit P1935, slide 514.
6216
On 18 and 24 January and 11 February 2005. John Edward Philips, T. 21 April 2017, pp 46, 49-50, 69, 96. See
also exhibit P1935, slides 265-266, 315, 376.
6217
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 124, 126128, 130, 142, 161-162, 187, 189, 236, 256; exhibit P1113 (Expert report of John Edward Philips – Revised single
user analysis, with end cell review), pp 31-32, 34. See also exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 501.
6218
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 184-185,
187-190, 204; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), p. 37; John Edward Philips, T. 24 April 2017, pp 36-39, 47-53, 56-59. See also exhibit P1935, slides 443500.
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Green 300 and mobile 170
3158. Mr Philips analysed seven pairs of calls for Green 300 and mobile 170 on five days.6219 He
found that for two pairs of calls, made within 31 and 48 minutes, the two mobiles may have colocated on cells with overlapping predicted best server coverage, Alfa’s SFEIR2 and Touch’s
Sfeir_A, and Alfa’s HADATH1 and Touch’s Hadath_C,6220 and their co-location would not be
precluded for five calls.6221 Overlapping calls did not occur between Green 300 and mobile 170.6222
Green 300 and Yellow 294
3159. Mr Philips analysed 18 pairs of calls made on Green 300 and Yellow 294 on 11 days from
30 September 2004 to 7 January 2005.6223 The two mobiles used identical cells for seven pairs of
calls, five of which occurred within five minutes using SFEIR2, HADATH3, ROUEIS3,
GHOBAI1 and PORT1, and therefore could be co-located, according to Mr Philips.6224

6219
On 11, 15, 18, 25 January and 13 February 2005. Exhibit P1111 (Expert report of John Edward Philips – Single
user analysis, Suspect 1, Mr Ayyash), pp 92-94, 114-115, 126-127, 268-269; exhibit P1259, pp 333, 336, 338, 346,
363-364. Mr Philips’s slide presentation on single user analysis, exhibit P1935 on slide 514, erroneously shows that
he analysed nine close-in-time pairs of calls for Green 300 and personal mobile 170, however based on his reports,
exhibits P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash) and P1113 (Expert
report of John Edward Philips – Revised single user analysis, with end cell review), the Trial Chamber calculated
seven.
6220
On 11 January and 13 February 2005.
6221
John Edward Philips, T. 24 April 2017, p. 82; exhibit P1111 (Expert report of John Edward Philips – Single user
analysis, Suspect 1, Mr Ayyash), pp 92-94, 114-115, 126-127, 268-269; exhibit P1113 (Expert report of John Edward
Philips – Revised single user analysis, with end cell review), pp 31-32. See also exhibit P1935, slides 514-515.
6222
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204-205,
276-277; exhibit P1259; John Edward Philips, T. 24 April 2017, pp 50-55; exhibit P1935, slides 459, 467, 471.
6223
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 35, 3739, 42, 45, 65, 67, 69-70, 77-80, 83, 85; exhibit P1113 (Expert report of John Edward Philips – Revised single user
analysis, with end cell review), pp 21-22. Mr Philips’s slide presentation on single user analysis, exhibit P1935 on
slide 514, erroneously shows that the overall number of analysed call pairs of the two mobiles was 16.
6224
These days were: 30 September, 1 October, 10 November, 22 and 28 December 2004. Exhibit P1111 (Expert
report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 35, 37, 42, 65, 70, 79-80; exhibit
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 21. The five
pairs of calls made within five minutes occurred on 30 September, 1 October, 10 November, 22 and 28 December
2004, exhibit P1259, pp 282-283, 303, 323, 326.
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3160. Mr Philips found that for the remaining 11 pairs of calls the time and distance separating
the two mobiles would not preclude their co-location.6225 There were no overlapping calls between
them.6226
Green 300 and Blue 322
3161. Mr Philips analysed three pairs of calls for Green 300 and Blue 322 on a total of three days,
19 October, 23 December and 27 December 2004. Mr Philips determined that the three analysed
pairs could mean that the mobiles co-located.6227 For these pairs the mobiles used cells with
overlapping predicted best server coverage, such as Touch’s Sfeir_A and Sfeir_B, and Alfa’s
SFEIR2 and SFEIR3.6228 He explained that the two mobiles were never in contact with each other
and had no calls that overlapped in time.6229
Green 300 and Blue 233
3162. Green 300 had 20 pairs of close-in-time calls, meaning they were made within 60 minutes,
with Blue 233.6230 On six days, for 11 pairs of calls, Green 300 and Blue 233 used cells with some
overlapping best server coverage, such as PORT3 and CoastRoad_C, MIKAEL3 and
Mar Michael_B, SIMON2 and Ouzaii_2_A. This meant that the two mobiles possibly colocated.6231 Of these, four pairs of calls occurred within five minutes,6232 and three pairs of calls
within 15 minutes.6233 The longest time lapse between these pairs was 26 minutes.6234 The mobiles’
6225

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 38-39, 42,
45, 67, 69, 77-78, 83, 85; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with
end cell review), p. 22.
6226
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 36, 57,
66, 86, 204-205.
6227
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 80, 109-110, 117. Mr Philips’s PowerPoint presentation on single user analysis, exhibit P1935 on
slide 514, is incorrect with respect to the number of analysed call pairs of the two mobiles.
6228
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 80, 109-110, 117.
6229
Exhibit P1936 (Expert report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and
Blue 585), pp 92-93, 100-101, 119-120.
6230
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 114, 124,
126-130, 165, 139-142, 165-166, 193, 199-202, 204-205, 256-257, 276; exhibit P1113 (Expert report of John Edward
Philips – Revised single user analysis, with end cell review), pp 31-34, 39.
6231
These days were 18-19, 25, 28, 31 January and 11 February 2005. Exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 128-129, 135, 139-140, 165-166, 193, 199-200, 256-257;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), pp 33, 39.
6232
On 19, 28 and 31 January 2005, exhibit P1259, pp 340, 351, 353.
6233
On 18, 25 January and 11 February 2005, exhibit P1259, pp 338, 346, 361.
6234
On 11 February 2005, exhibit P1259, p. 361.
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geographic location for the remaining nine pairs of calls would not preclude that they co-located,
according to Mr Philips.6235
3163. Mr Philips considered the presence and movement of Green 300, Blue 233 and mobile 091
in north Beirut, near the St Georges Marina, in the afternoon on 18 January 2005.6236 Within
20 minutes the three mobiles used cells which had overlapping predicted best server coverage or
were adjacent, Alfa’s PORT2 and PORT3, and Touch’s CoastRoad_B and CoastRoad_C.6237
These are call pairs 3-4 and 5-6 in the call sequence table extract below. Mr Philips concluded that,
on these occasions, Green 300 possibly co-located with Blue 233 and mobile 091, and the other
cell activations would not preclude the mobiles’ co-location.6238

6235

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 114, 124,
126-130, 140-142, 201-202; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with
end cell review), pp 31-34.
6236
Exhibit P1935, slides 268-273.
6237
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 128-129;
John Edward Philips, T. 21 April 2017, pp 50-51. See also exhibit P1935, slides 270-271.
6238
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 128-130;
John Edward Philips, T. 21 April 2017, pp 50-51. See also exhibit P1935, slide 274.
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 128
3164. Mr Donaldson’s evidence was that Alfa’s PORT and Touch’s CoastRoad cell towers were
100 metres apart. He concluded that the above sequence of calls demonstrates common movement
of Green 300 with Blue 233 and mobile 091 in an area not frequented by the personal mobile. 6239

6239

Andrew Donaldson, T. 24 August 2017, pp 43-46; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 501, annex D, p. 354. See also exhibit P2025.1, slides 57-63.
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3165. On Friday 11 February 2005, for just over two hours, Green 300 used overlapping cells
with Blue 233 and mobile 091. Mr Philips provided evidence that save for the last call pair in the
following call sequence table extract the respective mobiles, including Green 300 and Blue 233,
possibly co-located.6240 The map shows the predicted best server coverage areas of the activated
cells, Touch’s Ouzaii_II_A and Sfeir_A, and Alfa’s MEA1 and SIMON2.

Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 256

6240

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 256-257;
John Edward Philips, T. 21 April 2017, pp 96-97. See also exhibit P1935, slides 373-380.
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3166. The expert did not identify overlapping calls between the two mobiles but noted that they
operated on different networks, and for two calls received by these mobiles on 18 January 2005,
while one used Alfa’s PORT 2 and the other Touch’s CostRoad_A, the time adjustment on any of
the networks might change this conclusion.6241
Overall pattern
3167. Mr Philips analysed 83 pairs of calls over four and a half months involving Green 300,
personal mobiles 091, 170 and 935, and network mobiles Yellow 294, Blue 322 and Blue 233.6242
For 37 pairs of calls Green 300 possibly co-located with one of the other mobiles,6243 mostly with
Blue 233 (11 times) and mobile 935 (ten times). Mr Philips illustrated common movements of
these mobiles on six days, 9 October, 29 December 2004, 18, 24 January, 11 and 14 February
2005.6244 On 28 January 2005, there were two pairs of calls when Green 300 did not co-locate with
mobile 091, which is summarised in detail below.6245
3168. According to Mr Donaldson, from 30 September 2004 to 14 February 2005, Green 300 and
one of the other mobiles attributable to Mr Ayyash, namely personal mobiles 935, 091, 170,
Yellow 294 and Blue 233, were used on 43 days.6246 On these days, Green 300 was used within

6241

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204-205.
This is on the Trial Chamber’s own calculation of analysed call pairs of Green 300, mobile 935, 091, 170,
Yellow 294, Blue 322 and Blue 233 based on Mr Philips’s expert reports, exhibits P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), P1936 (Expert report of John Edward Philips – Single
user analysis in relation to Blue 322, Blue 324 and Blue 585), and P1113 (Expert report of John Edward Philips –
Revised single user analysis, with end cell review).
6243
Ten times with mobile 935, exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect
1, Mr Ayyash), pp 47, 50-51, 54, 56, 64, 75, 79-80, 83, 100; exhibit P1113 (Expert report of John Edward Philips –
Revised single user analysis, with end cell review), pp 20-21, 24, 29; four times with mobile 091, exhibit P1111
(Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 126-130, 161-162, 256; twice
with mobile 170, exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash),
pp 94, 268-269; seven times with Yellow 294, exhibit P1111 (Expert report of John Edward Philips – Single user
analysis, Suspect 1, Mr Ayyash), pp 35, 37, 42, 65, 70, 79-80, 83; three times with Blue 322, exhibit P1936 (Expert
report of John Edward Philips – Single user analysis in relation to Blue 322, Blue 324 and Blue 585), pp 80, 109-110,
117; 11 times with Blue 233, exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1,
Mr Ayyash), pp 129, 135, 139-140, 165-166, 193, 199-200, 256-257, exhibit P1113 (Expert report of John Edward
Philips – Revised single user analysis, with end cell review), pp 33, 39.
6244
John Edward Philips, T. 21 April 2017, pp 40-63, 67-78, 81-85, 88-97, T. 24 April 2017, pp 6-16, 18-23, 30-32,
36-39, 47-62. See also exhibit P1935 slides 253-427, 436-440.
6245
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-189,
204.
6246
Andrew Donaldson, T. 23 August 2017, pp 71-72; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 466. Mr Donaldson did not analyse the call and geographic patterns of the other Blue
network mobile, Blue 322.
6242
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ten minutes of these mobiles 30 times.6247 Of these, 30 per cent were on the same Alfa cell sector,
40 per cent of the activations were on cell towers less than one kilometre apart, ten per cent were
on cell towers more than one but less than two kilometres apart and ten per cent of the activations
occurred on cell towers that were more than two but less than five kilometres apart. 6248
3169. In his report, Mr Donaldson highlighted these mobiles’ possible co-locations on 33 days
between 30 September 2004 and 13 February 2005.6249 He concluded that the mobiles moved in
concert across Lebanon, but mainly within Beirut, with the exception of a limited period in the
afternoon on 28 January 2005, when mobile 091 separated from the other mobiles.6250
Notwithstanding this dislocation, Mr Philips and Mr Donaldson found the evidence on Green 300
consistent with having the same user as the other mobiles.6251
ii.

Submissions

3170. The Prosecution submits that Mr Ayyash was the user of Green 300 from 30 September
2004 to 14 February 2005 and that the name under which it was subscribed does not exist in
Lebanon.6252
3171. The most frequently activated cell tower of Green 300, SFEIR2, provided predicted best
server coverage for Mr Ayyash’s residence in Hadath.6253 It is also the most frequently activated
cell tower of mobiles 935 and Yellow 294. Cell towers in north Beirut commonly used by Green
300 and Red 741 were only activated during the day.6254 The Green network mobile was used for
43 days over four and a half months and on each of those days, save for 28 January 2005, it moved
in concert with the other mobiles.6255

6247

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 470.
Andrew Donaldson, T. 23 August 2017, pp 71-72; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 470.
6249
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 474-508, annex D, pp
326-363.
6250
Andrew Donaldson, T. 23 August 2017, p. 72; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), paras 470 (d), 472, 559. See also exhibit P2025, slide 244.
6251
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 3; Andrew
Donaldson, T. 23 August 2017, p. 72. See also John Edward Philips, T. 24 April 2017, pp 87-89, T. 26 April 2017, pp
96-97.
6252
Prosecution final trial brief, para. 260; Prosecution closing submissions, T. 12 September 2018, p. 78.
6253
Prosecution final trial brief, para. 261; Prosecution closing submissions, T. 12 September 2018, pp 92-93.
6254
Prosecution final trial brief, para. 261.
6255
Prosecution final trial brief, para. 262.
6248
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3172. The Ayyash Defence argues that the Prosecution did not present any evidence connecting
Mr Ayyash to the network mobiles.6256 The primary means for the attribution of network mobiles
is through co-location analysis, which is unreliable, and through attribution of the personal mobiles
to Mr Ayyash, which the Prosecution failed to establish.6257
iii.

Findings

3173. As the Trial Chamber has already found, Green 300 was part of a covert network comprised
of three Alfa mobiles, all purchased using false identification documents.6258 From 30 September
2004 to 14 February 2005, its user had calls only with one other mobile, Green 023.
3174. Green 300 made and received 100 calls on 43 days. On Mr Donaldson’s evidence, the
mobile had a link with Mr Ayyash’s residence in Hadath, as it used SFEIR2 and HADATH1, in
day time and at night, for 25 per cent of its calls. Mr Ayyash had a registered residence in Hadath,
and he made and received some of the calls involving landline 696. However, in the absence of
direct evidence on this point, the Trial Chamber could not determine when he was present there.6259
3175. The commonalities in the geographic profile with mobile 935 and Yellow 294 for 25 calls
in south Beirut do not assist in attributing Green 300 to Mr Ayyash, although they are not
inconsistent with it.
3176. The Trial Chamber is satisfied that Green 300 did not change user from 30 September 2004
to 14 February 2005. This is shown in its contact profile in that it called and received calls from
only one number, Green 023, and its use of the same handset.
3177. It made its final call on 14 February 2005, one hour before the attack on Mr Hariri, using—
at the end of that call—PHENMB1, Alfa’s temporary relay cell, placed on the back of a truck
across the road from the Phoenicia Hotel facing in the hotel’s direction and close to the scene of
the attack.6260

6256

Ayyash Defence final trial brief, paras 670-671.
Ayyash Defence final trial brief, paras 292, 670-671; Ayyash Defence closing submissions, T. 17 September 2018,
pp 117-118.
6258
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green
network’.
6259
See sub-section (B) (1) (b) (v) ‘Findings’.
6260
See in para. 3234, below.
6257
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3178. To determine if it had a common user with the other mobiles, and whether its user was
Mr Ayyash, the Trial Chamber has carefully examined Mr Donaldson’s co-location analysis of
Green 300 with respect to mobiles 935, 091, 170, Yellow 294 and Blue 233. It has also examined
Mr Philips’s evidence on single user analysis involving the same mobiles. On the Prosecution’s
request, Mr Philips included Blue 322 in his analysis despite the Prosecutor, in the amended
consolidated indictment, having not attributed this mobile to Mr Ayyash.
3179. During the period analysed by Mr Philips, from Thursday 30 September 2004 to Thursday
13 January 2005, the two Alfa mobiles, Green 300 and Mr Ayyash’s personal mobile 935, possibly
co-located ten times. The first was on Saturday 9 October 2004 and the last on Wednesday 12
January 2005. For five instances this occurred within 15 minutes. The two mobiles also showed
common movements and activated common cells as far as Lebanon’s border with Israel. Cells that
the mobiles used for further 15 pairs of calls would not preclude that they co-located.
3180. On Wednesday 20 October 2004, Green 300 and mobile 935 had incoming calls that
overlapped in time. According to Mr Philips, a few overlapping calls would not exclude the
mobiles having one single user, but when it occurs, the mobiles must activate the same cell,
adjacent cells or cells with overlapping predicated best server coverage. For these overlapping
calls, Green 300 and mobile 935 were using the same cell, MIKAEL2. This therefore, using Mr
Philips’s terminology, does not preclude that the two mobiles had the same user.
3181. Green 300 and Yellow 294 were two Alfa mobiles. According to Mr Philips, the two
mobiles could have co-located seven times, on 30 September, 1 October, 10 November, 22, 28 and
29 December 2004. Each time they activated the same cells, such as SFEIR2, ROUEIS3,
HADATH3, GHOBAI1 and PORT1. On five occasions, they used the same cells within five
minutes. Mr Philips identified a further eleven times where the mobiles’ cell activations would not
preclude their co-location. The two mobiles did not have overlapping calls.
3182. Further, the Trial Chamber has found that both Yellow 294 and Green 300 shared a
common user in their respective overlapping attribution periods with mobile 935.6261 The total
number of possible co-locations of the three mobiles on Mr Philips’s evidence was 34.
Additionally, the three mobiles activated cells 55 times that, in Mr Philips’s opinion, could be

6261

See sub-sections (B) (1) (f) (iii) ‘Findings’, (B) (2) (b) (iii) ‘Findings’ and (B) (2) (e) (iii) ‘Findings’.
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travelled within the time between the calls, thus not precluding their co-location. Based on the
cumulative weight of this evidence, the Trial Chamber is satisfied that Green 300, Yellow 294 and
mobile 935 had a single user during their respective attribution periods. Mr Donaldson’s colocation analysis of Green 300 supports this finding.6262
3183. Green 300 and Blue 233 operated on different networks, on Alfa and Touch respectively.
From mid-January to Friday 11 February 2005, the two mobiles had 20 pairs of close-in-time calls.
For 11, they used cells with some overlapping best server coverage which is consistent with the
two possibly co-locating. Of these, four pairs of calls occurred within five minutes, three pairs of
calls within 15 minutes and the longest time span between two calls was 26 minutes. The cells
used for nine pairs of calls would not preclude their co-location. As an additional factor, supporting
a finding on single user, the two mobiles also moved in tandem on two days, Tuesday 18 January
near the St Georges Marina and on Friday 11 February 2005 north to the Beirut airport, as
demonstrated by Mr Philips.
3184. Green 300 and mobile 091 had seven days of common activity from which Mr Philips
could analyse pairs of calls. He found four occasions when the Green network mobile possibly colocated with mobile 091. These occurred on Tuesday 18, Monday 24 January and Friday 11
February 2005. Cell activations for a further four pairs of calls would not, according to Mr Philips,
preclude their co-location. He noted mobile 091’s geographical separation from Green 300 and the
other mobiles for about two hours in the afternoon of Friday 28 January 2005, and excluded that
the mobiles were used by one person in this period. This is further assessed in the following
sections below.6263
3185. Similarly, Green 300 and mobile 170 made seven close-in-time calls on five days. Of the
seven, Mr Philips identified only two occurrences when the mobiles possibly co-located, on
Tuesday 11 January and on Sunday 13 February 2005, and five incidences that would not preclude
their co-location.
3186. Green 300’s attribution period, from Thursday 30 September 2004 to Monday 14 February
2005, includes in its entirety the attribution period of Blue 322, which—as specified in the

6262
6263

See paras 3048-3050, 3167-3169.
See sub-sections (B) (2) (f) ‘Red 741’ and (B) (2) (g) ‘The 2005 Hajj’.
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Prosecution’s final trial brief—spans from 18 October to 27 December 2004. Mr Donaldson did
not analyse Blue 322’s geographic profiles and activities. According to Mr Philips, the two
mobiles may have co-located on three occasions activating overlapping cells on Alfa’s and
Touch’s Sfeir towers. However, as the Prosecutor did not allege in the amended consolidated
indictment that Mr Ayyash was using this mobile, the Trial Chamber has not made any findings to
this effect against him.
3187. The Trial Chamber has found that Mr Ayyash was the principal user of personal mobiles
935, 091 and 170.6264 It found that he used network mobiles Yellow 294 and Blue 233.6265 Based
on this, the Trial Chamber is satisfied that the cumulative occurrences of possible co-locations
between these mobiles and their common movements over a period of four and a half months
excludes that Green 300 had a separate user.
3188. The totality of the evidence and taking the instances of possible co-locations across the
different mobiles that are independently attributed to Mr Ayyash together, the Trial Chamber is
satisfied that this pattern is beyond mere coincidence and leads to the only reasonable conclusion
available from the evidence that these mobiles had a common user. This user was Mr Ayyash. This
does not include the time when mobile 091’s cell activations in the area of the Beirut Airport in
the afternoon of Friday 28 January 2005 excluded its co-location with mobile 170, Blue 233 and
Green 300, as discussed below.
3189. The Trial Chamber, for these reasons, is satisfied beyond reasonable doubt that Mr Ayyash
was the user of Green 300 from Thursday 30 September 2004 until Monday 14 February 2005.
(f)

Red 741

3190. Red 741, according to the Prosecutor in the amended consolidated indictment, was one of
six Red mobiles used by the ‘assassination team, consisting of AYYASH and five other
unidentified individuals (S5, S6, S7, S8 and S9) for carrying out the assassination of HARIRI’.6266

6264
6265
6266

See sub-sections (B) (1) (e) (iii) ‘Findings’, (B) (1) (f) (iii) ‘Findings’ and (B) (1) (g) (iii) ‘Findings’.
See sub-sections (B) (2) (b) (iii) ‘Findings’ and (B) (2) (d) (iii) ‘Findings’.
Amended consolidated indictment, para. 15 (a).
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3191. The Prosecution attempted to prove that Mr Ayyash was using it through its co-location
with Mr Ayyash’s personal mobiles 091 and 170, and the network mobiles Blue 233 and
Green 300.
i.

Evidence
a.

3192. According

to

Alfa’s

Subscriber details
subscription

documentation,

Red

741

was

activated

on

21 December 2004 and deactivated on 17 March 2005.6267 The subscriber’s name was Fayza
Refaayeh with the address of Al-Mina, Port Said Street, Tripoli.6268 According to an ‘Alfa Active’
identification form, the SIM card was purchased on 12 January 2005.6269
3193. Ms Fayza Refaayeh stated that around January 2005 her husband, Mr Jawdat Ahmad,
bought a SIM card with a number ending in 234 for their family, using her ID card.6270
Ms Refaayeh did not recognise number Red 741 as having been used by her family. A number of
details on the ‘Alfa Active’ identification form were incorrect and the handwriting and signature
were neither hers nor her husband’s.6271 Mr Ahmad stated that he purchased a SIM with a number
ending in 234 in late December 2004.6272 Mr Ahmad otherwise confirmed his wife’s evidence.
b.

Attribution period

3194. Mr Donaldson determined the attribution period of Red 741 to Mr Ayyash as from
14 January to 14 February 2005.6273 While there was a call on 4 January 2005, this was merely one
to charge credit.6274 As can be seen from Red 741’s call sequence table, this call also was made in
a handset not used during the attribution period, suggesting a different user.6275 The first call was

6267

Exhibit P797, p. 1.
Exhibit P404 (Alfa identification forms – eight Red mobiles), ERNs 60131507-30131508; exhibit P797, p. 1.
6269
Exhibit P404, p. 1.
6270
Exhibit P375 (Statement of Fayza Refaayeh), paras 7, 9-10, 12 (pp 7-8).
6271
Exhibit P375 (Statement of Fayza Refaayeh), para. 17 (p. 8).
6272
Exhibit P370 (Statement of Jawdat Ahmad), paras 7, 9 (p. 7).
6273
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 528, 535.
6274
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 529-530; exhibit P1197
(Call sequence table of Red 741), p. 1. See chapter VIII ‘Nature and purpose of colour-coded mobile networks and
Purple group of mobiles’, (D) ‘Red network’.
6275
Exhibit P1197. See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of
mobiles’, (D) ‘Red network’.
6268
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made on 14 January 2005.6276 The final call involving Red 741 was made on 14 February 2005 at
12:50, a few minutes before the attack on Mr Hariri, when it activated ZOUKAK1, a cell providing
coverage between the crime scene and Parliament.6277
c.

Contact profile

3195. During the attribution period, Red 741 had contact with six other Red network mobiles and
contacted the Alfa customer service numbers four times.6278 Further, it received an SMS from a
number ending in 747 on 14 January 2005.6279 This number belonged to Mr Hassan Hamza Zaarour
and his family.6280 Mr Zaarour stated that he had intended to send an SMS to a similar number and
had simply mistyped it.6281 It had no other contacts.
d.

Geographic profile

3196. According to Mr Donaldson, Red 741’s most frequently activated cells were on the north
coast of Beirut, MRAICI2, ZOUKAK1 and PORT2, and in the Mosbeh area, MOSBEH2 and
RIMAL1.6282
e.

Single user analysis

3197. Red 741 had an overlapping attribution period with that of personal mobiles 091 and 170,
Blue 233 and Green 300.6283 Single user analysis between Red 741 and personal mobiles 165, 935,
and network mobiles Blue 322, Yellow 669 and Yellow 294 was therefore not possible.6284

6276

Exhibit P1197, p. 1; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 531.
Exhibit P1197, p. 5; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 534.
See also exhibit P1123 (ArcView shape files Alfa).
6278
Exhibit P1197; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 543.
6279
Exhibit P1197, p. 1.
6280
Exhibit P956 (Statement of Hassan Zaarour), para. 16 (p. 3).
6281
Exhibit P956 (Statement of Hassan Zaarour), paras 19-23 (pp 3-4).
6282
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 545-549; Andrew
Donaldson, T. 23 August 2017, pp 76-77, 79. This is based on the start cell data. When considering the end cell data,
the first three most frequented cells, namely MRAICI2, ZOUKAK1 and MOSBEH2, remained the same, according
to Mr Donaldson, exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex C, paras 57.
6283
See paras 2784, 2930, 3141, 3189; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 550.
6284
See paras 2756, 2881-2882, 3027-3028, 3067, 3096.
6277
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Red 741 and mobile 091
3198. Mr Philips analysed 18 pairs of calls in relation to Red 741 and mobile 091 on five days,
28 January, 2, 3, 8 and 11 February 2005.6285 Mr Philips determined that six of the pairs fell in the
category of ‘could be co-located’,6286 five in the ‘would not preclude co-location’ category,6287 and
seven in ‘would preclude co-location’.6288 The dislocation of these two mobiles from the others
are discussed below in paragraphs 3237-3240.
3199. For four call pairs, the two mobiles possibly co-located within five minutes, once within
12 minutes, and another time within 25 minutes, each time using cells along the coast in Beirut. 6289
3200. Red 741 was never in contact with mobile 091.6290 There were two pairs of overlapping
calls between Red 741 and mobile 091, both on 28 January 2005: first Red 741 had an outgoing
call from 14:17:05 to 14:18:02, while mobile 091 had an incoming call from 14:18:01 to 14:18:18;
next while mobile 091 had an incoming call from 14:56:30 to 14:56:56, Red 741 started an
outgoing call at 14:56:31 that lasted until 14:56:53.6291 As discussed below, these calls occurred at
a time when the two mobiles dislocated. Red 741 activated Alfa cells in the Mosbeh area and
mobile 091 used Touch’s Airport_II_C.6292

6285

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-190,
209-210, 212, 234-237, 249, 251-253; exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash). See also
exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips), slides 512, 514-515.
6286
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 234-235,
249, 251-253; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), p. 46.
6287
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-189,
212, 236-237, 251.
6288
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-190,
209-210; John Edward Philips, T. 24 April 2017, p. 82.
6289
Red 741 connected to Alfa’s MANARA1, CARACA3, MRAICI2, MOVPIK1/RAMLET3 and BHVOUT1,
mobile 091 used respective overlapping Touch cells, Riviera_A, Manara_B, BayView_C and Unesco_B. Exhibit
P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 234-235, 249, 251253 exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 46.
6290
Exhibit P1197; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 551.
6291
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 205; exhibit
P1259, pp 350-351.
6292
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187-188,
190; exhibit P1259, pp 350-351.
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Red 741 and mobile 170
3201. Red 741 had four pairs of calls made within an hour with mobile 170 on three days,
14 January, 9 and 14 February 2005.6293 Mr Philips determined that these pairs fell into the
category of ‘would not preclude co-location’.6294 Red 741 was never in contact with mobile 170,
and there were no overlapping calls in relation to these two mobiles.6295
Red 741 and Blue 233
3202. Mr Philips analysed 19 pairs of calls in relation to Red 741 and Blue 233 on nine days, 14,
28, 31 January, 3, 8, 9, 11, 12 and 14 February 2005. He found that seven of the analysed pairs
were in the category of ‘could be co-located’6296 and 12 fell in the category of ‘would not preclude
co-location’.6297
3203. As both mobiles belonged to closed networks,6298 there were no calls between Red 741 and
Blue 233.6299 The mobiles had one instance of an overlapping call, when, on 31 January 2005,
Red 741 had an outgoing call from 10:54:10 to 10:54:46 and Blue 233 had an incoming call from
10:54:19 to 10:54:28.6300 According to Mr Philips, however, the mobiles possibly co-located.6301
3204. On the basis that the mobiles operated on different networks and that the network times
may not have been harmonised, Mr Philips stated that there were two additional instances of
6293

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 104, 244,
270-272; exhibit P1259, pp 335, 360, 364.
6294
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 104, 244,
270-272; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
p. 45.
6295
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204-205,
276; exhibit P1197.
6296
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 199-200,
231-233, 262, 270-272; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end
cell review), p. 47.
6297
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 104-105,
192, 199-200, 216, 231-233, 242, 252-253, 260, 262, 270-272.
6298
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) ‘Red
network’ and (E) ‘Blue network’.
6299
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 204, 276;
exhibit P1197.
6300
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 199-200,
205; exhibit P1259, p. 353.
6301
Red 741 connected to PORT2 at the start and ETOILE3 at the end of this call, Blue 233 used CoastRoad_C.
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 119-200;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 39;
exhibit P1259, p. 353.
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possible overlap, namely on Monday 31 January and Saturday 12 February.6302 On 31 January
2005, Blue 233—connecting to CoastRoad_C—had an incoming call at 10:53:14 finishing at
10:53:53. Red 741—using PORT2 at the start of the call—had an outgoing call at 10:54:10.6303
Mr Philips found that the two mobiles possibly co-located as the two cells had ‘extensive best
server coverage overlap’.6304
3205. On Saturday 12 February, Red 741—using RAOUCH3 at the start and RAOUCH1 at the
end of the call—had an incoming call between 11:41:59 and 11:43:00. Blue 233—activating
Touch’s Fadlallah_C cell—had an incoming call between 11:43:09 and 11:43:32 and because
these cells had some overlapping predicted best server coverage, according to Mr Philips, Red 741
and Blue 233 may have co-located.6305
3206. Of the remaining possibly co-locating call pairs, two occurred within two minutes on
8 February 2005, Red 741 using ETOILE1 and Blue 233 connecting to Coast-Road_C, and on
14 February 2005, Red 741 activating ETOILE1 and Blue using Riad_El_Soloh_B.6306 The time
lapse between two pairs of calls was between six and a half and 13 minutes.6307
Red 741 and Green 300
3207. On eight days from 14 January to 14 February 2005, Red 741 and Green 300 had 42 pairs
of calls.6308 Mr Philips identified 26 pairs of calls on seven days when the two mobiles could be
co-located.6309 Of these pairs, 13 occurred within three minutes, and the two mobiles used identical

6302

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 205, 276.
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 199-200,
205; exhibit P1259, p. 353.
6304
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 199-200.
6305
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 262, 276;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 47;
exhibit P1259, p. 362.
6306
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 231-232,
270-272; exhibit P1259, pp 358, 364.
6307
Both occurred on 8 February 2005: at 12:11 Blue 233 used Riad_El_Soloh_A and at 12:24 Red 741 used
ETOILE1; at 12:26 Blue 233 activated Minah_el-hosson_A for a 44-second call and at 12:33 Red 741 used
ZOUKAK1. Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp
213-232; exhibit P1259, p. 358.
6308
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187, 189,
191-192, 199-202, 213-216, 234, 236-237, 242-243, 252, 260-263, 265-266, 270, 272-273; exhibit P1259, pp 350351, 353, 355, 359-364.
6309
These days were: 28, 31 January, 3, 8, 9, 12 and 14 February 2005. Exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187, 191-192, 199-202, 213-216, 234, 236-237, 242-243,
6303
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cells, such as BASTA3, MRAICI1, MRAICI2, MANARA2, MOSBEH2 and NDU2.6310 An
additional five pairs of calls took place within 15 minutes.6311
3208. Mr Philips illustrated the possible co-location of Red 741 and Green 300 on 8 February
2005.6312 At 13:39, Red 741 first activated CARACA1 in west Beirut. The call sequence table of
Red 741 shows that at the end of this 25-second call, the mobile activated the MANARA2 cell,
which was activated by Green 300 a minute later. Three minutes later Red 741 was still on this
cell.6313 Mr Philips concluded that the two mobiles could have co-located.6314

252, 260-263, 265-266, 270, 272-273; exhibit P1113 (Expert report of John Edward Philips – Revised single user
analysis, with end cell review), pp 38-41, 43-49.
6310
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 187, 191,
199, 201-202, 214, 216, 234, 260, 265, 270, 272; exhibit P1113 (Expert report of John Edward Philips – Revised
single user analysis, with end cell review), pp 40, 43, 47-49; exhibit P1259, pp 350-351, 353, 355, 359, 362-363, 364.
These exclude three overlapping calls between the two mobiles which occurred on 31 January, 3 and 12 February
2005.
6311
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 191, 214215, 242-243; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), pp 44-45; exhibit P1259, pp 351, 355, 360.
6312
John Edward Philips, T. 21 April 2017, pp 78, 81-82; exhibit P1111 (Expert report of John Edward Philips –
Single user analysis, Suspect 1, Mr Ayyash), pp 234-235; exhibit P1113 (Expert report of John Edward Philips –
Revised single user analysis, with end cell review), pp 43-44. See also exhibit P1935, slides 339-342.
6313
Exhibit P1259, p. 359.
6314
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 234; exhibit
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 43; John Edward
Philips, T. 21 April 2017, pp 78, 81-82.
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 234
3209. Mr Philips concluded that cell activations for a further 16 pairs of calls would not be
inconsistent with the two mobiles co-locating.6315
3210. Three overlapping calls occurred. The first on 31 January 2005, when seconds before the
end of an outgoing call on Green 300, Red 741 had a one-second incoming call from Red 652 and

6315

John Edward Philips, T. 24 April 2017, p. 82; exhibit P1111 (Expert report of John Edward Philips – Single user
analysis, Suspect 1, Mr Ayyash), pp 187, 189, 191-192, 199-202, 213-216, 234, 236-237, 242-243, 252, 260-263, 265266, 270, 272-273; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), pp 38-41, 43-49. See also exhibit P1935, slide 515.
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three days later, before Red 741 ended its outgoing call, Green 300 had an outgoing call.6316
Finally, on 12 February 2005, Red 741 received an eight-second call while Green 300 was in the
process of a call.6317 The mobiles used the same cells for all three overlapping calls.6318
3211. Mr Philips explained that Red 741 and Green 300 did not operate over extensive
periods.6319 From 14 January to 14 February 2005 there were nine days when both mobiles were
active.6320 Calls on Green 300 occurred in the intense period of Red 741’s use, and therefore the
chance of overlapping calls was high.6321
Overall pattern
3212. In his report, Mr Donaldson closely analysed sequences of calls on 11 days between Friday
14 January and Monday 14 February 2005 that Red 741 shared with the other mobiles attributable
to Mr Ayyash, personal mobiles 091, 170, and network mobiles Blue 233 and Green 300. 6322
3213. According to Mr Donaldson, on the days of common use Red 741 was used within ten
minutes with one of the other mobiles 55 times, in 33 per cent of those the mobiles shared the same
Alfa sector.6323 For 31 per cent of the calls the mobiles activated cell towers that were less than
one kilometre apart, and for 15 per cent they connected to cell towers that were more than one

6316

Exhibit P1259, p. 355; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), pp 201, 205, 216, 276.
6317
Exhibit P1259, p. 363; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), pp 266, 276; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end
cell review), p. 48.
6318
Exhibit P1259, pp 353, 355, 363; exhibit P1111 (Expert report of John Edward Philips – Single user analysis,
Suspect 1, Mr Ayyash), pp 201, 205, 216, 266, 276; exhibit P1113 (Expert report of John Edward Philips – Revised
single user analysis, with end cell review), p. 48. See also John Edward Philips, T. 20 April 2017, pp 42-43; exhibit
P1935, slide 43.
6319
John Edward Philips, T. 20 April 2017, p. 41.
6320
On 20, 28, 31 January, 3, 8-9, 11-12, 14 February 2005. Exhibit P1259, pp 340, 350-351, 353, 355, 359-364; John
Edward Philips, T. 20 April 2017, p. 41.
6321
John Edward Philips, T. 20 April 2017, p. 41.
6322
On 14, 20, 28, 31 January, 2, 3, 8, 9, 11, 12 and 14 February 2005. Andrew Donaldson, T. 23 August 2017, pp 7778; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 550, 565-580, annex D,
pp 364-385.
6323
Besides Red 741, Green 300 and Blue 233 were Alfa mobiles. Personal mobiles 091 and 170 operated on the
Touch network. Andrew Donaldson, T. 24 August 2017, p. 15; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), para. 554.
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kilometre but less than two kilometres apart.6324 The sequential use of the mobiles occurred
between 10:00 and 19:00 and mainly in north Beirut.6325
3214. Twenty-two per cent of the calls connected to cell towers which were more than two
kilometres away from each other.6326 He concluded that Red 741 had the same user as Green 300,
Blue 233, mobile 091 and mobile 170, and it was Mr Ayyash.6327 He added that on 2 February
2005 Mr Ayyash ‘did not have control of Red 741’.6328
Mobiles moving in concert
3215. Mr Philips testified that common movement of mobiles over a common time frame
supports the inference that the mobiles had a single user.6329 Based on call sequence tables or
combined call sequence table and his reports on single user analysis,6330 he showed on his slides
the movement of mobiles on a number of selected days by mapping the cells they activated for
sequential calls.6331 Regarding mobiles 935, 091, 170, Yellow 294, Blue 233, Blue 322, Red 741
and Green 300, he demonstrated nine days of common movement, namely on 9 October,
3 November, 29 December 2004, 18, 24 January, 8, 11, 12 and 14 February 2005. 6332
3216. To illustrate, in the morning on 24 January 2005, personal mobiles 091 and 170, and Blue
network mobile 233 moved from south Beirut to Nabatiyeh.6333 For seven calls from 10:45 to
14:41, the three mobiles dominantly used Touch’s Nabatiyeh_C cell, where the three mobiles

6324

Andrew Donaldson, T. 24 August 2017, p. 15; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 554.
6325
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 555-556.
6326
Andrew Donaldson, T. 24 August 2017, p. 15; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 554 (d).
6327
Andrew Donaldson, T. 24 August 2017, p. 16.
6328
Andrew Donaldson, T. 24 August 2017, pp 16, 19; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), para. 557, where Mr Donaldson noted that, on 4 January 2005, Red 741 separated from Yellow
294 and mobile 935. However, this falls outside the attribution period of the Red mobile.
6329
John Edward Philips, T. 19 April 2017, p. 94.
6330
Exhibits P1259, P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash),
P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review).
6331
Exhibit P1935.
6332
Exhibit P1935, slides 218-427. Mr Philips, at the Prosecution’s request, included Blue 322 in his single user
analysis despite the Prosecutor not pleading that it was Mr Ayyash’s in the amended consolidated indictment.
6333
John Edward Philips, T. 21 April 2017, pp 53-54; exhibit P1259 (Call sequence table of ten numbers—Mr
Ayyash), pp 344-345. See also exhibit P1935, slides 287-307. Personal mobile 091 activated Hadath_C for its last call
at 23:18 on 23 January 2005, personal mobile 170 used Hazmiyeh_2_B for its first call on 24 January 2005 and Blue
233 used Sfeir_A at 08:57 the same day, exhibit P1259, p. 344.
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possibly co-located, but they also used Kfarsir_A and Ansar_A.6334 Mr Philips demonstrated this
on the slides below:

John Edward Philips, T. 21 April 2017, pp 53-54, 61-62; exhibit P1259, pp 344-345. See also exhibit P1935, slides
287-308.
6334
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 293, 298, 307
3217. Mr Philips explained that Kfasir_A, Ansar_A and Nabatiyeh_C have fragmented best
server coverage away from the main areas of best server coverage.6335 Relying on a response to a
request for assistance—in which Touch informed the Prosecution that a drive test conducted on
21 August 2006 had shown that Nabatiyeh_C provided the best server coverage in the Harouf
area—6336 and as detailed above, Mr Philips explained that these cell activations did not preclude
the mobiles’ possible co-location.6337

6335

Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 156-157.
Exhibit P826.15.
6337
John Edward Philips, T. 21 April 2017, pp 55-56, 60-61, T. 25 April 2017, pp 67-75. See also exhibit P1935,
slides 295-299.
6336
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3218. By 16:01, personal mobile 170 moved to south Beirut, where, for the remaining part of the
day, mobile 091, Blue 233 and Green 300 also activated cells, some of which had contiguous or
overlapping predicted best server coverage, such as Sfeir_A and Hazmiyeh_2_B, SFEIR2 and
Sfeir_B.6338
3219. On Tuesday 8 February 2005, personal mobiles 091 and 170, and network mobiles Blue
233, Green 300 and Red 741, showed common movement.6339 From 10:11 to 10:58, Blue 233 and
personal mobile 170 activated two adjacent Touch cells in south Beirut, Sfeir_A and Sfeir_B.6340
At 11:02, mobile 170 started to move north using Mar Michael_C, the same cell which mobile 091
used at 11:05 and three minutes later, mobile 091 moved further north to the Chiyah_A cell. 6341
3220. Meanwhile, Blue 233 travelled north and activated Riad_El_Soloh_A for calls from 11:58
to 12:11, and CoastRoad_C at 12:25.6342 At 12:24, Red 741 received its first call of the day on
Alfa’s ETOILE1 cell, which has overlapping predicted best server coverage with Touch’s
Riad_El_Soloh_A and CoastRoad_C, consistent with these network mobiles’ possible co-location
in this area, as depicted in Mr Philips’s following two slides.6343

6338

John
322.
6339
John
6340
John
6341
John
6342
John
6343
John

Edward Philips, T. 21 April 2017, pp 67-72; exhibit P1259, pp 345-346. See also exhibit P1935, slides 310Edward
Edward
Edward
Edward
Edward

Philips, T. 21 April 2017, p. 73. See also exhibit P1935, slides 323-355.
Philips, T. 21 April 2017, p. 73; exhibit P1259, p. 358. See also exhibit P1935, slides 324-325.
Philips, T. 21 April 2017, p. 74; exhibit P1259, p. 358. See also exhibit P1935, slides 326, 328-329.
Philips, T. 21 April 2017, pp 74, 76; exhibit P1259, p. 358. See also exhibit P1935, slides 330-331.
Philips, T. 21 April 2017, pp 75-77; exhibit P1259, p. 358. See also exhibit P1935, slides 332-333.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 332-333
3221. In the next ten minutes, Blue 233, using Minet_El-Hosn_A, and Red 741, activating
ZOUKAK1, showed a westerly movement and another possible co-location, as illustrated in the
following slide.6344

6344

John Edward Philips, T. 21 April 2017, p. 77; exhibit P1259, p. 358. See also exhibit P1935, slide 335.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 335
3222. At 12:43, Blue 233 moved to Naher_MPT_C to the east. By 12:56 it was back in the
predicted best server coverage area of CoastRoad_C, and made no calls until 16:32.6345
3223. At 13:04, Red 741 activated RASNAB1, which is to the south of CoastRoad_C, before it
moved to CARACA1, MANARA1 and MANARA2 in north-west Beirut.6346 Activating the
MANARA cells, it possibly co-located for four pairs of calls made within minutes with Green 300,
which activated MANARA2, and personal mobile 091, which used Riviera_A that had

6345
6346

John Edward Philips, T. 21 April 2017, p. 77; exhibit P1259, pp 358-359. See also exhibit P1935, slides 336-337.
John Edward Philips, T. 21 April 2017, p. 77; exhibit P1259, pp 358-359. See also exhibit P1935, slides 336-337.
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overlapping predicted best server coverage with MANARA1.6347 Mr Philips illustrated these
possible co-locations in the following slides.6348

6347

John Edward Philips, T. 21 April 2017, pp 77-78, 81-83; exhibit P1259, pp 358-359; exhibit P1111 (Expert report
of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 234-235; exhibit P1113 (Expert report of
John Edward Philips – Revised single user analysis, with end cell review), pp 43-44. See also exhibit P1935, slides
338-344.
6348
The end cells Red 741 used for the calls at 13:39 and at 14:43 were MANARA2 and MANARA1, respectively,
exhibit P1259, p. 359; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), p. 234; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), p. 43.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 341, 344
3224. Next, at 13:52, Red 741 activated ZOUKAK1, which it had used earlier that day and from
14:39 to 15:19, personal mobile 091, Green 300 and Red 741 moved south using Ras Nabah_A,
BRAJNE3 and CHIAH1, respectively.6349 By 16:02, mobile 091 moved again to the coast in the
north activating BayView_C.6350 At 16:32, Blue 233 activated Bir_El_Abed_A, and at 17:12
mobile 091 used Haret_Hreik_A in south Beirut.6351
3225. Blue 233 and mobile 091 were active in south Beirut from 20:55 to 23:32 activating
Hadath_C, Hazmiyeh_2_B and Sfeir_A, respectively.6352

6349
6350
6351
6352

John
John
John
John

Edward
Edward
Edward
Edward

Philips,
Philips,
Philips,
Philips,

T.
T.
T.
T.
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p. 83; exhibit P1259, p. 359. See also exhibit P1935, slides 345-348.
p. 83; exhibit P1259, p. 359. See also exhibit P1935, slide 349.
pp 83-84; exhibit P1259, p. 359. See also exhibit P1935, slides 350-351.
pp 84-85; exhibit P1259, p. 359. See also exhibit P1935, slides 352-355.
1042 of 2642

18 August 2020

R333028

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3226. Further, on Friday 11 February 2005, at 09:30, Blue 233 activated Hadath_C in south
Beirut, and 12 minutes later mobile 091 used a contiguous cell, Sfeir_A.6353 Before midday,
mobiles 170, 091 and Red 741 connected to overlapping cells Manara_B and CARACA3, then
BayView_C and MRAICI2 in west Beirut.6354 In the early afternoon, Red 741 used PORT2 and
PORT3 near the St Georges Marina, which had been activated by Green 300 a minute earlier.6355
After 13:00, Red 741 moved south along the coast, first using MOVPIK1 at the start and
RAMLET3 at the end of a call, and then BHOVOUT1.6356
3227. RAMLET3 and BHOVOUT1 shared predicted best server coverage with Unesco_B used
by mobile 091 12 minutes earlier.6357 For five calls from 13:40 to 16:38, Blue 233 and mobile 091
used Ouzai_II_A, north of Beirut airport, a cell with overlapping best server coverage with MEA1
and SIMON2 which were activated by Green 300 for two calls within this period.6358
3228. At 17:38, mobile 091 was back in south Beirut using Sfeir_A, and so was mobile 170 at
22:00 followed by Blue 233 at 22:30 using Hadath_C and Sfeir_A, respectively.6359 These cell
activations are mapped in the following slides:6360

John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, p. 361. See also exhibit P1935, slides 357-358.
John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, p. 361. See also exhibit P1935, slides 359-364.
6355
John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, p. 361. See also exhibit P1935, slides 365-367.
6356
Exhibit P1259, p. 361; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), pp 252-253; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end
cell review), p. 46.
6357
John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, p. 361; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 252-253; exhibit P1113 (Expert report of John
Edward Philips – Revised single user analysis, with end cell review), p. 46. See also exhibit P1935, slides 369-371.
6358
John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, p. 361. See also exhibit P1935, slides 372-379.
6359
John Edward Philips, T. 24 April 2017, pp 9-12; exhibit P1259, pp 361-362. See also exhibit P1935, slides 380388.
6360
Slides 366 and 371 do not include the end cells, PORT2 and RAMLET3, that Green 300 and Red 741 used for
their respective calls at 12:45 and 13:15. When considering these end cells, Mr Philips modified his expert opinion
with respect to the possible co-location of Green 300 and Red 741, and that of Red 741 and mobile 091. He concluded
that Green 300’s cell activation at the end of the 12:45 call, using PORT2, would not preclude the mobile’s co-location
with Red 741, which used PORT3 at 12:46. At the end of its call at 13:15 Red 741 used RAMLET3, which had
overlapping predicted best server coverage with Unesco_B used by mobile 091 less than 30 seconds later, and
therefore the two mobiles could have co-located according to Mr Philips, exhibit P1259, p. 361; exhibit P1111 (Expert
report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 252-253; exhibit P1113 (Expert
report of John Edward Philips – Revised single user analysis, with end cell review), p. 46.
6353

6354
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 358, 363, 366, 371
3229. On Saturday 12 February 2005, at 10:32, Blue 233 activated Sfeir_B in south Beirut and
from 10:41 to 10:44, Red 741 used Alfa’s cells in south-east Beirut, BACHA2 and ALFA2, then
started to move north activating HOTELD2 at 10:49 and JUSTIS1 at 11:14.6361 Green 300
activated SASSIN1 for a call at 10:51.6362 The following slide demonstrates their vicinity:

6361
6362

John Edward Philips, T. 24 April 2017, pp 13-14; exhibit P1259, p. 362. See also exhibit P1935, slides 390-395.
John Edward Philips, T. 24 April 2017, p. 14; exhibit P1259, p. 362. See also exhibit P1935, slide 394.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 394
3230. By 11:41, Red 741 moved to west Beirut using RAOUCH3, and, as shown below, possibly
co-located with Blue 233, which used Touch’s Fadlallah_C cell seconds later.6363

6363

John Edward Philips, T. 24 April 2017, p. 14; exhibit P1259, p. 362. See also exhibit P1935, slide 397.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 397
3231. By 12:54, Red 741 moved from the predicted best server coverage area of RAOUCH3 and
MOVPIK1 in west Beirut to the northern coast of the city, and activated MRAICI2, the same cell
that Green 300 had used 20 minutes earlier.6364 In the afternoon, from 13:54 to 17:12, both network
mobiles moved to Mosbeh and Rimal, north-east of Beirut, activating MOSBEH2 and
RIMAL1.6365 The network mobiles’ possible co-locations and movements are demonstrated in the
following slides:

John Edward Philips, T. 24 April 2017, p. 15; exhibit P1259, p. 363. See also exhibit P1935, slides 403-408.
John Edward Philips, T. 24 April 2017, pp 14-16; exhibit P1259, p. 363. See also exhibit P1935, slides 398-408;
exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 265-266;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 48. Mr
Donaldson too demonstrated Red 741’s and Green 300’s common movement to Mosbeh, Andrew Donaldson, T. 24
6364

6365
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August 2017, pp 57-60; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 579,
annex D, pp 381-383; exhibit P2025.1, slides 107-121.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 402, 404
3232. For its last call of the day at 17:48, Red 741 used MOVPIK1 in west Beirut.6366 From 19:00
to 20:42, Blue 233 and mobile 091 activated Touch’s cells in south Beirut, Sfeir_A, Hadath_C and
Hazmiyeh-II_B, as shown in the map below.6367

6366

Exhibit P1259, p. 363.
John Edward Philips, T. 24 April 2017, p. 16; exhibit P1259, p. 363; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), p. 267. See also exhibit P1935, slides 409-412.

6367
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 267
3233. On Monday 14 February 2005, Blue 233 and mobile 170 used contiguous cells,
Tabbet_el_Dahra_C and Bir_hassan_B, respectively, for calls made seconds apart and 20 minutes
later, mobile 170 moved in a northerly direction to Ras_Nabah_A.6368 At 11:35, Blue 233 activated
Riad_El_Soloh_B in north Beirut, which had overlapping predicted best server coverage with

6368

John Edward Philips, T. 24 April 2017, pp 18-19; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-271. See also exhibit P1935, slides 415-417.
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ETOILE1—near the Parliament—used by Red 741 two minutes earlier.6369 At 11:47, Blue 233
used Coast_Road_C near the St Georges Marina, a minute later Red 741 used PHENMB1, southwest of the marina, across the Phoenicia Hotel with a 150-metre radius coverage.6370
3234. For four calls in the following 16 minutes, Red 741 used PHENMB1, ZOUKAK1,
ZOUKAK4 and MRAICI1.6371 Green 300 also used MRAICI1 at the start of its last call at 11:58,
and PHENMB1 at the end of this call.6372 The Red network mobile remained in this area, using
ZOUKAK1, BEACH1 and PHENMB1, until its last call at 12:50:55 on ZOUKAK1.6373 The
electronic presentation of evidence map below depicts the locations and predicted best server
coverage areas of Alfa’s and Touch’s cells that mobile 170, Blue 233, Green 300 and Red 741
connected to while travelling from south to the coast in north Beirut:

6369

John Edward Philips, T. 24 April 2017, pp 18-19; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-272. See also exhibit P1935, slide 418.
6370
John Edward Philips, T. 24 April 2017, pp 19-20; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-272; exhibit P777 (Annex 5 to Witness
PRH707’s statement), p. 5. See also exhibit P1935, slides 419-420; exhibit 2D71 (Information regarding Alfa’s relay
station PHENMB1); exhibit 2D72 (Satellite photo showing the distance between the crater and PHENMB1); exhibits
P330-P332 (Photographs of the portable mobile telephone base station, annotated by Ali Diab).
6371
John Edward Philips, T. 24 April 2017, pp 19-20; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-273; exhibit P1113 (Expert report of John
Edward Philips – Revised single user analysis, with end cell review), p. 49. See also exhibit P1935, slides 420-425.
6372
John Edward Philips, T. 24 April 2017, pp 20-21; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-273; exhibit P1113 (Expert report of John
Edward Philips – Revised single user analysis, with end cell review), p. 49. See also exhibit P1935, slides 424-425.
Mr Donaldson also gave evidence about the movements of Blue 233, Green 300 and Red 741 on 14 February 2005 in
the coastal area in north Beirut, Andrew Donaldson, T. 24 August 2017, pp 65-68; exhibit P2026.2 (Attribution report
of Andrew Donaldson regarding Mr Ayyash), para. 580, annex D, pp 384-385; exhibit P2025.1, slides 124-129.
6373
Exhibit P1259, p. 364.
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Alfa and Touch cells used by mobile 170, Blue 233, Red 741 and Green 300 between 10:50 and
12:50 on 14 February 2005 created from exhibit P592.1
3235. Mobile 091 was active only in the evening on this day activating Hadath_C, which had
adjacent predicted best server coverage with Sfeir_A, used by Blue 233 ten minutes earlier. 6374
3236. Mr Philips concluded that ‘the possibility that these mobiles were not used by the same
user in certain instances would appear to be very remote.’6375 He and Mr Donaldson, however,
acknowledged that if the user were out of Lebanon for two weeks in the analysed period of mobile
activities it would exclude that person as the single user of these mobiles.6376

6374
John Edward Philips, T. 24 April 2017, pp 21-23; exhibit P1259, p. 364; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 270-273; exhibit P1113 (Expert report of John
Edward Philips – Revised single user analysis, with end cell review), p. 49. See also exhibit P1935, slides 426-427.
6375
John Edward Philips, T. 24 April 2017, pp 87-89, T. 26 April 2017, pp 96-97.
6376
John Edward Philips, T. 26 April 2017, p. 98; Andrew Donaldson, T. 22 August 2017, p. 35.
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Dislocation of mobile 091 and Red 741 from the other mobiles
3237. Mr Philips and Mr Donaldson identified and examined the same instances of cell
activations which precluded that mobile 091 and Red 741 co-located with the other mobiles. These
occurred on Friday 28 January and Wednesday 2 February 2005, respectively.
3238. Mr Philips concluded that mobile 091’s activation of Touch’s BorjBrajneh-II_B cell at
12:24 on Friday 28 January 2005 for an 88-second call may preclude its co-location with mobile
170 which used Touch’s Hadat_2_C when it received a text message at 12:25, and excluded its
co-location with Green 300, Blue 233 and Red 741 for a period between 13:11 and 15:02. 6377 While
using cells near the airport, mobile 091 had four calls with mobile 170, between 13:11 and 14:20,
which was moving to the north of Beirut,6378 and from 13:20 to 14:56 it had overlapping calls with
Blue 233, using Tehwita_A to the north-east of the airport, and Red 741, activating MOSBEH2.6379
However, in this period the other mobiles, Green 300, Blue 233, Red 741 and mobile 170,
continued to co-locate and move in concert in the Mosbeh area.6380
3239. The following three slides extracted from Mr Philips’s evidence on single user analysis for
Mr Ayyash illustrate mobile 091’s dislocation and overlapping calls and the other four mobiles’
possible co-location in the same period.6381

6377

John Edward Philips, T. 24 April 2017, pp 36-39, 47-53, 56-59; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 184-185, 187-190, 204; exhibit P1113 (Expert report of
John Edward Philips – Revised single user analysis, with end cell review), p. 37. See also exhibit P1935, slides 443500.
6378
John Edward Philips, T. 24 April 2017, pp 49-51; exhibit P1259, p. 350. See also exhibit P1935, slides 457-470.
6379
Exhibit P1259, pp 350-351. See also exhibit P1935, slides 463, 469.
6380
John Edward Philips, T. 24 April 2017, pp 61-62; Andrew Donaldson, T. 22 August 2017, pp 25, 31-33; exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 561.
6381
John Edward Philips, T. 24 April 2017, pp 50-55; exhibit P1935, slides 459, 467, 471.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 459, 467 and 471
3240. According to Mr Philips and Mr Donaldson, for this period of the day mobile 091 may
have been given to someone else who went to the airport, while Blue 233, Red 741, Green 300 and
mobile 170 travelled to the area of Mosbeh and Rimal, north-east of Beirut.6382 In the evening,
however, mobile 091 returned to south Beirut, as did Blue 233 and Green 300, as depicted in the
following slides:6383

6382

John Edward Philips, T. 24 April 2017, pp 61-62; Andrew Donaldson, T. 22 August 2017, pp 25, 31-33, T. 24
August 2017, pp 22-24; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 558564, 572, annex D, pp 368-369.
6383
John Edward Philips, T. 24 April 2017, p. 62. See also exhibit P1935, slides 484-486.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slides 484, 486
3241. Mr Philips observed that on Wednesday 2 February 2005, for calls to an Alfa service
number at 19:14 and at 19:15, Red 741 activated Alfa’s MINIEH3 cell north-east of Tripoli, and
separated from mobile 091, which activated Touch’s Haret Hreik-II_B and Bir Abed_C cells in
south Beirut 36 minutes before and three minutes after the Red mobile’s calls.6384 The following
map depicts the mobiles’ separation from each other:

6384

John Edward Philips, T. 24 April 2017, pp 30-31; exhibit P1259, p. 354; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 209-210. See also exhibit P1935, slides 437-439.
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Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash—
exhibit P1111, p. 209
3242. The Trial Chamber heard evidence, including from Mr Philips, that Red network mobiles
were topped up in Tripoli on this day between 18:41 and 19:25, in a sequential manner. 6385

John Edward Philips, T. 24 April 2017, pp 31-32. See also Andrew Donaldson, T. 24 August 2017, pp 15-16, 19,
24-25; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 574.

6385
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ii.

Submissions

3243. The Prosecution submits that Mr Ayyash was the user of Red 741 from Friday 14 January
to Monday 14 February 2005. The person whose name was used to subscribe Red 741,
Ms Refaayeh, never actually bought that SIM card.6386
3244. With respect to mobile 091’s separation from mobile 170, Blue 233, Green 300 and
Red 741 in the afternoon of 28 January 2005, the Prosecution argues that before and after this
occurrence, the mobiles were grouped together. In this period, mobile 091 moved to and remained
stationary at Beirut International Airport, which is consistent with Mr Ayyash lending this mobile
to a person who would have been asked to pick up Mr Ayyash’s family travelling back from the
Hajj pilgrimage in Saudi Arabia on that day.6387
3245. The Ayyash Defence submits that the primary means for attribution of all network mobiles
is co-location analysis, which it submits is unreliable. The attribution of the network mobiles to
Mr Ayyash is wholly dependent on the attribution of the personal mobiles to him. As the
Prosecution failed in the attribution of personal mobiles, attribution to network mobiles also
fails.6388
iii.

Findings

3246. The contact profile of Red 741 and its subscriber information are inconclusive as to who
was using the mobile. Further, both Mr Philips and Mr Platt noted that the geographic profiles of
the Red mobiles were distinct from those of the other network mobiles, as most of their cell
activations occurred in western Beirut.6389 As a result, the only evidence the Trial Chamber has to
determine this relates to its possible co-location with other mobiles.
3247. The attribution period of Red 741—Friday 14 January until Monday 14 February 2005—
does not overlap with the attribution periods of personal mobiles 165 and 935, and network mobiles
Yellow 669 and Yellow 294. Nor does it overlap with the attribution period of Blue 322 that was
specified in the Prosecution’s final trial brief, but not pleaded in the amended consolidated

6386

Prosecution final trial brief, para. 257.
Prosecution final trial brief, paras 256 (c), 314; Prosecution closing submissions, T. 13 September 2018, pp 7-11.
6388
Ayyash Defence final trial brief, paras 670-671.
6389
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) (3)
‘Usage’.
6387
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indictment. Accordingly, any co-location analysis was limited to personal mobiles 091 and 170,
Blue 233 and Green 300.
3248. Red 741 and Green 300 were active together on eight days on which they had 42 pairs of
close-in-time calls. On seven days, 28 and 31 January, 3, 8, 9, 11, 12 and 14 February 2005, the
two Alfa mobiles’ cell activations showed possible co-location 26 times. Based on the combined
call sequence table, the mobiles used identical cells 13 times for calls not more than three minutes
apart. For the remaining 16 pairs of calls their cell activations would not preclude their co-location,
and the two mobiles did not dislocate.
3249. Cell activations show that the two mobiles moved together in west Beirut and in the area
of Mosbeh. The Trial Chamber finds that the frequency of possible co-locations and the common
movement of the mobiles weigh strongly in favour of finding that Green 300 and Red 741 were
used by the same person.
3250. Red 741 and Green 300 had three overlapping calls, which could be a factor against the
same person using them. However, Mr Philips acknowledged that exceptionally this may occur
and on its own would not necessarily exclude that the mobiles had a single user. The Trial Chamber
notes Mr Philips’s evidence that these calls occurred in the intense period of Red 741’s use, and
for all three overlapping calls the two mobiles used the same cell sectors.
3251. Red 741 had six possible co-locations with mobile 091 and seven with Blue 233. Excluding
the overlapping calls, Red 741 possibly co-located with mobile 091 within one to 25 minutes, and
with Blue 233 within two to 13 minutes. Although it did not co-locate with mobile 170, on their
three days of common use, the mobiles’ cell activations for four pairs of calls would not preclude
their co-location. Mr Philips demonstrated considerable common movements of these mobiles
which points towards a single user. Additionally, the Trial Chamber has found that—save for when
mobile 091 dislocated from the other mobiles in the afternoon on 28 January 2005—mobiles 091
and 170, and Blue 233 were used by the same person as Green 300, and it was Mr Ayyash.
3252. The Trial Chamber received evidence that on Friday 28 January 2005 between 12:24 and
15:02 mobile 091 using cells in the airport area dislocated from Red 741, Green 300, Blue 233 and
mobile 170, while these four continued to move together north-east of Beirut. Calls between the
mobiles and overlapping calls, while dislocating, exclude that the same person was then using
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them. Mr Philips and Mr Donaldson both concluded that during the dislocation a different person
may have taken mobile 091 to the airport. The Trial Chamber finds this explanation reasonable in
the context of its conclusions at paragraphs 3409-3410 below that Mr Ayyash did not travel to the
Hajj in January 2005.
3253. Mobile 091 also dislocated from Red 741 on Wednesday 2 February 2005. The Trial
Chamber has received evidence that on this day the Red network mobiles were topped up in
Tripoli. Logically, whoever was topping up a group or network of mobiles took the mobiles from
their individual users to Tripoli. That therefore does not exclude that Red 741 and mobile 091
generally had the same single user.
3254. With these exceptional periods in mind, the Trial Chamber is satisfied beyond reasonable
doubt, based on the totality of the evidence, that Red 741 also had the same user as the other
mobiles analysed above. That user was Mr Ayyash from Friday 14 January to Monday 14 February
2005.
3255. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Ayyash was the
user of Red 741 from Friday 14 January to Monday 14 February 2005.
(g)

The 2005 Hajj

3256. The presence or absence of Mr Ayyash in Lebanon during the Hajj in January 2005 (year
1425 in the Hijri calendar) is central to the attribution of relevant mobile numbers to him.6390
3257. Had he travelled to the Kingdom of Saudi Arabia, it would exclude him as the single user
of mobiles attributed to him at least during that period.6391 The Prosecution concedes this by stating
that Mr Ayyash ‘could not have continued normal use in Lebanon of the mobiles’ had he travelled
to Mecca in January 2005.6392 In addition, that period—the second half of January 2005—is a
significant period in relation to the preparation of the attack on Mr Hariri.
3258. The Prosecution submits that Mr Ayyash had initially intended to travel to Saudi Arabia
between 15 and 28 January 2005 to perform the Hajj pilgrimage. However, he cancelled his trip

6390
6391
6392

Andrew Donaldson, T. 22 August 2017, p. 35, T. 3 October 2017, pp 38-39, T. 18 October 2017, p. 29.
John Edward Philips, T. 26 April 2017, p. 98; Andrew Donaldson, T. 22 August 2017, p. 35.
Prosecution final trial brief, para. 282.
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and instead remained in Lebanon. In his place, someone else using the name ‘Salim Jamil Ayyash’
and his Hajj passport travelled to Saudi Arabia.6393
3259. To confirm Mr Ayyash’s presence in Lebanon in this period, Mr Andrew Donaldson
compared the call and geographical patterns of mobiles that the Prosecution attributed to him in
the Hajj periods in 2004, when he travelled to Mecca, and 2005, when he did not, according to the
Prosecution. The Ayyash Defence, on the other hand, argues that Mr Ayyash left Lebanon and
travelled to Saudi Arabia in January 2005 for the Hajj.6394
3260. The Trial Chamber received extensive evidence concerning the Hajj application and
passport requirements, air travel procedures and records and Lebanese Civil Defence attendance,
leave and payment practices. Records show that Mr Ayyash received Hajj passports and travel
visas in two consecutive years, and he requested time off work to perform the Hajj in 2004 and
2005. Lebanese and Saudi Arabian entry and exit records and flight manifests also bear his name.
3261. However, the Trial Chamber heard testimony that casts doubt on the integrity of the Beirut
airport security procedures with respect to the identification of pilgrims during the 2004 and 2005
Hajj seasons. Further, Mr Ayyash’s leave application for the 2005 Hajj was cancelled and he
received the ‘commute compensation’ for the cost of travelling to work, which had been deducted
when his original leave was approved.
i.

Evidence
a.

Hajj application, passport and travel

3262. The Trial Chamber heard evidence from Mr Ibrahim Itani, the Religious Affairs Coordinator for the Al-Mustaqbal Party6395 and the Executive Director of the Hajj Committee, on the
Hajj application procedures in 2004 and 2005 and the role of the Hajj Committee.6396 Anyone
wishing to perform the Hajj pilgrimage to Mecca had to submit an application for a Hajj passport
to the General Security Directorate, the Sûreté Générale, before the published due date through a

6393

Prosecution final trial brief, paras 281, 285, 289; Prosecution closing submissions, T. 13 September 2018, p. 3.
Ayyash Defence final trial brief, para. 373; Ayyash Defence closing submissions, T. 17 September 2018, p. 27.
6395
Al-Mustaqbal or Future Party was headed by Mr Rafik Hariri, then by his son, Mr Saad Hariri, Marwan Hamade,
T. 9 December 2014, p. 19; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 5.
6396
Ibrahim Itani, T. 12 December 2016, p. 23; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
paras 5-7; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), ERNs 60128950-60128966, 6012896960128984.
6394
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moarref, a liaison of a certified travel agency.6397 Applications for the 2005 Hajj were due between
14 August and 13 October 2004.6398
3263. The application required potential pilgrims to provide information including their name,
date and place of birth, current address, travel agency information, health status and their pilgrim
category. It also required the personal information and signatures of two witnesses and a mukhtar.
Next to the mukhtar’s signature was also a stamp.6399 Along with the application, the pilgrim had
to supply an ID card, a civil registry ID stating the religious group the applicant belonged to, a
certificate proving the relationship between the applicant and any accompanying family members
and a certificate of a sheikh from a religious authority.6400 The pilgrim had to provide four
photographs, one for the Hajj application, two for the passport and the remaining one as reserve to
keep by the Hajj Committee until the completion of the Hajj.6401
3264. Some restrictions applied to female pilgrims under the age of 45 who were required to be
accompanied by a mahram, either her husband or a male kin.6402 Both the woman and the mahram
had to complete separate Hajj applications, which included the other’s name, to allow the Hajj
Committee to choose both the woman and the mahram to travel together instead of accepting one
application and denying the other.6403 Applications from anyone under 18 were rejected.6404 A
minor may have travelled on the Hajj only if their name was on a parent’s Hajj application, or if
they received a travel visa directly from the Saudi Arabian government and travelled using their
national passport.6405

6397

Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 13, 23; exhibit P1668 (Witness
statement of Ibrahim Itani, 30 June 2010), paras 8-9; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April
2012), para. 7.
6398
Ibrahim Itani, T. 12 December 2016, p. 37; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 13; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 10.
6399
For example, exhibit 1D293 (Mr Ayyash’s 2005 Hajj application and passport), p. 1.
6400
Ibrahim Itani, T. 12 December 2016, p. 36; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 15.
6401
Ibrahim Itani, T. 12 December 2016, p. 36; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 15; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), paras 22, 24.
6402
Ibrahim Itani, T. 12 December 2016, p. 55; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 20; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 37.
6403
Ibrahim Itani, T. 12 December 2016, p. 55.
6404
Exhibit P1667 (Witness statements of Ibrahim Itani), para. 21; exhibit P1672 (Witness statement of Ibrahim Itani,
16 April 2012), para. 12.
6405
Ibrahim Itani, T. 12 December 2016, p. 76; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 22.
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3265. The moarref took the application to the Sûreté Générale, which produced the Hajj passport
and sent it, together with the application, to the Hajj Committee.6406 The Hajj Committee then
decided who was chosen for the pilgrimage.6407
3266. The Hajj passport was a document perforated in the middle which had two identical sides
with the pilgrim’s name and the photo.6408 In 2005, the personal information in the Hajj passports
was handwritten, and it was the sole means of identification required from the pilgrims at Beirut
Airport.6409
3267. The Saudi Arabian government set an annual quota of pilgrims allowed to travel from each
country based on that country’s population.6410 Under normal circumstances, 6,000 Lebanese were
allowed to travel on Hajj, half of whom were Shiite and half Sunni and there was a quota for 1,500
Palestinians and 500 for the representatives of the Hajj Committee which was shared with
ministers and MPs and pilgrims under their sponsorship.6411 Between 2002 and 2004, the Saudi
government allowed a higher quota for Lebanon of 20,000 pilgrims, ‘due to the intervention of
then Prime Minister Hariri’.6412 The 2005 quota was 17,000.6413
3268. The Hajj Committee selected people wishing to travel based on age and whether they had
travelled before.6414 Older applicants and those who had never travelled were given priority.6415

6406

Ibrahim Itani, T. 12 December 2016, pp 36-37; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 16; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 9.
6407
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 8; exhibit P1668 (Witness statement of
Ibrahim Itani, 30 June 2010), para. 9; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 13.
6408
Ibrahim Itani, T. 12 December 2016, p. 37; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 22.
6409
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 17, 33.
6410
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 8-9.
6411
Ibrahim Itani, T. 12 December 2016, pp 50-51; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 9.
6412
Ibrahim Itani, T. 12 December 2016, p. 83; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 10.
6413
Ibrahim Itani, T. 12 December 2016, p. 83.
6414
Ibrahim Itani, T. 12 December 2016, pp 39-40, 82; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 19; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 7, 12.
6415
Ibrahim Itani, T. 12 December 2016, pp 39-40, 82; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), paras 19, 21; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 12.
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3269. MPs belonging to the Loyalty to the Resistance Bloc, or Hezbollah, could travel to the Hajj
every year.6416 Each Hezbollah MP could sponsor one or two escorts annually.6417 The sponsor
and the sponsored did not have to travel together during the Hajj.6418 Occupants of certain posts,
such as prime minister or speaker of Parliament, could sponsor as many people as they liked and
could do so even if they did not plan to perform the Hajj themselves that year. 6419
3270. In 2005, the Hajj passports and a CD containing the names of those selected to go on Hajj
were hand delivered to the Beirut Embassy of the Kingdom of Saudi Arabia.6420 In very rare cases,
someone who was chosen by the Hajj Committee was declined a travel visa by the Kingdom of
Saudi Arabia because they had been blacklisted.6421
3271. Approximately one month before the travel date, at the start of Shawwal, the month
occurring directly after Ramadan in the Islamic calendar, the Hajj Committee released the list of
approved Hajj pilgrims.6422 For the 1425 Hajj, the list should have been posted in the middle of
December 2004 and the Committee waited as long as possible to release the list of accepted
pilgrims in case they received additional names from the Saudi authorities.6423 The selected
pilgrims were not allowed to make their own arrangements—this could only be done through
approved travel agencies—so the registered travel agencies began booking flights and
accommodations for the pilgrims only once the list was released.6424 Even when selected, about
five per cent of approved pilgrims chose not to travel.6425

6416

Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 41.
Ibrahim Itani, T. 12 December 2016, pp 38, 41, 50; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 43; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 40.
6418
Exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 34.
6419
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 43-44.
6420
Ibrahim Itani, T. 12 December 2016, p. 40; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 10.
6421
Ibrahim Itani, T. 12 December 2016, p. 42; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 10.
6422
Ibrahim Itani, T. 12 December 2016, p. 42; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012),
paras 7, 11-13.
6423
Ibrahim Itani, T. 12 December 2016, p. 42; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012),
para. 11.
6424
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 23-24; exhibit P1672 (Witness
statement of Ibrahim Itani, 16 April 2012), para. 11.
6425
Ibrahim Itani, T. 12 December 2016, p. 69; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 32.
6417
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3272. In the days before the pilgrims were due to travel, the Hajj Committee provided the Hajj
passports to the travel agents, who were responsible for giving the passports to the pilgrims via the
moarref.6426 Pilgrims received only one of the identical sides of the Hajj passport at the airport, the
other remained with the Committee.6427 The moarref was responsible for each group of pilgrims,
which could range from 11 to 19, but was generally 13, and one sheikh accompanied approximately
every hamla, a group of 50 pilgrims.6428
3273. In 2005, the Hajj Committee also provided ID cards containing a scanned copy of the
pilgrim’s photograph, that each pilgrim had to wear throughout the trip.6429 However, Mr Itani
stated that in 2005 the ID card ‘was not really used’, it did not have serial numbers and could easily
be altered by rescanning it with a different photograph.6430
3274. In 2005, pilgrims could only travel on Hajj by air via direct flights on MEA or Saudi
Arabian Airlines between Beirut and Medina or Jeddah.6431 When the pilgrims entered the airport,
internal airport security checked each to ensure that the pilgrim had a passport, meaning either a
Hajj travel document or a national passport with a Saudi visa.6432 They did not check the details,
but only that everyone had a passport.6433 From there, the pilgrims went through internal airport
security for bag and body scanning.6434
3275. Next, everyone approached the airline counter for check-in and to receive their boarding
passes.6435 The moarref gave the check-in attendant the passports of those he was responsible for.
The attendant checked everyone in as a group and handed the passports and boarding passes back

6426

Ibrahim Itani, T. 12 December 2016, p. 42, T. 13 December 2016, pp 11-12; exhibit P1667 (Witness statement of
Ibrahim Itani, 12 March 2010), para. 24; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 14.
6427
Ibrahim Itani, T. 12 December 2016, p. 43, T. 13 December 2016, pp 11-12; exhibit P1667 (Witness statement of
Ibrahim Itani, 12 March 2010), para. 24; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), paras 14,
22.
6428
Ibrahim Itani, T. 12 December 2016, p. 47; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 25; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), paras 11-13, 31.
6429
Ibrahim Itani, T. 12 December 2016, pp 46-47; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 20.
6430
Exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 25.
6431
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 26-27; exhibit P1672 (Witness
statement of Ibrahim Itani, 16 April 2012), para. 9.
6432
Ibrahim Itani, T. 12 December 2016, pp 45, 48.
6433
Ibrahim Itani, T. 12 December 2016, p. 45.
6434
Ibrahim Itani, T. 12 December 2016, pp 43-44.
6435
Ibrahim Itani, T. 12 December 2016, pp 43-44.
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to the moarref as a group and then distributed the passports and boarding passes to each pilgrim.6436
Finally, the pilgrims passed through the Sûreté Générale to have their passports stamped.6437
Pilgrims used their Hajj passport as the only means of identification to go through immigration.6438
This should have been done one-by-one.6439 The passports were checked one final time at the
boarding gate to ensure that they had a Lebanese exit stamp.6440
3276. According to information MEA representatives provided to the Prosecution, during the
normal check-in procedure, the attendant registered every passenger and entered their details in
the flight manifest. The crew received a copy of the manifest once final checks were complete,
while another copy remained with the MEA dispatcher and—with the flight coupons—was sent to
the MEA’s finance department.6441
3277. To control the group and to keep count, the moarref took the Hajj passports from the
pilgrims once they had boarded the plane.6442 When they landed, the moarref gave the pilgrims
their passports to go individually through Saudi Arabian immigration.6443 Next, the moarref again
collected the Hajj passports and provided them to the office of the motawef, which was responsible
for the movement of all pilgrims and kept the passports for the duration of the trip and gave them
back to the pilgrims when they returned to the airport.6444
3278. Once back in Lebanon, pilgrims were supposed to hand their Hajj passport back to the
Sûreté Générale as they passed through customs, but this did not always occur.6445 The Sûreté
Générale returned the Hajj passports to the Hajj Committee at the end of the pilgrimage. Based on

6436

Ibrahim Itani, T. 12 December 2016, p. 44.
Ibrahim Itani, T. 12 December 2016, pp 43-45.
6438
Ibrahim Itani, T. 12 December 2016, pp 44, 48; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 33; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 15.
6439
Ibrahim Itani, T. 12 December 2016, p. 43; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 15.
6440
Ibrahim Itani, T. 12 December 2016, pp 43, 45.
6441
Exhibit 1D303 (Investigator notes on meeting with MEA), para. 5.
6442
Ibrahim Itani, T. 12 December 2016, p. 45; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 16.
6443
Ibrahim Itani, T. 12 December 2016, pp 48-49; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 17. In 2005, it took approximately six hours to pass through Jeddah Airport which included passing through
passport checks and waiting for the travel coaches, exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012),
para. 22.
6444
Ibrahim Itani, T. 12 December 2016, p. 46; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
paras 17-18.
6445
Ibrahim Itani, T. 12 December 2016, pp 47, 82; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), paras 28, 38; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 30.
6437
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the returned passports, the Committee recorded whether the pilgrim did go to the pilgrimage, and
checked the identification page against that removed at the beginning of the trip, to ensure a
match.6446 If not, the Committee reported it to the Sûreté Générale.6447
3279. The Committee was responsible for keeping a record of every application, regardless of
whether it had been granted or rejected, and whether the applicant had travelled on the Hajj.6448
The Hajj Committee maintained the original Hajj documents for a year before it scanned and stored
them in electronic format.6449 It destroyed the original hardcopies after scanning.6450
3280. The application procedure used in 2004 and 2005 has since changed. Pilgrims now travel
with their national passport and do not get a special Hajj travel document. 6451 The Saudi Arabian
authorities receive the photographs and visas of the pilgrims electronically.6452
b.

Exceptions to general Hajj procedures

3281. Although the Hajj Committee denied applications submitted outside of the application
period, Mr Itani stated that in 2005 around 15 people received Hajj passports after the application
window had closed.6453 However, this was the only exception to the normal procedure for issuing
Hajj passports in 2005 and the Hajj Committee only found out about the late issuances after the
pilgrims had returned to Lebanon and their passports were returned to the Committee with the
others. These Hajj passports were issued after the application period because the Sûreté Générale
went directly to the Saudi Embassy and not to the Hajj Committee.6454

6446

Ibrahim Itani, T. 12 December 2016, pp 37, 47, 82; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June
2010), para. 22.
6447
Ibrahim Itani, T. 12 December 2016, p. 37; exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010),
para. 22.
6448
Ibrahim Itani, T. 12 December 2016, pp 37, 39, 82; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 18.
6449
Ibrahim Itani, T. 12 December 2016, p. 47; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 31.
6450
Ibrahim Itani, T. 12 December 2016, pp 47-48; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March
2010), para. 31.
6451
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 12.
6452
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 36.
6453
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 13, 40.
6454
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), paras 34, 40.
Case No. STL-11-01/T/TC

1071 of 2642

18 August 2020

R333057

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3282. According to Mr Itani, ‘there is always a possibility for manipulation’ of the Hajj passports
and the most common was someone falsifying their date of birth to fulfil the age requirement.
Pilgrims had also tried to change their photograph.6455
3283. Upon request by Prosecution investigators, Mr Itani checked the Hajj Committee records
for the exact number of forged Hajj passports reported to the Sûreté Générale between 2002 and
2007. In 2002, eight cases were reported; two in 2003; one in 2004; none in 2005; 18 in 2006; and
one in 2007.6456
3284. Mr Itani stated that, because of the high number of pilgrims travelling it was not possible
for the security personnel at the entry and exit points to study every single face carefully. It was
common practice for the travel agents to collectively present the Hajj documents of all of their
clients and for the Sûreté Générale officer to simply perform a headcount and stamp the presented
documents as a group.6457 Mr Itani added that in the Hajj season ‘the people at the Security General
don’t match photos and names’ and that ‘they’ll check the passport as fast as they can, stamp it,
and go ahead’.6458 As a result, it was ‘possible for someone to use the Hajj travel document of
someone who looked similar’ and travel in their place.6459
3285. Further, on some occasions a pilgrim’s Hajj application may have been denied, yet entry
and exit records showed them travelling to Saudi Arabia.6460 Mr Itani explained that the pilgrim
might have received a travel visa directly from the Saudi Embassy.6461 These pilgrims were beyond
the Hajj Committee’s control and therefore its responsibility.6462 In 2005, the Committee was
unable to tell if someone had previously travelled on the Hajj using their own passport. 6463

6455

Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 34; exhibit P1668 (Witness statement
of Ibrahim Itani, 30 June 2010), para. 23.
6456
Exhibit P1669 (Witness statement of Ibrahim Itani, 12 July 2010), para. 9.
6457
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 35.
6458
Ibrahim Itani, T. 12 December 2016, p. 44.
6459
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 35.
6460
Exhibit P1668 (Witness statement of Ibrahim Itani, 30 June 2010), para. 33.
6461
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 39; exhibit P1668 (Witness statement
of Ibrahim Itani, 30 June 2010), para. 33; exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 35.
6462
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 41; exhibit P1672 (Witness statement
of Ibrahim Itani, 16 April 2012), para. 35.
6463
Ibrahim Itani, T. 13 December 2016, p. 11.
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3286. A pilgrim could also be flagged by the Hajj Committee as having ‘not travelled’ while
simultaneously being marked in the Sûreté Générale database as ‘travelled’.6464 The Committee
recorded whether a pilgrim had travelled after reviewing the Hajj documents at the end of the
pilgrimage.6465 Those who had been issued Hajj passports but did not return them were marked in
the database as having travelled.6466
3287. Mr Itani acknowledged that in 2005, if a pilgrim did not return their Hajj passport, the Hajj
Committee could not have determined whether they had travelled, or had not left Lebanon. 6467 The
Committee’s database did not record those who had received travel visas directly from the Saudi
Embassy.6468
3288. Finally, Mr Itani stated that although women under 45 were culturally expected to travel
with their mahram, sometimes ‘a woman can use her husband’s passport and travel without
him’.6469 Notwithstanding that the wife’s visa and passport would say—according to Mr Itani—
that she was with her husband even if she travelled with someone else, there was no definite way
to check whether the person travelling with the woman was her husband or not.6470 The Hajj
Committee would only become aware if somebody complained that their passport had been used
by someone else. In those cases, the Committee compared the photographs and referred the matter
to the Sûreté Générale to investigate.6471
c.

Mr Ayyash’s Hajj application, passport and travel

3289. An application for performing the Hajj pilgrimage in January 2005 was submitted in the
name of Mr Salim Jamil Ayyash in 2004.6472 Mr Itani testified that although the month on the

6464

Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 37.
Ibrahim Itani, T. 12 December 2016, pp 47, 82, T. 13 December 2016, p. 9; exhibit P1667 (Witness statement of
Ibrahim Itani, 12 March 2010), para. 37.
6466
Ibrahim Itani, T. 13 December 2016, p. 9; exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010),
para. 38.
6467
Ibrahim Itani, T. 13 December 2016, pp 9-10.
6468
Exhibit P1667 (Witness statement of Ibrahim Itani, 12 March 2010), para. 39.
6469
Ibrahim Itani, T. 12 December 2016, p. 60.
6470
Ibrahim Itani, T. 12 December 2016, pp 60-62.
6471
Ibrahim Itani, T. 12 December 2016, p. 62.
6472
Exhibit 1D293, p. 1.
6465
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application was unclear, it was most likely submitted in October, as opposed to November, since
the application period for the 2005 Hajj closed in October 2004.6473
3290. Mr Ayyash’s application includes a fingerprint, a signature and his photograph. It also
states that he is the mahram of his wife, Ms Fatima Hajj, and includes her personal data. The
application bears a signature and a stamp of a travel agency. Two witnesses signed the application
certifying that ‘the applicant’s nationality and photo are valid’. On the application, a mukhtar
certified the validity of the personal information included, in particular the photograph, the
thumbprint, the signature, the address, the identification details and the nationality of the applicant.
Next to the mukhtar’s signature was a stamp.6474
3291. An application for Mr Ayyash’s wife was also submitted for the 1425 Hajj and her
application contained a photograph, a right thumbprint and a signature.6475 It also stated ‘woman
accompanied by a Mahram’ for the pilgrim category and included Mr Ayyash’s name.6476 Her
application also had the stamp of and the signature on behalf of a travel agency, two witnesses’
signatures and the mukhtar’s and a stamp next to it.6477
3292. The Trial Chamber received into evidence the scanned copies of Mr Ayyash’s and his
wife’s 2005 Hajj passports issued by the Sûreté Générale. The passports have their holders’
photographs and show their personal data including the place and the year of birth, civil register
number and nationality. The Sûreté Générale’s stamp print on the passport runs over on the
photographs, which appear to have been glued onto the documents. The right edge of the passports
shows where the documents have been perforated. The passport number is printed on and
perforated in the document. Neither of the passports states that Ms Hajj and Mr Ayyash, as her
mahram, were travelling together.6478

6473

Ibrahim Itani, T. 12 December 2016, pp 54, 60.
Exhibit 1D293, p. 1.
6475
Exhibit 1D294 (Ms Ayyash’s 2005 Hajj application and passport), p. 1; Ibrahim Itani, T. 12 December 2016, pp
64-65; exhibit 1D294, p. 1.
6476
Ibrahim Itani, T. 12 December 2016, pp 55, 64-65; exhibit 1D294, p. 1.
6477
Exhibit 1D294, p. 1.
6478
Exhibit 1D293, p. 2; exhibit 1D294, p. 2.
6474
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Mr Ayyash’s 2005 Hajj passport photograph — extract from exhibit 1D293
3293. Pilgrims who had never travelled on the Hajj were prioritised over those who had.
However, Mr Itani explained ‘that there are no restrictions if a person is chosen by the members
of parliament or political blocs despite having travelled before’.6479 The Trial Chamber received
into evidence a letter from the Loyalty to the Resistance Bloc to the Head of the Pilgrimage Affairs
Committee detailing those sponsored to travel by MPs for the 2005 Hajj which includes both
Mr Ayyash and his wife.6480 Mr Itani stated that although Mr Ayyash had performed the Hajj the
year before, his 2005 Hajj application was granted, and Mr Ayyash and his wife received the Hajj
passports, because Mr Ayyash was sponsored by an MP.6481
3294. An extract from the Sûreté Générale’s records shows the name of Mr Ayyash and his Hajj
passport number exiting Lebanon for Saudi Arabia via the airport on 15 January 2005. 6482 Similar

6479

Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 10, 50.
Exhibit P1673 (Lists of persons sponsored by the Loyalty to the Residence Bloc to the President regarding the
Hajj pilgrimages in years 2004 to 2011), p. 12.
6481
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 48, 50; exhibit P1673, pp 10-13; exhibit
1D293, p. 2; exhibit 1D294, p. 2. Mr Ayyash was also sponsored to travel for the 2004 (1424) Hajj Pilgrimage by MP
Ibrahim Bayan of the Loyalty to the Resistance Bloc, exhibit P1673, p. 6.
6482
Exhibit 1D295 (Extract from Lebanese entry/exit records regarding Mr Ayyash).
6480
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documents also show Mr Ayyash’s wife and daughter, Ms Zeinab Ayyash, leaving Lebanon for
Saudi Arabia via the Beirut Airport on the same date.6483
3295. Further, the list of checked-in passengers and the flight manifest for flight ME2303 dated
15 January 2005 lists Mr Ayyash, his wife and his daughter.6484 Finally, correspondence from the
Saudi Arabian Ministry of the Interior’s Permanent Counter-Terrorism Committee to the
Prosecution confirmed that Mr Ayyash and his wife arrived in Saudi Arabia on 16 January
2005.6485 It further states that no photographs or fingerprints for either Mr Ayyash or his wife were
found because their travel took place before the Saudi Arabian government implemented its
fingerprinting system for those entering the country.6486 As for Mr Ayyash’s daughter, the Saudi
Arabian Ministry was only able to locate information for the 2004 Hajj, not for 2005. 6487
3296. After examining the Hajj applications and the entry and exit records, Mr Itani stated that
because Ms Zeinab Ayyash was not included on Mr Ayyash’s Hajj application, as she should have
been as a minor, aged 15 at the time, and was travelling on her national passport as opposed to a
Hajj passport, she must have been granted an entry visa courtesy of the Saudi Embassy. 6488
3297. Due to the large number of flights to and from Saudi Arabia during the Hajj period, no
automated flight manifest exists for the return flights from the Hajj on 28 January 2005.6489
Representatives from MEA explained that instead of a flight manifest, they provided the Special
Tribunal with a passenger flight status list.6490 A passenger flight status list is different from a
flight manifest in that it was created by retrieving passengers’ names based on ‘flight coupons’
archived by the company’s finance department as opposed to being automatically generated during
the check-in procedure.6491

6483

Exhibit 1D296 (Extract from Lebanese entry/exit records regarding Ms Fatima Hajj); exhibit 1D298 (Extract from
Lebanese entry/exit records regarding Mr Ayyash’s daughter).
6484
Exhibit 1D297 (List of checked-in passengers for flight ME2302 on 15 January 2005), p. 4; exhibit 1D301
(ME2302 flight manifest of 15 January 2005 and ME3015 passenger flight status list of 28 January 2005), pp 1, 8
(ERNs 60129625, 60129632).
6485
Exhibit 1D302 (Correspondence from the Saudi Arabian Ministry of Interior), pp 2, 5-6.
6486
Exhibit 1D302, pp 3, 6.
6487
Exhibit 1D302, p. 5.
6488
Ibrahim Itani, T. 12 December 2016, pp 76-77, T. 13 December 2016, pp 10-11; exhibit 1D298.
6489
Exhibit 1D303, para. 6.
6490
Exhibit 1D303, para. 7.
6491
Exhibit 1D303, para. 3.
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3298. The same records that showed Mr Ayyash, his wife and daughter leaving Lebanon on
15 January 2005 also show them returning to Lebanon from Saudi Arabia via the Beirut
International Airport on 28 January 2005.6492 The memorandum from the Saudi Arabian Ministry
of the Interior’s Permanent Counter-Terrorism Committee confirms that the departure of
Mr Ayyash and his wife for Lebanon at 10:44 on 28 January 2005 matches computerised
records.6493 Additionally, the passenger flight status list for flight ME3015 from Medina to Beirut
on 28 January 2005 shows the name of Mr Ayyash, his wife and his daughter.6494 The Hajj
Committee’s records note that Mr Ayyash and Ms Hajj travelled on the 2005 Hajj.6495
d.

Evidence from the Lebanese Civil Defence

3299. At the time, Mr Ayyash worked for the Lebanese Civil Defence in Doueir, in south
Lebanon.6496 Civil Defence is under the supervision of the Ministry of Interior and Municipalities
of Lebanon and carries out humanitarian and rescue operations.6497 Civil Defence typically does
firefighting—in conjunction with the Fire Brigade or Army—and responds to medical emergencies
such as car accidents or cardiac arrests.6498
3300. In 2005, the Civil Defence in Doueir had three teams of two members, and volunteers
worked there in their spare time and each team worked for 48 hours and then had 96 hours off to
allow them to rest and or attend their other jobs.6499
3301. Team members were supposed to remain at the station for the duration of their shift, but a
team member could leave for an hour or two with the supervisor’s special permission.6500
However, an employee who wanted to take longer than a couple of hours off work, had to write to
the head of the regional station requesting leave.6501 The head of the regional station would transfer
the leave request cable to the Directorate in Beirut for a decision.6502 When a Civil Defence

6492

Exhibits 1D295, 1D296, 1D298.
Exhibit 1D302, p. 3.
6494
Exhibit 1D301, p. 3 (ERN 60129969, at rows 40-41, 44). See also exhibit 1D299 (Passengers list), p. 6.
6495
Ibrahim Itani, T. 12 December 2016, pp 81-84, 92; exhibit 1D300 (Hajj Committee’s records 20367 and 20368
for Mr and Ms Ayyash).
6496
T. 6 March 2017, p. 51 (closed session); exhibit P1911, pp 25-27.
6497
T. 6 March 2017, pp 49-50 (closed session).
6498
T. 6 March 2017, pp 49-50 (closed session); exhibit P1911, pp 18-19; exhibit P1912, p. 13.
6499
T. 6 March 2017, pp 53-54 (closed session); exhibit P1911, pp 19, 21-23; exhibit P1912, pp 12, 22-23.
6500
T. 6 March 2017, p. 70 (closed session); exhibit P1911, pp 29, 36.
6501
T. 6 March 2017, pp 70, 78-79 (closed session).
6502
T. 6 March 2017, pp 78-79 (closed session); exhibit P1912, p. 30.
6493
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employee was away from work on leave, commute compensation for the travel expenses to work
and the emergency allowance, which was 50 per cent of the salary, were deducted from his
salary.6503
3302. The attendance policy of the Doueir station included that at the beginning of each shift
each employee had to sign the attendance sheet in the station supervisor’s presence and those
ending their 48 hours shift signed out and those beginning their shift signed in.6504 In theory, no
one should sign the attendance sheet for anyone but himself.6505 The supervisor should mark
absences on the attendance sheet.6506 If the employee was not present by 09:00 to 09:30, the
supervisor would then take the attendance sheet back into his locked office and send a cable
reporting the absence to the head of the regional station in Nabatiyeh. 6507
3303. Although the shift change occurred at 08:00, because it was part of the supervisor’s job to
stop by the Nabatiyeh Regional Station each morning to see if there were any cables or missions
he needed to take back to his station, the supervisor may not have arrived at the station until after
a shift change.6508 As a result, the supervisor would leave the attendance sheet outside of his office
before he left the night before and collect it when he returned to work the next morning, meaning
that the Civil Defence employees would sign it in his absence.6509 Team members would sign in
and out for each other.6510
3304. If anyone was absent, the supervisor of the station should have marked the absence on the
attendance sheet, prepared a memorandum and sent it to the regional station at Nabatiyeh
specifying the absence.6511 This process was important for two reasons. First, allowances and
compensations were deducted for the days of absence and the following rest days.6512 The
supervisor was responsible for the station and would have got in trouble if he said that someone

6503
6504
6505
6506
6507
6508
6509
6510
6511
6512

T. 6 March 2017, p. 76 (closed session); exhibit P1911, pp 41, 75; exhibit P1912, pp 33-34, 42.
Exhibit P1911, pp 29, 35, 38.
Exhibit P1911, pp 27, 35, 37-38.
Exhibit P1911, p. 73, ERNs 60178542-60178543.
T. 6 March 2017, p. 58 (closed session); exhibit P1911, pp 29-30, 35, 38-39, 73-74.
T. 6 March 2017, pp 53-55 (closed session); exhibit P1911, pp 62-63.
T. 6 March 2017, pp 57-58 (closed session).
Exhibit P1911, pp 59-60, 77-79, ERNs 60170438, 60178539, 60175853, 60170396.
Exhibit P1911, pp 29-30, 35, 73-74.
Exhibit P1911, p. 75; exhibit P1912, pp 24-25.
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was on duty when they were not.6513 Second, the supervisor had to substitute the absent staff or
call a volunteer to assist the team on duty.6514
3305. On 11 January 2005, Mr Ayyash submitted a ten-day leave application from 16 to
25 January 2005 to perform the Hajj.6515 On 14 January 2005, the Director General of the Civil
Defence granted ten days paid leave for Mr Ayyash.6516 It included his base salary but excluded
emergency allowance and commute compensation and the Director General’s decision required
the Chief of the Nabatiyeh Regional Station to assign a substitute during Mr Ayyash’s absence.6517
3306. Mr Ayyash’s leave application, however, was later cancelled and the reason given was that
Mr Ayyash was unable to ‘obtain the required entry visas’.6518 To cancel his leave, Mr Ayyash
would have had to have spoken in person with the supervisor of his station and the supervisor
would then have had to have informed the regional station that Mr Ayyash was not taking leave to
avoid Mr Ayyash losing his allowances.6519
3307. In a letter dated 24 January 2005, the Chief of Nabatiyeh Regional Station informed the
General Director of the Civil Defence that Mr Ayyash had not benefitted from the authorised leave
and he was still in ‘actual service’.6520 When asked to comment on certain attendance sheets, a
witness was sure that Mr Ayyash was in Doueir working on 18, 19, 24 and 25 January 2005.6521

6513

Exhibit P1911, pp 31, 69.
T. 6 March 2017, p. 45; exhibit P1911, p. 31.
6515
Exhibit P1163 (Letter from Chief of Nabatiyeh Regional Station to Director General of the Civil Defence regarding
Mr Ayyash’s leave application); exhibit P1912, pp 29-30, ERNs 60255334, 60243639.
6516
Exhibit P1164 (Decision of the Director General of the Civil Defence granting ten days paid leave starting on
16 January 2005 to Mr Ayyash to perform the Hajj in Mecca).
6517
Exhibit P1911, pp 41, 75; exhibit P1912, pp 33-34, 42, ERNs 60255335, 60243638; exhibit P1164.
6518
T. 6 March 2017, pp 73-75 (closed session); exhibit P1165 (Letter from Chief of Nabatiyeh Regional Station to
Director General of the Civil Defence cancelling Mr Ayyash’s leave application); exhibit P1166 (Decision of the
Director General of the Civil Defence cancelling Mr Ayyash’s leave); exhibit P1912, p. 35, ERNs 6025533660255337, 60243636-60243637.
6519
Exhibit P1912, pp 35-36, ERNs 60255336, 60243637.
6520
Exhibit P1165; exhibit P1912, ERNs 60255336, 60243637.
6521
Exhibit P1911, pp 63-69. However, one of the attendance sheets shown to the witness, at ERN 60178551, was
dated 19 May 2005. Exhibit P1911, ERNs 60178548-60178551, 60170401-60170402, 60170407-60170408. Because
the attendance system was not monitored closely, the Prosecution does not rely on the attendance records from the
Doueir station, T. 28 September 2016, p. 22, T. 22 August 2017, p. 74.
6514
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Four to six volunteers’ signatures also appear on the attendance sheets on several days, including
18, 24 and 25 January 2005.6522
3308. Finally, although Mr Ayyash would have only missed four actual work days while
performing the Hajj, rest days also counted when calculating leave time which is why he originally
requested ten days leave.6523 The Lebanese Ministry of Finance’s official records show that it
reimbursed Mr Ayyash for the previously deducted commute compensation, 42,000 LBP,6524
because he did not benefit from his leave.6525
e.

The 2004 Hajj

3309. The evidence regarding Mr Ayyash’s 2004 Hajj application, passport and travel is relevant
to Mr Donaldson’s analysis as to how Mr Ayyash’s attributed mobiles behaved when he travelled
on the Hajj, in 2004, and when he did not, on the Prosecution’s case, in 2005.
3310. For the 1424 Hajj in 2004, the Hajj database included two applications for Mr Ayyash.6526
The first application was rejected, but the second was granted because an MP belonging to the
Loyalty to the Resistance Bloc sponsored Mr Ayyash.6527 Due to flaws in the Sûreté Générale’s
system, Mr Itani stated that it is possible that Mr Ayyash received two Hajj passports for that year.
In an effort to avoid such mistakes in 2005 the Hajj Committee introduced a system to check
applications.6528
3311. Mr Ayyash’s wife, Ms Hajj, also successfully submitted an application for the 1424 Hajj.
As with Mr Ayyash, her application stated that she was an MP’s companion for the trip. 6529 Upon
review of the entries of Ms Hajj’s 1424 and 1425 Hajj applications in the Committee’s database,
Mr Itani was of the view that ‘this is a different picture from the wife who travelled in 1424

6522
Volunteers’ signatures appear on the attendance sheets of 1, 6-7, 12-13, 18, 24-25, 30-31 January, 5-6, 11-12, 17,
23-24 February 2005. Exhibit P1911, ERNs 60178538-60178540, 60178542-60178547, 60178548-60178550,
60178552-60178556.
6523
Exhibit P1912, pp 32-33.
6524
Forty-two thousand LBP was equivalent to around 28 USD at the time of the reimbursement, in March 2005, and
still is.
6525
T. 6 March 2017, p. 76 (closed session); exhibit P1167 (Lebanese Ministry of Finance adjustment form); exhibit
P1912, pp 41-42.
6526
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 46-48, ERNs 60255954-60255955,
60251933-60251934.
6527
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), paras 46-47, 50; exhibit P1673, p. 6.
6528
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 48.
6529
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), ERNs 60255956, 60251932.
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although she has the same personal details’.6530 The witness explained that the 1425 application
could have been for a second wife of Mr Ayyash or that one of the applications was fake. 6531
3312. Further, Mr Ayyash requested and was granted leave from his work, then at the Markaba
Civil Defence station, to perform the 2004 Hajj, and the 15-day leave request was submitted on
17 January 2004 for the leave period starting on 25 January 2004 and was granted on 18 January
2004.6532 A letter from the Nabatiyeh Civil Defence station sent to the General Directorate dated
14 February 2004 states that Mr Ayyash resumed work on 10 February 2004 following his
leave.6533
3313. The Lebanese entry and exit records show Mr Ayyash travelling to Saudi Arabia leaving
at 16:50 on 28 January 2004 and returning to Lebanon at 08:38 on 8 February 2004. 6534 However,
the Ministry had no record of travel for Mr Ayyash’s wife during that period.6535
3314. Within this period, two withdrawals from Mr Ayyash’s USD bank account occurred at
automatic teller machines located in Mecca.6536 These withdrawals were recorded on 29 January
2004 for USD 26.94, that involved a USD 2.84 fee, and on 31 January 2004 for USD 107.74,
costing USD 3.11.6537
f.

Comparison of mobile telephone activities

3315. Calls made and received with Lebanese mobiles roaming outside of Lebanon appear in the
call

data

records

of

the

telecommunication

companies.6538

Prosecution

analyst

Mr Andrew Donaldson stated in his report that if the user leaves their mobile behind and gives it

6530

Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 51, ERNs 60255947, 60196227,
60255956, 60251932.
6531
Exhibit P1672 (Witness statement of Ibrahim Itani, 16 April 2012), para. 51.
6532
Exhibit P1890 (2004 Civil Defence records), pp 3-4.
6533
Exhibit P1890, p. 1.
6534
Exhibit P2083 (Lebanese entry and exit records), ERN 60265990.
6535
Exhibit P2083, ERNs 60265989, 60265993-60265995.
6536
Exhibit P1027, ERN 60145410; exhibit P2114 (Response of Banque du Liban to Prosecution requests for
assistance).
6537
Exhibit P1027, ERN 60145410; exhibit P2114.
6538
For roaming call data records, see paras 1718, 1772. Exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), annex B, para. 13.
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to someone else while travelling, its call records may show different patterns with respect to the
direction and duration of calls, and telephone numbers contacted.6539
3316. To confirm that Mr Ayyash remained in Lebanon in January 2005, Mr Donaldson
compared call patterns of mobiles that the Prosecution attributed to him during the 2004 and 2005
Hajj periods, and in the periods immediately preceding and following the 2004 and 2005 Hajj
pilgrimages.
3317. Based on Lebanese entry and exit records, Mr Ayyash left Lebanon for the 1424 Hajj at
16:50 on 28 January and returned at 08:38 on 8 February 2004.6540 Mr Donaldson observed a
decrease in the calls made and received on Mr Ayyash’s personal mobile 165 from 28 January to
8 February 2004 compared to the number of calls before and after.6541 It had 26 calls in eight days
between the times and dates on the Lebanese entry and exit records.6542 The call sequence table of
this mobile shows that, bar eight days, it was active every day before and after the 2004 Hajj
period.6543 On the Trial Chamber’s own calculation, there was an average of 57 calls each week
on that mobile in the 92 weeks from 23 April 2002, the start of its attribution period, to
27 January 2004, inclusive.6544
3318. Mobile 165 had no calls after 15:55 on 28 January 2004.6545 For its calls on and after
29 January 2004, it used a different handset until 7 February 2004 and from 8 February 2004, it
was again used with its old handset.6546
3319. During the 2004 Hajj period, on 1 and 2 February 2004, this mobile received calls from a
Saudi Arabian number and exchanged calls with a number ending 617, a mobile linked to

6539

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex B, paras 13, 21, 24, 36.
Exhibit P2083, ERN 60265990.
6541
Personal mobile 165 made and received 26 voice and SMS calls to and from 12 numbers between 16:50 on
28 January 2004 and 08:38 on 8 February 2004. Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), annex A, paras 13-14, 38 (a); exhibit P1254, pp 177-178; Andrew Donaldson, T. 22 August 2017, pp
50-51.
6542
Exhibit P1254, pp 177-178; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
annex A, para. 29; Andrew Donaldson, T. 22 August 2017, pp 50-51.
6543
Exhibit P1254. The days when mobile 165 had no calls were 27 July, 17, 18 August, 20, 21 December 2002, 21
April, 25, 29 May, 11 August, and 15 October 2003, exhibit P1254, pp 29, 37, 73, 108, 114-115, 133, 152.
6544
Exhibit P1254, pp 1-177.
6545
Exhibit P1254, p. 177.
6546
Exhibit P1254, pp 177-178; Andrew Donaldson, T. 22 August 2017, pp 49-50.
6540
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Mr Ayyash’s business associate, Mr Ghaleb Jaber.6547 The evidence also shows that this number
may have belonged to Mr Jaber’s car workshop, and multiple people may have used it. 6548
3320. In this period, mobile 165 activated a limited number of cells, mostly in the area of
Mr Ayyash’s Hadath residence.6549 On 1 February 2004, it activated Touch’s Jabal Safi_B cell,
having never done so before or after.6550 Of the numbers in contact with his mobile 165 during
these 12 days, three were not in contact with it outside this period.6551
3321. As shown in Mr Donaldson’s table below, from Mr Ayyash’s exiting Lebanon on
28 January to his returning on 8 February 2004, Yellow 669 made only four calls using Alfa’s
SFEIR2 and SFEIR3, all of which were to an Alfa service number.6552 Its regular calling pattern
resumed on 8 February 2004.6553

6547

Exhibit P1254, pp 177-178; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash),
annex A, paras 15, 29. See para. 2729.
6548
See para. 2686.
6549
Of the 26 calls in total, it activated Sfeir_A and Sfeir_B, its top cells, for 17, Saki Hadath_A, Hadath_A, Hadath_B
and Hadath_C for six calls. Andrew Donaldson, T. 22 August 2017, pp 50-51; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), annex A, paras 17-21, 23, 25, 29, 38 (c); exhibit P1254, pp 177-178. See
sub-section (B) (1) (b) ‘Landline 696—Ayyash family residence in Hadath, Beirut’.
6550
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex A, paras 27, 29; exhibit
P1254, p. 177.
6551
From one of these three numbers, ending in 701, 042 and 141, personal mobile 165 had an incoming call. Andrew
Donaldson, T. 22 August 2017, pp 50-51; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr
Ayyash), annex A, paras 15-16, 38 (a); exhibit P1254.
6552
Andrew Donaldson, T. 22 August 2017, p. 52; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), annex A, paras 32-34, 36, 38 (a), (d); exhibit P1248, p. 37; exhibit P1192 (Statement of Witness PRH707,
11 November 2015), paras 270, 282. The IMEI number was not available for the period before 1 August 2004 in the
Alfa call data records, Andrew Donaldson, T. 22 August 2017, p. 53; exhibit P1192 (Statement of Witness PRH707,
11 November 2015), para. 95.
6553
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex A, paras 35-36, 38 (d).
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Extract from Andrew Donaldson’s attribution report regarding Mr Ayyash—exhibit P2026.2
3322. According to Mr Donaldson, the explanation for the decline in the number of calls, the
change in mobile 165’s handset, the relatively static cell tower activations during the 2004 Hajj
period and the resumption of regular calls thereafter is that the regular user left mobile 165’s SIM
card with a family member or a close associate while travelling abroad.6554
3323. The attribution periods of mobile 165 and Yellow 669 ended on 18 April 2004.6555 At the
end of 2004 and the beginning of 2005, Mr Ayyash used personal mobiles 935, 170, 091 and
network mobiles Yellow 294, Blue 233, Green 300 and Red 741.6556 To detect any change in these
mobiles’ activities, Mr Donaldson analysed their overall call patterns ten weeks before, during and
ten weeks after the 2005 Hajj, namely from 1 November 2004 to 9 April 2005.6557
3324. However, none of these mobiles’ attribution periods encompassed the entirety of this 22week period. The attribution period of personal mobile 935 and Yellow 294 ended in the days

6554
Andrew Donaldson, T. 22 August 2017, pp 50-54; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), annex A, paras 39-40. See also exhibit P2025, slides 176, 178.
6555
See paras 2756, 3027-3028.
6556
See paras 2784, 2881-2882, 2930, 3067, 3141, 3189, 3255.
6557
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex B, paras 7-8, 10.
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before Saturday 15 January 2005,6558 and that of mobiles 170 and 091, Blue 233 and Red 741
started only days before.6559 Green 300 was the sole mobile that was attributable to Mr Ayyash ten
weeks before the Hajj period, but it stopped its activities on Monday 14 February 2005.6560 The
Trial Chamber found that Mr Ayyash was the user of Blue network mobile 233 until Monday
14 February 2005, as opposed to until 21 September 2005 as the Prosecution argued.6561
3325. This leaves personal mobile 170 as the only personal mobile that the Trial Chamber found
was attributed to Mr Ayyash in the ten weeks after Friday 28 January 2005.6562
3326. The manifest for flight ME2303 from Beirut to Jeddah on 15 January 2005 shows that
Mr Ayyash checked in at 19:10.6563 The passenger flight status list for flight ME3015 from Medina
to Beirut on Friday 28 January 2005 has his name as a passenger, 6564 and a response to a request
for assistance, addressed to the Kingdom of Saudi Arabia, confirms Mr Ayyash’s departure from
Saudi Arabia ‘aboard Lebanese airline flight No. (ME1015) on 17/12/1425 AH corresponding to
28 January 2005 CE at 10:44.’ It is unclear from the evidence if this is the time of stamping of his
passport, or the scheduled or actual departure of the flight. Based on the source of the information,
namely the Saudi Arabian Ministry of Interior’s Permanent Counter-Terrorism Committee, it is
likely that the time marks the passport stamping.6565
3327. Mr Donaldson observed an increase in the activities of mobiles active in this period without
a change in the direction or the duration of calls.6566 Save for Red 741, the mobiles’ most frequently
used cell towers continued to be in the area of Mr Ayyash’s Hadath and Harouf residences. 6567

6558

Personal mobile 935’s attribution period runs from 31 May 2004 to 13 January 2005. Yellow 294’s attribution
period spans from 29 May 2004 to 7 January 2005. See paras 2881-2882, 3027-3067.
6559
The attribution periods of these mobiles are as follows: personal mobile 170 from 7 January to 26 November 2005,
personal mobile 091 from 13 January to 6 March 2005, Blue 233 from 10 January to 14 February 2005, and Red 741
from 14 January to 14 February 2005. See paras 2784, 2930, 3141, 3255.
6560
Green 300’s attribution period spans from 30 September 2004 to 14 February 2005. See para. 3189.
6561
See paras 3097, 3099, 3139, 3141.
6562
See para. 2784.
6563
Exhibit 1D297, p. 4.
6564
Exhibit 1D301, p. 3 (ERN 60129969, at rows 40-41, 44). See also exhibit 1D299, p. 6.
6565
Exhibit 1D302, p. 3.
6566
Andrew Donaldson, T. 22 August 2017, pp 68-69; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), annex B, paras 8, 10, 19-20, 22-24, 26-27, 54 (a)-(b).
6567
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex B, paras 30-35, 54 (d);
exhibit P1238 (Call sequence table of Blue 233), pp 1-7; exhibit P1256, pp 1-5; exhibit P1262, pp 2-5. See also exhibit
P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex C, para. 1.
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3328. According to Mr Donaldson:
The Doueir Civil Defence station is located close to Salim AYYASH’s Harouf Residence.
The proximity between the Civil Defence station and his residence means that the same
cell towers may best serve both locations.6568

3329. Because the Prosecution decided not to rely on the Doueir Civil Defence station’s
attendance records and for the station’s geographical vicinity to Mr Ayyash’s Harouf residence,
Mr Donaldson took the view that a cell site analysis of the mobiles on days when Mr Ayyash had
to work, 18, 19, 24 and 25 January 2005, would not assist the determination of his whereabouts. 6569
3330. He added, however, that Blue 233 and mobile 170 activated cells Addoussiyeh_A,
Saida_3_C and Aabra_A in south Lebanon between 10:38 and 10:51 on Tuesday18 January 2005,
and these two mobiles and mobile 091 used Nabatiyeh_C from 10:45 to 14:41 on 24 January
2005.6570
3331. In his view, this meant that a sign-in and or a partial day at work at the Doueir station was
plausible on those days on the basis that Mr Ayyash was the user of these mobiles.6571 Further,
activation of cells around Mr Ayyash’s Harouf residence and the Doueir station were consistent in
the week before, during and in the weeks after the Hajj.6572
3332. According to Mr Donaldson, there was no change in the IMEI numbers of mobiles 170,
091, Blue 233, Green 300 and Red 741, meaning that the same handsets were used with each
mobile.6573 In fact, Red 741 was active on Tuesday 4 and Friday 14 January 2005 before the 2005

6568

Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 650.
Andrew Donaldson, T. 22 August 2017, pp 70-74. See also Procedural matters, T. 28 September 2016, p. 22;
exhibit P1911, pp 63-69, ERNs 60178548-60178550, 60170401, 60170407-60170408.
6570
Andrew Donaldson, T. 22 August 2017, pp 70-74; exhibit P1259 (Call sequence table of ten numbers—Mr
Ayyash), p. 338.
6571
Although Nabatiyeh_C may also serve Mr Ayyash’s residence in Harouf, Andrew Donaldson, T. 23 August 2017,
pp 3-5, 8; exhibit P1259, pp 338, 344-345.
6572
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), annex B, para. 35.
6573
Andrew Donaldson, T. 22 August 2017, p. 76; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), annex B, paras 28, 54 (c); exhibit P1207, pp 2-5; exhibit P1238, pp 1-11; exhibit P1262, pp 1-52; exhibit
P1256, pp 1-12. See also exhibit P2025, slide 185. Personal mobile 091 was used with a handset that had been used
with mobile 935 until 13 January 2005. The two mobiles, and mobile 165, had shared contacts with service providers,
Mr Ayyash’s landlines, his family members, Civil Defence contacts and car trade associates, Andrew Donaldson, T.
22 August 2017, pp 19, 41-46; exhibit P1256, p. 5; exhibit P1261, p. 97. See also exhibit P2025, slide 141.
6569
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Hajj period.6574 It used two different handsets on these two days.6575 It then used a third handset
throughout the remaining part of its activity from Thursday 20 January to Monday 14 February
2005.6576
3333. Regular contacts, family members and business associates remained in contact with
Mr Ayyash’s personal mobiles.6577 Additionally, mobile 091 had daily contacts with four Saudi
Arabian numbers during this period.6578 It was in contact with two of these numbers only in this
period, more precisely from 19:26 on Sunday 16 January to 11:32 Beirut time on Friday 28 January
2005.6579 One of these numbers exchanged 27 calls with mobile 091.6580 The other two Saudi
numbers called mobile 091 on five days, 14, 15, 18, 28 and 30 January 2005.6581 The Prosecution
did not bring any evidence as to who were the users of these numbers. 6582
3334. On Saturday 15 January 2005, from 19:12 to 20:03, Blue 233 and mobiles 091 and 170
activated the Airport_B cell which had two areas of best server coverage around the Beirut airport,
and for one call at 19:39 mobile 091 used Airport-II_C, an indoor cell.6583 This coincided with the
check-in time.6584 Nine minutes later, it activated Airport_B, used by mobile 170 at 19:49 and by
Blue 233 at 20:03.6585

6574

Exhibit P1197, p. 1.
Exhibit P1197, p. 1. During the setting up of the Red network mobiles, handset swapping occurred among Red
mobiles. See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) (1)
‘Setting up the network’.
6576
Exhibit P1197.
6577
Andrew Donaldson, T. 22 August 2017, pp 39, 75-76; exhibit P2026.2 (Attribution report of Andrew Donaldson
regarding Mr Ayyash), annex B, paras 38, 40-42, 54 (e).
6578
Andrew Donaldson, T. 22 August 2017, p. 23; exhibit P1256, pp 1-5; exhibit P2026.2 (Attribution report of
Andrew Donaldson regarding Mr Ayyash), para. 192. None of these four Saudi numbers is the same as the one that
mobile 165 had contacts with in 2004, exhibit P1254, p. 177.
6579
Exhibit P1256, pp 1-5; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
192. The two Saudi Arabian numbers are ending in 824 and 355.
6580
Exhibit P1256, pp 1-5; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
192. This was number 824.
6581
Exhibit P1256, pp 1-5; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para.
192. These two Saudi Arabian numbers were ending in 938 and 387.
6582
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 192.
6583
Exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), p. 336; exhibit P1111 (Expert report of John
Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 112-114.
6584
See para. 3326.
6585
Exhibit P1259, p. 336; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr
Ayyash), p. 114.
6575
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3335. According to Mr Donaldson, save for Friday 28 January 2005, the mobiles continued their
possible co-location during and after the 2005 Hajj period, as in the days before.6586 To illustrate,
Blue 233, mobile 091 and mobile 170 used the same or adjacent Touch cells on 13, 22, 23, 26, 27,
29 January, 6 and 10 February 2005 for pairs of sequential calls made within ten minutes.6587 Green
300 activated identical, overlapping or neighbouring cells with Red 741, Blue 233 and Mr
Ayyash’s personal mobiles 091 and 170 on 11, 12, 18, 19, 25, 28, 31 January, 3, 8, 11, 12 and 14
February 2005.6588
3336. Mr Philips found that Blue 233 and mobiles 170 and 091 possibly co-located every day
between 15 and 28 January 20056589 for a total of 55 pairs of calls made within one hour.6590 On
four days, Green 300 also possibly co-located with Blue 233 and mobile 091 with respect to eight
pairs of calls.6591
3337. Due to their respective attribution periods,6592 all possible co-locations with mobile 935
and Yellow 294 occurred before Saturday 15 January 2005. Based on Mr Philips’s evidence from
30 September 2004 to mid-January 2005, Yellow 294 and mobile 935 possibly co-located for
17 pairs of calls on nine days. These were 1, 9, 19, October, 10 November, 21, 23, 28-29 December
2004 and 2 January 2005. Blue 233 and mobile 935 possibly co-located for one pair of calls;6593
Green 300 with mobile 9356594 and Yellow 2946595 for 17 pairs of calls on 14 days.6596

6586

Andrew Donaldson, T. 22 August 2017, pp 45-46, 76-77; exhibit P2026.2 (Attribution report of Andrew
Donaldson regarding Mr Ayyash), annex B, paras 43-44, 50-52, 54.
6587
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 408, 410-414, 418-419,
501; exhibit P1259, pp 334, 343-344, 347-349, 351-352, 357, 360.
6588
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 497-498, 501-502, 505,
572-573, 575-576, 578-580; exhibit P1259, pp 333-334, 338, 340, 346, 350-351, 353-356, 358, 360-363, 364.
6589
More precisely from 19:12 on 15 January 2005 when mobile 091 activated the Airport_B cell to it activating
Airport_II_A again at 15:02 on 28 January 2005.
6590
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 112-190,
203-206; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
pp 31-34. See above, at paras 2906-2908, 3106-3118.
6591
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 126-130,
135, 139-140, 161-162, 165-166; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis,
with end cell review), pp 32-33. See above, at paras 3155-3157, 3162-3166.
6592
Mobile 935 from 31 May 2004 to 13 January 2005; Yellow 294 from 29 May 2004 to 7 January 2005.
6593
On 11 January 2005.
6594
On 9, 11, 13, 20, 28 October, 10 November, 23, 28-29 December 2004, and 12 January 2005.
6595
On 30 September, 1 October, 10 November, 22 and 28 December 2004.
6596
See paras 3044-3050, 3119-3121, 3152-3154, 3159-3160.
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3338. During the 2005 Hajj period, Red 741 was active only on Thursday 20 and Friday 28
January 2005.6597 On 20 January, it made no close-in-time sequential calls with any of the other
network mobiles or personal mobiles that Mr Donaldson or Mr Philips could have analysed.6598
On 28 January 2005, Red 741, Green 300, Blue 233 and personal mobile 170 travelled from south
Beirut to the Zouk Mosbeh area north of Beirut while mobile 091 activated cell towers at the Beirut
airport between 12:57 and 15:06.6599 While at the airport, mobile 091 had four calls with mobile
170.6600 According to Mr Donaldson, a possible explanation for this anomaly is that another person
used mobile 091 during this period.6601
3339. Mr Philips noted that cell activations by mobiles 170 and 091 at 12:42 and 12:43 on
24 January 2005 may preclude their co-location, but also explained that the fragmented best server
coverage of one of the cells may not preclude these two mobiles from being co-located.6602
3340. Mr Philips also observed that at 12:24 and 12:25 on 28 January 2005 mobile 091 may not
have been co-locating with mobile 170, and excluded mobile 091’s co-location with Green 300,
Blue 233 and Red 741 for specific periods between 13:11 and 15:02.6603 During this period, mobile
091 had four calls with mobile 170 between 13:11 and 14:20,6604 and from 13:20 to 14:56 it had
overlapping calls with Blue 233 and Red 741.6605
3341. As set out in paragraph 3240 above, Mr Philips and Mr Donaldson concluded that for this
period of the day mobile 091 may have been given to someone else who went to the airport, while
Blue 233, Red 741, Green 300 and mobile 170 travelled to the area of Mosbeh and Rimal, north-

6597

Exhibit P1197, p. 1.
Exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), pp 342-344.
6599
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras 558, 560-561, 572; exhibit
P1259, pp 350-351.
6600
Exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), para. 563; exhibit P1256, p. 6;
exhibit P1262, p. 5.
6601
Andrew Donaldson, T. 22 August 2017, p. 77; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding
Mr Ayyash), para. 564.
6602
Exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 156-157.
6603
John Edward Philips, T. 24 April 2017, pp 36-39, 47-53, 56-59; exhibit P1111 (Expert report of John Edward
Philips – Single user analysis, Suspect 1, Mr Ayyash), pp 184-185, 187-190, 204; exhibit P1113 (Expert report of
John Edward Philips – Revised single user analysis, with end cell review), p. 37. See also exhibit P1935 (PowerPoint
presentation on single user analysis, John Edward Philips), slides 443-500.
6604
John Edward Philips, T. 24 April 2017, pp 49-51; exhibit P1259, p. 350. See also exhibit P1935, slides 457-470.
6605
Exhibit P1259, pp 350-351. See also exhibit P1935, slides 463, 469.
6598
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east of Beirut.6606 In the evening, however, mobile 091 returned to south Beirut, as did Blue 233
and Green 300.6607
3342. After 28 January 2005, Red 741, Green 300, Blue 233 and mobiles 091 and 170 continued
their possible co-locations.6608 Red 741 with Green 300,6609 Blue 2336610 and mobile 0916611 for
34 pairs of calls; Green 300 with Blue 233,6612 mobile 0916613 and 1706614 for four pairs of calls;
Blue 233 with mobiles 0916615 and 1706616 for 13 pairs of calls.6617
3343. Based on the contrast between the behaviour of the respective mobiles during the 2004 and
2005 Hajj periods, and that Green 300, Red 741, Blue 233 and Mr Ayyash’s personal mobiles 091
and 170 did not break their regular activities, Mr Donaldson concluded that Mr Ayyash travelled
to Mecca in 2004 but did not leave Lebanon in 2005.6618
3344. Both Mr Philips and Mr Donaldson acknowledged that if the user was out of Lebanon for
these two weeks it would exclude that person, Mr Ayyash, as the single user of these mobiles.6619
Mr Donaldson added that the alternative to this is that a person other than Mr Ayyash:

•

lived in a village near Nabatiyeh, moved to Hadath from the same region that Mr Ayyash
had lived before;

•

transferred from Markaba to Doueir at the same time as Mr Ayyash;

•

had extensive contacts with his family, business associates and workplace, and called
foreign countries when Mr Ayyash’s family was away;

6606
6607
6608
6609
6610
6611
6612
6613
6614
6615
6616
6617
6618
6619

John Edward Philips, T. 24 April 2017, pp 61-62.
John Edward Philips, T. 24 April 2017, p. 62. See also exhibit P1935, slide 486.
See paras 3106-3118, 3155-3158, 3162-3166, 3198-3206.
On 31 January, 3, 8-9, 12 and 14 February 2005.
On 31 January, 8, 12 and 14 February 2005.
On 8 and 11 February 2005.
On 31 January and 11 February 2005.
On 11 February 2005.
On 13 February 2005.
On 1, 3, 6, 9 and 11 February 2005.
On 6-7, 9-10 and 13 February 2005.
See paras 3106-3118, 3155-3158, 3162-3166, 3198-3206.
Andrew Donaldson, T. 22 August 2017, pp 77-78. See also exhibit P2025, slides 186-187.
John Edward Philips, T. 26 April 2017, p. 98; Andrew Donaldson, T. 22 August 2017, p. 35.
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•

had their telephone numbers provided for Mr Ayyash on documents, such as the bill of
lading of a 1999 Dodge Durango and the car registration of Mr Ayyash’s Toyota Camry
with mobile 170 handwritten on the back and attached to an insurance claim in connection
with an accident involving that vehicle;

•

used cells near two service providers at the time of Ayyash family-related appointments;

•

was present at Mr Ayyash’s car accident, and had access to the telephone in his BMW; and

•

left Lebanon for the Hajj in 2004 at the same time as Mr Ayyash, and did not participate in
the pilgrimage in 2005.6620
ii.

Submissions

3345. The Prosecution submits that Mr Ayyash did not travel to Saudi Arabia between Saturday
15 and Friday 28 January 2005 to perform the Hajj pilgrimage,6621 but instead stayed in Lebanon
so that he could coordinate the preparation and set up of the attack on Mr Hariri.6622 Mr Ayyash
applied to attend the 2005 Hajj pilgrimage, was sponsored, was issued a Hajj passport6623 and
requested leave from work.6624
3346. The preparation for the attack on Mr Hariri was not meant to accelerate until late January
2005, but Mr Hariri’s refusal to accept Syrian ‘electoral deposits’6625 on Sunday 9 January
demanded that the plan accelerate sooner.6626 Therefore, according to the Prosecution, although

6620

Andrew Donaldson, T. 22 August 2017, pp 79-80, T. 18 October 2017, pp 46-54.
Prosecution final trial brief, para. 281; Prosecution closing submissions, T. 13 September 2018, pp 3-11.
6622
Prosecution final trial brief, para. 758.
6623
Prosecution final trial brief, para. 283.
6624
Prosecution final trial brief, para. 284; Prosecution closing submissions, T. 12 September 2018, pp 115-116
(private session).
6625
Prosecution witnesses described the ‘electoral deposits’ as candidates that the Syrian Government imposed on
Mr Hariri by insisting that he included them in his electoral list. They were seen as loyal to Syria rather than to
Mr Hariri’s Future Movement. See para. 472.
6626
Prosecution final trial brief, paras 737, 750.
6621
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Mr Ayyash had been granted a travel visa,6627 he cancelled his work leave for the 2005 Hajj6628
and was instead present in Lebanon.6629
3347. The Prosecution submits that someone other than Mr Ayyash may have travelled to Saudi
Arabia for the 2005 Hajj using Mr Ayyash’s Hajj passport while Mr Ayyash remained in
Lebanon.6630 To support this claim, the Prosecution compares Mr Ayyash’s mobile activity in the
2004 Hajj period with its activity in the 2005 Hajj period.6631 When he did go, mobiles attributed
to Mr Ayyash6632 had a drastic change in use during the 2004 Hajj period including a significant
decline in call volume,6633 whereas the activity of five mobiles attributed to Mr Ayyash6634
remained constant during the 2005 Hajj period.6635
3348. Furthermore, consistent with Mr Ayyash using his mobile 091 in Lebanon to contact family
members in Saudi Arabia, this was the only period when mobile 091 was in daily contact with
Saudi numbers.6636 Mobile 091’s separation from the other mobiles in the afternoon on Friday
28 January 2005, is consistent with Mr Ayyash lending this mobile to a person who would have
been asked to pick up Mr Ayyash’s family travelling back from Saudi Arabia on that day.6637
Additionally, due to the increased airport activity from Hajj travellers, airport security and
documentation was done in a group, as opposed to an individualised manner, allowing for someone
other than Mr Ayyash to travel using Mr Ayyash’s Hajj passport, which may have as well been
manipulated.6638
3349. The Prosecution argues that the only reasonable inference available on the totality of the
evidence is that Mr Ayyash continued normal use of his mobiles during the Hajj period. 6639 Relying

6627

Prosecution final trial brief, para. 285.
Prosecution final trial brief, para. 285; Prosecution closing submissions, T. 12 September 2018, pp 115-118
(private session), T. 13 September 2018, p. 10.
6629
Prosecution final trial brief, para. 288; Prosecution closing submissions, T. 12 September 2018, pp 116, 118-119
(private session), T. 13 September 2018, pp 10-11.
6630
Prosecution final trial brief, para. 289; Prosecution closing submissions, T. 13 September 2018, pp 3-6, 11-12, 16.
6631
Prosecution final trial brief, para. 300.
6632
Prosecution final trial brief, paras 304-308.
6633
Prosecution final trial brief, paras 309-310; Prosecution closing submissions, T. 12 September 2018, pp 102-104.
6634
Prosecution closing submissions, T. 13 September 2018, pp 7-8.
6635
Prosecution final trial brief, para. 312; Prosecution closing submissions, T. 12 September 2018, pp 101-102, 104,
T. 13 September 2018, pp 7-10.
6636
Prosecution closing submissions, T. 13 September 2018, p. 9.
6637
Prosecution final trial brief, paras 256 (c), 314; Prosecution closing submissions, T. 13 September 2018, pp 7-11.
6638
Prosecution closing submissions, T. 13 September 2018, pp 3-4, 11, 16.
6639
Prosecution final trial brief, para. 316.
6628

Case No. STL-11-01/T/TC

1092 of 2642

18 August 2020

R333078

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

on Mr Donaldson’s testimony, the Prosecution adds that the alternative, that the mobiles had
another user, would be premised on unsustainable propositions.
3350. These are, as noted above, the user having: residences in the same areas; regularly
activating cell sectors in the area of Mr Ayyash’s workplace in Markaba; and stopping activating
those cells when Mr Ayyash was transferred to Doueir; contacting Mr Ayyash’s family members,
acquaintances, Iranian numbers when Mr Ayyash’s family travelled there; having access to the
handset in Mr Ayyash’s BMW; being in the area where Mr Ayyash had an accident with his BMW
on 20 November 2004; having contact with the tow truck driver, the insurance broker and the
accident expert; contacting the insurance broker and the garage with respect to the accident
involving Mr Ayyash’s Toyota Camry; drastically limiting the usage of mobiles in Lebanon in the
period when Mr Ayyash travelled to the Hajj in 2004; but not changing their use when Mr Ayyash
would have travelled to Saudi Arabia from Saturday 15 to Friday 28 January 2005; and providing
Mr Ayyash’s mobile numbers as contacts on a plethora of documents from at least 2003 to
2005.6640
3351. The Ayyash Defence submits that Mr Ayyash was not in Lebanon from 15 to 28 January
2005, and instead was in Saudi Arabia performing the Hajj pilgrimage.6641 In support, it details the
integrity of the Hajj selection process,6642 including the requirement of sponsorship to travel,6643
the stringent application process for the 2005 Hajj6644 and the special requirements for women.6645
Moreover, the Hajj passports were reliable and the specific purpose of their design was to increase
security.6646
3352. Additionally, the Ayyash Defence emphasises the integrity of airport and immigration
security measures in Beirut and Saudi Arabia.6647 Finally, official Lebanese and Saudi Arabian

6640

Prosecution final trial brief, para. 315.
Ayyash Defence final trial brief, para. 373; Ayyash Defence closing submissions, T. 17 September 2018, p. 27.
6642
Ayyash Defence final trial brief, paras 374-375; Ayyash Defence closing submissions, T. 17 September 2018,
pp 28-30.
6643
Ayyash Defence final trial brief, paras 376-377.
6644
Ayyash Defence final trial brief, paras 378-383; Ayyash Defence closing submissions, T. 17 September 2018,
p. 29.
6645
Ayyash Defence final trial brief, paras 387-388.
6646
Ayyash Defence final trial brief, paras 389-394; Ayyash Defence closing submissions, T. 17 September 2018,
p. 29.
6647
Ayyash Defence final trial brief, paras 397-405; Ayyash Defence closing submissions, T. 17 September 2018,
pp 30-36.
6641
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records corroborate Mr Ayyash’s travel, including exit and entry movements of Mr Ayyash and
lists of passengers checked in for the flights to and from Saudi Arabia that include Mr Ayyash’s
name.6648
3353. The Prosecution’s assertion that someone else travelled as Mr Ayyash for the 2005 Hajj is
groundless and the Prosecution failed to identify who supposedly travelled in his place.6649 In
response to Mr Donaldson’s testimony that the Hajj passport, entry and exit records and flight
manifest are merely a ‘repeated record of the Hajj passport having travelled’ as opposed to three
independent records, the Ayyash Defence submits that the cumulative effect of the integrity of the
Hajj selection process, reliability of the Hajj passports, Beirut and Saudi Arabian airport security
and Lebanese official records more than verifies that Mr Ayyash travelled on the 2005 Hajj.6650
3354. The Ayyash Defence also questions the reliability of the Lebanese Civil Defence evidence
led by the Prosecution.6651 Finally, the Prosecution’s comparison of the 2004 Hajj with the 2005
Hajj does not prove that Mr Ayyash did not travel during the 2005 Hajj.6652 The Prosecution’s and
Mr Donaldson’s logic regarding the alternative user of the mobiles is based on arbitrary premises
and unfounded assumptions.6653
3355. The Prosecution no longer attributes personal mobile 165 and Yellow 669 to Mr Ayyash
in 2005, therefore its comparison of the mobile activities during the two Hajj periods is
irrelevant.6654 The attribution period of personal mobile 935 and Yellow 294 ended by mid-January
2005, and that of personal mobiles 091, 170, Blue 233 and Red 741 started in January 2005, leaving
Green 300 as the sole mobile that was active before, during and after the 2005 Hajj.6655

6648

Ayyash Defence final trial brief, paras 406-407; Ayyash Defence closing submissions, T. 17 September 2018,
pp 27, 36-37.
6649
Ayyash Defence final trial brief, para. 413; Ayyash Defence closing submissions, T. 17 September 2018, pp 27,
37-41.
6650
Ayyash Defence final trial brief, para. 414; Ayyash Defence closing submissions, T. 17 September 2018, pp 3840, 43.
6651
Ayyash Defence final trial brief, paras 422-433, 437-442; Ayyash Defence closing submissions, T. 17 September
2018, pp 45-46.
6652
Ayyash Defence final trial brief, paras 444-446; Prosecution closing submissions, T. 17 September 2018, pp 4445, 93-94.
6653
Ayyash Defence final trial brief, paras 703, 705.
6654
Ayyash Defence final trial brief, paras 447-448.
6655
Ayyash Defence final trial brief, para. 448.
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iii.

Findings

3356. The Trial Chamber received extensive evidence regarding whether Mr Ayyash travelled to
Saudi Arabia in January 2005 to perform the Hajj pilgrimage or remained in Lebanon.
3357. The application for a Hajj passport at the relevant time required the applicants to provide
their personal information, ID card, civil registry identification stating the religious affiliation
certified by a sheikh and a certificate to prove relationship between the applicant and an
accompanying family member. The application form required the signatures of two witnesses and
the mukhtar.
3358. Mr Ayyash’s and his wife’s applications to perform the Hajj pilgrimage in January 2005
included their fingerprints, signatures and photographs. The application forms included signatures
from two witnesses certifying their nationality and the validity of the photographs. Additionally, a
mukhtar certified the validity of their personal data including their photographs, thumbprints,
signatures and places of residence.
3359. Notwithstanding these safeguards, upon reviewing Ms Fatima Hajj’s applications,
Mr Itani, the Executive Director of the Hajj Committee, noted a difference between the
photographs on Ms Hajj’s 2004 and 2005 applications. He was of the view that the 2005
application may have been for a second wife of Mr Ayyash or that one of the applications was
fake.
3360. It is undisputed that the Hajj Committee approved Mr Ayyash’s and his wife’s applications
for the 2004 and 2005 Hajj pilgrimage and issued Hajj passports for them. The Hajj Committee
would normally have denied their applications with respect to the 2005 Hajj, giving priority to
those who had not travelled on the Hajj before. However, a Loyalty to the Resistance Bloc MP
sponsored them in both years, meaning that they could travel on two consecutive years.
3361. The personal data on Mr Ayyash’s and his wife’s 2005 Hajj passports were handwritten.
The stamp print of the Sûreté Générale runs over their photographs, which appear to have been
glued onto the documents. Hajj passports, it would appear, were not sufficiently protected against
falsification. Nevertheless, for the travelling pilgrims these documents were the sole means of
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identification at the Lebanese and Saudi Arabian airports. The Hajj Committee may have been
able to detect misuse of the Hajj passport only if the pilgrim returned it after the travel.
3362. The Hajj Committee issued the Hajj passports to the moarref through the certified travel
agents, and the evidence establishes that pilgrims were not handed their passports before entering
Beirut Airport on the day of travel. However, the Trial Chamber heard evidence that Hajj passports
could be manipulated, specifically with respect to the date of birth and the photographs. The
evidence does not establish whether Mr Ayyash’s passport had been altered. In 2005, the Hajj
Committee did not report any such case to the Sûreté Générale, and in any event the original Hajj
passports were destroyed one year after their return. However, the evidence establishes sufficient
deficiencies in the process to raise doubts with respect to the rigour of the identification process at
the respective airports during the Hajj seasons at the time when this was the only required
identification document to pass through immigration.
3363. The Trial Chamber acknowledges that the Beirut Airport security procedures, entry and
exit records and flight records support that Mr Ayyash travelled to Saudi Arabia with his wife in
2005. Their daughter also apparently travelled using her national passport.
3364. The Sûreté Générale’s official records show Mr Ayyash with his wife and daughter exiting
Lebanon for Saudi Arabia on 15 January and returning on 28 January 2005 via the Beirut Airport.
Correspondence with Saudi Arabian Ministry of Interior’s Permanent Counter-Terrorism
Committee attests to the arrival of Mr Ayyash and his wife in Jeddah on 15 January, and their
departure from Medina on 28 January 2005. The Saudi authorities however did not record their
daughter’s entry and exit. This factor casts some doubt on the reliability of these records.
3365. The Trial Chamber heard evidence that in 2005, 17,000 pilgrims may have travelled to
Saudi Arabia from Lebanon over a few weeks. During the 2005 Hajj, pilgrims could only travel to
Medina or Jeddah in Saudi Arabia via direct flights on one of two approved airlines. This meant
that the airports and these airlines experienced a considerable increase in traffic.
3366. Security at the entrance of Beirut Airport checked whether the pilgrims had a passport but
not the details. Mr Itani’s evidence was that the travel agent in charge of a group of pilgrims
collected their passports, commonly presented them to the Sûreté Générale as a group and the
Sûreté Générale merely took a headcount, collectively stamped the passports and let everyone
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through. Mr Itani also said that due to the extensive increase in air travel, it would have been almost
impossible at that time for the Sûreté Générale to have inspected each individual passport with the
scrutiny needed to match the photograph to the face.
3367. Similarly, it was not unusual for the moarref to present the Hajj passports as a group to the
flight check-in attendants. The final passport check occurred at the boarding gate to ensure they
had a Lebanese exit stamp.
3368. As outlined in the assessment of evidence section, at paragraphs 364-365, official records,
such as Lebanese and Saudi entry and exit records, are presumed to have prima facie reliability by
virtue of their nature, however, their authenticity or reliability may be challenged or rebutted.
Although Lebanese entry and exit records show Mr Ayyash leaving Lebanon on Saturday 15
January and returning on Friday 28 January 2005, these may have been generated based on the
Hajj passports presented collectively to the Sûreté Générale. This diminishes their reliability in
determining whether Mr Ayyash actually left Lebanon for the 2005 Hajj.
3369. Because she was then aged 38, Mr Ayyash’s wife had to travel with a mahram. According
to their Hajj applications, her mahram was Mr Ayyash. Contrary to Mr Itani’s testimony, however,
this was not included in their Hajj passports, the only identification document used by the pilgrims
at the airports. It may eventually have enabled Ms Hajj to travel without her husband. Based on
Mr Itani’s testimony, a wife could use her husband’s passport and travel without him.
Notwithstanding that Ms Hajj’s visa to Saudi Arabia may have included that Mr Ayyash was her
mahram, Mr Itani stated that there was no definite way to check whether a person travelling with
a woman was her husband. Although sponsored by the Loyalty to the Resistance Bloc, Mr Ayyash
did not have to travel with his sponsor.
3370. The list of checked-in passengers and the flight manifest for flight ME2303 show that
Mr Ayyash, his wife and daughter boarded the flight from Beirut to Jeddah on 15 January. Mr Itani
evidence was that the check-in attendants received the passports from the moarref and checked the
pilgrims in as a group. Therefore, these records, too, appear to have been generated based on the
collective handling of the pilgrims’ passports, rather than as passengers boarding a flight or
checking in for one.
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3371. According to Mr Itani’s evidence, the practice was that the moarref collected the pilgrims’
passports after boarding the plane and gave them back to allow them to go individually through
Saudi Arabian immigration. Fingerprint and photograph procedures to verify the travellers’
identity entering Saudi Arabia were not in place in 2005. Saudi entry and exit records, therefore,
may only show that Mr Ayyash’s Hajj passport passed through the immigration but cannot verify
the identity of its bearer. Ms Zeinab Ayyash’s name appears on the flight manifest of checked-in
passengers for flight ME2303 from Beirut to Jeddah on Saturday 15 January, and the passenger
flight status list for flight ME3015 from Medina to Beirut on Friday 28 January 2005. Lebanese
entry and exit records show her leaving Lebanon for Saudi Arabia on 15 January 2005. According
to Mr Itani, she travelled on her national passport because as a minor, aged 15 at the time, she
should have been included in her father’s Hajj application. The Saudi authorities, however, did not
record her entering and exiting Saudi Arabia on those dates. This is a further factor diminishing
the reliability of the records.
3372. While performing the Hajj in 2005 in Saudi Arabia, some pilgrims received special
identification cards with their photographs on it. However, Mr Itani stated that these were not
secure, as the photograph could have easily been replaced and the document rescanned.
3373. The passenger flight status list shows that Mr Ayyash, his wife and daughter were on the
MEA flight from Medina to Beirut on Friday 28 January 2005. With respect to the return flight,
an automated flight manifest of checked-in passengers was not available because of the large
number of flights to and from Saudi Arabia during the Hajj period. The list was created
retroactively based on ‘flight coupons’ archived by the flight company’s finance department. This
record therefore adds no real weight in determining whether Mr Ayyash was actually on the flight.
3374. The Hajj Committee database entry recorded that Mr Ayyash travelled on the Hajj in 2005.
The Committee recorded that the pilgrim travelled if the returned Hajj passport bore entry and exit
stamps. It also marked pilgrims as having ‘travelled’ if the pilgrim was issued a Hajj passport, but
did not return it at the end of the trip. This evidence therefore does not assist the Trial Chamber’s
determination as the Hajj Committee may have recorded Mr Ayyash’s travel even if it did not
receive his Hajj passport after completing his pilgrimage.
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3375. In summary, the Trial Chamber finds that there were flaws in the identification process at
Beirut Airport in the 2005 Hajj season.
3376. This in turn reduces the reliability of the Lebanese entry and exit records related to the Hajj
pilgrimage and hence one inference that Mr Ayyash, his wife and daughter left Lebanon on 15
January and returned on 28 January 2005. Similarly, the lack of a fingerprinting system for those
entering Saudi Arabia, and the inconsistency of the Saudi and Lebanese entry and exit records and
the lists of flight passengers with respect to Mr Ayyash’s daughter further diminishes the reliability
of these records. The MEA’s ‘collective’ check-in process was not designed to check the identity
of each travelling pilgrim, and therefore did not produce reliable records as to who actually boarded
the flights.
3377. Turning to the Civil Defence records, Mr Ayyash requested time off work from Sunday
16 to Tuesday 25 January 2005 to perform the Hajj. On Friday 14 January 2005, the Director
General of the Civil Defence approved ten days of paid leave for Mr Ayyash. This excluded his
entitlements to emergency allowance and commute compensation.
3378. The leave Mr Ayyash had previously sought from work to perform the 2005 Hajj was
cancelled on Monday 24 January 2005, nine days after he was due to travel to Saudi Arabia on
Saturday 15 January 2005. The reason for the cancellation was that Mr Ayyash had not received
the required Saudi visa. This contradicts the evidence that the Hajj Committee granted his Hajj
application and the Sûreté Générale issued a Hajj passport for him.
3379. The Trial Chamber heard testimony that Mr Ayyash would have had to have personally
come to the station to cancel his leave. Whether this in fact occurred does not affect the reliability
of the letter from the Chief of the Nabatiyeh Regional Station and the decision of the Director
General of the Civil Defence cancelling Mr Ayyash’s leave.
3380. The general procedure at the Doueir station required the supervisor to inform the Nabatiyeh
Regional Station of employees’ absences to deduct allowances and compensations for the days of
absence. Conversely, it would have been equally important to communicate leave cancellations so
that payments were reimbursed to the employee or not deducted from the salary. Civil Defence
employees at Doueir worked their 48-hour shifts in teams of two, with a few volunteers also
present, making it obvious to the supervisor if someone was absent.
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3381. According to the Lebanese Ministry of Finance’s records, the commute compensation that
was deducted from Mr Ayyash’s pay when his leave request was granted, and the amount,
equivalent to around USD 28, was paid to him upon the cancellation of his leave. Organisations,
especially governments, have a business interest in ensuring that payment is only provided for
work completed. The Trial Chamber finds that Mr Ayyash’s leave cancellation and reimbursement
provide support for the contention that he remained in Lebanon and was present at work.
3382. Further, based on the Civil Defence attendance sheets, Mr Ayyash’s name was signed in at
work during his leave on Tuesday 18, Monday 24 and Tuesday 25 January 2005.6656 However, the
Trial Chamber heard evidence that questioned the integrity of the attendance sign-in procedure.
This included that signing in was not closely monitored and employees could sign the attendance
sheets for each other. According to the attendance records, volunteers were also present in the
Doueir station on these three days, but other days too.
3383. Their presence therefore does not mean that Mr Ayyash was away from the station. The
station supervisor may also have stepped in for absent staff but the attendance sheets on those three
days did not record any such replacement. Moreover, the Prosecution did not rely on the attendance
records.
3384. As Mr Donaldson acknowledged, on 18, 19, 24 and 25 January 2005 the cell site activations
of Mr Ayyash’s attributed mobiles, personal mobiles 091, 170, Blue 233, Red 741 and Green 300,
were inconclusive as to whether they were used in Doueir or in Harouf.
3385. The Trial Chamber finds that mobile activity patterns are probative as to whether a mobile
or a set of mobiles changed user. It, therefore, carefully considered Mr Donaldson’s evidence with
respect to the mobiles’ activities in the 2004 and 2005 Hajj periods, and for completeness it
carefully reviewed Mr Philips’s single user analysis based on the co-location of the mobiles.
3386. That Mr Ayyash travelled to Saudi Arabia to perform the Hajj pilgrimage from Wednesday
28 January to Sunday 8 February 2004 seems to be uncontested. Nevertheless, the Trial Chamber
has considered the related evidence.

One of the attendance sheets received into evidence was dated 19 May 2005 as opposed to January. Exhibit P1911,
ERN 60178551.

6656
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3387. Sponsored by the Loyalty to the Resistance Bloc, both Mr Ayyash and his wife received
Hajj passports in 2004. Mr Ayyash applied for and was granted 15 days of leave from his
workplace, then at the Markaba Civil Defence station, from 25 January 2004, and resumed work
on 10 February 2004. According to the Lebanese entry and exit records he left Lebanon on
28 January and returned on 8 February 2004, but no such record was available with respect to his
wife.
3388. As set out before, the Trial Chamber found the Lebanese entry and exit records related to
the Hajj travels unreliable. On its face, therefore, nothing makes this evidence more reliable with
respect to the 2004 Hajj pilgrimage. The Trial Chamber must, therefore, examine the other
evidence relevant as to whether Mr Ayyash travelled to Saudi Arabia in this period.
3389. On 29 and 31 January 2004, Mr Ayyash’s USD account shows cash withdrawals at
automatic teller machines in Mecca. The Trial Chamber finds this consistent with Mr Ayyash’s
presence in Mecca, at least on these days.
3390. According to the Civil Defence records, Mr Ayyash requested leave to travel to Saudi
Arabia on 27 January 2004. The Director General of the Civil Defence granted Mr Ayyash’s leave
application, and he resumed work on 10 February 2004. The Trial Chamber has not received any
evidence that would make these records unreliable.
3391. The Trial Chamber has found that Mr Ayyash was the principal user of mobile 165.6657
3392. Mobile 165’s activity decreased in the period when Mr Ayyash’s exit and entry from
Lebanon were recorded in 2004. This mobile only ever contacted three particular numbers in this
12-day period. The mobile used cells mainly near Mr Ayyash’s residence in Hadath. For one call,
it activated Jabal Safi_B, which it never used before or after. The call sequence table of the mobile
shows a change in the IMEI number, meaning that the SIM card was used in a different handset
from 29 January to 7 February 2004. From its first call on 8 February 2004, it was used again with
the same handset as before. The Trial Chamber finds these factors indicative of mobile 165 having
had a different user between 29 January and 8 February 2004.

6657

See para. 2756.
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3393. Throughout its attribution period, mobile 165 had 192 contacts with a mobile linked to
Mr Jaber. This number, 617, was its fifth most frequently contacted number, following
Mr Ayyash’s brother, Loutfi, sister-in-law, Ms Bassima Al-Hajj, Mr Ayyash’s Harouf residence
landline and the Nabatiyeh Civil Defence landline.6658 The evidence also shows that this number
may have belonged to Mr Jaber’s car mechanic shop, and multiple people may have used it.6659
Mobile 165’s contacts with this number and the two calls with an unattributed Saudi number in
the 2004 Hajj period, therefore, do not assist the Trial Chamber’s determination as to who could
have used this mobile during these 11 days.
3394. The Trial Chamber has also found that, based on the preponderance of the evidence, it is
more likely that Mr Ayyash was the principal user of Yellow 669.6660 The Yellow mobile was
generally inactive in this period. It made four calls to an Alfa service number activating SFEIR2
and SFEIR3.
3395. Mobile 165 and Yellow 669 remained in Lebanon during the 2004 Hajj period. The change
in the handset of mobile 165, and that Yellow 669 became generally inactive from 28 January to
8 February 2004 cumulatively support the finding that they were used by a person other than
Mr Ayyash, from at least 29 January to the morning on 8 February 2004. The call patterns and cell
usage of the two mobiles during the 2004 Hajj period confirm this finding.
3396. The Civil Defence records, specifically three letters from the Chief of Nabatiyeh Regional
Station, dated 17, 30 January and 14 February 2004, informing the Director General of the Civil
Defence that Mr Ayyash requested leave, that he travelled to Saudi Arabia on 27 January 2004 and
that he resumed work on 10 February 2004, and the Director General’s decision of 19 January
2004 granting leave for Mr Ayyash, further corroborate this finding, and support that Mr Ayyash
was not in Lebanon from at least 29 January to 8 February 2004.
3397. Mobiles 170, 091, Blue 233 and Green 300, which were active in 2005, continued to use
the same handsets. Additionally, the Trial Chamber received evidence that the Red network
mobiles, including Red 741, were initialised on the Alfa network on 4 January 2005 in Tripoli, and

6658
6659
6660

See para. 2686.
See para. 2686.
See para. 3028.
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inactive until 14 January 2005.6661 Red 741 used two different handsets on these two days, which
were also used with Red 572, Red 636 and Red 893 respectively, as handset swapping was regular
among the Red network mobiles, including in the initialisation period.6662 However, from
Thursday 20 January to its last call on Monday 14 February 2005, Red 741 used the same handset.
Conversely, Blue 322 was used with the same handset following its attribution period to
Mr Ayyash, after 27 December 2004.
3398. However, Mr Donaldson did not analyse this mobile, and moreover, as noted above, the
Prosecutor did not plead in the amended consolidated indictment that Mr Ayyash was using
Blue 322.
3399. According to Mr Donaldson, regular contacts continued to communicate with these
personal mobiles. He noted an increase in the mobiles’ call activities and no change in the direction
and the duration of calls during the 2005 Hajj period compared to the mobiles’ activities ten weeks
before and ten weeks after. The Trial Chamber, however, finds his analysis in this respect difficult
to follow because none of the seven mobiles6663 that he analysed was active ten weeks before,
during and ten weeks after the 2005 Hajj period. Additionally, the Trial Chamber found that
Mr Ayyash used Blue 233 from 11 January to 14 February 2005, a shorter period than that
considered by Mr Donaldson.
3400. Unlike Yellow 669 during the 2004 Hajj period, network mobiles Blue 233 and Green 300
did not become inactive in January 2005. Further, Red 741 commenced its activities on 14 and
20 January 2005.
3401. Mr Philips did not observe a change in Blue 233’s, Green 300’s and Red 741’s activities
in the 2005 Hajj period which could have been consistent with these mobiles having had a different
user. Both Mr Philips and Mr Donaldson found that Blue 233 and mobiles 170 and 091 had
possible co-location every day between 15 and 28 January 2005 for a total of 55 pairs of calls made
within an hour. Green 300 also co-located with Blue 233 and mobile 091.

6661
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) (1)
‘Setting up the network’.
6662
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) (2)
‘Equipment’.
6663
Personal mobiles 935, 091, 170, Yellow 294, Blue 233, Green 300 and Red 741.
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3402. Save for mobile 091’s separation from the other mobiles in the afternoon on 28 January,
these mobiles had no cell activations that would exclude their co-location. Mr Philips analysed
common movements of these mobiles, including during the 2005 Hajj. He, therefore, was of the
view that ‘the possibility that these mobiles were not used by the same user in certain instances
would appear to be very remote.’ Mr Donaldson did not observe any difference with respect to the
mobiles’ most frequently used cells.
3403. The Trial Chamber has found that Mr Ayyash was the principal user of personal mobiles
170 and 091, and he used Blue 233, Green 300 and Red 741. It has found that another person used
mobile 091 in the afternoon on 28 January 2005, when this mobile activated cells near the Beirut
Airport.
3404. The Trial Chamber is satisfied that the five mobiles did not have a user other than
Mr Ayyash during the 2005 Hajj period, except for the limited duration of mobile 091’s separation
from the other mobiles on 28 January 2005. This is based on the evidence demonstrating that there
were no changes in their normal behaviour during the 2005 Hajj. The mobiles continued to colocate and move in tandem in their respective attribution periods, had calls with their regular
contacts and did not change their geographic profile. Mr Donaldson’s comparison of the mobiles’
activities during the 2004 and the 2005 Hajj periods provides some limited support to this finding.
3405. Personal mobiles 170 and 091 did not change handsets, as opposed to mobile 165, which
did for the duration of the 2004 Hajj. This weighs in favour of the Trial Chamber’s finding that
there was no change in their user in this period.
3406. Blue 233, Green 300 and Red 741—like Yellow 669 in 2004—did not change their IMEI
numbers during the 2005 Hajj period. Handset swapping is consistent with the covert nature of the
Blue and Red network mobiles. That it did not occur in this short period does not affect the Trial
Chamber’s finding that Blue 233 and Red 741 were covert network mobiles.6664
3407. The Trial Chamber notes the contacts with Saudi Arabian numbers on Mr Ayyash’s
mobiles in early February 2004, and on mobile 091 in January 2005. However, the Trial Chamber
received no evidence as to who the users of these Saudi numbers were and their relationship with

See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’ for further
details.
6664
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Mr Ayyash. Therefore, these calls have no probative value with respect to Mr Ayyash’s
whereabouts in January 2005.
3408. In January 2005, Mr Ayyash’s USD and Lebanese pound current accounts were not debited
through cash withdrawals. This neither confirms nor excludes whether Mr Ayyash was in Mecca
in January 2005.
3409. After careful consideration of the totality of the evidence, the Trial Chamber’s overall
assessment of the evidence and findings are as follows:

•

Mr Ayyash and his wife, Ms Fatima Hajj, received Hajj passports to perform the
pilgrimage in two consecutive years, 2004 and 2005;

•

Bar for the stamp print of the Sûreté Générale running over Mr Ayyash’s and
Ms Hajj’s photographs on their 2005 Hajj passports, these documents were
insufficiently safeguarded from falsification. Most commonly, the date of birth was
manipulated to meet the age requirement, but photographs were also replaced;

•

Notwithstanding this, if a Lebanese pilgrim, like Mr Ayyash, had a Hajj passport, it
was the only required means of identification at the Lebanese and Saudi Arabian
airports;

•

The Hajj Committee reported some cases of forged Hajj passports to the Sûreté
Générale between 2002 and 2007, but none in 2005;

•

Based on the evidence, it cannot be established that Mr Ayyash’s 2005 Hajj passport
was falsified, or that his passport photograph was changed;

•

However, the deficiencies of the Hajj travel document raise doubts with respect to the
rigour of the identification process at the Lebanese and Saudi Arabian airports during
the 2004 and 2005 Hajj seasons when this was the sole document required for a pilgrim
to pass through immigration;

•

Mr Ayyash’s and his wife’s 2005 Hajj passports did not include that Ms Hajj’s mahram
was Mr Ayyash, and there was no definitive way to check if the person travelling with
the woman was her husband;
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•

However, there is no direct evidence to support the Prosecution’s submission that
someone else using Mr Ayyash’s passport accompanied his wife and daughter on the
2005 pilgrimage;

•

A wife could use her husband’s Hajj passport and travel without him;

•

Additionally, it was common practice that the Sûreté Générale checked and stamped
the Hajj passports collectively and merely made a head count. In 2005, 17,000 pilgrims
may have travelled from Lebanon to Saudi Arabia within a period of weeks via the
direct flights of two approved airlines, MEA and the Saudi Arabian Airlines. This
caused a considerable increase in traffic at the Beirut Airport, which meant that the
pilgrims were not properly identified by the Sûreté Générale;

•

Further, it diminished the reliability of the Lebanese entry and exit records that showed
that Mr Ayyash, Ms Fatima Hajj and Ms Zeinab Ayyash left Beirut on 15 January and
returned on 28 January 2005;

•

The practice in 2004 and 2005 was that the security at the entrance of the Beirut
Airport, check-in attendants and the passport check at the boarding gate did not check
the pilgrim’s identity;

•

In 2004 and 2005, check-in attendants commonly checked the pilgrims in as a group
for their flights and handed the Hajj passports and the boarding passes back to the
moarref as a group;

•

Pilgrims’ names were therefore entered in the flight manifests on the basis of a
collective check-in, as opposed to a thorough passenger-by-passenger review;

•

Although the flight manifest of checked-in passengers for the flight on 15 January
2005 from Beirut to Jeddah included the names of Mr Ayyash, Ms Hajj and their
daughter, the practice of checking in pilgrims diminishes the reliability of the record
to the point that it loses its probative value;

•

Saudi Arabian entry and exit records show Mr Ayyash arriving with his wife in Jeddah
on 15 January and departing on 28 January 2005. However, the records do not include
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their daughter, whose name appeared on the Lebanese entry and exit records leaving
for Saudi Arabia, and on the flight records of passengers arriving in Jeddah and leaving
from Medina on those days;

•

The absence of any rigorous identification process at Beirut Airport in the 2004 and
2005 Hajj seasons, the collective check-in procedure, the lack of fingerprinting system
for those entering Saudi Arabia and the inconsistencies of the Saudi entry and exit
records with Lebanese records diminish their reliability. They are thus insufficient to
prove that Mr Ayyash, his wife and daughter travelled to Saudi Arabia from 15 to 28
January 2005;

•

The Hajj Committee’s database recorded whether pilgrims participated in the Hajj
based on the entry and exit stamps in their Hajj passports, if they were returned at the
end of the travel, or on assumption, if they were not. Therefore, the entry showing that
Mr Ayyash travelled on the Hajj in 2005 does not prove that he actually did;

•

On 11 January 2005, Mr Ayyash submitted a leave application, and on 14 January
2005 the Director General of the Civil Defence granted him ten days paid leave starting
on 16 January 2005;

•

Because he worked—at the Doueir Civil Defence station at that time—for 48 hours
and had 96 hours off, rest days also counted when his leave time was calculated and
for this period he was not entitled to emergency allowance and commute
compensation;

•

In his absence, his supervisor was responsible for calling volunteers to assist or step in
his place;

•

On 24 January 2005, the Chief of the Nabatiyeh Regional Station informed the General
Director of the Civil Defence in writing that Mr Ayyash had not benefited from the
authorised leave and had been in service. In a decision, dated 12 February 2005, the
General Director cancelled Mr Ayyash’s leave;
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•

As a consequence, Mr Ayyash was reimbursed for the deducted commute
compensation, 42,000 LBP (around 28 USD);

•

Mr Ayyash should have personally sought the cancellation of his leave, but the Trial
Chamber received no proof if he in fact did;

•

Nevertheless, the Trial Chamber regards the cancellation of Mr Ayyash’s leave and
the reimbursement of his commute compensation as evidence which supports the
conclusion that Mr Ayyash did not leave Lebanon to perform the Hajj in January 2005;

•

Mr Ayyash’s name is signed on the attendance sheets of the Doueir station on 18, 24
and 25 January 2005. Volunteers also signed in on these and other days;

•

Signing in to work at the Doueir station was not closely monitored, and signing in for
others was possible. The attendance sheets therefore lack the necessary reliability to
determine whether Mr Ayyash was in fact present at Doueir to work his shifts in the
second half of January 2005. The presence or absence of volunteers does not alter the
Trial Chamber’s findings;

•

Due to the geographical vicinity of the Doueir station to Mr Ayyash’s residence in
Harouf, cell site activations on days by Blue 233 and mobile 170 when he was expected
to work do not assist in determining if Mr Ayyash was present in Doueir;

•

Mobile activity patterns are probative as to whether a mobile or a set of mobiles
changed user;

•

Lebanese entry and exit records show Mr Ayyash leaving at 16:50 on 28 January 2004
and returning to Lebanon at 08:38 on 8 February 2004, but there are no records for
Ms Hajj. For reasons set out in paragraphs 3363-3365, 3368, 3375 above, the Trial
Chamber did not find this evidence reliable;

•

However, on 29 and 31 January 2004, there were two cash withdrawals at automatic
teller machines in Mecca from Mr Ayyash’s USD account. This is probative of
Mr Ayyash’s presence in Mecca, on these two days;
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•

On 18 January 2004, the Director General of the Civil Defence granted Mr Ayyash 15
days fully paid leave. He resumed work on 10 February 2004. The Trial Chamber finds
this evidence reliable;

•

Mr Ayyash’s personal mobile 165 was used in a different handset from 29 January to
7 February 2004, and with its old handset from 8 February 2004. In this period, mobile
165 had three new contacts, and one unusual cell activation using Jabal Safi_B. These
factors are indicative of the mobile having a different user between 29 January and 8
February 2004;

•

Contacts with mobile 617, which may have belonged to Mr Ghaleb Jaber’s car
mechanic shop, and with an unattributed Saudi number in this period do not assist the
Trial Chamber’s determination as to who was using these mobiles in these 11 days;

•

Yellow 669, which was more likely Mr Ayyash’s, became inactive. It made four calls
to an Alfa service number activating SFEIR2 and SFEIR3;

•

The change in mobile 165’s handset and Yellow 669’s behaviour cumulatively support
a finding that these mobiles were used by a person other than Mr Ayyash from at least
29 January to the morning of 8 February 2004. The call patterns and cell usage confirm
this finding, and that the two mobiles remained in Lebanon;

•

The letters from the Chief of Nabatiyeh Regional Station on 17, 30 January and
14 February 2004, the Director General’s decision granting leave for Mr Ayyash and
the withdrawal from his USD bank account in Mecca support that Mr Ayyash was not
in Lebanon from at least 29 January to 8 February 2004;

•

Mr Ayyash’s network mobiles, Blue 233 and Green 300 remained active during the
2005 Hajj, and Red 741 started its network activities;

•

The mobiles continued to co-locate and move in tandem in the period analysed by
Mr Philips, including the 2005 Hajj;

•

Regular contacts continued to communicate with these mobiles, and there was no
change in their geographical profile;
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•

In contrast with personal mobile 165’s handset change during the 2004 Hajj, personal
mobiles 170 and 091 continued to use the same handset before and after the 2005 Hajj;

•

These are the factors that satisfied the Trial Chamber that mobiles 091, 170, Blue 233,
Green 300 and Red 741 did not have a user other than Mr Ayyash in the period of the
2005 Hajj, except for the duration of mobile 091’s separation from the other mobiles
on 28 January 2005; and

•

Calls with unattributed Saudi Arabian numbers on personal mobile 091, and the
absence of ATM withdrawals on Mr Ayyash’s USD and LBP accounts in January 2005
neither confirm not counter whether Mr Ayyash performed the 2005 Hajj in Mecca.

3410. The Trial Chamber consequently finds that Mr Ayyash did not leave Lebanon between
Saturday 15 and Friday 28 January 2005.
(h)

Overall findings

3411. In summary, based on the evidence and analysis above, the Trial Chamber finds beyond
reasonable doubt that Mr Ayyash was the user of the following network mobiles:

•

Yellow 294—from 29 May 2004 to 7 January 2005;

•

Blue 233—from 11 January to 14 February 2005;

•

Green 300—from 30 September 2004 to 14 February 2005; and

•

Red 741—from 14 January to 14 February 2005.

3412. The Trial Chamber is also satisfied beyond reasonable doubt that Mr Ayyash was the
principal user of the following personal mobiles for the following periods:

•

mobile 165—from 23 April 2002 to 18 April 2004;

•

mobile 170—from 7 January to 26 November 2005;

•

mobile 091—from 13 January to 6 March 2005; and

•

mobile 935—from 31 May 2004 to 13 January 2005.
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3413. It is also satisfied that he was using Blue 322, from 18 October to 27 December 2004, but
because this was not pleaded against him in the amended consolidated indictment, the Trial
Chamber has made no findings against Mr Ayyash arising from his use of this mobile.
3414. The preponderance of evidence establishes that Mr Ayyash was the principal user of
Yellow 669 from 23 December 2003 to 18 April 2004, but the Trial Chamber cannot be satisfied
of this to the high standard of beyond reasonable doubt.
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C.

Hassan Habib Merhi

3415. Hassan Habib Merhi was born on 12 December 1965 in Beirut.6665 He married Ms Rima
Toufaili on 23 March 1984.6666 They have four sons, Mohamad Merhi, born in 1987, Ali Merhi,
in 1991, Hussein Merhi, in 1995, and Habib Al Mahdi Merhi, in 2000.6667
3416. The Prosecutor alleges that Mr Merhi was using two mobiles, namely the Green network
mobile, Green 071, and his personal mobile, Purple 231, to further his pleaded role in the
conspiracy that was aimed at committing a terrorist act in assassinating Mr Hariri by means of a
large explosive device.
3417. In relation to the Purple mobiles, the Prosecutor, in the amended consolidated indictment,
pleads that Mr Merhi was the user of Purple 231, one of the three ‘Purple phones’, ‘used from at
least 1 January 2003 until 16 February 2005’. Mr Merhi, and the other two Accused, Mr Oneissi
and Mr Sabra used their personal mobiles, respectively Purple 095 and Purple 018, ‘colour-coded
“Purple Phones”’, in relation to preparations for the attack’. The three mobiles ‘were used to
coordinate the false claim of responsibility’. The Prosecutor also pleads a ‘history of contact
between ONEISSI, SABRA and MERHI’ between January 2003 and 16 February 2005, and
between Mr Merhi and Mr Ayyash on their personal mobiles, between 4 December 2003 and 6
February 2005.6668
3418. Regarding Green 071, the Prosecutor, in the amended consolidated indictment, pleads that
the three Green network mobiles, Mr Badreddine’s Green 023, Mr Ayyash’s Green 300 and Mr
Merhi’s Green 071 were used from at least 30 September 2004 until 14 February 2005, 6669 and:
The Green Network was a coordination network used exclusively by three co-conspirators
– Mustafa BADREDDINE, AYYASH, and MERHI – to exchange information regarding
all aspects of the conspiracy and coordinate the acts done in furtherance of the conspiracy.
For example, the Green Network was used by Mustafa BADREDDINE to monitor, and
together with AYYASH, coordinate the surveillance of HARIRI in preparation for the

6665

Exhibit P1052, pp 3-4 (ERN 60236913).
Exhibit P1057 (Marriage certificate Hassan Merhi and Rima Toufaili), p. 1.
6667
Exhibit P1055 (Personal status extract), p. 1.
6668
Amended consolidated indictment, paras 15 (e), 16, 17, 19 (d); Prosecution’s updated pre-trial brief (Ayyash,
Badreddine, Oneissi and Sabra case), para. 115; Prosecution pre-trial submissions (Merhi case), annex A, para. 106.
6669
Amended consolidated indictment, para. 15 (b).
6666
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attack and the purchase of the van that was used for the attack. Mustafa BADREDDINE
also used the Green Network to monitor the physical perpetration of the attack. In
addition, the Green Network was used by Mustafa BADREDDINE to monitor, and
together with MERHI, coordinate the preparation of the false claim of responsibility.6670

3419. To prove that Mr Merhi was using Purple 231 at the time relevant to the charges against
him, from 22 December 2004 until 14 February 2005, Prosecution analyst Mr Andrews Donaldson
prepared a report entitled, ‘Evidence of Telephone Attribution Hassan Habib Merhi’ in which he
analysed the use of Purple 231, the Green network mobile, Green 071 and a personal mobile 091.
He concluded that Purple 231and Green 071 were attributable to Mr Merhi and another, referred
to as personal mobile 6091, was attributable to Mr Merhi’s family.6671
3420. Mr Donaldson concluded that Purple 231 was ‘attributable to’ Mr Merhi from at least
19 December 2002 until 15 February 2005 and that Green 071 was ‘attributable’ to Mr Merhi from
29 September 2004 until 7 February 2005.6672
3421. The Prosecution also used its cell site expert, Mr J. E. Philips for cell site analysis of Purple
231, Green 071 and a further mobile, the ‘Grey mobile’ that came to light during the trial.
Mr Philips prepared two reports specifically related to Mr Merhi whom he knew as ‘Suspect 3’.6673
3422. In his first report, exhibit P1938, Mr Philips concluded that mobiles Green 071 and Purple
231, ‘are consistent with being used by the same person over the period analysed’. 6674 In an updated
report, exhibit P2120, in which he also analysed possible co-location of these two mobiles together
with the Grey mobile, he concluded that the calling characteristics of the three mobiles ‘are such
that they very strongly support the proposition that they could be used by a single person’. 6675
3423. Mr Donaldson and Mr Philips worked with incomplete cell site data. Records were
available of the cells to which Purple 231, an Alfa SIM, connected when it made calls from 19

6670

Amended consolidated indictment, para. 19 (a).
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 1.
6672
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 9, 15.
6673
Exhibit P1938 (Expert report of John Edward Philips – Demonstration of single person use of multiple mobile
phones using cell site analysis, Suspect 3, Mr Merhi); exhibit P2120 (Expert report of John Edward Philips – Revised
single user analysis, Suspect 3, Mr Merhi).
6674
Exhibit P1938 (Expert report of John Edward Philips – Demonstration of single person use of multiple mobile
phones using cell site analysis Suspect 3), p. 3.
6675
Exhibit P2120, p. 4.
6671
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December 2002. Until 1 August 2004, no cell site data was available for incoming calls or texts,
namely, of the cell to which an Alfa mobile connected when it received calls, and received or sent
text messages.6676 The location of the mobile in these circumstances was unknown. End cell data
for voice calls was available from 1 October 2004 onwards.6677 Records were available during the
attribution period for Touch mobiles such as mobile 6091 of the cell activated for calls and for
sending and receiving texts.

1.

Summary of evidence

3424. The case that Mr Merhi was using either Purple 231 or Green 071 is circumstantial. The
Prosecution at first sought to establish that he was using Purple 231 by adducing evidence that Mr
Merhi and his family were using the personal mobile 6091, and then comparing the geographical
and contact profiles of the two mobiles. From this, it then sought to demonstrate that Purple 231
and Green 071 were co-locating in a manner proving that the two mobiles had a single user, namely
Mr Merhi.
3425. In opening the case against Mr Merhi, Prosecution counsel stated, in summary form, how
Purple 231 and Green 071 could be attributed to him:
And the analytical process in attributing Green 071 to Mr. Merhi primarily rests upon the
attribution to him of Purple 231, enhanced by data related to a third phone, a family phone,
ending in the digits 091.
There is considerable documentary evidence connecting the family phone, 091, to the
Merhi family, including to Mr. Merhi himself. It is, for instance, the number provided by
Mr. Merhi on his income tax form, which he signed. There are many other documents with
that number connected to the Merhi family and to Mr. Merhi, and I expect that you’ll find
the evidence attributing that phone to the Merhi family to be very strong. But it’s not the
position of the Prosecution that that family phone was used by Mr. Merhi exclusively.6678

6676

Andrew Donaldson, T. 29 June 2017, pp 21-22, 25; exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), para. 67; exhibit P527 (Call sequence table of Purple 231), pp 1-69.
6677
Mr Donaldson did not explicitly note this in exhibit P1962.1, but this is evident in the call sequence table of Purple
231. Exhibit P527. See also Gary Platt, T. 7 February 2017, pp 64-65; Prosecution final trial brief, para. 540.
6678
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 67-68.
Case No. STL-11-01/T/TC

1114 of 2642

18 August 2020

R333100

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3426. During the trial, with the discovery of the Grey mobile, the Prosecution’s case shifted from
its initial reliance on mobile 6091 to using co-location between the Grey mobile, Purple 231 and
Green 071 to prove that Mr Merhi was using Purple 231 and Green 071 as charged. The
Prosecution produced direct evidence that Mr Merhi was the sole user of the Grey mobile. From
this it led expert evidence from Mr Philips seeking to show that Purple 231, Green 071 and the
Grey mobile were co-locating in a manner that the three mobiles must have a single user.
3427. Two mobiles ending in 091 feature in the case, one attributed to the Merhi family and one
attributed as Mr Ayyash’s personal mobile. Although the Prosecution has referred to both as

mobile ‘091’, the Trial Chamber―in order to distinguish it from Mr Ayyash’s personal mobile―
has added its preceding number ‘6’ to it, and has therefore referred to it as ‘mobile 6091’.
(a)

The Merhi family

3428. Mr Merhi’s parents, Mr Habib Ali Merhi and Ms Latifa Abbas, married in 1961 in
Beirut,6679 and had eight children.6680 Their youngest son, Mr Youssef Merhi, died on 10 March
2004.6681 From May 1975 until the 2006 war with Israel, Mr Habib Ali Merhi leased a house on
Daccache Street, Bir-El-Abed in Haret Hreik, which is real estate ‘plot 1416’. His family lived
there.6682 The Prosecution, using Lebanese official documents, prepared a Merhi family tree. 6683
(b)

Mr Merhi’s residence

3429. The Prosecution produced evidence that Mr Merhi and his family lived in Bourj-ElBarajneh, in Beirut.
3430. On 3 July 2001, according to Lebanese Land Registry records, Mr Merhi bought a threebedroom apartment on the seventh floor of a building in Bourj-El-Barajneh. This is identified as
real estate ‘plot 2501’. According to the same records, he sold it on 26 December 2005.6684

6679

Exhibit P1050 (Personal status extracts and certificates), pp 20-21 (ERN 60236911); exhibit P1051 (Personal
status extracts and certificates), p. 1.
6680
Exhibit P1051, p. 1.
6681
Exhibit P1051, p. 1; exhibit P1052 (Birth and death certificates), pp 17-18 (ERN 60236920).
6682
Exhibit P651 (Real estate documents for parcels 1416 and 2501), pp 18-20, 24-28 (ERNs 60230417-60230419,
60230423-60230426); exhibit P705 (Statement of Witness PRH688), paras 17-18; see also exhibit P652 (Contract of
sale and real estate certificate for real estate number 1416); exhibit P1753 (Vehicle registration for Rima Toufaili).
6683
Exhibit P1958. See also exhibit P1961 (PowerPoint presentation regarding Mr Merhi, Andrew Donaldson), slide
7.
6684
Exhibit P647 (Contract of sale and real estate certificate of Hassan Habib Merhi), pp 1-3.
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However, an information sheet issued by the Lebanese Directorate General for Real Estate Affairs,
dated 4 September 2010, stated that Mr Merhi was still the owner of plot 2501 as of that date.6685
Using official Lebanese Land Registry maps, Prosecution analyst, Mr Andrew Fahey, mapped plot
2501 onto maps of Beirut,6686 as shown on the extract from his statement below:

3431. The apartment is close to, about a kilometre from, his parents’ home in Haret Hreik, which
Mr Fahey also mapped.6687
3432. The building was heavily damaged during the war with Israel in July 2006. Some
documents link Mr Merhi to this address, including a ‘Rebuild Lebanon’ application submitted to

6685
6686
6687

Exhibit P646 (Real estate information sheet for Hasan Habib Merhi), p. 1.
Exhibit P662 (Statement of Andrew Fahey), paras 54-65, annex 3.
Exhibit P662 (Statement of Andrew Fahey), paras 81-99, annex 4.
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the Ministry of the Displaced in September 2006,6688 electricity subscription records dated 30 July
20016689 and an undergraduate application to the University of Balamand in Lebanon in the name
of Mr Merhi’s son, Mohammad Hasan Merhi, dated 29 July 2005.6690
3433. The building is known as the Gardenia building; it has nine residential floors and some
commercial premises, including a gym. The reconstruction of the building, badly damaged by the
Israeli bombing, was completed in 2009. In an interview in January 2012, Witness PRH647 stated
after seeing Mr Merhi’s passport application photograph, that he was 70 to 80 per cent sure—but
as a consequence of the photograph’s poor quality—that this person lived in the building in 2010
to 2012. He lived on the seventh floor east, and had the family name Merhi. The witness believed
that this person had lived there before the 2006 war.6691 However, when questioned about this in
court almost four years later, he no longer remember and stated, ‘But before 2006, I don’t recall
seeing him’.6692
3434. According to Lebanese Land Registry records, Mr Merhi also bought land in Ain Qana in
southern Lebanon on 3 May 2003.6693

2.

Personal mobile 6091

3435. The Prosecution, through Mr Donaldson, attributes mobile 6091 to Mr Merhi’s family from
1 January 2003 until at least 31 December 2007.6694 It was a Touch ‘Magic’ line, activated as a
pre-paid subscription on 7 October 2000 and deactivated on 12 April 2012.6695 No personal details
of the subscriber were recorded.6696
3436. An income tax form, a ‘Rebuild Lebanon’ claim, university records and medical records
list mobile 6091 alongside the names of Merhi family members. Mr Donaldson also examined

6688

Exhibit P651, pp 4, 9.
Exhibit P649 (Électricité du Liban documents in the name of Hasan Habib Merhi), pp 1-2 (ERN 60183393).
6690
Exhibit P1007 (Undergraduate application to University of Balamand, Mohammad Hasan Merhi), p. 2 (ERN
60290903).
6691
Exhibit P703 (Statement of Witness PRH647), pp 28, 35-36, 39-40, 60-73; Witness PRH647, T. 9 November
2015, pp 19-20, 25-34, 36. The statement was admitted under Rule 156, T. 9 November 2015, p. 19.
6692
Witness PRH647, T. 9 November 2015, p. 34.
6693
Exhibit P2016 (Land registry documents in relation to plot 352); exhibit P1962.1 (Attribution report of Andrew
Donaldson regarding Mr Merhi), para. 345; see also exhibit P646, p. 1.
6694
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 84
6695
Exhibit P1489 (Touch subscriber note for mobile 6091), p. 1; exhibit P1101, p. 1; exhibit P826 (Witness PRH705’s
statement of 16 November 2015), para. 275.
6696
Exhibit P1489, p. 1.
6689
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mobile 6091’s geographic profile, its contact profile and text message content, and concluded that
they link mobile 6091 to members of the Merhi family.
3437. Witness PRH688 knew Mr Merhi’s father Habib Ali Merhi, who had leased property for a
clothing shop, and recognised a photograph of Mr Merhi as one of his sons, but not Haidar. 6697
(a)

Attribution period

3438. Mr Donaldson attributes mobile 6091, from 1 January 2003 to 31 December 2007, to the
Merhi family and predominantly to Mr Merhi’s wife, although multiple people had access to it,
and in particular their children.6698 Call data records available to the Prosecution were from
1 January 2003 until 12 April 2012, when mobile 6091 was deactivated.6699 Mr Donaldson
identified consistent frequent contacts during the attribution period, and consistent frequently used
cells between 1 January 2003 and 13 July 2006.6700 He selected 31 December 2007 as the end of
the attribution period to ‘try and prevent going into the records of 2008’. 6701
(b)

Documents
i.

Income tax form

3439. An income tax form in the name of ‘Hasan Habib Merhi’, civil registration number 1126,
civil registration place ‘Zqaq el-Blat’, lists the telephone number as 03/686091.6702 The personal
address is listed as: ‘Building: Hoteit & Abou Taaam’; ‘Floor: 7’; ‘Street: Abyad’; ‘District:
Baabda’; ‘Area – Town: Bourj el-Barajneh’. The date is illegible.6703

6697

Exhibit P705 (Statement of Witness PRH688), paras 37-38. In court he stated that he barely remembered what Mr
Habib Ali Merhi’s children looked like, so many years afterwards. Witness PRH688, T. 10 November 2015, pp 18,
27.
6698
Andrew Donaldson, T. 28 June 2017, p. 40, T. 29 June 2017, p. 24; exhibit P1962.1 (Attribution report of Andrew
Donaldson regarding Mr Merhi), paras 86-88.
6699
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 87, p. 33; exhibit P1101
(Touch list of activation and deactivation dates), p. 1; exhibit P1264 (Call sequence table of mobile 6091), p. 1.
6700
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 88-91; see also Andrew
Donaldson, T. 28 June 2017, p. 52.
6701
Andrew Donaldson, T. 28 June 2017, p. 52.
6702
Exhibit P2013 (Income tax form Hasan Habib Merhi), p. 1; exhibit P1962.1 (Attribution report of Andrew
Donaldson regarding Mr Merhi), para. 94 (c); Andrew Donaldson, T. 28 June 2017, pp 59-61.
6703
On 30 June 2017, the Trial Chamber admitted into evidence a certified copy of the form, obtained from the
Lebanese Ministry of Finance in 2012; Procedural matters, T. 30 June 2017, p. 43; exhibit P2013, p. 1. The date may
be legible on the original form, but this was not tendered into evidence.
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ii.

‘Rebuild Lebanon’ claim

3440. The number 03/686091 is handwritten on an undertaking and receipt bearing Mr Merhi’s
name, relating to the ‘Rebuild Lebanon’ recovery project following the 2006 war with Israel.6704
It came from the General Secretariat of the Council of Ministers.6705 The document is signed and
dated 18 September 2007, and contains Mr Merhi’s personal details, including his place and year
of birth, ‘Beirut 1965’, ‘register’ place and number, ‘Zqaq-El-Blat 1126’, and area and parcel
number, ‘Bourj-El-Barajneh/Baabda_27/2501’.6706
3441. The document is a receipt acknowledging that ‘Hasan Habib Merhi’ received 35 million
Lebanese pounds, as the first part of the aid granted to him. An English translation, prepared for
Mr Donaldson’s court slides, is below:6707

Exhibit P1961 (PowerPoint presentation regarding Mr Merhi, Andrew Donaldson), slide 20
iii.

University of Balamand documents

3442. An application dated 29 July 2005 in the name of Mr Merhi’s son, ‘Mohammad Hasan
Merii’, for admission to the University of Balamand, provided the number 03/686091.6708 It

6704

Exhibit P2014 (Rebuild Lebanon claim Hasan Habib Merhi), p. 1; Decision on admission of attribution documents
for Mr Merhi, para. 4.
6705
Decision on admission of attribution documents for Mr Merhi, para. 4.
6706
Exhibit P2014, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 94 (d);
Andrew Donaldson, T. 28 June 2017, p. 61.
6707
Exhibit P1961, slide 20, copy of exhibit P2014.
6708
Exhibit P1007, pp 2-3, 5 (ERNs 60290903-60290904, 60290906); exhibit P1962.1 (Attribution report of Andrew
Donaldson regarding Mr Merhi), para. 94 (f); Andrew Donaldson, T. 28 June 2017, p. 63.
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contains the applicant’s personal details, including date of birth, family registration number, 1126,
mother’s maiden name, Rima Khalil Tofaily, and home address of Gardinia Bldg, 7-East, Hay AlAbyad, Al-Roweiss, Beirut.6709
3443. Another application, dated 4 June 2008, in the name of Mr Merhi’s son, ‘Ali Hassan
Merhi’, for admission to the University of Balamand, lists telephone number 03686091.6710 The
document contains the applicant’s personal details, including his date of birth family registration
number, mother’s maiden name, and home address of Al-Nargis (2), Al-Gamous, Beirut.6711 This
document post-dates Mr Donaldson’s attribution period for mobile 6091.6712
3444. A receipt for student fees at the University of Balamand in Lebanon in the name ‘merii
mohamed hassan’ notes the number 03/686091. The dates 5 August 2005, 21 September 2005 and
22 September 2005 are written on the payment slip.6713
iv.

Medical records

3445. Patient registration forms in the names of Mr Merhi’s sons, ‘Mereey Hassan Hussein’,
dated 3 December 1999, ‘Mereey Hassan Ali’, undated, and ‘Mereey Hassan Mouhamad’, dated
13 December 1999, note the number 03686091. On each form ‘Roueiss’ is written in the address
field. While the fields for the patient’s date of birth is blank on all three of the forms, the age of
the patient is noted as four years for Hussein, nine years for Ali and 12 years for Mouhamad,6714
which is consistent with the ages of Mr Merhi’s children around December 1999.6715

6709

Exhibit P1007, pp 2-3 (ERNs 60290903-60290904).
Exhibit P1008 (Information from University of Balamand on Mohammed Hasan Merhi and Ali Hasan Merhi), pp
8-9 (ERNs 60277998-60277999); exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi),
para. 94 (e); Andrew Donaldson, T. 28 June 2017, p. 62.
6711
Exhibit P1008, pp 8-9 (ERNs 60277998-60277999).
6712
Andrew Donaldson, T. 28 June 2017, p. 62.
6713
Exhibit P1008, p. 31, ERN 60278021; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr
Merhi), para. 94; Andrew Donaldson, T. 28 June 2017, pp 63-64.
6714
Exhibit P2017 (Medical forms for Mr Merhi’s children), pp 3, 5, 9 (ERNs 60315531, 60315533, 60315537). The
forms required that the ‘last’ name be provided first in the sequence, and that the ‘first’ name be provided last in the
sequence. Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 94 (h)-(j); Andrew
Donaldson, T. 28 June 2017, pp 64-67. In his report, Mr Donaldson incorrectly states that all three of the forms are
undated, and in court incorrectly stated that dates of birth are provided for the first and third form. As stated above,
the first and third forms are dated while the second is not, and dates of birth are not provided on any of the three forms.
6715
Exhibit P1055, p. 1.
6710
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(c)

Geographic profile

3446. Within the attribution period of 1 January 2003 to 31 December 2007, Mr Donaldson
identified a period of consistent cell sector use between 1 January 2003 and 13 July 2006,6716
falling approximately one and half years short of the end of the attribution period itself. The cell
sector most frequently activated by mobile 6091 between 1 January 2003 and 13 July 2006 was
Touch’s Saquiet_Hadath_2_A (64.55 per cent),6717 which provided predicted best server coverage
to plot 2501 in Bourj-Barajneh, that the Prosecution alleges was Mr Merhi’s home.6718 This was
cell predominantly used throughout the day.6719
3447. The second most frequently activated cell was Sarba_B (5.88 per cent), which covered a
rural area that included the village of Ain Qana.6720 Also among mobile 6091’s ten most frequently
used cells were Anquoun_A (1.21 per cent) in south Lebanon and Ketermaya_B (2.02 per cent),
north-east of Saida.6721 These cells’ use was most pronounced at weekends, although activations
occurred throughout the week.6722 On the basis of these activations, Mr Donaldson concluded that
the user of mobile 6091 was able to spend not only weekends in south Lebanon, but also some
weekdays.6723
3448. The third most frequently activated cell was Haret Hreik_B (3.77 per cent), which provided
predicted best server coverage to Mr Merhi’s parents’ home, plot 1416.6724

6716
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 142; Andrew Donaldson,
T. 28 June 2017, p. 68.
6717
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 142-144; Andrew
Donaldson, T. 28 June 2017, pp 67-68.
6718
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 142; exhibit P1122
(ArcView shape files Touch); Andrew Donaldson, T. 28 June 2017, pp 69-70; exhibit P1961 (PowerPoint presentation
regarding Mr Merhi, Andrew Donaldson), slides 27-28.
6719
Exhibit P1961, slide 52; Andrew Donaldson, T. 29 June 2017, pp 34-35; exhibit P1962.1 (Attribution report of
Andrew Donaldson regarding Mr Merhi), para. 144.
6720
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 142-143, p. 56; Andrew
Donaldson, T. 28 June 2017, pp 67-68, 70; exhibit P1961, slides 29-30.
6721
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 142-143, p. 56. The cell
tower of Anquoun_A was approximately 9.7 kilometres north-west of Ain Qana. The closest distance between Ain
Qana and this cell’s predicted best server coverage was approximately 600 metres, exhibit P1122. The cell tower of
Ketermaya_B was approximately 9.8 kilometres north-east of Saida. The closest distance between Saida and this cell’s
predicted best server coverage was approximately 3.8 kilometres, exhibit P1122.
6722
Exhibit P1961, slide 53; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras
142-143, 150; Andrew Donaldson, T. 29 June 2017, pp 39-41.
6723
Andrew Donaldson, T. 29 June 2017, pp 40-41.
6724
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 142-143, p. 55; exhibit
P1122; Andrew Donaldson, T. 28 June 2017, pp 71-72; exhibit P1961, slide 31; exhibit P651, pp 18-20, 24-28, ERNs
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3449. In his report, Mr Donaldson prepared a map showing the most frequently activated Touch
cells providing coverage around Mr Merhi’s and his father’s residences. Mr Merhi’s residence is
marked as plot 2501, and his father’s is plot 1416:

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), p. 55
(d)

Contact profile

3450. According to Mr Donaldson, during the attribution period mobile 6091 had contact:

•

2,554 times (ranked first) with a mobile number linked to Ms Alia Khalil Toufaily, who is
also known as Alya Kanso or Qanso, Mr Merhi’s wife’s sister.6725 The number, ending in

60230417-60230419, 60230423-60230426; exhibit P705 (Statement of Witness PRH688), paras 17-18; see also
exhibit P652; exhibit P662 (Statement of Andrew Fahey), paras 81-99; exhibit P1753.
6725
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 106-107; exhibit P1059
(Family personal status extract), pp 11-14, 51 (ERNs 60246880-60246881 60246903).
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844, was subscribed to Hassan Kanso,6726 Ms Alia Khalil Toufaily’s husband.6727 A
customer database lists this number for ‘Alya Kanso’.6728 The mobile ending in 844 had
frequent contact with the mobile ending in 759 which was linked to Mr Hassan Kanso;6729

•

584 times (ranked second) with a mobile linked to Mr Merhi’s brother-in-law, Mr Yahya
Beydoun, who is married to Mr Merhi’s sister.6730 Witness PRH028 stated that the mobile
ending in 515 was Mr Beydoun’s.6731 The number was subscribed in the name of ‘Yehya
Baydoun’,6732 and was listed under his name in a business customer database, three bank
account application forms, one of which was a joint application, and a vehicle registration
record;6733

•

564 times (ranked third) with a mobile linked to Mr Merhi’s son, Mr Mohammed Merhi.6734
The number, ending in 031, was subscribed in the name of ‘Mohammad Merhi’.6735 It is
handwritten on a payment slip from the University of Balamand which lists the name
‘Mohamad Merhi’.6736 The number is also written on a student medical record form from
the University of Balamand for ‘Mohammad Hasan Merii’;6737

6726

Exhibit P1487 (Touch subscriber note for mobile ending in 844 concerning a request for assistance dated 8 June
2010), p. 1; see also exhibit P1493 (Touch subscriber note for mobile ending in 844 concerning a request for assistance
dated 17 October 2007), p. 1, which does not record any personal details for the subscriber.
6727
Exhibit P1059, pp 36-37 (ERN 60246893).
6728
Exhibit P1853 (Extract from subscriber database for mobile ending in 844), p. 1; exhibit P1962.1 (Attribution
report of Andrew Donaldson regarding Mr Merhi), para. 107.
6729
Exhibit P1268 (Call sequence table of mobile ending in 844).
6730
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 33, 113; exhibit P2126
(Interview of Witness PRH028), p. 10; exhibit P1062 (Marriage certificate of Yahya Beydoun and Wafaa Merhi), pp
1-2; exhibit P1051, p. 1.
6731
Exhibit P2126 (Interview of Witness PRH028), pp 17-18.
6732
Exhibit P892 (Subscriber note for mobile ending in 515), p. 1.
6733
Exhibit P1830 (Extract from subscriber database for mobile ending in 515); exhibit P2002 (Bank account
application), p. 1; exhibit P2003 (Bank account application), pp 1-2; exhibit P2004 (Bank account application), pp 12; exhibit P1743 (Vehicle registration for Yahya Beydoun), p. 2.
6734
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 114; exhibit P1055, p. 1.
6735
Exhibit P899 (Subscriber note for mobile ending in 031 in response to request for assistance dated 24 April 2010),
p. 1. A pre-dated subscriber note recorded a different name for the same period, exhibit P896 (Subscriber note for
mobile ending in 031 in response to request for assistance dated 9 November 2005), p. 1.
6736
Exhibit P1008, p. 44 (ERN 60278034).
6737
Exhibit P1007, p. 6 (ERN 60290907).
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•

177 times (ranked seventh) with a mobile linked to Mr Merhi’s sister, Ms Wafa Habib
Merhi.6738 The number, ending in 131, was subscribed in the name of ‘Wafaa Merhi’.6739
Witness 28 told Prosecution investigators that this was Ms Wafa Habib Merhi’s mobile
number.6740 The number is also listed under her name on a passport application,6741 a
vehicle registration6742 and in a subscriber database;6743

•

126 times (ranked tenth) with a mobile linked to Mr Hassan Kanso, whose wife (Alia
Toufaili) is the sister of Mr Merhi’s wife (Rima Toufaili).6744 The number, ending in 759,
was subscribed to Hassan Kanso.6745 A list of applicants for the 2003 Hajj recorded it as
the contact number for Hasan Kanso.6746 A customer database recorded the number for
‘Hasan Kanso’.6747 A vehicle registration in the name of ‘Alia Khalil Toufaili’ also lists
the number.6748 The list of applicants for the 2003 Hajj also lists the number for Leila
Dagher,6749 the mother of Mr Hassan Qanso.6750 A customer database lists the number for
‘Hassan Dagher’;6751

•

124 times (ranked 11th) with a mobile linked to Mr Merhi’s father, Mr Habib Ali Merhi.6752
The number, ending in 211, was provided for ‘Habib Ali Merhi’ in a passport application
and a claim made pursuant to the ‘Rebuild Lebanon’ recovery project.6753 A passport

6738

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 35, 116; exhibit P1051,
p. 1.
6739
Exhibit P891 (Subscriber note for mobile ending in 131), p. 1.
6740
Exhibit P2126 (Interview of Witness PRH028), pp 10, 20.
6741
Exhibit P2089 (Passport application of Wafaa Merhi), p. 2 (ERN 60236981).
6742
Exhibit P1754 (Vehicle registration for Wafaa Merhi), p. 3 (ERN 60297414).
6743
Exhibit P1839 (Extract from subscriber database for mobile ending in 131), p. 1.
6744
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 109-111; exhibit P1059,
pp 13-14, 36-37, 51 (ERNs 60246881, 60246893, 60246903); exhibit P1057, p. 1.
6745
Exhibit P1481 (Subscriber note for mobile ending in 759), p 1.
6746
Exhibit P1722 (Extract from 1423 Hajj list of applicants), p. 1; exhibit P1670 (Statement of Ibrahim Itani), paras
6-7.
6747
Exhibit P1856 (Extract from subscriber database for mobile ending in 759), p. 1.
6748
Exhibit P1757 (Vehicle registration for Alia Khalil Toufaili), pp 3, 8 (ERNs 60297428, 60297431).
6749
Exhibit P1723 (Extract from 1423 Hajj list of applicants), p. 1.
6750
Exhibit P1059, p. 36 (ERN 60246893).
6751
Exhibit P1845 (Extract from towing company’s customer database for mobile ending in 759), p. 1.
6752
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 38, 117-118; exhibit P1051,
p. 1.
6753
Exhibit P1564 (Passport application for Habib Ali Merhi), p. 2 (ERN 60236945); exhibit P651, p. 20 (ERN
60230419).
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application in the name of ‘Latifa Abbas’, Mr Habib Merhi’s wife,6754 also lists the
number;6755

•

116 contacts (ranked 14th) with a landline linked to Mr Ahmad Nasser, the husband of
Mr Merhi’s sister (Nawal Habib Merhi).6756 The number, ending in 140, was subscribed to
Ahmad Nasser;6757

•

115 contacts (ranked 15th) with a mobile linked to several members of Mr Merhi’s
family.6758 No subscriber details are recorded for the number, which ended in 932.6759 It
was recorded on a list of students at the Lebanese University for two of Mr Merhi’s
nephews and one of his nieces: Ali Toufaili, Hasan Toufaili and Zeinab Toufaili;6760

•

101 times (ranked 18th) with a mobile linked to Mr Merhi’s sister, Ms Nawal Habib Merhi,
and her family.6761 The number, ending in 479, was subscribed anonymously.6762 It was
provided for ‘Nawal Habib Merhi’ in a passport application.6763 A list of students at the
Lebanese University records the number for ‘Maya Ahmad Nasser’6764 and ‘Amani Ahmad
Nasser’.6765 The number was recorded on a subscriber note in the name of ‘Ali Ahmad
Nasser’ as an alternative number.6766 Ms Maya Ahmad Nasser, Ms Amani Ahmad Nasser
and Mr Ali Ahmad Nasser are children of Ms Nawal Habib Merhi;6767

6754

Exhibit P1051, p. 1.
Exhibit P1565 (Copies of passport applications of 40 individuals), p. 2 (ERN 60236948).
6756
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 120-121; exhibit P1054
(Copy of marriage certificate of Ahmad Nasser and Nawal Merhi), pp 1-2 (ERN 60236927); exhibit P1051, p. 1;
exhibit P1050, pp 48-49 (ERN 60236927).
6757
Exhibit P1641 (Subscriber note for landline ending in 140), p. 1; exhibit P1051, p. 1; exhibit P1050, pp 46-48
(ERNs 60236925-60236927).
6758
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 122-124.
6759
P894 (Subscriber note for mobile ending in 932), p. 1.
6760
Exhibit P1005 (Extract from list of students at the Lebanese University), pp 1-2 (ERN 60247755); exhibit P1059,
pp 34-35, 50-51 (ERNs 60246892, 60246902-60246903).
6761
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 42, 125; exhibit P1051, p.
1.
6762
Exhibit P1491 (Subscriber note for mobile ending in 479), p. 1.
6763
Exhibit P1567 (Passport application of Nawal Merhi), p. 2 (ERN 60236954).
6764
Exhibit P1000 (Extract from list of students at the Lebanese University), p. 1; exhibit P1001 (Extract from list of
students at the Lebanese University), p. 1; exhibit P1002 (Extract from list of students at the Lebanese University), p.
1; exhibit P1003 (Extract from list of students at the Lebanese University), p. 1.
6765
Exhibit P1004 (Extract from list of students at the Lebanese University), p. 1.
6766
Exhibit P1492 (Subscriber note for mobile ending in 518), p. 1.
6767
Exhibit P1050, p. 46 (ERN 60236925).
6755
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•

93 times (ranked 19th) with a mobile linked to Mr Samer Atwi.6768 In 2011, Mr Atwi’s
daughter (Nour Atwi) married Mr Merhi’s son (Mohammed Hassan Merhi).6769 The
number, ending in 543, was subscribed in the name of ‘Samer Hasan Atwe’.6770 It was
recorded for Samer Atwi in two passport applications.6771 A vehicle registration recorded
the number for Samer Atwi.6772 A customer database recorded the number for ‘Samer
Atwi’.6773 Lists of applicants for the Hajj in 2003, 2004, 2005 (Hajj 1425 and Hajj 1426),
2006 and 2007 recorded this number for Samer Atwi or Samer Atweh.6774 The number was
also listed on applications for the Hajj in 2003 for ‘Amina Ali Atwi’,6775 ‘Mohammed
Mahmoud Rteil’,6776 ‘Jamal Mohammed Hussein Aachi’,6777 and the Hajj in 2004 in
relation to ‘Qassem Ali Qassas’;6778

•

81 times (ranked 20th) with a mobile ending in 590, which was subscribed to ‘Issa Khalil
Tofili’ from 24 October 2007.6779 Before this date, the number was subscribed
anonymously with an activation date of 22 January 2005.6780 Mr Merhi’s wife’s brother is
Mr Issa Khalil Toufaili;6781

•

53 times (ranked 27th) with a mobile linked to a service provider.6782 The number, ending
in 345, was subscribed in his name.6783 Lists of applicants to attend the Hajj in 2005 and

6768

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 37, 126.
Exhibit P1060 (Copies of family personal status extract and birth and marriage certificates), p. 7 (ERN 60270877);
exhibit P1061 (Family personal status extract and marriage certificate), pp 4-6 (ERNs 60267042-6026743); exhibit
P1049 (Family personal status extract for Hassan Habib Merhi), p. 1 (ERN 60246403).
6770
Exhibit P1482 (Subscriber note for mobile ending in 543), p. 1.
6771
Exhibit P1571 (Passport application of Samer Atwi), p. 2 (ERN 60276990); exhibit P1572 (Passport application
of Samer Atwi), p. 2 (ERN 60276992).
6772
Exhibit P1758 (Vehicle registration for Samer Atwi), p. 3 (ERN 60297421).
6773
Exhibit P1851 (Extract from subscriber database for mobile ending in 543), p. 1.
6774
Exhibit P1706 (Extract from list of applicants for 1423 Hajj), p. 1; exhibit P1707 (Extract from list of applicants
for 1424 Hajj), p. 1; exhibit P1708 (Extract from list of applicants for 1425 Hajj), p. 1; exhibit P1709 (Extract from
list of applicants for 1426 Hajj), p. 1; exhibit P1710 (Extract from list of applicants for 1427 Hajj), p. 1; exhibit P1711
(Extract from list of applicants for 1428 Hajj), p. 1.
6775
Exhibit P1712 (Extract from list of applicants for 1423 Hajj), p. 1.
6776
Exhibit P1713 (Extract from list of applicants for 1423 Hajj), p. 1.
6777
Exhibit P1714 (Extract from list of applicants for 1423 Hajj), p. 1.
6778
Exhibit P1715 (Extract from list of applicants for 1424 Hajj), p. 1.
6779
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 127; exhibit P1483
(Subscriber note for mobile ending in 590), p. 1.
6780
Exhibit P1486 (Subscriber note for mobile ending in 590), p. 1.
6781
Exhibit P1059, p. 51 (ERN 60246903).
6782
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 135-138.
6783
Exhibit P901 (Subscriber note for mobile ending in 345), p. 1.
6769
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2007 recorded the number for him.6784 A list of applicants for the 2005 Hajj also recorded
the number for another person, with matching address and sequential passport numbers
compared to the entry for the service provider’, and which Mr Donaldson describes as the
service provider’s wife.6785 A vehicle registration recorded the number for the service
provider.6786 Two customer databases recorded the number for him.6787 A Lebanese
professional association also recorded the number for him on a list of registered service
providers.6788 Documents record him as a service provider for Mr Merhi’s children;6789

•

43 times with a mobile linked to Mr Merhi’s brother, Mr Abbas Habib Merhi.6790 This
number, ending in 744, was listed in a passport application in the name of ‘Abbas Habib
Merhi’.6791 Credit Libanaise’s customer records list a number ending in 74[…] (last digit
illegible) for ‘Abbas Habib Merhi’;6792

•

17 times with a mobile linked to Mr Zakaria Rammal, the husband of Mr Merhi’s sister,
Ms Mervat Merhi.6793 The number, ending in 407, was subscribed to Ahmad Awad from
13 July 2006.6794 In 2007, the number was provided on a passport application in the name
of ‘Zakaria Mohamad Ali Rammal’;6795

6784

Exhibit P1724 (Extract from list of applicants for 1426 Hajj), p. 1 (ERN D0352968); exhibit P1726 (Extract from
list of applicants for 1428 Hajj), p. 1.
6785
Exhibit P1725 (Extract from list of applicants for 1426 Hajj), p. 1; Exhibit P1962.1 (Attribution report of Andrew
Donaldson regarding Mr Merhi), para. 35 (a).
6786
Exhibit P1759 (Vehicle registration for Ali Hussein Cheaitani), p. 1.
6787
Exhibit P1852 (Extract from customer database for mobile ending in 345), p. 1; Exhibit P1836 (Extract from
subscriber database for mobile ending in 345), p. 1.
6788
Exhibit P1847 (Extract from list of medical practitioners at Lebanese Doctor Syndicate), p. 1.
6789
Exhibit P2017, pp 3, 5, 9 (ERNs 60315531, 60315533, 60315537); exhibit P1055, p. 1; exhibit P1007, pp 6-7
(ERNs 60290907-60290908).
6790
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 36, 128; exhibit P1051,
p. 1.
6791
Exhibit P1574 (Passport application of Abbas Merhi), p. 2 (ERN 60244432).
6792
Exhibit P2000 (Banking client documents), p. 1 (ERN 60255087).
6793
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 40, 129; exhibit P1050, pp
19, 42-43 (ERNs 60236910, 60236922); exhibit P1053 (Marriage certificate of Zakaria Rammal and Mervat Merhi),
pp 1-2; exhibit P1051, p. 1.
6794
Exhibit P1490 (Subscriber note for mobile ending in 407), p. 1; see also an earlier subscriber note which did not
record any personal details of the subscriber for the same subscription period, exhibit P1485 (Subscriber note for
mobile ending in 407), p. 1.
6795
Exhibit P1566 (Passport application for Zakaria Rammal), pp 2, 11-12 (ERNs 60236998, 60237000).
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•

11 times with a landline linked to Mr Merhi’s father, Mr Habib Ali Merhi.6796 The number,
ending in 953, was subscribed to ‘Habib Ali Merhi’.6797 It was listed in passport
applications for ‘Hassan Habib Merhi’6798 and ‘Rima Khalil Tofaili’ or ‘Rima Khalil
Toufaili’.6799 It was recorded on a list of applications for the Hajj in 2003 for Mr Merhi’s
brother, ‘Mohammed Haidar Habib Merhi’,6800 and on a passport application of Mr
Mohammed Haidar Merhi’s wife, ‘Fatme Khatoun’.6801 The number was also listed on
passport applications for ‘Ghadir El Kontar El Husseini El Moussawi’, the wife of Mr
Abbas Merhi, Mr Merhi’s brother,6802 ‘Hussein Hassan Merhi’, Mr Merhi’s son6803
‘Mohamad Haidar Habib Merhi’, Mr Merhi’s brother,6804 ‘Abbas Habib Merhi’, Mr
Merhi’s brother6805 and ‘Rakia Merhi’, Mr Merhi’s niece.6806 The number was also
recorded for ‘Abbas Habib Merhi’ in account documentation from Trans-Orient Bank in
1997,6807 and in a customer database for the name ‘Abass Habib Mouraai’; 6808

•

Nine times with a mobile linked to Mr Zakaria Rammal, Mr Merhi’s brother in law, married
to his sister Ms Mervat Merhi.6809 The number, ending in 753, is subscribed to Zakaria
Rammal.6810 It was provided on applications for the Hajj in 2005 for Zakaria Rammal,6811

6796

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 38, 119.
Exhibit P1637 (Subscriber note for mobile ending in 953), p. 1.
6798
Exhibit P1568 (Passport application of Hassan Habib Merhi), p. 2 (ERN 60236957).
6799
Exhibit P1557 (Passport application of Rima Tofaili), p. 2 (ERN 60244429); exhibit P1569 (Passport application
of Rima Toufaili), p. 2 (ERN 60236960).
6800
Exhibit P1052, p. 7 (ERN 60236915); exhibit P1051, p. 1; exhibit P1717 (Extract from list of 1423 Hajj
applicants), p. 1.
6801
Exhibit P1056 (Copy of marriage certificate of Mohammed Merhi and Fatima Khatoun), p. 1; exhibit P1570
(Passport application of Fatme Khatoun), p. 2 (ERN 60236990).
6802
Exhibit P1563 (Passport applications of Ghadir Hussein El Kontar El Husseini El Moussawi), p. 2 (ERN
60237007); exhibit P1058 (Marriage certificate of Abbas Merhi and Ghadir El-Kantar El-Husseini El-Moussawi), p.
1; exhibit P1051, p. 1.
6803
Exhibit P1559 (Passport application of Hussein Hassan Merhi), p. 2 (ERN 60236975); exhibit P1055, p. 1.
6804
Exhibit P1560 (Passport application of Mohamad Haidar Merhi), p. 2 (ERN 60236987); exhibit P1051, p. 1.
6805
Exhibit P1562 (Passport application of Abbas Merhi), p. 2 (ERN 60237001); exhibit P1051, p. 1.
6806
Exhibit P1561 (Passport application of Rakia Merhi), p. 2 (ERN 60236996); exhibit P1049, p. 2 (ERN 60246404);
exhibit P1051, p. 1.
6807
Exhibit P2001 (Account details for Abbas Habib Merhi from Trans-Orient Bank), p. 1.
6808
Exhibit P1834 (Screen shot of a customer database), p. 1.
6809
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 40-41, 130; exhibit P1050,
p. 41; exhibit P1053, p. 1; exhibit P1051, p. 1.
6810
Exhibit P1639 (Subscriber note for mobile ending in 753), p. 1.
6811
Exhibit P1718 (Extract from list of applicants for 1425 Hajj), p. 1.
6797
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‘Mirvat Habib Merhi’6812 and Amira Baalbaki, Mr Zakaria Rammal’s mother,6813 and on
an application for the Hajj in 2006 in the name of ‘Zakaria Mohammed Ali Rammal’;6814

•

once with a mobile linked to Mr Merhi’s niece, Ms Maya Ahmad Nasser, who is the
daughter of Mr Merhi’s sister, Nawal Merhi.6815 The number, ending in 964, was
subscribed to ‘Maya Ahmad Naser’.6816 It was recorded for ‘Maya Ahmad Nasser’ in a
database from the Lebanese University;6817

•

once with Purple 231, which the Prosecution attributes to Mr Merhi;6818 and

•

once with a mobile linked to Mr Ali Ammar.6819 The number, ending in 725, was
subscribed to ‘Ali Ammar’.6820 Mr Marwan Hamade’s appointment book records this
number for ‘MP Ali Ammar’.6821 A witness stated that this number belonged to Mr Ali
Ammar.6822 Another witness had the number’s last six digits recorded in his telephone
contact book with the name ‘Ali Ammar (MP)’.6823 The number was recorded for ‘Ali Fadl
Ammar’ in applications for the Hajj in 2005 (Hajj 1426) and the Hajj in 2007.6824 It was
also listed on the list of applicants for the Hajj in 2007 for ‘Mohammed Mehdi Ali Ammar’,
also listing the same civil registry number as that given for Mr Ali Ammar in the list of
applicants for the Hajj in 2007.6825 The ‘Arab Decision’ online portal recorded the number
for ‘His Excellency Deputy Ali Fadl Ammar’, member of Parliament and of the ‘Hizbollah
Party’.6826

6812

Exhibit P1719 (Travel document application for Hajj pilgrimage), p. 1 (ERN 60220147).
Exhibit P1720 (Extract from list of applicants for 1425 Hajj), p. 1; exhibit P1050, pp 41-42 (ERNs 6023692160236922).
6814
Exhibit P1721 (Travel document application for Hajj pilgrimage), p. 1 (ERN D60220146).
6815
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 131-132; exhibit P1050, p.
46 (ERN 60236925); exhibit P1054, pp 1-2 (ERN 60236927); exhibit P1051, p. 1.
6816
Exhibit P1488 (Subscriber note for mobile ending in 964), p. 1.
6817
Exhibit P1006 (Extract from list of students at the Lebanese University), p. 1.
6818
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 133. See para. 3616.
6819
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 43, 134.
6820
Exhibit P1450 (Subscriber note for mobile ending in 725), p. 1.
6821
Exhibit P2099 (Appointment book of Marwan Hamade), p. 1 (ERN 60072903).
6822
Exhibit P2126 (Interview of Witness PRH028), pp 39-40.
6823
Exhibit P2093 (Investigator’s note attaching telephone book of Nahib Sahyouni), p. 34 (ERN 60062022).
6824
Exhibit P1704 (Extract from list of applicants for 1428 Hajj), p. 1; exhibit P1703 (Extract from list of applicants
for 1426 Hajj), p. 1.
6825
Exhibit P1705 (Extract from list of applicants for 1428 Hajj), p. 1.
6826
Exhibit P2101 (Screenshot of Arab Decision website), p. 1; see also exhibit P1107 (Statement of Witness PRH045,
12 August 2010), para. 42 (ERN 60180574); exhibit P2126 (Interview of Witness PRH028), pp 39-40.
6813
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(e)

Text messages

3451. According to Mr Donaldson’s analysis, mobile 6091’s text messages show that the number
was used by the Merhi family, specifically Mr Merhi’s sons—Mohammed, Ali and Hussein—and
their mother, and the various instances in which the senders introduced themselves suggest that
the number was used by several people.6827
3452. Between 19 January 2005 and 29 December 2007, several text messages were sent from
mobile 6091 in which the senders identified themselves as ‘Mohamad’, ‘Mohammed’, ‘Ali’, ‘Ali
Merhi’ and ‘Merhi’.6828 Between 28 July 2006 and 24 September 2006, mobile 6091 received
several text messages addressed to ‘Ali’ and ‘Hussein/Hassan’.6829
3453. On 28 August 2007, a text message was sent from mobile 6091 in which the sender stated
that ‘my phone is with my mother and I have hers’.6830 On 29 December 2007, a text message was
sent from mobile 6091 in which the sender introduced himself as ‘Ali Merhi’ and stated that ‘this
is my number (mom’s)’.6831

3.

Purple 231

3454. Purple 231 was activated as a pre-paid ‘Alfa Active’ subscription on 14 December 2002
and deactivated on 11 March 2005.6832 The customer name is recorded as ‘Imad Ibrahim’,6833
which is the same name used to subscribe Purple 095, that is attributed to the Accused, Mr
Oneissi.6834
3455. The attribution of Purple 231 to Mr Merhi rests on evidence from Mr Donaldson about the
mobile’s geographic and contact profile, and evidence from Mr Philips about its co-location with
the Grey mobile. In his report, and under the heading, ‘Co-location between Green 3150071 and

6827

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 99-102.
Exhibit P1269 (SMS content for mobile 6091), pp 1-137; Andrew Donaldson, T. 28 June 2017, pp 73-77; exhibit
P1961, slides 35-40.
6829
Exhibit P1269 (SMS content for mobile 6091), pp 5-9.
6830
Exhibit P1269, p. 73.
6831
Exhibit P1269, p. 137.
6832
Exhibit P900, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 19.
6833
Exhibit P900, p. 1.
6834
P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 10.
6828
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3575231’ Mr Donaldson also positively concluded that Green 071 was co-locating with Purple
231.6835
3456. The Trial Chamber, as noted at paragraphs 2626-2628, in allowing Mr Donaldson to
provide opinion evidence, held that he should not have drawn this conclusion. Rather, he could
only offer an opinion as to whether co-location was possible, but to do this he had to explain why,
including setting out his methodology.
3457.

Mr Donaldson testified that Purple 231 and mobile 6091 activated the same cells outside

of Beirut on four occasions. He also linked Purple 231’s cell site activity to events concerning Mr
Merhi and his family. Purple 231 activated cells at Beirut International Airport when Mr Merhi’s
wife and son departed on a flight to Iran and returned a week later. Purple 231 activated a cell in
south Lebanon on a day in May 2003 when Mr Merhi purchased land in south Lebanon. Purple
231 also activated cells near Mr Merhi’s parents’ home before Mr Merhi’s brother’s funeral
procession, and was inactive during the procession and during a condolence service four days later.
Purple 231 was also in contact with a furniture retailer who, the Prosecution alleges, sold an item
of furniture to Mr Merhi.
(a)

Attribution period

3458. Mr Donaldson attributes Purple 231 to Mr Merhi from 19 December 2002 to 15 February
2005.6836 This start date was chosen because call data records are only available from 19 December
2002.6837 The last activity of Purple 231 was on 15 February 2005.6838
3459. Mr Donaldson considered that Purple 231’s frequent contacts and frequently used cells
were consistent over the attribution period.6839 Purple 231 used the same SIM card throughout the

6835

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 14, 205-238, 247.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 17, 20.
6837
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 21.
6838
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 24; exhibit P527 (Call
sequence table for Purple 231), p. 117.
6839
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 22-23; Andrew Donaldson,
T. 29 June 2017, p. 78; exhibit P1961, slide 66.
6836
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attribution period and the same IMEI from 1 August 2004—the date from which IMEI information
is available—until 15 February 2005.6840
(b)

Geographic profile

3460. The cells most frequently activated by Purple 231 between 19 December 2002 and 15
February 2005 were:

•

SFEIR3 (29.1 per cent), which was adjacent to BRAJNE2 and covered an area north-east
of Mr Merhi’s home in Bourj-El-Barajneh;

•

BRAJNE2 (16.13 per cent), which provided predicted best server coverage to Mr Merhi’s
home; ROUEIS2 (4.16 per cent), which was adjacent to BRAJNE2 (to its north) and to
ROUEIS3 (to its south-east); and

•

ROUEIS3 (3.21 per cent), which provided predicted best server coverage to Mr Merhi’s
parents’ home.6841

6840
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 26-28; exhibit P900
(Subscriber note for Purple 231), p. 1; exhibit P527, pp 69-117.
6841
Exhibit P1123 (ArcView shape files Alfa); exhibit P1962.1 (Attribution report of Andrew Donaldson regarding
Mr Merhi), paras 67-70, 72. Cell use information is not available for SMS or inbound calls before 1 August 2004. The
unavailable data accounts for 25.06 per cent of activations. Mr Donaldson stated that his analysis of the end cell
information did not substantively change the geographic profile.
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Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), p. 30
3461. Mr Donaldson noted that SFEIR3 was Purple 231’s most frequently used cell from
Mondays to Saturdays between 10:00 and 20:00. Outside of this, BRAJNE2 was the most
frequently activated cell.6842 Mr Donaldson therefore concluded that the user of Purple 231 lived
in the area of BRAJNE2 and had daytime commitments in the area of SFEIR3.6843 Furthermore,
Purple 231 frequently activated ANQOUN2 (a total of 69 activations or 2.05 per cent), primarily

6842

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 68, 144-149; Andrew
Donaldson, T. 29 June 2017, pp 26-32, T. 30 June 2017, p. 51; exhibit P1961, slides 48-50.
6843
Andrew Donaldson, T. 29 June 2017, p. 30, T. 30 June 2017, p. 51, T. 4 July 2017, pp 13-16.
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at weekends.6844 This cell provided coverage to the town of Ain Qana.6845 According to records
from the Land Registry of Lebanon, Mr Merhi owned land in Ain Qana from 2003.6846
(c)

Contact profile

3462. According to Mr Donaldson, during the attribution period, Purple 231 was in contact:

•

674 times (ranked first) with a mobile ending in 515, linked to Mr Merhi’s brother-in-law,
Mr Yahya Beydoun, who was married to Mr Merhi’s sister, Wafaa Habib Merhi;6847

•

292 times (ranked second) with a mobile ending in 744, linked to Mr Merhi’s brother, Mr
Abbas Habib Merhi;6848

•

213 times (ranked fourth) with Purple 018, attributed by the Prosecution to Mr Assad
Hassan Sabra;6849

•

194 times (ranked seventh) with Purple 095, attributed by the Prosecution to Mr Hussein
Hassan Oneissi;6850

•

146 times (ranked eighth) with a mobile ending in 543, linked to Mr Samer Atwi, whose
daughter married Mr Merhi’s son in 2011;6851

•

139 and 60 times respectively (ranked ninth and fifteenth respectively) with two mobiles
linked to Mr Merhi’s brother, Mr Mohammed Haider Habib Merhi.6852 The first number,
ending in 072, was subscribed in the name of ‘Chiraz Ibrahim’ from 11 March 2003.6853
After analysing the contact and geographic profile of this number, Mr Donaldson set the

6844

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 67, 71; Andrew Donaldson,
T. 29 June 2017, pp 38-41, T. 4 July 2017, pp 13-14; exhibit P1961, slides 53, 72.
6845
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 149-154.
6846
Exhibit P2016, pp 1-7 (ERNs 60183843-60183849); exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), para. 345; see also exhibit P646, p. 1.
6847
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 33; see above, at para. 3450.
6848
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 36; see above, at para. 3450.
6849
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 44; see below, at para. 4038.
6850
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 44; see chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (D) ‘Hussein Hassan Oneissi’, (3)
‘Findings’, below.
6851
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 37; see above, at para. 3450.
6852
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 1-41.
6853
Exhibit P893 (Subscriber note for mobile ending in 072), p. 1.
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attribution period as 19 March 2003 to 5 September 2004.6854 Mr Donaldson concluded,
based on call data records, that Mr Mohammed Haider Habib Merhi began using the second
number, ending in 472, from around 20 August 2004.6855 Mr Donaldson testified that the
two mobiles had common top contacts, similar geographic profiles and for 16 days
activated cells in a way that is consistent with a single user.6856 Mobile 472 also changed
its handset at that time.6857 Account information from Électricité du Liban from September
2003 shows that Mohammed Haidar Habib Merhi lived at plot 177, El-Hadath, Sfeir, a
property owned by ‘Adham Tabaja’;6858
The most used cell at night for mobiles 072 and 472 was SFEIR2; the predicted best server
coverage of this cell covered this property.6859 The numbers had frequent contact with
members of the immediate family of Mr Mohammed Haidar Habib Merhi, including two
brothers-in-law, two brothers, a sister and his father.6860 A text message received by mobile
072 was addressed to ‘Haidar’;6861

•

115 times (ranked tenth) with a mobile ending in 725, linked to Mr Ali Ammar, a Hezbollah
Member of Parliament;6862

•

15 times (ranked 22nd) with mobile 165, attributed by the Prosecution to Mr Salim Jamil
Ayyash;6863

•

ten times (ranked joint 26th) with mobile 935, attributed by the Prosecution to Mr Salim
Jamil Ayyash;6864

6854

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 3.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 4; exhibit P2011
(Subscriber note for mobile ending in 472), p. 1.
6856
Andrew Donaldson, T. 30 June 2017, pp 35-36; exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), annex A, paras 5-11.
6857
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 4.
6858
Exhibit P1994 (Account information from Électricité du Liban), p. 5 (ERN 60310920).
6859
Andrew Donaldson, T. 30 June 2017, pp 31-32; exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), paras 12-19.
6860
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 20-27.
6861
Exhibit P1972 (SMS content for mobile ending in 072), p. 1.
6862
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 43; see above, at para. 3450.
6863
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 44; see chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (B) (1) (d) (iii) ‘Findings’.
6864
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 44; see chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (B) (1) (f) (iii) ‘Findings’.
6855
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•

five times with a mobile ending in 131, linked to Mr Merhi’s sister, Ms Wafa Habib
Merhi;6865

•

three times each with two landlines linked to a business co-owned by Mr Yahya
Beydoun.6866 A witness told Prosecution investigators that the number ending in 589 is a
landline for the company and the number ending in 495 is a fax number.6867 Subscriber
records, vehicle registration records and bank documents corroborate this;6868

•

three times with a landline ending in 953, linked to Mr Merhi’s father, Mr Habib Ali
Merhi;6869

•

once with mobile 6091, attributed to the Merhi family; 6870

•

once with a mobile ending in 753, linked to Mr Merhi’s brother-in-law, Mr Zakaria
Rammal;6871 and

•

once with a mobile ending in 479, linked to Mr Merhi’s sister, Ms Nawal Habib Merhi.6872

3463. Mr Donaldson concluded from the contact profile of Purple 231 that this mobile was used
for a specific purpose and was likely a work-related mobile.6873 Mr Donaldson testified that this
purpose may have been shared by Mr Merhi’s brothers and brothers-in-law, but not his father or
sisters.6874 He noted that the majority of Purple 231’s frequent contacts were men of a similar age

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 35; see above, at para. 3450.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 34; exhibit P2126 (Interview
of Witness PRH028), pp 14-15.
6867
Exhibit P2126 (Interview of Witness PRH028), p. 19.
6868
Exhibit P1638 (Subscriber note for landline ending in 589), p. 1; exhibit P1640 (Subscriber note for landline
ending in 495), p. 1; exhibit P1755 (Documents relating to vehicle registration), p. 3 (ERN 60297401); exhibit P1756
(Extract from vehicle registration database), p. 1; exhibit P2005 (Credit Libanais bank form), p. 1 (ERN 60255105);
exhibit P2004, pp 1-2 (ERNs 60255108-60255109).
6869
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 38; see above, at para. 3450.
6870
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 39; see above, at para. 3435.
6871
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 40-41; see above, at
para. 3450.
6872
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 42; see above, at para. 3450.
6873
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 66; Andrew
Donaldson, T. 3 July 2017, p. 31, T. 4 July 2017, p. 13.
6874
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 66; Andrew
Donaldson, T. 29 June 2017, pp 60-61.
6865
6866
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to Mr Merhi.6875 Only four members of Mr Merhi’s family were among the top 30 contacts.6876 He
contrasted this with mobile 6091’s contact profile, which included more women and more
members of Mr Merhi’s family.6877
3464. Mr Donaldson highlighted that Purple 231’s only contact with Mr Merhi’s father, his
sisters, one of his brothers-in-law and mobile 6091 occurred in a two-week period in September
and October 2003.6878 All of these calls were outbound.6879 This period also coincided with an
unusually high frequency of activations of ZAHRAN1 in south Lebanon.6880 Several members of
Mr Merhi’s family also activated cells in this area during the week following 21 September 2003,
which led Mr Donaldson to conclude that the activity could be consistent with an exceptional
family event.6881
(d)

SMS content

3465. Mr Donaldson’s report referred to the text message content of Purple 231 for the period
1 February 2004 to 11 March 2005.6882 A Prosecution analyst, Ms Helen Green, reviewed the
thirteen SMS messages in the call sequence table for Purple 231 and found nothing revealing the
identity of the user.
3466. Three texts were message delivery notices, four had no legible content and one was a
cash/advertising message. The remaining five were from the same number, mobile 474. The
Prosecution interviewed the sender, who stated that she was sending them to someone else.6883
Two of these messages contained obvious romantic content.

6875

Andrew Donaldson, T. 29 June 2017, pp 56-57, 60-61, 83, T. 3 July 2017, pp 22-23, 28; exhibit P1961, slides 56-

57.
6876

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, para. 66.
Andrew Donaldson, T. 29 June 2017, pp 57, 60-61, 83; exhibit P1961, slides 56-57; exhibit P1962.1 (Attribution
report of Andrew Donaldson regarding Mr Merhi), annex A, para. 66.
6878
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 42, 48-49; Andrew
Donaldson, T. 29 June 2017, pp 67-69; exhibit P1961, slides 59-60, 62.
6879
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 42, 45; Andrew
Donaldson, T. 29 June 2017, pp 70, 74.
6880
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 43-44, 46-47, 49,
59; Andrew Donaldson, T. 29 June 2017, pp 67-68, 71; exhibit P1961, slides 61-63.
6881
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), annex A, paras 50-63, 65; Andrew
Donaldson, T. 29 June 2017, pp 70-75; exhibit P1961, slides 59-64.
6882
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 29.
6883
Exhibit P2019 (statement of Helen Green), paras 16-19. Mr Donaldson testified that once mobile 474 was
attributed to a taxi-driver, they lost importance. Andrew Donaldson, T. 29 June 2017, p. 47.
6877
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(e)

Funeral of Youssef Habib Merhi, 10 March 2004

3467. As an additional attribution point, Mr Donaldson referred to the funeral of Mr Merhi’s
brother, Youssef Habib Merhi, who died on Wednesday 10 March 2004.6884 His funeral procession
was reported to have started from his parents’ home in Haret Hreik with a burial ceremony that
day at 15:00 in Ghobeiry. Hezbollah’s official website announced that same day describing him
as someone ‘who was killed today during his duty of Jihad’6885 Another media source, Al-Intiqad,
described him as a martyr known as ‘Jawad’ and noted that Hezbollah officials and three of its
MPs attended the memorial ceremony.6886
3468. Mr Donaldson noted that mobile 6091 activated Touch’s HaretHreik_B cell, which
provides predicted best server coverage to Mr Merhi’s parents’ address at 13:00 and 13:29. At
14:13 Purple 231 activated HARA2, the Alfa cell providing coverage. The two mobiles were then
inactive until after 19:00. Similarly, during a commemoration ceremony at around 15:00 on
14 March 2004 in Bir Hassan, south Beirut, the two mobiles were inactive. 6887
(f)

Other characteristics—possible ‘Hezbollah cadre’ mobile

3469. Mr Donaldson in his report described Purple 231 as having the characteristics of a ‘workrelated mobile’, used for a specific purpose.6888 In court he used the term ‘cadre mobile’ to describe
Purple 231 and other mobiles with a contact profile that included Hezbollah officials and MPs.
This term distinguished these mobiles from, for example, Purple 018 and Purple 095.6889 This is
further analysed in the overview of the Purple mobiles at paragraphs 2438-2439.
3470. These mobiles had no pattern of family contacts and their identifiable contacts were
primarily men between aged 20 and 50. There was little SMS content and the numbers were rarely
provided as business contacts.6890 Hezbollah cadres, including Mr Badreddine, and others had the
same contact profile.6891 Purple 231 had some of these characteristics, suggesting it may have been

6884
6885
6886
6887
6888
6889
6890
6891

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 353-370.
Exhibits P2100, P2097.
Exhibit P2097.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 367-371.
Exhibit P1962.1, para. 45; Andrew Donaldson, T. 3 July 2017, pp 31-32, T. 4 July 2017, p. 13.
Andrew Donaldson, T. 3 July 2017, p. 23.
Andrew Donaldson, T. 3 July 2017, pp 28-29.
Andrew Donaldson, T. 3 July 2017, pp 23, 31-32.
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a ‘non-personal’ mobile.6892 Most contacts were unattributed and among them were Hezbollah
officials or MPs. Family contacts were absent, and the contacts were ‘generally men of a similar
generation’.6893
3471. In comparing the contact profiles of Purple 231 and mobile 6091, Mr Donaldson used the
following slides in his testimony:6894

6892
6893
6894

Andrew Donaldson, T. 3 July 2017, p. 36.
Andrew Donaldson, T. 3 July 2017, p. 22.
Exhibit P1961, slides 56-57.
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(g)

Common travel in Lebanon—Purple 231 and mobile 6091

3472. To find an association between Purple 231 and mobile 6091, Mr Donaldson analysed their
movements and patterns.
3473. He found four instances of common travel in Lebanon for mobiles Purple 231 and 6091.
The first two are on 20 June 2004. At 18:38 and 20:41 respectively, Purple 231 and mobile 6091
activated adjacent cells in the far south of Lebanon,6895 and then on 27 August 2004, at 17:46 and
18:00 respectively, Purple 231 and mobile 6091 activated cells in east Lebanon, near the Syrian
border.6896

6895

Mobile 6091 activated Ain_Ebel_B at 11:43 and Ain_Ebel_A at 20:41. Purple 231 activated MAROUN1 at 18:38,
which was adjacent to Ain_Ebel_B. Exhibit P527, p. 62; exhibit P1264, p. 78; exhibit P1962.1 (Attribution report of
Andrew Donaldson regarding Mr Merhi), paras 319-321; exhibits P1122-P1123.
6896
Mobile 6091 activated Majdel_Anjar_A at 18:00 and Majdel_Anjar_B at 18:05. These cells are situated along the
Syrian border. Purple 231 activated CHTAUR3 at 17:46. This cell is east of Majdel_Anjar_A and Majdel_Anjar_B.
Exhibit P527, p. 79; exhibit P1264, p. 88; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr
Merhi), paras 322-326; exhibits P1122-P1123.
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3474. The third occurred on 10 October 2004, when at 15:33 and 15:39 respectively, Purple 231
and mobile 6091 activated cells in an area about six kilometres south-west of Mr Merhi’s home.6897
The fourth was on 6 November 2004, when at 19:31 and 19:37 respectively, Purple 231 and mobile
6091 activated cells in south Lebanon, south of Saida.6898
(h)

Beirut International Airport

3475. Another relevant instance was when Mr Merhi’s wife, Rima Toufaili, and Mr Merhi’s son,
Hussein Merhi, travelled to Iran from Beirut International Airport on 29 September 2004. 6899
3476. They went through passport control at 18:16.6900 At 17:20 and 17:26, Purple 231 activated
Alfa’s MEA1 and MEA2.6901 MEA2 provided predicted best server coverage to the airport. MEA1
was adjacent to MEA2.6902 At 17:34, mobile 6091 activated Touch’s Borj_Brajneh_2_B, north of
the airport, and at 17:55 Hai_El_kneisseh_A, north of Mr Merhi’s home.6903 At 18:28, Purple 231
activated ROUEIS3 and MIKAEL3, both of which were north of Mr Merhi’s home.6904 The Grey
mobile was inactive on this day.6905

6897

Purple 231 activated JAMHOU2 at 15:33. At 15:39, mobile 6091 activated Kahhaleh_B. The shortest distance
between Mr Merhi’s home and the predicted best server coverage is approximately 6.1 kilometres. Exhibit P527, p.
91; exhibit P1264, p. 95; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 332337; exhibits P1122-P1123.
6898
Purple 231 activated MSAILE2 between 19:29 and 19:31. This cell mast is approximately nine kilometres south
of Saida. Mobile 6091 activated Addoussiyeh_A at 19:37. This cell mast is approximately 4.7 kilometres south of
Saida. The cell covers the coastal road south of Saida. Exhibit P527, p. 96; exhibit P1264, p. 98; exhibit P1962.1
(Attribution report of Andrew Donaldson regarding Mr Merhi), paras 338-344; exhibits P1122-P1123.
6899
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 287, 290-293; exhibit P1997
(Records of entry to and exit from Lebanon), p. 1; exhibit P1557, pp 3, 9 (ERNs 60244429-60244430).
6900
Exhibit P1997, p. 1.
6901
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 300; exhibit P527, p. 88.
6902
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 300, 302; exhibit P1123.
6903
Exhibit P1264, p. 93; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 303;
exhibit P1122.
6904
Exhibit P527, pp 88-89; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 304.
6905
Exhibit P2144, p. 36.
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Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), pp 105-106
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3477. Mr Donaldson found that between 29 September and 6 October 2004, during Ms Toufaili’s
absence, Purple 231 and mobile 6091 were used every day.6906 Mobile 6091 received five calls for
which there was no information regarding the caller. Mr Donaldson explained that this may be
because the calls originated from outside Lebanon.6907
3478. On 6 October 2004, Ms Toufaili and Mr Hussein Merhi returned to Beirut International
Airport. They passed through passport control at 18:07.6908 At 17:02, Purple 231 activated SFEIR3,
east of Mr Merhi’s home.6909 At 17:48, mobile 6091 activated Airport_West_A, located in the area
of the airport.6910
3479. At 17:57, mobile 6091 received a call from a number, ending in 883, which was included
on an application to the Hajj of 2004 in the name of Sobhi Mohammed Saqr.6911 Sobhi Mohammed
Sakr, with the same date of birth as on the Hajj application, travelled on the same flights as Rima
Tofaili and Hussein Merhi, departing Beirut International Airport on 29 September 2004 and
returning on 6 October 2004.6912 During this call, mobile 6091 activated Airport_West_C and
mobile 883 activated Airport_M1, in the area of the airport.6913
3480. At 17:58 and 17:59, Purple 231 activated MATAR2, which covered the airport.6914 At
18:11,

mobile

6091

activated

Airport_West_C.6915

At

18:42,

mobile

6091

activated

6906

Exhibit P527, pp 88-91; exhibit P1264, pp 93-94; exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), para. 307.
6907
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 307; exhibit P2117
(Explanation from Touch regarding missing telephone number information), p. 1.
6908
Exhibit P1997, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 308.
6909
Exhibit P527, p. 90; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 310.
6910
Exhibit P1264, p. 94; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 310.
6911
Exhibit P1264, p. 94; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 310;
exhibit P1727 (Extract from list of applicants for 1424 Hajj), p. 1.
6912
Exhibit P2010 (Records of entry to and exit from Lebanon), p. 1; exhibit P1996 (Records of entry to and exit from
Lebanon), p. 1; exhibit P1997, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi),
paras 290, 292-293, 309.
6913
Exhibit P1264, p. 94; exhibit P1270 (Call sequence table for mobile ending in 883), p. 1.
6914
Exhibit P527, p. 90; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 310;
exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 44.
6915
Exhibit P1264, p. 94; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 313.
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Ayn_Sikkeh_B, north of the airport.6916 At 18:54, Purple 231 activated SFEIR2, east of Mr Merhi’s
home.6917
3481. While Mr Merhi’s wife and son were away, the Grey mobile was used every day between
1 and 6 October. On 6 October 2004, the Grey mobile was inactive from 17:12,6918 coinciding with
his family’s return.

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), p. 110

6916

Exhibit P1264, p. 94; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 313;
exhibit P1122.
6917
Exhibit P527, p. 90; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 315;
exhibit P1123.
6918
Exhibit P2144, pp 36-37.
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(i)

Land purchase in Ain Qana

3482. According to Lebanese Land Registry records, Mr Merhi entered into a contract to
purchase land in Ain Qana on 3 May 2003.6919 At 10:55 that day, Purple 231 activated NABATI3,
which provided coverage to the town of Nabatiyeh in south Lebanon.6920 Mobile 6091 activated
cells in south Lebanon throughout the day, including Sarba_B at 09:54, 10:51, 12:03, 12:50, 13:20
and 22:04; this cell provided coverage to the wider area of Ain Qana.6921

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), p. 114

6919
Exhibit P2016, pp 1-7 (ERNs 60183843-60183849); exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), para. 345.
6920
Exhibit P527, p. 7; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 349;
exhibit P1123.
6921
Exhibit P1264, p. 19; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 350351.
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(j)

Furniture deliveries

3483. In November 2004 a mattress was delivered to the Merhi family home. Due to an incorrect
size a new one was delivered in its place two days later. Mobile 6091 was used as the contact
numbers for the delivery, while Purple 231 twice called the delivery company to arrange the first
delivery and the replacement delivery. The delivery was to Hassan Merhi.6922
3484. Mohammed Assi Trading Establishment, in Dahyieh, sold the relevant product.6923 The
manufacturer sometimes delivered products purchased through retailers like Mohammed Assi
directly to the customer’s residential address.6924
3485. On 22 November 2004, at 17:15, Purple 231 called a mobile number 734 of Mohammed
Assi.6925 Three and a half minutes later, this number called Purple 231.6926 The next day, at 9:38,
mobile 6091 received a call from a landline ending in 167 of the company’s showroom in Haret
Hreik.6927
3486. The manufacturer’s records show that ‘Aassi Mohammad’ placed an order for some items
on 23 November 2004, for delivery the following day to ‘El-Roueiss, Hay Al-Abiad, above QaserEl-Riyada Gym, Gardenia building, Sixth floor, El-Hajj Hasan Merhi’. The contact number on the
order was mobile 6091 with a remark to ‘call before arriving’.6928
3487. On 24 November 2004, between 9:15 and 10:13, mobile 6091 activated Touch’s
Saquiet_Hadath_2_A, which provided predicted best server coverage to Mr Merhi’s home. 6929 At
10:45, mobile 6091 called a number, ending in 695, used by the manufacturing company’s delivery

6922

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 251-286
Witness PRH651, T. 2 October 2015, pp 5, 9-10, 60; exhibit P607 (Photocopy of advertisement leaflet), p. 1.
6924
Witness PRH651, T. 2 October 2015, pp 5-6.
6925
Exhibit P527, p. 100; exhibit P607, p. 1; exhibit P672 (Subscriber note for mobile ending in 734), p. 1; Witness
PRH651, T. 2 October 2015, p. 12.
6926
Exhibit P527, p. 100.
6927
Exhibit P1264, p. 100.
6928
Exhibit P608 (Computer printout for order dated 23 November 2004), p. 1; exhibit P609 (Invoice for order dated
24 November 2004), p. 1; exhibit P610 (Invoice list for deliveries on 24 November 2004), p. 1; Witness PRH651, T.
2 October 2015, pp 10, 15-18, 21-28.
6929
Exhibit P1264, p. 100; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 266;
exhibit P1122.
6923
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drivers.6930 During this call, mobile 695 activated ALEY2, outside Beirut.6931 Mobile 6091
activated Mar_Michael_B.6932 The cell tower for Mar_Michael_B is approximately 1.3 kilometres
north of the cell tower for Saquiet_Hadath_2_A.6933 At 11:45 and 11:51, mobile 695 activated
Alfa’s BRAJNE2, which provided predicted best server coverage to Mr Merhi’s home.6934 Mobile
6091 did not make any calls around this time.6935
3488. A delivery note for the order dated 24 November 2004 specifies that the item was returned
to the company because of its size.6936 The note bears a signature, above which the name ‘Hassan
Merhy’ is handwritten.6937
3489. At 11:58 and 12:01 on 24 November 2004, Purple 231 called the trading company on
number 734.6938 Sixteen minutes later, at 12:17, this number called Purple 231. Purple 231
activated BRAJNE2 for these three calls.6939
3490. The manufacturer’s records show that Mohammed Assi placed a second order on
24 November 2004, for delivery on 26 November 2004 to the same address. A note reads: ‘instead
of a mattress which was returned size 180’. Another reads: ‘Merhi. Call before delivering
03/686091’.6940 There is a corresponding invoice and entry on a list of deliveries for 26 November

6930

On this day, mobile 695 was in contact with the delivery driver’s landline. The number was also in contact with
three other numbers which were recorded against orders allocated to this driver. Exhibit P1264, p. 100; exhibit P1265
(Call sequence table for mobile ending in 695), p. 1; exhibit P702 (Statement of Witness PRH649), paras 18, 24 (ERN
60310659); exhibit P677 (Subscriber note for landline ending in 779), p. 1; exhibit P610, p. 1 (ERN 60240067); exhibit
P628 (List of telephone numbers used by delivery drivers), p. 1; exhibit P621 (Computer printout for order dated 23
November 2004), p. 1 (ERN 60238404); exhibit P623 (Computer printout for order dated 23 November 2004), p. 1
(ERN 60238406); exhibit P627 (Computer printout for order dated 19 November 2004), p. 1 (ERN 60238410);
Witness PRH651, T. 2 October 2015, pp 47, 51, 56-58.
6931
Exhibit P1265, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 268;
exhibit P1123.
6932
Mobile 6091 activated this cell two more times at 10:48 and 10:59. Exhibit P1264, pp 100-101.
6933
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 267; exhibit P1122.
6934
Exhibit P1265, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 268;
exhibit P1123.
6935
Mobile 6091 activated Mar_Michael_B at 10:59. Its next call was at 13:42 when it activated Saquiet_Hadath_2_A,
exhibit P1264, p. 101. Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 269.
6936
Exhibit P611 (Delivery note dated 24 November 2004), p. 1 (ERN SI-0011324.01).
6937
Exhibit P611, p. 1 (ERN SI-0011324.01); Witness PRH651, T. 2 October 2015, pp 25-28.
6938
Exhibit P527 (Call sequence table for Purple 231), p. 101; exhibit P607, p. 1; exhibit P672, p. 1; Witness PRH651,
T. 2 October 2015, p. 12.
6939
Exhibit P527, p. 101.
6940
Exhibit P612 (Computer printout for order dated 24 November 2004), p. 1; Witness PRH651, T. 2 October 2015,
pp 31-32.
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2004.6941 A delivery note for this order dated 26 November 2004 bears a signature, above which
‘Hassan Merhy’ is handwritten.6942
3491. The delivery drivers used another mobile, ending in 684.6943 On 26 November 2004, at
14:52, it called mobile 6091,6944 activating HARA3.6945 Mobile 6091 activated Touch’s
Saquiet_Hadath_2_A.6946 At 15:22 and 15:23, number 684 activated SFEIR3, which was adjacent
to BRAJNE2.6947 Two minutes later, at 15:25, Purple 231 activated BRAJNE2.6948
3492. The delivery drivers, when questioned about the two deliveries two months short of eight
years later, could remember nothing about them from the delivery notes. 6949

4.

The ‘Grey mobile’

3493. The Prosecution’s pre-trial briefs outlining its case against Mr Merhi referred only to three
mobiles, Purple 231, Green 071 and the personal mobile 6091.6950 They did not refer to the Grey
mobile. This mobile came to light only towards the end of the trial when the Merhi Defence itself
put the mobile and its call sequence table into evidence, as a mobile that was potentially co-locating
with Green 071, and thus providing an alternative user for Green 071.
3494. Consequently, the Prosecution did a cell dump for three mobiles, namely, Purple 231,
Green 071 and the Grey mobile and had its expert, Mr Philips, prepare a revised report, examining

6941

Exhibit P613 (Invoice for order dated 26 November 2004), p. 1 (ERN 60240076); Witness PRH651, T. 2 October
2015, pp 33-35; exhibit P614 (Invoice list for deliveries on 26 November 2004), p. 1 (ERN 60240072).
6942
Exhibit P615 (Delivery note dated 26 November 2004), p. 1 (ERN SI-0011324.03); Witness PRH651, T. 2 October
2015, pp 36-37.
6943
Exhibit P628, p. 1; exhibit P679 (Subscriber note for mobile ending in 684), p. 1; Witness PRH651, T. 2 October
2015, pp 57-58; exhibit P701 (Statement of Witness PRH650), para. 22 (ERN 60309885).
6944
On the same day, this mobile was used to call the landline of the delivery driver who had been assigned to deliver
the replacement order. Exhibit P701 (Statement of Witness PRH650), para. 16 (ERN60309884); exhibit P680
(Subscriber note for landline ending in 021), p. 1; exhibit P1267 (Call sequence table of mobile ending in 684), p. 1;
exhibit P1264, p. 101.
6945
Exhibit P1267, p. 1.
6946
Exhibit P1264, p. 101; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 282;
exhibit P1122.
6947
Exhibit P1267, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 282;
exhibit P1123.
6948
Exhibit P527, p. 101.
6949
Exhibit P701 (Statement of Witness PRH650), para. 18; exhibit P702 (Statement of Witness PRH649), paras 21,
23. Witness PRH649 did not know anyone of the name, ‘Hassan Merhy’.
6950
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 56-59; Prosecution pretrial submissions (Merhi case), annex A, paras 31-34.
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the three mobiles. In his initial report, exhibit P1938, in examining just Purple 231 and Green 071,
Mr Philips had analysed 940 calls, of which only 22 were relevant, in 16 ‘extracts’.
3495. However, after adding the Grey Phone to this analysis in his revised report, exhibit P2120,
Mr Philips examined 1832 calls and found relevant 190 extracts, involving 266 pairs of calls. He
found that 168 ‘could be co-located’, and the other 98 fell into the category, ‘would not preclude
co-location’. No pairs of calls could be classified either ‘may preclude’ or ‘would preclude colocation’.6951 In other words, with the addition of the Grey mobile, the number of relevant pairs of
calls increased by 244, a more than tenfold rise.
3496. The Trial Chamber also received evidence from a witness who recognised a photograph of
Mr Merhi as the user of the Grey mobile. Also relevant to the attribution of the Grey mobile are
its contact profile and text message content.
(a)

Subscriber details

3497. According to Alfa subscription documents, the Grey mobile was subscribed to ‘Labban
Mostapha’ on 5 November 2003 and disconnected on 11 May 2005.6952 The subscriber record
notes other details:6953
Date of Birth

20-FEB-2047

Address Line 1

R ZKAK BLAT I ZEIN

Address Line 2

829401

City

ZKAK BLAT BEY

(b)

Contact with the Grey mobile

3498. Someone consistently contacted the Grey mobile and recognised a photograph of Mr Merhi
as the Grey mobile’s user, but not under that name. The user was using a name different to Hassan
Merhi.6954 The photograph came from an application for an identity card in the name of ‘Hasan
Habib Merhi’, date of birth 12 December 1965, place of birth Beirut, register number 1126,

6951
6952
6953
6954

Exhibit
Exhibit
Exhibit
Exhibit

P2120, pp 3-4.
P2149 (Subscriber note for the Grey mobile), p. 1.
P2149, p. 1.
P2138, para. 50.
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mother’s name ‘Latifa Abbas’, address ‘Haret-Hreik, Daccache street, Mohammed Selman Karim
Bldg, 1st floor’.6955 The photograph was also attached to a passport application in Hassan Habib
Merhi’s name with matching personal details. The photograph was endorsed by a mukhtar on 24
August 2007, as one of Mr Merhi.6956
3499. Someone knew the person in the photograph between 1996 and 2008.6957 His birthday, like
Mr Merhi’s, was on 12 December.6958 Someone also identified text messages sent to the Grey
mobile between February 2004 and April 2005.6959
(c)

Contact profile

3500. Call data records show that between 21 February 2004 and 15 April 2005, the Grey mobile
had 2,077 calls and SMS messages.6960 The content of 649 text messages involving the Grey
mobile between 21 February 2004 and 16 April 2005 are in evidence.6961 The Grey mobile was
almost exclusively in contact with one mobile, three Alfa service numbers (111, 1456 and
1454),6962 and two landlines.6963
3501. The cells activated by the Grey mobile were overwhelmingly in south Beirut in the vicinity
of Mr Merhi’s residence.

5.

Single user analysis—Purple 231 and the Grey mobile

3502. Mr Philips analysed the call data and cell site records of the Grey mobile and Purple 231.
He found that the two were never in contact with each other, and there were no overlapping
calls.6964

6955

Exhibit P683 (Identity card application form of Mr Merhi), p. 1.
Exhibit P1568, pp 2, 5 (ERN 60236957).
6957
Exhibit P2138, paras 34, 36, 38-39, 41, 43.
6958
T418, p. 76 (closed session); exhibit P2138, para. 16.
6959
Exhibit P2139, paras 9, 11-12, annex C; exhibit P2148 (Client database extract), p. 1.
6960
Exhibit P2144 (Call sequence table for Grey mobile), pp 1-70.
6961
Exhibit P2147 (SMS content for Grey mobile), pp 1-56.
6962
Exhibit P1192 (Statement of Witness PRH707, 11 November 2015), paras 281-282.
6963
Exhibit P2144, pp 1-70; exhibit P2147, pp 1-56; exhibit P2139, para. 11; exhibit P2138, para. 10; exhibit P2142
(Subscriber note for landline in contact with Grey mobile), p. 1; exhibit P2143 (Subscriber note for a second landline
in contact with Grey mobile), p. 1.
6964
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 4,
38, 190.
6956
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3503. He analysed 226 instances when Purple 231 and the Grey mobile activated cells within one
hour of each other. He determined that on 147 occasions Purple 231 and the Grey mobile activated
the same cell, that he described as ‘could be co-located’, and on 79 occasions the two mobiles
activated different cells but within a distance that could have been travelled in the time between
the calls, meaning that they were in the category of ‘would not preclude co-location’. There were
no pairs of calls which fell into the categories ‘may preclude co-location’ or ‘would preclude colocation’.6965
3504. Mr Philips highlighted occasions when Purple 231 and the Grey mobile activated cells
close in time away from the main area of concentration in Bourj Brajneh and Haret Hreik. On
23 December 2004, for example, at 15:49, the Grey mobile activated PORT2 in north Beirut. Four
minutes later, Purple 231 also activated PORT2. At 15:55, the Grey mobile activated ETOILE1,
which was adjacent to PORT2.6966
3505. Two days later, on 25 December 2004, at 20:04, the Grey mobile activated SABRA2. Forty
minutes later Purple 231 also activated that cell,6967 which was approximately three kilometres
north of the airport.6968
3506. On 10 February 2005, at 17:48, Purple 231 activated SFEIR3. At 18:46, the Grey mobile
activated RADOUF3. At 19:07, Purple 231 activated GHADIR3.6969 A map prepared by Mr
Philips, below, shows the distances between the coverage areas of these three cells:

6965

On pages 3 to 4 of his report, Mr Philips states that 79 pairs of calls fall into the category “would not preclude”;
on page 177 he states that 80 calls fall into this category. The Trial Chamber has reviewed the individual call pairs in
the report and concludes that the table on pages 3 to 4 of Mr Philips’s report is correct. Exhibit P2120 (Expert report
of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 4-5, 177.
6966
Exhibit P1123; exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr
Merhi), p. 103; John Edward Philips, T. 9 November 2017, p. 44.
6967
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 107;
John Edward Philips, T. 9 November 2017, p. 48.
6968
Exhibit P1123.
6969
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 167;
John Edward Philips, T. 9 November 2017, p. 56.
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Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 167
3507. Three days later, an 13 February 2005, at 13:58 and 14:55 respectively, Purple 231 and the
Grey mobile both activated MAROUN3 in south Lebanon, approximately 26.5 kilometres southeast of Tyre.6970 A map from Mr Philips’s report shows the cell and its proximity to Tyre:

6970

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 170;
John Edward Philips, T. 9 November 2017, pp 57-58.
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Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 170
3508. Mr Philips identified one possible dislocation between Purple 231 and the Grey mobile, on
28 December 2004.
3509. On that day, Purple 231 activated SFEIR3 in south Beirut at 15:00. Two minutes later, the
Grey mobile activated BOSTAN2, which was 7.25 kilometres east of SFEIR3. However, less than
one minute later the Grey mobile also activated SFEIR3.6971
3510. Mr Philips testified that the Grey mobile likely picked up the signal from BOSTAN2 within
the area of SFEIR3, which is an example of ‘anomalous propagation’ that can occur when a signal
projects across water or hilly terrain.6972 He therefore concluded that there was no dislocation

6971
6972

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 114.
John Edward Philips, T. 9 November 2017, pp 49-51.
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between the two mobiles.6973 The map below from his report demonstrates the distance between
their coverage areas:

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 114
3511. Mr Donaldson did not analyse the Grey mobile as its existence was unknown to him and
the Prosecution when he prepared his report and testified in court.

6.

Green 071

3512. The attribution of Green 071 to Mr Merhi rests primarily on Mr Philips’s analysis of Green
071’s co-location with Purple 231 and its co-location with the Grey mobile. The Trial Chamber
has also received evidence from Mr Donaldson about Green 071’s geographic profile. As noted
above, at paragraphs 3419-3420, Mr Donaldson concluded in his attribution report that Mr Merhi
was its single user and that it was co-locating with Purple 231. There was no evidence directly
connecting this mobile with Mr Merhi.
(a)

Subscriber details

3513. The SIM Green 071 was activated as an Alfa post-paid subscription on 15 July 2004 and
was deactivated on 23 August 2005.6974 The subscriber’s name was ‘Assaf Jamal Mohammad’
with the address of ‘Al Abyad Street, Fwaz Building, Haret Huriek, Beirut’. The contract for Green

6973

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 4,
115, 118, 177; John Edward Philips, T. 9 November 2017, pp 49-51.
6974
Exhibit P797 (Extract from Alfa subscriber database), p. 2 (ERN D0472165); Witness PRH707, T. 17 February
2016, p. 27.
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071’s subscription is dated 9 July 2004.6975 An ‘Individual Civil Status Extract’ was submitted as
proof of identity.6976 The Lebanese Directorate General of Civil Status had no records for the name
listed on the identity document.6977
(b)

Attribution period

3514. Mr Donaldson fixed the attribution period for Green 071 from 24 September 2004 until
7 February 2005.6978 Call data records are available from 26 July 2004.6979 From that date until
4 August 2004, Green 071’s only contact was with an Alfa service number.6980 Between 5 and
23 August 2004, Green 071 was inactive.6981 The first call not involving a service number occurred
on 24 August 2004.6982 Green 071’s last activity was on 7 February 2005.6983
3515. Mr Donaldson thus identified ‘a window of potential attribution’ from 24 August 2004
until 7 February 2005.6984 Over this period, Green 071 used the same SIM card and handset.6985
3516. However, Mr Donaldson concluded that Green 071’s contact and geographic profile
changed from 24 September 2004, and he adjusted the attribution period accordingly.6986
Mr Donaldson acknowledged that before 24 September 2004, Green 071’s movement was
inconsistent with Purple 231.6987

6975

Exhibit P405 (Alfa subscription of 18 Green mobiles), p. 1 (ERN 60105004).
Exhibit P405, p. 3 (ERN 60105006).
6977
Exhibit P1964 (Records of national identity card and civil status extract), pp 3, 6 (ERNs 60185080, 60185082);
exhibit P397 (Document from civil status directorate and letter from Directorate General for Political and Refugees
Affairs), pp 2-3 (ERNs 60144932-60144933).
6978
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 170, 180.
6979
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 181.
6980
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 181; exhibit P1205 (Call
sequence table for Green 071), p. 1; exhibit P1192 (Statement of Witness PRH707, 11 November 2015), para. 281.
6981
Exhibit P1205, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 181.
6982
Exhibit P1205, p. 1; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 181;
Andrew Donaldson, T. 3 July 2017, p. 39.
6983
Exhibit P1205, p. 9; Andrew Donaldson, T. 3 July 2017, p. 39.
6984
Andrew Donaldson, T. 3 July 2017, p. 39.
6985
IMSI 415010410094920, IMEI 352957007326210; exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), paras 175, 192-194; exhibit P1205, pp 1-9; exhibit P797, p. 2 (ERN D0472165).
6986
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 182-191; Andrew
Donaldson, T. 3 July 2017, p. 39; exhibit P1961, slides 104-105.
6987
Exhibit P1961, slide 105; Andrew Donaldson, T. 28 June 2017, pp 46-47, T. 3 July 2017, pp 39, 50-51, 55.
6976
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(c)

Contact profile

3517. From 24 August 2004 to 20 September 2004, Green 071 was involved in 190 calls with
four mobiles, including five calls with Green 023.6988 All four mobiles were subscribed using false
identity documents.6989 On 21, 22 and 23 September 2004, Green 071 was inactive.6990
3518. During the attribution period from 24 September 2004 to 7 February 2005, Green 071 was
involved in 43 calls and received three service SMS messages.6991 Green 071’s only contact during
this period was with Green 023, except for two inbound calls on 24 September 2004 and 1 October
2004. Both calls were from numbers which were among Green 071’s previous contacts. The first
call, from Green 026, lasted 12 seconds. The second, from Green 290, lasted ten seconds. 6992
(d)

Geographic profile

3519. Between 24 August and 20 September 2004, Green 071 never activated SFEIR3 or
BRAJNE2; conversely, these were the top two cells during the attribution period.6993
3520. ROUEIS3, HARA2 and MIKAEL2 were in the top five most frequent cells both before
and after 24 September 2004, but Green 071 only activated these three cells seven times during
the attribution period, compared to activating SFEIR3 and BRAJNE2 30 times during the same
period.6994
3521. Green 071’s most frequently activated cells during the attribution period were SFEIR3 (20
activations, 43.48 per cent), BRAJNE2 (ten activations, 21.74 per cent), HARA2 (three
activations, 6.52 per cent), MIKAEL2 (two activations, 4.35 per cent) and ROUEIS3 (two
activations, 4.35 per cent).6995 Fourteen out of 20 activations of SFEIR3 occurred between 10:00

6988

Exhibit P1205, pp 1-7; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 182.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 184; exhibit P797, pp 1-2
(ERNs D0472164-D0472165); exhibit P397, pp 3, 5 (ERNs 60144933-60144934).
6990
Exhibit P1205, p. 7; Andrew Donaldson, T. 3 July 2017, pp 46-47.
6991
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 196; exhibit P1205, pp 79.
6992
Exhibit P1205, pp 7-9; exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 187188, 196; Andrew Donaldson, T. 3 July 2017, pp 48-49.
6993
Andrew Donaldson, T. 3 July 2017, pp 47-48; exhibit P1961, slides 105-106; exhibit P1945 (Additional slides on
attribution of Green 071), slide 2.
6994
Exhibit P1961, slide 105; exhibit P1945, slide 2.
6995
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 198; exhibit P1961, slides
109-114; Andrew Donaldson, T. 3 July 2017, pp 61-65.
6989
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and 20:00. By contrast, eight out of ten activations of BRAJNE2 occurred between 20:00 and
10:00.6996 Mr Donaldson noted that Purple 231 also activated SFEIR3 more frequently during the
day, and BRAJNE2 more frequently at night.6997
3522. During the attribution period, Green 071 activated cells outside of its main area of
concentration in Bourj Brajneh and Haret Hreik five times.6998

7.

Single user analysis—whether Green 071, Purple 231 and the Grey
mobile had a single user

3523. Mr Philips analysed all calls and cell activations by Green 071, Purple 231 and the Grey
mobile between 29 September 2004 and 15 February 2005. There were 1832 calls that were put
onto a combined call sequence table of the three mobiles. Purple 231 and the Grey mobile each
had over 48 per cent of the calls, while Green 071 had around 2.5 per cent of them.6999
3524. Mr Philips’s overall conclusion was that the ‘calling characteristics of the three mobiles
‘are such that they very strongly support the proposition that they could be used by a single
person’.7000 And:
The analysis undertaken, contains a total of 266 pairs of calls of which ~63% use the same
cell for adjacent-within-one hour time calls, whilst the balance of ~37% cells were within
distances which could be travelled within the time separation of the 2 calls.
These are 2 very positive factors that would point towards the potential use of the 3 mobile
phones by a single person.
Since these 2 ‘components’ collectively account for 100% of the calls, there are patently
no exceptions to this where the 3 mobile phones could not be used by a single person.7001

6996

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 201; Andrew Donaldson,
T. 3 July 2017, p. 64.
6997
Andrew Donaldson, T. 3 July 2017, p. 64.
6998
On 25 September 2004, Green 071 activated ANQOUN2 in south Lebanon. On 27 September 2004, Green 071
activated MEA2, which covered the airport. On 23 December 2004, Green 071 activated WARDIE3 (end cell
WARDIE2), between Quraitem Palace and Parliament in Beirut. On 15 January 2005, Green 071 activated SALOUM2
(end cell SINFIL3) in east Beirut. On 16 January 2005, Green 071 activated SABRA3 north of the airport. Exhibit
P1205, pp 7-9; exhibit P1961, slide 109; Andrew Donaldson, T. 3 July 2017, pp 60-61; exhibit P1123.
6999
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 175.
7000
Exhibit P2120, p. 4.
7001
Exhibit P2120, p. 190.
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3525. The top ten cells activated by Green 071, Purple 231 and the Grey mobile combined,
between 24 September 2004 and 15 February 2005, were all in the southern suburbs of Beirut.7002

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 19, table 05/03
3526. Mr Philips produced a map in Google Earth which illustrates the concentration of six of
the top ten most frequently used cells in Bourj Brajneh and Haret Hreik. They are all contiguous,
and some have pockets of coverage in other cell areas:

7002

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 1819, table 05/03; John Edward Philips, T. 9 November 2017, pp 33-34.
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Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 21, map 05/02
3527. Another map shows the same six cells but with the addition of HARA2, ROUEIS3,
BIRABD3 and HADATH3 in south Beirut:
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Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 22, map 05/03
(a)

Green 071 and Purple 231

3528. Both Mr Donaldson and Mr Philips provided evidence on the possible co-location of Green
071 and Purple 231.
3529. Mr Donaldson positively concluded that the two mobiles were co-locating. The Trial
Chamber, here, reiterates that Mr Donaldson is not an expert on co-location or cell site analysis,
which limits the probative value of his opinion on co-location and hence a single user.7003 In ruling

Decision on opinion evidence (Mr Donaldson), para. 70; see sub-section (A) ‘Single user analysis’, (5) ‘The Trial
Chamber’s approach to single user analysis’, above.

7003
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on a Defence objection to receiving Mr Donaldson’s opinion evidence, the Trial Chamber held
that it would not accept Mr Donaldson’s unqualified opinion that two mobiles had a single user.7004
3530. Mr Donaldson, in his attribution report, noted that Green 071 was never in contact with
Purple 231.7005 Green 071 and Purple 231 had one overlapping call on 30 September 2004. The
overlapping time was one second.7006
3531. According to Mr Donaldson, Green 071 and Purple 231 had 22 days of common
activity.7007 He analysed the activity of Green 071 and Purple 231 on 24 September, 25 September,
28 September, 29 September, 30 September, 7 October 2004, 2 January, 12 to 15 January
(inclusive) and 7 February 2005 and found no inconsistencies as to their potential co-location.7008
3532. Mr Donaldson testified that on ten occasions Green 071 and Purple 231 activated cells
within ten minutes of each other. Of those, the two mobiles activated the same cell seven times;
the remaining three activations involved cell towers less than one kilometre apart. 7009
3533. When extending the time between calls to 20 minutes, Mr Donaldson identified 16 pairs of
calls between Green 071 and Purple 231. For 56 per cent of these pairs of calls, the two mobiles
activated the same cell. For the remaining pairs of calls, the distance between the cell towers
activated by two mobiles was less than one kilometre for 25 per cent, between one and two
kilometres for seven per cent, between two and five kilometres for six per cent, and between ten
and 20 kilometres for six per cent.7010 Mr Donaldson concluded that Green 071 and Purple 231
had a single user.7011

Decision on opinion evidence (Mr Donaldson), paras 90-97; see sub-section (A) ‘Single user analysis’, (5) ‘The
Trial Chamber’s approach to single user analysis’, above.
7005
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 208; exhibit P1205, pp 19.
7006
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 209, 222; exhibit P2120
(Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 38; John Edward
Philips, T. 9 November 2017, pp 39-40.
7007
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), paras 205-206.
7008
Mr Donaldson found no relevant pairs of calls on 26 September, 27 September, 1 October, 2 October, 4 October
2004 and 20 January 2005. Mr Donaldson found ‘little additional information’ on 6 November, 9 November,
23 December and 27 December 2004. Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi),
paras 213-238, 247.
7009
Andrew Donaldson, T. 3 July 2017, pp 96-97; exhibit P1961, slide 119.
7010
Andrew Donaldson, T. 3 July 2017, p. 97; exhibit P1961, slide 120.
7011
Andrew Donaldson, T. 28 June 2017, p. 40; see also exhibit P1962.1 (Attribution report of Andrew Donaldson
regarding Mr Merhi), para. 247.
7004
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3534. Mr Philips, as the cell site expert, analysed 26 instances in which Green 071 and Purple
231 activated cells within one hour of each other.7012
3535. Out of these 26 pairs of calls, Mr Philips determined based on the start cell information
that on 13 occasions the two mobiles activated the same cell and thus ‘could be co-located’. On 13
occasions the two mobiles activated different cells but within a distance that could have been
travelled in the time between the calls, thus falling into the category of ‘would not preclude colocation’. There were no pairs of calls which fell into the categories ‘may preclude co-location’ or
‘would preclude co-location’.7013 After including end cell information in his analysis, he
determined that there were 14 instances in the first category and 12 instances in the second. 7014
3536. On Saturday 25 September 2004, Purple 231 and Green 071 activated the same cell in the
south of Lebanon.
3537. At 14:21, 15:53 and 17:02 Purple 231 activated ANQOUN2.7015 Anqoun is about 50
kilometres south of Beirut, depending upon how the distance is measured. Two hours later, at
19:18, Green 071 activated the same cell.7016 At 20:12, Purple 231 activated NAAMEH1 to the
north of ANQOUN2.7017 The centres of the predicted best server coverage of the two cells,
according to Mr Philips, are approximately 29 kilometres apart.7018 At 20:28, Green 071 activated
ROUEIS3 in south Beirut.7019 At 20:45, Purple 231 activated BRAJNE2 in south Beirut.7020
ANQOUN2 and NAAMEH1 are shown in the map Mr Philips prepared for his court testimony:

7012

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 2527, 30, 32-36, 46, 110, 120, 131-132, 135, 137, 140, 177.
7013
On pages 3 to 4 of his report, Mr Philips states that the ratio between these four categories is 13:13:0:0; on page
177 he states that it is 13:12:0:0. Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis,
Suspect 3, Mr Merhi), pp 3-4, 177. The Trial Chamber has reviewed the individual call pairs in the report and
concludes that the table on pages 3 to 4 of Mr Philips’s report is correct.
7014
John Edward Philips, T. 20 April 2017, pp 66-67, T. 24 April 2017, p. 71; exhibit P1935 (PowerPoint presentation
on single user analysis, John Edward Philips), slides 77, 502-503.
7015
Exhibit P527, p. 86.
7016
Exhibit P1205, p. 7.
7017
Exhibit P527, p. 86.
7018
Exhibit P2120, p. 27.
7019
Exhibit P1205, p. 7.
7020
Exhibit P527, p. 86.
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Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips), slide 49
3538. In his statistical analysis, Mr Philips did not note the common activation by Purple 231 and
Green 071 of ANQOUN2 on 25 September 2004 because Green 071 activated the cell more than
one hour after Purple 231.
3539. Mr Philips and Mr Donaldson nevertheless testified that the common activation of a cell
which was far away from south Beirut and cell use that shows aligned movement of mobiles over
time is a ‘positive indicator’ for single user analysis, or does not preclude co-location.7021

7021

John Edward Philips, T. 20 April 2017, pp 53-55, T. 9 November 2017, pp 35-37; exhibit P1935, slides 48-52;
Andrew Donaldson, T. 3 July 2017, pp 71-73, T. 4 July 2017, pp 3-6; exhibit P1961.1 (Additional PowerPoint
presentation regarding Mr Merhi, Andrew Donaldson), slides 2-11; exhibit P2021 (Result of a cell dump analysis for
travel between NAAMEH1 and ANQOUN2).
Case No. STL-11-01/T/TC

1163 of 2642

18 August 2020

R333149

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3540. On 12 January 2005, Purple 231 and Green 071 both activated SFEIR3 at 12:54 and 13:27
respectively. Later that day, Green 071 and Purple 231 both activated BRAJNE2 at 20:20 and
20:22 respectively.7022
3541. Three days later, on 15 January 2005 at 18:41, Purple 231 activated ZALKA1 in north-east
Beirut. At 18:51:07, Green 071 activated SALOUM2, approximately 4.42 kilometres south-east
of ZALKA1. At the end of this call, which lasted 31 seconds, Green 071 activated SINFIL3,
440 metres south of SALOUM2.7023 At 18:52:38, Purple 231 also activated SINFIL3.7024 These
three cells are shown on the map below from Mr Philips’s report:

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3,
Mr Merhi), p. 140

7022

John Edward Philips, T. 20 April 2017, pp 64-65; exhibit P1935, slides 70-73; Andrew Donaldson, T. 3 July 2017,
pp 82-84; exhibit P1961.1, slides 13-17; exhibit P1264, p. 8; exhibit P527, p. 110.
7023
These were the distances between the cell towers, see above, at para. 2641.
7024
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), p. 140;
John Edward Philips, T. 20 April 2017, pp 65-68, T. 9 November 2017, pp 53-54; exhibit P1935, slides 75-77; Andrew
Donaldson, T. 3 July 2017, pp 84-86; exhibit P1961.1, slides 18-21; exhibit P1264, p. 9; exhibit P527, p. 110.
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(b)

Green 071 and the Grey mobile

3542. Mr Philips analysed 14 instances of Green 071 and the Grey mobile activating cells within
one hour of each other.7025
3543. Out of these 14 pairs of calls, Mr Philips determined that Green 071 and the Grey mobile
activated the same cell eight times, meaning that they could be co-located. On six occasions they
activated cells at a distance which, in Mr Philips’s assessment, could be travelled in the time
between the calls, under the category, ‘would not preclude co-location’. There were no instances
where co-location may have been precluded or would have been precluded.7026

8.

Submissions
(a)

Prosecution

3544. The Prosecution submits that Mr Merhi was the user of the Grey mobile at least from 21
February 2004 until 16 April 2005. This is based on the evidence of the witness who was the Grey
mobile’s primary contact, as well as corroborating evidence in the form of the contact profile and
the Grey mobile’s text message content.7027
3545. Purple 231 is attributable to Mr Merhi at least from 19 December 2002 to 15 February
2005.7028 Its contact profile comprised men of a similar age to Mr Merhi, including Mr Ayyash,
Mr Oneissi, Mr Sabra, Mr Ali Ammar and Mr Merhi’s brothers, with calls to other family members
being limited to a two week period.7029
3546. The Prosecution also referred to the call records and documents relating to the furniture
delivery in November 2004,7030 Mr Merhi’s brother’s funeral and Mr Merhi’s wife’s trip to Iran

7025

Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 2527, 29-30, 42, 66, 110, 120, 142, 144, 165.
7026
Exhibit P2120 (Expert report of John Edward Philips – Revised single user analysis, Suspect 3, Mr Merhi), pp 34, 177.
7027
Prosecution final trial brief, paras 134-139; Prosecution closing submissions, T. 12 September 2018, pp 47, 71-76
(closed session).
7028
Prosecution final trial brief, paras 120-123; Prosecution closing submissions, T. 12 September 2018, p. 42.
7029
Prosecution final trial brief, paras 120-123; Prosecution closing submissions, T. 12 September 2018, pp 48-49.
7030
Prosecution final trial brief, paras 124-133; Prosecution closing submissions, T. 12 September 2018, p. 50.
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with their son.7031 Co-location with the Grey mobile further strengthens the attribution of Purple
231 to Mr Merhi.7032
3547. Mr Merhi, according to the Prosecution, was the user of Green 071 between 24 September
2004 and 7 February 2005.7033 A change in user of Green 071 occurred around 21 to 23 September
2004, which is reflected in changes to its contact and geographic profiles, and in Green 071 starting
to co-locate with Purple 231 after this date.7034
3548. Green 071, Purple 231 and the Grey mobile had a similar geographic profile, including
commonly used cells, in particular BRAJNE2, which provided coverage to Mr Merhi’s home. 7035
3549. From 24 September 2004 to 15 February 2005, Green 071, Purple 231 and the Grey mobile
had a single user.7036 When used close in time, the mobiles either activated the same or overlapping
cell sectors, or cell sectors at distances which could be travelled in the intervening time, such that
it would not preclude them being used by a single person.7037 Furthermore, all three mobiles
showed common use of cells outside of the main area of concentration in south Beirut, particularly
in south Lebanon.7038 There were no inconsistencies in the single user analysis between Green 071,
Purple 231 and the Grey mobile.7039
3550. Finally, Green 071 was never in contact with Purple 231 or the Grey mobile.7040
(b)

Merhi Defence

3551. The Merhi Defence submitted that the Prosecution had not proved that Mr Merhi was using
the three mobiles attributed to him.
3552. The Prosecution did not prove his residence. No-one positively identified him, and in
particular the identification photograph relating to his residence in the Gardenia Building is

7031
7032
7033
7034
7035
7036
7037
7038

Prosecution closing submissions, T. 12 September 2018, p. 51.
Prosecution closing submissions, T. 12 September 2018, pp 60-62.
Prosecution final trial brief, paras 140-144; Prosecution closing submissions, T. 12 September 2018, p. 42.
Prosecution final trial brief, paras 140-144; Prosecution closing submissions, T. 12 September 2018, pp 42-46.
Prosecution final trial brief, paras 146-148; Prosecution closing submissions, T. 12 September 2018, pp 58-59.
Prosecution final trial brief, paras 149-150, 155; Prosecution closing submissions, T. 12 September 2018, p. 61.
Prosecution final trial brief, para. 151; Prosecution closing submissions, T. 12 September 2018, pp 61-62.
Prosecution final trial brief, paras 152-153; Prosecution closing submissions, T. 12 September 2018, pp 62, 67-

68.
7039
7040

Prosecution final trial brief, para. 154.
Prosecution final trial brief, para. 149.
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weak.7041 The Prosecution had not proved that the photograph in evidence was actually that of
Mr Merhi, as it is an undated identity card application photograph of poor quality. 7042 Witness 647
did not positively identify Mr Merhi as the man living in the Gardenia Building between 2001 and
2006.7043 The Prosecution could not positively prove that Mr Merhi lived there before 2010.7044
Witness 688’s evidence about Mr Merhi’s father’s sons has no probative value as he did not
positively identify Mr Merhi from a photograph.7045
3553. Further, regarding the Grey mobile, the person who regularly called it did not identify
Mr Merhi by the name Hassan Habib Merhi, but by another.7046 The Prosecution failed to
investigate that other name and that the named person is not Mr Merhi. 7047
3554. The Merhi Defence submits that the Prosecution has not proven the attribution of Green
071 and Purple 231 to Mr Merhi beyond reasonable doubt.7048
3555. In relation to Purple 231, the Merhi Defence submits that the SMS content of Purple 231
is a factor weighing against attributing Purple 231 to Mr Merhi, because the users of Purple 231
and mobile 474 clearly knew each other.7049
3556. Further, the lack of contact between mobile 6091 and Purple 231 is a negative indicator for
the attribution of Purple 231 to Mr Merhi. This is particularly because there was only one call
between the two mobiles, in September 2003, and if mobile 6091 was used by Mr Merhi’s wife,
more contact would have been expected between the mobiles.7050
3557. The furniture delivery in November 2004 does not prove that Mr Merhi was the user of
Purple 231. The Prosecution’s theory on this is flawed because none of the documents bear the
number Purple 231 and no one, including the delivery drivers, recognised Mr Merhi from a
photograph. Witness 651 was not even there. The Prosecution did not ask the delivery drivers to

7041
7042
7043
7044
7045
7046
7047
7048
7049
7050
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paras 159-161, referring to exhibit P683.
paras 162-165.
para. 166.
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paras 212-362; Merhi Defence closing submissions, T. 18 September 2018, p. 91.
paras 313-314.
paras 315-326.
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identify from photographs who took delivery of the items. Also, the furniture was delivered to the
sixth floor of the building when Mr Merhi allegedly lived on its seventh floor.7051
3558. The Prosecution also failed to explain the significance of SFEIR3, Purple 231’s dominant
cell.7052 The only evidence about Mr Merhi’s profession was tendered by the Defence, stating that
he became an associate in 1994 in a company ‘MEIDCO’ that was set up in El-Ghobeiri, in 1993.
Mr Donaldson, however, had not seen the document and thus did not consider this in analysing
Mr Merhi’s daily movements, although he acknowledged that it might have been useful in
analysing Mr Merhi’s professional activities.7053 The Prosecution ‘failed to establish Mr Merhi’s
daily activities in cell sector SFEIR3’ and in ‘the absence of any indication of the possible links
between Merhi and SFEIR3, the Chamber’s findings must be the one most favourable to the
accused’.7054
3559. The Prosecution failed to prove attribution of Green 071.7055 It failed to consider the
reasonable possibility that Green 071’s user did not have another ‘coloured’ mobile, as for example
with its case regarding Mr Badreddine, to whom the Prosecution attributed personal and sequential
mobiles and a Green one, but not a Purple, Red, Blue or Yellow mobile. Mr Donaldson attempted
to attribute Green 071 to a mobile that had already been identified as suspicious, ‘to the exclusion
of all other phones that might constitute a reasonable possibility’.7056
3560. Mr Donaldson’s methodology was flawed and he never explained the methodology used
to determine that Purple 231 was the only viable candidate for co-location. 7057 He was vague and
said that he had confined himself to an analysis of ‘intelligent candidates’.7058
3561. The Prosecution provided no explanation of Mr Donaldson’s methodology, meaning that
the Trial Chamber cannot assess the probative value and the weight to be given to the attribution,
‘as it cannot test or judge its limitations, its shortcomings or its inaccuracies’. The methodology

7051

Merhi Defence final trial brief, paras 327-332.
Merhi Defence final trial brief, paras 333-336.
7053
Merhi Defence final trial brief, para. 335, referring to exhibit 3D442, and Mr Donaldson’s testimony, T. 29
September 2017, p. 90, T. 3 October 2017, pp 19-20. The company is actually ‘MEDCO’, not ‘MEIDCO’, namely
Middle East Idea Company S.A.R.L. (MEDCO).
7054
Merhi Defence final trial brief, para. 336.
7055
Merhi Defence final trial brief, paras 218-235.
7056
Merhi Defence final trial brief, paras 221-222.
7057
Merhi Defence final trial brief, paras 223-234.
7058
Merhi Defence final trial brief, para. 224.
7052
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the Prosecution used for cells dumps is flawed and produced results that were too limited, making
it ‘impossible to discover other numbers offering an alternative to Purple 231’.7059
3562. Mr Donaldson’s cell dumps were inadequate, and using the methodology he employed for
the Red network analysis required three cumulative hypotheses, namely, three calls at different
times, whether the two mobiles used the same cells, and within one and a half hours after the call
of interest. He would only select candidates falling within the three cell dumps. But this ‘method
is deficient and incomplete’, and it eliminates numerous potential candidates from the outset. The
chances that the mobile of interest and the potential candidate made three calls in three different
cells in two hours are very small.7060
3563. Further, Mr Philips confirmed that Mr Donaldson’s methodology was ‘inappropriate’.
Mr Philips explained how a cell dump, even of an hour before and after, although ‘likely to give
more complete results than Donaldson’s methodology, poses a problem in that it excludes all other
potential candidates who did not make any calls in the given cell and in the set time frame’.7061
Two mobiles may have a single user and not activate the same cell in a fixed time of plus or minus
an hour.7062 Further, ‘an absence of activation can also constitute an absence of incompatibility in
terms of co-location’, thus, the more the period is broadened ‘the greater the chance of selecting
all the potential viable candidates’.7063
3564. Moreover, the Prosecution has failed to prove beyond reasonable doubt that Green 071 and
Purple 231 had a single user.7064 The so-called change of user on 24 September 2004 is essential
to attribute Green 071 to Purple 231’s user.7065 However, the Prosecution’s case was replete with
ambiguity, and Mr Donaldson himself admitted that the evidence was not unequivocal. 7066
3565. There was no change of IMEI which would be expected with a change of user. Mr Philips
had said that it was unusual for a ‘mission phone’ to be recycled, namely, to pass it on without a

7059

Merhi Defence final trial brief, paras 225-226.
Merhi Defence final trial brief, paras 227-229.
7061
Merhi Defence final trial brief, para. 230, and heading, ‘The expert Philips confirmed that Donaldson’s
methodology is inappropriate’.
7062
Merhi Defence final trial brief, para. 231.
7063
Merhi Defence final trial brief, paras 232-233.
7064
Merhi Defence final trial brief, paras 236-279, and heading, ‘The Prosecution fails to prove beyond reasonable
doubt its single user theory for Green 071 and Purple 231’.
7065
Merhi Defence final trial brief, para. 237.
7066
Merhi Defence final trial brief, paras 238-239.
7060
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change of IMEI or SIM.7067 The argument that there was a three day gap in use between 21 and 23
September 2004, thus indicating a change in user, is ‘absurd’ in light of Green 071’s numerous
periods of inactivity.7068
3566. It was also illogical that Green 026 and Green 290 would call Green 071 in error after 24
September 2004, if they had been part of a common group before, as the previous user would have
told them to stop calling Green 071.7069
3567. The progressive reduction in the number of contacts post 24 September 2004 does not
demonstrate a change in user, because the user is in contact with Green 023, attributed to
Mr Badreddine, before and after that date. Green 071 has registered ‘a reduction in contacts
because the users of certain phones have no further phone activity. Green 071 does not initiate this
change in its contact profile, it is subject to it’.7070 And the geographical profile before and after
that date do not differ significantly.7071
3568. The reduction in the use of the SFEIR3 and BRAJNE2 cells is of little significance as this
occurred only from October 2004 onwards. The Prosecution is unable to exclude the reasonable
possibility that the user of Green 071 simply moved house. The cells activated are not far apart
and in south Beirut. 7072 The ‘alleged change of user of Green 071 defies all logic. It is contrary to
and incompatible with the theory of the mission phone advanced by Philips and Platt.’7073
3569. There is therefore a reasonable possibility that it did not change user. In the alternative, the
Prosecution failed to prove the change as of 24 September 2004 and not as of a later date.
Mr Philips concluded that it was a mission phone as of 13 October 2004. But on the Prosecution’s
theory more than half of its 46 calls (26) were before that date. 7074
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3570. The Prosecution also did not rule out that Green 071 changed user more than once. It was
more logical that Green 071 and Purple 231 had different users.7075
3571. Furthermore, Green 071’s and Purple 231’s cell activations on 25 September 2004, when
both activated ANQOUN2 in south Lebanon in the afternoon and then moved to Beirut, show that
the mobiles had separate users.7076 On that day, Purple 231 had activated ANQOUN2 at 14:21,
15:53 and 17:02, while Green 071 had activated it two hours later at 19:18. Purple 231 then
activated NAAMEH1 in south Beirut at 20:12, followed by Green 071 activating ROUEIS3 at
20:28.7077
3572. The distance between the ANQOUN and NAAMEH towers is 27 kilometres, but Mr
Donaldson did not know whether it was possible to travel that distance in 53 minutes, nor what the
road conditions or traffic density were that day. Mr Donaldson did not know precisely where the
mobiles were and ANQOUN2 has an area of approximately 100 square kilometres. This means
that there is a reasonable possibility that the actual distance travelled to activate the two towers
was far greater than the 27 kilometres between them, and could not have been travelled in 53
minutes between the two calls.7078
3573. Using the Prosecution’s electronic presentation of software, the Merhi Defence had
prepared maps of the likely movements of Purple 231 and Green 071 between 20:28 and 23:48.7079
Two of these, exhibits 3D430.2 and 3D430.3 show a more logical movement than Mr Donaldson’s,
‘indicating that different users probably used Green 071 and Purple 231’ that day.7080 The two
exhibits are extracted below:

7075

Merhi Defence final trial brief, paras 260-262.
Merhi Defence final trial brief, paras 262-268.
7077
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 214.
7078
Merhi Defence final trial brief, paras 267-268.
7079
Exhibit 3D430 (Map showing movement of Green 071 and Purple 231 on 25 September 2004); exhibit 3D430.1
(Interactive map showing movement of Green 071 and Purple 231 on 25 September 2004); exhibit 3D430.2
(Alternative interactive map showing movement of Green 071 and Purple 231 on 25 September 2004); exhibit
3D430.3 (Alternative map showing movement of Green 071 and Purple 231 on 25 September 2004).
7080
Merhi Defence final trial brief, para. 264.
7076
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Exhibit 3D430.2 (Alternative interactive map showing movement of Green 071 and Purple 231
on 25 September 2004)
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Exhibit 3D430.3 (Alternative map showing movement of Green 071 and Purple 231 on
25 September 2004)
3574. The Merhi Defence also highlights that the attribution of Green 071 is based on minimal
data.7081 Purple 231 and Green 071 behaved differently, which leads to the conclusion that they
had different users.7082 Finally, Green 071 co-located with mobiles other than Purple 231.7083

7081
7082
7083

Merhi Defence final trial brief, paras 269-272.
Merhi Defence final trial brief, paras 273-279.
Merhi Defence final trial brief, paras 280-287.

Case No. STL-11-01/T/TC

1173 of 2642

18 August 2020

R333159

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3575. The Merhi Defence also challenges the reliability of the predicted best server coverage of
BRAJNE2 which the Prosecution alleges included Mr Merhi’s home,7084 and the methodologies
of Mr Donaldson and Mr Philips regarding attribution of Green 071 and Purple 231 generally.7085
3576. The attribution of Purple 231 was based essentially on third party contacts without
attribution, and there was an absence of primary sources, including SMS messages.7086 Mr
Donaldson was selective in choosing extracts of documents and failing to include contradictory
statements or testimonies. Relying on the ICTY in Martić as legal authority, where an ICTY Trial
Chamber had attached no weight to a Prosecution analyst’s views, conclusions and analyses, the
Merhi Defence submits that this Trial Chamber should likewise place no weight on his attribution
method.7087
3577. Mr Donaldson’s ‘attribution of Green 071 is based entirely on expertise for which he is not
recognised’.7088 He ‘based almost his entire attribution of Green 071 to Purple 231 on the alleged
co-location between the two’, and went too far. His opinion should be rejected. No weight should
be given to his report or testimony.7089
3578. Regarding Mr Philips, his opinion was ‘vitiated by the lack of relevant information he
received’ from the Prosecution, and he was thus unable to provide a reasoned opinion on the
attribution of the two mobiles to Mr Merhi.7090 Mr Philips was not told that the Prosecution alleged
a change in users of Green 071 and Green 023, nor does he know how Green 071 was attributed
to Purple 231 nor the method used to do this.7091 This filtering affected the results, including his
conclusions attributing Green 071 to Mr Merhi.7092 Mr Philips’s opinion has no value and no
weight should be given to it.7093

7084

Merhi Defence final trial brief, paras 337-359; Merhi Defence closing submissions, T. 19 September 2018, pp 8-

13.
7085

Merhi Defence final trial brief, paras 189-211, 223-235; Merhi Defence closing submissions, T. 19 September
2018, pp 13-16.
7086
Merhi Defence final trial brief, paras 191-192.
7087
Merhi Defence final trial brief, paras 198-199, referring to Martić Trial Judgment, para. 35.
7088
Merhi Defence final trial brief, heading at para. 201.
7089
Merhi Defence final trial brief, paras 203-204.
7090
Merhi Defence final trial brief, para. 205.
7091
Merhi Defence final trial brief, para. 207.
7092
Merhi Defence final trial brief, para. 209.
7093
Merhi Defence final trial brief, para. 211.
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9.

Findings
(a)

Introduction

3579. In opening its case against Mr Merhi, Prosecution counsel described him as a ‘grey man’
operating in the shadows, submitting that:
Mr. Merhi was born in Beirut on the 12th of December, 1965, and was 39/40 during the
material time. He was married with five children and lived in South Beirut. There is no
evidence that he was employed and there is no evidence as to the source of his income.
There are no records of any bank accounts in his name or in the names of his wife or
children in Lebanon. He is known to pay for items such as school and university fees for
his children in cash or by banker’s drafts for which no bank account is required.
In my opening statement in January I referred to Mr. Merhi as someone having many things
in common with his co-conspirators, a grey man who understood how to operate in the
shadows without drawing attention to himself and who is trusted by his co-conspirators
with whom he shared many common and strong bonds.7094

3580.

The Trial Chamber is unaware of any evidence that Mr Merhi was habitually known to

pay for things in cash or by banker’s drafts. There was no evidence of Mr Merhi’s work, beyond
a corporate document produced by the Merhi Defence showing that in August 1994 Mr Merhi
became a partner, via the transfer of shares, in Middle East Idea Company S.A.R.L. (MEDCO), a
company founded in August 1993. An abstract of the company’s memorandum of association
listed as its objects that:
The Company shall engage in the organization and holding of all types of exhibitions,
design, enhancement, implementation and execution of general engineering and
commercial projects, import and export, commercial representation, advertising and
insurance services, property development and the purchase and sale of real estate.7095

3581. This is of course neither evidence of an occupation nor its location. And Mr Merhi assumed
his interest in the company in August 1994, some ten years before the attribution period in the
amended consolidated indictment.

7094
7095

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 69 (Mr Cameron).
Exhibit 3D442.
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3582. The Trial Chamber received strong proof that Mr Merhi owned real estate in Beirut and in
Ain Qana. It also received into evidence Mr Merhi’s passport application, dated 17 October 2009,
attached to which was an officially certified photograph. Nothing was placed before the Trial
Chamber to suggest that this official document contained any errors. An undated identity card
application in the same name, stamped and signed by the mukhtar of El-Bachoura, and
accompanied by the same photograph (plus finger and thumb prints), is also in evidence. In this
sense, the Prosecution’s opening statement may somewhat overstate Mr Merhi’s apparent
invisibility.
3583. The Trial Chamber can only find that Mr Merhi was using Green 071 if it is satisfied
beyond reasonable doubt that he was also using Purple 231 and or the Grey mobile. This can only
be established on the Prosecution’s case by its evidence that the three mobiles were co-locating in
such a fashion that the only reasonable conclusion available from the evidence is that the mobiles
were together with a single user.
3584. To establish that Mr Merhi was using Purple 231 the Prosecution presented evidence of its
usage patterns and compared it with mobile 6091 which is attributed to the Merhi family. The
evidence for a single user of Purple 231 and Green 071, which is based solely on co-location and
cell activations, is not strong. It is, however, strengthened by the addition of the Grey mobile, for
which the evidence that Mr Merhi was its user is undeniable.
(b)

Mobile 6091

3585. The evidence linking the Merhi family to mobile 6091 is overwhelming. The evidence
associating Mr Merhi and his family with living at plot 2501 in Bourj-El-Barajneh from about 30
July 2001 onwards is also strong. From this date, the electricity to plot 2501 was subscribed in Mr
Merhi’s name. Witness 647 and some documents also tie Mr Merhi to this address until 2012.
3586. The evidence establishes that members of the Merhi family used mobile 6091 from
1 January 2003 to 31 December 2007. The number was included on administrative documents
which named Mr Merhi, namely, an income tax form and a ‘Rebuild Lebanon’ claim from
September 2007. The number is associated with the names of Mr Merhi’s children on documents
from the University of Balamand from July to September 2005 and June 2008, and a service
provider’s records from December 1999.
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3587. Mr Merhi’s home lies within the predicted best server coverage of mobile 6091’s most
frequently activated cell, Touch’s Saquiet_Hadath_2_A, which accounted for 64.55 per cent of
activations. This can be consistent with normal experience of mobile usage. The predicted best
server coverage of the second most frequently activated cell, Sarba_B, which accounted for 5.88
per cent of activations, included the town of Ain Qana where Mr Merhi also owned a property
from May 2003. Mobile 6091 also frequently activated other cells in this area, particularly at
weekends. The call sequence table for the number has 10,209 entries for voice calls and SMS
between 1 January 2003 and 31 December 2007.
3588. Its contact profile provides compelling evidence of the mobile’s use by the Merhi family.
During the attribution period, it was in contact 2,554 times with a number linked to the sister of
Mr Merhi’s wife, 584 times with the husband of Mr Merhi’s sister and 564 times with Mr Merhi’s
son. Many other frequently contact numbers are linked to members of Mr Merhi’s family. Text
messages show that the mobile was used by Mr Merhi’s children but belonged primarily to their
mother. That Mr Merhi’s wife was not the exclusive user of mobile 6091 is evident from the
continued use of this mobile while she was in Iran between 29 September and 6 October 2004.
3589. The furniture delivery in November 2004 to the Merhi family home associates both mobiles
6091 and Purple 231 with the furniture, the address, the delivery and each other. The same people
taking delivery of the furniture, under the name ‘El-Hajj Hassan Merhi’ to El-Roueiss, Hay AlAbiad, above Qaser-El-Riyada Gym, Gardenia building, Sixth floor’, were using both mobile 6091
and Purple 231. Purple 231 twice called the delivery company, once to arrange the initial delivery
and the second time to arrange for a replacement item. Purple 6091 was given as the contact
number. The evidence associating the four things on this particular occasion: name, address and
the two mobile numbers, is incontrovertible.
3590. The Merhi Defence submission that the evidence of the furniture delivery does not prove
that Mr Merhi was using Purple 231 is correct to the extent that this piece of evidence alone does
not do so. But when taken in combination with other pieces of evidence it assumes some strength.
3591. The obvious question arising is of what other explanation could there be for someone using
Purple 231 to twice organise the furniture delivery to someone called Hassan Merhi at the Merhi
family residence, giving the number mobile 6091, and signing the invoice as Hassan Merhi, other
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that it was Mr Merhi. The Trial Chamber can see no other inference available from the evidence.

Further, the failure of busy delivery drivers to remember anything―and

based on reviewing

delivery records when interviewed at least eight years later―about delivering a mattress to an
apartment, including who may have been present when the furniture was delivered, is hardly
surprising.
3592. The Trial Chamber can therefore safely conclude that mobile 6091 was used by the Merhi
family during both the attribution and the pleaded indictment period.
(c)

The Grey mobile

3593. The evidence that Mr Merhi was using the Grey mobile is unequivocal. It was essentially
a mobile used by Mr Merhi to contact only one person over a lengthy period, of at least eight years.
Mr Merhi was identified from a passport application photograph and numerous texts. The fact that
Mr Merhi was not known by the name ‘Hassan Habib Merhi’ and therefore was not identified by
that name, as submitted by the Merhi Defence, is irrelevant. Although he was using a different
name, it was the same person.
3594. The evidence provides direct and unambiguous proof that Mr Merhi was using the Grey
mobile. The Merhi Defence neither cross-examined anyone about this nor challenged the
identification of him from a passport application photograph. Contrary to the Merhi Defence’s
submissions, the Prosecution had no need to attempt to locate someone of the name that Mr Merhi
was using once he had already been positively identified from a photograph and text messages.
There was no investigative failure by the Prosecution in this respect.
3595. The Trial Chamber finds that Mr Merhi used the Grey mobile from 21 February 2004 to
16 April 2005. This covers the indictment period of Thursday 11 November 2004 to Monday
14 February 2005. The named subscriber for the Grey mobile is not Mr Merhi, but the subscriber
record includes patently false information that is contradicted by reliable evidence. This evidence,
it is emphasised, was not challenged by the Merhi Defence. Counsel for Mr Merhi chose not to
challenge it when they had the opportunity to do so. Presumably this was a forensic decision to the
effect that doing so would not advance the Merhi Defence case.
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3596. A further piece of evidence pointing to its use by Mr Merhi is its geographic profile in that
its predominant cell activations were near Mr Merhi’s residence in south Beirut.
(d)

Purple 231

3597. Purple 231 was subscribed under the name ‘Imad Ibrahim’. There was no evidence of
whether this person existed, but names were not required for pre-paid Alfa subscriptions, and the
Trial Chamber received much evidence of subscriber names and details not matching the reality
of who was actually using the mobile.
3598. The furniture delivery to the Merhi family residence on 24 and 26 November 2004, as
noted immediately above, provides convincing evidence linking Mr Merhi to Purple 231. Someone
twice called the furniture deliverer from that number to have deliveries made to the Merhi
residence. The name ‘Hasan Merhi’ was noted. The deliverer called the number back. The
deliverer then passed on the details to the manufacturer, including the customer’s name, Hasan
Merhi, and the mobile contact number 6091. This provides a strong association between Mr Merhi
and Purple 231 during the pleaded indictment period. This alone, of course, cannot prove that this
mobile was Mr Merhi’s, nor that he was its single user. It can only associate Mr Merhi with the
mobile.
3599. On 20 June, 27 August, 10 October and 6 November 2004, Purple 231 and mobile 6091
activated cells in similar locations outside of Beirut, including remote locations in south Lebanon.
While Mr Merhi was not the exclusive user of mobile 6091, the common travel nevertheless
provides some reasonable circumstantial evidence linking him to Purple 231.
3600. When Mr Merhi’s wife and son travelled to Iran in September 2004, Purple 231 activated
cells serving Beirut International Airport less than one hour before they went through passport
control. When they returned on 6 October 2004, Purple 231 activated an internal airport cell less
than ten minutes before they passed passport control. Around the same time, mobile 6091 received
a call from a number linked to Mr Sobhi Mohammed Sakr, who travelled on the same flights as
Mr Merhi’s wife and son, consistent with them travelling together. Mobile 6091 also activated a
cell that covered the airport at this time.
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3601. On 3 May 2003, the day when Mr Merhi purchased land in Ain Qana, Purple 231 activated
NABATI3, which provided coverage to the town of Nabatiyeh, south of Ain Qana.
3602. The Trial Chamber has considered whether other members of Mr Merhi’s family,
particularly his wife and children, may have used Purple 231.
3603. However, the geographic and contact profiles of Purple 231 work against this. Purple 231’s
geographic profile can be distinguished from mobile 6091, the family mobile. Purple 231’s most
frequent cell was SFEIR3 during the day—from 10:00 to 20:00—and BRAJNE2 on Sundays and
at night, from 20:00 to 10:00.
3604. Mr Philips concluded, based on this, that Purple 231’s user lived in BRAJNE2’s predicted
coverage area and may have worked in SFEIR3’s. By contrast, mobile 6091’s most frequent cell
was BRAJNE2 throughout the day. The Trial Chamber agrees that Mr Philips’s conclusion is a
plausible explanation, although it notes that it has no evidence of whether or where or when Mr
Merhi worked.
3605. The call sequence table for Purple 231’s calls and SMS messages has 3,212 entries between
19 December 2002 and 15 February 2005. Its top two most frequent contacts were Mr Merhi’s
brother-in-law, with 674 contacts, and Mr Merhi’s brother, with 292 contacts. The sixth was with
the Alfa helpline with 209 contacts. Purple 231 also had 204 contacts with Purple 018 used by Mr
Sabra, 194 with Purple 095 used by Mr Oneissi, 15 with mobile 165 used by Mr Ayyash and ten
with mobile 935 used by Mr Ayyash. The only contact with Mr Merhi’s father, his sisters and
mobile 6091 were outbound calls in a two-week period in September and October 2003.
Co-location with the Grey mobile
3606. Mr Merhi used the Grey mobile almost exclusively to communicate with one person. The
Trial Chamber is convinced beyond reasonable doubt that he was its sole user during its attribution
period. The issue is whether the Prosecution has proved that it co-located with Purple 231 in such
a manner that the only reasonable conclusion is that Mr Merhi was the single user of both mobiles.
3607. Mr Philips analysed the cell site evidence and concluded that Purple 231 and the Grey
mobile activated the same cell within one hour of each other 147 times. On a further 79 occasions
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these two mobiles activated cells which in Mr Philips’s assessment could be travelled within the
time between the calls and therefore would not preclude co-location.
3608. Significantly, he identified only one instance, on Tuesday 28 December 2004, when Purple
231 and the Grey mobile may have dislocated. However, given that the Grey mobile activated
SFEIR3 one minute after activating BOSTAN2, he convincingly explained that the Grey mobile
likely picked up the signal of BOSTAN2, outside of Beirut, while it was in the area of SFEIR3 in
south Beirut. Having carefully reviewed the totality of Mr Philips’s evidence, the Trial Chamber
accepts this explanation.
3609. To summarise Mr Philips’s conclusions on possible co-location between the Grey mobile
and Purple 231, he found:

•

in September 2004, seven instances of ‘could be co-located’, and two of ‘would not
preclude’ co-location;

•

in October 2004, 29 instances of ‘could be co-located’, and 11 of ‘would not preclude’ colocation;

•

in November 2004, 24 instances of ‘could be co-located’, and 19 of ‘would not preclude’
co-location;

•

in December 2004, 31 instances of ‘could be co-located’, and 19/20 of ‘would not preclude’
co-location and 1 to 0 of ‘would preclude’. This was on 28 December, with an explanation
for this immediately above;

•

in January 2005, 33 instances of ‘could be co-located’, and 21 of ‘would not preclude’ colocation; and

•

in February 2005, 23 instances of ‘could be co-located’, and six of ‘would not preclude’
co-location.

3610. This totals 225/226 instances when the mobiles either could co-locate or Mr Philips
concluded that co-location was not precluded. A significant number of these pairs of calls—
namely a call between Purple 231 and another number, either preceded or followed by a call from
the Grey mobile to another number—either activated the same cell, such as SFEIR3 or BRAJNE2,
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or an adjacent cell. Mr Philips’s calculation criteria was of the calls occurring within an hour of
each other, and connecting to cells in which the distance between the centre of their predicted best
server coverage plots could be travelled within the time between the calls.
3611. Mr Philips’s analysis has provided convincing evidence that the two mobiles could be colocating. Added to this is the direct and compelling evidence that Mr Merhi was using the Grey
mobile, and the strong circumstantial evidence connecting him with Purple 231. When these three
strands of evidence are considered in their totality, the Trial Chamber is satisfied the only
conclusion reasonably available is that Mr Merhi was using the two mobiles and that they were
co-locating for that reason. The Trial Chamber is of the view that this confluence of circumstances
is beyond coincidence. Therefore, and considering this evidence in its totality, the Trial Chamber
finds that Mr Merhi was using both Purple 231 and the Grey mobile. The Trial Chamber is
therefore satisfied beyond reasonable doubt that Mr Merhi was using Purple 231. The strongest
piece of evidence comes from that identifying the Grey mobile as Mr Merhi’s.
3612. The issue then is whether he was the single user of both mobiles. The evidence that the
Grey mobiles was his and his alone is overwhelming. Purple 231 was often used close in time and
geographical proximity to the Grey mobile.
3613. The user of this mobile was evidently not someone who was using it to send texts. The
SMS messages sent from mobile 474 were clearly intended for someone else. There is no other
plausible explanation on the evidence. However, there were numerous texts between the Grey
mobile and one other mobile, demonstrating the differences between the two mobiles. The Trial
Chamber cannot make any findings on whether Purple 231 had the alleged characteristics of a
‘cadre’ mobile, as Mr Donaldson suggested. It has no comparative evidence from which it could
draw such a conclusion.
3614. The Trial Chamber has carefully examined Purple 231’s call sequence table, and has found
no usage patterns suggesting that Mr Merhi was not its user. Further, the Trial Chamber has seen
no evidence from which it could conclude that someone other than Mr Merhi was using Purple
231 that would displace this conclusion.
3615. The Trial Chamber has closely scrutinised the calls involving both mobiles in the
indictment period, and a strong pattern emerges of the two mobiles being frequently used in the
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same cell within a short period of time. When this is considered with the evidence associating Mr
Merhi with Purple 231 and the unchallenged evidence that he was exclusively using the Grey
mobile, it leads to one conclusion, namely, that Mr Merhi was the single user of both mobiles in
that period.
3616. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Merhi was the
single user of Purple 231 in the pleaded indictment period, namely from Wednesday 22 December
2004 to Monday 14 February 2005.
(e)

Green 071

3617. On the Prosecution’s case, Green 071 is attributed to Mr Merhi from 24 September 2004
until 7 February 2005. Beyond its geographical profile and its apparent co-location with Purple
231 and the Grey mobile, no evidence connects Mr Merhi with Green 071. The fact that Green
071 was contacting Green 023, which in turn was contacting Green 300—a mobile attributed to
Mr Ayyash, whose personal mobiles Purple 231 was contacting—cannot be used to prove that Mr
Merhi was using Green 071.
3618. The Alfa subscription records do not assist in attributing Green 071 because it was
subscribed using a false identity document. Green 071’s contacts before the attribution period,
Green 300 and Green 023, were also subscribed with false identities.
3619. Whether Mr Merhi was using Green 071 rests solely upon its co-location with Purple 231
and the Grey mobile. There is some reasonable evidence that the three mobiles could be colocating.
3620. Whether this is sufficient to find that the three—which includes Green 071—had a single
user, however, is a different issue and is the next, and ultimate, step. The challenge is determining
this based on the extremely limited number of Green mobile calls, a mere 43, over a four and a
half months period, and then on only 23 days, of which 22 had possible candidate calls for colocation. Complicating this is the smaller number of calls within the indictment period itself, of
only fourteen candidate calls made on nine days in the 43-day period from 27 December 2004 until
Monday 7 February 2005 inclusive.

Case No. STL-11-01/T/TC

1183 of 2642

18 August 2020

R333169

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3621. Mr Philips, unlike Mr Donaldson, would never categorically state, based on cell site
evidence alone, that two or more mobiles had a single user. That is the Trial Chamber’s role as the
fact-finder. To determine this, the Trial Chamber must have first found that Mr Merhi was the
single user of Purple 231 and the Grey mobile at all relevant times.
3622. Mr Donaldson, however, in his report and under the heading, CO-LOCATION

BETWEEN GREEN 3150071 AND 3575231, boldly asserted that Purple 231 and Green 071
were co-locating and hence had a single user in Mr Merhi.7096 Of Green 071, he concluded that
this ‘number is attributable through co-location and geographic profile to the user of 3575231,
which in turn is attributable to Hassan Habib Merhi’.7097 But the evidence of this is weak as it
comes from only 23 calls over 22 separate days.
3623. And, regarding the Merhi Defence’s arguments based on Martić that Mr Donaldson’s
evidence has no probative value, the Trial Chamber, for the reasons expressed at paragraphs 26232647 has given little weight to Mr Donaldson’s conclusions on whether Purple 231 and Green 071
had a single user.7098
3624. The Trial Chamber therefore must closely examine Green 071’s geographic profile and colocation with other two mobiles for evidence supporting its attribution to Mr Merhi.
i.

Possible change in user between Monday 20 and Friday 24
September 2004

3625. The starting point is the Prosecution’s argument that the mobile changed user in September
2004. Mr Donaldson analysed Green 071’s geographic and contact profiles and concluded that its
user changed between Monday 20 and Friday 24 September 2004. This was based on a change in
cell site activation and calls before and after those dates. His view was that its geographical profile

7096

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), pp 75-90, and para. 179.
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 240.
7098
The relevant passage at para. 35 in the Martić Trial Judgment, though, is probably distinguishable on its facts. In
Martić, the analyst was an organiser of and participant in several Prosecution missions to examine documents in the
Croatian State Archives. In his testimony and statement he ‘presented views on and drew conclusions from the
information contained in the documents although he neither possesses expertise in this area nor personal knowledge
of the information’. This is footnoted to a Prosecution filing acknowledging that the witness ‘lacks expertise’. Mr
Donaldson, on the other hand, was actively involved in analysing the evidence in the case, seeking to draw analytical
conclusions, and had the requisite expertise to do this, but up to a point.
7097
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after 24 September became more consistent with Purple 231’s. The Merhi Defence, on the other
hand, suggests that if he is wrong on this, the two mobiles did not have a single user.
3626. From Friday 24 September 2004, Mr Donaldson observed a reduction in the number of
mobiles contacted, a reduced call volume and a change in the main cells activated. Of significance
was that Green 071 never activated SFEIR3 or BRAJNE2 before 24 September 2004. These two
cells, however, became Green 071’s top two cells during the attribution period, from 24 September
onwards. These factors in combination, in his view, establish that Green 071 changed user between
20 and 24 September 2004.
3627. In his report, Mr Donaldson stated that the ‘beginning of this attribution period marks an
observable change in the number’s contacts and geographical profile’.7099 The Trial Chamber
partly accepts his evidence on this point. The mobile was clearly communicating with other
mobiles within a closed network, and Green 071’s calling and cell activation patterns did change
from 24 September 2004. But not as significantly as Mr Donaldson suggests.
3628. Looking at its contact geographical profile, ROUEIS3, HARA2 and MIKAEL2 were in the
five most activated cells both before and after 20 September. After 20 September, Green 071
activated these three cells for a combined seven times, while it activated SFEIR3 20 times and
BRAJNE2 10 times. Between 3 August and 20 September 2004, by contrast, there were 50
activations of ROUEIS2, 33 of HARA2 and 24 of MIKAEL2.
3629. But Green 071 was involved in only 43 calls (plus three incoming service texts) after 24
September 2004, making a total of 46 cell activations, including end cell. The top five cells
activated both before and after that date, as the Merhi Defence points out, were all in south Beirut.
The network coverage maps show that these six cells are all contiguous and cover an area of around
less than two square kilometres. This is shown on the two Google Earth maps extracted above, that
show some evident cell coverage overlap.

7099

Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 180.
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3630. In this respect, it is important here to reiterate Mr Philips’s words of caution expressed in
his report on the possible co-location of the three mobiles:
It must be remembered that the best coverage plots are computer predictions of the areas
over which any cell is estimated to provide best server coverage.
There will also be areas outside of the best server coverage plot where the cell also provides
some best server coverage, but are not shown, and also some areas within the plot where
the cell does not provide the best server coverage.7100

3631. This change in geographical profile alone could not prove a change in user, especially as
there is no evidence of where in the cell the mobile was when activating it, and because of the
contiguous and overlapping nature of the cells activated. Mr Philips also testified that the coverage
of cells extends beyond the networks’ best server coverage plots. The Trial Chamber therefore
does not find the marginally altered geographical profile—based on 46 later cell activations on 23
days over four and a half months—particularly persuasive.
3632. Similarly, the change in the contact profile, of itself too, cannot prove a change in user.
Between 24 August and 20 September 2004 Green 071 had 190 contacts. These were exclusively
with Green 026, 080, 290 and 023, and receiving service SMS.
3633. However, from Friday 24 September onwards, with the exception of two brief inbound
calls from Green 026 and Green 290—respectively, on 24 September and 1 October 2004—it
communicated exclusively with Green 023. Its first call with Green 023 was on 25 August 2004
and it had four further calls with that number before 24 September 2004. Its remaining 51 calls
with Green 023 were between Friday 24 September and Monday 7 February 2005.
3634. Before Monday 20 September 2004, Green 071 communicated with Green 026, Green 280,
Green 290 and Green 023. It did so after that date as well, but made and received far fewer calls
and almost all were with Green 023. Taking this fact alone, of itself it could suggest a change of
user. Or, just as plausibly, the user could have stopped communicating with the other mobiles,
based on whatever the reason was for the network’s existence.

7100

Exhibit P2120, p. 14, paras 3.2.2.4-3.2.2.5.
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3635. Putting the two profiles, geographical and contact, together shows that something changed
after 20 September 2004. As noted, a change in user is one possibility; another is a change in the
reason for contacting others in the closed network. Or the user, as the Merhi Defence suggests,
could simply have moved house. And the number 071—that is the Alfa network SIM 071—did
not change handset as shown by using the same IMEI. Further, the Prosecution presented no
evidence of who could have been an alternate user of Green 071 before 20 September 2005 based
on analysing call patterns, and co-location with any ‘non-network’ mobiles.
3636. The Trial Chamber is of the view that the case for a change in user from Monday 20
September 2004, while credible, is not that strong. However, it does not necessarily logically
follow, as the Merhi Defence suggests, that if mobile’s user did not change from 24 September,
then Mr Merhi could not have been its single user. The Trial Chamber had no evidence of Green
071’s possible co-location with any other mobiles before 20 September, whose geographical and
contact profile it could examine, in order to draw a firm conclusion that its user had changed from
that date.
ii.

Co-location between Green 071 and Purple 231, and Green 071 and
the Grey mobile

3637. Without the Grey mobile any connection between Green 071 and Purple 231 is very weak.
It is based on 22 calls over a period of less than five months, in which the cell site expert Mr Philips
could place it no higher than having consistency ‘with being used by the same person over the
period analysed’. Consistency certainly does not equate to proof beyond reasonable doubt, and
without the Grey mobile, the Trial Chamber would be unable to reach that threshold of proof.
3638. The most convincing evidence for attributing Green 071 to Mr Merhi is of cell activations
that were close in time to some of those of Mr Merhi’s two personal mobiles, Purple 231 and the
Grey mobile. These, in Mr Philips’s view, are consistent with co-location. Or, as he put it in his
report, the calling characteristics are such as to ‘very strongly support the proposition that they
could be being used by a single person’ (italics added). Mr Philips did not say ‘were being used
by a single person’.
3639. Examining the attribution period, Green 071 was involved in only 43 calls and receiving
three service SMS. But the mobile was active, in the sense of making calls, and receiving calls and
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texts on only 23 days. On 22 of these days Purple 231 was also active. The Grey mobile was active
on all bar three of the 23 days, namely 28, 29 and 30 September 2004. Sunday 16 January 2005
was the only day on which Purple 231 did not activate any cells, while on that day, the Grey mobile
received two texts and made one call between 18:36 and 18:37, activating SFEIR3.
3640. The Trial Chamber, as explained above, is satisfied that Mr Merhi was using the Grey
mobile and Purple 231. Based on this finding, the Trial Chamber can move to compare, in a manner
that Mr Philips could not—as he could not make such a determination—whether Green 071 was
co-locating with those two mobiles. And if so, whether the three mobiles had Mr Merhi as their
single user.
3641. The list below shows the total number of possible co-locations between Green 071 and
either of the two personal mobiles that Mr Merhi was using. Regarding the possible co-location of
Purple 231 and Green 071, Mr Philips concluded in summary that there were:

•

in September 2004, seven instances of ‘could be co-located’, and nine of ‘would not
preclude’ co-location;

•

in October 2004, one instance of ‘could be co-located’, and one of ‘would not preclude’
co-location;

•

in November 2004, no instances of either;

•

in December 2004, one instance of ‘would not preclude’ co-location;

•

in January 2005, five instances of ‘could be co-located’, and two of ‘would not preclude’
co-location; and

•

in February 2005, no instances of either.

3642. Mr Philips also concluded, in summary form, regarding possible co-location between the
Grey mobile and Green 071, that there were:

•

in September 2004, two instances of ‘could be co-located’, and three of ‘would not
preclude’ co-location;
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•

in October 2004, one instance of ‘would not preclude’ co-location;

•

in November 2004, two instances of ‘could be co-located’;

•

in December 2004, one instance of ‘would not preclude’ co-location;

•

in January 2005, three instances of ‘could be co-located’, and one of ‘would not preclude’
co-location; and

•

in February 2005, one instance of ‘could be co-located’.

3643. In totality, he identified 40 examples over the wider attribution period of 24 September
2004 to 7 February 2005.
3644. During the more confined indictment period of Thursday 11 November 2004 to Monday
14 February 2005, Mr Philips found only nine instances where the two sets of mobiles—namely,
the Grey mobile and Green 071, and Purple 231 and the Grey mobile—‘could be co-located’ and
five in the category of ‘would not preclude’ co-location. These fourteen calls are broken down into
two on 27 December, eleven in January 2005, and one on Green 071’s last day of use,
7 February 2005.
3645. The sample size in the indictment period was tiny—a mere fourteen calls made on nine
days in a 43-day period—comprised of one day in December 2004, seven in January 2005 and one
in February 2005. The vast majority of possible co-locations that Mr Philips analysed involved not
Green 071, but rather the Grey mobile and Purple 231. This is as opposed to the three being
together or in their other possible combinations of Green 071 and the Grey mobile, and Green 071
and Purple 231.
3646. Mr Philips found that on 26 occasions in the attribution period Green 071 activated cells
within one hour of Purple 231. Fourteen of these activated the same cell and the other 12 activated
cells that, in Mr Philips’s opinion, could be travelled within the time between the calls. Mr Philips
did not identify any pairs of calls that were inconsistent with the mobiles having a single user.
3647. Mr Donaldson, by contrast, analysed pairs of calls within ten minutes of each other and
found seven instances when Green 071 and Purple 231 activated the same cell. On three occasions
these two mobiles activated cell towers which were less than one kilometre apart.
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3648. Furthermore, he concluded that Green 071’s geographic profile was similar to Purple
231’s. SFEIR3 and BRAJNE2 were the top two cells activated for Green 071 and Purple 231. Both
mobiles, in his view, tended to use SFEIR3 during the day and BRAJNE2 at night. For Green 071,
14 out of 20 activations of SFEIR3 occurred between 10:00 and 20:00. Eight out of ten activations
of BRAJNE2 occurred between 20:00 and 10:00. Similarly, SFEIR3 was the top cell activated for
Purple 231 between 10:00 and 20:00 from Monday to Saturday, whereas BRAJNE2 was the top
cell outside of those hours. Mr Merhi’s home falls within the predicted best server coverage of
BRAJNE2. His thesis was that the mobiles’ single user lived in the BRAJN2 cell area and worked
in that of SFEIR2.
3649. This assessment, however, does not really hold for Green 071’s 20 activations of SFEIR3.
Of its 20 activations of that cell, eight were before midday—including one at 00:29 on 29
September—seven were between midday and 18:00, and the remaining five occurred after 18:00.
Thus, eleven of the 20 occurred between 18:00 and 06:00.
3650. Of Green 071’s ten activations of BRAJNE2 from 24 September 2004 onwards, six were
in the evening (after 19:18), and four were in the morning (between 06:19 and 10:45). This is more
consistent with Mr Donaldson’s theory, but does not explain the SFEIR3 activations ‘out of hours’,
so to speak.
3651. The Trial Chamber accordingly does not see the same pattern here as argued by Mr
Donaldson, which suggest activations of BRAJNE2 in the evening when Mr Merhi was at home,
and his activating SFEIR3 when he was out working somewhere else. No real pattern has emerged
for Green 071’s activations of SFEIR3 from which positive conclusions one way or another can
be drawn.
3652. The Trial Chamber has examined the pairs of calls identified by Mr Philips as falling into
the two categories of ‘could be co-located’ and ‘would not preclude co-location’. These are:

•

In September 2004:
1) on 24 September, between 17:35 and 17:47, and activating SFEIR3, Purple 231
made a call, Green 071 received a call and the Grey mobile received a call;
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2) on 25 September, at 19:18 and activating ANQOUN2 in south Lebanon, Green 071
received a call. At 20:12, activating NAAMEH1 which lies between that cell and
Beirut, Purple 231 made a call; the geographical centres of the two cells are about
29 kilometres apart.
At 20:28, Green 071 made a call, activating ROUEIS3 in south Beirut. Activating
BRAJNE2, Purple 231 received a call at 20:45. At 20:50, and activating the same
cell, the Grey mobile made a call. Twelve minutes later, at 21:02, Green 071
received a call, activating HARA3, whose geographical centre is about 1.5
kilometres from BRAJNE2’s;
3) on 26 September, in the evening and within a five minute period, both Green 071
and the Grey mobile made calls, activating adjoining cells in Haret Hreik;
4) on 27 September, in the morning and within seven minutes, Green 071 received a
call and the Grey mobile made a call, activating SFEIR3;
5) on 28 September, and within 42 minutes, Green 071 and Purple 231 activated
SFEIR3 and MATAR6, cells that are around five kilometres apart. Almost six hours
later, from 14:07 to 16:20, both activated SFEIR3 six times. Between 18:48 and
19:33 the two mobiles activated SFEIR2 and SFEIR3 five times;
6) on 29 September, Green 071 and Purple 231 activated SFEIR2 and SFEIR3 three
times over an hour and ten minutes, mid-afternoon;
7) on 30 September, Green 071 and Purple 231 activated BRAJNE2 within two
minutes in the late evening;

•

In October 2004:
8) on 4 October, Green 071 activated ROUEIS3 at 14:07 for a call, and at 14:52,
activating nearby SFEIR3, the Grey mobile received a call. The cells’ geographical
centres are about 1.25 kilometre distant; and
9) on 7 October, Green 071 and Purple 231 activated SFEIR3 in calls five minutes
apart from 14:09, followed by Purple 231 activating nearby HADATH3 at 15:07.
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•

In November 2004:
10) on 6 November, Green 071 and the Grey mobile activated BRAJNE2 to make calls
two minutes apart, at 10:34 and 10:36; and
11) on 9 November, Green 071 and the Grey mobile activated SFEIR3 to receive texts
at 14:55 and 15:23.

•

In December 2004:
12) on 27 December, Green 071 made a call and activated BRAJNE2 at 09:56. At
10:22, 26 minutes later, the Grey mobile received a text and activated BIRABD3.
The geographical centres of these cells are around 1.2 kilometres apart.

•

In January 2005:
13) on Sunday 2 January, at 19:14 the Grey mobile made a call, and at 19:18 Green 071
made a call, with both activating BRAJNE2;
14) on Wednesday 12 January, at 20:20 Green 071 received a call, and at 20:22, Purple
231 made a call, with both mobiles activating BRAJNE2;
15) on Thursday 13 January, at 19:48 and 19:50 and both activating SFEIR3, Purple
231 received and Green 071 made a call;
16) on Friday 14 January, Green 071 and Purple 231 activated BRAJNE2 in making
calls four minutes apart, at 19:55 and 19:59;
17) on Saturday 15 January, Purple 231 activated ZALKA1 to receive a text at 18:41,
Green 071 made a call and activated SALOUM2 at 18:51, followed by Purple 231
making a call at 18:52, activating SINFIL3. The geographical centres of ZALKA1
and SALOUM2 are about 3.5 kilometres apart, and there is about 750 metres
between those of SALOUM2 and SINFIL3; and
18) on Thursday 20 January, in a period of 55 minutes from 06:01, and activating
SFEIR3, Green 071 made a call, the Grey mobile received and sent a text, and
Green 071 received a call. Later, at 14:38 and 14:47, activating HARA2 and
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BRAJNE2 respectively, Green 071 received a text, and the Grey mobile made a
call. The cell centres are around 1.25 kilometres apart.

•

In February 2005:
19) on Monday 7 February, activating BRAJNE2 at 10:45, Green 071 made a call, and
58 minutes later the Grey mobile received a service SMS.

3653. For these activations, the Trial Chamber has only added in the activation of either the Grey
mobile or Purple 231 that was the closest in time to one of Green 071’s cell activations. This is
because the combination of all three is unnecessary for analysing the possible co-location of Green
071 with either of Mr Merhi’s personal mobiles. For analytical purposes, as Mr Merhi was using
both personal mobiles, it does not matter which co-locates with Green 071, nor in what order.
3654. The Trial Chamber is of the view that the Prosecution could not establish co-location
between Purple 231 and Green 071 without the Grey mobile. Similarly, the Prosecution could not
rely only on a combination of the cell activations of Green 071 and the Grey mobile to prove that
they were co-locating and had a single user. Only the combination of the Grey mobile and Green
071, and Purple 231 and Green 071, could prove that Mr Merhi’s personal mobiles were colocating with the Green network mobile.
3655. On one hand, it is clear that on some days there is a reasonable case that Green 071 colocated with either the Grey mobile or Purple 231 or both. Activations of the same cell within
minutes—by the three different mobiles—provide examples of this. But on the other hand the
sample size is very small, and over a relatively lengthy period for the number of activations
involved, and does not factor in the quantity of mobile connections, numbering in the thousands,
in that area of Beirut at the time.
3656. To illustrate, on 24 September 2004, 28 September 2004 in the afternoon, 29 September
2004, 30 September 2004, 7 October 2004, 9 November 2004 and 12 January 2005, Green 071
had close-in-time calls with Purple 231 and or the Grey mobile that fit the pattern identified by Mr
Donaldson. Between 10:00 and 20:00 the mobiles activated SFEIR3. Between 20:00 and 10:00
they activated BRAJNE2.
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3657. This, however, is also consistent with two people living and working in the same areas and
may not necessarily lead to the conclusion that the mobiles had a single user, especially given that
many people may live and work in these areas of Beirut. As Mr Philips and Mr Donaldson both
acknowledged, to conclude that two mobiles had a single user, there must be a diversity of
examples of co-location combined with movement.7101 Indeed, Mr Donaldson testified―and based

upon his years ofanalysing Lebanese call data and cell site records―that for ‘just a single sector
in Beirut you will have thousands of numbers used within the same hour.’7102
3658. Also weighing against the attribution of Green 071 to Mr Merhi is the small number of
calls available for analysis. Further, their cell activations were concentrated in Bourj Brajneh and
Haret Hreik in Beirut. Only on five occasions, did Green 071 activate cells outside this main area
of concentration. However, when Green 071 activated BRAJNE2 or SFEIR3 outside the ‘usual’
hours identified by Mr Donaldson, on at least five occasions Purple 231 or the Grey mobile also
activated the same cell at the ‘unusual’ time.7103
3659. There was also little movement of Green 071 from which co-location could be concluded.
The most ‘extreme’ example of movement is the activation on 25 September 2004 of ANQOUN2,
some 50 or so kilometres south of Beirut. The only other two movements out of southern Beirut,
were first in activating MEA2, which provides coverage to the airport, on 27 September 2004, and
second in activating WARDIE3 and WARDIE2 in central Beirut in the same call on 23 December
2004. The movement of this mobile, with those three exceptions, was confined to the same cluster
of cells in south Beirut.
3660. Mr Philips emphasised that it is the combination of: the period of calls, the frequency of
calls and the movement of the mobiles, which allows a conclusion of single user attribution based
on co-location. Here, the element of real movement is lacking. The ANQOUN2 activation on 25
September provides the only example when either Purple 231 or the Grey mobile were used in a

7101

John Edward Philips, T. 20 April 2017, p. 60; Andrew Donaldson, T. 4 July 2017, pp 8-11.
Andrew Donaldson, T. 4 July 2017, p. 9.
7103
This occurred on 27 September 2004, 6 November 2004, 2 January 2005, 20 January 2005 and 7 February 2005.
Similar activity occurred on 13 and 14 January 2005, but at times that were more consistent with the periods identified
by Mr Donaldson.
7102
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manner that made co-location possible by virtue of the common movements of the mobiles.
Otherwise the common activations were of cells in a confined area in southern Beirut.
3661. The Trial Chamber must exercise any evidential doubt in an Accused’s favour. So the
ultimate question is whether the patterns of use are such that the only conclusion reasonably
available from the evidence is that the reason that Green 071 and Purple 231, and Green 071 and
the Grey mobile appeared to be co-locating is that they had a single user in Mr Merhi.
3662. It is useful here to compare the activations of the network and personal mobiles attributed
to Mr Ayyash and to Mr Badreddine and their co-location and hence whether single-user
attribution can be concluded. There is a qualitative difference between those the Prosecution
attributes to the other two in both the number of calls and the movements of the mobiles.
3663. Green 300 is attributed to Mr Ayyash. But compared to Green 071, Red 741, which is also
attributed to him, had 83 candidate calls on ten days in the 32-days from 14 January to 14 February
2005 inclusive. Mr Philips calculated 39 possible co-locations of Red 741 with Green 300, Blue
233 or Mr Ayyash’s personal mobile 091. Green 300 had 94 candidate calls on 29 days between
22 November 2004 and 14 February 2005. It had 34 possible co-locations with Mr Ayyash’s
personal mobiles 935, 170, 091, and with the network mobiles, Yellow 294 and Blue 233. Blue
233 had 181 candidate calls every day on 36 days from 10 January to 14 February 2005. It had 58
possible co-locations with Mr Ayyash’s personal mobiles 935, 170, 091. This is far more than the
calls attributed to Mr Merhi.
3664. Regarding Mr Badreddine and Green 023, Mr Philips analysed 1,421 calls over a selected
15 days. He concluded that on these days Green 023 had 55 possible co-locations with one of Mr
Badreddine’s other mobiles, broken down into 42 with personal mobile 663, nine with sequential
mobile 944 and four with personal mobile 354. He concluded that Green 023 may have co-located
with these other mobiles on fourteen days, on 28, 29, 30 September, 1, 20 October 2004, 11, 12,
15, 18, 19, 28, 31 January, 11 and 12 February 2005. Thirty-one of the possibly co-locating call
pairs occurred within five minutes. Further, cell activations of another 41 pairs of calls with
mobiles 663 and 944, in his view, would not have precluded the mobiles’ co-location with Green
023.
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3665. On the element of movement, Green 023, frequently moved well outside of its most used
cells in southern Beirut over the 15 days analysed. On five days, Mr Philips found movement from
which there was possible co-location of Green 023 with Mr Badreddine’s personal mobiles
including activating the same cells within a short period. This included its movements between
Beirut and the Jounieh area, 20 kilometres to its north. This provided strong evidence of common
movement between the personal mobiles attributed to Mr Badreddine and the Green network
mobile, 023.
3666. In the Trial Chamber’s view there is insufficient evidence to make a finding to the high
standard of beyond reasonable doubt that Mr Merhi was using Green 071. There were an
inadequate number of calls, and significantly, a lack of movement from which it could positively
conclude that Green 071 was co-locating with either Purple 231 or the Grey mobile in a manner in
which the two personal mobiles, plus Green 071, had a single user. The main distinction between
Green 071 on the one hand, and Green 300 and Green 023 on the other, is that these latter two
mobiles had far more calls and much greater movement from which conclusions of co-location
and thus their having a single user could be drawn.
3667. While the Grey mobile and Purple 231 had a single user in Mr Merhi, there is insufficient
evidence to reach the high standard of beyond reasonable doubt that Mr Merhi was also using
Green 071.
(f)

Conclusion

3668. The evidence that Mr Merhi was using the Grey mobile is incontrovertible. The evidence
was not challenged by the Defence.
3669. Purple 231 is associated with Mr Merhi, primarily through the furniture delivery to his
home in November 2004, and the similarity of its contact and geographical profile with mobile
6091. Its top two contacts were his brother in law and his brother. Its geographical profile is
consistent with Mr Merhi’s residence in south Beirut. The four highlighted instances of common
travel in Lebanon, between Purple 231 and mobile 6091, also provide support to Mr Merhi being
its user. Additionally, there is no evidence connecting it with anyone else.
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3670. The evidence establishes the co-location of Purple 231 and the Grey mobile. The only
reasonable conclusion in these circumstances is that they had a single user in Mr Merhi.
3671. The evidence of Purple 231’s and Green 071’s geographical profiles and cell activations,
however, is insufficient to establish that Mr Merhi was the single user of Green 071. Adding the
cell activations of the Grey mobile does not alter this conclusion. The sample size, and the lack of
common movement between Green 071 and the other two mobiles, is too small to establish beyond
reasonable doubt that Mr Merhi was the single user of Green 071.

D.

Hussein Hassan Oneissi—Purple 095

3672. Hussein Hassan Oneissi, formerly known as Hussein Hassan Issa, was born on 11 February
1974, and married to Hala Bachir, whose date of birth is 30 November 1976. They entered into a
marital contract in June 1999 in Baabda, and as of June 2012 had three children.7104
3673. The Prosecutor, in the amended consolidated indictment, pleads that Mr Oneissi used one
of three ‘Purple phones’, which ‘were used from at least 1 January 2003 until 16 February 2005’.
Mr Merhi, Mr Oneissi and Mr Sabra allegedly used their personal mobiles, ‘“colour-coded Purple

Phones”, in relation to preparations for the attack’. The three mobiles ‘were used to coordinate the
false claim of responsibility’. A ‘history of contact between ONEISSI, SABRA and MERHI’
between January 2003 and 16 February 2005, is also pleaded.7105
3674. The Prosecution relies upon the analysis of Mr Andrew Donaldson to prove that Mr Oneissi
was using Purple 095 at the time relevant to the charges against him, namely, between
22 December 2004 and 14 February 2005. Mr Donaldson prepared a report, ‘Evidence of
Telephone Attribution Hussein Hassan Oneissi’, in which he concluded that Purple 095 was
attributable to Mr Oneissi from at least 9 January 2003 until 16 February 2005.7106
3675. Mr Donaldson was working with incomplete cell site data. Records were available of the
cells to which Purple 095 connected when it made calls from 9 January 2003 onwards. Mr

7104

Exhibit P1066 (Family civil status register extract for Hassan Oneissi), p. 2; exhibit P1069 (Lebanese marriage
certificate of Hussein Issa to Hala Bachir and family personal status extract from the Residents’ Records of the 1932
Census).
7105
Amended consolidated indictment, paras 15 (e), 16-17, 19 (d); Prosecution’s updated pre-trial brief (Ayyash,
Badreddine, Oneissi and Sabra case), para. 115.
7106
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 1.
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Donaldson, however, had no cell site data until 1 August 2004 for incoming calls or texts, namely,
of the cell to which a mobile connected when it received calls, and received or sent text
messages.7107 This means that the location of the mobile was unknown. Further, the end cell data
for voice calls was available only from 1 October 2004.7108

1.

Summary of evidence

3676. Purple 095 is the SIM used in at least four consecutive handsets between 31 July 2004 and
16 February 2005. It was a pre-paid Alfa Active mobile subscription. It was activated on 28
December 2002 and deactivated on 17 March 2005, after its last use on Wednesday 16 February
2005.7109 Like Purple 231, attributed to Mr Merhi, Purple 095 was subscribed in the name of the
unknown Ibrahim Imad.7110
3677. The attribution of Purple 095 to Mr Oneissi, according to Mr Donaldson, is based on Purple
095’s call data records, cell site records, contact and geographic profile and documents and witness
evidence relating to Mr Oneissi’s change of name, his familial relationships, residence and use of
professional services throughout the attribution period.7111
3678. For Mr Donaldson, Purple 095 was a personal mobile that Mr Oneissi used ‘to call family
members prominently’, and was provided as contact number on a number of documents along with
a name.7112 He acknowledged that Mr Oneissi’s wife may have used it on occasions.7113 His
assessment was that:
The use of Purple 095, to me, is very typical, normal personal phone use. It’s used to call
family members prominently. It is provided on regular occasions alongside a name. This

7107

Exhibit P1223 (Call sequence table of Purple 095), pp 1-194; exhibit P1949 (Attribution report of Andrew
Donaldson regarding Mr Oneissi), para. 12; Andrew Donaldson, T. 21 June 2017, pp 99-100.
7108
Mr Donaldson did not note this in his report, exhibit P1949, but it is apparent in Purple 095’s call sequence table,
exhibit P1223. See also Gary Platt, T. 7 February 2017, pp 64-65; Prosecution final trial brief, para. 540.
7109
Exhibit P914 (Subscriber note for Purple 095); exhibit P1223 (Call sequence table of Purple 095); Andrew
Donaldson, T. 21 June 2017, pp 89-92.
7110
Exhibits P914, P900 (Subscriber note for Purple 231). Different addresses were given for Mr Imad in the two
subscriptions. Purple 231 was activated on 14 December 2002.
7111
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 1, 4-8, 11, 15-19.
7112
Andrew Donaldson, T. 21 June 2017, pp 74-75.
7113
Andrew Donaldson, T. 25 August 2017, p. 59, T. 18 October 2017, pp 74-80.
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doesn’t, to me, have many traits of somebody who is trying to hide their phone number. It
appears to be a perfectly normal phone to me.7114

3679. Regarding its discovery, Mr Donaldson testified that the Lebanese ISF identified Purple
095 as a ‘suspect phone’ and provided this information to the UNIIIC. This was in November
2008. The ISF believed that it had identified Hussein Hassan Issa as its user. Mr Donaldson stated
that he and his team sought to independently test its veracity and collect all relevant information
about the mobile and its user.7115
3680. The evidence underlying the attribution of Purple 095 to Mr Oneissi comes from business
and official documents, the testimony of one witness who provided services to Mr Oneissi as Mr
Hussein Hassan Issa, and the mobile’s contact and geographical profile. Mr Donaldson in his
report and testimony analysed this evidence. The Trial Chamber has assessed Mr Donaldson’s
evidence in light of the underlying evidence. It has not, as explained elsewhere, 7116 simply accepted
Mr Donaldson’s assertion in his report that this ‘number was attributable to’ Mr Oneissi from at
least 9 January 2003 to 16 February 2005.
3681. During the attribution period, Purple 095 had 195 contacts with Purple 231, used by
Mr Merhi, and 82 with Purple 018, attributed to Mr Sabra.7117
(a)

Documentary evidence
i.

Judicial decision ‘correcting’ the family name to Oneissi from Issa,
January 2004

3682. All documents bar one underlying Mr Donaldson’s attribution of Purple 095 to Mr Oneissi
relate to Mr Hussein Hassan ‘Issa’. The sole exception comes from the Civil Court of Jwaya, that
on 12 January 2004, issued seven decisions correcting the family name of Mr Hussein Hassan Issa,

7114

Andrew Donaldson, T. 21 June 2017, p. 74.
Andrew Donaldson, T. 21 June 2017, pp 74-79. See also Andrew Donaldson, T. 25 August 2017, p. 67,
T. 19 September 2017, pp 17-22; exhibit 5D414 (Information from ISF regarding Purple 095); exhibit 5D418
(Investigator Notes – Finding the Communication Networks). The UNIIIC received information from the ISF on 22
November 2008, that it believed that ‘they may have identified the user of the telephone 3598095, who the ISF
hypothesise may have placed the Abu Adass tape in the tree at Riad Al Solh Square. The ISF believe the user may be
Hussein Hassan ISSA’, exhibit 5D414.
7116
See sub-section (A) ‘Single user analysis’, (5) (b) ‘Methodology and Trial Chamber’s approach to evaluating this
evidence’.
7117
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 31.
7115
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and his six brothers, from ‘Issa’ to ‘Oneissi’. This was based upon an error incorrectly registering
the name of their father, Mr Hassan Ali Issa, as Issa instead of Oneissi.7118
3683. Consequently, on the Prosecution’s case, Hussein Hassan Issa and Hussein Hassan Oneissi
are the same person, namely, Mr Oneissi, and the names are interchangeable.7119
ii.

Subscription for Purple 095

3684. An extract from Alfa’s subscriber database provides the same subscriber names for Purple
095 and Purple 231, namely Ibrahim Imad.7120
3685. Mr Donaldson explained that he had found from his years of experience, and his wide range
of inquiries in attempting to identify the users of many numbers, that Lebanese mobile
subscriptions frequently do not provide the actual user’s identity. Generally speaking, although a
subscription for a number could be in one name, ten documents could consistently attribute it to
another person. Therefore, in his view, other documents are more reliable than the mobile
subscription. He would therefore defer to them in attributing a mobile number to a particular
person.7121
3686. Similarly, his experience of reviewing mobile records revealed that, often, mobile
subscriptions are not updated. On multiple occasions, for example, he had seen a father subscribing
three lines and then passing them to his children. Thus, the mobiles’ named subscriber never used
them.7122
3687. Hence, in Mr Donaldson’s view, subscriber notes in isolation must be considered with
caution.7123

7118

The court had corrected their father’s family name on 25 March 2002. Exhibit P1876 (Judicial decisions by the
Civil Court of Jwaya), pp 25-27 (ERNs 60216331-60216333); exhibit P1066.
7119
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 7.
7120
Exhibit P914; exhibit P900; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para.
10; Andrew Donaldson, T. 21 June 2017, pp 89-90.
7121
Andrew Donaldson, T. 22 June 2017, p. 47.
7122
Andrew Donaldson, T. 22 June 2017, pp 47-48.
7123
Andrew Donaldson, T. 22 June 2017, p. 46.
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iii.

Bank documents

3688. The Trial Chamber received into evidence documents from four banks bearing Hussein
Issa’s name.
a.

Application to Audi Bank

3689. The first set of documents relates to the Audi Bank. On 15 January 2003, an application
was made to open a joint bank account at ‘Bank Audi S.A.L.’ signed by Hussein Issa and
Ms Fatima Darwish, to which is annexed a contract to open a joint account. Al-Hadath, Al-Jamous
Street, Building Ahmad Abbas, 7th floor is listed as the applicants’ address. Purple 095 is listed as
a contact number with another number, ending in 188.7124 Fatima Darwish is Mr Oneissi’s
mother.7125
3690. Hussein Issa opened another account with Audi Bank in the following month, on 25
February 2003. As in the application of 15 January 2003, Purple 095 is listed with mobile 188 as
the contact numbers, and Hadath / Jamous, Building Ahmad Abbas, as the address. Attached to
the application is a copy of Mr Issa’s identity card, which lists his date and place of birth as 11
February 1974, Beirut.7126
b.

Application to the Lebanese Canadian Bank

3691. The second bank is the Lebanese Canadian Bank. In June 2010, it produced an application
from the ‘rightful economic holder Mr. Bilal Mohammed Kheireddine and/or Mr. Hussein Hassan
Issa’, to open a joint bank account at the Lebanese Canadian Bank S.A.L., dated 1 March 2004,
with a contract to open and activate credit accounts at the bank.7127
3692. In the client form, Purple 095 is listed as the contact number and Al-Jamous Street, Ahmad
Abbas Building, 7th floor as the address. The form also contains information concerning Mr Issa’s
deposits with Audi Bank.7128

7124

Exhibit P1877 (Application and contract to open a joint account at Bank Audi S.A.L.), p. 1.
Exhibit P1066. See also exhibit P1876, ERN 60216337; exhibit P1877, p. 11. Ms Darwish’s family name is also
spelt ‘Darwich’ in English translations. Nothing turns on this as these are common transliterations of the same Arabic
name.
7126
Exhibit P1878 (Application to open an account at Bank Audi S.A.L.), pp 1, 5.
7127
Exhibit P1879 (Application and contract to open a credit account at the Lebanese Canadian Bank S.A.L.).
7128
Exhibit P1880 (Lebanese Canadian Bank S.A.L. Know Your Client form), p. 1.
7125
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3693. The bank also stated that it had an account in the name of ‘Mr. Hussein Hassan Issa and /
or Kheireddine Bilal Ahmad at our branch in Al-Chiyah’, that was closed on 31 August 2004.7129
Although Mr Kheireddine’s given names differ on the documents, the account number is the same.
c.

Loan application to Bank Saderat Iran and related evidence

3694. The third bank, Bank Saderat Iran, provided an undated loan application in the name of
and signed by Hussein Issa, listing Purple 095 as his contact number, with the same address as in
the other applications.7130

It was at the bank’s El‐Ghobeiri Branch, and was for the purchase ofa

newly built apartment in Hadath.
3695. On the application, Mr Issa’s occupation was listed as a freelance accountant earning
approximately USD 800 per month, while his wife, Hala’s, was also listed as an accountant,
working at ‘FVF’ in Bir-El-Abed, and earning a USD 400 salary. He had had five years of work
as a freelance accountant.
3696. According to two bills, signed by Hussein Issa, in favour of Bank Saderat Iran, the bank
provided loans of USD 23,800 and USD 500, totalling USD 24,300. 7131
3697. The loan was processed on 21 July 2003, and was of USD 18,467 for the ownership of
‘Real Estate 233, Section G/24’ in El-Hadath. The title deed was submitted for the transaction.

The loan was repaid in monthly deposits on Mr Issa’s bank account at the El‐Ghobeiri Branch,
without any cash withdrawals.7132
3698. The relevant documents also include a title deed on divided co-ownership, dated 7 October
2002, issued by the Secretariat of the Land Registry of Baabda, Real Estate Zone El-Hadath,
concerning land registry plot number 233, real estate number G/24. The property was divided into
lots between Hassan Hussein Ali and Ahmad Abass. At the top of the document, the name ‘Hussein
Issa’ is handwritten.7133 Who wrote it and when is unknown.7134

7129
7130
7131
7132
7133
7134

Exhibit P1879, p. 1.
Exhibit P641 (Bank Saderat Iran loan application form and loan bills), ERN 60276504.
Exhibit P641, ERN 60276506. Bills 021090/2001 and 022211/2001.
Exhibit P641, ERN 60276501.
Exhibit P641, ERN 60276502.
Prosecution submissions, T. 21 June 2017, pp 83, 85-87, T. 22 June 2017, p. 7.
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3699. The loan application was accompanied by an undated loan guarantee to Bank Saderat Iran
from Mr Ahmad Abbas for Mr Hussein Issa.7135
3700. Mr Abbas is a construction developer specialising in apartment building. He stated that
Real Estate number 233, section G/24, which is also known as the Ahmad Abbas and Sons
Building (his company name) was part of a project he developed in Hadath between 1999 and
2002. This building complex has seven blocks and is just beside the Lycée des Arts. Building G
would usually be the seventh building in a complex. He had sold approximately 3,000 apartments
since 1990. By 2002 he had sold all the apartments.7136
3701. Mr Abbas did not know Mr Issa, but he did not rule out that he might have seen him, but
without remembering him, as he had had some 3,000 clients.7137 Generally, his clients would
provide an irrevocable power of attorney to the bank, the contract would be signed, the bank would
pay the remaining amount to him and the client would repay the loan to the bank. Mr Abass would
also provide a loan guarantee to the bank for the client. The client would not be involved in the
loan guarantee process.7138 Mr Abbas was uncertain if his office had any records regarding Mr Issa
but that any would be similar to the Real Estate Directorate’s.7139
d.

Application to Blom Bank S.A.L.

3702. The fourth bank is the Blom Bank S.A.L., where, on 13 September 2004, Hussein Hassan
Issa opened an account at its Rmeil branch. Purple 095 is again listed as his contact number with
a landline, ending in 555. The address is the same as for the previous applications, of Al-Hadath,
Al-Jamous, Ahmad Abbas Building, but with some additional information, namely, ‘near Lycée
des Arts, Residence Hussein Issa’.7140
3703. Mr Issa’s place and date of birth is also the same, namely 11 February 1974, Beirut.7141
The place of register is Shhour, Tyre.7142

7135
7136
7137
7138
7139
7140
7141
7142

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P641, ERN 60276505.
P645 (Witness statement of Ahmad Abbas), paras 9, 11, 13-16.
P645 (Witness statement of Ahmad Abbas), para. 20.
P645 (Witness statement of Ahmad Abbas), paras 18-19.
P645 (Witness statement of Ahmad Abbas), paras 20-21.
P642 (Banking records from Blom Bank S.A.L.), pp 3, 5, 13.
P642, p. 3.
P642, p. 9.
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3704. The same address, namely ‘Street: Near Lycée des Arts, Region: Al-Hadath; City: Tyre,
Building: Ahmad Abbas’ appears in another related document, Mr Issa’s client information form.
The address is listed both as his residential and postal address. The type of residence is the
‘resident’s own property’. Purple 095 is listed as the mobile number together with the same
landline number 555.7143
3705. In the client form, Mr Issa listed that he is an employee, an accountant, at Al Nachat
Institution, in the field of work of ‘Trade of carpet and Moquette’, and since 1998.7144
3706. Mr Donaldson testified that the company listed as the employer is a carpet shop, which Mr
Oneissi’s brother, Ahmad, had run in Tyre since 1998. In Mr Donaldson’s view, the information
listing an address in Beirut—Near Lycée des Arts Street in Al-Hadath—in another city, Tyre, is
confusing.7145
iv.

Other documents

3707. A ten-day temporary circulation permit for a Mitsubishi Lancer, issued on 10 September
and expiring on 20 September 2004, was issued in the name of Hussein Hassan Issa. 7146 The related
receipt, issued by the Registration Department of the Traffic and Motor Vehicle Authority at the
Lebanese Ministry of Interior, lists Mr Oneissi as the vehicle’s owner as of 20 September 2004.
This document also records Purple 095 in the owner’s address field, together with the address AlHadath, Al-Jamous Street. 7147 This is the same address as that listed in the temporary circulation
permit, although the names of the buildings differ: one lists ‘Hussein Issa Building’ and the other
shows ‘Hassan Abbas Building’.7148
3708. Similarly, a related, undated certificate—but with the handwritten number 4795/2004,
‘2004’ seemingly indicating its year of issue—issued by the Haret Hreik mukhtar lists the

7143

Exhibit P642, pp 9-10.
Exhibit P642, pp 3, 9.
7145
Andrew Donaldson, T. 21 June 2017, pp 96-97. See also exhibit P1950 (PowerPoint presentation regarding
Mr Oneissi, Andrew Donaldson), slide 22.
7146
Exhibit P1883 (Temporary circulation permit for Mitsubishi Lancer owned by Hussein Hassan Issa), p. 1.
7147
Exhibit P1883, pp 1, 5-6.
7148
Exhibit P1883, pp 1, 6.
7144
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residential address of Mr Hussein Hassan Issa as Al-Hadath, Hassan Abbas Building, Al-Jamous
Street, 7th floor, next to Lycée des Arts.7149
3709. Mr Hussein Hassan Issa is also identified as the buyer in an undated sales deed and related
documents concerning a Mitsubishi Lancer. His place of residence is Al-Hadath, Al-Jamous street,
Hassan Abbas Building. Purple 095 is listed as his residence number.7150
3710. The Oneissi Defence tendered into evidence documents concerning the ownership of real
estate by Mr Ayyash, Mr Oneissi, Mr Sabra and Mr Badreddine. A document entitled ‘Information
Card on Real Estate Ownership’, issued on 9 November 2011 by the Director General of Real
Estate Affairs on the request of the Lebanese Public Prosecution Office at the Court of Cassation,
states that Mr Oneissi did not own real estates, according to ‘information transferred until 4
November 2011’. The document does not specify to which period it refers. 7151
3711. The document also states that Ms Hala Bachir owned real estate number 523, section 10,
Real Estate Zone Haret-Hreik, Baabda District.7152 This same information is in another set of
documents, issued by the Secretariat of the Land Registry, Baabda. These describe Ms Bachir
owning the property as of 25 May 2006, and include a real estate insurance contract, a sales
contract, a record of ending of a real estate insurance contract, real estate register, additional real
estate register and a real estate certificate.7153 Mr Oneissi’s name is not mentioned in the
documents.
3712. Marriage certificate records and family personal status records identify Ms Hala Bachir as
Mr Oneissi’s wife.7154 She is also listed as Mr Issa’s wife in the application, with Mr Kheireddine,
to the Lebanese Canadian Bank to open a joint bank account.7155

7149
7150
7151
7152
7153
7154
7155

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P1883, p. 4.
P1760 (Bill of sale of motor vehicle to Hussein Hassan Issa), p. 1.
4D380 (Information from Land Registry of Lebanon), pp 1, 10.
4D380, pp 11, 21.
4D381 (Documents from Land Registry of Lebanon), pp 2-18.
P1069, pp 1-2.
P1880, p. 1.
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(b)

Telecommunications evidence
i.

Handset usage

3713. Purple 095’s call sequence table shows that this SIM used handset IMEI 351350102829960
between 31 July 2004 and 12 November 2004, handset IMEI 350998806249760 between
12 November 2004 and 5 December 2004, handset IMEI 351347202381110 for four days between
6 December 2004 and 9 December 2004 and handset IMEI 350998806249760 for the remainder
of the attribution period.7156
3714. Mr Donaldson explained that change of handset usage in itself does not entail a change in
a mobile’s user. A handset change should not be considered in isolation, but should be assessed
holistically in light of other facts, such as whether it coincided with a mild to strong change in
contacts and or geography. This was not the case with Purple 095’s contact and geographic profile,
which remained consistent throughout the attribution period. In particular, Purple 095’s call data
records did not show any erratic behaviour throughout the attribution period that would suggest a
change in its user.7157
ii.

SMS content

3715. The Trial Chamber also viewed some SMS content for Purple 095 between 1 February
2004, from when records were available, and 16 February 2005. Mr Donaldson reviewed Purple
095’s SMS records to identify any content consistent with Mr Oneissi as its user. The records are
of 21 entries, two of which contain identifying information of either the sender or the recipient.
Both are incoming texts.7158
3716. The first SMS is from 20 June 2004, written in mixed English and Arabic, the recipient of
which is ‘Hossin’. It mentions two other names, Abbas and Hajji Om Ali. It reads in full:
Salam alikom how are u hossin, abbas tell me he send money for me if u please can sendt
with alhaji om ali and he asked about the home,if u see it? thank u.

7156

Exhibit P1223, pp 194 and following; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr
Oneissi), para. 21.
7157
Andrew Donaldson, T. 25 August 2017, pp 90-91, see also T. 21 June 2017, pp 91-92.
7158
Exhibit P1222 (Call sequence table of Purple 095 with SMS content), p. 1. According to its call sequence table,
exhibit P1223, Purple 095 sent and received 722 text messages, including service SMS.
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This was translated into English as:
Peace be with you. how are u Hussein, Abbas told me that he sent money for me if you
could please send it with hajji Om Ali and he asked about the home, if you saw it? thank
you.

3717. Mr Donaldson considered this SMS as the only relevant one, 7159 explaining that it appears
to provide Mr Oneissi’s name, a name consistent with his brother Abbas’s name and potentially a
reference to his mother.7160 Mr Donaldson explained that the term ‘Hajji Om Ali’, given that Mr
Oneissi’s eldest brother is Ali, may refer to a woman whose eldest son is Ali, that is, Mr Oneissi’s
mother.7161
3718. The second SMS, received on 28 December 2004, is from a boutique selling lingerie,
children’s wear and make-up, wishing its recipient a ‘Happy New Year’.7162
3719. Mr Donaldson acknowledged that the absence of outgoing SMS content did not assist in
having a complete picture for identifying Purple 095’s user.7163
3720. A call sequence table of another Alfa mobile, mobile 755, shows incoming text messages
between 25 November 2005 and 31 December 2008 addressed to both Mr Oneissi and his wife,
Ms Bachir.7164 Mr Donaldson agreed that mobile 755 may have been a shared mobile.7165 He noted,
however, the absence of text messages addressed to Ms Bachir in the SMS content of Purple
095.7166

7159

Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 24-25; Andrew Donaldson,
T. 22 June 2017, pp 20-21, T. 25 August 2017, pp 84, 87.
7160
Andrew Donaldson, T. 22 June 2017, pp 20-21, T. 25 August 2017, pp 87-88; exhibit P1066.
7161
Andrew Donaldson, T. 22 June 2017, p. 20, T. 25 August 2017, pp 84, 87; exhibit P1066.
7162
Exhibit P1222, p. 1.
7163
Andrew Donaldson, T. 25 August 2017, pp 85-87.
7164
Exhibit 4D467 (Call sequence table of mobile 755 with SMS content).
7165
Andrew Donaldson, T. 18 October 2017, pp 74-78.
7166
Andrew Donaldson, T. 18 October 2017, pp 78-80.
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iii.

Contact profile

3721. Mr Donaldson’s report lists Purple 095’s contact profile, in particular its top 30 ranking
numbers.7167 These also include ten Lebanese,7168 one Swiss7169 and one Saudi Arabian7170
numbers. The Prosecution brought no evidence as to who used these numbers.7171 The mobile’s
call sequence table also shows 265 contacts with an unidentified number marked as ‘0’, as the
sixth most frequent contact.7172
3722. Purple 095’s call sequence table demonstrates that its most frequent contact throughout the
attribution period is with a number attributable to Mr Oneissi’s mother, Ms Fatima Darwish. Mr
Donaldson’s report used this in his attribution analysis.7173 Mr Donaldson did not identify a number
used by Ms Bachir before 16 February 2005.7174 Apart from Ms Darwish, among the most frequent
contacts of Purple 095 are three of Mr Oneissi’s brothers, Ahmad, Mounir and Mohammed, his
sisters Alia and Jamila and some of his in-laws.7175 The Prosecution tendered a family tree of the
Oneissi family into evidence.7176
a.

Fatima Darwish—Mr Oneissi’s mother

3723. Purple 095’s call sequence table, as identified by Mr Donaldson, shows 747 contacts
between Purple 095 and a number ending in 188, attributable to Ms Darwish.7177 The documents
attributing number 188 to Ms Darwish include Mr Oneissi’s and Ms Darwish’s joint application
of 15 January 2003 to open a joint account with Audi Bank, and a registration form at the Lebanese

7167

Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 26-27, 31, annex A.
These numbers end in 987, 119, 254, 679, 550, 652, 885 and 070, and also include Associate Purple mobiles 251
and 375.
7169
Number 080.
7170
Number 226.
7171
Andrew Donaldson, T. 22 June 2017, pp 21-22; exhibit P1949 (Attribution report of Andrew Donaldson regarding
Mr Oneissi), para. 31; exhibit P1223.
7172
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 31; exhibit P1223.
7173
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 28 (a), 31.
7174
Andrew Donaldson, T. 25 August 2017, pp 55-56.
7175
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 28 (b)-(d),
(i)-(r), 50.
7176
Exhibit P1951, compiled from official Lebanese Government records.
7177
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (a).
7168
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Ministry of Finance to liquidate Mr Oneissi’s father’s, Mr Hasan Ali Oneissi’s, estate following
his death in August 2005.7178
3724. Number 188 was subscribed anonymously. In the Alfa subscription note for this number,
the field ‘Customer name’ lists a number instead of a name.7179 The same number was listed both
as the home and work number in the name of Ali Hasan Issa in Touch’s subscriber database, dated
29 September 2009.7180 A Lebanese official family civil status register extract lists Ali Hassan Issa
as Mr Oneissi’s brother.7181
b.

Ahmad (Ahmed) Hassan Oneissi—Mr Oneissi’s brother

Number ending in 795
3725. The second most frequent contact of Purple 095, according to the telecommunications
evidence, and as set out in Mr Donaldson’s report, is with a number ending in 795, attributable to
one of Mr Oneissi’s brothers, Mr Ahmad Hassan Oneissi.7182 Purple 095 had 695 contacts with
this number.7183
3726. Among the documents supporting the attribution of this number to Mr Oneissi’s brother
are Mr Ahmad Oneissi’s and his wife’s—Ms Basima Youssef Darwish’s—passport applications,
both dated 20 January 2003,7184 Mr Ahmad Oneissi’s undated Hajj application7185 and the
Lebanese Ministry of Finance registration form for estate liquidation, where this number is listed
in the name of ‘Ahmed Hassan Oneissi’.7186 This number is subscribed in the name of another of
Mr Oneissi’s brothers, Mr Abbas Hassan Issa.7187

7178

Exhibit P1882 (Information on Hussein Hassan Oneissi’s registration at the Ministry of Finance for liquidation of
his father’s legacy); exhibit P1877, p. 1.
7179
Exhibit P913 (Subscriber note for number ending in 188).
7180
Exhibit P1503 (Subscriber note for number ending in 350).
7181
Exhibit P1066.
7182
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (b); exhibit
P1066.
7183
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (b).
7184
Exhibit P1581 (Ahmad Hassan Issa’s Lebanese passport application), pp 2, 6; exhibit P1575 (Basima Youssef
Darwish’s Lebanese passport application), pp 2, 6.
7185
Exhibit P1728 (Extract from the 1426 Hajj list of applicants).
7186
Exhibit P1882.
7187
Exhibit P911 (Subscriber note for number ending in 795); exhibit P1066.
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3727. The same number is listed in a similar name to that of Ms Basima Darwish—Nasima
Darwich—in a company’s customer database.7188
3728. In an application for a joint savings account for Ms Basima Darwish and Mr Hussein
Hassan Issa, dated 11 November 2008, number 795 is listed for both applicants.7189
Landline 111
3729. Purple 095 was also in contact with a landline number ending in 111, subscribed to his
brother Ahmad.7190 This number was listed in the name of Mr Oneissi’s brother, Abbas, on a
vehicle bill of sale, dated 2 September 2004.7191
3730. Mr Donaldson’s report noted that both numbers, 795 and 111, are listed as Mr Oneissi’s
work numbers, along with Purple 095, in his client information form at Blom Bank.7192
Landline 555
3731. Landline number ending in 555, subscribed in the name of Mr Oneissi’s brother, Ahmad,
was also in contact with Purple 095 six times between January 2003 and May 2004. 7193 The same
number is listed in Mr Ahmad Hassan Issa’s name, with number 795 in his passport application,
dated 20 January 2003.7194
3732. Number 555 was provided for Mr Oneissi’s sister, Ms Mona Hasan Issa, on a bill of sale
for a vehicle in 2008.7195

7188

Exhibit P1848 (Extract from a private sales company customer database).
Exhibit P1881 (Application to open a joint account at Fransabank S.A.L).
7190
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (c); exhibit
P1651 (Subscriber note for landline 111).
7191
Exhibit P1763 (Vehicle registration documents, Abbas Hasan Issa), ERN 60297533; Andrew Donaldson, T. 22
June 2017, p. 40.
7192
Exhibit P642, p. 10; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (c)
(ii).
7193
Exhibit P1653 (Subscriber note for landline 555); exhibit P1223, pp 1, 20, 109, 116, 132, 161; exhibit P1949
(Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (d).
7194
Exhibit P1581, p. 2.
7195
Exhibit P1761 (Vehicle registration documents, Mona Hasan Issa), p. 3; exhibit P1066.
7189
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c.

Mohammed Kamel Issa—Mr Oneissi’s nephew

3733. Another number, ending in 677, with which Purple 095 communicated 235 times, is
subscribed in the name of ‘Issa Mohamad Kamel’.7196 Mr Donaldson noted that Mr Oneissi has a
nephew named Mr Mohammed Kamel Issa.7197
d.

Mounir Hassan Issa (Oneissi)—Mr Oneissi’s brother—and
related family members

Number ending in 154
3734. Purple 095 had 207 contacts with a number ending in 154, attributable to another of
Mr Oneissi’s brothers, Mr Mounir Hassan Issa.7198 This number was the ninth most frequent
contact.7199 The evidence supporting attribution of number 154 includes its subscriber notes, which
identify Mr Mounir Hassan Issa as its subscriber,7200 an extract from a customer database, where
this number is linked with ‘Mounir Ounayssi’7201 and client forms listing number 154 in the name
of Mr Mounir Oneissi.7202 This number is also listed as Mr Mounir Oneissi’s number in the
Lebanese Ministry of Finance registration form for estate liquidation.7203
3735. This number is on a bill of sale, issued by the Lebanese Ministry of Interior, Traffic and
Motor Vehicle Registration Department, dated 11 January (no year), listing Mr Mounir Oneissi as
the seller of a Renault Express. The company El-Diwane (Mounir, Mustafa and Co.) also appears
in the bill of sale. Number 154 is listed as the buyer’s number. 7204 Number 154 was also provided

7196

Exhibit P912 (Subscriber note for number ending in 677); exhibit P1223.
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (e); exhibit P1064
(Family civil status register extract for Kamel Mohammed Issa); Andrew Donaldson, T. 22 June 2017, p. 41. The
father of Mr Mohammed Kamel Issa is called Mr Kamel Mohammed Issa, who is Mr Oneissi’s brother-in-law. See
also exhibit P1951 (Oneissi family links chart).
7198
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (f); exhibit
P1066.
7199
Andrew Donaldson, T. 22 June 2017, p. 42; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr
Oneissi), para. 28 (f).
7200
Exhibit P1505 (Subscriber notes for number ending in 154).
7201
Exhibit P1843 (Extract from a private sales company customer database).
7202
Exhibit P1846 (Extract from the customer database of telemarketing company Rainbow Systems of Lebanon);
exhibit P1827 (Extract from a publishing house customer database), where the family name appears both as ‘Eeneyka’
and as ‘Ouneissi’.
7203
Exhibit P1882.
7204
Exhibit P1764 (Vehicle registration documents, Mounir Oneissi), p. 3.
7197
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as a contact for Mr Mounir Oneissi’s wife, Ms Nayla Mohammed Issa, in a passport application,
and for his daughter in a vehicle sales contract.7205
Number ending in 898
3736. The telecommunications evidence shows that Purple 095 also had a few limited
communications with numbers attributable to Mr Mounir Oneissi’s wife and children.7206 As noted
in Mr Donaldson’s report and as reflected by Purple 095’s call sequence table, there were five
contacts with number 898 attributable to three of Mounir’s children, Diala, Faten and Faisal.7207
3737. The attribution of number 898 is supported by a subscriber note in the name of ‘Dyala
Mounir Onaissi’7208 and documents relating to vehicle registration, including a bill of sale, where
number ending in 898 is listed in Ms Diala Mounir Oneissi’s name.7209
3738. Mr Donaldson also attributed this number to Mr Mounir Oneissi’s other two children, Faten
and Faisal. This was on the basis of: extracts from the Lebanese University’s lists of students
listing number ending in 898 in Ms Faten Oneissi’s name for the academic years 2005-2006 and
2006-20077210 and a passport application by Mr Faisal Mounir Oneissi, dated 10 August 2006,
where number ending in 898 is listed as the applicant’s number.7211
Landline 081
3739. Purple 095 had one contact with a landline number ending in 081 attributable to Mr Mounir
Oneissi’s wife, daughter, Faten, and son, Mohammed.7212 Supporting its attribution, the Trial
Chamber admitted a subscriber note in the name of Mr Mounir Oneissi’s wife, Ms Nayla

7205

Exhibit P1576 (Nayla Mohammed Issa’s Lebanese passport application), p. 2; exhibit P1766 (Vehicle registration
documents, Daewoo Prince, Diala Mounir Oneissi); exhibit P1067 (Family civil status register extract for Mounir
Oneissi).
7206
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (g).
7207
Exhibit P1223, pp 125-126, 248, 274; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr
Oneissi), para. 28 (g); exhibit P1067.
7208
Exhibit P1508 (Subscriber note for number ending in 898).
7209
Exhibit P1765 (Vehicle registration documents, Citroën C3 Pluriel, Diala Mounir Oneissi), ERN 60297565.
7210
Exhibit P1009 (Extract from the Lebanese University’s list of students for academic year 2005-2006); exhibit
P1010 (Extract from the Lebanese University’s list of students for academic year 2006-2007).
7211
Exhibit P1577 (Faisal Mounir Issa’s Lebanese passport application), p. 2.
7212
Exhibit P1223, p. 280; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28
(h); exhibit P1067.
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Mohammed Issa.7213 It also received extracts from the Lebanese University’s lists of students
listing number 081 in Ms Faten Oneissi’s name for the 2004-2005 academic year,7214 and from the
Lebanese International University in the name of ‘Mohammad Moneir Onaisi’ for 2003-2006 with
the same number.7215
Number ending in 695
3740. Another number, ending in 695, subscribed to ‘Mounir Hasan Hissa’ between August 2004
and February 2005 was in contact 57 times with Purple 095.7216
e.

Bilal Khayreddine (Kheireddine)

3741. The telecommunications evidence shows that Purple 095 had 195 contacts with a number
ending in 176.7217 This number is attributable to Mr Bilal Khayreddine (also transliterated as
Kheireddine), based on banking documents. As noted above, he had a joint bank account with
Mr Oneissi at the Lebanese Canadian Bank. He provided number 176 in his client information.7218
f.

Jamila Hassan Issa—Mr Oneissi’s sister

3742. Throughout the attribution period, Purple 095 had 181 contacts with a number attributable
to Ms Jamila Hassan Issa,7219 who according to the family civil status register is Mr Oneissi’s
sister.7220 The number ending in 728 was provided by Ms Jamila Issa in a passport application7221
and is also listed in the name of ‘Jamile Eeisa’ in a tow-truck company’s customer database.7222

7213

Exhibit P1655 (Subscriber note for number ending in 081).
Exhibit P1011 (Extract from the Lebanese University’s list of students for academic year 2004-2005).
7215
Exhibit P1012 (Extract from the Lebanese International University’s list of students).
7216
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (n); exhibit
P915 (Subscriber note for number ending in 695).
7217
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 29 (b).
7218
Exhibit P1880, p. 5.
7219
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (j).
7220
Exhibit P1066.
7221
Exhibit P1578 (Jamila Hasan Issa’s Lebanese passport application).
7222
Exhibit P1855 (Extract from a tow-truck company’s customer database).
7214
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g.

Mohammed Hassan Oneissi—Mr Oneissi’s brother

Number 566
3743. Another number, ending in 566, with which Purple 095 communicated 134 times is
attributable to Mr Oneissi’s brother, Mr Mohammed Hassan Oneissi.7223 According to family
personal status records, he is married to Ms Zeinab Hussein Khashab.7224
3744. Mr Donaldson testified that number 566’s subscriber history was one of the more
complicated subscriptions.7225 This number was initially subscribed to ‘Mohamad Hassan Issa’,
from June 1996 to December 2002.7226 Subsequently, throughout Purple 095’s attribution period,
it was subscribed to ‘Zeynab Husse Khachab’, until June 20037227 and then until June 2006 to
Abboud Zeinab Hussein Khachab.7228 In 2009, it was subscribed to ‘Mohamad Hassan
Onaisse’.7229
3745. Number 566 is listed in Mr Mohammed Oneissi’s name in the registration form at the
Lebanese Ministry of Finance for the liquidation of Mr Oneissi’s father’s estate7230 and in a form
related to the purchase and registration of a vehicle in November 2006.7231
Landline 322
3746. Another number, a landline ending in 322 subscribed in the name of Mr Oneissi’s brother
Mohammed, had six contacts with Purple 095.7232
3747. Mr Donaldson drew a distinction between a mobile number and a landline number
subscription, explaining that a landline’s subscriber is usually resident at the landline’s address.
Hence, Mr Donaldson considered landline contacts more reliable because of the generally high

7223

Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (k).
Exhibit P1065 (Family personal status extract for Mohammed Hassan Oneissi).
7225
Andrew Donaldson, T. 22 June 2017, p. 45.
7226
Exhibit P917 (Subscriber note for number ending in 566).
7227
Exhibit P919 (Subscriber note for number ending in 566).
7228
Exhibit P918 (Subscriber note for number ending in 566).
7229
Exhibit P916 (Subscriber note for number ending in 566).
7230
Exhibit P1882.
7231
Exhibit P1762 (Vehicle registration documents, Mohammed Hasan Oneissi), pp 1, 3.
7232
Exhibit P1654 (Subscriber note for landline 322); exhibit P1223, pp 5-6, 25; exhibit P1949 (Attribution report of
Andrew Donaldson regarding Mr Oneissi), para. 28 (l).
7224
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correlation between the name and the identified users, which is not necessarily the case with mobile
subscriptions.7233
3748. Mr Donaldson had experienced only limited examples of a landline subscription being used
beyond the family. This was unlike mobile subscriptions, which frequently do not provide the
actual user’s identity.7234 Also, a property is needed for the landline’s installation.
h.

7235

Alia Hassan Issa—Mr Oneissi’s sister

3749. Purple 095 had 67 contacts with a number attributable to another member of Mr Oneissi’s
family, his sister, Ms Alia Hassan Issa.7236 The attribution evidence includes Ms Issa’s Hajj
registration7237 and the registration form at the Lebanese Ministry of Finance for the liquidation of
Mr Oneissi’s father’s estate.7238 Both documents list the number ending in 837 in Ms Alia Hasan
Issa’s name.
3750. The same number is also listed in the names of Mr Hassan Abdel Karim Jaber and
Ms Najjat Abdel Karim Jaber in their university registrations.7239 According to Ms Najjat Jaber’s
university registration form, the student’s father’s name is Abdel Karim and the family name is
Jabr. Ms Alia Issa is listed as Ms Najjat Jaber’s mother.7240
i.

Mazen Hasan Bachir and Hasan Hussein Bachir—
Mr Oneissi’s brother-in-law and father-in-law

3751. An official family personal status extract lists Mr Hasan Hussein Bachir as the father of
Mr Oneissi’s wife and Mr Mazen Hasan Bachir as her brother.7241

7233

Andrew Donaldson, T. 22 June 2017, p. 46.
Andrew Donaldson, T. 22 June 2017, pp 46-47.
7235
Andrew Donaldson, T. 22 June 2017, p. 48.
7236
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (m);
exhibit P1066.
7237
Exhibit P1729 (Extract from the 1428 Hajj list of applicants).
7238
Exhibit P1882.
7239
Exhibit P1015 (Extract from the Lebanese International University’s list of students for academic year 20042005); exhibit P1013 (Extract from the Lebanese University’s list of students for academic year 2004-2005).
7240
Exhibit P1013.
7241
Exhibit P1068 (Family personal status extract for Hasan Hussein Bachir); exhibit P1069.
7234
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Numbers ending in 727 and 376
3752. The telecommunications evidence shows that Purple 095 was in frequent communication,
204 times, with a post-paid number ending in 727 subscribed to Mr Mazen Hasan Bachir.7242 The
call data records also show 42 contacts between Purple 095 and a number ending in 376. 7243 This
number is subscribed to ‘Hassan Husein Bachir’7244 and appears as Mr Bachir’s contact number in
documents related to the purchase and registration of a vehicle, dated 4 February 2008.7245
Mr Mazen Bachir provided the same number in his passport application, dated 22 February
2010.7246
Number ending in 953
3753. In February 2005 Purple 095 had five contacts with another number, which may be linked
to Mr Oneissi’s brother-in-law, Mr Mazen Bachir.7247 This number, ending in 953, was subscribed
to ‘Mazen Hasan Bachir’ on 26 January 2005.7248
j.

Rabih Hassan Bachir—Mr Oneissi’s brother-in-law

Number ending in 895
3754. Purple 095 had 25 contacts with a number, ending in 895,7249 which throughout Purple
095’s attribution period was subscribed as an anonymous prepaid Touch number.7250
Subsequently, in August 2005, it was subscribed to Mr Rabih Hasan Bachir, Mr Oneissi’s brotherin-law.7251
3755. Given his experience in examining subscription records, Mr Donaldson explained that this
is a typical example of an updated subscription record. He noted that both subscriptions are

7242

Exhibit P1501 (Subscriber note for number ending in 727).
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 28 (o).
7244
Exhibit P1507 (Subscriber notes for number ending in 376).
7245
Exhibit P1767 (Vehicle registration documents, Hasan Hussein Bachir), ERNs 60297588-60297589, 60297596.
7246
Exhibit P1579 (Mazen Hassan Bachir’s Lebanese passport application), p. 2.
7247
Exhibit P1223, pp 279-281; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para.
28 (r).
7248
Exhibit P1506 (Subscriber note for number ending in 953).
7249
Exhibit P1223, pp 4, 10-11, 63-64, 82, 94-96, 127, 166, 183, 198-199, 225, 248, 266; exhibit P1949 (Attribution
report of Andrew Donaldson regarding Mr Oneissi), para. 28 (p).
7250
Exhibit P1502 (Subscriber note for number ending in 895).
7251
Exhibit P1504 (Subscriber note for number ending in 895); exhibit P1068; exhibit P1069.
7243
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relevant, explaining that in this instance number 895’s calls ran up to the date of its re-subscription
and then proceeded immediately, meaning the number was never returned to Touch for
redistribution.7252
Landline 731
3756. In 2003, Purple 095 had eight contacts with a landline number, ending in 731, subscribed
as of 4 August 2003 in the name of Mr Rabih Hasan Bachir.7253 The same number is his contact
number in his passport application, dated 21 October 2005, in a vehicle sales contract, dated 7
September 2006, and related documents.7254
k.

Witness 67—Mr Oneissi’s service provider

3757. Purple 095’s call sequence table shows 65 contacts with three numbers associated with
Witness 67, who provided professional services to Mr Issa between 15 January 2003 and 28
January 2005.7255 Purple 095 had 44 contacts with one of the witness’s business’s landline numbers
and 20 contacts with the other.7256 Purple 095 also had one contact with Witness 67’s mobile.7257
3758. The Trial Chamber received Witness 67’s business card into evidence, which displays the
three telephone numbers. Two were his office numbers. The third was his personal mobile number
since 1990 or 1992, including between 2000 and 2005, used for personal and professional
purposes.7258

7252

Andrew Donaldson, T. 22 June 2017, p. 49.
Exhibit P1223, pp 74, 77, 87-88, 90, 95; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr
Oneissi), para. 28 (q); exhibit P1652 (Subscriber note for number ending in 731).
7254
Exhibit P1580 (Rabih Hassan Bachir’s Lebanese passport application); exhibit P1768 (Vehicle registration
documents, Rabih Hasan Bachir), pp 6-7.
7255
Exhibit P1223, pp 2, 270; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para.
29 (a).
7256
Exhibit P1223; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 29 (a), (i)(ii).
7257
Exhibit P1223, p. 188; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 29
(a), (iii).
7258
Exhibit P599 (Copy of Witness PRH067’s business card); Witness PRH067, T. 30 September 2015, pp 20-22.
7253
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(c)

Witness 67’s testimony and related evidence

3759. Witness 67 provided services to Mr Oneissi as Mr Issa between January 2000 and August
2004.7259 Mr Oneissi—registered in Witness 67’s business records as Houssein Hasan Issa—had
49 appointments at Witness 67’s business between 3 January 2003 and 21 August 2004. 7260
3760. Mr Issa became Witness 67’s client around the end of 1999 and at the beginning of 2000.
His last appointment was on 21 August 2004. Mr Issa’s personal details, which included his name,
date of birth and contact number, were initially recorded on paper. In 2000, the business switched
to electronic records and Mr Issa’s details were transferred to the electronic system. 7261
3761. The only contact telephone number provided by Mr Issa was Purple 095. The call data
records show numerous communications with Witness 67’s two office numbers from January 2003
to January 2005,7262 and one incoming call from the witness’s mobile number in July 2004. 7263
3762. Witness 67’s business recorded appointment dates without times.7264 The witness,
however, remembered that Mr Issa would come to his office mostly in the afternoon because
Mr Issa was taking morning classes at the Arab University.7265 Once, he attended an appointment
with his wife ‘and that was not usual’. The witness also ‘learned that he wasn’t working’. 7266
3763. After their last appointment on 21 August 2004, Witness 67’s office continued to call
Mr Issa either to make a new appointment or to discuss unpaid bills for the services provided to
him.7267 Usually, his secretaries contacted the clients, but if there was a problem or if the witness
had to ask private questions, the secretary would pass the call to the witness.7268

7259

Witness PRH067, T. 30 September 2015, pp 26-27, 42; exhibit P602 (Business records concerning the client
Hussein Hasan Issa).
7260
Exhibit P602, pp 1-2, 8-9.
7261
Witness PRH067, T. 30 September 2015, pp 23-27, 42; exhibit P602.
7262
Exhibit P1223, pp 2, 6-8, 46, 81-83, 85-87, 89-91, 96, 98-100, 103, 105, 108, 110, 121, 127, 132, 160, 164-166,
169, 171, 174, 183, 185, 187-188, 194, 196, 200-203, 210, 213, 222, 235, 237, 244, 246, 259, 270.
7263
Exhibit P1223, p. 188.
7264
Witness PRH067, T. 30 September 2015, p. 31.
7265
Witness PRH067, T. 30 September 2015, pp 31, 39, 42-43.
7266
Witness PRH067, T. 30 September 2015, p. 39.
7267
Witness PRH067, T. 30 September 2015, pp 31-32, 50-51.
7268
Witness PRH067, T. 30 September 2015, pp 21, 47-48.
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3764. After 21 August 2004, 12 calls were made from Witness 67’s office to Purple 095, ten
between August and November 2004 and two in January 2005.7269
3765. Witness 67 ‘immediately’ recognised a photograph of Mr Oneissi as that of his client
Mr Issa, from a photo board of twelve people that Prosecution investigators showed him.7270
Mr Donaldson used Witness 67’s evidence as a further attribution point allowing him to test the
information in the documents and the call data records attributing Purple 095 to Mr Oneissi.7271
(d)

Geographic profile

3766. Mr Donaldson compiled a geographic profile for Purple 095 based on Mr Oneissi’s address
as provided in various documents under the name Issa, the location of Mr Oneissi’s appointments
with Witness 67 and Purple 095’s most frequently used cell sectors. 7272
3767. Mr Donaldson, however, conceded that Purple 095’s geographic profile, taken in isolation,
did not rule out that the mobile had more than one user, or that its user was not Mr Oneissi. 7273
i.

Mr Oneissi’s address

3768. Mr Donaldson’s geographical profile for Purple 095 was based on documents providing
addresses for Hussein Issa. His report identifies the following addresses within the attribution
period, in particular between 15 January 2003 and 13 September 2004:

•

Al-Hadath, Al-Jamous Street, Ahmad Abbas Building, 7th floor;

•

El-Hadath, El-Jamous, Ahmad Abass, 7th floor;

•

Al-Jamous, Al-Jamous Street, Ahmad Abbas Building, 7th floor;

7269

Exhibit P1223, pp 202-203, 210, 213, 222, 235, 237, 244, 246, 259, 270.
Witness PRH067, T. 30 September 2015, pp 40-41, 44-45, 50-51; exhibit P602, p. 1; exhibit P603 (Extract of
photo board shown to Witness PRH067 on 28 August 2010).
7271
Andrew Donaldson, T. 22 June 2017, p. 52.
7272
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 32-41, 44-45, 47-48;
Andrew Donaldson, T. 21 June 2017, pp 83, 98-100, T. 22 June 2017, pp 9-18, 52-55, T. 25 August 2017, pp 9-23,
30-48. See also exhibit P1950, slides 26-31, 47-48; exhibit 4D324 (Graph of incomplete cell data regarding Purple
095); exhibit 4D378 (Google Earth satellite image of Al-Jamous street, Beirut); exhibit 4D379 (Map of home address
and most frequently used cells, page 25 of Mr Donaldson’s draft attribution report regarding Mr Oneissi).
7273
Andrew Donaldson, T. 25 August 2017, pp 18-19.
7270
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•

Tyre-Shhour – Issa Property;

•

Al-Hadath, Hussein Issa Building, Al-Jamous Street and Al-Hadath, Hassan Abbas
Building, Al-Jamous Street; and

•

Al-Hadath, Al-Jamous, near Lycée des Arts, Ahmad Abbas Building, Residence Hussein
Issa.7274

3769. Another address associated with Mr Oneissi, but after the attribution period, is Real Estate
number 523, section 10, Haret-Hreik, Baabda, that his wife, Ms Hala Bachir, purchased in
2006.7275
3770. Regarding the property in Al-Jamous Street, Mr Donaldson referred to a Bank Saderat Iran
transaction to purchase Real Estate number 233, section G/24 in the El-Hadath area, but he could
not identify which building was the seventh or ‘G’.7276
3771. A Prosecution analyst, Mr Andrew Fahey, compared the locations of Real Estate number
233. He found that it was less than ten metres from the Lycée des Arts and 60 metres from AlJamous Street.7277 The Prosecution did not find a landline registered either to Mr Oneissi or linked
to plot G/24.7278
ii.

Most frequently used cell sectors

3772. Mr Donaldson explained that Alfa’s call data for the period before 31 July 2004 reflects
cell data only for outbound calls, and cell ID was also often absent for this period.7279 Therefore,
in the table of Purple 095’s most frequently used cells below he denoted the missing cell data for

7274

Exhibit P1877, p. 1; exhibit P641, ERN 60276504; exhibit P1880, p. 1; exhibit P1884 (Information from Special
Investigation Commission Fighting Money Laundering Banque du Liban), ERN 60238125; exhibit P1883, pp 1, 6;
exhibit P642, p. 3; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 32 (c)-(h).
7275
Exhibit P644 (Real estate insurance contract of Hala Hasan Bachir), p. 5; exhibit P1949 (Attribution report of
Andrew Donaldson regarding Mr Oneissi), para. 32 (i).
7276
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), para. 34.
7277
Exhibit P662 (Statement of Andrew Fahey), paras 113-121, pp 87-93 (annex 5).
7278
Andrew Donaldson, T. 25 August 2017, pp 60-61.
7279
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 12, 36; Andrew Donaldson,
T. 21 June 2017, pp 99-100, T. 22 June 2017, pp 10-11, T. 25 August 2017, pp 9-13.
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3,728 calls as ‘N/A’.7280 In other words, the cell site information is incomplete before 1 August
2004. The table of cell activations is below:

Attribution report of Andrew Donaldson regarding Mr Oneissi—exhibit P1949, para. 36
3773. From 1 August 2004 until the end of the attribution period, 16 February 2004, SFEIR2,
SFEIR3 and BRAJNE2 were the most frequently used cells.7281 Mr Donaldson concluded that
including the end cell data, which is available from 1 October 2004, did not significantly change
Purple 095’s geographic profile.7282
3774. Mr Donaldson noted that ROUEIS2 and subsequently SFEIR3 were predominantly used
during the day, with the hours between 10:00 and 17:00, the ‘usual working hours’, amounting to

7280

Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 12, 36; Andrew Donaldson,
T. 21 June 2017, pp 99-100, T. 22 June 2017, pp 10-11, T. 25 August 2017, pp 9-14. See also exhibit 4D324.
7281
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 36-38, 41; Andrew
Donaldson, T. 25 August 2017, pp 12-13.
7282
Andrew Donaldson, T. 25 August 2017, p. 10; exhibit P1949 (Attribution report of Andrew Donaldson regarding
Mr Oneissi), para. 42.
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three quarters of all activations. By contrast, the majority of activations for SFEIR2 and BRAJNE2
occurred outside of these hours.7283
3775. The map below, extracted from Mr Donaldson’s report, shows the proximity of Real Estate
233, the address that Mr Issa frequently used on forms, with the predicted best server coverage
areas of Alfa’s SFEIR2, BRAJNE2, ROUEIS2 and HARA2:

‘Map of home address with predicted best serving coverage’—Attribution report of Andrew
Donaldson regarding Mr Oneissi—exhibit P1949, p. 24

7283

Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 39-40; Andrew Donaldson,
T. 22 June 2017, pp 12-13.
Case No. STL-11-01/T/TC

1222 of 2642

18 August 2020

R333208

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

iii.

Cell activations during Mr Oneissi’s appointments with Witness 67

3776. Throughout the attribution period, in particular between 10 January 2003 and 18 November
2004, Purple 095 activated two cells of a certain Alfa cell site 40 times. Thirty-seven of these were
on 22 days on which Mr Oneissi had appointments with Witness 67.7284 Most were either around
noon or in the afternoon.7285
3777. A Prosecution analyst, Ms Helena Habraken, analysed the call data records of Purple 095
and Witness 67’s records of appointments with Mr Oneissi. She concluded that the location of
Witness 67’s office falls within the predicted best coverage of one of the Alfa cells and the other
is in its vicinity.7286
3778. Mr Donaldson calculated that the 22 appointment days on which Purple 095 activated these
two Alfa cells aligned with 95 per cent of its use of this cell.7287 Further, Mr Oneissi’s residence is
not near Witness 67’s business, and the cell covering the witness’s office is not within the cells
most frequently used by this mobile.7288
3779. The significance of this is in showing that on a day when it is known where Mr Oneissi
was, Purple 095 was also there. Mr Donaldson concluded that this corroborates other information
that suggests that Mr Oneissi was in control of Purple 095 during the attribution period. 7289 In his
view, the distinctive cell site usage aligns with Mr Oneissi’s activities.7290

2.
(a)

Submissions

Prosecution

3780. The Prosecution submits that there is a link between Purple 095 and Purple 231, given that
the subscriber name of both mobiles is the same, despite different people using them.7291 Purple

7284

Exhibit P1223, pp 1-2, 7, 46, 83-84, 86, 88, 90, 101-102, 107-108, 110-111, 165, 168-169, 182, 184-185, 195197, 243; exhibit P602, pp 2, 8-9; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi),
paras 45, 47-48.
7285
Exhibit P1223, pp 1-2, 84, 86, 88, 90, 101, 107-108, 110, 168-169, 182, 184-185, 195-197.
7286
Exhibit P1154 (Witness statement of Helena Habraken), paras 12-14, pp 7, 9-11 (annexes A, C).
7287
Andrew Donaldson, T. 22 June 2017, p. 54.
7288
Andrew Donaldson, T. 22 June 2017, p. 53; exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr
Oneissi), paras 36-41.
7289
Andrew Donaldson, T. 22 June 2017, pp 54-55.
7290
Andrew Donaldson, T. 22 June 2017, p. 55.
7291
Prosecution final trial brief, para. 164.
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095’s use was conventional, namely to frequently call family members. It was regularly provided
as a contact number for Mr Oneissi in different documents throughout the attribution period.7292
3781. Purple 095’s contact profile demonstrates that its user was in regular and consistent contact
with numbers attributed to Mr Oneissi’s family members, including his mother, three brothers, two
sisters, two brothers-in-law and his father-in-law. This number was also in regular and consistent
contact with Mr Kheireddine, with whom Mr Oneissi held a joint bank account.7293
3782. Another relevant piece of evidence is an SMS to Purple 095 from 20 June 2004, addressing
the recipient as ‘Hussein’ and mentioning Mr Oneissi’s brother and mother.7294
3783. Purple 095’s most frequently used cells provide coverage to ‘the vicinities of Mr Oneissi’s
home address’.7295 These cells and the most frequent contacts remained constant throughout the
attribution period, which illustrated that there was no change in the mobile’s user. 7296 As regards
the Oneissi Defence’s contention that there is no clear evidence that Mr Oneissi owned an
apartment at plot 233, the Prosecution submits that his actual legal status is irrelevant. It does not
matter whether he owned or rented the apartment. What matters is that throughout the attribution
period Mr Oneissi regularly provided this address as his address of residence.7297
3784. A further attribution point comes from the evidence concerning Mr Oneissi’s appointments
with Witness 67, with whom Purple 095 had multiple communications and activated the cell
providing predicted best server coverage to the witness’s office’s location when Mr Oneissi had
scheduled appointments.7298 Witness 67 recognised Mr Oneissi as his customer, describing the
recognition as obvious since he remembered him.7299
3785. According to the Prosecution, the Defence’s proposition that Mr Oneissi’s wife could have
been Purple 095’s co-user is not supported by any evidence. There is no evidence that this mobile

7292
7293
7294
7295
7296
7297
7298
7299

Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution

final trial brief, paras 164-165.
final trial brief, paras 166-167; Prosecution closing submissions, T. 12 September 2018, pp 5-6.
final trial brief, para. 168; Prosecution closing submissions, T. 12 September 2018, p. 11.
final trial brief, paras 169-170; Prosecution closing submissions, T. 12 September 2018, p. 7.
closing submissions, T. 12 September 2018, pp 9-10.
closing submissions, T. 12 September 2018, p. 8.
final trial brief, paras 171-172; Prosecution closing submissions, T. 12 September 2018, pp 6, 12.
final trial brief, para. 173; Prosecution closing submissions, T. 12 September 2018, pp 11-12.
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was shared with anyone, including Mr Oneissi’s wife, unlike another mobile, ending in 755,
subsequent to Purple 095’s attribution period.7300
(b)

Oneissi Defence

3786. The Oneissi Defence contends that as the telecommunications evidence is the backbone of
the case against Mr Oneissi, the Prosecution must establish that Mr Oneissi was the sole user for
Purple 095 for each SMS and call record relied on by the Prosecution.7301
3787. The attribution of Purple 095 to Mr Oneissi must meet the standard of beyond a reasonable
doubt. This is an indispensable fact for a conviction, which has not been established.7302 The
Prosecution has not proven this, nor that its cell site analysis or the Alfa telecommunications
evidence can establish the physical locations of Purple 095 on the basis of its call data records.7303
3788. Mr Donaldson lacks expertise in cell site analysis, specifically attribution. He has no formal
training in attribution techniques, he never testified on the attribution of mobiles, nor has he ever
composed a written report that was used as evidence.7304
3789. In addition, the Prosecution elected not to have Mr Donaldson’s attribution report peerreviewed by the Prosecution’s only expert in cell site analysis, Mr J. E. Philips. Much of
Mr Donaldson’s report contains opinion-based conclusions that must be disregarded in accordance
with international case law. In addition, Mr Donaldson’s bias is reflected in his testimony. He
willfully omitted evidence or specifically selected evidence to provide to the Trial Chamber. 7305
3790. For instance, Mr Donaldson unequivocally stated that Mr Oneissi purchased plot 223 while
he was a renter, which was later demonstrated to be contradictory to documents provided by the

7300

Prosecution closing submissions, T. 12 September 2018, pp 13-16.
Oneissi Defence final trial brief, paras 11-13.
7302
Oneissi Defence final trial brief, paras 12-13; Oneissi Defence closing submissions, T. 20 September 2018, p. 128.
7303
Oneissi Defence final trial brief, paras 12, 14.
7304
Oneissi Defence final trial brief, para. 15.
7305
Oneissi Defence final trial brief, paras 16-21. Mr Donaldson, in response to a question regarding the possibility
that Purple 095 was shared between Mr Oneissi and his wife, stated that if that had been the case, ‘her name “should
be on the indictment”’, which according to the Oneissi Defence is ‘a clear demonstration of his prejudice against Mr
Oneissi’.
7301
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Secretariat of Baabda Land Registry. Mr Donaldson actively removed this document from the final
version of his attribution report.7306
3791. The documents do not link Purple 095 to Mr Oneissi beyond 20 September 2004, which is
three months before the indictment period. Along similar lines, the SMS review of Purple 095
conducted by Mr Donaldson was limited to 34, roughly six per cent, of 552 non-service text
messages.
3792. Of the six per cent, Mr Donaldson found only one relevant SMS. It was the only recorded
contact between Purple 095 and the other number and it predated the indictment period by six
months.7307
3793. Purple 095’s attribution is based primarily on the location of the mobile and the cell towers
it activated. The core issue, however, is that the Prosecution has not established the actual location
of Mr Oneissi’s residence, nor that it is in the actual as opposed to theoretical coverage area of the
cells.7308 Moreover, the cell site data was missing for all incoming calls, all outgoing and incoming
text messages before 1 August 2004 and all end cell data before 1 October 2004. The data set was
therefore incomplete for 82 per cent of the attribution period. For 46 per cent of the calls and text
messages, the cell to which Purple 095 connected remains unknown.
3794. This incomplete data set provides an incomplete geographical profile for Purple 095,
creating a likelihood that those missing cell sites were not in the area alleged to be Mr Oneissi’s
residence.7309
3795. The Lebanese Land Registry’s response to the requests for assistance confirms that
Mr Oneissi never owned plot 233, which the Prosecution uses to place him in the designated
coverage areas of Purple 095. The initial alleged residence of Mr Oneissi did not fall within any
of the suggested most frequently used cells by Purple 095, therefore not matching its geographical
profile. When questioned on this particular point, Mr Donaldson asserted that this location was

7306

Oneissi Defence final trial brief, para. 22.
Oneissi Defence final trial brief, paras 23-24; Oneissi Defence closing submissions, T. 19 September 2018, pp
125-127. See also exhibit 4D384 (Timeline of attribution evidence regarding Mr Oneissi).
7308
Oneissi Defence final trial brief, paras 27, 29, 31-35; Oneissi Defence closing submissions, T. 19 September 2018,
pp 127-128.
7309
Oneissi Defence final trial brief, para. 28; Oneissi Defence closing submissions, T. 19 September 2018, pp 42-43,
46-48.
7307
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‘established as being incorrect’ however, this is clearly wrong as no location has been established
for Mr Oneissi’s residence.7310
3796. Witness 67’s evidence was limited in temporal scope to 21 August 2004, the last
appointment between Mr Oneissi and the witness. This occurred four months before the indictment
period. Witness 67 did not see Mr Oneissi after that. All subsequent calls made to Purple 095 were
through the witness’s office, not through him personally, so he could not confirm that Mr Oneissi
answered the calls.7311
3797. Both Mr Donaldson and Mr Gary Platt observed that sharing a mobile in the family was a
common practice throughout Lebanon.7312 The SMS evidence does not rule out that Purple 095
was used by more than one person. Another SMS analysed by Mr Donaldson appeared to be from
a lingerie store.7313
3798. Purple 095’s contact profile is also inconclusive. The top 30 known contacts are comprised
of Oneissi and Bachir family members, but Mr Donaldson was unable to establish a relationship
for 13 of the 27 non-service numbers with Mr Oneissi.7314
3799. Additionally, Mr Oneissi’s wife is missing from these contacts. This is highly unusual in
light of Mr Philips’s cell site analysis report suggesting that a spouse is usually listed second in a
typical list of contacts.7315
3800. The attribution evidence of Purple 095 supports the likelihood that it was a shared mobile.
The Prosecution was only interested in finding documents listing Mr Oneissi’s name and not
Purple 095. Moreover, the ‘additional attribution point’ was based on only 65 out of 8,140 calls
and or texts, which in no way rules out the shared use of Purple 095. 7316
3801. Mr Donaldson’s evidence was also tainted by ‘confirmation bias’. He admitted that he
merely sought to corroborate the information that the Lebanese ISF provided to the UNIIIC,

7310

Oneissi Defence final trial brief, paras 32, 35.
Oneissi Defence final trial brief, para. 36; Oneissi Defence closing submissions, T. 19 September 2018, p. 127.
7312
Oneissi Defence final trial brief, para. 39.
7313
Oneissi Defence final trial brief, paras 25, 42.
7314
Oneissi Defence final trial brief, paras 26, 42.
7315
Oneissi Defence final trial brief, para. 26.
7316
Oneissi Defence final trial brief, paras 41-42; Oneissi Defence closing submissions, T. 19 September 2018, pp
128-129.
7311
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namely that Mr Oneissi was Purple 095’s user. This is discernible in various requests for assistance
in which the Prosecution sought information in relation to Mr Oneissi and not with regard to Purple
095.7317

3.

Findings

3802. As a preliminary matter, the Trial Chamber is not satisfied that the Lebanese ISF’s possible
identification of Purple 095 in November 2008, and of Hussein Hassan Issa as its user, and the
Prosecution’s requests for assistance regarding Mr Oneissi demonstrates confirmation bias in Mr
Donaldson’s attribution analysis.
3803. Investigations typically start with leads. They have to come from somewhere. The ISF had
been investigating, since February 2005, the networks it considered were involved in the attack.
On 22 November 2008, unidentified ISF officials informed the UNIIIC of ISF suspicions regarding
Purple 095. But this fact alone cannot demonstrate that Mr Donaldson was attempting to confirm
that Mr Oneissi was using Purple 095, and was biased towards doing so merely because of the
ISF’s suspicions. There is no evidence of this.
3804. Moreover, the UNIIIC investigator’s note containing this information, exhibit 5D414,
attributes Purple 018 not to Mr Sabra, but rather to Assad Salloum. On the Oneissi Defence’s
confirmation bias theory, Mr Donaldson and his team would not have investigated Mr Sabra’s
possible involvement in the crimes charged, but rather should have attempted to prove the
culpability of another person.
3805. The evidence reveals that the Prosecution engaged in an enormous amount of investigation
of numerous of Purple 095’s (and Purple 018’s) contacts in attempting to discover who was using
the mobile(s). These included the standard investigatory inquiries of banks, official registries and
contacts of the number. They all led in one direction, namely to Hussein Hassan Issa or Oneissi.
On this point, the evidence also conclusively proves that Hussein Hassan Issa and Hussein Hassan
Oneissi are the same person.

7317

Oneissi Defence final trial brief, para. 38, referring to exhibit 5D414; exhibit 4D466 (Various Prosecution requests
for assistance requesting records from Lebanese entities); exhibit 4D466.1 (Index of Prosecution requests for
assistance and responses); Oneissi Defence closing submissions, T. 19 September 2018, pp 129-130.
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3806. Throughout the attribution period, Mr Oneissi, using his former family name Issa—and
even after its formal judicial correction in January 2004 to Oneissi—consistently used Purple 095
as his contact number for business and official reasons. This is demonstrated by the various
documents where Mr Oneissi provided Purple 095 as his number, and often as his only number.
3807. That Purple 095 was not subscribed in Mr Issa’s or Mr Oneissi’s name does not affect its
attribution to Mr Oneissi. The Trial Chamber, in this respect, accepts Mr Donaldson’s evidence of
his experience that Lebanese mobile subscriptions—at least in the attribution period—often did
not provide the actual user’s identity, or were not updated when the mobile was given to someone
else. The Trial Chamber received an abundance of evidence to this effect, including in the form of
subscriber notes. Subscriber details were not required for pre-paid SIM cards.
3808. The numerous documents, such as applications to open bank accounts and to purchase a
Mitsubishi Lancer, listing Purple 095 as Mr Issa’s contact, provide consistent and mutually
corroborating evidence that Mr Issa/Oneissi was Purple 095’s actual user.
3809. Mr Donaldson did not analyse Purple 095’s call patterns to attempt to find a unique
geographical signature—as identified by Mr Philips7318—that would identify its user as Mr
Oneissi, based upon things such as his home and work addresses and his lifestyle patterns. This is
with the exception of noting in his report the timing of the majority of the activations of the cells
ROUEIS2, SFEIR3, SFEIR2 and BRAJNE.7319 The Prosecution made no submissions to the effect
that such a profile proved that it could only have been Mr Oneissi’s mobile.
3810. However, Purple 095’s contact profile provides strong evidence that he was its user. The
call data records demonstrate that a significant number of the top 30 contacts are with numbers
attributed to Mr Oneissi’s family, in-laws and acquaintances. Most notably, the highest-ranking
contact is with a number attributable to his mother, Ms Fatima Darwish, with which Purple 095
had 747 contacts. The second ranking contact is with one of Mr Oneissi’s brothers, Ahmad. Within
the 15 top ranking contacts are also two other brothers of Mr Oneissi, one of his sisters and Mr
Kheireddine, with whom Mr Oneissi had a joint bank account.

7318
7319

Exhibit P549, p. 151.
Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 37-40.
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3811. Further, its contact profile demonstrates consistent usage throughout the attribution period.
The communication with Mr Oneissi’s mother shows a calling pattern between these two numbers
from the first date until 15 February 2005. The same applies to the communication with
Mr Oneissi’s brother, Ahmad, with which Purple 095 had 695 contacts.
3812. Additional supporting evidence is in a single text message, received on 20 June 2004, sent
to ‘Hossin’ (Hussein) and mentioning ‘Abbas’ and ‘Ali’, which are the names of two of
Mr Oneissi’s brothers. SMS is an informal method of communication in which names are not
typically used. This mobile’s text messages seem to fit that profile. On this point, and significantly,
no Party directed the Trial Chamber to any other text mentioning a name pointing towards someone
other than Mr Oneissi using the mobile. Thus, the only positive evidence of a recipient name in
any text is that of ‘Hossin’, meaning ‘Hussein’, Mr Oneissi’s given name.
3813. The consistency of Purple 095’s communications throughout the attribution period also
signifies that the SIM’s use of four handsets was not due to a change in its user.
3814. Further evidence that Mr Oneissi was Purple 095’s user throughout the entirety of the
attribution period comes from Witness 67, his client records concerning Mr Issa and the call data
records of Purple 095’s communications with his business’s two office numbers.
3815. Mr Issa’s client profile, as in the other documents, lists Purple 095 as his contact number.
Moreover, this is the only number that he provided. Witness 67 also recognised Mr Oneissi from
a photo board and confirmed that it was of his client Mr Issa. This establishes an additional
compelling link between Mr Oneissi and Purple 095. Additionally, on the 22 days when Mr
Oneissi had appointments at the witness’s office, Purple 095 activated cells providing predicted
best server coverage to it. Many of these cell activations occurred in the afternoon, which was
when Witness 67 had most appointments with Mr Issa.
3816. In addition, the two cells that Purple 095 activated almost every time Mr Issa visited
Witness 67’s office within the attribution period—37 out of 40 activations—do not fall within its
most frequently used cell sectors. This provides further support to the conclusion that Purple 095’s
user had a particular reason to visit the area in the predicted best coverage of these two cells,
namely of Mr Oneissi visiting Witness 67. Incontrovertibly, on this evidence, Mr Oneissi—who it
is emphasised that Witness 67 recognised in a photograph—was using Purple 095.
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3817. As regards Purple 095’s geographic profile, the Trial Chamber has received evidence of
sufficient documents to associate Mr Oneissi (as Mr Issa) with the address Al-Hadath, Al-Jamous,
near Lycée des Arts, Ahmad Abbas Building, residence Hussein Issa. Moreover, in July 2003
Mr Oneissi, as Mr Issa, borrowed USD 24,300 from the Iran Saderat Bank to buy the property.
3818. As with Purple 095, Mr Issa consistently provided this address, with some variations, in
his applications to open bank accounts, loan applications and in the records related to the purchase
of the Mitsubishi Lancer. However, unlike Mr Oneissi’s appointments at Witness 67’s office, there
is no evidence linking the activations of SFEIR2 and BRAJNE2 with his presence at this residence
on particular days or times of day.
3819. Four Alfa cells provided coverage so close to Plot 233’s address that—based upon the Trial
Chamber’s assessment of the cell site evidence, and in particular that of Mr Philips and Witness
707—a mobile in or very near the building could conceivably connect to any of them. As is shown
on the diagram from the electronic presentation of evidence above, plot 233 diagonally intersects
the coverage of HADATH3, SFEIR2 and BRAJNE2 and is immediately adjacent to RADOUF1.
The top two cells activated for which cell site information was available, but in the overall
attribution period, were SFEIR2 and BRAJNE2 (15.96 per cent) and the majority of activations
occurred before 10:00 and after 17:00.7320 The adjacent cell SFEIR3 was third with 7.15 per cent
of activations. In first place, with 3,728 activations, or 45.8 per cent, was ‘N/A’.
3820. The activation of two cells providing predicted best server coverage to plot 233 therefore
give some limited support to the user of Purple 095 living in an area covered by them, namely,
SFEIR2 and BRAJNE2.
3821. The mobile’s most frequently activated cells between 1 August 2004 and 16 February
2005—which covers the indictment period—are, first SFEIR3 (18.46 per cent), then BRAJNE2
(16.18 per cent), followed by SFEIR2 (13.86 per cent), which was formerly in first place. This is
the period in which records are available of the cells activated by incoming calls, and of texts sent
and received. In this period, 30 per cent of the activations were to cells with predicted best server
coverage over plot 233. The diagram below from Mr Donaldson’s report shows that most of

7320

Exhibit P1949 (Attribution report of Andrew Donaldson regarding Mr Oneissi), paras 37-40.
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SFEIR3’s predicted coverage is several hundred metres away from plot 233, although there is a
patch of scattered coverage around 100 metres from it:

‘Map of home address and most frequently used cell sectors’—Attribution report of Andrew
Donaldson regarding Mr Oneissi—exhibit P1949, p. 26
3822. In the face of the consistent use of that address as a contact address, and Mr Oneissi
receiving a bank loan to buy it, the fact that he is not legally identified as owning real estate as of
mid-2011 is not determinative of it not being his residence. The preponderance of evidence proves
his residence there from at least July 2003 onwards, when the cell activation shifted towards two
of the cells covering plot 233, namely SFEIR2 and BRAJNE2. But even if this is incorrect, and he
did not live there, and perhaps was either letting the property—for which he received and was
repaying a bank loan—or was allowing someone else to use it, the contact profile provides
sufficient evidence to connect Mr Oneissi to Purple 095.
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3823. The Trial Chamber received no positive evidence of where, if anywhere, Mr Oneissi
worked at the time, which could account for mobile usage during whatever his work hours may
have been. The sole reference to his place of work—noted in September 2004 in a banking
document, stating that he was an accountant in a carpet shop in Tyre—in the Trial Chamber’s
view, is not particularly probative. It is before the indictment period, and the banking form
erroneously records the city address as Tyre: ‘Street: Near Lycée des Arts, Region: Al-Hadath;
City: Tyre’.
3824. The Trial Chamber cannot rule out that someone else at times used the mobile, and in
particular, that it was Mr Oneissi’s wife, Ms Hala Bachir. She may sometimes have used her
husband’s mobile, as is not unusual in relationships. There was also no evidence that she had her
own mobile before 16 February 2005. Mr Donaldson, in cross-examination, agreed that husbands
and wives or even a family sharing a ‘family mobile’ in Lebanon at that time was ‘certainly
something we’ve observed’.7321
3825. Apart from Mr Oneissi’s wife, the Trial Chamber has no evidence from which it could
conclude that anyone else might have used Purple 095. However, Ms Bachir’s possible use of the
mobile does not undermine the conclusion that Mr Oneissi was its consistent user.
3826. The Trial Chamber cannot of course positively find that Mr Oneissi was the only person
who ever used Purple 095, but the totality of the evidence points to him as its principal user. The
Trial Chamber has carefully considered the underlying evidence that Mr Donaldson relied upon.
Its assessment of the evidence leads it to the only conclusion reasonably available from the totality
of the evidence, namely that Mr Oneissi was the principal user of Purple 095 from at least 9 January
2003 until 16 February 2005. It is satisfied of this beyond reasonable doubt.
3827. The final issue is whether there is anything in the call data and cell site records that casts
doubt on whether Mr Oneissi was the principal user on the days pleaded in the amended
consolidated when he was allegedly using Purple 095 for false claim of responsibility related
activities.

7321

Andrew Donaldson, T. 25 June August 2017, p. 58.
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3828. The Trial Chamber has examined the records and particularly Purple 095’s call sequence
table. It cannot use the evidence of the call patterns between the three Purple mobiles, 018, 095
and 231, on any of the dates pleaded to support the inference that Mr Oneissi was the user of Purple
095 at the relevant pleaded times. To do so would employ circular reasoning.
3829. However, no call pattern emerges—on any of the days when Mr Oneissi was alleged to
have been near the Arab University Mosque, namely 22, 28, 29 and 31 December 2004, and 3 and
7 January 2005—suggesting that someone else was using the mobile. Similarly, on Monday 14
February 2005, Purple 095 made only four calls; three were to Purple 018, between 15:58 and
16:02, and one was to an unknown number, mobile 516, at 12:16, for 104 seconds.
3830. There were also three calls from his mother’s attributed mobile to Purple 095 on Sunday
13 and Tuesday 15 February 2005 which provides further support to Mr Oneissi using the mobile
at that time.
3831. The Trial Chamber is therefore satisfied that nothing points to anyone else using the mobile
on those particular days.
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E.

Assad Hassan Sabra—Purple 018

3832. Assad Hassan Sabra was born on 15 October 1976 in Beirut. He married Hala Salloum, in
Baabda, on 11 November 2000.7322 They lived in Beirut. Between 22 November 2001 and 16
February 2005 a mobile, number 3419018, had numerous contacts with family members of both.
That mobile is alleged to be Purple 018 that was used in the false claim of responsibility made
after the attack on Mr Hariri’s life on Monday 14 February 2005.
3833. The Prosecutor pleads that Mr Sabra had one of three ‘Purple phones’, which ‘were used
from at least 1 January 2003 until 16 February 2005’. The amended consolidated indictment
specifies that Mr Merhi, Mr Oneissi and Mr Sabra used their personal mobiles, ‘colour-coded
“Purple Phones”’, in relation to preparations for the attack. The ‘Purple Phones were used to
coordinate the false claim of responsibility’. Further, there was also ‘a history of contact between

ONEISSI, SABRA and MERHI’ between January 2003 and 16 February 2005.7323
3834. The Prosecution relies on the work of its analyst, Mr Andrew Donaldson, to prove that
Mr Sabra was using Purple 018 at the time relevant to the charges against him, namely between
22 December 2004 and 14 February 2005. In his report, ‘Evidence of Telephone Attribution Assad
Hassan Sabra’, Mr Donaldson concluded that Purple 018 was attributable to Mr Sabra from
22 November 2011 until 16 February 2005.7324
3835. Mr Donaldson also used two other mobiles, numbers 546 and 657 that were used from
24 February and 20 July 2005 respectively, to attribute Purple 018 to Mr Sabra.
3836. Mr Donaldson testified that he believed that the mobiles 546 and 657 had a ‘common user’,
but Purple 018 is attributable to Mr Sabra between 22 November 2011 and 16 February 2005, and
did not have multiple users.7325 In fact, to the contrary, there is ample evidence that if Mr Sabra
was using it, so was his wife, Ms Salloum, and that it could be seen as a family mobile.

7322

Exhibit P1078 (Family personal status extract), p. 2; exhibit P1080 (Marriage certificate of Assad Sabra and Hala
Salloum).
7323
Amended consolidated indictment, paras 15 (e), 16-17, 19 (d); Prosecution’s updated pre-trial brief (Ayyash,
Badreddine, Oneissi and Sabra case), para. 115.
7324
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 9.
7325
Andrew Donaldson, T. 22 June 2017, pp 98-99, T. 27 June 2017, pp 49, 74-75, T. 28 June 2017, pp 29-31; exhibit
P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 17, 55, 83. See also exhibit P1952
(PowerPoint presentation regarding Mr Sabra, Andrew Donaldson), slides 6-7, 42, 115.
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3837. In examining Mr Donaldson’s methodology, at paragraphs 2623-2644 above, the Trial
Chamber has explained in detail the caution it has exercised in examining Mr Donaldson’s
conclusions on attribution.

1.

Summary of the evidence

3838. Mr Donaldson reviewed the relevant evidence and concluded that Purple 018 is attributable
to Mr Sabra from 22 November 2001 to 16 February 2005, meaning that he was its user.7326 In his
report he described what he did:
The use of 3419018 was investigated using a range of sources and techniques. These
include: witness testimony, documentary evidence, text message contents, profiling of
contacts, geographical footprint, IMEI crossover, potential co-location with other phones
and any further events that could demonstrate attribution.7327

3839. Purple 018 was not used again after Wednesday 16 February 2005. To assist in attributing
that mobile to Mr Sabra, Mr Donaldson also analysed the use patterns of two mobiles that the
Prosecution states that Mr Sabra or his wife used after the attack, namely, mobiles 546 and 657.
In relation to Purple 018 he summarised:
The following evidence provides attribution points: a) Contact profile; b) Geographic
profile; c) Text message content; and d) Similar contact and geographic profiles with
mobiles 546 and 657 which are in turn attributable to SABRA and his wife.7328

7326

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 9, 17, 19. Records were
available for Purple 018 from November 2001, while complete cell site data—including end cell data—records were
available only from October 2004 until February 2005. Mr Donaldson explained that the Prosecution only had ‘cell
sector information for outbound voice calls prior to August 2004’. Exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 21. See also Andrew Donaldson, T. 27 June 2017, p. 51.
7327
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 4.
7328
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 8.
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3840. His conclusion on attribution covers the period from the mobile’s first recorded call to its
last7329—during which, according to Mr Donaldson, its frequent contacts were consistent.7330 In
his testimony he concluded:
But if I could talk about the terminology I’ve used in the report, the indicators of Purple
018 do not bear, in my view of them, indicators of multiple users. Whereas, for example,
the SMS of the two later phones do. We also have direct attribution to Mr. Sabra's wife on
at least one of the later phones, as well as Mr. Sabra. The use overall appears that this is an
open phone used by multiple people.7331

3841. There is no direct evidence of who Purple 018 ‘belonged’ to. It had no subscriber details
and no evidence was presented of it being used as a contact number for anything. The Prosecution
relies on its contact profile, the content of six SMS messages, the cells to which it connected and
the contact and geographical similarities, including text message content, with two mobiles that
were used after this one.
3842. There is no evidence associating the name ‘Assad Sabra’ with this mobile. Two texts sent
to the mobile in 2004 refer to ‘Assad’ and one refers to ‘Hala’. Another mentions ‘Asodi’. In short,
there is no evidence directly connecting it to Mr Sabra. The closest is an interview with Mr Sabra’s
maternal nephew who sent a text addressed to ‘khal’, which could refer to a maternal uncle, on
Eid 2005.
(a)

Handset use

3843. The mobile number ‘Purple 018’ comes from the SIM and the number allocated by the
Alfa network. It was a pre-paid ‘Alfa Active’ plan SIM that was activated on 8 November 2001
and deactivated by the network on 8 March 2005. Alfa had no subscriber details for its user(s).7332
It was not used between 16 February 2005 and its deactivation. 7333

7329

The number was activated on 8 November 2001 and deactivated on 8 March 2005. Exhibit P905 (Subscriber note
for Purple 018). There was no call activity between 16 February 2005 and the mobile’s deactivation. See also Andrew
Donaldson, T. 27 June 2017, pp 49-50; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra),
para. 24.
7330
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 20-21, 24-25; exhibit P1221
(Call sequence table of Purple 018).
7331
Andrew Donaldson, T. 22 June 2017, p. 98. See also exhibit P1952, slides 6-7.
7332
Exhibit P905; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 18.
7333
Exhibit P1221; Andrew Donaldson, T. 27 June 2017, p. 50.
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3844. It was used in three different handsets between 1 August 2004 and 16 February 2005,7334
including handset IMEI 353381001114730 from 12 August 2004 to 16 February 2005.7335 IMEI
data before 1 August 2004 was not available7336 meaning that its handset use before 1 August 2004
is unknown.
(b)

Contact profile

3845. To determine who was using the mobile, Mr Donaldson examined its contacts. A call
sequence table of its contacts reveals 8,739 calls and SMS messages in the Prosecution’s
attribution period of 22 November 2001 to 16 February 2005. The most activated number was the
Alfa Active Recharge line, with 592 contacts. The fifth most contacted number was Purple 231
attributed to the Accused Mr Merhi, with 214 contacts. The 25th most contacted was Purple 095,
attributed to Mr Oneissi.7337
3846. During its attribution period, Purple 018 was in contact with 17 mobile and landline
telephone numbers linked to family members of either Mr Sabra or his wife, Ms Hala Salloum.7338
The Prosecution tendered two family tree diagrams, one for Mr Sabra and one for Ms Salloum.7339
3847. The mobile contacts included:7340

•

306 contacts with a mobile number linked to Mr Sabra’s father, Mr Hassan Taan Sabra.7341
The number 934 was subscribed under the name ‘Gaby Antonios’, activated in December
1997, and recorded under the same name in a sales company’s customer database. 7342 Mr

7334

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 27; exhibit P1221 (Call
sequence table of Purple 018), pp 241 and following. It was used in handset IMEI 449309106781010 between 8 and
12 August 2004, and in handset IMEI 350861898326020 between 1 and 21 August 2004.
7335
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 27; exhibit P1221, pp 245
and following.
7336
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 27, fn. 7; exhibit P1221, pp
1-241.
7337
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 33; exhibit P1221.
7338
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32; exhibit P1080; Andrew
Donaldson, T. 28 June 2017, pp 65-66, 69-75, T. 26 September 2017, pp 44-45. See also exhibit P1952, slides 34-41.
7339
Exhibits P1959-P1960.
7340
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 29; Andrew Donaldson, T.
22 June 2017, p. 98.
7341
Exhibit P1221, telephone number ending in 934; exhibit P1078; Andrew Donaldson, T. 27 June 2017, pp 65-66,
T. 26 September 2017, pp 53-54; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para.
32 (a).
7342
Exhibits P906, 5D397.
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Hassan Taan Sabra used this number from at least 27 July 2005 to late 2010.7343 This
number was also listed in the 2008 Hajj application for Mr Sabra’s sister, Ms Fatima
Hassan Sabra,7344 and a passport application for Mr Sabra’s brother Mr Fahd Hassan
Sabra;7345

•

267 contacts with a mobile linked to Mr Sabra’s brother-in-law, Mr Hassan Haidar
Makki.7346 Mr Makki activated mobile 592 on 29 November 2004 and used it until at least
2010.7347 The mobile is listed, in the name of ‘Hassan Haidar Makkeh’ on a vehicle bill of
sale dated 3 February 2006,7348 and in the name of Hasan Makki, on an entry in a sales
company’s customer database.7349 Witnesses attribute this number to Mr Makki and to his
auto repair shop.7350 An open source lists this number for ‘Makki Auto Parts’.7351 Finally,
it is listed on a passport application for Mr Makki’s wife;7352

•

212 contacts with a mobile linked to Ms Salloum’s aunt, Ms Nadia Salloum,7353 and 72
contacts with three landlines linked to her workplace.7354 Ms Nadia Salloum provided
mobile number 473 in passport applications in 1999 and 2009.7355 It is also listed as her
contact number in a tow-truck company’s customer database.7356 Landline numbers 431,

7343

Exhibit P1769 (Extract from vehicle registration database related to mobile 934), the date of acquisition was
27 July 2005; exhibit P1732 (Extract from Hajj list of applicants), for the 1429 Hajj in 2008; exhibit P1871 (Pledge
for restoration of residence), dated 14 January 2008; exhibit P1149 (Statement of Witness PRH106, dated 15 October
2010), para. 32; exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 11
(p. 3).
7344
Exhibit P1730 (Extract from Hajj list of applicants).
7345
Exhibit P1596 (Mr Fahd Sabra’s Lebanese passport application). See also exhibit P1078.
7346
Exhibit P1221, telephone number ending in 592; Andrew Donaldson, T. 27 June 2017, pp 67-68; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (b). Mr Hassan Haidar Makki is the husband
of Mr Sabra’s sister Ms Hana Makki. Exhibit P1078; exhibit P1079 (Marriage certificate of Hassan Makkeh and
Hanan Sabra).
7347
Exhibit P909 (Alfa subscriber note for mobile 592).
7348
Exhibit P1771 (Vehicle registration for Hassan Makkeh).
7349
Exhibit P2085 (Extract from customer database for mobile 592).
7350
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 49; exhibit P2103 (Interview with
Abbas Alaaeddine, 21 October 2010), pp 59-60; exhibit P1156 (Statement of Witness PRH449, dated 11 May 2015),
para. 32 (ERN 60307962), p. 21 (ERN 60307971).
7351
Exhibit P1875 (Screenshot of website related to number 592).
7352
Exhibit P1586 (Ms Hanan Sabra’s Lebanese passport application).
7353
Exhibit P1221, telephone number ending in 473; Andrew Donaldson, T. 27 June 2017, p. 69; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (c); exhibit P1081 (Family personal status
extract); exhibit P1082 (Family personal status extract).
7354
Exhibit P1221, telephone numbers ending in 431, 432 and 117; exhibit P1953, para. 32 (j).
7355
Exhibit P1598 (Ms Nadia Salloum’s Lebanese passport application); exhibit P1587 (Ms Nadia Salloum’s
Lebanese passport application).
7356
Exhibit P1838 (Extract from customer database in relation to mobile 473).
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432 and 117 are of a Société Générale du Banque de Liban branch.7357 An extract from the
bank’s website shows that Ms Nadia Salloum was the branch manager;7358

•

198 contacts with a landline linked to the Salloum family home.7359 Ogero records landline
number 747 under the name of ‘Assaad Hamid Salloum’ from 1977 until 28 November
2007.7360 It is also a contact number in Ms Nadia Salloum’s university student records in
2008 and 2009;7361

•

162 contacts with a mobile, number 144, linked to Mr Ali Sabra, Mr Sabra’s brother.7362
Mobile 144 was subscribed to Mr Ali Sabra between 2000 and 2009.7363 Witness PRH106
also attributed it to him.7364 After initial calls to Alfa’s service number, Purple 018’s first
call was to mobile 144 on 22 November 2001. The two mobiles’ last contact occurred on
13 February 2005;7365

•

122 contacts with a landline linked to Mr Sabra’s parents and four of their children.7366
Landline 284 is registered to Mr Sabra’s father, Mr Hasan Taan Sabra,7367 and is attributed
to Mr Sabra’s parents by several witnesses.7368 The number was sometimes used by four

7357

Exhibit P1643 (Subscriber note for number 431); exhibit P1646 (Subscriber note for number 432); exhibit P1647
(Subscriber note for number 117).
7358
Exhibit P1873 (Screenshot of website related to number 431).
7359
Exhibit P1221, telephone number ending in 747; Andrew Donaldson, T. 27 June 2017, p. 69; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (d).
7360
Exhibit P1650 (Application forms and call data records of landline 747).
7361
Exhibit P1016 (Record from Université Libanaise related to number 747); exhibit P1017 (Record from Université
Libanaise related to number 747).
7362
Exhibit P1221, telephone number ending in 144. Andrew Donaldson, T. 27 June 2017, p. 70, T. 27 September
2017, p. 22; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (e); exhibit
P1078.
7363
Exhibit P902 (Alfa subscriber note for mobile 144).
7364
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 23.
7365
Exhibit P1221, pp 1, 291.
7366
Exhibit P1221, telephone number ending in 284; Andrew Donaldson, T. 27 June 2017, pp 70-71; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (f).
7367
Exhibit P1642 (Extract from Ogero list of subscribers related to number 284).
7368
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 11 (p. 3); exhibit
P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 54; exhibit P1150 (Interview of Witness
PRH069, 19 October 2010), p. 16.
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of their children, including Mr Assad Sabra.7369 The first and last contacts between Purple
018 and landline 284 were on 23 November 2001 and 12 February 2005; 7370

•

83 contacts with a mobile linked to the brother of Mr Sabra’s brother-in-law, Mr Hassan
Haidar Makki, Mr Mohammed Haidar Makki.7371 Mobile 716 is subscribed to ‘Mohammad
Haida Makke’ from 8 January 2003 until at least 2010.7372 It was provided as his contact
in two Hajj applications;7373

•

52 contacts with a mobile linked to Mr Sabra’s brother, Mr Nimr Sabra. 7374 Mr Nimr Sabra
provided mobile number 889 in a passport application, and witnesses stated that it was his
number;7375

•

51 contacts with a mobile linked to Mr Sabra’s brother-in-law, Mr Fawwaz Zahweh.7376
Mobile number 037 was subscribed in his name and listed as his contact number in a towtruck company’s customer database.7377 Two witnesses stated that it was his mobile.7378
The number is also listed in Mr Zahweh’s daughter’s student records in three consecutive
school years from 2004 to 2007;7379

7369

Exhibit P1770 (Documents relating to vehicle registration for Mr Nemr Sabra); exhibit P1585 (Mr Moussa Sabra’s
Lebanese passport application); exhibit P1584 (Mr Fahd Sabra’s Lebanese passport application); exhibit P2086
(Mr Assad Sabra’s Lebanese passport application); exhibit P1870 (Documents relating to a Credit Libanais bank
account).
7370
Exhibit P1221, pp 1, 291.
7371
Exhibit P1221, telephone number ending in 716; exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), para. 32 (g).
7372
Exhibit P908 (Alfa subscriber note for mobile 716).
7373
Exhibit P1733 (Extract from Hajj list of applicants); exhibit P1734 (Extract from Hajj list of applicants).
7374
Exhibit P1221, telephone number ending in 889; Andrew Donaldson, T. 27 June 2017, p. 71, T. 27 September
2017, pp 39-40; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (h); exhibit
P1078.
7375
Exhibit P1589 (Mr Nemr Sabra’s Lebanese passport application); exhibit P1149 (Statement of Witness PRH106,
dated 15 October 2010), para. 24; exhibit P1151 (Interview with Witness PRH051, 19 October 2010), p. 34; exhibit
P1150 (Interview of Witness PRH069, 19 October 2010), pp 19-20.
7376
Exhibit P1221, telephone number ending in 037; Andrew Donaldson, T. 27 June 2017, p. 71, T. 27 September
2017, p. 40; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (i); exhibit P1083
(Family personal status extract); exhibit P1084 (Marriage certificate of Fawwaz Zahweh and Fatmeh Sabra); exhibit
P1078.
7377
Exhibit P903 (Alfa subscriber note for mobile 037); exhibit P1849 (Extract from customer database for mobile
037).
7378
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 51; exhibit P1151 (Interview with
Witness PRH051, 19 October 2010), pp 33-34.
7379
Exhibit P1018 (Record from Université Libanaise related to number 037), years 2004-2005; exhibit P1019 (Record
from Université Libanaise related to number 037), years 2005-2006; exhibit P1020 (Record from Université Libanaise
related to number 037), years 2006-2007.
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•

37 contacts with mobile number 318 linked to Mr Sabra’s cousin, Mr Haytham Kallout by
two witnesses and an Alfa subscription;7380

•

12 contacts with mobile number 085 attributed to Mr Sabra’s cousin, Mr Mohammed
Kallout by two witnesses;7381

•

eight contacts with the mobile subscribed to Mr Tayssir El-Dakak, Ms Salloum’s aunt’s
husband.7382 Mobile 675 was subscribed under the name ‘Tayssir Afifeh Dakak’ and
activated on 15 December 1997;7383

•

seven contacts with Mr Sabra’s maternal nephew, Mr Abbas Alaaeddine’s mobile 637;7384
and

•

three contacts with mobile number 878 linked to Ms Salloum’s cousin, Ms Nancy ElMeqdad.7385 This is her contact number in her passport application of 4 February 2005.7386

3848. This adds up to 1,592 contacts (meaning calls or texts) out of 8,739 in the period, or around
18 per cent of the total. For direct evidence of these contacts, in October 2010, Prosecution
investigators showed Mr Sabra’s nephew, Mr Alaaeddine, a list of seven contacts between his own
mobile and Purple 018 in January and February 2005. He could not remember the number and at

7380

Exhibit P1221, telephone number ending in 318. Andrew Donaldson, T. 27 June 2017, pp 71-72; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (k); exhibit P1078; exhibit P1085 (Marriage
certificate of Hasan Sabra and Leila Saleh); exhibit P1086 (Family personal status extract); exhibit P1087 (Marriage
certificate of Hussein Kallout and Samira Saleh); exhibit P1088 (Family personal status extract); exhibit P910 (Alfa
subscriber note for mobile 318); exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 18;
exhibit P1151 (Interview with Witness PRH051, 19 October 2010), p. 18.
7381
Exhibit P1221, telephone number ending in 085; Andrew Donaldson, T. 27 September 2017, p. 59; exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (l); exhibits P1078, P1085-P1088; exhibit
P1151 (Interview with Witness PRH051, 19 October 2010), p. 9; exhibit P1150 (Interview of Witness PRH069, 19
October 2010), pp 9-12.
7382
Exhibit P1221, mobile number ending in 675; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding
Mr Sabra), para. 32 (m). Ms Salloum’s aunt, Ms Afifa Salloum, married Mr Tayssir Hamadi El-Dakak. Exhibits
P1073, P1080-P1083.
7383
Exhibit P904 (Alfa subscriber note for mobile 675).
7384
Exhibit P1221, telephone number ending in 637; exhibit P2103 (Interview with Abbas Alaaeddine, 21 October
2010), pp 20-22; Andrew Donaldson, T. 27 June 2017, p. 72, T. 27 September 2017, p. 78; exhibit P1953.1 (Attribution
report of Andrew Donaldson regarding Mr Sabra), para. 32 (n). The Trial Chamber declined to extend provisional
protective measures to this witness (Witness PRH024) in Decision on Protective Measures for Witnesses 024 and 028.
7385
Exhibit P1221, telephone number ending in 878; Andrew Donaldson, T. 27 June 2017, p. 72, T. 27 September
2017, p. 71; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 32 (o). Ms Nancy
El-Meqdad is Ms Salloum’s cousin, exhibit P1076 (Marriage certificate of Hasan El-Meqdad and Faiza Salloum);
exhibit P1077 (Family personal status extract); exhibit P1082.
7386
Exhibit P1593 (Ms Nancy El-Meqdad’s Lebanese passport application).
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first thought that it could have belonged to an ex-girlfriend; and stated that it was not stored in his
handset. He also identified a photograph of his uncle.7387
3849. A call sequence table shows seven contacts between his mobile and Purple 018 between
7 January 2005 and 6 February 2005—there were four voice calls from Purple 018, two to Purple
018 and there was one text on 20 January 2005 to Purple 018. All calls were short, with the longest
lasting 71 seconds.7388 Mr Alaaeddine had no recollection of either the calls or the text.7389
3850. Of Mr Sabra, he said that ‘I barely know him’, but he knew that he used to drive a green
BMW.7390 Usually on Eid his uncles came to visit him, but otherwise they did not contact each
other.7391 He had recorded mobile 657 in his handset as his uncle Assad’s number.7392 He knew
little of his uncle’s political affiliations, but knew that he ‘supports Hezbollah but I don’t know if
he has any particular relation with the Party’. And ‘I know that he’s religiously committed, he does
all his religious duties such as prayer, fasting, and he hangs pictures of El-Sayyed Hasan
Nasrallah’.7393 On the same issue, in October 2010, Witness PRH069 stated that ‘When we were
teenagers or younger he used to support Hezbollah but right now, I don’t know’. 7394
3851. Mr Alaaeddine’s statement was received into evidence under Rule 158 over the Sabra
Defence’s objections.7395 Despite Mr Alaaeddine’s protestations of barely knowing his maternal

7387

Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 40-41. What appeared to be a call
sequence table was described as ‘Exhibit TJS/48’, at p. 42. ‘Exhibit TJS/48’ is a list of seven contacts between Purple
018 and mobile 637 on 7, 11, 20, 22, 29 January and 6 February 2005. Similarly, at pp 43-44, regarding the SMS of
20 January 2005, the investigators showed the witness something marked as ‘Exhibit JP1’. It is a text message from
637 to Purple 018 on 20 January 2005. Based on Purple 018’s call sequence table with SMS content, exhibit P523,
the text message reads in English ‘Many happy returns to you uncle’. The investigators, at p. 64, showed the witness
a photograph ‘marked as Exhibit EK1’ of someone he identified as his uncle ‘my mother’s brother Assad’. It is
Mr Sabra’s photograph from his passport application, exhibit P2086. The documents and the copy of the passport
photo are attached to an investigator’s note, dated 21 October 2010, by Mr Toby Smith, at ERNs 60185412-60185414,
and received into evidence with the witness’s statement as exhibit P2103.
7388
Exhibit P523 (SMS call sequence table of Purple 018), p. 2 (SMS no. 24); exhibit P1221, pp 283-284, 286, 288289.
7389
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 43-47.
7390
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 49-50.
7391
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), p. 53.
7392
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), p. 56.
7393
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), p. 60.
7394
Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), p. 31.
7395
Corrected decision under Rule 158 (Witness PRH024).
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uncle, the call sequence tables for Purple 018, mobile 657 and mobile 546 show 78 contacts with
mobile 637 between 7 January 2005 and 7 October 2006.7396
(c)

SMS content

3852. Evidence of the text messages sent and received by Purple 018 is very limited. The call
sequence table detailing Purple 018’s text messages commences on 14 February 2004, and the first
SMS alleged to be relevant to attribution is from 9 May 2004.7397 The last relevant SMS text
message was on 20 January 2005.7398 There is, moreover, no relevant outgoing text message
content, meaning none from texts sent from Purple 018. Alfa did not store these at the time.
3853. Mr Donaldson relied on the following six text messages received by Purple 018. The first
five were in the Latin script:

•

A text message sent on 9 May 2004 refers to ‘Assad’ as the recipient, stating, ‘ assad i
am seating dawn alon) amargil may you came . I don’t have unit to call u’.7399 It was
sent from a mobile number (ending in 889) linked to Mr Sabra’s brother, Mr Nimr
Sabra;7400

•

A text message on 12 August 2004 from the same number says in Arabic, ‘sho wainak
mish tbayin kifak wahala inshaalla malah wani mishi alhal .good night.’7401 This was
translated into English as, ‘so where have you been you haven’t been seen. How are
you and hala hope you are fine and I am fine .good night.’
Mr Donaldson in his report interpreted this as an inquiry about the health of the
‘unidentified male recipient’ and ‘Hala’, who he identified as Mr Sabra’s wife;7402

7396

Seven with Purple 018, 31 with mobile 546 and 40 with mobile 657. Exhibit P1221, pp 283-284, 286, 288-289;
exhibit P1271 (Call sequence table of mobile 546), pp 1, 3-10, 12, 14, 18-19; exhibit P1274 (Call sequence table of
mobile 657), pp 15-18, 22, 29, 31-33, 36-37, 40-41, 45, 52, 54, 56, 58-59, 63, 70-71, 92, 105.
7397
Exhibit P523, p. 1 (SMS no. 3).
7398
Exhibit P523, p. 2 (SMS no. 24).
7399
Exhibit P523, p. 1 (SMS no. 3).
7400
Andrew Donaldson, T. 27 June 2017, pp 55, 59; exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), para. 28 (a). See above, at para. 3847.
7401
Exhibit P523, p. 1 (SMS no. 4); see also Andrew Donaldson, T. 27 June 2017, p. 59.
7402
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 28 (b).
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•

A text message on 14 November 2004 in Arabic and from the same number 889, refers
to ‘asodi’ as its intended recipient. Translated, it says, ‘so asodi you don't want to go to
the village’;7403

•

A text message from an unidentified number (ending in 941) received on 19 December
2004 refers to ‘Assad’, saying, ‘hello assad tshert footbool in the shop real madrid take
care’;7404

•

Eid Al-Adha was on Thursday 20 January in 2005. A text message from mobile 637
on 20 January 2005 refers to the recipient as ‘khal’, meaning ‘uncle’.7405 It says,
‘Yen3ad 3lek ya khal’, or in English, ‘Many happy returns to you uncle’. Mr Abbas
Alaaeddine, Mr Sabra’s maternal nephew, used mobile 637 from ‘two months before
he left the army’ in 2005.7406 He stated that he would usually use the word ‘khal’ to
identify a maternal uncle, but it can also be used as a sign of respect for someone
unrelated;7407
In October 2010, five years and nine months after the text was sent, Prosecution
investigators showed it to Mr Alaaeddine, but he could not recall sending it.7408 His
uncles would visit him on Eid or a wedding or funeral but, ‘Usually I don’t call my
uncles or send them text messages on the occasion of Eid. We’re not that close to
exchange messages’.7409 He did not have much contact with his maternal uncles;7410
and

•

Another text message also sent on Eid, on 20 January 2005 is translated as: ‘He (she)
who would challenge my love to you, I accept their challenge! And he (she) who shares

7403

Exhibit P523, p. 2 (SMS no. 13); exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra),
para. 28 (c); Andrew Donaldson, T. 27 June 2017, pp 59-60, T. 29 September 2017, p. 51.
7404
Exhibit P523, p. 2 (SMS no. 18); exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra),
para. 28 (d); Andrew Donaldson, T. 27 June 2017, pp 60-61, T. 29 September 2017, p. 51.
7405
Exhibit P523, p. 2 (SMS no. 24); exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra),
para. 28 (e); Andrew Donaldson, T. 27 June 2017, pp 61-65.
7406
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 12, 22; exhibit P1078; exhibit P1071
(Marriage certificate of Mohammed Alaaeddine and Fatima Sabra).
7407
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 38-39.
7408
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 44-47.
7409
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), p. 46.
7410
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 26, 36-37.
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my love to you, tell his mother to accept my condolences. Yeah! (May it return well on
you and your family and especially Sado)’. The message was in the Arabic script but
with the word ‘Sado’ in the Latin script.7411
3854. Mr Donaldson testified that ‘I believe that Sado is diminutive of Assad.’7412 He also
testified that ‘What I have seen is that often nicknames, such as Sado, can be used in text
messages.’7413
(d)

Geographic profile

3855. Mr Donaldson also examined the mobile’s geographical profile, meaning the cells to which
it connected when receiving or making calls, texts and voice messages. This was to find patterns
that could connect the user(s) with particular locations, such as home and work.
i.

Mr Sabra’s residence in 2004 and 2005

3856. To prove where Mr Sabra lived during the period relevant to attribution, and hence to try
to establish call usage patterns, the Prosecution led evidence from: two witnesses who knew the
Sabra family, Witness 69 and Mr Alaaeddine; a service provider to the family who gave an
imprecise contact address; and evidence from the electricity supplier. The only official record
relating to a home address for Mr Sabra is for an electricity subscription in 2003. No land
registration records recording him as owning property in Lebanon were received into evidence.
3857. Mr Donaldson stated in his report that ‘Enquiries made with the Electricité du Liban
provided an address for SABRA in Hadath, “Al Hadath, rue 58, Building 28, 4th Floor, Apartment
2”’.7414 This statement has two footnotes, one of which, footnote 159, states that it has been
‘removed’, meaning that the document referenced in an earlier version of Mr Donaldson’s report

7411

Exhibit P1965 (Decoded SMS of Purple 018), p. 1; exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), paras 28 (f), 97; Andrew Donaldson, T. 27 June 2017, pp 64-65, T. 22 September 2017, pp 610. See also exhibit P1952, slides 32, 56.
7412
Andrew Donaldson, T. 20 September 2017, p. 9.
7413
Andrew Donaldson, T. 27 June 2017, pp 64-65, 80, T. 21 September 2017, p. 32. See also exhibit P1952, slides
32, 56.
7414
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 41.
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is not in evidence.7415 The other footnote refers to exhibit P656, which includes a series of
documents received from the Électricité du Liban regarding Mr Sabra’s electricity subscription.
3858. The Électricité du Liban recorded that Mr Sabra owned a property under the address: ‘23
Municipality; 03 Area; 27 Building (Tabaja); 58 Street; 04 4th floor’.7416 The address is linked to
him from 11 September 2003, the commencement date of an electricity subscription in his name;
an electricity meter was installed there on 15 September 2003.7417 A map extracted below, titled
‘Municipalite Hadath (23) Numéation Des Immeubles & Rues Secteur - 3-’ shows the location of
numbered streets, including a street numbered 58:

Compare exhibit P1953 MFI (Attribution report of Andrew Donaldson regarding Mr Sabra, version 3), fn. 159,
referring to ERN 60183339.
7416
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 41; exhibit P656
(Information from Électricité du Liban on property owned by Mr Sabra), ERNs 60288929-60288930; exhibit P661
(Statement of Toby Smith), paras 10-26. See also Andrew Donaldson, T. 27 June 2017, p. 9; exhibit P2103 (Interview
with Abbas Alaaeddine, 21 October 2010), pp 48-49; exhibit P1155 (Statement of Witness PRH339, dated 25 October
2010 and 5 March 2015), p. 8.
7417
Exhibit P656, ERN 60288930.
7415
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Exhibit P656, ERN 60288934
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3859. A subscription receipt from the same service provider records Mr Sabra’s address, ‘Hadath,
Hadath motorway, Sfeir, Tabaja Building’, ‘Real estate No. 177, Zone: Hadath’ as ‘his
property’.7418 Électricité du Liban recorded its subscriber addresses by code numbers rather than
a precise street address, such as say, 58 Saint Therese Street, Hadath, Beirut, Lebanon, as is shown
below. A Prosecution investigator, Mr Toby Smith, used those codes to reconstruct the property’s
address.7419 The subscription is:

Extract from exhibit P656—subscription receipt, Électricité du Liban7420
3860. Mr Smith examined other documents from the electricity provider, which broke the address
down into the following:7421

7418

Exhibit P656, ERN 60288935.
Exhibit P661 (Statement of Toby Smith), para. 11, referring to ERN 60183339. Ultimately, this subscription was
not tendered into evidence, but in its place, exhibit P956, which contains the same information, was tendered.
Mr Donaldson’s final report, exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), fn. 159,
marked Mr Smith’s version as ‘Removed’.
7420
Exhibit P656, ERN 60288935.
7421
Exhibit P661 (Statement of Toby Smith), para. 19.
7419
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3861. From this he attempted to find the address, while noting:
I am aware that outside of central Beirut there are few official street names and that it is
not unusual for streets to be known by more than one name. I am also aware that buildings
in Lebanon can also be known by more than one name. For example, buildings may be
referred to by a name which is given to them or by the name of the person who constructs
them, owns them or resides in them.7422

He ultimately concluded, of these records, however:
I therefore took this entry to be ‘Rue Hadath, lmmeuble Sabra’ i.e. Hadath Street, Sabra
Building. This description did not provide sufficient detail to enable me to identify the
location to which electricity was supplied under the subscription.7423

3862. As Mr Smith could not determine a precise location for the address listed in the electricity
records,7424 a Prosecution analyst, Mr Andrew Fahey, examined the Lebanese Land Registry
records and located plot 177 in Hadath, marked it on a map and compared it to the location of
street number coded 58 on the map received from the Électricité du Liban. These records show
plot 177 as having eight buildings, some of which were multi-floored.7425 He concluded that the
locations from the two sources corresponded,7426 as shown in his map below:

7422

Exhibit P661 (Statement of Toby Smith), para. 22.
Exhibit P661 (Statement of Toby Smith), para. 24, see also paras 20-21, 23.
7424
Exhibit P661 (Statement of Toby Smith), paras 20-23.
7425
Exhibit P662 (Statement of Andrew Fahey), paras 136-142, annex 1, p. 5 (ERN 60309444), see also annex 7, p. 3
(ERN 60309513). See also exhibit P661 (Statement of Toby Smith), paras 24-26; exhibit P1952 (PowerPoint
presentation regarding Mr Sabra, Andrew Donaldson), slide 11.
7426
Exhibit P662 (Statement of Andrew Fahey), paras 141-142, annex 7, pp 2-3 (ERNs 60309512-60309513).
7423
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Statement of Andrew Fahey—exhibit P662, p. 102
3863. In another map,7427 Mr Fahey overlaid map 157 of the 2005 edition of the Zawarib Atlas
of greater Beirut,7428 and the result shows plot 177’s location vis-à-vis Saint Therese Avenue.
Mr Fahey’s map and map 157 of the Zawarib Atlas are extracted below:

7427
7428

Exhibit P662 (Statement of Andrew Fahey), annex 1, p. 11 (ERN 60309456).
Exhibit P298, p. 83 (ERN 60298263).
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Statement of Andrew Fahey—exhibit P662, p. 45
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Zawarib Greater Beirut Atlas, 2005 edition—exhibit P298, map 157
3864. A service provider for members of the Sabra family, including Ms Salloum, daughter Nour
Sabra and Mr Sabra’s father, recorded the address of Mr Sabra’s wife, Ms Salloum—whose first
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visit was on 28 November 2003—as ‘Haret Hreik’.7429 From her first visit on 30 June 2005, he
recorded Nour Sabra’s address as ‘Haddath, St Therese’.7430 Hadath and Haret Hreik are adjoining
areas in southern Beirut.
3865. In October 2010, Mr Sabra’s nephew, Mr Abbas Alaaeddine, told Prosecution investigators
that before he had travelled out of Lebanon, several months earlier, Mr Sabra and his family had
lived ‘at Sainte-Thérèse street’. Mr Sabra lived with his family in a ‘big compound and next to it
there is a shop called Abou-Adal’, and the witness had visited there three to four times.7431 The
period of these visits was not specified.
3866. However, there is no Sainte-Thérèse street in Hadath in the Beirut street directory and the
investigators did not ask him to mark this address on a map. Maps of Beirut show a Saint Therese
Avenue in Hadath and a Saint Therese Street in Baabda.7432
3867. Further, and in a significant omission in an investigation interview designed to elicit
admissible evidence about Mr Sabra, including where he lived in 2004 to 2005, the investigators
failed to ask Mr Alaaeddine anything about his knowledge of the period in which Mr Sabra and
his family lived at that address.
3868. An important consideration here is that the Trial Chamber, by majority, admitted
Mr Alaaeddine’s interview into evidence under Rule 158 after the Prosecution provided evidence
that he could not be located after the Trial Chamber had summoned him to appear in court. 7433 The
Defence opposed the admission of the interview into evidence and could not question the witness.
This has diminished the weight that the Trial Chamber can give to it.

7429
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), pp 11, 14; Andrew
Donaldson, T. 25 September 2017, p. 42.
7430
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), pp 11, 13; see also
Andrew Donaldson, T. 28 June 2017, pp 28, 32, T. 25 September 2017, pp 38-39, 42.
7431
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 48-49.
7432
Mr Donaldson said that there was a St Therese Avenue where plot 177 was, Andrew Donaldson, T. 25 September
2017, pp 44-49. See also exhibit P662 (Statement of Andrew Fahey), paras 136-142, annex 1, p. 5 (ERN 60309444),
annex 7, p. 3 (ERN 60309513). For Saint Therese Avenue, exhibit P298 (Zawarib Greater Beirut Atlas),
ERN 60298263 (map 157, grid B/3 of the atlas). A Saint Therese Street is recorded in the Zawarib Greater Beirut
Atlas’s street index in Baabda, exhibit P298, ERN 60298299. The street is mapped at ERN 60298265 (map 161, grid
B/4 of the atlas).
7433
Corrected decision under Rule 158 (Witness PRH024). The witness was not served with the summons before the
scheduled date of his court appearance. Judge Re dissented on this.
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3869. Another witness who knew the Sabra family, Witness PRH106, marked on the Beirut Street
directory where he believed they lived.7434 That address, however, is on Deir Al Aazareih Street,
and is about a kilometre and a half from plot 177. Witness 106 and Mr Alaaeddine plainly were
referring to different addresses.
3870. In October 2010, Witness 69 stated that when Mr Sabra had his first daughter, he used to
live ‘somewhere next to Sainte-Thérèse area. Sainte-Thérèse Street.’ That daughter, Nour Sabra,
was born in April 2005.7435 ‘It was a kind of big compound of buildings’, but he did not know the
number and stated that ‘Even if I go right now to see it I don’t remember the building’. When
asked when this was, he replied, ‘No, it’s a long time’. The witness also thought that Mr Sabra had
sold the place a long time ago.7436
ii.

Where Mr Sabra worked

3871. The Trial Chamber received no direct evidence of where Mr Sabra (or his wife) worked
during the periods relevant either to attribution or the indictment. In Prosecution interviews in
October 2010, three witnesses, Mr Alaaeddine and Witnesses 106 and 69, stated that he worked in
a printing business.
3872. Mr Alaaeddine said that Mr Sabra worked in a printing company, but he did not know
where it was.7437 He did not say when Mr Sabra worked in printing. Witness 106 stated that
Mr Sabra was working in a printing establishment, but he did not know exactly what his profession
was nor where he worked, but the printing company was ‘somewhere underground where he does
not have mobile phone reception’, so the witness would contact Mr Sabra through his wife. 7438
3873. Witness 69, in October 2010, stated that ‘He, I think worked as a painter, paint houses and
then in a printing or publishing house’, ‘the last thing I can remember is that he was working for a
printing factory or house’ but he did not know which printing house. 7439

7434

Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 27, marking p. 139, grid A/2, of the
Zawarib Beirut Atlas, of an unknown publication date, p. 14 of the statement. The marking appears to correspond to
a location in exhibit P298 (Zawarib Greater Beirut Atlas), ERN 60298254 (map 140, grid D/2).
7435
Exhibit P1074 (Family personal status extract).
7436
Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), pp 28-30.
7437
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 34-35.
7438
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), paras 20, 31, 43.
7439
Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), p. 26.
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iii.

Mr Sabra’s father’s residence

3874. Mr Sabra’s father, Mr Hassan Taan Sabra, according to Mr Donaldson’s analysis, may
have lived on the second floor of the Toufeilli building, in Hussein Mustafa Street, in Haret Hreik,
Beirut. Mr Donaldson based this on analysing documents including a landline subscription for that
address in his name including a lease agreement from 1997, and claims submitted for
reconstruction funds for damage incurred to the property in the war with Israel in 2006.7440
Mr Donaldson stated that these ‘elements collectively may indicate that the Hussein Mustafa
Street, Toufeilli building, 2nd Floor was in fact the residence of Hassan Taan SABRA.’ 7441 He put
it no higher than this.
3875. The address in the reconstruction claim was for a property on Hussein Mustafa Street, real
estate number 1225/3 in Haret Hreik. From Land Registry maps, Mr Fahey plotted this location
on the Geovision street map of Lebanon, exhibit P548.7442
3876. Mr Sabra’s father’s apparent residence, according to Mr Donaldson, it appears was used at
various times by his children,7443 including Mr Assad Sabra.7444 It was in the predicted best server
coverage area of HARA2.7445
iv.

Ms Salloum’s family residence

3877. Mr Donaldson examined telephone landline subscription documents in the name of
Ms Salloum’s grandfather, Mr Assad Salloum, which included a lease agreement, and documents
for repairs after the 2006 war with Israel. The landline address was El-Chiyah, Hussein Mustafa
Street, Karim Building 4th floor, building number 1416. The reconstruction claim was for a

7440

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 34-37; exhibit P1642;
exhibit P654 (‘Rebuild Lebanon’ reconstruction project claim by Mr Hassan Taan Sabra).
7441
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 37.
7442
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 36, 38; exhibit P654, pp 3,
5-7, 12; exhibit P662 (Statement of Andrew Fahey), paras 122-135, annex 6, pp 1, 3, 6 (ERNs 60309505, 60309507,
60309510).
7443
Exhibits P1585, P1596, P1642, P1730, P1732, P1769-P1770; exhibit P1595 (Mr Ali Sabra’s Lebanese passport
application); exhibit P1590 (Mr Nemr Sabra’s Lebanese passport application). See also Andrew Donaldson, T. 27
June 2017, pp 17-18; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 35-37.
7444
Exhibit P1874 (Lebanese army record in relation to Mr Sabra); exhibit P1582 (Mr Sabra’s Lebanese passport
application); exhibit P1583 (Mr Sabra’s Lebanese passport application); exhibit P1872 (Banque du Liban application
for Mr Sabra); exhibit P1870, ERN 60171981; exhibit P2086. See also exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 34.
7445
Andrew Donaldson, T. 27 June 2017, pp 44-47; exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), para. 51 (b).
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property in El-Daccache Street, Haret Hreik, with the property number 1416.7446 Mr Fahey mapped
this property number 1416 onto a map using Lebanese Land Registry records.7447
3878. Using the Ogero landline subscription records, Mr Donaldson concluded that until
November 2006, the Salloum family address of Mr Sabra’s wife’s family was at property number
1416.7448 This was in the predicted best server coverage area for ROUEIS3, bordering HARA2.7449
3879. The three addresses, namely Mr Sabra’s, his father’s and his wife’s family’s, are quite
close, with the Sabra address being about two kilometres from the other two.
v.

Cell activations

3880. Cell site data is available for all outgoing voice calls made by Purple 018 from
22 November 2001, the first day of the attribution period, meaning that the cell activated in making
the call is recorded. However, no records are available of the cells to which Purple 018 connected
when it received calls before 1 August 2004.7450
3881. Further, the end cell data for voice calls is available only from 1 October 2004,7451 meaning
that only the cell to which the mobile connected at the start of the call was recorded before that
date. No cell site data is therefore available for 52.99 per cent of cell activations between
22 November 2001 and 16 February 2005.7452 In practical terms, this means that Mr Donaldson
could only analyse the cells to which Purple 018’s outgoing voice calls connected until 31 July
2004.
3882. The cell towers that Purple 018 most frequently activated from 22 November 2001 to
16 February 2005 in making calls were: SFEIR2 (8.75 per cent), HARA2 (7.11 per cent),

7446

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 45-46.
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 45-46; exhibit P662
(Statement of Andrew Fahey), paras 143-151, annex 4 (ERNs 60309481-60309490).
7448
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 48, exhibit P1650; Andrew
Donaldson, T. 27 June 2017, p. 22.
7449
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 51 (c).
7450
Exhibit P1221; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 22; Andrew
Donaldson, T. 27 June 2017, pp 49-51.
7451
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 22.
7452
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 50.
7447
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ROUIES2 (5.80 per cent), ROUIES3 (4.46 per cent), BRAJNE3 (2.57 per cent) and SFEIR3 (1.89
per cent).7453 Each is in the neighbouring Haret Hreik and or Hadath areas of southern Beirut.7454
3883. Mr Donaldson also analysed the frequency in which cells were activated between 1 August
2004 and 16 February 2005—namely for the six and half months in which all cell site data was
available.7455 SFEIR2 and HARA2 were also the top two cells activated. However, the commonly
activated cells changed. The most frequently activated cells from 1 August 2004 were: SFEIR2
(19.46 per cent), HARA2 (13.46 per cent), BRAJNE3 (8.58 per cent), SFEIR3 (8.18 per cent) and
ROUEIS3 (6.99 per cent).7456
3884. Purple 018 activated SFEIR2 the most frequently in both periods, but activated it regularly
only from 6 August 2002 until 15 February 2005. Purple 018 activated it only once in May 2002,
and not at all in June or July 2002.7457 This led Mr Donaldson to note—contrary to his conclusion
that cell use was consistent for the entire attribution period—that Purple 018’s activated cells were
in fact consistent only from August 2002.7458
3885. Mr Donaldson mapped for his court evidence the following slide showing the most used
cells for Purple 018. In rank order, the most frequently activated cell is ‘N/A’, meaning not
available, 53 per cent.7459

7453

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 50; Andrew Donaldson, T.
27 June 2017, pp 51-54, T. 25 September 2017, p. 29.
7454
Exhibit P1152 (Atlas of relevant cell sectors).
7455
Save for end cell data, which were available from 1 October 2004. Mr Donaldson noted, however, that the
additional end cell data analysis provided ‘no substantive change to the geographic profile of 3419018’. Exhibit
P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 53.
7456
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 52; Andrew Donaldson, T.
27 June 2017, p. 52.
7457
Exhibit P1221. See also exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 23.
7458
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 23.
7459
Exhibit P1952, slide 20.
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Slide 20 of Mr Donaldson’s PowerPoint presentation—exhibit P1952
3886. Using the predicted best server coverage map for the most frequently activated cells,
Mr Donaldson mapped, in the electronic presentation of evidence, the following family residences:
the ‘rue 58’ property of Mr Sabra (marked as ‘Plot 177’),7460 the Sabra family (‘Plot 1225’)7461
and the Salloum family (‘Plot 1416’).7462
3887. This map clearly shows the overlapping cell coverage of HARA2, ROUEIS3 and
BRANJE3. Plot 1416 is on the border of the predicted best server coverage of HARA2 and
ROUEIS3 and a few hundred metres from pockets of BRANJE3’s coverage. Plot 1225, while in
HARA2, is likewise located several hundred metres from the possible coverage of the other two.

7460
7461
7462

Andrew Donaldson, T. 27 June 2017, pp 12-14, 17.
Andrew Donaldson, T. 27 June 2017, pp 17-18.
Andrew Donaldson, T. 27 June 2017, pp 19-22.
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Attribution report of Andrew Donaldson regarding Mr Sabra—exhibit P1953.1, para. 51
vi.

Ms Hala Salloum’s visit to a service provider

3888. Ms Hala Salloum was a registered customer of the service provider Witness PRH339.7463
Purple 018 was in contact with this witness on 28 November 2003, a day when she is recorded as
having had an appointment.7464 The service provider recorded number ending in 657 as contact
number for Ms Salloum, and ‘Haret Hreik’ as her address.7465

7463

Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 10 (p. 2), para. 6
(p. 11).
7464
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 9 (p. 11), p. 14;
see also Andrew Donaldson, T. 28 June 2017, pp 28-29, 32.
7465
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 9 (p. 11), p. 14.
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(e)

Shared contact and geographic profiles with mobiles 546 and 657, attributed
to Mr Sabra and his wife

3889. Mr Donaldson analysed two mobiles used after Purple 018 and attributed them jointly to
Mr Sabra and Ms Salloum, finding that their similar contact and geographic profiles supported the
attribution of Purple 018.7466
3890. According to Mr Donaldson, mobile 546 is attributable to Mr Sabra and Ms Salloum from
24 February 2005 to 21 July 2005,7467 whereas mobile 657 is attributable to the two from 20 July
2005 until at least 31 December 2006.7468
i.

Mobile 546

3891. Mobile 546 was a ‘Magic’ line SIM on the Touch network, which was activated on
3 February 2005, but with a sale date of 22 February 2005, and for which no subscriber details
were provided.7469 Call activity commenced on 24 February 2005.7470
3892. Witness PRH590 stated that a client of her company provided mobile 546 as the contact
for ‘Hala Sabra’, recorded as residing at the town/post code for ‘Hadath’, as of 28 July 2005. 7471
3893. The top 25 contacts for mobile 546 include seven numbers associated with Mr Sabra’s
family and four numbers linked to Ms Salloum’s family.7472 All were previously in contact with
Purple 018.

7466

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 5; Andrew Donaldson, T.
27 June 2017, pp 74-75, 78, T. 28 June 2017, pp 30-32. See also exhibit P1952, slides 40-41, 48, 74.
7467
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 55, 58. The subscriber
period for that mobile commenced on 3 February 2005, but it was first used on 24 February 2005. A handset change
on 21 July 2005 marked a change in contract and geographic profiles, suggesting a new user. Exhibit P1953.1
(Attribution report of Andrew Donaldson regarding Mr Sabra), paras 59, 62-65; Andrew Donaldson, T. 27 June 2017,
pp 77, 88.
7468
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 83. The end date was
selected to limit the volume of data. Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra),
para. 85; see also Andrew Donaldson, T. 27 June 2017, pp 77, 88-89, T. 28 June 2017, pp 4-5.
7469
Exhibit P1497 (Touch subscriber note for mobile 546); exhibit P1101 (Touch list of activation and deactivation
dates); exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 56.
7470
Exhibit P1271 (Call sequence table of mobile 546); exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), para. 59.
7471
Exhibit P1157 (Statement of Witness PRH590), paras 11-20; Andrew Donaldson, T. 27 June 2017, p. 77.
7472
Exhibit P1271 (Call sequence table of mobile 546); exhibit P1953.1 (Attribution report of Andrew Donaldson
regarding Mr Sabra), paras 78-79; Andrew Donaldson, T. 27 June 2017, pp 84-87. See also exhibit P1952, slide 66.
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3894. In addition, it had nine contacts with a Ghanaian telephone number that Mr Sabra’s nephew
Mr Abbas Alaaeddine stated was that of Mr Sabra’s brother, Mr Fahd Sabra.7473 It also had two
contacts with his brother, Mr Ali Sabra;7474 two contacts with his cousin, Mr Haytham Kallout;7475
one call to a mobile linked to Mr and Ms Fadi and Fadia Salloum, cousins of Ms Salloum; 7476 and
one call to Ms Salloum’s cousin, Ms Nancy El-Meqdad.7477
3895. The cells most frequently activated by mobile 546 were Touch’s Haret_Hreik_B (38.83
per cent) and Hazmiyeh_2_B (25 per cent).7478 The Sabra and Salloum family residences,
‘Plot 1225’ and ‘Plot 1416’, were within the predicted best server coverage for Touch’s cell
Haret_Hreik_B.7479 Hazmiyeh_2_B provides predicted best server coverage for Plot 177
associated with Mr Sabra.7480
3896. Mr Donaldson mapped these addresses on the predicted best server coverage maps for
Touch cells using the electronic presentation of evidence.7481

7473

Exhibit P1271, pp 19-21; exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), pp 9-10, 28-29;
exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 79.
7474
Exhibit P1271, pp 16, 18; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), p. 93
(annex C). See above, at para. 3847.
7475
Exhibit P1271, p. 18; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), p. 93 (annex
C). See above, at para. 3847.
7476
Exhibit P1271, p. 13; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), p. 94 (annex
C). Mr and Ms Fadi and Fadia Salloum are Ms Salloum’s cousins, exhibit P1075 (Family personal status extract).
This mobile is listed in a February 2004 passport application for Mr Fadi Salloum (exhibit P1594 (Mr Fadi Salloum’s
Lebanese passport application)) and on a June 2005 passport application for Ms Fadia Salloum (exhibit P1588 (Ms
Fadia Salloum’s Lebanese passport application)).
7477
Exhibit P1271, p. 25; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), p. 94 (annex
C). See above, at para. 3847.
7478
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 80; Andrew Donaldson,
T. 27 June 2017, p. 78.
7479
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 81 (a).
7480
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 81 (b).
7481
Andrew Donaldson, T. 27 June 2017, pp 78-79.
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Attribution report of Andrew Donaldson regarding Mr Sabra—exhibit P1953.1, para. 81
3897. Mr Donaldson also examined text messages sent and received by mobile 546. One SMS
sent by mobile 546 is signed off ‘Hala/Nour’, the given names of Mr Sabra’s wife and daughter.7482
Two text messages are addressed to ‘Lalo’, with one sending a kiss to ‘Nour’ and another regards
to ‘Nana’.7483 Two outgoing text messages are signed by ‘Nadia’.7484 A further two outgoing

7482

Exhibit P1273 (SMS call sequence table of mobile 546), p. 11; exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 70; Andrew Donaldson, T. 27 June 2017, pp 80-81. Ms Salloum’s given name
is Hala, and Mr Sabra and Ms Salloum’s daughter is called ‘Nour’, exhibit P1074 (Family personal status extract).
7483
Exhibit P1273, p. 5; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 71;
Andrew Donaldson, T. 27 June 2017, pp 81-82.
7484
Exhibit P1273, p. 7; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 72;
Andrew Donaldson, T. 27 June 2017, p. 83.
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messages are sent by ‘Fadi’, although one instructs the recipient to call back ‘on my nb plz’.7485
Finally, one SMS contains the words ‘I am your boss bro Salloum.’7486
ii.

Mobile 657

3898. Mobile 657 on the Touch network was activated on 13 May 2005 and deactivated on
31 December 2012. It was a ‘Magic’ line pre-paid number, for which there were no subscriber
details.7487
3899. On 20 July 2005, SIM mobile number 657 changed handsets to IMEI 35162300018999.7488
This was the same handset used by mobile 546 throughout its attribution period, namely from
24 February 2005 until 21 July 2005.7489
3900. In 2008, it appears that Mr Sabra took out a bank loan. A Société Générale du Banque de
Liban form, dated 18 June 2008 and signed in the presence of Ms Salloum’s aunt, Ms Nadia
Salloum, lists mobile 657 as a contact number for its customer, Assad Hassan Sabra. 7490
3901. Witness 106 did not have a mobile number for Mr Sabra, but stated that mobile 657
belonged to Ms Salloum.7491 Similarly, Witness 69 stated that mobile 657 belonged to Ms Salloum
and was always with her, although it was saved under ‘Assad’ in his mobile.7492 Mr Sabra’s
nephew, Mr Alaaeddine, stated in October 2010 that mobile 657 was Mr Sabra’s mobile. 7493
3902. The two cells most frequently activated by mobile 657 are the same as those used by mobile
546, albeit with some shift in usage: Hazmiyeh_2_B accounts for 36.43 per cent and

7485

Exhibit P1273, p. 4; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 73.
Exhibit P1273, p. 6; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 74;
Andrew Donaldson, T. 27 June 2017, pp 83-84.
7487
Exhibit P1498 (Touch subscriber note for mobile 657); exhibit P1101, exhibit P1953.1 (Attribution report of
Andrew Donaldson regarding Mr Sabra), para. 84.
7488
Exhibit P1274 (Call sequence table of mobile 657), pp 12-13; exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 93. See also exhibit P1271, pp 1-27. The next handset change occurred on 10
September 2006.
7489
Exhibit P1271; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 67; Andrew
Donaldson, T. 27 June 2017, pp 76-77.
7490
Exhibit P1869 (Banque du Liban signature card); exhibit P1872; Andrew Donaldson, T. 27 June 2017, pp 90-91.
7491
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 25.
7492
Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), pp 21-22.
7493
Exhibit P2103 (Interview with Abbas Alaaeddine, 21 October 2010), p. 17. See also Andrew Donaldson, T. 28
June 2017, p. 16.
7486
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Haret_Hreik_B for 14.02 per cent.7494 An application form for a change of address for the Salloum
family landline, to ‘El-Aarid’ street in ‘El-Chiyah’, dated 21 November 2006,7495 coincides with a
spike of cell activity of mobile 657 in Bir_El_Abed_A and Bir-El_Abed_C—although the
Salloums’ new address was not sufficiently precise to establish which cell would provide predicted
best server coverage.7496
3903. Among the contacts of mobile 657 were 14 numbers linked to relatives of Mr Sabra and
eight numbers linked to Ms Salloum’s family.7497 The most frequent contacts—Mr Sabra’s father;
Ms Salloum’s aunt and parents; and Mr Sabra’s brother-in-law—were consistent with those seen
in Purple 018 and mobile 546. On the other hand, there were significantly fewer calls to other
family members, with only four direct relatives of Mr Sabra falling within the top 28 contacts.7498
3904. Three text messages sent by mobile 657 on 17, 19 and 27 September 2005 identify the
mobile’s user as ‘Lalo’, ‘Hala’ and ‘Lalo and Sado’.7499 All three messages pass on regards from
‘Assad and Nour’, ‘Sado and Nana’ and ‘Nour’ and one SMS initially states ‘I’m Hala’ and signs
off as ‘Lalo and Sado’.7500
3905. These interchangeable associations of names provided in the SMS translations, seen also
in text messages of Purple 018 and mobile 546, led Mr Donaldson to posit that ‘Lalo’ may be
synonymous with ‘Hala’ and ‘Sado’ with ‘Assad’.7501 Mr Donaldson believed that ‘the term
“Sado” may be used to refer to Assad Sabra’, and ‘Lalo’ ‘is an affectionate term for Hala’. 7502
3906. A message received by mobile 657 on 12 January 2006 states: ‘Hi Hala, hi Asad, hi
Nour’.7503 A further seven text messages do not identify the sender, but send regards from Hala,

7494

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 80, 111; Andrew Donaldson,
T. 28 June 2017, pp 6-7.
7495
Exhibit P1650; Andrew Donaldson, T. 27 June 2017, pp 47-48.
7496
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras 114-115; Andrew
Donaldson, T. 28 June 2017, pp 10-11.
7497
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 109; Andrew Donaldson, T.
28 June 2017, pp 22-28. See also exhibit P1952, slide 112.
7498
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 110.
7499
Exhibit P1272 (SMS call sequence table of mobile 657), pp 7-8; exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 97; Andrew Donaldson, T. 28 June 2017, pp 11-13.
7500
Exhibit P1272; Andrew Donaldson, T. 28 June 2017, pp 17-18.
7501
Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 97; Andrew Donaldson, T.
27 June 2017, p. 80, T. 20 September 2017, pp 29-30, 41-42, T. 22 September 2017, pp 29, 39-40.
7502
Andrew Donaldson, T. 27 June 2017, p. 80.
7503
Exhibit P1272, p. 25.
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Assad and Nour.7504 Two other messages that mobile 657 received between August and October
2006 are addressed to Hala, Assad and Nour, and specify ‘Nana’ and ‘Nadia’ in the third
person.7505
3907. Finally, mobile 657 was in contact with Witness 339’s business on three dates when either
Ms Salloum or her daughter are recorded as having had an appointment, 17 July 2005, 27 January
2006 and 10 May 2006.7506

2.

How Purple 018 was discovered

3908. During the trial, the Sabra Defence put in issue how the Prosecution had connected Purple
018 with Mr Sabra.
3909. In November 2008, the UNIIIC received information from the Lebanese Internal Security
Forces relating to the three Purple mobiles. This included the possible involvement of Purple 018
in the dissemination, on Monday 14 February 2005, of the videoed claim of responsibility for the
attack earlier that day.7507 The ISF reported to the UNIIIC that Purple 018 ‘was the primary
contact’ of Purple 231, which was last active on 14 February 2005 with only one incoming call the
next day. Mr Donaldson set this out in a Prosecution investigator’s note on 2 November 2012, with
the subject heading, ‘Finding the communications networks’, stating that the ISF had informed the
UNIIIC that:
Another number was in contact with 3419018 on this day, 3598095. This phone was
located on this day in the vicinity of the tree in ESCWA square from where the video tape
was collected by the AI Jazeera staff. It was also last used on 16th February 2005, hence
followed a similar deactivation pattern as the other two numbers.7508

7504

Exhibit P1272, pp 19, 27, 34, 36, 39, 64, 68.
Exhibit P1272, pp 43, 50; Andrew Donaldson, T. 28 June 2017, pp 13-23. Mr Donaldson observed that there were
two Nadias in the Salloum family, one was Ms Hala Salloum’s aunt and the other Ms Salloum’s younger sister also
named Nadia. Andrew Donaldson, T. 28 June 2017, pp 18-19; exhibit P1953.1 (Attribution report of Andrew
Donaldson regarding Mr Sabra), para. 100.
7506
Exhibit P1155 (Statement of Witness PRH339, dated 25 October 2010 and 5 March 2015), para. 9 (p. 11), pp 1314; exhibit P1274, pp 14, 44, 59; exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), paras
116-119; Andrew Donaldson, T. 28 June 2017, pp 8, 28-29.
7507
Andrew Donaldson, T. 19 September 2017, pp 19-22, T. 29 September 2017, p. 57; exhibit 5D418 (Investigator
notes – Finding the Communication Networks), para. 44 (b). See also exhibit P2122 (Interview of Wissam Al-Hassan,
16 June 2012), pp 125-126, 146.
7508
Exhibit 5D418, para. 44 (c).
7505
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3910. The ISF had not at first linked Purple 018 to Mr Sabra, but rather to another person.7509
However, based on the content of text messages and the mobile’s contact profile—meaning who
the call data records showed that it was in contact with—the ISF revised its initial conclusion and
suggested that Mr Sabra was its user.7510
3911. The Sabra Defence contends that Purple 018’s attribution is based on information from a
compromised source, namely a senior ISF officer, Mr Wissam Al-Hassan, who in 2005 was
working for Mr Hariri as the head of his personal security. In early 2006, after returning to the ISF
and as the head of its Information Branch, he was assigned to lead the investigation into Mr Hariri’s
death.7511 According to the Sabra Defence the Prosecution failed to eliminate alternative users and
to properly investigate who used this number.7512
3912. The Prosecution argues that the information the UNIIIC received from the ISF regarding
Purple 018 was only an investigative lead. Purple 018 is attributable to Mr Sabra through evidence
received by the Trial Chamber, namely the mobile’s contact and geographic profile, text message
content and similarity of its contact and geographic profiles with follow-on mobiles that Mr Sabra
and his wife used.7513

3.

Submissions
(a)

Prosecution

3913. The Prosecution submits that Purple 018 is attributable to Mr Sabra from 22 November
2001 to 16 February 2005, arguing that:
Purple 018 is attributed to SABRA from 22 November 2001 to 16 February 2005. Mobile
546 is attributed to SABRA and SALLOUM from 24 February 2005 to 21 July 2005.

Exhibit 5D413 (Information from ISF related to Purple 018); exhibit 5D418, para. 44 (e). See also Andrew
Donaldson, T. 28 September 2017, pp 74-76.
7510
Exhibit 5D417 (Response from Lebanese ISF to request for assistance in relation to Purple 018). See also Andrew
Donaldson, T. 28 September 2017, pp 76, 94, 97.
7511
Decision on admission of Mr Al-Hassan’s interview, paras 1-2.
7512
Sabra Defence final trial brief, paras 165, 172 and following; Sabra Defence closing submissions, T. 21 September
2018, pp 10-12.
7513
Prosecution final trial brief, paras 180-182 and following; Prosecution closing submissions, T. 12 September 2018,
pp 36-40. See also Andrew Donaldson, T. 28 September 2017, pp 97, 109.
7509
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Mobile 657 is attributed to SABRA and SALLOUM from 20 July 2005 to at least 31
December 2006.

And:
SABRA was the user of Purple 018 from 22 November 2001 to 16 February 2005. A
single user of the phone was assessed based upon the contact and geographic profile’.7514

3914. Purple 018 was in contact with 17 mobile and landline numbers attributed to the families
of Mr Sabra and his wife, Ms Hala Salloum.7515 On 28 November 2003, it was also in contact with
Witness 339, a service provider, whose client was Ms Salloum.7516 Further, Purple 018 received
several text messages addressed to ‘Assad’, ‘Asodi’—which the Prosecution asserts is a diminutive
name for Assad—and ‘you and Hala’.7517
3915. Furthermore, the top five most frequently used cells activated by Purple 018 were in the
vicinity of Mr Sabra’s residence, his parents’ residence and his in-laws’ residence, and the top
most frequently used cell towers of Purple 018 include the cells covering the three, namely,
SFEIR2, HARA2 and ROUIES2.7518
3916. The Prosecution’s final trial brief did not argue the significance of these activations,
beyond stating that these cells covered the three addresses.
3917. Mr Sabra and Ms Salloum were the users of two other mobiles after Purple 018, namely,
mobile 546 from 24 February 2005 to 21 July 2005, and mobile 657 from 20 July 2005 to at least
31 December 2006.7519 Attributing these two mobiles to Mr Sabra and his wife supports Purple
018’s attribution to Mr Sabra.7520
3918. All three are ‘linked by their sequential use, contacts, geographic use and extracts from
SMS content’ and the commonalities between them demonstrate that they were used sequentially

7514
7515
7516
7517
7518
7519

Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution

final
final
final
final
final
final

trial
trial
trial
trial
trial
trial

brief, paras 181, 183; Prosecution closing submissions, T. 12 September 2018, p. 18.
brief, para. 184.
brief, para. 185.
brief, para. 186; Prosecution closing submissions, T. 12 September 2018, p. 19.
brief, paras 188-189; Prosecution closing submissions, T. 12 September 2018, p. 23.
brief, paras 181, 190-191, 197; Prosecution closing submissions, T. 12 September 2018, p.

18.
7520

Prosecution final trial brief, para. 182.
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by a common user.7521 Conversely, because documents and witness statements demonstrate the
attribution of mobile 546 and mobile 657 to both Mr Sabra and his wife, only these mobiles
displayed signs of multiple users.7522
(b)

Sabra Defence

3919. The Sabra Defence submits that the Prosecution failed to attribute Purple 018 to Mr Sabra
beyond a reasonable doubt. As its case is solely predicated on this attribution, this is fatal to the
Prosecution’s case against him.7523
3920. According to the Sabra Defence, the Prosecution’s case on the attribution of Purple 018 to
Mr Sabra was built on evidence tainted by the credibility and reliability of its source. It came from
Mr Wissam Al-Hassan who was Mr Hariri’s chief of security in 2005. However, there were
challenges to his reliability and credibility, including allegations that he was in a position to
influence the UNIIIC investigation. These were raised throughout trial. It was Mr Al-Hassan who
provided UNIIIC with the information on Purple 018.7524
3921. The Sabra Defence argued that:
Throughout trial, challenges to the reliability and credibility of AL-HASSAN were raised
by the Defence, based on: (i) his conspicuous absence from HARIRI’s convoy on the day
of the attack, (ii) flaws and inconsistencies in his alibi for that day, (iii) his foundational
role in the investigation, and (iii) as a witness of fact.7525

3922. The attribution of Purple 018 to Mr Sabra is based on Mr Al-Hassan’s evidence. Initially,
in November 2008, he gave the UNIIIC the information on the Purple mobiles.7526 The
Prosecution, however, did not investigate the allegations regarding his reliability and credibility

7521
7522

Prosecution final trial brief, paras 205, 209; Prosecution closing submissions, T. 12 September 2018, p. 18.
Prosecution final trial brief, paras 190, 209; Prosecution closing submissions, T. 12 September 2018, pp 20, 35-

36.
7523

Sabra Defence final trial brief, paras 164, 166-167; Sabra Defence closing submissions, T. 21 September 2018, pp
37-38.
7524
Sabra Defence final trial brief, paras 171, 175.
7525
Sabra Defence final trial brief, para. 172.
7526
Sabra Defence final trial brief, paras 168-185.
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despite the Defence challenges in this regard and did not disclose in an unredacted form the
documents related to his reliability, including a UNIIIC memorandum regarding Mr Al-Hassan.7527
3923.

The Sabra Defence final trial brief, at paragraph 104―which was the subject of a Trial

Chamber question in the closing submissions, see below―states that:
The Prosecution’s telecommunications-based case relies heavily on hearsay. First, in
relation to the “discovery” of the networks and Purple-Phones, the Prosecution relies
entirely on the anonymous second-hand information provided in the untested statement of
AL-HASSAN. AL-HASSAN did not personally work on the “discovery” of the networks
or Purple-Group and provides no elucidation or accurate methodology to how these
telephone numbers, and subsequent attribution, were located. Despite this, the Prosecution
founded their case on the hearsay he provided, without investigating other possible lines of
investigation. The fact that AL-HASSAN is deceased does not increase the reliability of
his testimony.

3924. The Prosecution’s interview with Mr Al-Hassan of 16 June 2012 was admitted into
evidence under Rule 158, as he was deceased.7528 The Defence therefore could not cross-examine
him on his role on providing telecommunications evidence to the Prosecution.7529 Due to the
Prosecution’s failures in relation to Purple 018’s attribution, the Trial Chamber should give
negligible weight to Mr Donaldson’s conclusions.7530
3925. Substantively, the Sabra Defence attacks the quality of the evidence the Prosecution used
to attribute Purple 018 to Mr Sabra. Mr Donaldson, it is argued, ‘displays neither the independence
nor the competence to assume’ the responsibility of attributing the mobile. 7531

7527

Exhibit 5D426. Sabra Defence final trial brief, paras 177-185, referring to Decision denying Sabra Defence
application for disclosure, paras 40-41.
7528
Exhibit P2121 (Interview of Wissam Al-Hassan, 17 June 2012); exhibit P2122 (Interview of Wissam Al-Hassan,
16 June 2012). The Trial Chamber held that Mr Al-Hassan’s interview may corroborate evidence connected to
paragraph 49 of the amended consolidated indictment, namely that the four Accused and Mr Badreddine were
supporters of Hezbollah, and the alleged provenance of the network of Green mobiles as a Hezbollah network.
Decision on admission of Mr Al-Hassan’s interview, para. 87.
7529
Sabra Defence final trial brief, paras 186-187.
7530
Sabra Defence final trial brief, paras 188-191.
7531
Sabra Defence final trial brief, para. 192.
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3926. Mr Donaldson failed to describe his methodology, including the term ‘attribution’ and
employed ‘shifting terminology’ that was designed to fill gaps in the Prosecution’s case.7532 He
failed to ‘differentiate and explain the concepts of single-user, control and attribution’ and his
reports contained no explanation that Mr Sabra was the mobile’s single user.7533 He failed to
explain many of the underlying elements thus undermining the Prosecution’s attribution of Purple
018 to Mr Sabra.7534
3927. Mr Donaldson’s attribution of third party contacts was lax and susceptible to errors,
‘significantly undermining the relevance and probative value of this evidence’.7535
3928. As an example of the limitation of the SMS content and flaws in Mr Donaldson’s report,
the Sabra Defence referred to Mr Alaaeddine’s evidence relating to the text of 20 January 2005.7536
Mr Donaldson omitted to mention in his report that Mr Alaaeddine did not recognise Purple 018
and it was not saved to his mobile, and that the text was probably sent to a friend because of its
informality. The Sabra Defence was critical of this omission, submitting that:
The need for diligent review of sources cited in any report is not a disputed matter. It is
DONALDSON’s representation of this underlying evidence in a manner more favourable
to the Prosecution’s case, by omitting the full extent of the witness’ misgivings, which
casts doubt on his impartiality as a witness. Given the opportunity to explain whether a
duty to bring such evidence to the attention of the Chamber rested on him, DONALDSON
obfuscated.7537

3929. Mr Donaldson’s evidence was also based on the assumption that all mobiles have a single
user and he would only amend this if he identified evidence inconsistent with this hypothesis. His
description of a single-user mobile as ‘not multi-user’ was ‘fatuous’, and he could not distinguish
between evidence ‘providing’ or ‘supporting’ attribution of a mobile to someone. 7538
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3930. Purple 018’s contacts actually pointed away from the mobile having a single user for the
following five reasons. First, its contacts are not exclusive to a single user. Second, the limited
decoded and translated SMS content does not point to a single user. Third, the geo-profile evidence
is consistent with any number of individuals within the area using it, in light of the number of
people living and working in the areas of cells most activated. Fourth, no witness evidence
attributed it to a single user, and fifth, there was a marked absence of documentation attributing it
to a single user.7539
3931. Further, there was no self-attribution by Mr Sabra, nor are there intercepts or co-location
evidence.7540 There was no documentary evidence supporting attribution such as insurance records,
passport applications, utility bills, house ownership, etc.7541 No witness attributed the mobile to
Mr Sabra.7542 Witness 69 had only contacted Mr Sabra through his wife on mobile 657, and a
‘reasonable inference from this evidence is that SABRA did not possess a phone in 2005’. 7543
3932. The Prosecution did not lead any evidence of Mr Sabra saying that Purple 018 was his
number. In fact, ‘Two further witnesses specifically deny that Purple-018 was used by SABRA at
the relevant time’, namely, Witnesses 106 and 69.7544
3933. The SMS evidence ‘is replete with inconsistencies, limitations and gaps’ rendering it
unsuitable as the principal basis of attribution.7545 The Prosecution relies only on six incoming text
messages, amounting to three per cent of the total SMS content for that mobile. 7546 As all six were
incoming, this merely permits the assumption that the sender believed the intended recipient had
the receiving mobile.7547 Minimal weight should be given to it.7548 The Defence also highlighted
evidentiary weaknesses in the SMS content including spelling.7549

7539

Sabra Defence final trial brief, paras 202-207.
Sabra Defence final trial brief, paras 208-209.
7541
Sabra Defence final trial brief, paras 210-212.
7542
Sabra Defence final trial brief, paras 213-220; Sabra Defence closing submissions, T. 21 September 2018, p. 47.
7543
Sabra Defence final trial brief, paras 218-219.
7544
Sabra Defence final trial brief, paras 216-220. This is actually factually incorrect as is noted in the findings below.
7545
Sabra Defence final trial brief, para. 221.
7546
Sabra Defence final trial brief, para. 229.
7547
Sabra Defence final trial brief, para. 227.
7548
Sabra Defence final trial brief, para. 231.
7549
Sabra Defence final trial brief, paras 232-257.
7540

Case No. STL-11-01/T/TC

1272 of 2642

18 August 2020

R333258

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

3934. Regarding the mobile’s ‘geo-profile’, it only identifies a general area rather than specific
locations.7550 The cell site data was incomplete.7551 Mr Donaldson also failed to account for the
unreliability inherent in the Prosecution’s predicted coverage maps, nor the reliability of the maps,
thus undermining his conclusions that residences linked to Mr Sabra were within the predicted
coverage of certain cells.7552 There is no unique geographical signature for Mr Sabra, such as his
work or social activities.7553 Mr Donaldson failed to thoroughly analyse the underlying data.7554
For example, there was no clear and contemporaneous evidence of residence, 7555 and evidence of
the three family addresses is inconclusive. 7556
3935. The reliance on third-party contacts for attribution, ‘while superficially attractive, is deeply
flawed’,7557 for example, ‘various phones could have a similar contact pattern towards family
members or a group of contacts without any possibility of distinguishing between them’.7558
Further, only a limited number of close family contacts was analysed, namely 17 mobile and
landline numbers out of a total of 962 contacts.7559 There is also a lack of independent evidence
demonstrating the relationship with these contacts,7560 and there were errors in attributions.7561
3936. Regarding the ‘follow-on phones’, namely mobiles 546 and 657, the attribution of them to
Mr Sabra ‘by itself proves nothing’.7562 In this respect, the Sabra Defence made detailed criticisms
of Mr Donaldson’s attribution of these two mobiles, similar to those in respect of Purple 018. 7563
3937. Moreover, there was a clear alternative user, namely Mr Assad Salloum, who the Lebanese
ISF had initially suspected of being the user of Purple 018.7564 The UNIIIC and Prosecution had
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known of this information. The Prosecution thus failed to exclude a viable alternative user.7565
Mr Donaldson himself had conceded that ‘if there is more than one viable candidate for attribution
of a particular phone then “you don’t have an attribution”’.7566
3938. The Sabra Defence argues that the evidence points away from Purple 018 having a single
user.7567 The ISF’s decision to revise Purple 018’s initial attribution and to attribute it to Mr Sabra
was poor and ‘does not withstand any modest degree of scrutiny’.7568 The Prosecution could not
rule out the possibility that the user of Purple 018 was someone other than Mr Sabra. 7569

4.

Findings

3939. The Prosecution evidence seeking to attribute Purple 018 to Mr Sabra is the weakest of any
of the attribution evidence led against the four Accused and Mr Badreddine. No conclusive
evidence was presented about exactly where Mr Sabra lived during the indictment period, namely
from late 2004 to early 2005, nor with whom, nor where he worked, nor what he did. Mr Sabra,
on the Prosecution’s case, was using Purple 018 until Wednesday 16 February 2005, when it was
discarded.
3940. The Prosecution, furthermore, presented no evidence of a geographical footprint that could
be traced to Mr Sabra by virtue of his home address, place of work and his leisure and social
activities including those with his family. Nor was one presented for his wife, who was another
potential user of Purple 018. Over the attribution period there were 8,739 contacts, as in calls made
and received and texts, for which there are records, over 1,183 days. This is an average of just
under 7.4 per day.
3941. The Prosecution’s pre-trial brief stated that:
SABRA is the user of Purple 018. This is attributed to SABRA through SMS content, the
contacts profile (multiple family members as well as the two other purple phone users) and
cell utilisation analysis (compared with his home address). In addition, the contacts and

7565

Sabra Defence final trial brief, paras 405-419, referring for example to exhibits 5D414, 5D415 and 5D416, UNIIIC
memoranda stating that the ISF had informed it on 22 November, 23 December 2008 and 8 January 2009 of its belief
of the alternative user of Purple 018.
7566
Sabra Defence final trial brief, para. 398, referring to Andrew Donaldson, T. 19 September 2017, p. 29.
7567
Sabra Defence final trial brief, paras 202-207.
7568
Andrew Donaldson, T. 29 September 2017, pp 47-53
7569
Sabra Defence final trial brief, paras 405-411.
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cell utilisation profile of two subsequent phones, both of which are directly attributed to

SABRA or his family, were compared with the profile of Purple 018 and provide support
for the attribution of this telephone to SABRA.7570

3942. The Prosecution’s final trial brief argues in a roundabout fashion that, ‘A single user of the
phone was assessed based upon the contact and geographic profile’.7571 It argues that Mr Sabra
was the user of Purple 018.
3943. To attribute the mobile to Mr Sabra during the pleaded indictment period, the Prosecution
must prove that he was using it at all relevant times. A family or a group could of course share a
mobile, but to establish criminal liability based on use of the mobile, the Prosecution must prove
who was using it in making specified calls.
3944. The Prosecution case attributing single use of Purple 018 to Mr Sabra is based upon its
contact and geographical profile, and the content of four text messages to that mobile—combined
with similar evidence for mobiles 546 and 657.
3945. It is not a strong case. The evidence comes from an electricity subscriber record, a service
provider’s records, two imprecise witness statements from witnesses who were not cross-examined
by the Defence, cell site evidence of the Purple mobile’s activations and its contacts. There is no
direct evidence of a precise address that the Prosecution could locate within plot 177, where the
Prosecution submits that Mr Sabra lived. A precise address, however, is less import than a general
location falling within a specified cell coverage area, here SFEIR2.
3946. Hence to determine whether Mr Sabra was using Purple 018, it is also necessary to examine
who could have been using mobiles 546 and 657, that were used only after Wednesday 16 February
2005. On the Prosecution’s case these were successor mobiles used by Mr Sabra after he discarded
Purple 018 on Wednesday 16 February 2005, two days after completing his role in disseminating
the false claim of responsibility. The case that mobiles 546 and 657 had the same users is strong;
the SIMs were used in the same handset and had similar geographic and contact profiles.

7570
7571

Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 55.
Prosecution final trial brief, para. 183.
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3947. But this only takes the case so far. Even if it is established that Mr Sabra was using the
mobile, the evidence must also establish as the only reasonable inference available that he was
using it in the calls specified in the amended consolidated indictment. In other words, that he was
using Purple 018 on the specific days pleaded in December 2004 and January and February 2005.
3948. Moreover, the cell site records are incomplete for almost 53 per cent of Purple 018’s calls,
as the cell activated for incoming calls, incoming and outgoing text messages was not recorded
until 1 August 2004. End cell data for voice calls was available only from 1 October 2004.
(a)

The discovery of the Purple mobiles and Mr Wissam Al-Hassan’s role

3949. The Sabra Defence, in arguing that the Prosecution had not proved this attribution,
challenged Mr Al-Hassan’s credibility, and the reliability of Mr Donaldson’s analysis, on which
the Prosecution case relies.
3950. First, Mr Al-Hassan. In its decision denying the Sabra Defence’s application for the
disclosure of a UNIIIC memorandum, which made critical observations about Mr Al-Hassan, the
Trial Chamber expressed its surprise about Mr Al-Hassan’s obvious conflict of roles in moving
from his position as Mr Hariri’s chief of security—he was absent from work on the day of the
explosion—to leading the investigation into his death.7572 On any objective test, Mr Al-Hassan
could not have been seen to have been a neutral investigator or source of information. Despite this
evident conflict, the UNIIIC was relying upon him for material including investigatory leads.
3951. In Mr Al-Hassan’s interview with Prosecution officials in June 2012, he stated of the Purple
mobiles that:
We were able to reach a network, a small network of three numbers. We identified two.
And the owners and identities of two of them. Namely, Assad Sabra and Hasan Issa or
Oneissi. And the third we couldn’t identify it but with the cooperation with the STL we
knew that they identified the third one as Merhi. Merhi.
Q.

And how were you able to identify Issa and Sabra? Oneissi and Sabra?

7572

Decision denying the Sabra Defence application for disclosure of a UNIIIC Internal Memorandum on Mr Wissam
Al-Hassan, paras 41, 45.
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Actually through the geographical co-location of calls and communications that were made
from the public phones to Al-Jazeera and Reuters. So out of those, among those three
numbers it was easy for us to identify two of them because they were using their phones to
contact their parents, to contact their houses, to make their personal phone calls.7573

3952. The Trial Chamber admitted Mr Al-Hassan’s evidence under Rule 158. As a deceased and
therefore unavailable witness, he obviously could not be questioned in court.7574 The Trial
Chamber held that the lack of cross-examination and the hearsay nature of Mr Al-Hassan’s
evidence would decrease its weight when it was assessed.7575
3953. This particular passage from the interview, however, appears to be relevant only to the
Sabra Defence, which relies on it to discredit the investigatory source of the information provided.
It is also a little unclear why the Prosecution had three senior staff 7576 interview Mr Al-Hassan on
these types of issues in 2012 a year after the confirmation of the indictment.
3954. In this sense, the Trial Chamber does not believe that the information about the discovery
of the Purple mobiles is relevant to the Prosecution’s case against any of the Accused, including
of course Mr Sabra. The Trial Chamber does not consider the fact that Mr Al-Hassan—whatever
issues may arise with his credibility or motives—or any other ISF official, may have provided
investigatory leads to the UNIIIC or the Prosecution, has any real effect on the case.
3955. In this respect and before hearing the final trial submissions, the Trial Chamber posed the
following question to the Sabra Defence, based on the arguments in paragraph 104 of the Sabra
Defence final trial brief on Mr Al-Hassan providing the information to the UNIIIC:
Paragraph 104 refers to the ‘discovery’ of the purple mobiles, only in 2008. How does it
matter, either legally or evidentially, when the existence of the calls between the three
purple mobiles was discovered?7577

7573

Exhibit P2122 (Interview of Wissam Al-Hassan, 16 June 2012), pp 125-126, with the question posed by
Mr Alasdair Macleod.
7574
Exhibit P2121 (Interview of Wissam Al-Hassan, 17 June 2012); exhibit P2122 (Interview of Wissam Al-Hassan,
16 June 2012); Decision on admission of Mr Al-Hassan’s interview.
7575
Decision on admission of Mr Al-Hassan’s interview, para. 86.
7576
Mr Macleod, Mr Michael Taylor and Mr Ekkehard Withopf.
7577
Questions for closing submissions, para. 45. At para. 25, the Trial Chamber asked the Prosecution, ‘Is there any
legal significance about when the purple mobiles were ‘discovered’, referred to in paragraph 104 of the Sabra brief?’
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Lead counsel for Mr Sabra responded that:
the manner in which the Purples were discovered is relevant, we say, because it’s related,
we submit, to the inadequate investigation conducted by the Prosecution and, in turn, the
inferences it can ask you to draw relating to the behaviour of the Purple Phones.

7578

3956. Prosecution counsel responded that the ISF merely provided ‘lead information from which
the investigation re-engineered’. Mr Donaldson did not rely on this information but ‘on evidence
gathered first by the UNIIIC and then the Office of the Prosecutor’, and it points to one user,
Mr Sabra.7579
3957. The Sabra Defence also raised a complaint that the Prosecution disclosed only a redacted
version of the Al-Hassan interview to the Defence. Protracted litigation on this issue occurred
during the trial, and before the Prosecution’s disclosure of the final redacted version, the Trial
Chamber scrutinised the Prosecution’s proposed redactions and determined that they would cause
no prejudice to the Defence.7580 The same applies to the redactions of names from the UNIIIC
memorandum regarding Mr Al-Hassan.7581 Nothing of substance, however, changed after that
decision: the Defence had all the information necessary to challenge the reliability of the
information and Mr Al-Hassan’s credibility, and used this at trial and in final submissions.
3958. The Trial Chamber understands that Defence counsel had some discomfort as to how the
UNIIIC apparently received the information concerning the three Purple mobiles, namely, from
someone about whom they had suspicions. However, against this is that the Prosecution
investigated who was using Purple 018 by painstakingly contacting numerous potential
witnesses—including contacts of the mobiles 546 and 657—and researching Mr Sabra’s and these
contacts’ residences. It then used cell site evidence to compile a geographic profile of the users.
3959. This entailed a monumental amount of investigatory work. The UNIIIC and the
Prosecution, not the ISF, did most of this. For these reasons, the Trial Chamber does not see it as

7578

Sabra Defence closing submissions, T. 21 September 2018, pp 10-12.
Sabra Defence final trial brief, paras 188-191. See also Sabra Defence closing submissions, T. 21 September 2018,
pp 10-12; Prosecution closing submissions, T. 12 September 2018, pp 37-39.
7580
Decision on admission of Mr Al-Hassan’s interview, paras 93-94; Decision on redactions to Mr Al-Hassan’s
interview, para. 27.
7581
Decision denying Sabra Defence application for disclosure of a UNIIIC Internal Memorandum on Mr Wissam AlHassan, paras 7-8, 44-45, 55-58, 60; exhibit 5D426.
7579
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a relevant issue in the case. The ISF’s original attribution of Purple 018 to Mr Sabra in the context
of the case is thus irrelevant. The information provided was for lead investigation purposes.
Moreover, other internal UNIIIC documents suggest a second line of communication with the ISF
with other officials suggesting that the user was not Mr Sabra—see directly below.
3960. The Trial Chamber is accordingly satisfied that Mr Donaldson, independently of any ISF
influence, assessed the witness statements, documents, text messages, contact and geographic
profiles and IMEI use by Purple 018 and mobiles 546 and 657, in a manner that allows the Trial
Chamber to consider his conclusions. Moreover, the Trial Chamber has also considered
Mr Donaldson’s evidence on the discovery of Purple mobiles in 2008, which is addressed in more
detail below.7582
(b)

Mr Assad Salloum as a possible alternate user of Purple 018

3961. On a related point, the Sabra Defence posited, based upon internal UNIIIC file notes
referring to ISF suspicions of who was using Purple 018 that Mr Assad Salloum may have been
its user. This appears to contradict the information that Mr Al-Hassan was giving the UNIIIC. The
Prosecution, the Sabra Defence argues, failed to negative the possibility that Mr Salloum was the
user, by not investigating it. Mr Donaldson had not seen any internal Prosecution document
eliminating him as a suspect.7583
3962. The Trial Chamber can only consider the possibility of a named alternate user if it has
received evidence capable of establishing the fact, or the inference sought to be drawn. The
evidence for this it appears comes from internal UNIIIC file notes. From this, the implication
seems to be that the Trial Chamber should conclude that the Prosecution’s apparent failure to
investigate this alternative theory allows it to infer that Mr Salloum may have been the user.
3963. The Sabra Defence submissions are based on the supposition that the Prosecution’s
apparent failure to investigate Mr Salloum’s possible use of Purple 018, hence meaning it was not
Mr Sabra’s mobile, has raised as a reasonable inference that Mr Salloum was the alternative user.

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (H) ‘The non-covert nature of the use of
Purple mobiles’.
7583
Sabra final trial brief, para. 414, referring to Andrew Donaldson, T. 28 September 2017, p. 96.
7582
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This would raise a reasonable doubt as to whether Mr Sabra (and or his wife) were using Purple
018.
3964. The evidence supporting this theory is in undated and un-authored internal UNIIIC file
notes referring to information received from the ISF in November and December 2008 and January
2009. This was before the Special Tribunal and its Office of the Prosecutor existed. Additionally,
an undated ISF document was attached to a letter from the ISF‘s Director General, dated 22 July
2014, in response to a Trial Chamber‘s order to the Government of the Lebanese Republic to
cooperate with the Special Tribunal by providing information that the Sabra Defence had sought.
According to the letter, the ISF had provided a copy of the document to the UNIIIC for its
investigation.7584
3965. The Prosecution took over the investigation from the UNIIIC from 1 March 2009 and as is
evident from the evidence put before the Trial Chamber, obtained most of it after that. The
Prosecution, it is clear from the dates of interviews and witness statements, was undertaking much
investigative work in late 2010 in respect of Mr Sabra’s possible involvement in the attack on
Mr Hariri.
3966. That the investigative work in respect of Mr Sabra was incomplete several months later in
January 2011 is obvious from the fact that when the Prosecutor submitted his initial indictment to
the Pre-Trial Judge for confirmation on 17 January 2011, it was only against Mr Ayyash. Nearly
another two months passed before the Prosecutor filed an indictment against Mr Sabra and
Mr Oneissi, on 11 March 2011.
3967. The first undated UNIIIC document notes that in a meeting on 12 November 2008:
Assad Ahmed SALOUM … has been identified as the apparent user of 3419018 through
SMS and the contacts with landline … 747 subscribed to Assad Hamid SALOUM (his
grand-father).7585

3968. Another UNIIIC document refers to information received from the ISF on 22 November
2008. It states of Purple 018 that it was:

7584
7585

Reasons for admission of 22 Sabra Defence documents, para. 75.
Exhibit 5D413.
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suspicious, used by Assad SALLOUM suspicious for contacting AI Jazeera Office and
reading a statement claiming responsibility for the assassination of Rafik HARIRI
(55 calls) during the period from 14.10.2004 until 14.02.2005.7586

3969. The undated file note referring to information received on 23 December 2008 states that
the ISF believed that Mr Salloum was using Purple 018, but why is not stated. It goes on to say
that the ISF:
cannot totally exclude the possibility that for a certain time period the user of 3419018 (the
previous Assad SALLOUM number) could have been Assad’s brother Fadi SALLOUM.
This needs to be clarified.7587

3970. The undated file note regarding the information received on 8 January 2009 provides no
further information on why the ISF believed that Mr Salloum was using Purple 018. The salient
extracts from this document state:
The ISF advised that the user of 3419018 seems to be Assad SALLOUM. There are still
certain points not clear, so the attribution is still vague. The ISF needs to get the MTC SMS
data for this specific number and they are sure that with this SMS data they will have a
clear picture as to be certain if Assad SALLOUM was using this phone.
The ISF believes that SALLOUM was the user of 3419018 in 2005 but is still not 100%
convinced. The ISF said that they first want to see the result of reviewing the MTC SMS
to be sure with their assessment.7588

3971. In his investigator’s note of 2 November 2012, Mr Donaldson summarised the information
received from ISF in November 2008 as follows:
Assad SALLOUM was initially named by the ISF as the suspected user of 3419018. As a
result of their continued investigation this attribution was subsequently revised to Assad
Hassan SABRA.

7586
7587
7588

Exhibit 5D414.
Exhibit 5D415.
Exhibit 5D416.
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He concluded that:
UNIIIC analysts were subsequently able to confirm the communications based findings of
the ISF report as accurate.7589

3972. Finally, the undated ISF document provided to the Sabra Defence in 2014 noted
mobile 018’s frequent contact with landline 747 registered in the name of ‘Asaad Haidar Salloum’,
and two incoming text messages to mobile 018, addressed to ‘Asodi’ and ‘Assad’. 7590 It stated that
two persons with the name of ‘Asaad’ were registered under the same register number in ‘Zqaq
El-Blat’, namely ‘Asaad Hamid Salloum’ and ‘Asaad Ahmad Salloum’. However, after further
analysing the mobile’s contact profile, the ISF ‘deduced’ that:
Number 03419018 belongs to Assad Hasan Sabra and not to Asaad Ahmad Salloum.
The two names “Asaad” and “Asodi” mentioned in the incoming SMS to the abovementioned number, refer to Assad and not Asaad.
Frequent contact between number 03419018 and the landline number 01554747 registered
in the name of Asaad Haidar Salloum, since Assad Sabra is married to Hala Hasan Salloum
who is the cousin (paternal uncle’s daughter) of Asaad Ahmad Salloum.7591

3973. Neither the undated internal UNIIIC file notes, nor the ISF document provides positive
evidence that Mr Assad Salloum was using Purple 018. They are no more than ISF
communications to the UNIIIC of mostly unexplained suspicions by unidentified ISF officials
concerning Mr Salloum.
3974. Collectively, these documents cannot raise an inference that he was a possible (alternate)
user. The main Defence argument appears to be that the Prosecution failed to properly investigate
this possibility. But the apparent absence of an investigation provides no evidence that Mr Salloum
was actually using Purple 018. It is evidence only of the fact that unknown ISF officials had
communicated some suspicions to the UNIIIC. There is no evidence before the Trial Chamber
capable of supporting the inference sought. The arguments are accordingly dismissed.

7589

Exhibit 5D418, paras 44 (e), 45.
The texts, sent on 14 November and 19 December 2004, respectively, stated in English: ‘Hey Asodi you don’t
want to come to the village’ and ‘Hi Assad football t-shirt at the store real madrid bye’.
7591
Exhibit 5D417.
7590
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(c)

Defence attacks on Mr Donaldson’s methodology and reliability

3975. The Defence of all four Accused strongly attacked Mr Donaldson’s qualifications,
methodology, conclusions and alleged pro-Prosecution bias. These submissions are detailed in
analysing the respective methodologies of Mr Philips and Mr Donaldson.7592
3976. The Trial Chamber is of the view that the Prosecution’s presentation of Mr Donaldson’s
evidence was in some respects unsatisfactory. When Mr Donaldson appeared to testify in June
2017, his report was still not in a final form. This resulted in a Defence application to adjourn the
proceedings pending the completion of a final report. The Trial Chamber in allowing the evidence
to proceed as far as it could, noted that:
The report contains statements or conclusions relating to Prosecution evidence which is
either not in evidence or the Prosecution has decided or elected not to tender the documents
or the witness statements or to call the witness to provide evidence. So in that respect, Mr.
Donaldson’s conclusions, in some respects, which have not been clearly identified, rely
upon matters which are not in evidence.
The Chamber has brought this to the Prosecution's attention and has indicated its
dissatisfaction with the fact that Mr. Donaldson is testifying about reports that are not in a
final form.
…
Defence counsel have made legitimate complaints that the reports are not finalized and
have addressed the Chamber on the fact that this is an unsatisfactory situation and is
causing some prejudice and lack of fairness to the Defence in the manner in which the
evidence is being presented.7593

(d)

Attribution of Purple 018 without mobiles 546 and 657

3977. The evidence attributing Purple 018 to Mr Sabra is weak; without examining mobiles 546
and 657 the Trial Chamber does not believe that it can be attributed to him. Nor that it could
conclude that he was its user during the relevant period. Thus, in the Trial Chamber’s view, the

7592
7593

In sub-section (A) ‘Single user analysis’, above.
Decision denying adjournment of hearing Mr Donaldson’s evidence, pp 38-39.
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most logical way of analysing the evidence is to start with mobile 657 and work backwards. This
is done below at paragraphs 3990-4009.
3978. The evidence relating to Purple 018—without mobiles 546 and 657—is divided into two
segments, described as a contact profile and geographic profile.
3979. Starting with the geographic profile, Mr Donaldson concluded that Mr Sabra, his father
and his wife’s family lived in three locations in Hadath and Haret Hreik in southern Beirut. The
evidence points to Mr Sabra living at an address somewhere near Sainte-Thérèse in Hadath—
meaning somewhere in plot 177, which is ascertainable, but where precisely is difficult to locate.
3980. Mr Donaldson’s report is vague on the location of Mr Sabra’s address in 2004 to 2005 and
does not specify precisely where he concluded that Mr Sabra was living, apart from narrowing it
to ‘rue 58’ and plot 177, and plotting this group of eight buildings on a map. The Trial Chamber,
however, in examining the relevant Beirut street directory, was unable to find a ‘rue 58’.7594 Based
on Mr Fahey’s evidence, the street that the Électricité du Liban numbered as 58 seems to open
perpendicularly from the Saint Therese Avenue in Hadath, where Mr Fahey placed plot 177.7595
3981. Électricité du Liban’s connection record from 2003 is strong evidence of Mr Sabra’s
residence there at some point. Its records indicated that Mr Sabra was still paying the electricity
bills in 2010, although decreased usage in 2009 suggested that the property was empty for a period.
In normal circumstances, electricity subscriptions are in the name of the person using the service,
that is, the residential owner or leaseholder, although of course a landlord could pay the electricity
as part of a lease agreement. This points towards his residence there in 2004 and 2005.
3982. In October 2010, Mr Sabra’s nephew, Mr Alaaeddine, stated that Mr Sabra and his family
lived at ‘Sainte-Thérèse’, but he was apparently only referring to mid that year. He was not asked
about the period relevant to the case. Mr Alaaeddine, whose evidence was contested, did not appear
in court and was not cross-examined. This has substantially diminished the weight that can be
given to his evidence, although in the circumstances not much turns on it. His evidence on his

‘Rue 58’ or ’58 Street’, appears to be merely a number code given by the Électricité du Liban to a street in Hadath.
Exhibit P298 (Zawarib Greater Beirut Atlas), p. 83 (ERN 60298263) (map 157, grid B/3); exhibit P547 (Zawarib
Greater Beirut Atlas), p. 66 (ERN 60221032) (map 120, grid D/4).

7594

7595
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uncle’s apparent address in 2010 is vague and carries no weight as to where Mr Sabra lived during
the indictment period.
3983. The cell site evidence of frequent activations of SFEIR2, which provided predicted best
server coverage to plot 177 provides very little support to Mr Sabra living there, given that only
nine per cent of the activations were to that cell (19.46 per cent from 1 August 2004), meaning that
91 per cent (80.54 per cent from 1 August 2004) were not. Without knowing more (or in reality,
anything) about the life or lives of its user(s) it is difficult to draw any conclusions from this.
3984. However, in the circumstances here, namely that SFEIR2 provided coverage to plot 177,
and cell site evidence cannot of itself precisely locate someone somewhere, the precise address is
less important than its general location in particular cell coverage area. Further, the service
provider’s records from 2003 give Ms Salloum’s address as Sainte-Thérèse, Hadath.
3985. Based on Mr Fahey’s evidence, plot 177 is a few hundred metres from Sainte-Thérèse
Avenue. Combining these pieces of evidence, the Trial Chamber is thus satisfied that Mr Sabra
lived somewhere on plot 177, which is very close to Sainte-Thérèse Avenue, in Hadath, Beirut, in
2004 to 2005, and for some years afterwards.
3986. Concerning Mr Sabra’s father’s address, the combination of records in evidence convinces
the Trial Chamber that it was his address during the attribution period. This address is within the
predicted best server coverage area of HARA2, Purple 018’s second most frequently activated cell.
The significance of this, however, was never explained to the Trial Chamber. Presumably, it means
implicitly that Mr Sabra or his wife used their mobiles when visiting their parents and in-laws, and
that they must have done this frequently. However, without any evidence of their familial relations,
such as whether they were a close family with frequent visits, the Trial Chamber cannot make any
finding in this respect.
3987. The Trial Chamber is also satisfied that Mr Sabra’s in-laws, the Salloum family, lived at
times relevant to the attribution of Purple 018 in the area of ROUIES3, adjacent to HARA2.
Depending on the calculation used, ROUIES3 was either the fourth or sixth most commonly
activated cell.
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3988. There is no evidence, however, linking any cell activations with Mr Sabra’s presence at
these places on particular days or times of day.
3989. The Trial Chamber considers that Purple 018’s contact profile provides some support to
attributing that mobile to Mr Sabra and Ms Salloum. Notwithstanding that a number of the most
frequent contacts are neither attributed nor factually linked to Mr Sabra or his wife, seven contacts
identified as related to Mr Sabra or Ms Salloum fall within the top 26 most frequent contacts, and
these represent an appreciable proportion of Purple 018’s call volume of 1,340 calls or text
messages.
(e)

Attribution of mobiles 546 and 657 and effect on attribution of Purple 018

3990. There is clear evidence that mobiles 546 and 657 had the same users. The two SIMs
sequentially used the same handset. The SIM for mobile 657 was used in the handset used by
mobile SIM 546 until 21 July 2005.
3991. With regard to the names of the users, Witness 590 stated that a client of her company
provided mobile 546 as the contact for ‘Hala Sabra’, recorded as residing at the town/post code
for ‘Hadath’, as of 28 July 2005. This was a week after the SIMs had swapped between the two
handsets.
3992. Regarding mobile 657, an ‘SGBL’ bank form from June 2008 in Mr Sabra’s name gives
mobile 657 for his contact. No address is provided and no other personal documents are attached
to the form, despite the form requiring these. Witnesses 106 and 69 stated that it was Ms Salloum’s
number, although Witness 69 had it saved under ‘Assad’. Mr Sabra’s nephew, Mr Alaaeddine,
stated in October 2010 that mobile 657 was Mr Sabra’s mobile.
3993. Text messages from mobile 657 on 17, 19 and 27 September 2005 identify the mobile’s
user as ‘Lalo’, ‘Hala’ and ‘Lalo and Sado’, and pass on regards from ‘Assad and Nour’, ‘Sado and
Nana’ and ‘Nour’. One states ‘I’m Hala’ and signs off as ‘Lalo and Sado’. Text messages to and
from mobile 546 use similar names, ‘Hala/Nour’, ‘Lalo’, one sends a kiss to ‘Nour’ and another
sends regards to ‘Nana’. Two are signed ‘Nadia’. Two are from ‘Fadi’ and one says ‘I am your
boss bro Salloum.’
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3994. Apart from the use of the two SIMs in the same handset, and the mobiles being used as
business contact numbers for Mr Sabra and Ms Salloum, the geographic and contact profiles of
the two mobiles are so similar as to eliminate the possibility of coincidence. Likewise, the text
context conclusively points to the mobiles having the same users.
3995. This is notwithstanding the paucity of text content specifically addressed by name to either
Mr Sabra or Ms Salloum. But texts are generally an informal mode of communication. They
require neither the formality of addressing the recipient by name, nor the sender signing their name
when the two are known to each other. Obviously, there are exceptions to this, but for quick
informal communications between known communicators, the use of names tends to be the
exception rather than the rule. Grammar, punctuation and spelling may vary. The Trial Chamber
makes this observation from its own general experience, and notes that the SMS content in
evidence generally backs this up: the messages are for the most part short, informal and lacking in
names. Symbols and abbreviations are frequently used. The Trial Chamber also observed from the
texts in evidence that many contained mixed, and often abbreviated, Arabic and English.
3996. The Trial Chamber thus has no doubt that Mr Sabra and his wife, Ms Salloum, were
sequentially using these two mobiles from 24 February 2005, first mobile 546, and then mobile
657 from 20 July 2005.
3997. Purple 018 was not used as a business contact for Mr Sabra or Ms Salloum. There is nothing
in evidence attaching a name to the mobile, except for two texts referring to ‘Assad’, one referring
to ‘hala’, another to ‘Asodi’ and, less strongly, ‘Sado’. The closest ‘match’, albeit indirect, is in
Mr Alaaeddines’s Rule 158 interview relating to his sending a text to his uncle on Eid in January
2005.
3998. It went to Purple 018 but he could not remember, almost six years later, having sent it. But
the Trial Chamber received no evidence of any reason why he would remember sending this single
SMS when he was asked about it so long afterwards.
3999. The call data records for Purple 018 record the text. Objectively, on 20 January 2005, Eid,
his mobile sent a text addressed to his maternal uncle, ‘khal’, to a mobile used by Mr Sabra and
his wife. This fact can be established by official family records, independently of Mr Alaaeddine’s
Rule 158 evidence. Further, the 78 contacts between Mr Alaaeddine’s mobile and Purple 018, 546
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and 657 provide strong evidence of regular communication between nephew and maternal uncle
(or aunt by marriage) between January 2005 and October 2006, a period of 21 months. The Trial
Chamber in the circumstances is accordingly satisfied that he sent the message to his uncle, Assad
Sabra, on Eid in 2005. This provides support to Mr Sabra using Purple 018 at the time.
4000. The Trial Chamber thus has to compare the geographic and contact profiles and the SMS
content of Purple 018 with mobiles 546 and 657.
4001. There is some geographic consistency between the usages of the three mobiles. The cells
providing the predicted best server coverage to the Sabra family home, namely, Alfa’s HARA2
and Touch’s Haret_Hreik_B, and to plot 177, being Alfa’s SFEIR2 and Touch’s Hazmiyeh_B, are
the two most frequently activated cells on all three mobiles. Alfa’s ROUIES3, providing predicted
best coverage for the Salloum family home, is in the top five most frequently activated cells of
Purple 018 between 1 August 2004 and 16 February 2005, and it also falls within the predicted
best coverage of Haret_Hreik_B in the Touch network. While not inconsistent with attribution, all
three cells are in southern Beirut, and therefore do not provide geographically distinctive footprints
for the mobiles.
4002. Regarding their contact profiles, all three mobiles had among their most frequent contacts
Mr Sabra’s father, his brother-in-law Mr Hassan Makki, Ms Salloum’s aunt Ms Nadia Salloum
and the Salloum family home. The text content—at least in the six relevant texts in evidence—
shows the same similarities. The names ‘Assad’ and ‘Hala’ are used. The name ‘Asodi’ is also
used once. It may be a diminutive of Assad but there is no positive evidence of this. The same
applies to ‘Sado’.
4003. In its final trial brief, the Prosecution positively asserts that ‘Asodi’ is a diminutive of
Assad, stating that on ‘three occasions, Nimr SABRA, SABRA’s brother, sent messages to Purple
018 where he addressed the user as “Assad”, “Asodi” (a diminutive name for Assad)’. This is
footnoted to Mr Donaldson’s evidence.7596 But that is not what Mr Donaldson said. His testimony
on point is:
Q. Mr. Donaldson, can you explain to us why you considered “Asodi’ as relevant?

7596

Prosecution final trial brief, para. 186, fn. 322, referring to Andrew Donaldson, T. 27 June 2017, pp 59-60.
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A. My understanding from discussions which I had with Lebanese colleagues is that Asodi
may be diminutive of Assad, but that is not something which I can speak to personally.

4004. The Prosecution, in referring to the messages to and from ‘Sado’, wrote that ‘Sado is
possibly a nickname for Assad, again footnoting this to Mr Donaldson’s testimony, report and
slides.’7597 However, this is what Mr Donaldson actually said in court:
Again this was received by Purple 018 on the 20th of January, 2005, so within the relevant
period. And I believe it is addressed to a person who is associated with Sado. What I have
seen is that often nicknames, such as Sado, can be used in text messages.7598

4005. Mr Donaldson’s ultimate conclusions in relation to the references in the text messages to
Sado, Lalo and Nana were:
My findings were that I believe the term “Sado” may be used to refer to Assad Sabra. When
we see “Lalo”, it is an affectionate term for Hala. I believe “Nana” is a term used to describe
Nadia Salloum. I believe that we will see the name Ali pertaining to Ali Salloum and Nour
for the daughter.7599

4006. However, the evidence goes no further than Mr Donaldson’s belief. Mr Donaldson does
not speak Arabic and had no knowledge of Lebanese diminutives or nicknames. To conclude that
a nickname is used in a text and it belongs to a person with a particular name normally requires
some cultural and linguistic experience. Here, there was none. The Trial Chamber thus received
no positive evidence that Sado or Asodi were diminutives of Assad, that Lalo is one for Hala nor
that Nana relates to Nadia, although this may well be the case.7600
4007. At its highest, if accepted, it shows that both Mr Sabra and Ms Salloum were using Purple
018. This is also supported by the relevant six text messages received by Purple 018. The first five

7597

Prosecution final trial brief, para. 186, fn. 326, referring to Mr Donaldson’s report, exhibit P1953.1 (Attribution
report of Andrew Donaldson regarding Mr Sabra), para. 28 (f), his slides, exhibit P1952, slide 32 and his testimony,
Andrew Donaldson, T. 27 June 2017, pp 64-65.
7598
Andrew Donaldson, T. 27 June 2017, p. 65.
7599
Andrew Donaldson, T. 27 June 2017, p. 80.
7600
Nicknames and diminutives may also be different but related concepts. In English for example William has the
diminutives ‘Will’, ‘Bill’, ‘Billy/Billie’ and ‘Willy/Willie’, while Elizabeth can be contracted to ‘Liz’, ‘Lizzy/Lizzie’,
‘Bet’, ‘Beth’ and ‘Betty’. By contrast, a true nickname is a humorous or familiar name which is not necessarily
connected to the person’s real name. For example, in Australian English, for cultural reasons that need not be explored
here, a person with red hair may be nicknamed ‘Bluey’. Thus a ginger-haired William could be called both Bill and
Bluey, or even ‘Billy Blue’.
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suggest a person named ‘Assad’, spouse of ‘Hala’, ‘Asodi’ or ‘uncle’ (coming from Mr Sabra’s
nephew) as the recipient. In contrast, the sixth SMS suggests that ‘Sado’ was not the direct
recipient as the text reads, ‘May it return well on you and your family and especially “Sado”’.
Even allowing for the informality of texting, a sender probably would not refer to ‘Sado’ both in
the second and third person in the same sentence. However, it may have been directed at Sado’s
spouse—if Sado was Assad—thus showing common use.
4008. The Trial Chamber therefore has to assess the probabilities of different users of two sets of
mobiles using three different consecutive mobiles—namely Purple 018, and mobiles 546/657
which had the same user—sharing a very similar geographic and contact profile and the names
‘Assad’ and ‘Hala’ in text messages. In the Trial Chamber’s view the similarities between the
usage of mobiles 546/657 and Purple 018 are so close that they are beyond coincidence. The
chances of this occurring by coincidence are so small as to be eliminated as a reasonable
conclusion. The Trial Chamber is of this view notwithstanding the lack of evidence of how many
possible combinations there may have been of people named Assad and Hala regularly making
and receiving calls and texts to more or less the same people in a specified area in Beirut between
late 2001 and late 2006.
4009. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Sabra and Ms
Salloum were using Purple 018 from 22 November 2001 until 16 February 2005, and then used
mobile 546 from 24 February 2005 until 21 July 2005 and mobile 657 from 20 July 2005 until at
least 31 December 2006.
(f)

Single use attribution to Mr Sabra at relevant times in the indictment
period

4010. This leads to the main issue, namely, whether the Prosecution has established beyond
reasonable doubt that Mr Sabra was the user of Purple 018 in the period pleaded in the amended
consolidated indictment on the relevant dates, and for the pleaded calls and incidents.
4011. To determine whether Mr Sabra was the mobile’s user during the relevant period pleaded,
the Trial Chamber must examine the mobile’s call patterns and usage. Neither Mr Donaldson nor
Prosecution counsel did this. In other words, they did not analyse any outgoing calls close in time
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to the pleaded use of Purple 018 in the conspiracy and other crimes charged, to examine whether
Mr Sabra was the more likely caller.
4012. The Trial Chamber observes here that the Prosecution did not attempt to explain the
significance of the three addresses that the Prosecution put into evidence, namely, the possible
addresses of Mr Sabra, his father and his in-laws. The first is implicit and obvious, namely, that
Mr Sabra—and his wife in relation to mobiles 546 and 657 on the Prosecution’s case—would have
been making calls from his residence or its vicinity, as this accords with the normal experience of
personal mobile user behaviour. But without any evidence of the frequency of possible visits to
the other two addresses and whether the mobile was used at either, the two addresses have little
forensic value. There is simply no evidence of whether Mr Sabra and or his wife visited their
parents or in-laws or when. And there is no evidence that when they did that they made or received
calls on their mobile.
4013. Further, the five cells relevant to the activations near the three addresses, SFEIR2, HARA2,
ROUEIS2, ROUEIS3 and BRAJNE3—set out in a map in Mr Donaldson’s report labelled ‘Map
of home address and most frequently used cell sectors’7601—cover an extended surface area of
around six square kilometres, based on the predicted best server coverage maps. This is in a built
up area of southern Beirut with many apartment blocks and businesses and other multi-use
buildings.
4014. Without any evidence of the habits of the user(s) of Purple 018, such as their daily routines,
where they went, shopped, worked, any cafes or restaurants frequented, the residences of friends
and family who may have been visited, businesses they used, the Trial Chamber cannot draw any
conclusions about why these cells were the most frequently activated. That is with the exception
of SFEIR2 which covered Mr Sabra’s residence in late 2004 and early 2005.
4015. The Sabra Defence’s argument that ‘two further witnesses specifically deny that Purple018 was used by SABRA at the relevant time’, namely Witnesses 106 and 697602, is unsupported
by the evidence. Neither witness categorically stated this. Witness 106 stated that he could not
remember if Purple 018 was Mr Sabra’s old number and that number did not sound familiar,7603
7601
7602
7603

Exhibit P1953.1 (Attribution report of Andrew Donaldson regarding Mr Sabra), para. 51 (p. 29).
Sabra Defence final trial brief, para. 216.
Exhibit P1149 (Statement of Witness PRH106, dated 15 October 2010), para. 42.

Case No. STL-11-01/T/TC

1291 of 2642

18 August 2020

R333277

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

while Witness 69 said that he had Mr Sabra’s wife’s number, 657, under Assad’s name but the
witness used it to contact Mr Assad because ‘it’s all the times with his wife’.7604
i.

Calls to and from Purple 018 between 22 December 2004 and
14 February 2005

4016. The Trial Chamber has examined calls to and from Purple 018 in the pleaded period of
22 December 2004 to 14 February 2005 in an attempt to discern whether there are any patterns
pointing to who specifically was using the mobile at these relevant times. As it is evident that both
Mr Sabra and Ms Salloum were using the mobile in the entire attribution period spanning 2001 to
2005, it is important to ascertain whether the evidence can establish that Mr Sabra was its user at
least during these pleaded times.
4017. The Trial Chamber’s review of the call sequence table for Purple 018 during the relevant
period has revealed the following:

•

Thirty-four calls between landline 747, subscribed to Mr Assad Haidar Salloum,
Ms Salloum’s grandfather. The last two calls were on 4 February 2005. It was Purple
018’s seventh highest contact with 198 contacts;

•

Twenty-one contacts with mobile 998, belonging to an unknown user, between
21 December 2004 and 7 February 2004;

•

Twenty-one contacts with mobile 934, attributed to Mr Sabra’s father, with the last call
at 14:01 on Monday 14 February 2005, from Purple 018, then activating SABRA3.
There were 306 calls overall and it is the third highest contact in Mr Donaldson’s table;

•

Nineteen contacts with mobile 375 (Associate Purple 375). No evidence was led as to
its user;

7604

Exhibit P1150 (Interview of Witness PRH069, 19 October 2010), pp 21-22. This is a direct quote: in the interview
the interpreter seemed to switch between repeating (i.e. directly interpreting) what the witness had said, and stating in
the third person that the witness had said something, for example, when referring to how the witness stored the number
in his mobile, ‘Because he writes it under the name of the husband’, and ‘So he wrote it down in his mobile under the
name of Assad’. And, ‘I have it in my mobile under the name of Assad because it’s his mobile phone, but it’s all the
times with his wife, that’s why he kept it under Assad’s name.’ Another example is on p. 7 where the interpreter,
referring to what the witness had said, stated, ‘He doesn’t know the name of the street or the building, he knows, it’s
in the seventh floor’. This deviates from international interpretation standards.
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•

Seventeen calls with a mobile attributed to Mr Hassan Haidar Makki, Mr Sabra’s
brother-in-law (his sister’s husband) on number mobile 592. This was the fourth highest
contact with 267 calls;

•

Sixteen text messages were exchanged with mobile 885, including an incoming text at
16:55 on Monday 14 February 2005. Who was using it is not in evidence. However,
one message was a general family message, and two sent to mobile 657 in May 2005
appeared not to be directed to Mr Sabra;
On Eid, 20 January 2005, the message written in the Arabic script, stated at the end,
‘Yeah! (May it return well on you and your family and especially Sado)’, with Sado in
the Latin script;
On 4 May 2005, a message was directed to Ms Salloum (on mobile 657) saying, ‘Good
evening Lalo, how are you? Biggest kiss to the most beautiful “nour”’. On 10 May
2005, a text to ‘Lalo’, presumably Ms Salloum, identified the sender as ‘Dado’, saying,
‘Hi Lalo I am Dado. You start with the decoration tomorrow because we are coming to
you. My regards to little Nana. Bye bye’;

•

Sixteen contacts with mobile 176, attributed to Mr Bilal Kheireddine, who had a joint
bank account with Mr Oneissi. There is otherwise no evidence of who he is. Overall,
that number was ranked fourteenth, with 164 contacts;

•

Fifteen texts and voice calls with a number attributed to Ms Salloum’s aunt, Ms Nadia
Assad Salloum, on mobile 473. Purple 018 made the last two voice calls to this number
on Thursday 10 February 2005. This was the sixth most regular contact with 212
contacts;

•

Eleven contacts with landline 852, the fifteenth highest contact (162 overall);

•

Seven calls from landline 377, a number subscribed in Mr Maarouf Rammal’s name
that was used by customers in his supermarket. In the entire period there were 171 calls
from this number, making it the tenth highest contact;

•

Seven calls with mobile 869, out of 116 in total;

Case No. STL-11-01/T/TC

1293 of 2642

18 August 2020

R333279

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

Seven contacts with Mr Sabra’s maternal nephew, Mr Alaaeddine, on mobile 637,
including the text message on Eid, described above. The last contact was a voice call
from mobile 637 on Sunday 6 February 2005;

•

Three contacts occurred with an unknown mobile 371, the ninth highest with 175
contacts;

•

Three contacts with a number attributed to Mr Sabra’s brother, Ali Sabra, on mobile
144, out of a total of 162 contacts; and

•

Three calls and two SMS from mobile 941.

4018. Normal life experience is that someone in a couple will more likely frequently contact their
own relatives than their partner’s. This is not of course a hard and fast rule and its general
application will depend upon a multitude of factors specific to any relationship, and often unknown
outside of it. The Trial Chamber, however, has no information about anything related to Mr Sabra’s
and Ms Salloum’s familial relationships. There is no evidence about the nature or closeness of the
familial relationships identified with various contacts suggesting either that only Mr Sabra would
contact members of his family or only Ms Salloum would contact her family on the mobile. Even
if a son or daughter more likely regularly contacts their own parents than their in-laws, this
obviously does not hold for every situation and the Trial Chamber emphasises that it knows
nothing about the Sabra family’s.
4019. The Trial Chamber can only postulate that, generally, it would presume that Ms Salloum
would be more likely to contact her own relatives, such as an aunt and her parents than Mr Sabra
would be likely to contact them. And conversely with Mr Sabra; it is more likely that he would
regularly call his own father and relatives than Ms Salloum would call them. But this can be put
no higher than a general possibility.
4020. The calling patterns in the pleaded indictment period—and putting to one side the calls
between the three Purple mobiles—reveal contacts with relatives on both sides of the relationship.
There were 48 identified contacts with Mr Sabra’s relatives and 49 with Ms Salloum’s. An
additional 16 were from mobile number 885 which appeared from text message content to be
communicating with Ms Salloum. If this theory is correct, namely that members of a couple are
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more likely to call their own relatives, the contact with identified relatives on both sides of this
relationship is fairly evenly matched. This would strongly suggest that the mobile was used by
both Mr Sabra and Ms Salloum in the relevant indictment period of 22 December 2004 to
14 February 2005.
4021. It is stressed, however, that this is no more than a mere possible hypothesis.
ii.

Calls to and from Purple 018 between Wednesday 22 December
2004 and Monday 14 February 2005 when Mr Sabra is alleged to
have been involved in the false claim of responsibility

4022. The Prosecution’s case is that Mr Sabra was present near the Arab University Mosque on
dates in late December 2004 and early January 2005 for the purposes of arranging the false claim
of responsibility, and, on Monday 14 February 2005 he participated in making the false claim of
responsibility. The Trial Chamber has examined the call sequence table of calls from Purple 018—
as it is the Prosecution’s case that Mr Sabra was using the mobile at those times—to discern
whether patterns emerge that could point to him as the mobile’s sole user.
4023. Outgoing calls in this respect are more relevant than incoming calls. This is because if
Mr Sabra was using it, logically he would be making calls to people he wished to contact himself,
rather than those his wife wished to contact. If the mobile, however, has more than one user,
typically callers wishing to speak to someone other than Mr Sabra, might call it. Here, of course
there is no direct evidence of who was making or receiving the calls and texts.
4024. In respect of the activities alleged around the Arab University Mosque are the following
call patterns:

•

On Thursday 30 December 2004, at 18:11, Purple 018 connected to COLA3, providing
coverage near the Arab University Mosque. A little over an hour and a half later, at
19:49, Purple 018 called Mr Bilal Kheireddine’s mobile 176. At 20:25, Purple 018
called the Salloum family landline on number 747. Both calls activated SFEIR3;

•

On Friday 31 December 2004, Purple 018 connected to cells near the Arab University
Mosque between 12:39 and 16:34. During this period, Purple 018—apart from the calls
to Mr Oneissi’s Purple 095—called unknown mobile 998 at 16:05. It also took four
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voice calls from the Salloum family landline 747, between 16:35 and 17:58, and then
made a call to that number of 82 seconds at 18:31.
Two minutes later, at 18:33, Mr Oneissi’s Purple 095 called Purple 018. For these latter
two calls, Purple 018 activated CBOURJ3, a cell in southern Beirut;

•

On New Year’s Day, Saturday 1 January 2005, Purple 018 connected to cells near the
mosque between 11:12 and 15:52. It made a call to unknown mobile 869 at 11:12, and
then at 12:38 to Mr Bilal Kheireddine’s attributed mobile 176;

•

On Monday 3 January 2005, Purple 018 connected to cells near the mosque between
11:16 and 12:23. The only outgoing calls were to Mr Oneissi’s Purple 095;

•

On Tuesday 4 January 2005, Purple 018 activated cells near the mosque between 15:08
and 18:50. The only two outgoing calls were to Mr Merhi’s Purple 231;

•

On Wednesday 5 January 2005, between 14:34 and 14:44, Purple 018 connected to
cells near the mosque. There was a call from an unknown mobile, 803. At 16:35, Purple
018 called the Salloum family landline 747, and again at 18:38, connecting to
ROUEIS3 and ROUEIS2;

•

On Thursday 6 January 2005, Purple 018 activated cells near the mosque between
11:41 and 18:48. It called Mr Bilal Kheireddine’s mobile 176 at 11:41; and

•

On Friday 7 January 2005, between 12:54 and 16:47, Purple 018 connected to cells
near the mosque. In that period it made four calls to Purple 095.

4025. At 14:11 on Monday 14 February 2005, the first call in the false claim of responsibility
was made to Reuters. Three calls were made to Al-Jazeera, the last at 17:04.
4026. Apart from four calls to Mr Merhi’s Purple 231 and Mr Oneissi’s Purple 095, Purple 018
made two other calls that afternoon. The first was to Mr Bilal Kheireddine’s number 176 at 13:33
and the second was to Mr Sabra’s father’s mobile, number 934, at 14:01.
4027. The calls on Monday 14 February are slightly more supportive of Mr Sabra using the
mobile at those particular times, based on the call to his father.
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4028. The call pattern on Friday 31 December 2004, however, is of four calls from the Salloum
family landline 747 to Purple 018 while it was connecting to cells near the Arab University
Mosque. But what is the explanation for this? Could it have been Ms Salloum, at her parents’
home, calling Mr Sabra, who had the mobile? Or was it Ms Salloum’s parents calling her, or
Mr Sabra on Purple 018? Or was it someone else? Another family member? At 18:31, Purple 018
called that number for 81 seconds. But there is no direct evidence of who made that call nor any
of the other calls.
4029. On Wednesday 5 January 2005, after Purple 018 had connected to cells near the mosque at
14:44, it twice called the Salloum’s family landline 747, at 16:35 and again at 18:38. This suggests
that Ms Salloum may have been using the mobile that afternoon. It may also suggest that Mr Sabra
was looking for his wife at her parents’ home. But these are only possibilities. By contrast, at 14:01
on Monday 14 February 2005, Purple 018 called Mr Sabra’s father’s number, suggesting that he
more likely had the mobile at that point. But this is no more than a possibility.
4030. The Trial Chamber cannot use the evidence of the call patterns between the three Purple
mobiles, 018, 095 and 231—at any time—to support the inference that Mr Sabra was the user of
Purple 018 at the relevant times. To do so would employ circular reasoning and logic. This is
because the attribution to Mr Sabra as the sole user on 14 February depends upon the mobile being
attributed to him by other evidence. The Prosecution has to independently prove that he was using
the mobile; this cannot be proved by the fact that calls were made between the three mobiles, or
from an implicit suggestion that he may be the more likely candidate in his marriage to be the user
of the mobile on 14 February.
4031. The Trial Chamber has to be satisfied beyond reasonable doubt that Mr Sabra was using
Purple 018 for all relevant pleaded activities. The evidence establishes that both he and his wife
were using the mobile during both the attribution and indictment period. The Trial Chamber must
exercise caution and evidential doubt in favour of an accused person.
(g)

Conclusion

4032. Attributing mobiles 546 and 657 to Ms Salloum and Mr Sabra assists in attributing Purple
018 to both. All three mobiles had among their most frequent contacts Mr Sabra’s father,
Mr Hassan Sabra; Mr Sabra’s brother-in-law, Mr Hassan Makki; Ms Salloum’s aunt, Ms Nadia
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Salloum; and the Salloum family home. There is also consistency among the use of given names
and diminutives in text messages across the three mobiles, supporting the notion that all three had
the same users at some times.
4033. The Trial Chamber is satisfied that Mr Sabra and Ms Salloum used both mobiles 546 and
657 although it appears that they were more often used by Ms Salloum. There is clear evidence
from the use of this mobile as a business contact number that both members of this couple were
using mobile 657. And texts contain their and their daughter’s names.
4034. Based on the striking similarity between the contact and geographic profiles and the content
of the several text messages mentioning ‘Hala’ and ‘Assad’ by name, the Trial Chamber is also
satisfied that Purple 018 was also used by both Mr Sabra and Ms Salloum during the extended
attribution period.
4035. The Trial Chamber, however, has been unable to find calling patterns for the user(s) of
Purple 018 from which it could discern that it had a single user either in the attribution period or
the relevant indictment period. On some days, assuming that Mr Sabra was more likely to contact
his relatives than his wife’s, and vice versa, either could have been using the mobile and at different
times. Further, Witness 69 stated that he contacted Mr Sabra on mobile 657, but through
Ms Salloum who had the mobile. While this was outside of the indictment period, it supports the
notion, based on the call patterns of all three mobiles, that both were using the three mobiles.
4036. Most crucially, during the pleaded indictment period of 22 December 2004 to 14 February
2005, the Trial Chamber cannot conclude that Mr Sabra was the sole, main or principal user of
Purple 018. The evidence points to shared usership in that period. But even more critically, the
Trial Chamber cannot positively conclude from the only evidence it has—namely, that of the
mobile’s geographic and contact profiles, for there is no relevant text message content—that
Mr Sabra was the sole user of the mobile on the days on which it is pleaded that he was using the
mobile for false claim of responsibility related activities.
4037. It cannot agree with Mr Donaldson’s assertion that Mr Sabra was the single user of Purple
018. The evidence actually points towards its shared use. The strongest evidence that Mr Sabra
was using the mobile is based upon two texts in 2004 that use the name ‘Assad’ and one in 2005
referring to ‘khal’ (maternal uncle) from his maternal nephew. Those three texts out of 8,739
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contacts cannot provide sufficient proof beyond reasonable doubt that Mr Sabra was the mobile’s
single or principal user.
4038. The Trial Chamber is therefore unable to conclude beyond reasonable doubt that the only
inference reasonably available from the evidence is that Mr Sabra was the single user of the mobile
between 22 December 2004 and 14 February 2005. The evidence establishes that while he was
most probably using the mobile during the period, his wife was also probably using it. Although
the call to his father’s attributed mobile at 14:01 on the afternoon of Monday 14 February 2005
points to him as the more likely user of Purple 018—at least between Mr Sabra and his wife as the
two candidates on that day—this cannot of itself or in combination with any other evidence
establish beyond reasonable doubt that Mr Sabra was its single user that afternoon at the relevant
times.
4039. In making this finding, the Trial Chamber emphasises that it has examined the evidence in
its totality while scrutinising the individual pieces of proof. None, collectively or individually, can
establish single use attribution of Purple 018 for Mr Sabra at the relevant times.
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F.

Mustafa Amine Badreddine

4040. Mustafa Amine Badreddine was born on 6 April 1961 in El-Ghobeiri in Beirut. He was
twice married, with six children. His late brother in law was Imad Mughniyeh, who was married
to Mr Badreddine’s sister, Saada.7605 Mr Badreddine was one of the four original accused in this
case.
4041. In May 2016, Hezbollah announced Mr Badreddine’s death in Syria. On 11 July 2016, the
Trial Chamber, acting according to a three to two majority Appeals Chamber decision, terminated
the case against him.7606 His name, however, remained in the amended consolidated indictment
that the Prosecutor filed following this order.
4042. The Prosecutor, in the amended consolidated indictment, pleads that Mr Badreddine, who
was allegedly also known under the alias ‘Sami Issa’, participated in a conspiracy with the four
Accused aimed at committing a terrorist act to assassinate Mr Hariri. Specifically, Mr Badreddine
is alleged to have monitored, and, with Mr Ayyash, coordinated the surveillance of Mr Hariri in
preparation for the attack and the purchase of the Canter used in the attack. Additionally, he
monitored the physical perpetration of the attack. Further, he monitored, and, with Mr Merhi,
coordinated the preparation of the false claim of responsibility for the attack.7607
4043. His involvement in the attack, according to the Prosecutor, is shown by his use of a mobile
in the Green network of three mobiles that were used for this purpose. Mr Badreddine is alleged
to have used his Green network mobile 023 to communicate with Mr Ayyash, who was using his
Green mobile 300, and with Mr Merhi who was using Green mobile 071, ‘to exchange information
regarding all aspects of the conspiracy and coordinate the acts done in furtherance of the
conspiracy’. It was a coordination network used exclusively by these three co-conspirators.7608
Mr Badreddine is also alleged to have been a supporter of Hezbollah, as are the four Accused. 7609

7605

Exhibit P1042 (Certified copy of family status extract and certified copy of marriage certificate), p. 13; exhibit
P1040 (Birth certificate of Mustafa Badreddine) ERNs 60242738-60242741; exhibit P2023.3, para. 15.
7606
Interlocutory appeal decision on the death of Mr Badreddine and termination of proceedings; Order terminating
proceedings against Mr Badreddine without prejudice and ordering the filing of an amended consolidated indictment.
7607
Amended consolidated indictment, paras 3 (a), (d)-(e), 48.
7608
Amended consolidated indictment, paras 15 (b), (18), 19 (a).
7609
Amended consolidated indictment, para. 49.
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1.

The cell site evidence

4044. The evidence connecting Mr Badreddine with the Green network mobile 023 comes from
the Prosecution’s cell site evidence. To prove that he was using Green 023, the Prosecution led
evidence that Mr Badreddine was also using two personal mobiles, numbers 663 and 354, that colocated with Green 023. It led extensive evidence of the use of these two mobiles. Mr Badreddine
was alleged to have used mobile 354 from 1 September 1997 to 31 December 2005, and mobile
663 from 26 February 2001 to 31 December 2005.
4045. The Prosecutor also pleaded that Mr Badreddine was using five ‘sequential mobile phones’,
with numbers ending in 683, 944, 195, 486 and 593. These were ‘used in sequential order, meaning
that each phone was used for a period of weeks or months and then replaced by another’. 7610 The
Prosecution led evidence only of the use of sequential mobile 944, which in reality was another
personal mobile, and of its potential co-location with Green 023. The Prosecution alleged that Mr
Badreddine used sequential mobile 944 from 9 March 2004 to 9 March 2005.
4046. To prove co-location of the personal mobiles and with Green 023, the Prosecution relied
on the analytical evidence of its analyst, Mr Andrew Donaldson, and its cell site expert, Mr J. E.
Philips.
4047. Mr Donaldson, the non-expert in-house Prosecution analyst, prepared a lengthy report,
‘Evidence of telephone attribution Mustafa Amine Badreddine’ a version of which the Prosecutor
submitted to the Pre-Trial Judge as part of the confirmation materials used to indict Mr
Badreddine.7611 Mr Donaldson positively concluded that personal mobiles 354, 663, a series of
sequential mobiles, including mobile 944, and Green 023 were all attributed to Mr Badreddine,7612
meaning that he was the single user of all four.
4048. Mr Philips produced a detailed post-indictment report, in November 2012, entitled
‘Demonstration of single person use of multiple mobile phones using Cell Site Analysis Suspect
2’, in which he analysed the possible co-location of personal mobiles 944, 354, 663 and network
Green mobile 023, over 15 days of interest. He concluded that, ‘Over the entire period under

7610

Amended consolidated indictment, paras 16, 18.
Exhibit P2023.3 (Attribution report of Andrew Donaldson regarding Mr Badreddine), version 6, 13 December
2017.
7612
Exhibit P2023.3, paras 3-4.
7611
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review, all mobile phones are consistent with being used by a single person with no exceptions’.7613
He did not positively state that the four mobiles had a single user.
4049. For this report, Mr Philips explained that he was using the three terms ‘could be colocated’, ‘may preclude’ and ‘would preclude’.7614 In the body of the report, however, he
interchangeably used the other terms ‘may be co-located’ and ‘may not be co-located’.

2.

Summary of evidence and findings

4050. A number of witnesses knew Mr Badreddine under his alias of Sami Issa. Mr Badreddine
had attended the Lebanese American University (LAU) as a student between 1997 and 2004. He
graduated in 2005 with a Bachelor of Arts in Political Science. Mobile 354 was Mr Badreddine’s
contact number at the university. From about 2002 to 2005, calling himself Sami Issa, he
befriended students at the university and socialised with them. Sami Issa had bodyguards, one or
more apartments in Jounieh, which is about 20 or so kilometres north of Beirut, and or Sahel Alma,
a boat ‘Samino’ that he moored north of Beirut and owned a jewellery business, Samino Jewellery,
that had three branches in Beirut.
4051. Three witnesses identified mobile 354, and seven identified mobile 663, as Sami Issa’s.
Text messages from mobile 663 used the names ‘Sami’ and ‘Samino’. Sami Issa, like Mustafa
Badreddine, had a leg injury and walked with a limp. Text messages to both personal mobiles refer
to his leg and foot injuries. The two also shared the same birthday, 6 April.
4052. Sami Issa travelled with armed bodyguards, used multiple mobiles and took precautionary
measures to avoid being photographed, or leaving his fingerprints on objects.
4053. Mobile 354 had 855 contacts with one of Mr Badreddine’s girlfriends and 128 with another.
It also had 2,056 contacts with his sister’s mobile and hundreds of contacts with the Samino outlets.
Mobile 663 had 21,372 contacts with one girlfriend and 3,151 with another. It had thousands of
contacts with the Samino stores and its associates, as well as 1,895 with an employee.

7613

Exhibit P1937
November 2012, p.
7614
Exhibit P1937
November 2012, p.

(Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), 6
3.
(Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), 6
30.
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4054. The two mobiles had an overlapping geographical profile and use pattern and numerous
common contacts.
4055. The third mobile, number 944, had hundreds of contacts with the mobiles of Sami Issa’s
business partner at Samino and its registered owner. It had a smaller circle of contacts—including
what were described as Samino ‘insiders’,7615 Hezbollah officials and several Badreddine family
members—and a lower volume of traffic.
4056. In May 2016, Hezbollah announced Mr Badreddine’s death in combat in Syria and released
biographical details including photographs and video footage, and stated that he was a senior
Hezbollah military commander. Eight witnesses recognised Mr Badreddine as the person they
knew as Sami Issa. The evidence that Mr Badreddine was Sami Issa, and was using the three
personal mobiles, is overwhelming.
4057. The cell site evidence establishes that mobiles 354 and 944 co-located, and that mobiles
944 and 663 co-located. Both had a single user. Green 023 was used on 57 days between
28 September 2004 and 12 February 2005. It moved consistently with the other three mobiles.
4058. The evidence establishes that that Mr Badreddine was using personal mobiles 354, 663 and
sequential mobile 944 in the periods alleged, either under his own name or his alias Sami Issa.
These mobiles co-located with Green 023 in such a manner that the only reasonable conclusion
from the evidence is that Mr Badreddine was also using that mobile, as its single user.

3.

Mr Badreddine’s identity and his alias ‘Sami Issa’

4059. Mr Badreddine used more than one name. One was ‘Sami Issa’. The Prosecution initially
used Mr Donaldson’s analytical overview evidence—combined with witness testimony—to show
that Mustafa Badreddine and Sami Issa were the same person. Mr Donaldson had relied on witness
testimony, documents and text message content to conclude that Sami Issa was an alias for Mr
Badreddine.7616

7615
Mr Donaldson used the term Samino ‘insiders’ to distinguish them from Samino employees in terms of their
proximity to Mr Badreddine or Sami Issa. Samino ‘insiders’ could have been in a position to know his identity. For
example, one Samino ‘insider’ is married into Mr Badreddine’s family, while a second had their number provided as
a contact for Mr Badreddine’s daughter at her school. In contrast, Samino employees did not know the identity of
Sami Issa. This is summarised in Mr Donaldson’s report, exhibit P2023.3, paras 7-14.
7616
Exhibit P2023.3, paras 6-39.
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4060. Mustafa Amine Badreddine did not have a Lebanese passport nor any registered real estate
in Lebanon. The Lebanese authorities have no record of a Sami Issa, who was born on 6 April. He
too did not have a Lebanese passport. There were no tax records in Sami Issa’s name, nor any
official records connecting this person with Samino Jewellery, which was a registered
company.7617
4061. After Mr Badreddine’s presumed death in May 2016, however, eight witnesses who knew
Sami Issa recognised Mustafa Badreddine from Hezbollah publicity material, as Sami Issa.
4062. Witnesses who knew Sami Issa stated that he went by many different names. Witness
PRH338 took a course with Sami Issa at the LAU and stated that the professor did not call him
‘Sami Issa’ when taking the class attendance. When the witness asked him about this he said he
was taking a course ‘instead of his friend’.7618 Others explained that Sami Issa also went by Safi,
Sam and Samino.7619
4063. Before attributing any mobiles to Mr Badreddine, Mr Donaldson had to determine whether
Mr Badreddine and Sami Issa were the same person.7620 The exact date that the alias Sami Issa
was adopted is not known, but according to Mr Donaldson, ‘evidence suggests that it was
commonly used in certain spheres from 2002 onwards’.7621
4064. The significance of the Sami Issa alias is that it ties or links Mr Badreddine to mobiles that
people were contacting thinking that they were communicating with someone they knew as Sami
Issa. It also links Mr Badreddine to the Sami Issa who owned three jewellery stores in Beirut.
Those contacting the mobile numbers used by Sami Issa included his friends and his employees.
The importance of this to the case is to link the mobiles used by Sami Issa/Mustafa Badreddine to
the user of the pleaded Green network mobile 023 that was allegedly used to coordinate and
monitor Mr Hariri’s assassination and the false claim of responsibility.

7617

Exhibit P2065 (Response to request for assistance concerning passports for Mr Badreddine or Mr Issa), p. 2;
exhibit P2076 (Ministry of Trade documents in regards to Samino), p. 1; exhibit P2075 (Response to request for
assistance concerning tax records), ERNs 60243961-60243962, 60243965-60243969, 60243973-60243976.
7618
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306057, 60306086.
7619
Exhibit P2081 (Statement of Witness PRH273), pp 13-14; Witness PRH264, T. 10 December 2015, pp 24-26, 2829; Witness PRH089, T. 15 December 2015, pp 14-15; exhibit P1661 (Statement of Witness PRH423), ERNs
60318047, 60305157, 60305173, 60305176, 60305184.
7620
Exhibit P2023.3, para. 1.
7621
Exhibit P2023.3, para. 41.
Case No. STL-11-01/T/TC

1304 of 2642

18 August 2020

R333290

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(a)

The Lebanese American University

4065. Mr Badreddine applied for admission to the LAU and was assigned a student number.7622
LAU documents show that he used multiple different spellings of his name, including ‘Mustafa
Amin Badruddin’, ‘Safi Badr’, ‘Safi Badruddin’ and ‘Mustapha’.7623 An email sent from ‘Safi
Badr’ under Mr Badreddine’s name to the LAU on 22 November 2003, reads ‘My name is Mustaf
Badruddine (Safi Badr). My ID # is 199734980’.7624
4066. Witnesses PRH605 and PRH338 attended the LAU and came to know Sami Issa.7625
Witness 605 was there from 2003, while Witness 338 attended from 1999 until 2009.7626 Witness
PRH264 was Sami Issa’s university friend and knew him socially, and met him and a group of
friends in 2004 and 2005.7627
4067. Sami Issa was enrolled in basic health and ancient Arabic literature at the LAU. In 2000
and 2003, Witness 338 and Sami Issa took courses together. 7628 In class attendance, Sami Issa was
called by a different name that the witness could no longer remember.7629 Witness 338 identified
photographs and a video of Mr Badreddine as Sami Issa.7630
4068. On 28 February 2005—two weeks to the day after the attack on Mr Hariri’s life—and after
attending the university for various semesters between 1997 and 2004, ‘Mustafa Amin Badruddin’
was awarded a Bachelor of Arts in Political Science.7631 Witness testimony suggests that Sami Issa
also studied Political Science at LAU.7632 Mobile 663’s user also sent and received text messages

7622

Exhibit P1139 (Information from LAU regarding Mustafa Badreddine). Following the introduction of a new
computer system at the university, the number ‘19’ was added in front and a zero at the end of the student number,
changing the original assigned number 973498 to 199734980, meaning that the university had two numbers associated
with Mustafa Badreddine. Exhibit P1141 (Response to request for assistance for LAU documents). See also exhibit
P2023.3, para. 34, where Mr Donaldson summarises the sources concerning the name ‘Safi Badr’.
7623
Exhibit P1139; exhibit P2023.3, para. 34.
7624
Exhibit P1139, ERN 60230576; exhibit P2023.3, para. 34.
7625
Exhibit P1664 (Statement of Witness PRH605), ERNs 60314174-60314177; exhibit P1663 (Statement of Witness
PRH338), ERNs 60306055-60306057, 60306084-60306086; exhibit P2023.3, paras 10-11.
7626
Exhibit P1664 (Statement of Witness PRH605), ERNs 60314174; exhibit P1663 (Rule 155 statement of Witness
PRH338), ERNs 60306055; exhibit P2023.3, pp 4-5.
7627
Witness PRH264, T. 10 December 2015, pp 19-21; exhibit P2023.3, paras 9, 81, 156 (d), 182.
7628
Exhibit P1146 (LAU Documents), ERNs 60285709-60285710; exhibit P1139, ERNs 60230587-60230588.
7629
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306056-60306057.
7630
Exhibit P1415 (Alahed news video of Mustafa Badreddine dated 13 May 2016); exhibit P1663 (Rule 155 statement
of Witness PRH338), ERNs 60318999, 60319002-60319007.
7631
Exhibit P1139, ERNs 60230586-60230588; exhibit P2023.3, para. 21.
7632
Exhibit P2081 (Statement of Witness PRH273) pp 25, 30; exhibit P2023.3, para. 22.
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relating to the user’s attendance at university in October and December 2004, as is shown in the
two texts extracted below:7633

4069. In 2005, Witness 273 collected a degree certificate on Sami Issa’s behalf. Sami Issa had
asked

him to collect the degree as a favour, saying that the degree―a Bachelor of Arts in Political

Science―was for a close friend of Sami Issa’s by the name of Mustafa Badreddine, who had
graduated from the LAU and was ‘living outside’. Sami Issa asked the witness to send a fax from
an international number, as required by university policy, to request a proxy by the person who
was ‘living outside’.7634 However the LAU did not have any records relating to Sami Issa.7635
(b)

Mustafa Badreddine and Sami Issa’s common birthday

4070. Mustafa Badreddine was born on 6 April 1961,7636 and shared a common birthday with
‘Sami’ Issa, who received birthday messages on 6 April. The texts below show the greetings:7637

(c)

Leg injury

4071. Both Mustafa Badreddine and Sami Issa walked with a limp. After Mr Badreddine’s
presumed death in May 2016, Alahed news agency published a video showing Mr Badreddine

7633
7634
7635
7636
7637

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P2023.3, para. 169; exhibit P1294 (SMS content for mobile 663), pp 676, 829.
P2081 (Statement of Witness PRH273), p. 25.
P1140 (Letter from LAU regarding Sami Issa and Safi Badr); exhibit P2023.3, para. 22.
P1042, p. 13; exhibit P1040, ERNs 60242738-60242739, 60242741; exhibit P2023.3, para. 15.
P1294, pp 140, 160.
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walking with a limp.7638 Witnesses PRH416, PRH264, PRH306, PRH470 and PRH089 all stated
that Sami Issa walked with a limp or had issues with his leg.7639 Witness 416 believed that the
issue was with Sami Issa’s right knee, while Witness 306 thought it was his left leg. 7640
4072. Witness 89 did not specify which leg, but stated that Sami Issa wore a support on his leg
below the knee.7641 Witness 264 stated that Sami Issa did not have a regular limp, but had difficulty
walking and that his injured leg was noticeably thinner below the knee.7642 Further, the user of
mobiles 354 and 663 sent and received in 2004 and 2005 text messages relating to his foot surgery.
The texts below show this:7643

(d)

Precautions

4073. Sami Issa took numerous precautions to physically protect himself, and to avoid leaving
traces of his presence anywhere.

7638

Exhibit P1415, at timestamps 15 and 24 seconds; Andrew Donaldson, T. 5 July 2017, pp 26-28; exhibit P2023.3,
para. 24.
7639
Witness PRH416, T. 2 December 2015, pp 84-85; Witness PRH306, T. 8 December 2015, pp 61-64; Witness
PRH470, T. 6 December 2016, p. 14; Witness PRH089, 15 December 2015, pp 78-80; exhibit P2023.3, paras 25-29.
7640
Witness PRH416, T. 2 December 2015, pp 84-85; Witness PRH306, T. 8 December 2015, pp 61-64; exhibit
P2023.3, paras 26-27.
7641
Witness PRH089, T. 15 December 2015, pp 78-80; exhibit P2023.3, para. 29.
7642
Witness PRH264, T. 10 December 2015, p. 83, T. 14 December 2015, pp 35-39; exhibit P2023.3, para. 28.
7643
Exhibit P2023.3, paras 30, 65, 173; exhibit P1286 (SMS content for mobile 354), p. 17; exhibit P1294, pp 866,
1385.
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4074. Between approximately 2002 and 2005, he had at least three armed bodyguards.7644
Witness 416, who was employed at a Samino jewellery store, described Sami Issa as someone who
was concerned about being identified. As an example, he described one occasion when Sami Issa
was in a shop examining a new mobile, using a cloth to wipe his fingerprints off after handling
it.7645 He also described Sami Issa dipping his silverware into his glass after finishing his meal, as
a way to remove his prints.7646
4075. In the evenings, when Sami Issa went out to smoke hookah, he always brought his own
tobacco and his own hookah device.7647 According to the witness, Sami Issa was a cautious man
and even took precautions when in public, such as disguising himself—altering his facial
appearance with a moustache, goatee or wearing sunglasses and hats—and keeping his head down
when getting out of his car to avoid being captured on the street video cameras. 7648
4076. Witnesses 89, 338 and 416 said that Sami Issa owned multiple cars. He switched cars
throughout the week and sometimes within the same day.7649
4077. Sami Issa had one or more bodyguards who sometimes also drove for him.7650 Sami Issa
instructed Witness 416 to drive in a circuit before and after the working hours to make sure he was
not being followed.7651 Sami Issa also instructed the witness to regularly to switch the cars’ number
plates, including a military number plate.7652 A copy of the car registration documents associated
with the particular number plate was attached to a car seat pocket, and when the witness received
calls from Sami Issa, no number would usually appear on the screen.7653

7644

Exhibit P2081 (Statement of Witness PRH273), pp 10-11, 25, 27-29, 31; Witness PRH089, 15 December 2015,
pp 38-39.
7645
Witness PRH416, T. 2 December 2015, pp 82-83.
7646
Witness PRH416, T. 2 December 2015, p. 83.
7647
Witness PRH416, T. 2 December 2015, pp 72-73.
7648
Witness PRH416, T. 2 December 2015, p. 84.
7649
Witness PRH089, T. 15 December 2015, pp 40-41, 44-45; exhibit P1663 (Statement of Witness PRH338), ERNs
60306063, 60306082; Witness PRH416, T. 3 December 2015, pp 21-22, 53-54.
7650
Witness PRH264, T. 10 December 2015, pp 84, 93-95; exhibit P1658 (Statement of Witness PRH470), ERNs
60310126-60310127, 60310156-60310159; Witness PRH416, T. 3 December 2015, p. 93
7651
Witness PRH416, T. 3 December 2015, pp 29-30.
7652
Witness PRH416, T. 2 December 2015, pp 90-97, T. 3 December 2015, pp 30-31.
7653
Witness PRH416, T. 2 December 2015, p 77.
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4078. Sami Issa sometimes carried a locked Samsonite briefcase.7654 Witness 416 once saw
pockets inside the briefcase with a mobile in each of them, up to four or five mobiles. Sami Issa
established a protocol for others to flip the mobile upside down so that they could not see who was
calling and then hand the mobile to him.7655
(e)

Samino jewellery

4079. Sami Issa owned a jewellery store, Samino Jewellery. It had three branches in Beirut. A
Lebanese company dealing with precious metals and money changing recorded him as the owner
of the Samino jewellery company. The company described him as ‘AMINO Jewelry owner Sami
Issa, responsible who writes checks Shaker Nayef “SAMINO”’. This ‘Shaker’ had come in
February 2001 ‘and bought 10 kg’.7656 As the company traded in precious metals, it is presumably
referring to such a purchase. Samino Jewellery was officially registered in the name of Ali Fayez
Harb, with no mention of Sami Issa.7657
4080. Witnesses, however, stated otherwise. Witness 416 stated that Sami Issa owned the three
Samino jewellery stores in Bourj Hammoud, Mar Elias and Furn El-Chebbak.7658 Mr Mohammed
Nayef Shukr, who was also known as ‘Estez’, was Sami Issa’s business partner and was
responsible for the financial and accounting aspects of all the branches of Samino Jewellery.7659
He was married to Mr Badreddine’s niece, Ms Thuraya Nazem Haidar.7660
4081. Witness 338, who knew Sami Issa from the university, used to buy jewellery from the
Samino stores in Furn El-Chebbak and Mar Elias, which according to the witness were Sami
Issa’s.7661 The witness would see Sami Issa in the Mar Elias store and knew three employees from

7654

Witness PRH416, T. 2 December 2015, pp 75-76.
Witness PRH416, T. 2 December 2015, pp 75-78.
7656
Exhibit P2079 (Letter from BOGHOS Company regarding Samino), pp 1-2.
7657
Exhibit P2076, p. 1.
7658
Witness PRH416, T. 1 December 2015, pp 7-8, 16-18, 35-36. See also Witness PRH306, T. 7 December 2015, pp
92-93, T. 8 December 2015, p. 5-7; exhibit P1658 (Statement of Witness PRH470), ERNs 60310015, 6031004260310046, 60310053-60310055.
7659
Witness PRH416, T. 3 December 2015, pp 72-73; Witness PRH306, T. 8 December 2015, pp 13, 35; exhibit P1658
(Statement of Witness PRH470), ERNs 60310045-60310046, 60310056, 60310185-60310186.
7660
Exhibit P1038 (Family personal status extract for Mohammed Shoker), pp 8-10, 14.
7661
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306059-60306060, 60306068-60306069.
7655
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the two stores.7662 She did not know whether Sami Issa was the sole owner of the stores, but Samino
employees used to call him ‘the boss’.7663
4082. Sami Issa told Witness 605 that he had a jewellery store on Mar Elias street in Beirut.7664
Witness 89 understood that Sami Issa owned three jewellery stores, including those in Furn ElChebbak and Mar Elias, but the witness visited only the Mar Elias store.7665 The witness did not
purchase any jewellery from the Mar Elias store, but Sami Issa gave the witness a gift of worry
beads sold in the store.7666
4083. Witness 264, who knew Sami Issa socially in 2004 and 2005 and who was involved in
promotional activities sponsored by Samino, said that Sami Issa owned multiple jewellery stores,
including that in Furn El-Chebbak.7667 Sami Issa occasionally gave this witness discounts on
jewellery items from his stores.7668
(f)

Identification of Mustafa Badreddine as Sami Issa

4084. On 13 May 2016, Hezbollah announced Mr Badreddine’s death in fighting in Syria.7669
The Trial Chamber received into evidence ten documents, under three categories, regarding
Mr Badreddine’s presumed death:
i.

Witness identification of Mr Badreddine as Sami Issa

4085. The first is witnesses identifying Mr Badreddine as Sami Issa. Three statements released
by Hezbollah on 13 May 2016 and published on the website of the Lebanese Al-Manar TV
channel,

which

reported

on

Mr

Badreddine’s

death

and

the

related

condolence

and

commemoration ceremonies, are relevant to the identification of Mr Badreddine as Sami Issa. 7670

7662

Exhibit P1663 (Statement of Witness PRH338), ERNs 60306060, 60306068, 60306077, 60306089-60306090,
60306110.
7663
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306072-60306073, 60306110.
7664
Exhibit P1664 (Statement of Witness PRH605), ERNs 60314193-60314194.
7665
Witness PRH089, T. 15 December 2015, pp 49, 51, 58, 66-67, 85.
7666
Witness PRH089, T. 15 December 2015, pp 66-67.
7667
Witness PRH264, T. 10 December 2015, pp 19-22, 29-31, 57.
7668
Witness PRH264, T. 10 December 2015, pp 38-39.
7669
Exhibit P1982 (Al-Manar TV news article, 13 May 2016).
7670
Exhibit P1982; exhibit P1983 (Alahed news article, 13 May 2016); exhibit P1984 (photographs of Mustafa
Badreddine from Alahed news article, 13 May 2016); exhibit P1415.
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4086. The statements also contain a photograph of Mr Badreddine in military fatigues. Eight
witnesses identified Mr Badreddine from this photograph as the man they knew as Sami Issa.
Witnesses 416, 306, 264, 605, 338, 470, 423 and 369, who were interviewed after the
announcement of Mr Badreddine’s death, identified him either in images or in a video as the man
they knew as Sami Issa, including Mr Badreddine in military camouflage.7671
4087. An article, dated 18 May 2016, from the Iranian Tasnim News website records a
commemoration ceremony in Damascus from that same date, with photographs of the
ceremony.7672
4088. Another Tasnim News article recorded a meeting on 25 May 2016, where the Iranian
Supreme Leader, Ayatollah Ali Khamenei, met Mr Badreddine’s family in Tehran and gave his
ring to Mr Badreddine’s son Ali.7673 Photographs of Mr Khamenei with the family, presenting the
ring to Mr Ali Badreddine, accompanied the report.7674
4089. Below are examples of photographs and still image from a video on which the witnesses
recognised Mr Badreddine as Sami Issa:

7671

Exhibit P1414 (Statement of Witness PRH416), p. 2; Witness PRH416, T. 3 December 2015, pp 41-45; exhibit
P1660 (Statement of Witness PRH306), p. 2; Witness PRH306, T. 7 December 2015, pp 92-94, T. 8 December 2015,
p. 7; exhibit P1659 (Statement of Witness PRH264), p. 2; Witness PRH264, T. 10 December 2015, pp 19-21; exhibit
P1664 (Statement of Witness PRH605), ERN 60319312, 60319316-60319321; exhibit P1663 (Statement of Witness
PRH338), ERN 60318999, 60319002-60319007; exhibit P1658 (Statement of Witness PRH470), ERN 60319010,
60319014-60319019; exhibit P1661 (Statement of Witness PRH423), ERN 60319190, 60319194-60319199; exhibit
P1662 (Statement of Witness PRH369), ERNs 60319070, 60319074-60319079. See also exhibit P1415; exhibit
P2023.3, paras 7-14.
7672
Exhibit P1990 (Tasnim news article on memorial ceremony in Syria, 18 May 2016).
7673
Exhibit P1991 (Tasnim Iranian news article, 26 May 2016).
7674
Exhibit P1991, p. 2.
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Exhibit P1983 – a photograph of Mr Badreddine in military uniform published in May 2016 in
Alahed

Exhibit P1983 – a photograph of Mr Badreddine in military uniform published in May 2016 in
Alahed
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Exhibit P1415 – a still image of Mr Badreddine in military uniform from a video published in
May 2016 in Alahed

4090. Witness 338 also identified Sami Issa from the photograph below which the Prosecution
downloaded from a public source website.7675

7675

Exhibit P1663 (Statement of Witness PRH338), ERNs 60318074, 60318078.
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Exhibit P724 – a photograph the Prosecution
downloaded from an open source website purporting to be of Mr Badreddine

ii.

Condolence ceremonies for Mr Badreddine in Beirut, Damascus and
Tehran

4091. Several condolence ceremonies were held for Mr Badreddine in May 2016 after Hezbollah
announced, through Al-Manar TV’s website, that he had died in Syria. These were held in Beirut,
Damascus and Tehran.
4092. Mr Badreddine’s funeral procession took place in Beirut on 13 May 2016, and Al-Manar
broadcast the procession and condolence ceremony.7676 Al-Manar also broadcast a two-hour tribute
to Mr Badreddine held a week later, on 20 May 2016, which included a lengthy speech by
Hezbollah’s Secretary General, Mr Hassan Nasrallah.7677 Videos of the condolence ceremony on
13 May 2016 show several Hezbollah officials—Mr Ali Ammar, Mr Amine Sherri and Mr Wafik
Safa—and Mr Badreddine’s brothers, Adnan, Hassan and Mohammed, in attendance.7678
Hezbollah flags were draped over the coffin.7679

7676

Exhibit P1982; exhibits P1986 and P1987 (Video extracts of Al-Manar TV broadcast of Mustafa Badreddine’s
condolence ceremony, 13 May 2016); exhibit P1988 (Video extract of Al-Manar TV broadcast of Mustafa
Badreddine’s funeral procession, 13 May 2016).
7677
Exhibit P1989 (Transcript of video recording for Al-Manar TV regarding Mustafa Badreddine’s memorial
ceremony).
7678
Exhibit P1986.
7679
Exhibit P1988; exhibit P1989.
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4093. Footage of the ceremonies was relevant to identifying Mr Badreddine’s family and
Hezbollah contacts and for the attribution of personal mobiles 354 and 663 and sequential mobile
944.7680
iii.

Mr Badreddine was a Hezbollah supporter

4094. The Prosecutor, in paragraph 49 of the amended consolidated indictment, pleaded that Mr
Badreddine,

like

the

four

Accused,

was

a

supporter

of

Hezbollah.7681

The

evidence

incontrovertibly establishes this in Mr Badreddine’s case. At the time of his death, he was both a
Hezbollah supporter and a senior Hezbollah military commander.7682 This fact was not in dispute
in the proceedings.
4095. The two documents and one video from Al-Manar and Alahed support the conclusion that
Mr Badreddine was a prominent Hezbollah military commander and refer to his military
operational activities on its behalf.7683
4096. The Al-Manar videos show several Hezbollah officials attending the condolence
ceremonies for Mr Badreddine and show Mr Badreddine’s coffin draped with a Hezbollah flag for
the funeral procession.7684 The articles from the Tasnim News website describe the ceremonies
held in Syria and Iran in relation to Mr Badreddine’s death.7685
(g)

Findings

4097. The evidence that Mustafa Badreddine and Sami Issa are the same person is overwhelming.
The Trial Chamber therefore finds that the Prosecution has proved that Mr Badreddine used the
alias Sami Issa from at least 2001 onwards.

7680

Decision admitting documents on the death of Mr Badreddine, paras 8, 36, disposition; T. 29 June 2017, p. 14.
The Trial Chamber also admitted an interview with the late Mr Wissam Al-Hassan, who was Mr Hariri’s chief of
security at the time of the attack. Decision on admission of Mr Al-Hassan’s interview, paras 65, 69-71, disposition; T.
13 December 2017, pp 4-5; exhibit P2121 (Interview of Wissam Al-Hassan, 17 June 2012); exhibit P2122 (Interview
of Wissam Al-Hassan, 16 June 2012).
7681
Amended consolidated indictment, para. 49.
7682
See chapter IV ‘Historical and political background to the attack’, (S) (1) (b) ‘Mustafa Amine Badreddine’.
7683
Exhibits P1982, P1983, P1989.
7684
Exhibits P1986, P1987, P1988, P1989.
7685
Exhibits P1990, P1991.
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4098. The evidence that Mr Badreddine was the proprietor of Samino Jewellery and its three
stores in Beirut is likewise unassailable. This leads to the question of whether Mr Badreddine,
under any name, was using mobile 354.

4.

Personal mobile telephone number 354
(a)

Summary of evidence

4099. Mobile 354 was activated on the Touch network on 20 November 1997 and was
deactivated on 22 June 2010.7686 The number was initially subscribed to Khodr Shehadeh Ibrahim
Hodroj, with an undated transfer to Samir Ali Hodroj.7687 There was no break in activity related to
this re-subscription.7688 Mr Hodroj was also the subscriber of mobile 663,7689 while the same bank
account was linked to both mobiles 354 and 663.7690
4100. The amended consolidated indictment pleads that Mr Badreddine used mobile 354.7691 To
prove that it was his and or Sami Issa’s from 1 September 1997 to 31 December 2005 the
Prosecution relied on documents, contact and geographic profiles, witness testimony and text
message content.
4101. Mr Donaldson’s analysis of mobile 354 begins on 1 January 1997 and was based on the
contacts and absence of any breaks in use.7692
4102. From 1998 to July 2001, mobile 704, which was also subscribed in Mr Hodroj’s name,7693
contacted mobile 354 1,582 times.7694 Further, mobile 354 had 358 contacts with a mobile ending
in 777, which was subscribed in the name of Mr Hodroj’s wife, Ms Amal Kamal Haider.7695 The
mobile subscribed to Mr Hodroj’s wife was found among mobile 354’s more frequent contacts. In

7686

Exhibit P1101 (Touch list of activation and deactivation dates), p. 1.
Exhibit P1100 (transfer of ownership of mobile 354), pp 1, 5.
7688
Exhibit P2023.3, para. 48.
7689
Exhibit P1105 (Liban Cell GSM service contract for mobile 663), p. 1.
7690
Exhibit P1103 (Touch invoice for mobile 663); exhibit P1104 (Touch monthly invoice for mobile 354).
7691
Amended consolidated indictment, para. 18.
7692
Exhibit P2023.3, para. 50.
7693
Exhibit P943 (Subscriber note for mobile 704).
7694
Exhibit P2023.3, para. 108.
7695
Exhibit P466 (Personal civil status extract of Amal Kamal Haidar); ERN SI-0001706; exhibit P1043 (Family civil
status register extract for Samir Ali Hodroj), pp 4, 19-20; exhibit P2048 (Rainbow System client database extract);
exhibit P2036 (New Trend Media subscriber database extract); exhibit P2023.3, para. 109.
7687
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isolation, this could suggest that Mr Hodroj and his wife could have been the actual users, with Mr
Samir Hodroj posing as Sami Issa.
4103. However, eight witnesses identified Mr Badreddine as Sami Issa,7696 while one,
Witness 338, did not recognise Mr Hodroj in a photograph.7697 Mr Donaldson concluded that it
was unclear who was using mobiles 704 and 777.7698
4104. Lebanese American University documents from 2001 also listed mobile 354 as the contact
number for ‘Mustafa Amin Badruddin’, who was a student between 1997 and 2004.7699 It also had
over 2,000 contacts with the landline number ending in 354, possibly subscribed to
Mr Badreddine’s sister, Saada.
i.

Documents

4105. A LAU ‘returnees application form’ dated 27 November 2001 lists mobile 354 as the
contact number for ‘Mustafa Amin Badruddin’.7700 A search on 3 February 2011 in the customer
database of a shoe and clothing store showed Sami Issa listed as a customer with mobile 354 as
contact number.7701
ii.

Witness evidence

4106. Witness 306, who worked for the Samino Jewellery company, identified mobile 354 as
Sami Issa’s number.7702 The witness identified photographs and the Alahed video of
Mr Badreddine as Sami Issa.7703 Witness 89 met Sami Issa at the LAU sometime in 2004 and
socialised with him outside the university. Between mid-2004 and into 2005, the witness met Sami
Issa three to four times a week.7704 The witness identified mobile 354 as Sami Issa’s number.7705

7696
7697
7698
7699
7700
7701
7702
7703
7704
7705

See para. 4086.
Exhibit P1663 (Statement of Witness PRH338), ERNs 60298655, 60298665-60298666.
Exhibit P2023.3, para. 110.
Exhibit P1139, ERNs 60230564, 60230569, 600230574, 600230577-600230578, 60230586.
Exhibit P1139, p. 11.
Exhibit P2068, p. 1.
Witness PRH306, T. 8 December 2015, pp 31-32.
Exhibit P1415; exhibit P1660, p. 2.
Witness PRH089, T. 15 December 2015, pp 13-16.
Witness PRH089, T. 15 December 2015, pp 7-9.
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Witness 423 explained that a text message he sent to mobile 354 in 2005 was to ‘maybe Safi maybe
Sami’.7706
iii.

Text messages

4107. Mobile 354’s text messages show a common user throughout the period for which content
was reviewed, namely from February 2004 to 31 December 2015,7707 when its user identified
himself and was addressed as ‘Sami’, ‘Sam’ or ‘Safi’.7708 Between 2004 and at least September
2005, the user of mobiles 354 and 663 received nearly identical messages from a mobile ending in
088,7709 which was attributed to Sami Issa’s girlfriend.7710 Mr Donaldson assessed the short time
lapse between the text messages sent to both mobiles, and the user was twice addressed as ‘Safi’,
and concluded that these text messages were intended for the same recipient.7711
4108. As noted above, Mr Badreddine appeared in a video walking with a limp and three
witnesses said that Sami Issa either walked with a limp or had a problem with his leg. 7712 The user
of mobiles 354 and 663 7713 sent text messages relating to a foot or leg injury, as is shown
immediately below.7714

7706

Exhibit P1661, p. 52.
Exhibit P2023.3, paras 58-59.
7708
For example, exhibit P1286, pp 6-9, 50-51, 53, 55, 57-59, 61, 100, 146-147, 149, 151; exhibit P2023.3, pp 20-21.
7709
Exhibit P1294, pp 161-203; exhibit P2023.3, p. 19.
7710
See para. 4135.
7711
Exhibit P2023.3, para. 63.
7712
Witness PRH416, T. 2 December 2015, pp 84-85; Witness PRH306, T. 8 December 2015, pp 61-64; Witness
PRH089, T. 15 December 2015, pp 78-80; exhibit P1415, 00:15.
7713
See para. 4132.
7714
For example, exhibit P1286, p. 17.
7707
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4109. Mr Donaldson explained that mobile 354’s user identified himself as ‘Sami’ or ‘Sam’ and
responded to text messages when addressed as ‘Safi’. The texts show that the user of mobiles 354
and 663 received near identical text messages. Mr Donaldson concluded that these text messages
were intended for the same recipient.7715
iv.

Contact profile

4110. Mr Donaldson identified a number of regular contacts with mobile 354 as including
Mr Badreddine’s family members, friends, university acquaintances, Samino employees and
‘insiders’, Hezbollah officials, and other associates.
4111. The mobiles and landlines attributable or subscribed to six out of eight of Mr Badreddine’s
siblings and one sister-in-law and her son, were in contact with mobile 354. The majority of these
contacts occurred before 2002. According to Mr Donaldson, the low frequency of contact with
other mobiles attributable to Mr Badreddine with family members, may coincide with the fact that
they were acquired in 2001 or later, and a change in Mr Badreddine’s use of mobiles.7716 The
Prosecution tendered a Badreddine family tree into evidence.7717
4112. During the attribution period, number 354 had:

•

2,056 contacts, ranked fourth, with the landline number ending in 354, which was possibly
subscribed in the name of Mr Badreddine’s sister, Saada.7718 This number was activated on
24 June 1986 and cancelled on 31 March 2000;7719

•

155 contacts with the mobile ending in 989, which was subscribed in the name of
Mr Badreddine’s brother, Mohammed7720 or variations of this name, and was listed as the
home

number

for

Mohammed’s

son.7721

This

number

was

also

provided

for

7715

Exhibit P2023.3, para. 66.
Exhibit P2023.3, para. 68.
7717
Exhibit P1956 (Badreddine family tree).
7718
Exhibit P1042, pp 4, 6-7; exhibit P1604 (Subscription record for landline 354), p. 11; exhibit P2059 (Subscriber
note for landline 354), p. 1.
7719
Exhibit P1604, p. 1; exhibit P1610 (Billing record for landline 354), pp 1-3.
7720
Exhibit P1421 (Subscriber note for mobile 989).
7721
Exhibit P1423 (Subscriber note for mobile 946), p. 1; exhibit P1540 (Mr Mehdi Badreddine’s passport
application), pp 1-3.
7716
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Mr Badreddine’s brother when registering a vehicle7722 and was associated with an email
account used by Mr Badreddine’s brother and a company;7723

•

50 contacts with the mobile ending in 909, which was also possibly subscribed in the name
of Mr Badreddine’s brother, Mohammed, and for which the landline number ending in 084
was provided as an alternative contact number. The landline 084 was also provided as an
alternative number for the mobile 989, mentioned above; 7724

•

39 contacts with the mobile ending in 777, which was also possibly subscribed in the name
of Mr Badreddine’s brother, Mohammed.7725 This number was associated with an email
account of Mr Badreddine’s brother and a company7726 and was also used in two business
customer databases as his contact number;7727

•

Nine contacts with the mobile ending in 854, which was associated with Ms Bassima AlHajj, who was the sister of Mr Ayyash’s wife, Ms Fatima Al-Hajj. Ms Bassima Al-Hajj was
married to Mr Badreddine’s brother, Mohammed.7728 This number was used for passport
applications for Ms Al-Hajj7729 and her son, Mehdi.7730 Moreover, mobile 854 was recorded
as an alternative number in the subscription form for the mobile ending in 040, which was
possibly subscribed in the name of Mr Badreddine’s brother, Mohammed;7731

•

Nine contacts with the landline number ending in 147, which was possibly subscribed in
the name of another brother of Mr Badreddine, Adnan.7732 This landline number was
provided for Mr Badreddine’s sister, Khadija, when registering a vehicle,7733 and for

7722

Exhibit P1742 (Extract from vehicle registration database related to phone 989).
Exhibit P2074 (Record of an email account related to mobile 777), pp 12-13, 16-20, 22-37, 39-46.
7724
Exhibit P1421.
7725
Exhibit P921 (Subscriber note for mobile 777).
7726
Exhibit P2074, pp 2, 4, 6-7, 9, 12-13, 16, 37, 43.
7727
Exhibit P1858 (Rainbow Systems clients database extract for phone 777); exhibit P2046 (Extract of Rainbow
Systems customer database, phone 777).
7728
Exhibit P1034 (Family personal status extract), pp 3, 5-6; exhibit P1036 (Personal status extracts and certificates),
pp 4-5.
7729
Exhibit P1537 (Ms Bassima Hajj’s Lebanese passport application), p. 2.
7730
Exhibit P1036, p. 8; exhibit P1538 (Mr Mehdi Badreddine’s Lebanese passport application), p. 2.
7731
Exhibit P951 (Alfa subscription agreement extract for phone 854).
7732
Exhibit P1035 (Badreddine family personal extracts and certificates), pp 6-7; exhibit P1599 (Ogero subscriber note
for landline 147).
7733
Exhibit P2060 (Vehicle registration extract for Khadija Badreddine in relation to landline 147), p. 3.
7723
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Mr Badreddine’s late brother, Bassam, in a Hajj application.7734 Landline 147 was also
provided in the passport applications for Mr Badreddine’s wife and two of their daughters,
his niece, Mariam, and his sister, Saada;7735

•

Eight contacts with the mobile ending in 614, which was possibly attributable to
Mr Badreddine’s brother, Hassan.7736 This number was subscribed in Mr Hassan
Badreddine’s name7737 and was provided as the contact number in his passport
application.7738

•

A subscription form dated 11 June 1998 for this number registered Hassan as the
subscriber7739 and was accompanied by a copy of Mr Hassan Badreddine’s passport;7740

•

Two contacts, on 12 November 2002 and 26 July 2003, with the mobile ending in 099,
which was associated with Mr Badreddine’s sister, Khadija.7741 The mobile ending in 099
was provided for Khadija when registering a vehicle,7742 as well as her contact number in
a business customer database;7743

•

Two contacts, on 3 October 2004, with the mobile ending in 946, which was possibly
attributable to Mr Badreddine’s nephew, Mehdi.7744 This number was subscribed in
Mehdi’s name from 8 July 2005 onwards.7745 The number was also provided as a contact
number for the American University of Science and Technology for an extended family
member;7746

7734

Exhibit P1692 (Extract from the 1428 Hajj related to landline 147).
Exhibit P1553 (Ms Fatima Harb’s passport application) p. 2; exhibit P1554 (Ms Zahraa Badreddine's passport
application), p. 2; exhibit P1555 (Passport application of Zahraa Badreddine), p. 2; exhibit P1543 (Ms Mariam
Badreddine's passport application), p. 2; exhibit P1546 (Ms Saada Badreddine's passport application), p. 2.
7736
Exhibit P1042, pp 9-10.
7737
Exhibit P920.
7738
Exhibit P1545 (Mr Hassan Badreddine's passport application), p. 2.
7739
Exhibit P927 (Subscription contract for mobile 614), ERN 60279661.
7740
Exhibit P927, ERN 60279668.
7741
Exhibit P1042, pp 9-10.
7742
Exhibit P2031 (Vehicle registration extract for Khadija Badreddine in relation to mobile 099), p. 3.
7743
Exhibit P2033 (New Trend Media subscriber database extract in relation to mobile 099).
7744
Exhibit P1540, p. 1; exhibit P1042, pp 9-10; exhibit P1036, ERN 60252257.
7745
Exhibit P1423.
7746
Exhibit P980 (List of students from American University of Science and Technology).
7735
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•

One contact with the mobile ending in 980. The number was attributable to
Mr Badreddine’s late brother, Bassam.7747 Mobile 980 was provided for Mr Bassam
Badreddine on a Hajj application,7748 together with his personal details.7749 It was also
registered as Bassam’s contact number in two business customer databases7750 and was
provided as a contact number on the passport application of Mr Badreddine’s brother,
Mohammed;7751

•

855 contacts, ranked 15th, with the mobile ending in 088, which was attributable to Sami
Issa’s girlfriend and was provided as her contact number in the customer database of a shoe
and clothing store.7752 In the text messages from mobile 663 to mobile 088, from 2004 to
at least 2005, he addressed her by her given name and variations of this name.7753
Text messages show that mobile 088’s user had a close personal relationship with 663’s
user, whom she referred to as Safi, Safsoofty and on one occasion, Sami. Before the July
2006 war in Lebanon, one witness remembers having met Sami Issa three or four times in
his workshop in Beirut to have dresses made. Sami Issa was accompanied by his
girlfriend.7754 In 2009, she ordered a wedding dress from this workshop, but later cancelled
the order and Sami Issa contacted the designer to discuss the refund of its deposit; 7755

•

128 contacts with the mobile ending in 637, which was attributable to another of Sami
Issa’s girlfriends who was employed at the Samino Jewellery, and was provided to a
towing company.7756 Mr Donaldson concluded that the text messages also corroborate this
attribution;7757

7747

Exhibit P1042, pp 9-10.
Exhibit P1693 (Extract from list of applicants for 1425 Hajj related to mobile 980). Mr Donaldson explained that
the year 1425 on the Hajj application corresponds to the Hajj beginning in 2005, exhibit P2023.3, fn. 146.
7749
Exhibit P1691 (January 2005 Hajj application documents), p. 11.
7750
Exhibit P2054 (New Trend Media subscriber database extract in relation to mobile 980); exhibit P2047 (Rainbow
System clients database extract in relation to mobile 980).
7751
Exhibit P1042, pp 9-10; exhibit P1539, p. 1.
7752
Exhibit P2062 (Mia and Straight Boutiques clients database extract for mobile 088).
7753
Exhibit P1294, pp 151, 656, 658, 845, 928, 974, 1047, 1220, 1447, 1926.
7754
Exhibit P1661 (Statement of Witness PRH423), ERN 60305156.
7755
Exhibit P1661 (Statement of Witness PRH423), ERNs 60305157-60305158.
7756
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306056, 60306068, 60306078; exhibit P2051 (Towtruck company customer database extract in relation to mobile 637).
7757
Exhibit P2023.3, para. 78; exhibit P1320 (Witness Statement of Adrian Kirwan regarding SMS review of mobile
637), pp 4-7.
7748
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•

144 contacts with the mobile ending in 434, which was possibly subscribed in Witness
PRH244’s name and variations of this name.7758 From 1999 to 2004, Witness 244 studied
at the LAU and from 2000 to 2004 was part of a small group of friends who socialised with
Sami Issa in 2004 and 2005;7759

•

Nine contacts with the mobile ending in 764. Witness 89 was this mobile’s user and the
user of the mobile ending in 008.7760 Witness 89 became a friend of Sami Issa at the LAU
in 2004; the witness knew him as Sam and they regularly socialised.7761 Sami Issa and
Witness 89 used to meet on Sami Issa’s ‘Samino’ boat, which he kept at Holiday Beach
Marina north of Beirut and in Sami Issa’s apartment in Jounieh.7762 Witness 369 interacted
with Sami Issa for the two seasons in which Sami Issa used the marina for his boat.7763 He
identified Sami Issa from the photographs of Mr Badreddine published by Alahed in May
2016;7764

•

14 contacts with the mobile ending in 552, which was used by Witness 264 who worked
for Witness 89.7765 Witness 264 identified Sami Issa from the photographs, contained in the
Hezbollah statements, and a video;7766

•

Five contacts with the mobile ending in 747, which was used by Witness 338,7767 w ho met
Sami Issa when they both studied at the LAU; 7768

•

449 contacts, ranked 23rd, with landline 864, which was the number for the Samino
Jewellery branch in Mar Elias;7769

7758

Exhibit P926 (Subscriber note for mobile 777).
Witness PRH089, T. 15 December 2015, pp 15-17; exhibit P1144 (Records from LAU), ERNs 6028565560285657; exhibit P1139, ERNs 60230587-60230588.
7760
Witness PRH089, T. 15 December 2015, pp 25-26; exhibit P751 (Mobile numbers used by witness PRH089).
7761
Witness PRH089, T. 15 December 2015, pp 12-16.
7762
Witness PRH089, T. 15 December 2015, pp 37, 51-53.
7763
Exhibit P1662 (Statement of Witness PRH369), ERNs 60305202-60305204. See also exhibit P2023.3, para. 14.
7764
See para. 4086.
7765
Witness PRH264, 10 December 2015, pp 16-18; exhibit P741 (Mobile phone number used by PRH264).
7766
Exhibit P1415; exhibit P1659 (Statement of Witness PRH264), p. 2.
7767
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306053-60306054; exhibit P1441 (Subscriber note for
mobile 747).
7768
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306053, 60306055; exhibit P1146, ERN 60285708.
7769
Exhibit P1605 (Ogero subscriber note for landline 864); exhibit P2079, p. 2; exhibit P728 (Samino Jewellery
business card); Witness PRH306, T. 8 December 2015, pp 39-41; Witness PRH416, T. 1 December 2015, pp 16-17;
Witness PRH264, T. 10 December 2015, p. 30.
7759

Case No. STL-11-01/T/TC

1323 of 2642

18 August 2020

R333309

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

327 contacts with the mobile ending in 666, which was the number for the Samino
Jewellery branch in Bourj Hammoud.7770 Mobile 666 was possibly subscribed to Mr Shukr
and variations of this name, who was Sami Issa’s business partner and the husband of Mr
Badreddine’s niece;7771

•

Ten contacts with landline 506, the number of the Samino Jewellery branch in Furn ElChebbak, Beirut.7772 This landline number was also provided as the contact number on
documentation relating to Sami Issa’s ‘Samino’ boat;7773

•

Seven contacts with the mobile ending in 299, which was used by Sami Issa’s bodyguard,
Witness 416.7774 On the photographs, including that contained in the Hezbollah statements
published on the Al-Manar website, and the video of Mr Badreddine from the Alahed news,
the witness identified the man he knew as Sami Issa;7775

•

11 contacts with the mobile ending in 487, which was used by Witness 306.7776 Witness
306 worked in one of the Samino jewellery stores owned by Sami Issa from 2002 or 2003 to
2005.7777 He identified Sami Issa from the photographs and a video published by Alahed
in May 2016;7778

•

16 contacts with the mobile ending in 190, which was subscribed in the name of and used
by the manager of the Furn El-Chebbak branch of the Samino Jewellery.7779 One witness

7770

Exhibit P728.
Exhibit P2053 (Alfa subscriber note for mobile 666).
7772
Exhibit P2079, p. 2; Witness PRH416, T. 1 December 2015, pp 16-17; exhibit P728; Witness PRH306, T. 8
December 2015, pp 39-41; exhibit P1663 (Statement of Witness PRH338), ERNs 60306059-60306060; Witness
PRH264, T. 10 December 2015, p. 30.
7773
Exhibit P2072 (Boat invoices and expenses), ERN 60219616.
7774
Exhibit P712 (Mobile numbers used by witness PRH416).
7775
Exhibit P1415; exhibit P1414 (Statement of Witness PRH416), p. 2.
7776
Witness PRH306, T. 8 December 2015, p. 81; exhibit P737 (Mobile numbers used by witness PRH306).
7777
Witness PRH306, T. 7 December 2015, pp 92-93, T. 8 December 2015, pp 6-7, 85.
7778
Exhibit P1415; exhibit P1660 (Statement of Witness PRH306), p. 2.
7779
Witness PRH416, T. 1 December 2015, pp 18-19; exhibit P710 (Phone numbers identified by PRH416); exhibit
P2040 (Extract of vehicle registration database in relation to mobile 190); exhibit P2030 (Vehicle Registration in
relation to mobile 190), ERN 60297365; exhibit P2044 (Touch subscriber note for mobile 190); exhibit P1442
(Subscriber note for mobile 190).
7771
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similarly attributed this number to an employee of Samino Jewellery,7780 while another
attributed it to one of Sami Issa’s bodyguards; 7781

•

22 contacts with the mobile ending in 133, which was used by Witness 470.7782 The witness
was linked to one of Sami Issa’s Samino jewellery stores;7783

•

987 contacts, ranked 12th, with the mobile ending in 880, which was attributable to Mr Ali
Fayez Harb and was possibly subscribed in his name.7784 Mr Harb was the registered
‘business owner’ of Samino Jewellery.7785 Documents, including a passport application,
two Hajj applications and extracts from business customer databases corroborate this.7786
Mobile 880 was one of two numbers for Mr Badreddine’s daughter, Soumaya, born in
1994, and recorded in the 2005-2006 records of the school she attended;7787

•

479 contacts, ranked 21st, with the mobile ending in 421, which was used by Mr
Mohammed Ammar,7788 who was involved in the Samino Jewellery’s operations.7789 Mr
Mohammed Ammar was also associated with the mobile ending in 3507790 and there
were seven contacts between this number and mobile 354. Mr Donaldson observed that
97 per cent of these calls occurred before 2002. During the attribution period of mobile
944 (from 9 March 2004 to 9 March 2005), there were only three calls between the
mobile 421 and mobile 354, and none between the mobile 421 and mobile 663. There
were, however, 119 contacts between the mobile 421 and mobile 944; 7791

7780

Witness PRH416, T. 1 December 2015, p. 17; exhibit P727, p. 1.
Exhibit P706 (Statement of Witness PRH065), ERN 60302925.
7782
Exhibit P1658 (Statement of Witness PRH470), ERN 60310036.
7783
Exhibit P1658 (Statement of Witness PRH470), ERNs 60310042-60310043.
7784
Exhibit P1420 (Subscriber note for mobile 880).
7785
Exhibit P2076, pp 1, 5, 9-12.
7786
Exhibit P1548 (Mr Ali Fayez Harb's passport application), p. 2; exhibit P1695 (Extract from list of applicants for
1423 Hajj related to mobile 880). The year 1423 equates to the Hajj beginning in 2003, exhibit P1696 (Extract from
the 1428 Hajj related to mobile 880). The year 1428 equates to the Hajj beginning in 2007, exhibit P2052 (New Trend
Media subscriber database extract in relation to mobile 880); exhibit P2042 (Customer record in relation to mobile
880), pp 1-2.
7787
Exhibit P2069 (School records for Soumaya Badreddine in relation to 880), p. 3; exhibit P1040, ERN 60242741.
7788
Exhibit P2045 (New Trend Media subscriber database extract in relation to mobile 421); exhibit P1440 (Subscriber
note for mobile 421), p. 1.
7789
Exhibit P727 (Phone numbers identified by PRH306), p. 1; Witness PRH306, T. 9 December 2015, p. 16; exhibit
P1658 (Statement of Witness PRH470), ERNs 60310058, 60310185-60310186.
7790
Exhibit P1435 (MTC subscriber note for mobile 350).
7791
Exhibit P2023.3, para. 93.
7781
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•

344 contacts, ranked 34th, with the mobile ending in 555, which was used by
Mr Mohammed Nayef Shukr and was subscribed in his name.7792 His wife, Ms Haidar,
provided mobile 555 when registering a vehicle.7793 Documents, including Mr Shukr’s
identity card attached to a mobile subscription application, vehicle registration records and
extracts from two business customer databases, corroborate that this number was used by
Mr Shukr and variations of this name.7794 Mr Donaldson observed that 75 per cent of these
calls occurred before 2002. During the attribution period of mobile 944, there were 32 calls
between mobile 555 and mobile 354, and none between mobile 555 and mobile 663. There
were however 410 contacts between mobile 555 and mobile 944;7795

•

283 contacts with the mobile ending in 725, which was subscribed in the name of and
used by Mr Ali Ammar.7796 Mr Ammar was an MP for ‘Hezbollah/“Loyalty to the
resistance Bloc”’.7797 A phone book extract, two Hajj applications and records from a
media website corroborate this attribution.7798 Mr Ammar attended the condolence
ceremony held on 13 May 2016 in Beirut to honour Mr Badreddine;7799
According to Mr Donaldson, there were 283 contacts between the mobile 725 and mobile
354, 97 per cent of which occurred before 2002. Mr Donaldson observed that throughout
mobile 944’s attribution period (from 9 March 2004 to 9 March 2005), there was one

7792

Witness PRH306, T. 8 December 2015, p. 32; Witness PRH416, T. 1 December 2015, pp 15-16; exhibit P948 (Alfa
subscriber note mobile 350); exhibit P797 (Extract from Alfa subscriber database), p. 5.
7793
Exhibit P2057 (Vehicle registration extract for Thuraya Haider in relation to mobile 555), p. 3.
7794
Exhibit P2043 (Vehicle registration extract for Mohammed Shukr in relation to mobile 555), p. 3; exhibit P2055
(Vehicle registration record for Mohammed Shukr in relation to mobile 555), p. 7; exhibit P2035 (New Trend Media
subscriber database extract in relation to mobile 555); exhibit P2079, p. 2; exhibit P2037 (Extract of Alfa subscription
agreement for phone 854), ERN 60133166.
7795
Exhibit P2023.3, para. 95.
7796
Exhibit P2099 (Appointment book of Marwan Hamade), p. 1; exhibit P2126 (Interview of Witness PRH028),
ERN 60140591; exhibit P2093 (Investigator’s note attaching telephone book of Nahib Sahyouni), p. 34; exhibit P1450
(Subscriber note for mobile ending in 725).
7797
Exhibit P2099, p. 1; exhibit P2093, p. 34; exhibit P2126, ERN 60140591; exhibit P2101 (Screenshot of Arab
Decision website), p. 1; exhibit P1107 (Statement of Ahmad Nasser Al-Asaad), p. 10; Mustafa Nasser, T. 9 April
2015, p. 30.
7798
Exhibit P504 (Extract of phone book in relation to mobile 725), p. 4; exhibit P1703 (Extract from list of applicants
for 1426 Hajj); exhibit P1704 (Extract from list of applicants for 1428 Hajj); exhibit P1705 (Extract from list of
applicants for 1428 Hajj).
7799
Exhibit P1987.
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call between mobile ending in 725 and mobile 354, and none between mobile 725 and
mobile 663, but there were 46 contacts between mobile 725 and mobile 944;7800

•

90 contacts with the mobile ending in 000, which was possibly subscribed in the name
of Mr Amine Sherri or variations of this name.7801 Mr Sherri was a Hezbollah MP for
Beirut.7802 Documents, such as his and his family’s Hajj applications, a vehicle registration
record and a phone book extract, corroborate that Mr Sherri used this number. 7803 Mr Sherri
also attended the condolence ceremony for Mr Badreddine.7804 There were also two
contacts between another number also ending in 000, subscribed in Mr Sherri’s name, and
mobile 354.7805 Mr Donaldson noted in his report that 90 per cent of these calls occurred
before 2002. During the attribution period of mobile 944, there was one call between
mobile 000 and mobile 354, and none between mobile 000 and mobile 663. There were
99 contacts between mobile 000 and mobile 944; 7806

•

54 contacts with the mobile ending in 505, which witnesses attributed to Mr Wafik Safa, 7807
who was the Head of the Hezbollah Coordination and Liaison Unit.7808 This number was
initially subscribed to Mr Hussein Fakih Ibrahim (with an end date of 15 October 2003)
and then re-subscribed on the same day to Mr Khanafer Yasser Mohammad.7809 A Hajj
application, an extract from a phone book and a number of text messages corroborate
this.7810 Mr Safa also attended the condolence ceremony for Mr Badreddine.7811 Mr
Donaldson noted that the majority of the contacts between mobile ending in 505 and mobile

7800

Exhibit P2023.3, para. 97.
Exhibit P1425 (MTC subscriber note for mobile 000).
7802
Witness PRH430, T. 13 July 2015, p. 36.
7803
Exhibit P1699 (Extract from the 1424 Hajj related to mobile 000); exhibits P1697; exhibit P1698 (Extract from
the 1426 Hajj related to mobile 000); exhibit P1701 (Extract from the 1427 Hajj related to mobile 000); exhibit P1700
(Extract from the 1429 Hajj related to mobile 000); exhibit P2039 (Vehicle registration extract for Amine Sherri in
relation to mobile 000), p. 3; exhibit P504, p. 5; exhibit P1702 (Extract from the 1424 Hajj related to mobile 000);
exhibit P1542, p. 1.
7804
Exhibit P1986.
7805
Exhibit P942 (Alfa subscriber note for phone number 000).
7806
Exhibit P2023.3, para. 99.
7807
Exhibit P2102 (Statement of Witness PRH040), pp 17-18; exhibit P2121, p. 64.
7808
Exhibit P2091 (Letter from Judge Said Mirza, Public Prosecutor at the Court of Cassation), p. 1.
7809
Exhibit P944 (Alfa subscriber note for mobile ending in 505); exhibit P934 (Alfa subscriber note for mobile 505).
7810
Exhibit P2093, p. 26; exhibit P1329 (SMS content for mobile 505), pp 1-5.
7811
Exhibit P1986.
7801
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354 occurred in 2001 to early 2004. Mr Safa was in contact with mobile 354 or mobile 944
over an eight year period;7812

•

905 contacts, ranked 14th, with the mobile ending in 204, which was subscribed in Witness
PRH604’s name and which appeared twice on vehicle registration papers.7813 Records from
the Lebanese Ministry of Interior and Municipalities show that, from 1998 to 2005, Witness
604 paid the taxes for an apartment in Sahel Alma used by Sami Issa.7814 In 2006, this
apartment was transferred to Mr Mohammed Ammar,7815 who was involved in the Samino
Jewellery’s operations.7816

•

725 contacts, ranked 17th, with the mobile ending in 763, which was used by and possibly
subscribed in the name and variations of this name, of a service provider for Sami Issa in
relation to the ‘Samino’ boat.7817 He provided as contact details Samino Jewellery Furn ElChebbak branch’s landline 506;7818 and

•

One contact with the mobile ending in 176, which was possibly subscribed in the name of
Mr Ahmad Mokh.7819 This mobile was in contact with Green 034,7820 Green 046,7821 Green
048,7822 Green 049,7823 Green 0507824 and Green 260.7825

7812

Exhibit P2023.3, paras 101, 104.
Exhibit P1455 (MTC subscriber note for mobile 204); exhibit P2049 (Vehicle registration extract for Witness
PRH604 in relation to mobile 204), p. 3; exhibit P2038 (Vehicle registration extract for Witness PRH604 in relation
to mobile 204), p. 3.
7814
Exhibit P2067 (Documents in relation to the ownership of Samino), pp 3-8, 14; see paras 4117, 4126, 4135, 4192
and 4211.
7815
Exhibit P2067, p. 3.
7816
Exhibit P727, p 1; Witness PRH306, T. 9 December 2015, p. 16; exhibit P1658 (Statement of Witness PRH470),
ERNs 60310058, 60310185-60310186.
7817
Exhibit P1424 (MTC subscriber note for mobile 763).
7818
Exhibit P2072, ERN 60219616.
7819
Exhibit P941 (Alfa subscriber note for mobile 176). Mr Mokh failed to attend an interview with the Prosecution
despite its request to him in July 2010 to do so.
7820
Exhibit P1216 (Call sequence table of Green 034), p. 1.
7821
Exhibit P1214 (Call sequence table of Green 046).
7822
Exhibit P1218 (Call sequence table of Green 048).
7823
Exhibit P1217 (Call sequence table of Green 049), p. 1.
7824
Exhibit P1220 (Call sequence table of Green 050), pp 1-3.
7825
Exhibit P1206 (Call sequence table of Green 260).
7813
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v.

Geographic profile

4113. The Lebanese land registry had no record of property registered in Mr Badreddine’s
name.7826 This presented the Prosecution with challenges in determining where he lived during the
relevant period.
4114. Mr Donaldson analysed certain addresses based on Mr Badreddine’s links to his wider
family and his studies at the LAU. In passport applications, Mr Badreddine’s wife, Ms Harb, and
his nephew and niece provided their address as ‘Al-Ghobeiry, Abdallah Al-Hajj Street, property
of Khalil Al-Raii’.7827
4115. The address on Mr Badreddine’s 1997 application for admission to the LAU was ‘Al-Jinan
Bldg, Al Odaimi Street, with a variant spelling of Al Oudaimi Street, Haret Hreik, Beirut’. His
LAU student file recorded another address, namely ‘Beirut – Mariot area, Adnan Al Hakim
Street’.7828
4116. Mr Donaldson highlighted that mobiles 354 and 663 were not used significantly in this area
of Beirut. For instance, the four Touch cells (Unesco_C, Jnah El Wata_B, Bir Hassan_C and
Mic_Marriot_A) that covered the approximate area corresponding to the addresses listed above
contributed less than one per cent to the cell use of mobiles 354 and 663.7829
4117. Five witnesses described Sami Issa as using apartments in or close to Jounieh and or in
Sahel Alma.7830 Mr Donaldson also analysed the addresses associated with the Samino Jewellery
which Sami Issa owned.7831 For example, Bourj Hammoud Samino Jewellery branch on Armenia
Street in the Blanco Centre in Bourj Hammoud7832 was potentially served by cell site Arax_A. Mr
7826

Exhibit P2075, p. 17.
Exhibit P1541 (Passport application of Ms Fatima Harb), p. 1; exhibit P1552 (Ms Fatima Harb's passport
application), p. 2; exhibit P1553, p. 2; exhibit P1554, p. 2. This exhibit refers to Haret Hreik, Abdallah Al-Hajj street—
not the same municipality, but the same street, exhibit P1543, p. 2. The spelling of Arabic names when transliterated
into English often varies.
7828
Exhibit P1139, ERNs 60230562, 60230569.
7829
Exhibit P2023.3, para. 123.
7830
Witness PRH089, T. 15 December 2015, pp 50-52; Witness PRH264, T. 10 December 2015, pp 77-78; Witness
PRH416, T. 2 December 2015, p. 62; Witness PRH306, T. 8 December 2015, pp 76-77; Witness PRH065, T. 11
November 2015, pp 10-11, 13-17, 19-30; exhibit P735 (Photograph of building in Sahel Alma); exhibit P664
(Statement of Timothy Holford of 23 October 2015), ERNs 60314453-60314454; exhibit P706 (Statement of Witness
PRH065), ERN 60302926; exhibit P2082 (Witness Statement of PRH447), ERNs 60307201, 60307203.
7831
Exhibit P2023.2 (Additional detail for Badreddine Report - paragraph 217), paras 128-129; exhibit P2079, p. 2.
7832
Exhibit P732 (Zawarib Greater Beirut Atlas location of Samino Bourj-Hammoud branch); exhibit P298 (Zawarib
Greater Beirut Atlas), p. 35; Witness PRH306, T. 8 December 2015, pp 49-50; exhibit P728.
7827
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Donaldson noted that mobile 354 registered insignificant use of this cell sector (ten uses), while
mobile 663 activated it more frequently (434 uses).7833
4118. Mobile 345 most frequently activated the following cell towers from 16 October 2001 to
16 February 2004. These were: Mar Mikhael_C (1,368 times), Green Tower_B (188 times) and
Mar Mikhael_B (183 times). Between 23 February 2004 and 31 December 2005, they were: Bir
Abed_A (226 times), Hai Kneisse_C (170 times) and Hai Kneisse_B (111 times).7834
4119. Mr Donaldson explained that the shift in the most frequently activated cells towers by
mobile 354 and mobile 663 could suggest that the user moved houses or changed jobs.7835 He
mapped the most frequently used cell sectors from 23 February 2004 to 31 December 2004
alongside the addresses mentioned above, namely the Samino Jewellery Furn El-Chebbak store,
Sami Issa’s alleged residence in Jounieh and or Sahel Alma, Al-Oudaimi Street in Beirut, Abdallah
Al-Hajj Street in Beirut and Adnan Al Hakim Avenue (or street) in Beirut. 7836

7833

Exhibit P2023.3, para. 129 (c).
Exhibit P2023.3, para. 136.
7835
Exhibit P2023.3, paras 136-137, 203-206.
7836
Exhibit P2023.3, para. 137. As explained in the map’s legend, the black dots and lines show cell towers used,
during the attribution period, by mobile 354. The corresponding coverage of the top cells was in different colours. The
map also shows the addresses that Mr Donaldson considered relevant in his analysis of mobile 354’s geographic
profile. These were the addresses for the Furn El-Chebbak store of the Samino Jewellery in Beirut, Sami Issa’s alleged
residence in Jounieh and Sahel Alma, Al-Oudaimi Street in Beirut (recorded in Mr Badreddine’s LAU admission
application), Abdallah Al-Hajj Street in Beirut (recorded on the passport applications of Mr Badreddine’s wife,
nephew and niece) and Adnan Al Hakim Avenue (or street) in Beirut (recorded in Mr Badreddine’s LAU student file).
7834
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Map of addresses and most frequently used cell sectors for mobile 354 from 23 February 2004 to
31 December 2004 extracted from Mr Donaldson’s attribution report related to Mr Badreddine
– exhibit P2023.3, para. 137
(b)

Findings

4120. Eight witnesses—including Sami Issa’s friends from the LAU and Samino employees—
were shown either photographs, a video or both of Mr Badreddine and recognised him as Sami
Issa. The evidence that Sami Issa was an alias of Mustafa Badreddine is direct and overwhelming.
4121.

The outgoing and incoming content of text messages of the mobiles analysed below—

including the texts related to his birthday and a leg or foot injury—show that, during the relevant
period, their user was addressed and or identified himself as Sami Issa, Sami, Sami Samino, Safi
or Badr.
4122. The frequency with which the Badreddine family called the personal mobile analysed
below and records from the LAU further support that Mr Badreddine used these mobiles under his
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Sami Issa alias. The Trial Chamber as found above is satisfied that Mr Badreddine used various
false names and aliases and that throughout the periods relevant to the mobile analysed below, Mr
Badreddine frequently used Sami Issa as an alias.
4123. The Trial Chamber had no evidence from which it could determine when Mr Badreddine
adopted his ‘Sami Issa’ alias, or why, but three witnesses gave the mobile number 354 as Sami
Issa’s. The documents reviewed incontrovertibly associate this mobile with Mr Badreddine and or
his Sami Issa alias.
4124. Within the attribution period, the early use of mobile 354 demonstrates direct links to Mr
Badreddine as its user, as opposed to his Sami Issa alias. For instance, records from the LAU in
2001 list mobile 354 as the contact number for ‘Mustafa Amin Badruddin’. Further, until 1999 it
had over 2,000 contacts with the landline 354, subscribed to Mr Badreddine’s sister, Saada.
4125. After Mr Badreddine’s reported death in May 2016, the witnesses identified him as ‘Sami
Issa’. Text message content of mobile 354, which was only available from 2004 onwards,
demonstrates a common user throughout the attribution period. Mobile 354’s user consistently
identified himself as ‘Sami’ or ‘Sam’ and he was also addressed as ‘Safi’.
4126. Regarding mobile 354’s geographic profile, Mr Donaldson connected its most frequently
activated cells to certain addresses. This was based on Mr Badreddine’s family ties, his potential
places of residence in Beirut, Jounieh and or Sahel Alma and the location of Samino Jewellery’s
branches. There is, however, no direct evidence of Mr Badreddine’s presence at these places on
any particular days or times of day. But when the evidence is considered in its totality this does
not undermine in any significant manner that Mr Badreddine was using this mobile.
4127. The Trial Chamber therefore finds that Mr Badreddine used number 354 during the
attribution period from 1 September 1997 to 31 December 2005, using different names.
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5.

Personal mobile number 663
(a)

Summary of the evidence

4128. Mobile 663 was activated on the Touch network on 21 July 1999, subscribed in the name
of ‘Samir Ali Hodroj’ and deactivated on 22 June 2010.7837 Mobile 663 was deactivated on the
same day as mobile 354.7838
4129. In the amended consolidated indictment, the Prosecutor pleaded that Mr Badreddine used
mobile 663.7839 It is attributed to Mr Badreddine from 26 February 2001 until 31 December 2005.
The Prosecution relied on witness testimony, text message content, contacts and geographic profile
to prove this.
i.

Witness evidence

4130. Seven witnesses, namely Witnesses 306, 89, 416, 264, 605, 338 and 470, identified
Mr Badreddine as Sami Issa from the photographs and the video from Alahed, and identified
mobile 663 as Sami Issa’s.7840
4131. Mr Donaldson reviewed the content of mobile 663’s outgoing and incoming text
messages,7841 within the attribution period, in which its user identified himself as Sami Issa, Sam,
Sami, Sami Samino, Safi or Badr, in his report he highlighted:

•

nine examples of text messages content in which the user of mobile 663 identified himself
as Sami Issa, Sam or Sami in 2004 and 2005;7842

•

ten examples addressing mobile 663’s user as Safi in 2004 and 2005; 7843

7837
Exhibit P1101, p. 1. Mr Donaldson observed in his report that, while mobile 663 was activated on 21 July 1999,
the subscription contract in relation to this number was signed in 2001, exhibit P2023.3 fn. 454; exhibit P1105, p. 2.
7838
Exhibit P1101, p. 1.
7839
Amended consolidated indictment, para. 18.
7840
Exhibit P1415; exhibit P1660 (Statement of Witness PRH306), p. 2; Witness PRH089, T. 15 December 2015, pp
7-8; Witness PRH416, T. 1 December 2015, pp 12-13; exhibit P1414, p. 2; Witness PRH264, T. 10 December 2015,
pp 23-24; exhibit P1659 (Statement of Witness PRH264), p. 2; exhibit P1664 (Statement of Witness PRH605), ERN
60314205; exhibit P1663 (Statement of Witness PRH338), ERN60306070; exhibit P1658 (Statement of Witness
PRH470), ERNs 60310167-60310168.
7841
Exhibit P2023.3, paras 157-162.
7842
Exhibit P2023.3, para. 159; exhibit P1294, pp 23, 48, 361, 766, 778, 1166, 1285, 1354, 1822. Further examples
are found in exhibit P1294, pp 90, 482, 493, 551, 554, 582, 642, 697-698, 748, 766, 793, 1285, 1354.
7843
Exhibit P2023.3, para. 160; exhibit P1294, pp 4, 6, 55, 658, 911, 1048, 1053, 1097, 1929.
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•

one example from 2004 addressing mobile 663’s user as Issa and Badr;7844

•

nine text examples in 2004 and 2005 from mobile 663 identifying himself as Sami Samino
or Samino;7845

•

three texts from mobile 663 providing the landline for the Mar Elias branch of the Samino
jewellery store;7846

•

ten examples of text extracts from mobile 663 referring to the Samino jewellery store
branches;7847

•

two examples in 2004 and 2005 sent to mobile 663 with birthday wishes; in a
subsequent text, mobile 663’s user clarified that his birthday was on 6 April; 7848

•

one text message mobile 663 sent on 5 November 2006, which is outside the attribution
period, to a Saudi Arabian mobile specifying 1976 as his year of birth; 7849 and

•

14 texts in 2004 and 2005 from mobile 663 stating that he was attending university.7850

4132. Mr Donaldson also identified excerpts of texts to and from mobiles 663 and 354 referring
to a foot or leg injury, 7851 consistent with the evidence from Witnesses 416, 306, 264 and 89
in relation to Mr Badreddine’s leg or foot injury.
4133. He further noted that mobiles 663 and 354 received nearly identical texts from the same
number and concluded that based on their content the inference could be drawn that these were
intended for the same recipient.7852

7844

Exhibit P2023.3, para. 161; exhibit P1294, p. 891.
Exhibit P2023.3, para. 162; exhibit P1294, pp 58, 265, 795, 1103, 1144, 1270, 1319, 1345, 1631.
7846
Exhibit P2023.3, para. 163; exhibit P1294, pp 757, 1625.
7847
Exhibit P2023.3, para. 164; exhibit P1294, pp 610, 760, 790, 933, 1086, 1274, 1310, 1344, 1377, 1401.
7848
Exhibit P1294, pp 141, 1082; exhibit P2023.3, 165. See also above, at para. 4070.
7849
Exhibit P1294, p. 2865; exhibit P2023.3, para. 166.
7850
Exhibit P2023.3, para. 169; exhibit P1294, pp 60, 102, 381, 676-677, 798, 810, 829, 1261, 1335.
7851
Exhibit P1294, pp 638, 1251, 1498; exhibit P1286, pp 10, 18, 31; exhibit P2023.3, para. 173.
7852
Exhibit P2023.3, paras 171, 174; exhibit P1294, pp 235, 864, 866-867, 898, 914, 930-931, 974, 982, 991, 1004,
1385-1386, 1389, 1394.
7845
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ii.

Contact profile

4134. Mr Donaldson reviewed the contacts for mobile 663, within the attribution period, to find
common contacts with mobiles 354 and 944. He determined, for instance, that the Samino
‘insiders’ and Hezbollah figures, listed below, were initially mobile 354’s contacts but the volume
of contacts with those numbers decreased from 2001 onwards.
4135. Mobile 663’s use began in 2001 and these mobile numbers were at first among its
infrequent contacts. By 2004, they are among mobile 944’s frequent contacts.7853 According to Mr
Donaldson’s analysis, number 663 was in contact with other 4,208 mobile numbers, activating on
average over 57 times a day. The contacts for mobile 663 included:7854

•

eight contacts with the landline ending in 147 subscribed in the name of Mr Badreddine’s
brother, Adnan;7855

•

21,372 contacts, ranked first, with the mobile ending in 088 attributable to Sami Issa’s
girlfriend;7856

•

3,151 contacts, ranked 7th, with the mobile ending in 637 attributable to the Samino
Jewellery’s employee and another of Sami Issa’s girlfriends.7857 There were also ten
contacts with landline 954, which was listed by Sami Issa’s girlfriend on a passport
application and possibly subscribed in her father’s name;7858

•

2,588 contacts, ranked 8th, with the mobile ending in 434 subscribed in the name of Sami
Issa’s acquaintance from the LAU, Witness 244;7859

•

2,387 contacts, ranked 9th, with mobile 764 subscribed in Witness 89’s name and 215
contacts with mobile 008, which was also subscribed in the name of the same witness; 7860

7853

Exhibit P2023.3, para. 194.
Exhibit P2023.3, paras 196-202.
7855
Exhibit P2023.3, para. 176; exhibit P1035, pp 6-7; exhibit P1599.
7856
Exhibit P2023.3, para. 177; exhibit P2062.
7857
Exhibit P2023.3, para. 178.
7858
Exhibit P1550 (Passport application in relation to landline 954), p. 2; exhibit P1614 (Subscriber note for landline
954); exhibit P1453 (Subscriber listing landline 954 as the home phone number); exhibit P1045 (Family status extract),
pp 3-4.
7859
Exhibit P2023.3, para. 180; exhibit P926.
7860
Witness PRH089, T. 15 December 2015, p. 25; exhibit P751; exhibit P2023.3, para. 181.
7854
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•

861 contacts, ranked 21st, with the mobile ending in 552 subscribed in the name of Witness
264 who knew Sami Issa socially in 2004 and 2005;7861

•

796 contacts, ranked 23rd, with the mobile ending in 747 used by Witness PRH338 who
met Sami Issa when they studied together at the LAU;7862

•

105 contacts with the mobile ending in 763 used by Witness 605; 7863 Witness 605 socialised
with a group of friends from the LAU, including Sami Issa, Witness 244, Witness PRH273
and his brother;7864

•

1,895 contacts, ranked 11th, with the mobile ending in 299 used by Witness 416,7865 who
was employed by Samino jewellery store;

•

1,816 contacts, ranked 12th, with the mobile ending in 487 used by Witness 306 who
worked for Sami Issa;7866

•

1,075 contacts, ranked 16th, with landline 864 of the Mar Elias Samino Jewellery
branch;7867

•

732 contacts, ranked 24th, with landline 506 of the Furn El-Chebbak Samino Jewellery
branch;7868

•

302 contacts with the mobile ending in 666 for the Samino Jewellery branch in Bourj
Hammoud;7869

•

62 contacts with the mobile ending in 133 used by Witness 470 who knew Sami Issa from
when he worked at the Samino Jewellery store from 1999 to 2005;7870

7861

Witness PRH264, T. 10 December 2015, pp 18-21; exhibit P741; exhibit P2023.3, para. 182.
Exhibit P1663 (Statement of Witness PRH338), ERNs 60306053-60306056; exhibit P2023.3, para. 183.
7863
Exhibit P1664 (Statement of Witness PRH605), ERN 60314170; exhibit P2023.3, para. 185.
7864
Exhibit P1664 (Statement of Witness PRH605), ERNs 60314175-60314176, 60314200-60314201.
7865
Exhibit P712; exhibit P2023.3, para. 186.
7866
Witness PRH306, T. 7 December 2015, pp 92-93, T. 8 December 2015, p. 85; exhibit P2023.3, para. 187; exhibit
P737.
7867
Exhibit P728.
7868
Exhibit P728.
7869
Exhibit P728.
7870
Exhibit P1658 (Statement of Witness PRH470), ERN 60310042; exhibit P2023.3, para. 191.
7862
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•

224 contacts with the mobile ending in 190 used by the manager of the Furn El-Chebbak
Samino Jewellery branch;7871

•

eight contacts with the mobile ending in 536 provided for Witness PRH691 when
registering a vehicle;7872

•

69 contacts with the mobile ending in 555 attributable to Mr Shukr who was Sami Issa’s
business partner and who was responsible for the financial and accounting aspects of the
branches of Samino Jewellery;7873

•

58 contacts with the mobile ending in 421 attributable to Mr Mohammed Ammar, who was
involved in the Samino Jewellery’s operations;7874

•

nine contacts with the mobile ending in 880 attributable to Mr Ali Fayez Harb who was
Samino Jewellery’s ‘business owner’;7875

•

one contact with the mobile ending in 000 attributable to Mr Amine Sherri, an MP for the
‘Hezbollah/“Loyalty to the resistance Bloc”’;7876

•

1,016 contacts with the mobile ending in 763 attributable to a service provider for Sami
Issa in relation to the ‘Samino’ boat;7877

•

132 contacts with the mobile ending in 204 attributable to Witness 604, who was associated
with the apartment that Sami Issa used in Sahel Alma;7878 and

7871

Witness PRH416, T. 1 December 2015, pp 18-19; exhibit P710; exhibit P2023.3, para. 192.
Exhibit P2061 (Vehicle registration extract in relation to mobile 536), p. 3; Witness PRH416, T. 1 December 2015,
pp 18-19; exhibit P710; exhibit P2023.3, para. 193.
7873
Exhibit P2023.3, para. 196.
7874
Exhibit P2023.3, para. 197; exhibit P727.
7875
Exhibit P2023.3, para. 198.
7876
Exhibit P2023.3, para. 199.
7877
Exhibit P2023.3, para. 200.
7878
Exhibit P2023.3, para. 201.
7872
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the mobile ending in 214, subscribed in the name of and used by Witness 273,7879 which
contacted mobile 663, 669 times, ranked 26th. Witness 273 became a close friend of Sami
Issa, whom he also knew as Safi, when they were studying at the LAU in 2002.7880
iii.

Geographic profile

4136. Mr Donaldson observed that for mobile 663 the top most frequently used cell towers before
21 February 2004 were: Mar Mikhael_C (13,762 times), Haret Hreik_C (3,205 times) and
FurnChebbak_C (2,526 times), while after this date, they were: Bir Abed_A (8,570 times), Hai
Kneisse_C (6,012 times) and Hai Kneisse_B (4,276 times).7881
4137. In the table below, Mr Donaldson compared the most frequently used cell sectors by
mobiles 354 and 663 during the attribution period.7882

4138. Mr Donaldson reiterated that the change in the activated cells by mobile 663 before and
after 21 February 2004 could suggest that the user moved houses or changed jobs.7883

7879

Exhibit P2081 (Statement of Witness PRH273), ERNs 60228549, 60228566, 60228571; exhibit P1449 (Touch
subscriber note for mobile 214), p. 1; exhibit P2034 (Vehicle Registration related to mobile 214), p. 3; exhibit P2056,
p. 1; exhibit P2077 (Record of an email account related to mobile 241), pp 1-12; exhibit P2023.3, para. 184.
7880
Exhibit P2081 (Statement of Witness PRH273), pp 4-5; Witness PRH089, T. 15 December 2015, p. 17; exhibit
P750 (Phone numbers identified by PRH089); exhibit P1145 (LAU documents related to mobile 241), pp 7-9, 18-19.
7881
Exhibit P2023.3, para. 203.
7882
Exhibit P2023.3, para. 205. ‘Period one’ and ‘period two’ headings correspond to the use of the cell sectors by
mobiles 354 and 663 before and after 21 February 2004. The cell sectors in bold text appeared in the corresponding
period of the other mobile and those with additional grey shading appeared in the same ranked position of the other
mobile.
7883
Exhibit P2023.3, para. 136.
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iv.

Further basis for attribution of mobile 663

4139. Mr Badreddine’s wife, Ms Fatima Harb, and her son, Mohammed, travelled to Saudi
Arabia, from 30 May to 3 June 2005.7884
4140. Mr Donaldson observed that an unattributed mobile ending in 330—a top contact of mobile
944—activated on the departure day cell towers in the vicinity of the Beirut International Airport
and cell towers in the airport area, cell towers Airport_B, Hai_Soullom_2_A, Mreijeh_B and
Mreijeh_A, on their arrival day.7885 A Saudi mobile number ending in 487 was in contact with
mobile 663’s user and unattributed mobile ending in 330, on the dates Ms Harb and her son were
there.7886
4141. Mr Badreddine’s sister-in-law, Ms Muna Harb, died on 23 November 2005 7887 and her
death coincided with a death of a member of Sami Issa’s family.7888 On 23 November 2005, the
user of mobile 663 sent two text messages stating that a close relative of his died. At 13:23, the
user of mobile 663 sent a text message stating ‘I’m so busy a relative of mine died’ to a mobile
ending in 117.
4142. At 13:24, mobile 663 sent a text message stating ‘I’m so busy a closed relative died’ to
mobile 637,7889 a number used by one of Sami Issa’s girlfriends who was a Samino Jewellery
employee.
v.

Possible co-location of mobile 663 and mobile 354

4143. Mr Philips, as the cell site expert, analysed 23 pairs of calls in relation to mobile 663 and
mobile 354 on nine days. These were 28 and 29 September 2004, 20 October 2004, 11, 12, 15, 18

7884

Exhibit P1040, ERNs 60242739, 60242741; exhibit P2064 (Travel movements of Fatima Harb); exhibit P2070
(Travel movements of Mohammed Badreddine); exhibit P2023.3, paras 218-223.
7885
Exhibit P1309 (Call sequence table for mobile ending in 330), pp 88, 90; exhibit P2023.3, paras 224-226.
7886
Exhibit P1296 (Call sequence table for mobile ending in 487), p. 14; exhibit P1309, p. 90; exhibit P2023.3, paras
228-231.
7887
Exhibit P1037 (Death certificate Ms Muna Harb), ERN 60175046.
7888
P2023.3, para. 232.
7889
Exhibit P1294, p. 1856. Mr Donaldson noted in his report that the text was quoted verbatim from the source text
and marked the word ‘closed’ as an error, exhibit P2023.3, para. 235.
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and 28 January 2005, and 11 February 2005.7890 Mr Donaldson provided him with the details of
the mobiles and the days of interest.7891
4144. Mr Philips noted that mobile 663 was never in contact with mobile 354.7892 He found that
there were no overlapping calls between mobiles 354 and 663 within the analysed pairs of calls.
He concluded that seven pairs of calls fell in the category of ‘may be co-located’7893 and 16 pairs
of calls were in the ‘would not preclude co-location’ category.7894 None of the analysed pairs of
calls precluded co-location.7895 Mr Philips concluded that mobile 663 possibly co-located with
mobile 354.7896
4145. Mr Donaldson, unlike Mr Philips, positively determined that the mobiles co-located, for
example stating in his report, under heading ‘CO-LOCATION BETWEEN PMP 663 AND 354’
that the ‘co-location was constant’.7897
4146. According to Mr Donaldson, mobile 663 and mobile 354, within their attribution periods—
26 February 2001 to 31 December 2005 for mobile 663 and 1 September 1997 to 31 December
2005 for mobile 354—were both active on 1,034 days and used 4,003 times within ten minutes of
each other.7898
4147. Mr Donaldson analysed the call patterns in the use of mobiles 663 and 354 on 4 November
2001, 24 and 29 April and 8 May 2002, 9 April, 25 May, 16 June 2003, 9, 16 and 29 May, 31 July
and 13 November 2004.7899 Mr Philips was not asked to analyse calls on any of these days.

7890

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3637, 50, 80, 82, 118, 127, 142-144, 150, 154-155, 157-158, 189, 223, 225.
7891
Mr Donaldson provided the days of interest on 24 July 2012, exhibit P1937 (Expert report of John Edward Philips
– Single user analysis, Suspect 2, Mr Badreddine), pp 12-13. There were fifteen in total.
7892
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
7893
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 50,
80, 118, 127, 142, 144, 189.
7894
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3637, 82, 118, 127, 142-143, 150, 154-155, 157-158, 223, 225.
7895
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3637, 50, 80, 82, 118, 127, 142-144, 150, 154-155, 157-158, 189, 223, 225.
7896
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3, 66,
91, 216.
7897
Exhibit P2023.3, para. 214.
7898
Exhibit P2023.3, para. 213.
7899
Exhibit P2023.3, para. 217; exhibit P2023.2.
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4148. Mr Donaldson noted that, on 4 November 2001, mobile 663 was involved in 15 calls or
text messages, while mobile 354 received five text messages and made three calls, which were
forwarded to voicemail. However, a common user was precluded by ‘the swap in use’ between
mobile 663 and mobile 354 at 14:15 and 14:26,7900 when mobile 663 was in the area of Aley, near
Beirut, while mobile 354 was in the area of Sidon, south of Beirut along the coast; the two cell
towers involved in these calls were over 37 kilometres apart.7901 However, at 15:06, mobile 663
activated a cell sector further south still of Sidon.7902 Mr Donaldson noted that, earlier in the day,
both mobiles used cell towers in Beirut, and in the evening they used the same cell sector in Beirut
at 20:05 and 20:10.7903
4149. The call sequence table for mobile 354 shows that, on 4 November 2001, it made two calls
at 13:02 and 13:23, both forwarded to voicemail. Afterwards, at 14:26, it received two text
messages. Mobile 354 was then inactive until 19:47, when it made a call, connecting to
BorjBrajneh-II_C, which was also forwarded to voicemail.7904 On the same day, around the same
time when mobile 354 received two text messages at 14:26, mobile 663 made a call at 14:15,
connecting to Aaley El Zouhour C cell. Subsequently, it made two calls at 15:06 and 16:13,
connecting to Merwanieh_A cell.7905
4150. Mr Donaldson observed that mobile 354’s behaviour on the evenings of 24 and 29 April,
and 8 May 2002, was consistent with the mobile having been given to another person who travelled
to the Keserwan district each time while mobile 663 activated cells in Beirut.7906
4151. In particular, on 24 April 2002, while mobile 354 made four calls between 21:50 and 22:00,
using cell sectors Qornet El Hamra_A and Harissa_B in the Keserwan district, north of Beirut and
south of Jounieh, mobile 663 made a call at 21:34 using Ain Tineh_A and received a text at 22:11
using Ouzai_C in west Beirut.7907

7900
7901
7902
7903
7904
7905
7906
7907

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P2023.2, para. 4.
P2023.2, para. 5.
P2023.2, para. 5.
P2023.2, paras 4, 6.
P1311 (Call sequence table for mobile ending in 354), p. 2189.
P1310 (Call sequence table of mobile ending 663), p. 232.
P2023.2, paras 8, 11, 13.
P2023.2, para. 7; exhibit P1311, p. 2296; exhibit P1310, p. 523.
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4152. Similarly, on the evening of 29 April 2002, both mobiles were active between 22:12 and
00:37 in disparate locations, similar to those observed on 24 April 2002.7908 During this period,
mobile 663 made two calls, sent one text and received two texts between 22:00 and 22:28
connecting to Ouzai_A and Tabet El Dahra_B in west Beirut. 7909 Meanwhile, mobile 354 made
17 calls between 21:57 and 00:25, connecting to Mazraa MPT_C, CHB_A, Dbaiyeh_A, Zouq
Tunel_B, Adonis_C, Jiita_A, Qornet El Hamra_A, Harissa_B and Dora-II_A, whose sequential
activation shows the mobile’s movement from Beirut along the route to the Keserwan district and
then back again.7910 Finally, at 00:37, mobile 354 called mobile 663, both activating cells in west
Beirut, Tehwita_B and Ouzai_A, respectively.7911
4153. Call sequence tables show that the two mobiles again behaved similarly on the evening of
8 May 2002. Specifically, between 22:35 and 23:06, mobile 663 sent and received text messages
and made one call, activating cells Ouzai_C and Tabet El Dahra_B in west Beirut. Meanwhile,
between 22:31 and 23:38, mobile 354 made six calls activating Zalka Coast_B, Dbaiyeh_A,
Harissa_B, Zouq MPT_A and Jal Dib_A, along the route from Beirut to the Kersewan district and
back again. At 00:56 and 00:59, the two mobiles activated cell sectors Tabet El Dahra_B and
Tehwita_B, both located in Beirut.7912
4154. Further, Mr Donaldson noted that, on 9 April 2003, mobile 354 was left in Beirut and only
received texts, while mobile 663 was used elsewhere. He concluded that mobile 354 was left at
home for a period in the afternoon.7913 The call sequence table for mobile 354 shows that on this

7908

Exhibit P2023.2, para. 10.
Exhibit P1310, pp 537.
7910
Exhibit P1311, pp 2296-2297; exhibit P2323.2, para. 31 (a).
7911
Exhibit P1311, p. 2297; exhibit P1310, p. 537; exhibit P2023.2, para. 10. Mr Donaldson incorrectly stated in this
paragraph of his report that there were two consecutive calls between the two mobiles at that time. The combined call
sequence table—exhibit P1305 (Call sequence table of 13 numbers—Mr Badreddine), p. 2740—contains two entries
for this call. However, it is evident from looking at the individual mobile call sequence tables that the two entries
concern a single call, with each entry in the combined call sequence table originating from each mobiles’ individual
call sequence table. Similarly, in a footnote to this paragraph of his report, Mr Donaldson incorrectly stated that mobile
663 called mobile 354 six times between 2001 and 2005, when in fact there were only three contacts (two calls and
one SMS), again represented by six entries in the combined call sequence table. Exhibit P1305, pp 3221, 3370; exhibit
P1310, pp 1013, 1149; exhibit P1311, pp 2319, 2330.
7912
Exhibit P1310, p. 558; exhibit P1311, p. 2298; exhibit P2023.2, para. 12.
7913
Exhibit P2023.2, paras 14-15.
7909
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day, besides four text messages which it received between 16:01 and 22:45, it had no other call
activity.7914
4155. On 25 May 2003, mobile 354 received a text at 15:35, while connecting to the
Mic_Naher_Kaled cell. Mobile 663 made two calls between 15:28 and 15:58, activating
Batrakieh_C and BayView_C cells.7915 They are both coastal cells and Mr Donaldson noted that
‘a body of water exists between the Mic_Naher_Kaled’ tower, that activated by mobile 354 and
the two cells, activated by mobile 663.7916 This is an understatement; Mic_Naher_Kaled is near
Jounieh, while the other two cells are in western Beirut. The approximate distance between the
two, measured in a straight line in Google Earth across the water, is at least 15 kilometres.
4156. Mr Donaldson also identified one instance on 16 June 2003 when, as mobile 354 made a
call at 19:49 connecting to Mar Mikhael_C in south Beirut, mobile 663 received a text, connecting
to Maameltein_B in Jounieh. He concluded that this circumstance would be consistent with mobile
354 being left at home and used by a third person.7917 The call sequence table for mobile 354 shows
that the call at 19:49 was the only call it made in the evening. It was preceded by a number of calls
between the early morning hours and before noon on the same day, all connecting to Mar
Mikhael_C, the last of which was at 11:37.7918
4157. According to Mr Donaldson, on 9, 16 and 29 May 2004, mobile 663 was left in Beirut,
while mobile 354 travelled to the Ansar area in southern Lebanon. He added that, on these days,
mobile 663 only used the Haret Hreik_C cell sector for inbound texts, while no texts were sent
from mobile 663 and no calls were made.7919 He concluded that, in these three instances, the
circumstances would be consistent with mobile 663 having been left in Beirut, while mobile 354
was used elsewhere.7920
4158. The call sequence table for mobile 663 demonstrates that, on 9 May 2004, it received a
number of texts between 00:04 and 02:17, while connecting to Haret Hreik_C in the southern

7914
7915
7916
7917
7918
7919
7920

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P1311, p. 2342; exhibit P2023.2, para. 31 (b).
P1310, p. 1421; exhibit P1311, p. 2349.
P2023.2, para. 16.
P2023.2, paras 17-18, 31 (c); exhibit P1310, p. 1480; exhibit P1311, p. 2358.
P1311, p. 2358.
P2023.2, paras 20-24, 31 (d).
P2023.2, paras 20, 22, 24.
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suburbs of Beirut. A few hours later, at 06:21, mobile 663 made a call of 42 seconds, connecting
to the Jisr Basha_C cell, which is approximately in the same area. Three hours later, mobile 663
again received numerous texts and made numerous calls until 23:17, connecting to different cells,
including Haret Hreik_C, Chatila_B, Chatila_C, Saki Hadath A, Hai Kneissi_C, Mar Mikhael_C,
Ghazal_A, Mic_Khabbaz and Casino_B.7921
4159. The only call activity of mobile 354 on 9 May 2004 was at 00:43 and 00:44, when it made
two calls, connecting to Nabatieh_C in the Nabatiyeh district.7922 At that time, as noted above,
mobile 663 received a text in Haret Hreik.
4160. Similarly, the call sequence table for mobile 354 shows that its only call activity on 16 May
2004 was between 00:08 and 03:43, when it made three calls, connecting to Ansar_A. 7923 Around
the same time, between 00:09 and 01:50, mobile 663 received three texts, connecting to Haret
Hreik_C. It did not make or receive any calls or send or receive texts in this time span. The first
call activity of mobile 663 on that day was a few hours later, at 05:37, when it made a call,
connecting to Jisr Basha_C, which is in the same area as Haret Hreik_C.7924
4161. The call sequence table for mobile 354 also demonstrates that during the night of 29-30
May 2004, it made four calls between 23:37 and 01:40, connecting to the Ansar_A cell.7925
Meanwhile, between 23:19 and 01:54, mobile 663 received eight texts, connecting to Haret
Hreik_C. It neither sent texts, nor was involved in any calls until 05:55 on 30 May 2004, when it
made a call, connecting to Jisr Basha_C.7926
4162. Mr Donaldson observed that, on 31 July 2004, while mobile 663 connected to Kaslik_A
cell at 22:43 to receive a text, mobile 354 made a call at 22:49, connecting to Hai Kneisse_C
cell.7927

7921
7922
7923
7924
7925
7926
7927

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P1310,
P1311,
P1311,
P1310,
P1311,
P1310,
P1311,

pp 2459-2461.
p. 2395.
p. 2396.
p. 2479.
p. 2396.
p. 2520.
p. 2398; exhibit P1310, p. 2715.
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4163. He noted that, on 13 November 2004, mobile 354 was left in Beirut and only received texts,
while mobile 663 was used elsewhere.7928 The call sequence table for mobile 354 shows that, on
13 November 2004, at 17:55, it received a text and that between 21:24 and 21:30 it made three
calls, two connecting to Haret Hreik_C and one connecting to Chiyah_B.7929
4164. The call sequence table for mobile 663 shows that 40 minutes before mobile 354 received
the text, mobile 663 made a call at 17:15, connecting to Chtoura_C.7930 Around the time, when
mobile 354 made the three calls, mobile 663 received a text and a call, and was making a call,
connecting to Jisr Basha_B.7931 The Trial Chamber measured these cells, using the electronic
presentation of evidence software, as being approximately 200 metres apart. Jisr Basha_C cell is
223 metres away from the Haret Hreik and Chiyah_B cells.7932
4165. Mr Donaldson also noted that mobiles 354 and 663 were in contact with each other on 30
April 2002, 4 December 2002 and 9 February 2003.7933 The first such instance, shortly after
midnight on 30 April 2002, involved mobile 354 calling mobile 663 at the end of a period in which
mobile 354 dislocated from the other by travelling north of Beirut, before returning to Beirut and
calling mobile 663.7934 Mr Donaldson explained that this was consistent with one of the mobiles
being in someone else’s hands during this time.7935
4166. The next two calls between the mobiles occurred on 4 December 2002, when mobile 663
called mobile 354 at 23:10—for a two minute 51 second call—and then again at 23:24—for a six
second call.7936 During these calls, mobile 663 activated cell sectors in central Beirut, while mobile
354 activated cell sectors in south Beirut.7937 The final contact between the mobiles occurred at

7928

Exhibit P2023.2, paras 28-29.
Exhibit P1311, p. 2405.
7930
Exhibit P1310, p. 2995.
7931
Exhibit P1310, p. 2996.
7932
Exhibit P592.1 (Electronic Presentation of Evidence Software).
7933
Exhibit P2023.3, para. 210; exhibit P1311, pp 2297, 2319, 2330; exhibit P1310, pp 537, 1013, 1149. Mr Donaldson
incorrectly stated that mobile 354 called mobile 663 twice and that mobile 663 called mobile 354 six times, exhibit
P2023.2, para. 10, fn. 1. As explained above there were just four contacts between the two mobiles, consisting of
mobile 354 calling mobile 663 once, mobile 663 calling mobile 354 twice and sending it an SMS once.
7934
Exhibit P1305, p. 2740; exhibit P1310, p. 537; exhibit P1311, p. 2297.
7935
Exhibit P2023.2, para. 11.
7936
Exhibit P1305, p. 3221; exhibit P1310, p. 1013; exhibit P1311, p. 2319.
7937
Mobile 663 activated Mar Elias-II_C and Green Tower_B, while mobile 354 activated Sabra_C and Sinjab_C,
exhibit P1305, p. 3221; exhibit P1310, p. 1013; exhibit P1311, p. 2319.
7929
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12:58 on 9 February 2003, when mobile 663 sent a text to mobile 354. The mobiles both activated
Haret Hreik_C during this exchange.7938
(b)

Findings

4167. Seven witnesses attributed mobile 663 to Sami Issa and identified Sami Issa from
photographs of Mr Badreddine. Mobile 663’s text messages consistently demonstrate a common
user throughout the attribution period who identified himself as ‘Sami Issa’, ‘Sami Samino’ or
‘Samino’.
4168. The contact profile of mobile 663, which consisted of girlfriends, university acquaintances
and Samino employees, essentially corresponded to the profile of mobile 354. This evidence
weighs heavily towards Mr Badreddine having used mobile 663 under his alias of Sami Issa.
4169. The Trial Chamber also carefully considered Mr Donaldson’s analysis of the cell site use
for mobile 663 from October 2001 to December 2005, and his conclusion that, during this period
and specifically around 21 February 2004, there was a shift in the most frequently activated cells
which mirrored the use of cells by mobile 354. Mr Donaldson pointed out that the difference in
the most frequently used cell sector before and after 21 February 2004 was particularly clear for
mobile 663, due to its extensive use. Moreover, Mr Donaldson noted that mobile 663 shared the
same top three cell sectors as mobile 354 after 21 February 2004.
4170. The Trial Chamber also carefully reviewed Mr Philips’s conclusion that for every pair of
calls that he analysed, mobile 663 may have co-located with mobile 354, or the calls would not
preclude co-location.
4171. The Trial Chamber has examined the call patterns of mobiles 663 and 354 on the dates
where Mr Donaldson identified ‘inconsistencies. These are 4 November 2001, 24 and 29 April,
and 8 May 2002, 9 April, 25 May, and 16 June 2003, 9, 16 and 29 May, 31 July and 13 November
2004.
4172. While the call patterns on these days would appear to preclude co-location of the two
mobiles, they are not necessarily inconsistent with the two mobiles having a single user. More

7938

Exhibit P1305, p. 3370; exhibit P1310, p. 1149; exhibit P1311, p. 2330.
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specifically, on all these days while one of the dislocated mobiles was making calls, the other
analysed mobile only received text messages and was not being actively used. This supports the
conclusion that the unused mobile was left home or nearby.
4173. The two mobiles were in contact with each other on 30 April 2002, 4 December 2002 and
9 February 2003. This however, is explicable and not inconsistent with attribution of mobiles 354
and 663 to Sami Issa / Mr Badreddine.
4174. More specifically, the calls on 30 April 2002 and 4 December 2002 were consistent with
one of the mobiles being in someone else’s hands temporarily during the time of the calls, while
on 9 February 2003 mobile 663 only sent a text to mobile 354. The call patterns in the use of the
two mobiles on 9 April, 25 May, 16 June 2003, 9, 16 and 29 May, 31 July and 13 November 2004
also support the finding that the two mobiles had a single user.
4175. In the context of the sheer number of calls over the period, these possible inconsistencies
do not negate the inference that the mobiles had a single user at almost all times. The Trial
Chamber therefore finds that the attribution period for mobile 663 spans from 26 February 2001
to 31 December 2005. Mr Badreddine was the principal user of mobile 663 during this time.

6.

Sequential personal mobile telephone number 944
(a)

Summary of the evidence

4176. Mobile 944 was activated on the Alfa network on 2 March 2004 and was subscribed in the
name of ‘Yazbeck Maya Ibrahim’.7939
4177. In the amended consolidated indictment, the Prosecutor pleads that Mr Badreddine used
personal mobile 944.7940 To attribute ‘sequential personal mobile’ 944 to Mr Badreddine from
9 March 2004 to 9 March 2005, the Prosecution relied on its contact and geographic profile and
co-location between mobiles 944, 663 and 354.7941

7939

Exhibit P925 (Subscriber note for mobile 944).
Amended consolidated indictment, para. 18.
7941
Prosecution final trial brief, paras 102-103. The final trial brief did not analyse the geographical profile, exhibit
P2023.3, para. 254.
7940
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4178. Mr Donaldson did not specify any deactivation date for this number.7942 He reviewed the
text messages but they provided no details relevant to the attribution of mobile 944’s user during
this period.7943
i.

Contact profile

4179. The more frequent contacts of mobile 944 consisted of Samino ‘insiders’, Hezbollah
figures and Mr Badreddine’s family members.7944 Mr Donaldson determined that the Samino
‘insiders’, Hezbollah figures and family members were initially mobile 354’s contacts, but the
volume of contacts with those numbers decreased from 2001 onwards.
4180. After 2001, they were only infrequent contacts of mobile 663, but by 2004 they were
among mobile 944’s frequent contacts.7945 Mr Donaldson relied on this pattern to illustrate the
distribution of people between the two groups of mobiles—private mobiles 354 and 663 as
opposed to sequential mobile 944—and that this distribution of contacts changed between 2001
and 2004. No sequential mobile was identified for 2001, which would have established if this was
concurrent.7946
4181. Mr Donaldson generally noted that mobile 944 differed from the profiles of mobiles 354
and 663 after 2001, but was similar to the use of mobile 354 before 2001.7947 Mr Donaldson
identified the following contacts of this mobile number:7948

•

410 contacts, ranked fourth, with the mobile ending in 555 attributed to Mr Shukr. This
mobile was a frequent contact of mobile 354 before 2001 and was in contact with mobile
663, while after 2001 there was little contact with either mobile;7949

•

219 contacts, ranked 5th, with the mobile ending in 880 attributable to Mr Harb. This
number was mobile 354’s frequent contact before 2001 and was in contact with mobile

7942
7943
7944
7945
7946
7947
7948
7949

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P925; exhibit P2023.3, p. 105.
P2023.3, paras 255, 265.
P2023.3, para. 253.
P2023.3, paras 194, 253.
P2023.3, para. 195.
P2023.3, para. 253.
P2023.3, paras 266-280.
P2023.3, para. 267.
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663, while after 2001 there was little contact with either of them.7950 There were also two
contacts with the landline ending in 256 subscribed in Mr Harb’s name; 7951

•

119 contacts, ranked 8th, with the mobile ending in 421 attributable to Mr Mohammed
Ammar. Similary, this number was a frequent contact of mobile 354 before 2001 and was
in contact with mobile 663. However, after 2001 there was little contact with either
mobile;7952

•

138 contacts, ranked 6th, with the mobile ending in 505 attributable to Mr Safa;7953

•

99 contacts, ranked 10th, with the mobile ending in 000 attributable to Mr Sherri and which
was also in contact with mobiles 354 and 663;7954

•

46 contacts, ranked 16th, with the mobile ending in 725 attributable to Mr Ali Ammar and
which was also in contact with mobile 354;7955

•

132 contacts, ranked 7th, with the mobile ending in 231 and 19 contacts, ranked 21st, with
the

mobile

ending

in

254,

which

were

both

subscribed

to

the

Ministry

of

Telecommunications.7956 Mr Donaldson explained that although these contacts were not
considered to add any value, in isolation, to the attribution of mobile 944 to Mr Badreddine,
he included them in his report to demonstrate that the user was in regular contact with postpaid mobiles registered to a government ministry; 7957

•

ten contacts with the mobile ending in 777 attributable to Mr Badreddine’s brother,
Mohammed;7958

7950
7951
7952
7953
7954
7955
7956
7957
7958

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P2023.3, para. 268.
P1612 (Subscriber note for landline 256).
P2023.3, para. 269.
P2023.3, para. 270.
P2023.3, para. 271.
P2023.3, para. 272.
P1443 (Touch list of persons and organisations who used mobile 254); exhibit P2023.3, paras 273-274.
P2023.3, para. 275.
P2023.3, para. 276.
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•

five contacts with the mobile ending in 099 associated with Mr Badreddine’s sister,
Khadija;7959

•

a single contact with the mobile ending in 944 and mobile 614 attributable to
Mr Badreddine’s brother, Hassan;7960 and

•

a single contact with landline 864 for the Samino Jewellery’s Mar Elias branch which also
contacted mobiles 354 and 663.7961
ii.

Geographic profile

4182. The top most frequently used cell sectors of mobile 944 were: ROUIES3 (963 activations
corresponding to 24.39 per cent), which is in Haret Hreik, south Beirut, GHAZIR2 (209 activations
corresponding to 5.29 per cent), in Jounieh, north of Beirut and BRAJNE3 (148 activations
corresponding to 3.75 per cent), also in south Beirut.7962 Mr Donaldson mapped mobile 944’s most
frequently used cell sectors during the attribution period along with addresses associated with Sami
Issa.7963

7959
7960
7961
7962
7963

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P2023.3,
P2023.3,
P2023.3,
P2023.3,
P2023.3,

para. 277.
para. 278.
para. 279.
para. 281.
p. 113.
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Map with top ten most frequently used cell sectors for sequential mobile from Mr Donaldson’s
attribution report related to Mr Badreddine – exhibit P2023.3, p. 110
iii.

Overall call patterns of mobiles 944, 663 and 354 and possible colocation

Mobiles 354 and 944
4183. Mr Philips analysed 14 pairs of calls in relation to mobile 354 and mobile 944 on seven
days, namely 20 October 2004, 21 December 2004, 12, 15, 18, and 28 January 2005, and 11
February 2005. He determined that nine of the analysed calls fell in the ‘may be co-located’
category, and five calls fell in the ‘would not preclude co-location’ category. None of the analysed
pairs of calls precluded co-location.7964 There were five instances when co-location may have been

7964

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp, 50,
80-82, 105, 127, 143-144, 154-156, 188, 223, 225; exhibit P1113 (Expert report of John Edward Philips – Revised
single user analysis, with end cell review), p. 88.
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precluded due to a call pair’s time between calls, location of calls and call overlap. Mr Philips
concluded that mobile 354 possibly co-located with mobile 944.7965
4184. Mobile 354 was never in contact with mobile 944.7966 There was one overlapping call on
12 January 2005: mobile 944 had an incoming call at 15:21:52 which ended at 15:26:27 and mobile
354 had an incoming call at 15:26:19 which ended at 15:27:22.7967 The overlap was minimal and
the two mobiles were on different networks.7968 The overlap, he concluded, would not preclude
co-location.7969
Mobile 944 and mobile 663
4185. Mr Philips analysed 260 pairs of calls in relation to mobile 944 and mobile 663 on 15 days,
namely 28, 29, and 30 September 2004, 1 and 20 October 2004, 21 December 2004, 11, 12, 15,
18, 19, 28, and 31 January 2005, and 11 and 12 February 2005. Mr Philips determined that 203 of
the analysed pairs fell in the category of ‘may be co-located’, 54 fell in the category of ‘would not
preclude co-location’, and three fell in the category of ‘may preclude co-location’. None of the
analysed calls fell in the category of ‘would preclude co-location’.7970 Mr Philips concluded that
mobile 944 possibly co-located with mobile 663.7971
4186.

Mobile 663 was never in contact with mobile 944.7972 There were three overlapping

outgoing calls7973 and 20 other overlapping calls between mobile 663 and 944. Of the total number
of overlapping calls, 21 of them had minimal overlaps.7974 The two mobiles used were on different

7965

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 2.
7967
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 126,
217-218.
7968
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 218.
7969
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 127,
217-218.
7970
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3334, 38, 42, 45-47, 51-52, 54-55, 57, 59, 61-64, 69-70, 72, 77-78, 80-81, 84, 86, 89-90, 93-99, 101-105, 107, 111, 115,
117, 119-129, 131, 133-138, 141, 144-145, 147, 151, 153-154, 160-164, 166, 168-172, 174, 176-180, 182-186, 189,
191, 193, 196, 199- 204-205, 207-212, 214-215, 220-221, 223-226, 229-230; exhibit P1113 (Expert report of John
Edward Philips – Revised single user analysis, with end cell review), pp 78-79, 83, 85, 88-91, 94-95, 98, 101.
7971
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
7972
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
7973
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 67,
92, 217.
7974
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 2, 67,
92, 109, 217-219, 239-240.
7966
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networks. Allowing a time adjustment to accommodate potential time differences between the two
cell networks used, Mr Philips determined those 21 analysed pairs fell into the category of ‘would
not preclude co-location’.7975 There were two instances when co-location may have been precluded
due to call overlap.7976 There were three other instances where call pairs may have precluded colocation due to a call pair’s time between calls and location of calls.7977 In total, there were three
instances where call pairs may have precluded co-location of mobiles 663 and 944.7978
4187. Mobiles 663 and 944 may not have been co-located for calls at 20:40:59, 20:41:10 and
20:41:27 on 28 September 2004.7979 In this instance, there were three overlapping calls: mobile
663 had an outgoing call at 20:40:59, which finished at 20:51:31 (call 1) and mobile 944 had an
incoming call at 20:41:10, which finished at 20:41:36 (call 2).7980 These calls were on different
networks and the second call started and finished before the first call finished.7981 Mobile 663 also
received an SMS at 20:41:27 (call 3). The activations were of cells Bir Abed_A and HADATH3,
of which the centres of best server coverage were approximately 1.5 kilometres apart. 7982 Calls 1
and 2 were separated in time by 11 seconds.7983 The call pair analysis may preclude the mobiles’
co-location, but there may have been no actual overlap between the calls resulting from the
potential time differences between the two networks.7984
4188. Mobiles 663 and 944 may not have been co-locating during calls at 00:48:19 and 00:48:27
on 1 October 2004.7985 The two calls were separated in time by eight seconds and used two
7975

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 2, 67,
92, 109, 217-219, 239-240.
7976
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 66,
91, 108.
7977
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
70, 91.
7978
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
66, 70, 91, 99, 108; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), p. 78.
7979
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
66.
7980
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
67.
7981
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
67.
7982
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 45.
7983
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 45,
67.
7984
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3, 67.
7985
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 68,
91.
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different cells, which were 4.5 kilometres apart. Mr Philips concluded that the call pair analysis
may preclude co-location, but believed that since the cells used have fragmented and extensive
coverage areas, the distance between the calls may have been much less.7986
4189. According to Mr Donaldson, from 9 March 2004 to 9 March 2005, mobile 944 shared all
of its 366 days of use with mobile 663, and 194 days of use with mobile 354.7987 He calculated
that, on these days, mobile 944 was used 3,316 times within ten minutes of either mobile 663 or
mobile 354. Of the 2,646 times for which ‘Start Cell ID’ was available, 63 per cent of the activated
towers were less than 1,000 metres apart.7988
4190. Mr Donaldson further noted that the co-location between the three mobiles was constant,
that the consecutive usage within ten minutes occurred throughout the day and night and that this
consecutive usage occurred across a wide geographical area mainly within the Beirut and the
Mount Lebanon area.7989 Based on the analysis of all the available data, he concluded that mobile
944 moved in concert with mobile 663 for at least 364 of the 366 days mobile 944 was used and
that mobile 944 moved in concert with mobile 354 for at least 193 of the 194 shared days of
usage.7990
(b)

Findings

4191. Mobile 944’s pattern usage supports the conclusion that Mr Badreddine / Sami Issa used
it. The numbers most frequently called were of Samino employees, Hezbollah figures and several
of Mr Badreddine’s family members, which, as Mr Donaldson highlighted, differed from the
contact profiles of mobiles 354 and 663 after 2001, but was similar to that of mobile 354 before
2001.
4192. With regard to the geographic profile of mobile 944, as with mobile 354, Mr Donaldson’s
analysis of the most frequently activated cells in relation to certain addresses is based on
Mr Badreddine’s family ties and potential places of residence and work in Beirut, Jounieh and
Sahel Alma.

7986
7987
7988
7989
7990

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 70.
P2023.3, para. 283.
P2023.3, para. 287.
P2023.3, para. 288.
P2023.3, para. 290.
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4193. There was, however, no evidence showing that Mr Badreddine was present at these places
on particular days. The insignificant geographic relevance of mobile 944’s most frequently
activated cells does not preclude attributing it to Mr Badreddine in light of the cumulative weight
of mobile 944’s consistent use and consistent contact profile.
4194. Mr Philips’s overall conclusion was that mobile 944 possibly co-located with mobiles 663
and 354 from 28 September 2004 to 12 February 2005, except for three instances, namely on
28 September and 1 October 2004. He explained, however, this may have been due to the
fragmented best server coverage of the cells activated. The Trial Chamber accepts his expert
opinion on this matter.
4195. Furthermore, throughout the attribution period—from 9 March 2004 to 9 March 2005—
mobile 944 consistently co-located with mobiles 663 and 354, attributable to Mr Badreddine and
his Sami Issa alias. This strengthens the inference that Mr Badreddine was also using mobile 944.
4196. The communications with the top ranking contacts show a striking pattern of use by
mobiles 354 and 663, conclusively followed by the pattern of use by sequential mobile 944. This
pattern comprehensively illustrates the distribution of the distinctive group of contacts between
mobiles 354 and 663 as opposed to contacts of sequential mobile 944. Further, the several minor
inconsistences identified by Mr Philips are explicable.
4197. The Trial Chamber received substantial evidence that the three mobiles had common
movement. Mr Donaldson analysed the usage of the mobiles from 9 March 2004 to 9 March 2005,
based on the relevant call sequence tables, and found convincing evidence of common movement
between these personal mobiles attributed to Mr Badreddine. The common movement of these
mobiles in this period was consistent and constant. Personal mobile 944, for example, shared its
366 days of use with mobile 663. It also shared 194 days of use with mobile 354. The common
movement of these mobiles occurred in different areas in Lebanon and at different times of the
day and night.
4198. Moreover, Mr Donaldson’s analysis of the constant and consistent pattern of co-location
of the three mobiles within this period is convincingly supported by the consecutive use of these
mobiles within ten minutes, occurring throughout the day and night. Mr Donaldson highlighted
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that these consecutive uses, within ten minutes, occurred across a wide geographical area,
predominantly within the areas of Beirut, Jounieh to its north, and Mount Lebanon.
4199. Three examples from Mr Philips’s analysis, on Tuesday 21 December 2004, Tuesday 18
January and Saturday 12 February 2005, show the common movement of mobiles 944 and 663
from the southern suburbs of Beirut towards the Jounieh area, in the afternoon/evening. Each
showed movement in the same direction at around the same time by Green 023.7991
4200. The Trial Chamber accordingly finds that Mr Badreddine was the user of mobile 944
during the attribution period from 9 March 2004 to 9 March 2005.
4201. The amended consolidated indictment references an additional four mobiles allegedly used
by Mr Badreddine, namely 3476683, 3103195, 3121486 and 3442593.7992 The Prosecution
presented no evidence in relation to their attribution. Accordingly, the Trial Chamber will make
no findings in relation to these four mobiles.

7.

Green 023
(a)

Summary of the evidence
i.

Subscriber details and handset use

4202. The Prosecutor, in the amended consolidated indictment, pleads that Mr Badreddine used
Green 023, one of the three mobiles in the Green network.7993 Green 023 was one of 18 post-paid
Alfa SIM cards, purchased in southern Beirut in July and August 2004 in nine pairs, by nine
subscribers. Collectively they are referred to as the ‘Green mobiles’. Each subscriber’s name was
associated with two mobiles.7994
4203. Green 023 was subscribed in the name of ‘Mofid Samir Haidar’. It was first used on
18 August 2004, and was deactivated on 23 August 2005.7995 Like the other Green mobiles, Green

7991

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 106107, 195-199, 235-237.
7992
Amended consolidated indictment, para. 18.
7993
Amended consolidated indictment, paras 15 (b), 18, 19 (a).
7994
Exhibit P1116 (Expert report of John Edward Philips – Green mission phones), p. 22; Gary Platt, T. 6 April 2016,
pp 57, 62-63; Andrew Donaldson, T. 6 July 2017, p. 78.
7995
Exhibit P405 (Alfa subscription of 18 Green mobiles), ERN 60105116; exhibit P797, p. 1; exhibit P2023.3, para.
307, p. 181; exhibit P1116 (Expert report of John Edward Philips - Mission phones green 023, 071 and 300), p. 23,
Case No. STL-11-01/T/TC

1356 of 2642

18 August 2020

R333342

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

023 was a post-paid subscription, paid in cash every month.7996 In Mr Donaldson’s view, Green
023 was subscribed under a fictitious identity7997 because of an intent to hide its acquisition.7998
4204. The Lebanese Directorate General of Civil Status had no record of the name and personal
details on Green 023’s subscriber records.7999 Similarly, the Lebanese Directorate General for
Political and Refugees Affairs held no records in the name of Mofid Haidar, and no identity
documents were issued in that name.8000
4205. Throughout the subscription period, Green 023 used only one handset. It was also the only
number subscribed in Lebanon that ever used this handset.8001
ii.

Attribution period

4206. Mr Donaldson, who produced the Prosecution’s first attribution report on Mr Badreddine,
identified Green 023’s attribution period as from Monday 6 September 2004 to the day of the
attack, Monday 14 February 2005.8002 The mobile, after its activation on 18 August, was not used
between 20 and 24 August, 26 and 29 August and between 1 and 5 September 2004. 8003
4207. Green 023, according to Mr Donaldson’s testimony, was not used in the same place and
time with mobiles 944, 354 and 663 before 6 September 2004,8004 as its calls did not correlate with
these mobiles.8005 According to Mr Donaldson’s report, instances of Green 023’s cell use on
25 August 2004—namely three calls—‘appear inconsistent with the cell use’ of mobile 663. In his

table 2, p. 69; exhibit P1211 (call sequence table of Green 023), p. 1. According to exhibit P796.1 (Network analysis
report – updated 8 February 2018), para. 721, Mofid Haidar was also listed as the subscriber of Green 026.
7996
Exhibit P2023.3, para. 307; exhibit P796.1 (Network analysis report – updated 8 February 2018), paras 686, 696,
717; Gary Platt, T. 6 April 2016, p. 81.
7997
Exhibit P2023.3, para. 306; Andrew Donaldson, T. 6 July 2017, p. 78, T. 17 July 2017, pp 17-19; see also chapter
VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green network’, (5)
‘Anonymity’.
7998
Andrew Donaldson, T. 17 July 2017, pp 17-19.
7999
In the Lebanese Ministry of Interior and Municipalities, exhibit P1964 (Records of national identity card and civil
status extract), pp 5-6.
8000
Exhibit P397, p. 3.
8001
Exhibit P2023.3, para. 308; Andrew Donaldson, T. 6 July 2017, pp 78-79. See chapter VIII ‘Nature and purpose
of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green network’, (2) ‘Equipment’.
8002
Exhibit P2023.3, para. 303.
8003
Exhibit P1211 (call sequence table of Green 023), p. 1. Without explanation, Mr Donaldson, in his report, stated
that ‘There is a gap in use from 30-08-04 until 06-09-04’. Exhibit P2023.3, para. 316. This is incorrect, as the call
sequence table, exhibit P1211, shows its use on 30 August 2004 in receiving a call from Green 300 and receiving a
service SMS.
8004
Andrew Donaldson, T. 6 July 2017, pp 78-79, T. 17 July 2017, pp 23-30.
8005
Andrew Donaldson, T. 17 July 2017, pp 23-30.
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report, without further explanation, and apparently based on these three calls, Mr Donaldson
concluded that this precluded mobile 663 from being Green 023’s user from 18 to 30 August
2004.8006
iii.

Contact profile

4208. During the attribution period, namely from Monday 6 September 2004 to Monday 14
February 2005, Green 023 had 145 contacts, 139 of which were with Green 300 and Green 071.
As from 13 October 2004, these three mobiles formed an absolute closed user group that the
Prosecution referred to as the ‘Green network’.8007
4209. On 57 days between 6 September 2004 and 14 February 2005, Green 023 had 96 calls with
Green 300, attributed to Mr Ayyash, and 43 calls with Green 071, which is attributed to Mr
Merhi.8008 It received five service text messages from Alfa service numbers.8009 During the
attribution period, but before the communications between Green 023, Green 300 and Green 071
became exclusive on 28 September 2004, only one other number was in contact with Green 023.
This was an incoming call from mobile 047 on 27 September 2004,8010 subscribed to Jibayat—a
Lebanese company providing express couriers and delivery services.8011
iv.

Geographic profile

4210. Mr Donaldson stated that, since Green 023 was part of a closed and covert network, the
possibility of attributing it through investigative methods—such as seeking to trace the registered
owner, to interview its contacts or review the text message content—was minimal.8012 Hence, the

8006

Exhibit P2023.3, paras 314-316, referring to activations at 15:30, 19:45 and 21:40; Andrew Donaldson, T. 17 July
2017, p. 27.
8007
Exhibit P2023.3, paras 306, 310; Andrew Donaldson, T. 4 July 2017, p. 11, T. 6 July 2017, p. 78, T. 17 July 2017,
pp 17, 20-21. For a detailed analysis of the Green network, see chapter VIII ‘Nature and purpose of colour-coded
mobile networks and Purple group of mobiles’, (C) ‘Green network’.
8008
Exhibit P1211 (Call sequence table of Green 023).
8009
Exhibit P2023.3 (Attribution report of Andrew Donaldson regarding Mr Badreddine), paras 309, 327; exhibit
P1211, on 28 September (p. 2), 28 October (p. 3), 29 December 2005 (p. 3), 20 January and 28 January 2005 (p. 5).
8010
Exhibit P1211, p. 1.
8011
Exhibit P2023.3, para. 326 (a); exhibit P949 (Alfa subscriber note mobile 047). Mr Donaldson stated that enquiries
of the number did not reveal any positive leads.
8012
Exhibit P2023.3, para. 311; Andrew Donaldson, T. 4 July 2017, pp 11-12, T. 17 July 2017, p. 20.
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main basis for attribution of Green 023 is its geographic profile and co-location with mobiles 944,
354 and 663.8013
4211. Mr Donaldson observed that Green 023 shared a characteristic geographic profile with
mobiles 944, 354 and 663. In particular, each of the four mobiles split its use between two areas
that are relatively far apart, namely the Beirut southern suburbs, where Mr Badreddine’s alleged
primary residence was,8014 and an area in Jounieh, near Sahel Alma,8015 where Mr Badreddine used
an apartment under his alias Sami Issa.8016 Because of these two demographically different areas,
in which Green 023 and the other mobiles were used, Mr Donaldson described this geographic
split as ‘uncommon and distinctive’.8017
4212. This geographic split is shown in the map below, which illustrates the cells most activated
in those areas:8018

8013

Exhibit P2023.3, para. 312; Andrew Donaldson, T. 17 July 2017 pp 21-22, 26-27.
Exhibit P2023.3, paras 116-124, 204, 329-330; Andrew Donaldson, T. 17 July 2017, pp 30-31.
8015
Exhibit P664 (Statement of Timothy Holford of 23 October 2015), ERNs 60314453-60314454.
8016
Witness PRH089, T. 15 December 2015, pp 51-54; Witness PRH264, T. 10 December 2015, pp 77-79; Witness
PRH416, T. 2 December 2015, pp 61-62; Witness PRH306, T. 8 December 2015, pp 75-77; Witness PRH065, T.
11 November 2015, pp 13-17, 19-24; exhibit P706 (Statement of Witness PRH065), ERNs 60302914-60302915;
exhibit P2082 (Witness statement of PRH447), ERNs 60307233-60307234, 60307240.
8017
Andrew Donaldson, T. 5 July 2017, p. 55, T. 6 July 2017, p. 78, T. 17 July 2017, pp 19-20, 22-23; exhibit P2023.3,
paras 205, 329.
8018
Exhibit P2023.3, p. 186.
8014
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Top three most frequently used cells for Green 023 and sequential mobile 944 from
6 September 2004 to 14 February 2005 – exhibit P2023.3, p. 186
4213. As the table below illustrates, Green 023’s top three ranked cells were ROUEIS3,
BRAJNE3—both are in south Beirut—and GHAZIR2 which provides cell coverage in the Jounieh
area to the north of Beirut.8019

8019

Exhibit P2023.3, para. 329; Andrew Donaldson, T. 5 July 2017, pp 49-50, T. 17 July 2017, pp 19-23.
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List of most frequently used cell sectors for Green 023 from 6 September 2004 to
14 February 2005 – exhibit P2023.3, p. 184
4214. Green 023’s most frequently used cells are shown in the map below from Mr Donaldson’s
attribution report.8020 Eight of these are more or less in a cluster in southern Beirut, while of the
other two, one provides coverage to Jounieh, and the other, ZOUKAK1, is near the port.

8020

Exhibit P2023.3, p. 185.
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Map of addresses and most frequently used cell sectors for Green 023 from 6 September 2004 to
14 February 2005 extracted from Mr Donaldson’s attribution report related to Mr Badreddine –
exhibit P2023.3, p. 185
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v.

Call and movement patterns

4215. Mr Philips, as the Prosecution’s cell site expert, analysed approximately 1,421 calls made
on 15 specific days from Tuesday 28 September 2004 to Saturday 12 February 2005 in relation to
Green 023 and mobiles 354, 663 and 944.8021 The Prosecution had specified the days, and in this
respect, Mr Philips stated, ‘Details of the mobile phones and the days of interest was received from
Andrew Donaldson of STL on 24th July 2012’.8022
4216. These calls were on 28, 29 and 30 September, 1 and 20 October, 21 December 2004, 11,
12, 15, 18, 19, 28, and 31 January and 11 and 12 February 2005.8023 None of the four mobiles
called each other, and Mr Philips concluded that over that period all mobiles were consistent with
being used by a single person.8024
4217. Of the 1,421 calls, 65 per cent used the same cell or cells with overlapping best server
coverage and 33 per cent did not preclude use of the same cell or cells with overlapping best server
coverage.8025 Two per cent of the calls may have used different cells with no overlapping best
server coverage due to a distance of approximately one and a half kilometre between cells the
mobiles used within a short time.8026
4218. Mr Philips identified only five instances in which it was possible that two of the mobiles
did not use the same cell or cells with overlapping best server coverage. However, he explained

8021

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3, 1213, 32-240. The combined call sequence table identified on page 12 of exhibit P1937, as the source of data analysed
by Mr Philips, is exhibit P1305 (Call sequence table of 13 numbers—Mr Badreddine). Mr Philips’s analysis
considered all calls within the combined call sequence table and extracted those within +/- 5 minutes and +/- 1 hours,
and gave each extract a unique number. Mr Philips’s report contains 112 extracts covering 601 calls.
8022
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 12.
8023
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 1213.
8024
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
8025
Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips), slide 505; John Edward
Philips, T. 24 April 2017, pp 73, 75. After receiving additional data on end cell usage, Mr Philips wrote a report on
possible changes to previous findings. Despite the identity of some of the end cells differing in light of the additional
data, Mr Philips identified only one instance in which a call switched from ‘usage of the same cell or cells with
overlapping best server coverage’ to such a usage ‘not being precluded’. In fact, in light of the additional data, more
calls than before were identified as falling within the first category, namely ‘usage of the same cell or cells with
overlapping best server coverage’. Exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis,
with end cell review), p. 76, para. 6.3.28.4, p. 102, para. 6.3.113.
8026
John Edward Philips, T. 24 April 2017, pp 73, 75; exhibit P1937 (Expert report of John Edward Philips – Single
user analysis, Suspect 2, Mr Badreddine), p. 45, for an example of the possibility that two mobiles may not use cells
in the same area at the same time.
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that use of the same cell or cells with overlapping best server coverage is assessed in light of the
best server coverage plots. However, best server coverage areas extend outside of the areas of the
majority of these plots.8027 Therefore, assessed in light of fragmented best server coverage, it was
still possible that in these five instances the mobiles used the same cell or cells with overlapping
best server coverage, within a short time.8028
4219. Mr Donaldson noted that the three mobiles were never in contact with Green 023, as is
evident in the call sequence tables.8029
4220. According to Mr Philips, only 29 of the calls made by the four mobiles overlapped in
time.8030 This included an allowance for a time adjustment to accommodate potential time clock
differences between the two networks. This meant that the number of overlapping calls was likely
lower.8031 Both Mr Donaldson and Mr Philips analysed the variance of timings between Alfa’s and
Touch’s clocks in 2004 and 2005. The analysis demonstrated that between 1 September 2004 and
23 March 2005, 98.9 per cent of time variance between the two mobile network clocks was
between zero and 18 seconds.8032
4221. Green 023’s call sequence table shows that it was used on 57 days during the attribution
period. Mr Donaldson observed that mobile 663 and mobile 944 shared all 57 days of use and
moved together with Green 023. It shared 37 days of use with mobile 354, during which in his
view, it also moved in concert with Green 023.8033 Consequently, Mr Donaldson concluded that
the joint movement of the four mobiles was consistent and constant, meaning, it happened in all
areas and at all times of day.8034

8027
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3,
fn. 1; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p. 78.
8028
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
8029
Exhibit P2023.3, para. 332.
8030
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3, 67,
92, 109, 217-219, 239-240.
8031
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3, 67,
92, 109, 217-218, 239-240.
8032
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 13; for
example, exhibit P525 (Statement of Andrew Donaldson of 19 January 2015), para. 58
8033
Exhibit P2023.3, paras 331, 340, 348.
8034
Exhibit P2023.3, paras 338, 341, 349, see also paras 342-344, containing maps and tables, providing 31 examples
of relevant close in time calls between the four mobiles; Andrew Donaldson, T. 17 July 2017, p. 45.

Case No. STL-11-01/T/TC

1364 of 2642

18 August 2020

R333350

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

4222. The map from Mr Donaldson’s attribution report below illustrates an instance, on Tuesday
21 December 2004, when Green 023, mobiles 944 and 663 were all connecting to cells in the
Jounieh area on the same day and around the same time:8035

Map showing the use of Green 023, mobiles 944 and 663 on 21 December 2004 in Jounieh
extracted from Mr Donaldson’s attribution report related to Mr Badreddine – exhibit P2023.3,
p. 198
4223. Mr Philips identified 98 call pairs with respect to Green 023 and Mr Badreddine’s personal
mobiles 663, 354 and sequential mobile 944 on 15 days between Monday 6 September 2004 and
Monday 14 February 2005. He concluded that Green 023 possibly co-located with one of these
mobiles on 55 occasions. 8036

8035

Exhibit P2023.3, pp 197-198, “Example 11”, depicting the use of the three mobiles on 21 December 2004 between
19:42 and 20:06.
8036
These call pairs occurred on 28, 29, 30 September; 1, 20 October; 21 December 2004; 11, 12, 15, 18, 19, 28, 31
January; and 11 and 12 February 2005. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis,
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4224. Most frequently, for 42 pairs of calls, Green 023 used cells with overlapping predicted
coverage areas with mobile 663, meaning that the two mobiles may have co-located.8037 Of these,
twenty-one pairs of calls occurred within five minutes.8038 The mobiles activated cells in the
southern suburbs of Beirut,8039 near the west coast area of Beirut,8040 in the marina area in northern
Beirut,8041 near the north-east coast of Beirut,8042 near the airport,8043 in the area of Quraitem
Palace,8044 and in Jounieh.8045
4225. Six other pairs of calls occurred in under ten minutes.8046 The time lapse between additional
four pairs of calls was not more than fifteen minutes.8047 The call sequence table and maps
extracted from Mr Philips’s report demonstrate a series of Green 023’s and mobiles 663’s and
944’s calls and cell activations on Friday 28 January 2005. According to Mr Philips, the mobiles

Suspect 2, Mr Badreddine), pp 32, 34-37, 40-41, 43, 48-49, 54-56, 60-61, 64-65, 68, 70-71, 84-87, 106, 110, 113-116,
123, 130, 132, 145, 148-149, 156-160, 165, 172, 174, 180, 189, 195-196, 199, 205, 207, 222-223, 225, 227-228, 231232, 236-237; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), pp 80-81, 89, 93.
8037
These occured on 28 September (six times), 29 September (once), 30 September (three times), 1 October (four
times), 20 October (twice), 11 January (twice), 12 January (three times), 15 January (three times), 18 January (twice),
19 January (twice), 28 January (three times), 11 February (four times), 12 February (seven times). Exhibit P1937
(Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 32, 36-37, 41, 48, 56,
60-61, 65, 70-71, 84-85, 113, 116, 123, 130, 145, 149, 156, 160, 180 189, 199, 222, 225, 227-228, 231-232, 237;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), pp 80-81,
93.
8038
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 32,
40-41, 65, 84-85, 113, 123, 130, 145, 148, 156, 160, 181, 199, 205, 225, 228, 231.
8039
For example Touch’s Bir Abed_A and Alfa’s BRAJNE1, Jisr Basha_B and GANOUM3, Hai Kneisse_C, and
ROUEIS3. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine),
pp 32, 64, 112, 122, 155, 228.
8040
Such as Mar Elias-II_C and MSAYTB2. Exhibit P1937 (Expert report of John Edward Philips – Single user
analysis, Suspect 2, Mr Badreddine), pp 36, 40.
8041
Minet El-Hosn_C and ZOUKAK2, Coast Road_C and PORT2. Exhibit P1937 (Expert report of John Edward
Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 83, 159.
8042
Zalka Coast_A and JALDIB_4. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis,
Suspect 2, Mr Badreddine), pp 147, 188.
8043
Furn Chebbak_C and FURN3. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect
2, Mr Badreddine), p. 145.
8044
Fadlallah_A and RAOUCH1. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect
2, Mr Badreddine), p. 180.
8045
Casino_B and GHAZIR2. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2,
Mr Badreddine), pp 56, 68, 198.
8046
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 37,
56, 60-61, 199, 232.
8047
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 36,
71, 181,189; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review),
p. 93.
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possibly co-located for each call pair.8048 This is shown in the call sequence table extract and the
map below:

Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine—exhibit
P1937, p. 198

8048

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), extract
91, pp 198-200. Out of the forty-two pairs of calls on 28 January 2005, Mr Philips concluded that twenty-eight pairs
possibly co-located. Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr
Badreddine), pp 184-203.
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4226. Mr Philips determined that twenty pairs of calls of Green 023 and mobile 663 fell into the
category of ‘would not preclude co-location’.8049
4227. On Wednesday 20 October 2004, Green 023 connected to ZOUKAK2 and eight seconds
later, mobile 663 used Jesuite_C. Mr Philips thought that the distance between the centres of the
two cells may have precluded the mobiles from co-location, as it could not have been travelled in
such short time.8050 However, he also noted that until that point the two mobiles were moving
together in the marina area in Beirut.8051
4228. According to Mr Philips, Green 023 had ten possible co-locations with Mr Badreddine’s
sequential mobile 944.8052 The two mobiles used identical Alfa cells, such as KHAYAT2,
ROUEIS3, FURN3, GHAZIR2, ADMA3, MOVPIK1, OUZAI2 and MIKAEL2, for eight pairs of
calls made within five minutes.8053 The ninth pair occurred within 21 minutes, activating
BRANJNE3 and HADATH3, and the tenth pair within 41 minutes with both mobiles activating
GANOUM3.8054 Mr Philips found that cell activations for a further twenty-one call pairs would
not preclude the two mobiles’ co-location.8055
4229. On Wednesday 19 January 2005, Green 023 activated JOUNCT3, near Kaslik, north of
Beirut, and mobile 944 connected to GHAZIR2, in the area of Jounieh, 22 seconds before. Mr
Philips concluded that these cell activations may have precluded the mobiles’ possible co-location.

8049

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 35,
43, 70, 84,87, 106, 130, 132, 148, 158-159, 165, 172, 174, 189, 195, 225, 232, 236; exhibit P1113 (Expert report of
John Edward Philips – Revised single user analysis, with end cell review), p. 89.
8050
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 8385.
8051
John Edward Philips, T. 21 April 2017, pp 21-23; exhibit P1935, slides 210-212.
8052
On 28 September 2004, (once), 30 September 2004, (twice), 11 January 2005, (three times), 15, 19, January (once
each day), 31 January (twice), 12 February 2005 (once). Exhibit P1937 (Expert report of John Edward Philips – Single
user analysis, Suspect 2, Mr Badreddine), pp 60-61, 64-65, 110, 145-146, 164-165, 195-196, 204-205, 207, 228;
exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), pp 80-81,
89.
8053
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 6061, 110, 145, 164-165, 195-196, 204-205, 207, 228; exhibit P1113 (Expert report of John Edward Philips – Revised
single user analysis, with end cell review), pp 79-80, 89.
8054
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 6465, 115; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell review), p.
81.
8055
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 34,
40-41, 43, 49, 54-55, 61, 86, 106, 110, 113-114, 165, 189, 196, 236; exhibit P1113 (Expert report of John Edward
Philips – Revised single user analysis, with end cell review), pp 76, 80, 81, 89.
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He noted, however, that the fragmented coverage areas of both cells may have not precluded the
mobiles from co-locating.8056 Mr Philips demonstrated this on a map immediately below:

Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 217
4230. On Tuesday 18 January and Friday 11 February 2005, Green 023 and mobile 354 connected
to cells with overlapping predicted best server coverage areas in southern Beirut for four pairs of
calls. Of these, three occurred within five minutes apart, and the fourth within twelve minutes.8057

8056

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 164165; John Edward Philips, T. 21 April 2017, pp 23-24; exhibit P1935, slides 214-217; exhibit P1113 (Expert report of
John Edward Philips – Revised single user analysis, with end cell review), p. 89.
8057
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 156157, 159, 223.
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The two mobiles had no call pairs, which fell into the categories of ‘would not preclude colocation’ or ‘may preclude co-location’.8058
4231. Turning to Mr Donaldson’s evidence, he analysed every call made during the 57 days of
Green 023’s use and concluded that this mobile was used 129 times within ten minutes of use of
mobiles 663, 354 and 944.8059 Hence, in his view, Green 023 was used in relatively close proximity
to the other mobiles each time.8060 The consecutive use of Green 023 with the other mobiles within
ten minutes occurred throughout the day and night from 07:00 to 02:00, and also across a wide
geographical area within Beirut and Jounieh.8061
4232. Of the 129 times that Green 023 was used within ten minutes of the other mobiles, in nine
per cent of cases it shared the same cell as mobile 944. Fifty-three per cent of these activations
were of cell towers less than one kilometre apart. In 18 per cent of the consecutive use within a
ten-minute span, Green 023 activated a cell tower between one and two kilometres from the cell
tower activated by mobiles 354, 663 or 944. Nineteen per cent of the activations were of cell towers
over two kilometres apart.8062
4233. Mr Philips and Mr Donaldson analysed examples of the common movement of Green 023
with mobiles 354, 663 and 944 inside and outside of Beirut over the 15 days of interest.8063 Green
023 moved significantly over these 15 days outside of its most activated cells, namely, the
adjoining ROUEIS3 and BRANJE3 cells in south Beirut. These two cells accounted for 30 per
cent of its activations.

8058

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 216,
239.
8059
Exhibit P2023.3, para. 337.
8060
Andrew Donaldson, T. 17 July 2017, pp 38-39.
8061
Exhibit P2023.3, para. 338.
8062
Exhibit P2023.3, para. 337; Andrew Donaldson, T. 17 July 2017, pp 38-45, 93-94.
8063
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 32,
36-37, 4148, 56, 60-61, 64-65, 70-71, 84-85, 110, 113-116, 123, 130, 145-149, 156-157, 159-160, 165, 180, 189, 199,
205, 207, 223, 225, 228, 231-232, 237; exhibit P2023.3, paras 331-349; exhibit P1113 (Expert report of John Edward
Philips – Revised single user analysis, with end cell review), pp 80-81, 89, 93.
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4234. Illustrating common movement of the personal and network mobiles, Mr Philips concluded
that based on the cell activations by Green 023, it ‘may be co-located’ with either mobile 663 or
994, over the following days:8064
In September 2004, on:
Tuesday 28 September, in the afternoon, in activating cells near in eastern Beirut between

•

15:59 and 16:07. And in the evening in activating cells in Al-Khayat, to the north of the
cells in Hadath;8065
Wednesday 29 September, in the late evening, in activating cells providing coverage to

•

Jounieh, which is around 20 kilometres north of Beirut;8066 and
Thursday 30 September, in the afternoon in activating cells in Al-Khayat; and in the late

•

evening in activating cells in Ganoum in Beirut.8067
In October 2004, on:

•

Friday 1 October in the early hours in activating cells providing coverage to Jounieh;8068
and

•

Wednesday 20 October, in the evening, in activating cells near the port in Beirut. 8069

In December 2004 on:

•

Tuesday 21 December, while activating cells in Jounieh, in the evening, (assessed as ‘may
not preclude co-location’).8070

8064
Mr Donaldson, by contrast, simply asserted co-location. Exhibit P2303.3, para. 338, stating that ‘The co-location
was constant’.
8065
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 3637, 40-41; exhibit P1935, slide 85.
8066
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 56.
8067
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 6061, 64-65.
8068
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 6870.
8069
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 8385.
8070
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 106;
exhibit P1935, slides 125, 127.
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In January 2005, on:

•

Wednesday 12 January, in the evening, activating cells near the Lebanese Arab University
in Beirut; and later in Beirut;8071

•

Saturday 15 January, in the evening, activating cells in eastern Beirut; and then later in the
evening, to the north of Beirut; and much later in the evening in activating cells near Faraya,
50 plus kilometres north-west of Beirut;8072

•

Tuesday 18 January, activating cells near the port in Beirut in the afternoon; 8073

•

Wednesday 19 January, in the early hours of the morning, activating cells near Jounieh;
and in the evening in eastern Beirut;8074

•

Friday 28 January, in the afternoon, activating cells on the road north of Beirut and calls
that would not preclude co-location; and in Jounieh in the evening;8075 and

•

Monday 31 January, in the morning in eastern Beirut near the coast.8076

4235. In his court presentation slides, Mr Philips demonstrated the common movements of Green
023, mobiles 663 and 354 and sequential mobile 944 on seven days: 28, 29 September, 21
December 2005, 15, 18, 28 January and 12 February 2005.8077
4236. As examples of the details of three of the days referred to in the bullet points immediately
above, namely on Tuesday 28 September 2004, Tuesday 21 December 2004 and Saturday
15 January 2005, Mr Philips made the following analyses.

8071

Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 129130.
8072
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 147149; exhibit P1935, slides 148-149, 155, 158.
8073
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 159;
exhibit P1935, slide 172.
8074
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 164165, 180-181; exhibit P1113 (Expert report of John Edward Philips – Revised single user analysis, with end cell
review), p. 89.
8075
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 188189; exhibit P1935, slides 18-186.
8076
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), pp 204205.
8077
John Edward Philips, T. 20 April 2017, pp 71-104; exhibit P1935, slides 78-198.
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4237. On Tuesday 28 September 2004, Green 023 and mobile 663 had calls at 15:29 and 15:40.
In his view, they possibly co-located as they activated Alfa’s OGER3 and Touch’s Ain Tineh_C
overlapping cells, in south-west Beirut. At 15:51, mobile 354 connected to the same Touch cell.
At 15:59, mobile 663 moved in easterly direction to the Green Tower_B cell, and eight minutes
later Green 023 used a cell that had overlapping predicted best server coverage, MSAYBT2. At
16:26, mobile 944 activated KHAYAT2.8078 The map immediately below shows the coverage
areas of the cell activated by the four mobiles in the afternoon on 28 September 2004:

8078

John Edward Philips, T. 20 April 2017, pp 71-81; exhibit P1935, slides 80-86.
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Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine—exhibit
P1937, p. 36
4238. Mr Philips testified that from 19:20, Green 023, mobile 663 and 944 moved in concert to
southern Beirut, where the three possibly co-located for seven pairs of calls from 20:52 to
23:32.8079
4239. The second example is in the evening on Tuesday 21 December 2004 when mobiles 663
and 944 moved from central Beirut to the Junieh area. At 19:45 and 19:46, Green 023 and
8079

John Edward Philips, T. 20 April 2017, pp 77-81; exhibit P1935, slides 87-105.
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mobile 944 connected to two cells on Alfa’s JOUNIE tower, cells 1 and 3.8080 By 20:36, mobiles
663 and 944 moved further north and, in Mr Philips’s view, possibly co-located for three pairs of
calls connecting to Casino_B, Kfar Hbab_A and MAAMEL1.8081 Green 023’s and sequential
mobile 944’s activation of the JOUNIE tower’s cells is depicted below:

Exhibit P1935 (PowerPoint presentation on single user analysis, John Edward Philips),
slide 217
4240. The third example is of Saturday 15 January 2005, when Green 023 and mobiles 663 and
944 possibly co-located while connecting to Alfa’s FURN3 and Touch’s Furn Chebbak_C for calls
at 18:42, 18:49, 18:51 and 18:55. Approximately an hour later, mobiles 663 and 944 moved northeast of Beirut along the coastal road, where Green 023 and mobile 663, in Mr Philips’s view,
possibly co-located connecting to JALDIB4 and Zalka Coast_A, respectively. Later, the two

8080
8081

John Edward Philips, T. 20 April 2017, pp 84-88; exhibit P1935, slides 119-127.
John Edward Philips, T. 20 April 2017, pp 87-88; exhibit P1935, slides 128-132.
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mobiles moved to the Faqra area and activated cells with overlapping predicted coverage areas,
OUYOUN3 and Faraya_A, meaning that they may have co-located.8082 Mr Philips demonstrated
these possible co-locations on the maps extracted from his report:

Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine—exhibit
P1937, p. 145

8082

John Edward Philips, T. 20 April 2017, pp 88-95; exhibit P1935, slides 146-158.
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Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine—exhibit
P1937, p. 147
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Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine—exhibit
P1937, p. 149
4241. Mr Philips testified that Green 023 had no cell activations that would have precluded its
possible co-location with the other three mobiles.8083
(b)

Findings

4242. Mr Donaldson, unlike the Prosecution’s cell site expert, Mr Philips, positively concluded
that Green 023 was attributable to the user of mobiles 663, 354 and 944, which in turn were

8083

John Edward Philips, T. 20 April 2017, pp 104-105, T. 24 April 2017, p. 74; exhibit P1935, slide 505.
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attributable to Mr Badreddine. Through its co-location with these three mobiles, Mr Donaldson
concluded that Green 023 was attributable to Mr Badreddine.8084
4243. He determined that, given that Green 023 formed part of a closed network of three
mobiles—without any identifying details—his main basis for attributing it to Mr Badreddine was
its geographic profile and co-location with mobiles 944, 354 and 663, which he attributed to Mr
Badreddine.
4244. Mr Donaldson observed a pattern that in his view was beyond coincidence. For its 57 days
of use in the attribution period, Green 023 jointly and consistently moved with the other three
mobiles in all areas and at all times of day, and was used in close proximity with them.
4245. Mr Philips, by contrast, concluded that, ‘Over the entire period under review, all mobile
phones are consistent with being used by a single person with no exceptions’.8085 The Trial
Chamber, for the reasons explained in assessing single user attribution, has preferred the evidence
of Mr Philips over that of Mr Donaldson on any technical cell site matters, including possible
dislocations, which he was able to explain technically.
4246. To find that Mr Badreddine was using Green 023 at all relevant times pleaded in the
amended consolidated indictment, the Trial Chamber has to be satisfied that Mr Badreddine was
using the personal mobiles attributed to him, and that they were co-locating with Green 023. It
then has to find that the co-location was such that these mobiles, including Green 023, had a single
user, namely Mr Badreddine, and that this is the only conclusion reasonably available from the
evidence.
4247. Green 023’s contact profile is limited to contacting Green 071 and Green 300. This does
not assist with attribution. As both Mr Philips and Mr Donaldson observed, and as is evident in
the call sequence tables, Green 023 was never in contact with the other personal mobiles.
4248. Mr Philips found that only 29 of the 1,421 calls overlapped in time. This is explicable by
two things. First, if someone is carrying four mobiles around and making and receiving as many
calls as is the case here, overlapping calls must be inevitable. Second, the network clocks are not

8084
8085

Exhibit P2023.3, paras 304, 317.
Exhibit P1937 (Expert report of John Edward Philips – Single user analysis, Suspect 2, Mr Badreddine), p. 3.
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synchronised and potential time differences between the two networks make it likely that some of
the calls may not have overlapped at all.
4249. The call sequence tables show some limited yet explicable instances where some of the
four mobiles may not have used the same cell or cells with overlapping best server coverage. Of
the 1,421 calls Mr Philips reviewed, however, he identified only five instances in which it was
possible that two of the mobiles did not use the same cell or cells with overlapping best server
coverage. However, he explained each instance to the Trial Chamber’s satisfaction, clarifying that
fragmented best server coverage extends beyond the areas of the best server coverage plots, thus
making these ‘anomalies’ possible.
4250. Mr Philips, in all of his cell site attribution work, emphasised that it is the combination of
the period and frequency of calls and the movement of the mobiles that permits a conclusion, based
on co-location, that the mobiles had a single user.
4251. Regarding the number of calls here, the figure is significant, namely 1,421 calls of four
mobiles occurring on 15 days when the Green mobile was in use. Regarding the period, fifteen
days is not particularly long, but its length is sufficient for clear patterns to emerge.
4252. More significantly, Mr Philips concluded that Green 023 had 55 possible co-locations with
one of Mr Badreddine’s other mobiles, 42 with personal mobile 663, nine with sequential mobile
944 and four with personal mobile 354.
4253. Green 023 may have co-located with the other mobiles on fourteen days, on 28, 29, and 30
September, 1 and 20 October 2004, 11, 12, 15, 18, 19, 28 and 31 January, 11 and 12 February
2005. Thirty-one of the possibly co-locating call pairs occurred within five minutes. Cell
activations of further 41 pairs of calls with mobiles 663 and 944, Mr Philips concluded, would not
preclude the mobiles’ co-location with Green 023. Mr Philips also testified and explained in detail
that the cell data of the four mobiles did not demonstrate dislocation of the mobiles.
4254. On the third element, that of movement, Green 023, as illustrated above, moved well
outside of its most used cells in southern Beirut, and far, and often, over the 15 days analysed. This
provides some convincing evidence of common movement between the personal mobiles
attributed to Mr Badreddine and the Green network mobile 023.
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4255. The evidence is that Mr Badreddine had a primary residence somewhere in the suburbs of
south Beirut, but exactly where is difficult to ascertain. There is also evidence—but stronger as it
was witness testimony that could be challenged in court—that he used an apartment in coastal
Jounieh, 20 or so kilometres to the north of Beirut. The cell site evidence shows the fairly frequent
movements of his three personal mobiles between these two locations. It also shows that Green
023 activated cells covering Jounieh on five of the 15 days analysed, and in a manner that shows
co-location with his personal mobiles.
4256. This leads to the issue of whether the pattern of co-location is such that is beyond
coincidence and the only reasonable conclusion available from the totality of evidence is that the
four mobiles had a single user who was Mr Badreddine.
4257. The Trial Chamber has carefully assessed the evidence in its totality and, in light of its
findings above, finds that Mr Badreddine was the user of mobiles 354, 663 and 944. The colocation of Green 023 with other personal mobiles, in the Trial Chamber’s view, cannot be
explained by mere coincidence. Green 023’s and the personal mobiles’ common activations of its
most used cells in southern Beirut, combined with activations in the same cells or cells with
overlapping best server coverage areas often within minutes of calls in areas outside of these cells,
provides convincing evidence that the four mobiles had a single user. In this regard, the common
movement of the mobiles outside of southern Beirut is particularly convincing.
4258. A strong basis for finding that Mr Badreddine was using all four mobiles comes from the
geographic profile, in particular, the distinctive split between southern Beirut and the Jounieh area,
which Green 023 shared with the other three mobiles. The consistent evidence shows that all four
mobiles jointly split their use between these two geographically different and relatively distant
locations, in both of which Mr Badreddine used apartments.
4259. Mr Donaldson first identified a pattern of mobiles 663 and 944 consistently sharing all 57
days of use and moving together with Green 023. Mobile 354 shared 37 days of use during which
it also moved with Green 023. The co-location in his view was constant and the consecutive uses
within ten minutes occurred throughout the day and night across a wide geographical area in Beirut
and Jounieh. For Green 023, the best server coverage of its top two cells used was in the southern
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suburbs of Beirut and the best server coverage of the third top ranked cell was in Jounieh. Notably,
mobile 944 used as its top cell the same as Green 023.
4260. Further, in the Trial Chamber’s view, it is significant that Green 023 used only one handset
throughout the attribution period, and that it was the only mobile that ever used this handset in
Lebanon.
4261. Combined, these facts strongly support the conclusion that Green 023’s user remained the
same throughout the specified attribution period. The movement between southern Beirut and the
cells covering Jounieh is, in this respect, particularly convincing.
4262. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Badreddine used
Green 023, from at least Monday 6 September 2004 until Monday 14 February 2005. There is no
evidence suggesting that anyone else was using the mobile in that period. It is therefore satisfied
beyond reasonable doubt that he was the single user of the mobile in this period and was using it
in all calls pleaded in and relevant to the amended consolidated indictment. This is the only
conclusion reasonably available from the totality of the evidence.
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X.

CHRONOLOGY OF NETWORK MOBILE ACTIVITY
BEFORE MR HARIRI’S ASSASSINATION ON
MONDAY 14 FEBRUARY 2005

A.

Summary of findings

4263. In the months before Mr Hariri’s assassination, the Blue, Red and Yellow networks—and
specifically the six core Red mobiles, the six core Blue mobiles and the four core Yellow
mobiles—conducted observations and surveillance of Mr Hariri and his movements. On 39 days
between Wednesday 20 October 2004 and Monday 14 February 2005, there was significant
network activity in the area of his home, Quraitem Palace.
4264. On fourteen days between Thursday 11 November 2004 and Monday 14 February 2005,
network mobiles ‘followed’ Mr Hariri’s security detail. This showed an unequivocal pattern of the
network mobiles shadowing Mr Hariri. On some of these days, and on others in the same period,
network mobiles connected to cells providing coverage to locations relevant to Mr Hariri, such as
Quraitem Palace. Some of the surveillance, especially in the weeks before Mr Hariri’s death, was
clearly connected with the assassination. These network mobiles generally activated cells near
Quraitem Palace when Mr Hariri was present there.
4265. The Red network, apart from its surveillance activities, also had a crucial role in executing
the attack on 14 February 2005. It was, as the Prosecution alleged, the assassination team or
network.
4266. The Red mobiles were active in the area of Quraitem Palace in the morning and then in the
Parliament and crime scene area. In the last two hours before the attack, 33 calls were made
between the six Red mobiles. Significantly, between 12:49 and 12:53:42, Mr Ayyash’s Red 741,
Subject 5’s Red 636, Subject 6’s Red 678, Subject 7’s Red 946, Subject 8’s Red 893 and Subject
9’s Red 652 were involved in the final seven calls of this network. The explosion that killed Mr
Hariri and others occurred at 12:55:05. After the explosion, none of the mobiles in the Red network
were ever used again.
4267. Some calls between the mobiles in the different networks were ‘sequential’ in the sense
that they appeared to follow each other, but whether they can be deemed hierarchical—and if so
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in which direction—was not established. In addition, there were insufficient Green network calls
to allow the Trial Chamber to link them to pleaded events, which would have provided the
necessary factual context. The Green network had the appearance of a triangular framework with
Mr Merhi’s attributed Green 071 and Mr Ayyash’s Green 300 never calling each other but only
communicating with Green 023, which the Prosecution attributes to Mr Badreddine.
4268. Some of the core users of the Red, Yellow, Green and Blue networks had a common
mission, namely the assassination of Mr Hariri. The evidence is insufficient to establish that all
surveillance by network mobile users in the months preceding Mr Hariri’s death was a preparatory
act for the assassination and hence connected with it. However, the only conclusion available from
the totality of the evidence is that the network mobiles were engaged in surveillance of Mr Hariri
in the months prior to the attack, and that a portion of it was preparatory work for his assassination.

B.

The Prosecution’s allegations of preparatory network surveillance
between 11 November 2004 and 14 February 2005

4269. The Prosecutor pleads in the amended consolidated indictment that five interconnected
mobile phone groups, four of which operated as networks, were involved in Mr Hariri’s
assassination.8086 The amended consolidated indictment specifies of the users of these network
mobiles, that:

•

‘Mr Ayyash and ‘S5, S6, S7, S8, S9, S10, S11, S12, S14 and S23 observed HARIRI on a
number of days prior to the attack. These observations were preparatory steps for the
assassination;’8087

•

‘Observations of HARIRI occurred on 10 days between 20 October and 10 November
2004;’8088 and

•

‘On at least 20 days between 11 November 2004 and 14 February 2005, AYYASH, S5,

S6, S7, S8, S9, S10, S11, S12, S14 and S23, communicating on their Blue Network phones
and/or Yellow Network phones, and/or as of 14 January 2005, their respective Red

Network phones, carried out acts in preparation for the attack including observation and
8086
8087
8088

Amended consolidated indictment, para. 14.
Amended consolidated indictment, para. 20.
Amended consolidated indictment, para. 21.
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surveillance, in order to learn the routes and movements of his convoy and the position of
HARIRI’s vehicle within it. Surveillance occurred on at least 15 days and in particular on
11 November 2004, 1, 7, 14, 20, 28 and 31 January 2005, and 3, 4, 7, 8, 9, 10, 11 and 12
February 2005. By doing so, AYYASH and the assassination team determined the most
suitable day, location and method for the attack, which they then executed on 14 February
2005.’8089
4270. The Green network, it is alleged, was a coordination network used exclusively by Mr
Badreddine, Mr Ayyash and Mr Merhi. The Yellow, Blue and Red networks were used for various
preparatory tasks, including surveillance.8090 The three Purple mobiles, alleged to have been used
by Mr Merhi, Mr Oneissi and Mr Sabra, were used to coordinate the false claim of
responsibility.8091
4271. Mr Ayyash, Mr Merhi and Mr Badreddine are pleaded to have agreed to commit a terrorist
act by means of an explosive device in order to assassinate Mr Hariri between 11 November 2004
and the morning of 14 February 2005 before the explosion. The date of Mr Oneissi’s and Mr
Sabra’s entry into the same conspiracy is pleaded as 22 December 2004.8092
4272. The attribution of various mobiles to each Accused and Mr Badreddine is separately
addressed in respect of each person.8093 The Prosecution’s case relies on the following attributions,
namely, that:

•

The user of Yellow 294, Red 741, Blue 233, Blue 3228094 and Green 300 was Mr Ayyash;

•

The user of Green 023 was Mr Badreddine; and

•

The user of Green 071 was Mr Merhi.

8089

Amended consolidated indictment, para. 22.
Amended consolidated indictment, para. 19 (a) and (b).
8091
Amended consolidated indictment, para. 15 (e).
8092
Amended consolidated indictment, para. 48 (a), (c).
8093
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’.
8094
The amended consolidated indictment alleges that Subject 14 (S14) was the user of Blue 322 (amended
consolidated indictment, p. 11). The Prosecution final trial brief clarifies that while S14 was its user as of 6 January
2005, Mr Ayyash was its user between 18 October 2004 and 27 December 2004. Prosecution final trial brief, Annex
E, p. 2; Prosecution closing submissions, T. 11 September 2018, p. 31.
8090
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4273. The Prosecution also alleges that the unidentified Subjects 5, 6, 7, 8 and 9 were the single
users of the following multiple network mobiles:

•

Subject 5: Red 636 and Blue 585;

•

Subject 6: Red 678, Blue 610 and Yellow 457;

•

Subject 7: Red 946, Blue 324;

•

Subject 8: Red 893, Blue 817 and Yellow 933; and

•

Subject 9: Red 652, Blue 864 and Yellow 024.

4274. The Trial Chamber has positively found that the evidence establishes that Subject 6 was
the single user of Red 678 and Blue 610.8095
4275. The amended consolidated indictment contains the graphic below setting out who was
allegedly using each of the network mobiles and the three Purple mobiles. A cursory glance at it
shows just how difficult it is to unravel who was using the mobiles on each of the days pleaded on
which surveillance connected with the assassination occurred: 8096

See chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (G) ‘The
networks’ common mission’, paras 2396, 2424, fn. 5048.
8096
Amended consolidated indictment, para. 19.
8095
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C.

Summary of the evidence

4276. Most of the evidence relates to the activity of a large number of network mobiles (27) in
the months before Monday 14 February 2005. The evidence of this activity and the locations of
those mobiles is juxtaposed against Mr Hariri’s movements and other events relevant to the attack.
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As is noted above in analysing the political background, the attack did not occur in a political or
historical vacuum. The Prosecution relied on its investigator, Mr Gary Platt, for his expert opinion
as to the significance of many of the network activities. It relied on its cell site expert, Mr J. E.
Philips, for analysis of the cell site evidence and explanations as to what he thought was occurring,
and particularly in relation to what he described as ‘mission phones’ that were engaged in criminal
activities.

1.

Some networks commence activity—Friday 24 September 2004 to
Saturday 9 October 2004

4277. On the Prosecution’s pleaded case the three-mobile Green network, comprising Mr
Badreddine’s Green 023, Mr Ayyash’s Green 300 and Mr Merhi’s Green 971, operated from at
least Thursday 30 September 2004 until Monday 14 February 2005.
4278. On Friday 24 September 2004, Mr Merhi’s attributed Green 071 called Mr Badreddine’s
Green 023.8097 Until Tuesday 12 October 2004, these two mobiles were in contact 23 times on ten
days.8098 Six days later, on 30 September 2004, Mr Ayyash’s Green 300 called Mr Badreddine’s
Green 023.8099 Until 12 October 2004, these two mobiles were in contact 13 times on six days.8100
4279. The mobiles had been in contact with Green 023 before,8101 but the Prosecution attributes
Green 300 to Mr Ayyash and Green 071 to Mr Merhi only as of the above dates, namely 30 and
24 September 2004 respectively.8102 On Wednesday 13 and Tuesday 19 October 2004, Mr
Ayyash’s Green 300 called Mr Badreddine’s Green 023.8103
4280. Shortly after one of the contacts between Mr Ayyash’s Green 300 and Mr Badreddine’s
Green 023 on Thursday 30 September 2004, Mr Ayyash’s Yellow 294 called Yellow 024.8104 From

8097

Exhibit P1205 (Call sequence table of Green 071), p. 7; exhibit P1211 (Call sequence table of Green 023), p. 1.
Exhibit P1783 (Expert report of Gary Platt - Chronology), para. 69. See also exhibit P1205, pp 7-8; exhibit P1211,
pp 1-2.
8099
Exhibit P1207 (Call sequence table of Green 300), p. 2; exhibit P1211, p. 2.
8100
Exhibit P1783, para. 70. See also exhibit P1207, p. 2; exhibit P1211, p. 2.
8101
Exhibit P1211, p. 1.
8102
Prosecution final trial brief, paras 140, 260.
8103
Exhibit P1207, p. 2; exhibit P1783, paras 74, 81.
8104
Exhibit P1211, p. 2; exhibit P1240 (Call sequence table of Yellow 294), p. 44.
8098
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Wednesday 1 September until Tuesday 12 October 2004, on the Prosecution’s pleaded case, the
13 yellow mobiles were active.8105
4281. According to the Prosecution, Subject 7 was the single user of Blue 324 and Red 946, and
Subject 5 used both Blue 585 and Red 636. Both were also members of the Red network
assassination team. On Monday 18 October 2004, Blue 324 and Blue 322 were in contact with
each other for the first time.8106 Blue 324 called Blue 585 and Blue 585 called Blue 322.8107

2.

Surveillance of Mr Hariri and preparations for the attack—Wednesday
20 October 2004 to Sunday 13 February 2005

4282. The Prosecution’s evidence of the Blue network mobile activity, and specifically that of
Mr Ayyash’s Blue 322, Blue 324 and Blue 585, is intended to establish the conspirators’
preparatory actions for the attack. The evidence suggests a frequent presence of Blue 324 and Blue
585 in the area around Mr Hariri’s residence at Quraitem Palace and at other locations where Mr
Hariri was present.
4283. Conversely, when Mr Hariri was out of Lebanon, the Blue mobiles did not frequent the
Quraitem Palace area. On the Prosecution’s case, this pattern demonstrates surveillance of Mr
Hariri in preparation for his assassination.
(a)

Evidence of surveillance generally

4284. The Trial Chamber received evidence that Mr Hariri and his convoy were under
surveillance in the period immediately before his assassination.8108 Several members of Mr Hariri’s
security detail, and his employee Witness PRH277, stated that the Lebanese security services

8105

Exhibit P1783 (Expert report of Gary Platt - Chronology), para. 72; exhibit P517 (Call sequence table of Yellow
120), pp 27-28; exhibit P1240, pp 40-45; exhibit P1241 (Call sequence table of Yellow 618), pp 12-15; exhibit P1242
(Call sequence table of Yellow 425), pp 19-21; exhibit P1243 (Call sequence table of Yellow 932), pp 32-39; exhibit
P1244 (Call sequence table of Yellow 024), pp 23-28; exhibit P1245 (Call sequence table of Yellow 078), pp 17-21;
exhibit P1246 (Call sequence table of Yellow 170), pp 20-21; exhibit P1247 (Call sequence table of Yellow 933), pp
46-49; exhibit P1248 (Call sequence table of Yellow 669), pp 72-75; exhibit P1249 (Call sequence table of Yellow
513), pp 53-59; exhibit P1250 (Call sequence table of Yellow 763), pp 23-25; exhibit P1252 (Call sequence table of
Yellow 457), pp 45-52.
8106
Exhibit P1225 (Call sequence table of Blue 324), p. 1; exhibit P1229 (Call sequence table of Blue 585), p. 1;
exhibit P1236 (Call sequence table of Blue 322), p. 1; exhibit P1783 (Expert report of Gary Platt - Chronology), paras
78-79.
8107
Exhibit P1225, p. 1; exhibit P1229, p. 1; exhibit P1236, p. 1.
8108
This is detailed in analysing the political background to the events in chapter IV ‘Historical and political
background to the attack’.
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including the ISF were conducting surveillance of him.8109 Three witnesses, Mr Tarek Soubra,
Witness PRH009 and Witness 277, provided evidence that Mr Hariri was also under surveillance
by others, or by people they could not identify.8110
4285. Witness 277 stated that ‘many groups were trying to monitor’ Mr Hariri’s movements. He
described ‘blatant incidents’ when they received word that the ‘ISF and other individuals’ were
‘watching the palace in an overt manner’. In 2005, ‘this occurred at least two or three times outfront
of Quraitem Palace. There would be a group of four or five ISF officers in plainclothes’, who
would tell them when asked, that ‘they were on an official mission’. They would not tell them who
the target of their surveillance was but the security detail knew that it was Mr Hariri, and ‘we
assumed that they were sent by ISF General Ali AL-HAJJ’.8111
4286. Mr Soubra, a bodyguard in Mr Hariri’s convoy, stated that in the week before the attack —
during a tour of several churches—he saw people on the roofs with binoculars watching the
convoy, while others were following them on motorcycles. He described noticing ‘several
informants around the palace, and they would pretend to be reading papers or doing anything’.
And when Mr Hariri visited the distribution centre in Verdun on Saturday 14 February 2005,
during the so-called olive oil crisis, he saw that some ‘persons were on the roof a building in front
of it’.8112
4287. Witness 009, another member of Mr Hariri’s security detail,8113 described the same
incident and said the security detail had been unable to identify who they were.8114 Others
recognised some of them as ISF personnel.8115 Mr Hariri’s advisor, Mr Ghazi El-Youssef, testified
that Mr Hariri knew that his landlines were tapped and monitored, while Witness 277 stated that

8109

Witness PRH357, T. 3 June 2015, pp 43-45, 47-49; Witness PRH009, T. 12 October 2016, pp 30-35, 42-51, 5459, 63 (partly private session), T. 13 October 2016, p. 38 (private session); exhibit P1185 (Statement of Witness
PRH009), p. 6; exhibit P1195 (Witness PRH277’s statements), ERNs 60300182, 60300219; exhibit P336 (Statement
of Tarek Soubra), para. 42; Witness PRH101, T. 7 October 2016, pp 17-21, 70-72.
8110
Exhibit P336 (Statement of Tarek Soubra), para. 42; Witness PRH009, T. 12 October 2016, pp 64-65; exhibit
P1185 (Statement of Witness PRH009), p. 10; exhibit P1195 (Witness PRH277’s statements), ERN 60300219.
8111
Exhibit P1195 (Witness PRH277’s statements), statement of 2 June 2010, para. 21.
8112
Exhibit P336 (Statement of Tarek Soubra), paras 42, 46.
8113
Witness PRH009, T. 11 October 2016, pp 16-17; exhibit P1185 (Statement of Witness PRH009), pp 2-3.
8114
Witness PRH009, T. 12 October 2016, pp 64-65.
8115
Witness PRH009, T. 11 October 2016, pp 63-64. The ISF people working with Mr Soubra said that ‘that they
recognised some of these people from training and that they were ISF personnel’; exhibit P336 (Statement of Tarek
Soubra), para. 42.
Case No. STL-11-01/T/TC

1390 of 2642

18 August 2020

R333376

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Hariri sometimes used a satellite line ‘with the assumption that it would be harder to
monitor’.8116
4288. The surveillance immediately referred to above is of an obvious kind. It appears designed
to either harass or let the target know that they are under watch. It is not professional covert
surveillance. In some instances, the ISF officials engaged in it even admitted to it when challenged.
The surveillance the Prosecution alleges occurred was covert, as is shown by the use of anonymous
mobiles in networks in which the members only communicated with each other.
(b)

Wednesday 20 October 2004

4289. On Wednesday 20 October 2004, between 10:30 and 14:45, Mr Hariri had appointments
outside Quraitem Palace, including at the Grand Serail (the Lebanese prime minister’s office), with
the speaker of the Lebanese Parliament, Mr Nabih Berri, in Nejmeh Square, from 11:40 to 11:55,
and at 14:40 with President Emile Lahoud, at his official residence, Baabda Palace.8117 At this
meeting, he submitted his resignation as prime minister. During the day a number of visitors,
including the US and French ambassadors, met Mr Hariri at Quraitem Palace.8118 Its visitor
logbook recorded visitors and their entry and exit times.8119
4290. Blue network mobiles were near Quraitem Palace that day. The Touch cell providing the
predicted best server coverage to Quraitem Palace was LAU_Beirut_A.8120 At 10:32 and 16:32,
Blue 585 called Blue 324 with each connecting to Tallet_Druz_A.8121 At 15:10, Blue 322 called
Blue 585, which connected to Concorde_B.8122

8116

Ghazi El-Youssef, T. 20 March 2015, p. 16, referring to arrests during the ‘olive oil crisis’ on Thursday 10
February 2005; exhibit P1195 (Witness PRH277’s statements), statement of 2 June 2010, para. 13.
8117
Exhibit P303 (Press releases), ERN D0004755; exhibit P452 (Press release, 20 October 2004), p. 2; exhibit P532
(UNIC press review, 21 October 2004), ERN D0411974; exhibit P1783 (Expert report of Gary Platt – Chronology),
paras 83, 89.
8118
Exhibit P301 (Visitor logbook for Quraitem Palace), pp 250-252; exhibit P303, ERNs D0004739-D0004740;
exhibit P452, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 89. See also Mohammed
Mneimneh, T. 11 November 2014, pp 51, 59-60.
8119
Mohammed Mneimneh, T. 11 November 2014, pp 43-44.
8120
Exhibit P663 (Statement of Andrew Fahey), annex 1, no. 116; exhibit P1122 (ArcView shape files Touch).
8121
Exhibit P1225, p. 1; exhibit P1229, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 85, 88,
91. Tallet_Druz_A is adjacent to Fadlallah_A, which is adjacent to LAU_Beirut_A; exhibit P1122.
8122
Exhibit P1236, p. 1; exhibit P1229, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 90.
Concorde_B borders Tallet_Druz_A. Exhibit P1122.
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4291. Mr Platt commented that this first activity there does not necessarily mean that they were
conducting ‘direct surveillance’.8123 In his view, the relevant subjects were involved in ‘preparing
surveillance’, in a scoping or intelligence gathering phase.8124
4292. In the evening, Mr Badreddine’s Green 023 and Mr Ayyash’s Green 300 were in contact,
with Green 023 calling three times and Green 300 calling once.8125 In Mr Platt’s opinion, since the
final two Green calls—at 21:10 and 21:19—connected first to adjoining and then to the same cells,
this pattern is consistent with the users of these two mobiles having met. 8126
4293. For illustration purposes, below is a map created by Mr Platt plotting some of the relevant
cell coverage areas. Quraitem Palace is marked as ‘QP’:

8123

Gary Platt, T. 19 January 2017, p. 9.
Gary Platt, T. 19 January 2017, p. 10.
8125
Exhibit P1207, pp 2-3.
8126
Gary Platt, T. 19 January 2017, pp 19-20. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 119.
8124
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Exhibit P1783 (Expert Report of Gary Platt - Chronology), p. 53
4294. Using the Prosecution’s electronic presentation of evidence software, exhibit P592.1, the
Trial Chamber, to aid readability of this section, created the maps below. These show the Touch
and Alfa cells providing predicted best server coverage within 500 metres, and between 500 and
1,000 metres, of Quraitem Palace:
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Touch cells providing best server coverage to and within 500 metres of Quraitem Palace
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Touch cells providing best server coverage between 500 and 1,000 metres of Quraitem Palace
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Alfa cells providing best server coverage to and within 500 metres of Quraitem Palace
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Alfa cells providing best server coverage between 500 and 1,000 metres of Quraitem Palace
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4295. Mr Platt also listed Alfa and Touch cells providing coverage within a 500-metre and a
1,000-metre radius of Quraitem Palace.8127 Those within a 500-metre radius were:

8127

Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1264-1265. While Blue mobiles may have
activated more cells in the two tables than set out by the Trial Chamber below, the Trial Chamber focused on those
activations that Mr Platt specifically relied upon in his report in relation to the alleged surveillance of Mr Hariri. Mr
Platt also lists all cells ‘that are known to have alternate spellings’. Exhibit P1783 (Expert report of Gary Platt –
Chronology), pp 446-456.
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4296. Those within a 500-1,000-metre radius were:

4297. According to Mr Platt, an activation of cells providing coverage within a 500 metre of
Quraitem Palace was consistent with the relevant mobile being in its ‘vicinity’. He defined the
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activation of cells providing coverage within a 500 to 1000 metre radius of Quraitem Palace as
consistent with the mobile being in the ‘area’ of that location.8128
(c)

Thursday 21 October 2004

4298. In the afternoon of Thursday 21 October 2004, Blue 324 and Blue 585 were in contact
while in the area of Quraitem Palace.8129 Later that evening, Blue 585 called Blue 322 and Blue
324, each twice.8130 Blue 322 called Blue 585 once.8131 On that day, Mr Hariri received several
visitors at Quraitem Palace.8132
(d)

Friday 22 October 2004

4299. On Friday 22 October 2004, Mr Hariri received visitors at Quraitem Palace, including the
ambassadors of Germany and Saudi Arabia and Mr Karami.8133 He also visited Mr Marwan
Hamade at his home.8134
4300. On that day, Blue 324 called Blue 585 in the afternoon in the area of Quraitem Palace.8135
Mr Platt testified that the calls of the security detail showed Mr Hariri’s movement from Quraitem
Palace to Mr Hamade’s residence and back to Quraitem Palace.8136 According to Mr Platt, that
Subject 7’s Blue 324 activated the cell Riviera_B at approximately the same time a member of the

8128

Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 22-23, 1264-1265.
At 15:09, Blue 324 and Blue 585 connected to Tallet_Druz_A. At 17:58, Blue 585 connected to Tallet_Druz_A
and Blue 324 connected to Zarif_C, which is adjacent to Tallet_Druz_A. Exhibit P1225, p. 1; exhibit P1229, p. 1;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 97, 100-101; exhibit P112.
8130
Exhibit P1229, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 98, 102.
8131
Exhibit P1229, p. 1; exhibit P1236, p. 1.
8132
Exhibit P301, pp 252-255; exhibit P303, ERN D0004736; exhibit P434 (Press release, 21 October 2004), which
describes a meeting between Mr Hariri and Mr Jumblatt.
8133
Exhibit P301, pp 255-258; exhibit P303, ERNs D0004743-D0004744, D0004782.
8134
Gary Platt, T. 19 January 2017, p. 42. See also Marwan Hamade, T. 8 December 2014, pp 41-42; exhibit P1185
(Statement of Witness PRH009), para. 16; Witness PRH009, T. 12 October 2016, p. 58; Witness PRH101, T. 5
October 2016, p. 52-53, 57, 60, 63, 69-70; Gary Platt, T. 7 February 2017, pp 83-84.
8135
At 16:22, Blue 324 connected to Riviera_B, which is at the coast and compared to LAU_Beirut_A has at least two
other cells in-between. Blue 585 connected to Concorde_B. Exhibit P1225, p. 1; exhibit P1229, p. 1; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 106, 109; exhibit P1122 At 16:06, 16:09, 16:25, 16.26 and 16:31,
the mobiles of some of Mr Hariri’s bodyguards connected to Riviera_B and Riviera_A, which was adjacent to
Riviera_B. At 16. 05, the mobile of a member of Mr Hariri’s security detail had activated cell Concorde_B; at 17:13
the same mobile activated cell LAU_MIC2_A. Exhibit P1334 (Call sequence table for mobile ending in 052), p. 21;
exhibit P1354 (Call sequence table for mobile ending in 520), pp 131-132; exhibit P1332 (Call sequence table for
mobile ending in 973), p. 21; exhibit P1386 (Subscriber note for mobile ending in 520); exhibit P1168 (Statement of
Witness PRH101), p. 1, para. 6; exhibit P1122.
8136
Gary Platt, T. 19 January 2017, p. 42.
8129
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security detail activated Riviera_A was ‘consistent with someone conducting active surveillance
on Mr. Hariri at this time’.8137 Later that evening Blue 585 called Blue 322 and Blue 324.8138
(e)

Saturday 23 to Sunday 31 October 2004

4301. According to a logbook of Mr Hariri’s overseas trips, he was in Paris and Riyadh between
the morning of Sunday 24 and the early evening of Wednesday 27 October 2004.8139 Apart from
one activation on Tuesday 26 October 2004, at 08:59 by Blue 585 (Concorde_B) when it received
a call from Blue 324, there was no Blue mobile activity around Quraitem Palace between 23 and
31 October 2004.8140 On 28 October in the evening, Mr Ayyash’s Green 300 called Mr
Badreddine’s Green 023.8141
(f)

Monday 1 November 2004

4302. On Monday 1 November 2004, at 10:00 and 16:40, Blue 585 called Blue 324 in the area
of Quraitem Palace.8142 Later that evening, Blue 322 called Blue 585.8143 During the day, Mr Hariri
had several meetings at Quraitem Palace, including with the Tunisian and Czech ambassadors.8144
Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023 on that day.8145

8137

Gary Platt, T. 19 January 2017, p. 43.
Exhibit P1229, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 107, 110.
8139
Exhibit P346 (Logbook of Mr Hariri’s trips abroad), p. 5 (ERN 60004133); exhibit P348 (Travel records of Mr
Hariri), ERNs 60141003, 60141005; exhibit P536 (Mr Hariri’s passport), p. 16. See also exhibit P301, p. 259; exhibit
P303, ERNs D0004753, D0004791.
8140
Exhibit P1225, p. 1; exhibit P1229, pp 1-2; exhibit P1236, p. 1. Mr Platt placed Unesco_C within a radius of 5001,000 metres of Quraitem Palace. Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1265. Blue 585
activated Unesco_C on 29 October 2004 at 09:53 when it was called by Blue 324. Exhibit P1229, p. 2. However, Mr
Platt does not appear to rely on this activation to support the theory that there was surveillance of Mr Hariri.
8141
Exhibit P1207, p. 3.
8142
Blue 585 connected to Bay_Rock_Cafe2_A at 10:00 and El_Manara_B at 16:40. Blue 324 connected to
Raoucheh_A at 10:00 and Bay_Rock_Cafe2_A at 16:40. Raoucheh_A and El_Manara_B are adjacent to Fadlallah_C,
which is adjacent to Hamra_West_B, which in turn borders Fadlallah_A. Exhibit P1225, p. 2; exhibit P1229, p. 2;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 115, 119, 121; exhibit P1122. Exhibits P1122 and
P1152 (Atlas of relevant cell sectors), p.148. Regarding Bay_Rock_Cafe2_A, given its name and cell mast location,
the Trial Chamber is satisfied that its predicted coverage area is adjacent to Bay_Rock_Cafe1_A. Bay_Rock_Cafe1_A
is at the coast and compared to LAU_Beirut_A has at least two other cells in-between.
8143
Exhibit P1229, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 116, 122.
8144
Exhibit P301 (Visitor logbook for Quraitem Palace), pp 264-266; exhibit P303, ERNs D0004836-D0004837.
8145
Exhibit P1207, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 117, 120.
8138
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(g)

Tuesday 2 November 2004

4303. On Tuesday 2 November 2004, Blue 324 and Blue 585 were in contact in the area of
Quraitem Palace.8146 That day, Mr Hariri had several visitors at Quraitem Palace, including the
Egyptian ambassador.8147
(h)

Wednesday 3 to Thursday 4 November 2004

4304. On 3 Wednesday November 2004, Blue 585 and Blue 324 were in the area of Quraitem
Palace.8148
4305. Blue 322 called Blue 585 when Blue 585 was in the area of Quraitem Palace.8149 On
Thursday 4 November 2004, there was significant contact—nine times—between Blue 585 and
Blue 324 in the area of Quraitem Palace.8150 From midday on Wednesday 3 November, until
midday on Thursday 4 November 2004, Mr Hariri travelled to Italy, for a private trip.8151 After his
return, Mr Hariri’s visitors at Quraitem Palace included his adviser, Mr Mustafa Nasser, Mr
Bassem El-Sabeh MP and his former finance minister, Mr Fouad Siniora.8152 Later that day Mr
Hariri also travelled to Abu Dhabi, which he left at night to return to Beirut.8153

8146

Blue 324 called Blue 585 at 16:11 with both connecting to Fadlallah_C. At 16:47, Blue 585—at Fadlallah_C—
called Blue 324 at Tallet_Druz_A. Exhibit P1225, p. 2; exhibit P1229, p. 2; exhibit P1783 (Expert report of Gary Platt
– Chronology), para. 125.
8147
Exhibit P301, pp 266-267.
8148
Blue 585—at Tallet_Druz_A—called Blue 324— El_Manara_B—at 10:57. At 16:49, it called again connecting
to Fadlallah_C, with Blue 324 connecting to Bay_Rock_Cafe2_A. Exhibit P1225, p. 2; exhibit P1229, p. 2; Gary Platt,
T. 19 January 2017, pp 82-83.
8149
At 15:31 and 15:58. Blue 585 connected to El_Manara_B. Exhibit P1229, p. 2; exhibit P1236, p. 1.
8150
Blue 324 activated the following cells during these calls: Bay_Rock_Cafe2_A (10:16), Fadlallah_C (11:04),
Concorde_B (11:07), Riad_El_Soloh_B (11:48), El_Manara_B (13:58 and 14:20), Bay_Rock_Cafe2_A (14:30),
Tallet_Druz_C (14:46) and Raoucheh_B (14:55). Blue 585 activated the following cells during these calls:
Concorde_B (10:16), Bay_Rock_Cafe2_A (11:04), El_Manara_B (11:07 and 11:48), Fadlallah_C (13:58),
Fadlallah_A (14:20), Bay_Rock_Cafe2_A (14:30), Fadlallah_C (14:46) and Raoucheh_B (14:55). Tallet_Druz_C is
adjacent to Fadlallah_B. It borders Fadlallah_A. Raoucheh_B is adjacent to Raoucheh_A. Riad_El_Soloh_B is
adjacent to Jesuites_C which provided predicted best server coverage for the Parliament. Exhibit P1122; exhibit
P1225, p. 2; exhibit P1229, pp 2-3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 130-132.
8151
Gary Platt, T. 19 January 2017, pp 80, 87-88, 108; exhibit P346, ERN 60004133; exhibit P348, ERN 60141006;
exhibit P536, p. 23. See also exhibit P301, p. 267.
8152
Exhibit P301, pp 267-268.
8153
Exhibit P303, ERN D0004863; exhibit P346, ERN 60004133; exhibit P348, ERN 60141007; exhibit P536, p. 23;
Gary Platt, T. 19 January 2017, pp 87-88, 100-104; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
129. See also exhibit P301, p. 268.
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(i)

Friday 5 November 2004

4306. On Friday 5 November 2004, Blue 324, from the Parliament area, contacted Blue 585 in
the area of Quraitem Palace.8154 At 12:46, Blue 322 called Blue 585 and a few minutes later Blue
324 called Blue 585.8155 On that day, Mr Hariri received several visitors at Quraitem Palace,
including Mr Michel El-Murr, Mr Hani Hammoud and Mr Hasan Mneimneh.8156 Mr Hariri was
also in the area of Dar El-Fatwa, in south Beirut, during the day.8157
(j)

Saturday 6 November 2004

4307. On Saturday 6 November 2004, Mr Badreddine’s Green 023 received one call from
Mr Ayyash’s Green 300 and one from Mr Merhi’s attributed Green 071.8158
(k)

Monday 8 November 2004

4308. On Monday 8 November 2004, Mr Hariri was at Quraitem Palace during the day receiving
visitors, including his advisers Mr Ghazi El-Youssef and Mr Bassem El-Sabeh, Mr Bassel Fuleihan
MP, who died in the explosion on 14 February 2005, and Mr Ahmad Fatfat MP.8159
4309. Blue 585 and Blue 324 were in contact five times in the area of Quraitem Palace, of the
crimes scene and ‘in the area between’.8160

8154

At 10:15, Blue 324 activated Jesuites_C and Blue 585 activated El_Manara_B. Exhibit P663 (Statement of Andrew
Fahey), annex 1, no. 107; exhibit P1122; exhibit P1225, p. 2; exhibit P1229, p. 3; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 135, 137, 139.
8155
Blue 585 connected to Bay_Rock_Cafe2_A and Raoucheh_B for these calls. Exhibit P1225, p. 2; exhibit P1229,
p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 136, 138-139.
8156
Exhibit P301, pp 268-269; exhibit P303, ERN D0004852.
8157
Exhibit P303, ERNs D0004861-D0004862; exhibit P663 (Statement of Andrew Fahey), annex 1, no. 50; exhibit
P1122.
8158
Exhibit P1211, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 141, 143-144.
8159
Exhibit P301, pp 271-272; exhibit P303, ERNs D0004838-D0004839.
8160
Blue 324 activated the following cells during these calls: Riviera_A (13:22), El_Manara_C (13:50), El_Manara_B
(14:18), Bay_Rock_Cafe2_A (16:44) and Bay_Rock_Cafe1_A (16:46). Blue 585 activated the following cells during
these calls: Fadlallah_B (13:22), BayView_A (13:50), Tallet_Druz_A (14:18), Fadlallah_B (16:44) and Raoucheh_B
(16:46). Exhibit P1225, p. 2; exhibit P1229, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 151,
153-155, 1265-1266, 1268. Mr Platt placed cells Riviera_A and El_Manara_C within a radius of 500-1,000 metres of
Quraitem Palace BayView_A was at the coast adjacent to Riad_El_Soloh_C which provided predicted best server
coverage to the crime scene location. Mr Platt described Riad_El_Soloh_C as also providing coverage within a 500
metre radius of Parliament. Exhibit P663 (Statement of Andrew Fahey), annex 1, no. 69; exhibit P1122.
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4310. Based on the calls of the security detail, Mr Platt concluded that, between 13.09 and 13.27,
Mr Hariri travelled from Quraitem Palace to Mr Hamade’s residence, that he left it sometimes after
14.07 and at 14.27 was ‘probably en route back to Quraitem Palace’. 8161
4311. Mr Platt commented that Subject 7’s Blue 324 activated cell Riviera_A at 13:22—at around
the approximate time Mr Hariri arrived at Mr Hamade’s residence—and that Subject 5’s Blue 585
had moved from ‘the vicinity of Quraitem Palace…to the area of the St. Georges Hotel and St.
Georges Marina’ for the next Blue call, at 13:50.8162 Mr Platt underlined that, during the time the
security detail travelled back to Quraitem Palace, both Blue 324 and Blue 585 connected to cells
in its ‘vicinity’.8163
(l)

Tuesday 9 November 2004

4312. On Tuesday 9 November 2004, at 15:32, Blue 324 called Blue 585, both activating
Fadlallah_B.8164 Mr Hariri was at Quraitem Palace during the day receiving visitors, including the
Australian ambassador.8165
(m)

Wednesday 10 November 2004

4313. On Wednesday 10 November 2004, Blue 585 and Blue 324 were in contact four times in
the area of Quraitem Palace.8166 In the evening, Blue 322 called Blue 585 twice, then Blue 324
called Blue 585 once.8167 Mr Hariri received visitors at Quraitem Palace, including the
ambassadors of Gabon and Jordan.8168 Mr Ayyash’s Green 300 twice called Mr Badreddine’s

8161

Gary Platt, T. 24 January 2017, pp 18-19, 23.
Gary Platt, T. 24 January 2017, p 22-23.
8163
Gary Platt, T. 24 January 2017, pp 23-24.
8164
Exhibit P1225, p. 2; exhibit P1229, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 159,
162.
8165
Exhibit P301, pp 272-274; exhibit P303, ERNs D0004840-D0004841.
8166
Blue 324 activated the following cells during these calls: Concorde_B (10:58), Hamra_West_A (15:30),
Raoucheh_A (15:37) and Bay_Rock_Cafe2_A (16:31). Blue 585 activated the following cells during these calls:
Tallet_Druz_A (10:58), Concorde_B (15:30 and 15:37) and Fadlallah_A (16:31). Exhibit P1225, p. 3; exhibit P1229,
pp 3-4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 168, 172, 174, 176, p. 447. Hamra_West_A
is adjacent to Fadlallah_A, see exhibit P1122.
8167
Exhibit P1229, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 177.
8168
Exhibit P301, pp 274-276; exhibit P303, ERN D0004851.
8162
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Green 023, at 12:02 and 15:45.8169 According to Mr Platt, since the Green mobiles connected to
the same cell for the second call, this is consistent with their users meeting. 8170
(n)

Thursday 11 to Wednesday 24 November 2004

4314. 11 November 2004 is the commencement date of the pleaded conspiracy. The Prosecutor
alleges in the amended consolidated indictment that, between Thursday 11 November 2004 and
Monday 14 February 2005, Mr Ayyash, Mr Merhi, Mr Badreddine and unidentified others,
including the assassination team, agreed to commit the charged terrorist act.
4315.

On Thursday 11 November, Mr Hariri met visitors at Quraitem Palace between 08:00 and

12:00 before travelling to Saudi Arabia in the afternoon. In a media release, he conveyed his
condolences to the Palestinian people following the death of President Yasser Arafat. 8171
4316. Before noon on that day, Blue 585 and Blue 324 were in contact nine times.8172 Then, they
were in contact at 12:19, when Blue 324 was in the area of the airport, connecting to Airport_A –
a cell adjacent to the one providing best server coverage to the airport), with Blue 585 being north
of it (Ouzai_A – three cells in-between).8173
4317. Witness PRH009, Witness PRH101, Mr Yahya Al-Arab, Mr Wissam Al-Hassan and Mr
Talal Nasser were members of Mr Hariri’s security detail, who generally accompanied him.8174 Mr
Al-Arab was one of his security chiefs, as the supervisor of Mr Hariri’s close protection team. Due

8169

Exhibit P1207, p. 3; exhibit P1211, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 169,
173, 175.
8170
Gary Platt, T. 24 January 2017, pp 30-32, 45-46. See also exhibit P1782, para. 184.
8171
Exhibit P301, exhibit P303, exhibit P1782 (Narrative overview of telephone activity and relevant events), paras
189-190.
8172
Blue 324 activated the following cells during these calls: Hadath_C (9:28), Bay_Rock_Cafe2_A (09:58 and 10:04)
and Fadlallah_A (10:56, 10:57, 11:41, 11:45, 12:00 and 12:02). Blue 585 activated the following cells during these
calls: Concorde_B (09:28 and 09:58), Fadlallah_C (10:04), Fadlallah_A (10:56), Tallet_Druz_C (10:57),
Bay_Rock_Cafe2_A (11:41), Raoucheh_B (11:45) and Fadlallah_B (12:00 and 12:02). Exhibit P1225, p. 3; exhibit
P1229, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 182, 184-185. Hadath_C was in south
Beirut, east of the airport. Exhibit P1122.
8173
Exhibit P663 (Statement of Andrew Fahey), annex 1, no. 35; exhibit P1122; exhibit P1225, p. 3; exhibit P1229,
p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 186.
8174
Exhibit P726 (Statement of Alia Al-Arab), paras 9; exhibit P1168 (Statement of Witness PRH101), p. 1, 15, paras
6-7, 89, 96; exhibit P1185 (Statement of Witness PRH009), p. 1, paras 5, 10-12; exhibit P1386. See also exhibit P1783
(Expert report of Gary Platt – Chronology), paras 65-66; Gary Platt, T. 7 March 2017, p. 56.
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to the convoy’s jammers blocking the signal, mobiles could not be used in the convoy when it was
moving.8175
4318. In the morning of Thursday 11 November 2004, two of these mobiles activated cells in the
area of Quraitem Palace.8176 At 12:20 and 12:22, mobile 052 activated the Airport_B cell.8177 At
12:25, mobile 506 activated the same cell.8178 Airport_B is adjacent to the cell providing best
server coverage to the airport.8179
4319. Mr Platt plotted some of this information on a map:

Regarding the jamming devices installed in the convoy vehicles, see chapter VI ‘Explosion on 14 February 2005’,
(F) (2) (e) (ii) ‘Jamming devices’.
8176
Namely, Concorde_B, LAU_MIC2_A, LAU_Beirut_A and Kraitem_B. Kraitem_B was adjacent to
LAU_Beirut_A. Exhibit P1334, p. 28; exhibit P1359 (call sequence table for mobile 771), pp 129-130; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 187; exhibit P1122; exhibit P1152, p. 588. No shape file was
available for LAU_MIC2_A. However, given its title (see also exhibit P1783, p. 452 in this regard) and cell mast
location, the Trial Chamber is satisfied that its coverage area was close to LAU_Beirut_A.
8177
Exhibit P1334, p. 28; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 188.
8178
Exhibit P1322 (Call sequence table for mobile ending in 506), p. 31; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 188.
8179
Exhibit P663 (Statement of Andrew Fahey), annex 1, no. 35; exhibit P1122.
8175
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Exhibit P1783 (Expert Report of Gary Platt - Chronology), p. 63
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4320. From Thursday 11 November until the evening of Saturday 13 November, Mr Hariri was
in Saudi Arabia and Egypt.8180 He left Beirut for Saudi Arabia in the afternoon of 11 November
2004.8181 In the morning until midday, he received visitors at Quraitem Palace, including the
French ambassador.8182
4321. On Thursday 18 November 2004, Mr Hariri travelled to Paris, and then on Sunday 21
November, to Geneva.8183 He returned to Beirut on Wednesday 24 November 2004 at 16:30.8184
4322. There were no Blue mobile activations around Quraitem Palace between 12 and 22
November 2004.8185 On Tuesday 23 and Wednesday 24 November 2004, by contrast, Blue 585
and Blue 324 were in the area of Quraitem Palace before his return from Switzerland.8186
(o)

Thursday 25 November 2004

4323. On Thursday 25 November 2004, Blue 585 and Blue 324 were in contact in the area of
Quraitem Palace.8187 During the day, Mr Hariri received visitors at Quraitem Palace, including the
French ambassador again.8188

Exhibit P303, ERN D0004823; exhibit P346, ERN 60004134; exhibit P536, pp 16, 22. See also exhibit P301, p.
276.
8181
Exhibit P303, ERNs D0004822, D0004835. See also exhibit P301, p. 276.
8182
Exhibit P301, p. 276; exhibit P303, ERN D0004835.
8183
Exhibit P303, ERNs D0004854, D0004856; exhibit P346, ERN 60004134; exhibit P348, ERNs 6014100960141010; exhibit P536, pp 9, 22. See also exhibit P301, p. 286.
8184
Exhibit P303, ERN D0004855; exhibit P346, ERN 60004134; exhibit P348, ERN 60141010; exhibit P536, p. 22.
See also exhibit P301, p. 287.
8185
Gary Platt, T. 24 January 2017, pp 60, 102; exhibit P1783 (Expert report of Gary Platt – Chronology), pp 65, 199.
8186
23 November: Blue 324 activated Concorde_B (13:29), El_Manara_B (15:00) and Fadlallah_C (16:30). Blue 585
activated Hai Kneisse_B (13:29) and Fadlallah_A (15:00 and 16:30). Exhibit P1225, p. 3; exhibit P1229, p. 4; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 198, 201-203. Hai Kneisse_B was in south Beirut, just north
of Hadath_C. Exhibit P1122. 24 November: at 12:27, Blue 585 called Blue 324, with the mobiles connecting to
Fadlallah_C (Blue 324) and Concorde_B (Blue 585). Exhibit P1225, p. 3; exhibit P1229, p. 4; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 208, 212.
8187
Blue 324 connected to BorjBrajneh-II_B (10:15), Raoucheh_A (10:50) and Tallet_Druz_C (16:45). Blue 585
connected to Raoucheh_B (10:15) and Fadlallah_B (10:50 and 16:45). Exhibit P1225, pp 3-4; exhibit P1229, pp 4-5;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 218-221. BorjBrajneh-II_B was in south Beirut, just
north of the airport. Exhibit P1122.
8188
Exhibit P301, pp 288-289; exhibit P303, ERN D0004847.
8180

Case No. STL-11-01/T/TC

1408 of 2642

18 August 2020

R333394

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(p)

Friday 26 November 2004

4324. On Friday 26 November 2004, Blue 585 and Blue 324 were in contact on three occasions
in the Quraitem Palace area.8189 In the evening, Mr Hariri received Mr Walid Jumblatt MP, the
leader of the Progressive Socialist Party, at Quraitem Palace.8190 He had received other visitors
during the day, including the UN Secretary General’s Special Envoy Mr Rød-Larsen, Mr Marwan
Hamade and some MPs.8191
(q)

Saturday 27 November to Thursday 16 December 2004

4325. On Sunday 28 November 2004, between 13:00 and 17:00, Mr Hariri travelled to Cairo for
a meeting.8192 He returned to Beirut the same day, and in the evening, left for a private trip to
Europe to Monte Carlo, returning late on Thursday 9 December 2004.8193 There was no Blue or
Green network activity on Saturday 27 or Sunday 28 November.8194
4326. Between Sunday 12 and Thursday 16 December 2004, Mr Hariri was in Dubai and
Manama, Bahrain.8195 There were no Blue mobile activations around Quraitem Palace between 27
November and 16 December 2004, except for Blue 585 calling Blue 324 from El_Manara_B on
29 November 2004.8196
(r)

Friday 17 to Monday 20 December 2004

4327. Before noon on Friday 17 December 2004, Mr Hariri attended a meeting at the offices of
the Mufti of the Republic, Mr Qabbani at Dar El-Fatwa,8197 in Aicha-Bakkar, about a five-minute

8189

Blue 585 connected to El_Manara_B (10:01), Concorde_B (10:17) and Fadlallah_C (17:02). Blue 324 connected
to Jnah El Wata_B (10:01), El_Manara_B (10:17) and Bay_Rock_Cafe2_A (17:02). Exhibit P1225, p. 4; exhibit
P1229, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 224, 226-228. Jnah El Wata_B was north
of El_Manara_B, with Unesco_B in between these two predicted best server coverage areas. Exhibit P1122.
8190
Exhibit P301, p. 291; exhibit P303, ERN D0004843.
8191
Exhibit P301, pp 289-291; exhibit P303, ERNs D0004834, D0004842.
8192
Exhibit P346, ERN 60004134; exhibit P348, ERN 60141012; exhibit P536, p. 22. See also exhibit P301, p. 293.
8193
Exhibit P303, ERN D0004845; exhibit P346, ERN 60004134; exhibit P348, ERN 60141013; exhibit P536, p. 22.
See also exhibit P301, pp 293-296. Exhibit P301, the visitor logbook of Quraitem Palace, suggests that visitors for Mr
Hariri entered the palace on 30 November and 1-2, 4 and 6 December 2004.
8194
Exhibit P1782 (Narrative overview of telephone activity and relevant events), paras 221-226.
8195
Exhibit P303, ERNs D0004879-D0004881, D0004892-D0004893, D0004895-D0004896, D0004899; exhibit
P346, ERN 60004135; exhibit P348, ERNs 60141014-60141016; exhibit P536, pp 11, 17, 22. See also exhibit P301,
pp 301-302; Ghaleb El-Chammaa, T. 10 February 2015, pp 64-66; Fouad Siniora, T. 24 March 2015, p. 3.
8196
Exhibit P1229, p. 5; Gary Platt, T. 25 January 2017, pp 15-18.
8197
Exhibit P303, ERNs D0004866-D0004867; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 232.
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drive from the palace.8198 He then went to the Al-Omari Mosque in downtown Beirut and the
Mohammed El-Amine Mosque, south-east of Parliament.8199
4328. During the day, Mr Hariri received visitors at Quraitem Palace, including the ambassadors
of Romania and Saudi Arabia.8200 At 17:00, he visited Sidon, in South Lebanon.8201 At 19:00, he
departed from Beirut airport to Paris, for a private visit, returning on 20 December 2004 at
17:00.8202
4329. On 17 December 2004, at 13:52, Blue 585 called Blue 324 connecting to El_Manara_B
and Tallet_Druz_A, respectively.8203 Earlier that day, at 12:13, Blue 322 had contacted Blue
585.8204
(s)

Tuesday 21 December 2004

4330. On Tuesday 21 December 2004 between 07:45 and 22:25, Mr Hariri received visitors at
Quraitem Palace.8205
4331. In the evening, he met Hezbollah’s Secretary-General, Mr Hassan Nasrallah, at his
headquarters in Haret Hreik, Dahyieh.8206 Mr Hariri’s convoy left Quraitem Palace and was present
in the area around Hezbollah’s General Secretariat in Haret Hreik from around 21:40 until after
midnight, returning to Quraitem Palace by 00:25.8207

8198

Mohammed Mneimneh, T. 11 November 2014, p. 28.
Exhibit P303, ERN D0004866; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 232; exhibit P663
(Statement of Andrew Fahey), annex 1, no. 93.
8200
Exhibit P301, pp 303-304; exhibit P303, ERNs D0004866-D0004867.
8201
Exhibit P303, ERNs D0004883, D0004887, D0004899.
8202
Exhibit P303, ERNs D0004902-D0004903; exhibit P346, ERN 60004135; exhibit P348, ERN 60141020; exhibit
P536, p. 22; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 232. See also exhibit P301, pp 304-305.
Exhibit P301, the visitor logbook of Quraitem Palace, suggests that a few visitors for Mr Hariri entered the palace on
18 December 2004 and before 17:00 on 20 December 2004.
8203
Exhibit P1225, p. 4; exhibit P1229, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 233,
236.
8204
Exhibit P1236, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 235.
8205
Exhibit P301, pp 305-307; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 239. Visitors included
Mr Ghattas El-Khoury, Mr Bassel Fuleihan and Mr Ghazi El-Youssef.
8206
Witness PRH101, T. 6 October 2016, pp 28-29, 36-37; Mustafa Nasser, T. 9 April 2015, pp 7-9, 12, 32-37, 47-55.
With regard to locating the Haret Hreik district in the Dahyieh area, see exhibit P1131 (Statement of Andrew Fahey
related to Dahyieh), paras 28-30. The significance of this meeting is discussed in chapter IV ‘Historical and political
background to the attack’, (M) ‘Political events between the second Bristol Group meeting and the third Bristol Group
meeting’.
8207
Exhibit P1793 (Chronology PowerPoint presentation – 20 December 2004 to 31 December 2004), slides 38-46;
Witness PRH101, T. 6 October 2016, pp 36-38; exhibit P1175 (PowerPoint presentation on meeting with
8199
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4332. In the afternoon, at 13:16 and 15:21, Blue 585 called Blue 324.8208 At 15:14, Blue 322
called Blue 585 and at 15:20, Blue 585 called Blue 322 back.8209 Blue 585 activated the following
cells during these calls: Concorde_B, El_Manara_B, Bay_Rock_Cafe2_A and Fadlallah_A; Blue
324 activated Fadlallah_B and Bay_Rock_Cafe2_A; and Blue 322 activated Sfeir_B.8210
4333. For illustration purposes is a map created by Mr Platt plotting some of the relevant cell
coverage areas:

Map 18: Blue Network (S5 and S7), Quraitem Palace, 21 December 2004 (13:16 to 15:21),
exhibit P1783 (Expert Report of Gary Platt - Chronology), p. 80

Mr Nasrallah); Gary Platt, T. 25 January 2017, pp 81-87. At 21:18, Mr Al-Arab’s and Witness 101’smobiles activated
cells in the area of Quraitem Palace (LAU_MIC2_A and El_Manara_B, respectively) and between 21:40 and 00:08,
they activated cells in the area of Haret Hreik (Haret_Hreik_2_A, Haret_Hreik_2_B, Haret_Hreik_2_C,
Bir_El_Abed_C). Exhibit P1334, pp 39-40; exhibit P1359, p. 212.
8208
Exhibit P1225, p. 4; exhibit P1229, pp 5-6; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 245,
247. At 13:16, Blue 585 connected to Concorde_B and Blue 324 connected to Fadlallah_B and at 15:21, both Blue
585 and Blue 324 connected to Bay_Rock_Cafe2_A.
8209
Exhibit P1236, p. 2; exhibit P1229, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 246. For
the 15:14 call, Blue 322 connected to Sfeir_B and Blue 585 to Fadlallah_A; at 15:20, Blue 585 connected to
El_Manara_B and Blue 322 to Sfeir_B.
8210
P1225, p. 4; exhibit P1229, pp 5-6; exhibit P1236, p. 2. See also Gary Platt, T. 25 January 2017, pp 57-59.
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4334. Blue 585, Blue 324 and Blue 322 exchanged a number of calls between 20:30 and 21:00
on the evening of 21 December 2004 and again in the early morning hours on 22 December 2004.
At 20:31, 20:39 and 20:51 on 21 December 2004, Blue 585 made three calls to Blue 324, first
activating cells in the area of Quraitem Palace and then moving south towards south Beirut. 8211
4335. More than three hours later, Blue 585 called Blue 324 at 00:18 and 00:25, and then at 00:31,
Blue 324 called Blue 322, activating cells in the area of Quraitem Palace, central Beirut and on the
north-west coast of Beirut.8212 Finally, at 00:37, Blue 322 called Blue 585, both activating cells in
south Beirut.8213
4336. Activity on the Yellow network also increased. Mr Ayyash’s Yellow 294, and Yellow 457,
Yellow 933, Yellow 024, Yellow 120 and Yellow 170 exchanged calls between the evening of
21 December 2004 and the early morning hours on 22 December 2004. They activated cells in the
area of Quraitem Palace, then in south Beirut in the area of Hezbollah’s General Secretariat in
Haret Hreik and later again in the area of Quraitem Palace.8214
4337. Between 19:38 and 20:29, the same six Yellow mobile users were involved in seven calls,
activating cells in the area of Quraitem Palace, except for Mr Ayyash’s Yellow 294 which activated
a cell in southern Beirut.8215 In Mr Platt’s view, given that Yellow 457 was involved in six of the

8211
Blue 585 connected to Raouche_A (20:31), BorjBrajneh-II_B (20:39) and Haret Hreik-II_C (20:51). Blue 324
connected to Jnah El Wata_B (20:31) and to Haret Hreik-II_A (20:39 and 20:51). Exhibit P1225, pp 4-5; exhibit
P1229, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 254, 257. BorjBrajneh-II_B was in south
Beirut, just north of the airport. Jnah El Wata_B was north of El_Manara_B, with Unesco_B in between these two
predicted best server coverage areas, exhibit P1122.
8212
Blue 585 connected to Haret Hreik _C (00:18) and Riviera_B (00:25). Blue 324 connected to Chatila_C (00:18),
Concorde_B (00:25) and Tallet Druz_C (00:31). Blue 322 connected to El-Mazraa_A (00:31). Exhibit P1225, p. 5;
exhibit P1229, p. 6; exhibit P1236, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 259-260.
Riviera_B is at the coast and compared to LAU_Beirut_A has at least two other cells in-between. Exhibit P1122.
8213
Blue 322 connected to Sfeir_B (00:37); Blue 585 connected to Ouzai_A (00:37). Exhibit P1229, p. 6; exhibit
P1236, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 263. Ouzai_A was a cell three cells north
of Airport_A – a cell adjacent to the one providing best server coverage to the airport. Exhibit P663 (Statement of
Andrew Fahey), annex 1, no. 35; exhibit P1122. See also Gary Platt, T. 25 January 2017, pp 73-75.
8214
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 248, 250-253, 255-256, 258, 260-262. See also
exhibit P1782, paras 324-328, 331.
8215
At 19:38, Yellow 294 (BIRABD2) called Yellow 457 (KRAYTM2); at 20:13, Yellow 457 (KRAYTM1) called
Yellow 294 (BIRABD1); at 20:26, Yellow 120 (CARLTO1) called Yellow 457 (CARLTO3); at 20:27, Yellow 120
(AINTIN2) called Yellow 933 (Tallet_Druz_A); at 20:28, Yellow 457 (CARLTO2) called Yellow 024
(Hamra_West_A); at 20:29, Yellow 457 (MOVPIK1) called Yellow 170 (El_Manara_B); 32 seconds later also at
20:29, Yellow 457 (MOVPIK1) called Yellow 933 (Ain_El_Tineh_A). Exhibit P517, p. 37; exhibit P1240, p. 50;
exhibit P1244, p. 35; exhibit P1246, p. 24; exhibit P1247, p. 56; exhibit P1252, p. 64; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 248, 250-253, 255.
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seven calls on the Yellow network in this short period its user—Subject 6 according to the
Prosecution case—was coordinating the activities of the other users.8216 This is shown on the map
below from Mr Platt’s chronology report:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 82
4338. Between 20:39 on the evening of Tuesday 21 December and 01:39 in the morning of
Wednesday 22 December 2004, the same Yellow users exchanged over 30 calls, first activating
cells in south Beirut in the area of Haret Hreik,8217 and later, after 00:22, activating cells in the

8216

Gary Platt, T. 25 January 2017, pp 72-73.
At 20:39, Yellow 457 (CBJOUR3) called Yellow 120 (BIRABD1); at 20:41, Yellow 933 (Haret_Hreik_B) called
Yellow 457 (SABRA2); at 20:48, Yellow 457 (BIRABD1) called Yellow 120 (SABRA1); at 21:05, Yellow 457
(SABRA2) called Yellow 170 (Haret_Hreik_2_C); at 21:08, Yellow 457 (BIRABD1) called Yellow 933
(Haret_Hreik_2_B); at 21:10, Yellow 457 (HARA3) called Yellow 120 (BIRABD2); at 22:02, Yellow 294
(BIRABD1) called Yellow 457 (ROUEIS3); at 22:14, Yellow 457 (BRAJNE3) called Yellow 933
(Haret_Hreik_2_B); at 22:16, Yellow 933 (Haret_Hreik_2_B) called Yellow 457 (HARA2); at 22:17, Yellow 933
(Haret_Hreik_2_B) called Yellow 457 (HARA2) again; at 23:39, Yellow 294 (BIRABD1) called Yellow 457
(HARA2); at 00:00, Yellow 457 (BIRABD1) called Yellow 933 (Haret_Hreik_B); at 00:10, Yellow 294 (BIRABD1)
called Yellow 457 (HARA3); at 00:11, Yellow 457 (HARA2) called Yellow 933 (Haret_Hreik_B); at 00:13, Yellow
294 called Yellow 457 (HARA2); at 00:14, Yellow 457 (HARA2) called Yellow 170 (Haret_Hreik_2_C); at 00:15,
Yellow 457 (HARA2) called Yellow 024 (Haret_Hreik_2_A); at 00:15, Yellow 457 (HARA2) called Yellow 933

8217
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areas of Quraitem Palace, Parliament, and other locations in Beirut. Mr Ayyash’s Green 300 and
Yellow 294 activated BIRABD2, which provided coverage to the Hezbollah building, and
BIRABD1. These two cells provide overlapping coverage to the cells that Mr Hariri’s security
detail connected to during the meeting.8218
4339. Finally, between 00:33 and 01:39, the mobiles activated cells in south Beirut. 8219 According
to Mr Platt, this activity on the Yellow and Blue networks shows that the relevant Yellow and Blue
users were in the immediate area of Haret Hreik before Mr Hariri arrived for the meeting with
Mr Nasrallah. They then stayed in the area until the meeting ended, when they returned to the area
of Quraitem Palace and eventually back to south Beirut when the surveillance was complete. 8220
(t)

Wednesday 22 to Thursday 23 December 2004

4340. The amended consolidated indictment pleads that Mr Oneissi and Mr Sabra joined the
conspiracy between Wednesday 22 December 2004 and the morning of Monday 14 February 2005,
before the attack.
4341. On 22 December 2004, between 07:50 and 20:50, Mr Hariri received a number of visitors
at Quraitem Palace.8221 Around mid-day, Mr Hariri, Mr Bassel Fuleihan, Mr Ghattas El-Khoury

(Haret_Hreik_B); at 00:16, Yellow 024 (Haret_Hreik_2_A) called Yellow 120 (HARA3); at 00:16, Yellow 457
(BIRABD1) called Yellow 170 (Borj_Brajneh_2_A); at 00:19, Yellow 933 (Bir_hassan_B) called Yellow 024
(Ras_Nabeh_C). Exhibit P517, p. 37; exhibit P1240, pp 50-51; exhibit P1244, p. 35; exhibit P1246, pp 24-25; exhibit
P1247, p. 56; exhibit P1252, pp 64-65; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 256, 258. See
also Gary Platt, T. 25 January 2017, pp 86-88, 91-100.
8218
At 00:22, Yellow 933 (Unesco_B) called Yellow 457 (RAOUCH2); at 00:24, Yellow 120 (CONCOR2) called
Yellow 024 (Fadlallah_A); at 00:28, Yellow 024 (Raoucheh_A) called Yellow 457 (PHENMB1); at 00:30, Yellow
457 (ZOUKAK2) called Yellow 933 (Minaa_El_hosson_B); at 00:31, Yellow 024 (Sumerland_A) called Yellow 170
(Raoucheh_A); at 00:32, Yellow 933 (Riad_El_Soloh_B) called Yellow 120 (CARLTO3); at 00:32, Yellow 170
(Raoucheh_A) called Yellow 457 (COLA3); at 00:33, Yellow 457 (OUZAI1) called Yellow 120 (OGER3). Exhibit
P517, p. 37; exhibit P1244, p. 35; exhibit P1246, p. 25; exhibit P1247, p. 56; exhibit P1252, p. 65; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 260-261; Gary Platt, T. 25 January 2017, pp 98-100; exhibit P1782
(Narrative overview of telephone activity and relevant events), paras 322-324.
8219
At 00:33, Yellow 457 (OUZAI1) called Yellow 120 (OGER3); at 00:34, Yellow 457 (OUZAI2) called Yellow
024 (Tabbet_el_Dahra_A); at 00:36, Yellow 457 (HARA3) called Yellow 294 (ROUEIS2); at 01:39, Yellow 457
(BRAJNE2) called Yellow 170 (Sfeir_A). Exhibit P517, p. 37; exhibit P1240, p. 51; exhibit P1244, p. 35; exhibit
P1246, p. 25; exhibit P1252, p. 65; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 262. See also Gary
Platt, T. 25 January 2017, pp 100-101.
8220
Gary Platt, T. 25 January 2017, pp 88, 90-95, 100-101. See also exhibit P1793, slides 49-66.
8221
Exhibit P301, pp 307-309.
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and Mr Hariri’s advisor, Mr Daoud El Sayegh, visited the Maronite Patriarch Nasrallah Boutros
Sfeir in Bkirki, returning to Quraitem Palace by 15:00.8222
4342. That day, between 10:21 and 16:43, Blue 585 and Blue 324 were in contact four times,
activating cells in the area of Quraitem Palace.8223
4343. At 17:17, Blue 322 contacted Blue 585, both activating cells in south Beirut.8224 Mr Platt
testified that this series of calls followed a similar pattern of activity as that between October and
mid-December where Blue 324 and Blue 585 connected to cells in the same area of Quraitem
Palace, seemingly conducting surveillance of Mr Hariri, and then returning to south Beirut in the
evening when contact was made with Blue 322.8225 At 13:35 and 15:17, Mr Ayyash’s Yellow 294
received two calls from Yellow 425 and Yellow 669, activating cells in south Beirut. 8226
4344. On Thursday 23 December 2004, Mr Hariri received visitors at Quraitem Palace between
07:45 and 23:15.8227 He also attended a meeting at the Constitutional Council at 13:00.8228
4345. From 09:30 to 12:55 on 23 December 2004, there were eight calls between users on the
Blue network. Between 09:30 and 09:32, Blue 585, Blue 324 and Blue 864 were in contact three
times, activating cells in western Beirut.8229 At 10:25, Blue 864 called Blue 324 and both activated

8222

Ghattas El-Khoury, T. 16 January 2015, pp 52-54, 57, 62, 65; exhibit P303 ERNs D0004907, D0004910; exhibit
P366 (Al-Mustaqbal article, 23 December 2004). See also exhibit P1782, para. 335; exhibit P1793, slides 78-83.
8223
At 10:21, Blue 585 (Saki Hadath_A) called Blue 324 (Mic_Bay Rock2); at 10:55, Blue 585 (Mic_Bay Rock2)
called Blue 324 (Mic_Bay Rock2); at 13:12, Blue 585 (Fadlallah_A) called Blue 324 (Manara_B); at 16:43, Blue 585
(Fadlallah_B) called Blue 324 (Manara_B). Exhibit P1225, p. 5; exhibit P1229, p. 6; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 268-269, 273.
8224
Blue 322 activated the Borj_Brajneh_2_C cell; Blue 585 activated the Hai_Kneisse_B cell. Exhibit P1229, p. 6;
exhibit P1236, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 276.
8225
Gary Platt, T. 25 January 2017, pp 104-106.
8226
At 13:35, Yellow 425 (Sfeir_B) called Yellow 294 (GHOBAI1); at 15:17, Yellow 669 (ROUEIS3) called Yellow
294 (OUZAI2). Exhibit P1240, p. 51; P1242, p. 28; P1248, p. 90; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 274.
8227
Exhibit P301, pp 309-311.
8228
Exhibit P303, ERN D0004911; Gary Platt, T. 26 January 2017, p. 18; exhibit P1352 (Call sequence table for
mobile ending in 1506, p. 235. See also exhibit P1793, slides 117-120
8229
At 09:30, Blue 324 (Hazmiyeh-II_B) called Blue 585 (Unesco_B); at 09:31, Blue 585 (Raoucheh_B) called Blue
864 (OGER2); at 09:32, Blue 585 (Raoucheh_B) called Blue 864 (CELTEC3) again. Exhibit P1225, p. 5; exhibit
P1229, p. 6; exhibit P1228 (Call sequence table of Blue 864), pp 2-3; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 286. As noted above, in paragraph 1632, there can be time differences between the start time of
calls on the same network and between calls on different networks. This applies to the call described above as starting
at 09:31 (exhibit P1228, p. 2). According to exhibit P1229 (p. 6), the start time of that call was actually 09:32:01.
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cells in the area of Quraitem Palace.8230 Between 12:35 and 12:55, Blue 585, Blue 324, Blue 817
and Blue 864 made contact four times, activating cells in the area of Quraitem Palace. 8231
4346. At 15:22, Subject 6’s Blue 610, activating a cell in south Beirut, made two calls to Blue
817, still activating a cell in the area of Quraitem Palace.8232 Finally, after 15:31, there were two
more calls between Blue 585, Blue 324 and Blue 322, activating cells in south Beirut.8233 At 14:23,
Yellow 669 called Yellow 457; Yellow 457 activated a cell in the area of Quraitem Palace, and
Yellow 669 activated a cell in south Beirut.8234
4347. Between 20 and 23 December 2004, Mr Badreddine’s Green 023 and Mr Ayyash’s Green
300 were in contact for four days in a row.8235 This was after a period of no contact for 40 days.8236
(u)

Friday 24 to Sunday 26 December 2004

4348. On Friday 24 December 2004, Mr Hariri received visitors at Quraitem Palace during the
day.8237 Later in the afternoon after 15:30, he left Quraitem Palace and travelled to Faqra Villa,
about 50 kilometres north-west of Beirut, arriving there by 17:00.8238 Mr Al-Arab’s and Witness

8230

Blue 864 activated CONCOR2 and Blue 324 activated Fadlallah_B. Exhibit P1225, p. 5; exhibit P1228, p. 3;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 286.
8231
At 12:35, Blue 585 (Raouche_B) called Blue 324 (Concorde_B); at 12:46, Blue 324 (Mic_Marriot) called Blue
864 (RAOUCH3); at 12:53, Blue 864 (MOVPIK1) called Blue 817 (CARACA2); at 12:55, Blue 817 (RAOUCH3)
called Blue 864 (RAOUCH3). Exhibit P1225, p. 5; exhibit P1228, p. 3; exhibit P1229, p. 6; exhibit P1239 (Call
sequence table of Blue 817), p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 286. See also Gary
Platt, T. 26 January 2017, pp 18-21.
8232
On both calls, Blue 610 activated ROUEIS3 and Blue 817 activated MOVPIK1. Exhibit P1227 (call sequence
table of Blue 610), p. 2; exhibit P1239, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 293. See
also Gary Platt, T. 26 January 2017, pp 45-48. As noted above, there can be time differences between the start time
of calls on the same network and between calls on different networks. This applies to one of the two calls described
above as occurring at 15:22 (exhibit P1227, p. 2). According to exhibit P1239 (p. 3), the start time of that call was,
instead, 15:21:58.
8233
At 15:31, Blue 585 (Bir Abed_A) called Blue 322 (Hai Kneisse_C); at 17:17, Blue 324 (Sfeir_A) called Blue 585
(Bir Abed_A). Exhibit P1225, p. 5; exhibit P1229, p. 6; exhibit P1236, p. 2; exhibit P1783 (Expert report of Gary Platt
– Chronology), para. 294.
8234
Yellow 457 activated RAOUCH3 and Yellow 669 activated ROUEIS3. Exhibit P1252, p. 66; exhibit P1248, p.
91; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 292.
8235
Exhibit P1207, p. 3; exhibit P1211, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 237,
243, 275, 284, 289.
8236
Exhibit P1207, p. 3; exhibit P1211, p. 3. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), paras 300-301.
8237
Exhibit P301, pp 312-313; Walid Jumblatt, T. 6 May 2015, pp 3-4.
8238
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 303-307. See also exhibit P336 (Statement of
Tarek Soubra), para. 130; exhibit P1186 (Statement of Witness PRH009), para. 17.
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9’s mobiles activated cells in the area of Quraitem Palace at 15:06 and 15:34.8239 At 16:40, Witness
9’s mobile activated Faqra_C, and at 17:09, Mr Al-Arab’s mobile activated Achqut_A.8240 These
are in the area of Faqra Villa.
4349. That day, between 10:14 and 13:15, Blue 585, Blue 324, Blue 817, Subject 6’s Blue 610,
Blue 864, Yellow 457 and Yellow 669 were involved in four calls, during which six of the mobiles
activated cells in the area of Quraitem Palace.8241 At 13:47, Blue 322 also received an SMS,
connecting to the Sarba_C cell, in south Lebanon.8242 At 16:40, Blue 324 called Blue 585.8243
According to Mr Platt, this shows that the network activity around Quraitem Palace ceased after
Mr Hariri left the palace for Faqra, as ‘this activity is located in South Beirut or away from
Quraitem Palace’.8244
4350. On Saturday 25 December 2004, Mr Hariri was at his Faqra residence.8245 He stayed there
for the Christmas holiday until the morning of Monday 27 December 2004.8246
4351. That day, between 11:09 and 17:02, Blue 585, Blue 610, Blue 324, Mr Ayyash’s Yellow
294 and Yellow 457 activated cells in the area of Faqra Villa, in the Faraya area. 8247 According to

8239

Witness 009’s mobile received a call at 15:06 and activated the Fadlallah_A cell; Mr Al-Arab’s mobile received
a call at 15:33, and made an outgoing call at 15:34, both times activating the Mic_LAU Beirut-2 cell. Exhibit P1322,
p. 42; exhibit P1359, p. 219; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 304.
8240
Exhibit P1322, p. 42; exhibit P1359, p. 219; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 305306.
8241
At 10:14, Blue 585 (Hai_El Soullum_C) called Blue 324 (Mic_Bay Rock2); at 10:20, Yellow 457 (CONCOR2)
called Yellow 669 (ROUEIS3); at 12:20, Blue 817 (CBOURJ1) called Blue 610 (MOVPIK1); at 13:15, Blue 585
(Tallet_Druz_A) called Blue 864 (CONCOR2). Exhibit P1225, p. 5; exhibit P1229, p. 6; exhibit P1227, p. 2; exhibit
P1239, p. 3; exhibit P1228, p. 3; exhibit P1252, p. 66; exhibit P1248, p. 91; exhibit P1783 (Expert report of Gary Platt
– Chronology), paras 298-301. See also Gary Platt, T. 26 January 2017, pp 49-51; exhibit 1793, slides 141-144.
8242
Exhibit P1236, p. 2. See also Gary Platt, T. 26 January 2017, pp 51-52; exhibit P1793, slides 145, 147.
8243
Blue 324 activated Hazmiyeh-II_B and Blue 585 activated Sodico_A. Exhibit P1225, p. 5; exhibit P1229, p. 6;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 302.
8244
Gary Platt, T. 26 January 2017, p.67. See also exhibit 1793, slides 154-155.
8245
Exhibit P1107 (Statement of Witness PRH045, 12 August 2010), para. 48; exhibit P1360 (Call sequence table for
Mr Mustafa Nasser’s mobile), pp 119-120 See also exhibit P1793, slides 161-168.
8246
Exhibit P301, p. 313. See also Witness PRH101, T. 6 October 2016, p. 51; exhibit P1168 (Statement of Witness
PRH101), para. 21.
8247
At 10:11, Blue 610 (SFEIR2) called Blue 585 (Haret Hreik-II_B) (activating cells in south Beirut). Between 11:09
and 11:27, Blue 610 and Blue 585 were in contact three times, activating cells in the area of the Faqra residence (at
11:09, Blue 610 (QLAYAA1) called Blue 585 (Faqra_C); at 11:22, Blue 585 (Faraya_A) called Blue 610
(QLAYAA1); at 11:27, Blue 610 (FAYTRO2) called Blue 585 (Faraya_A)). At 11:06, Yellow 294 (TRIANO3) called
Yellow 933 (Sfeir_A). At 11:32, Yellow 294 (FARAYA3) called Yellow 457 (FAYTRO1) and at 12:32, Yellow 294
(FARAYA1) called Yellow 933 (Sfeir_A). At 12:29, Blue 610 (FARAYA1) called Blue 324 (Bir_El_Abed_A); at
13:06, Blue 324 (CHB_A) called Blue 585 (Faqra_A); at 13:44, Blue 322 (Fadlallah_A) called Blue 585 (Faqra_A);
at 14:01, Blue 324 (Faqra_A) called Blue 585 (White_House_A). Blue 324 was active in the Faraya area by 14:01. At
14:17, Blue 610 activating a cell in south Beirut (BRAJNE3), called Blue 324 (White_House_A). Between 16:16 and
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Mr Platt this is consistent with these users having travelled to the Faraya area to conduct
surveillance of Mr Hariri.8248 By the afternoon, the mobile activity showed that some of the users—
Blue 610, Blue 585 and Mr Ayyash’s Yellow 294—had returned to south Beirut.8249
4352. Using the electronic presentation of evidence software, and to assist understanding of the
evidence, the Trial Chamber created the map below showing the cells providing predicted best
server coverage around Faqra Villa. ‘FV’ denotes its location:

17:02, Blue 585 and Blue 324 were in contact seven times—during all seven calls, Blue 324 activated cells in the
Faraya area (Faraya_B, Faraya_A, Faqra_A), while Blue 585 activated cells in south Beirut (Sfeir_A and Sfeir_B).
At 16:58, Blue 324 (Faraya_A) also called Blue 610 (SFEIR2). Exhibit P1225, pp 5-6; exhibit P1227, pp 2-3; exhibit
P1229, pp 6-7; exhibit P1236, p. 2; exhibit P1247, p. 56; exhibit P1252, p. 66; exhibit P1240, p. 51.
8248
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 311, 313-321; Gary Platt, T. 26 January 2017,
pp 86-89, 91-98. See also exhibit P1793, slides 173-190.
8249
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 320-321; Gary Platt, T. 26 January 2017, pp 9597. See also exhibit P1793, slides 189-190.
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4353. The map below, from Mr Platt’s report, depicts the Blue and Yellow network connections
to cell towers located near Faqra Villa on 25 December:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 101
4354. On Sunday 26 December 2004, Mr Hariri remained at Faqra Villa. That day, between 09:58
and 19:48, Blue 585, Blue 610, Blue 324, Blue 817, Blue 864, Blue 322, Yellow 457, Yellow 933
and Yellow 170 made over 30 calls activating cells in the Faraya area.8250 Yellow 294, Yellow 513

8250

At 09:58, Blue 610, activating a cell in south Beirut (MIKAEL2), called Blue 864 (FARAYA1). At 11:07, Blue
322, activating a cell in south Beirut (Hadath_C), called Blue 585 (Faqra_A). Between 11:10 and 13:17, there were
nine calls between Blue 585, Blue 610, Blue 324, Blue 864 and Blue 322, all activating cells in the Faraya area (at
11:10, Blue 324 (Faraya_B) called Blue 610 (FARAYA1); at 11:17 and 11:21, Blue 610 (FARAYA1 both times)
called Blue 324 (Faqra_A both times); at 11:22, Blue 610 called Blue 864 (both activating FARAYA1); at 11:37, Blue
585 called Blue 324 (both activating Faqra_A); at 12:41, Blue 610 (FARAYA1) called Blue 324 (Faraya_A); at 13:08,
Blue 322 (Faqra_C) called Blue 585 (Faraya_B); at 13:10, Blue 324 (Faqra_A) called Blue 610 (OUYOUN3); at
13:17, Blue 324 (Faqra_A) called Blue 610 (FARAYA1). At 13:58, Yellow 457 (FARAYA1) called Yellow 933
(Mar_Michael_C) twice; at 14:33, Yellow 669 (LAYLAK3) called Yellow 457 (FARAYA1); at 14:37, Blue 610
(FARAYA1) called Blue 585 (Amarat_Chalhoub_A); at 14:39, Yellow 457 (FARAYA1) called Yellow 669
(LAYLAK1); at 14:42, Blue 610 (FARAYA1) called Blue 585 (Borj_Hammoud_B); at 14:44, Yellow 457
(FARAYA1) called Yellow 932 (Borj_Rahhal_B); at 14:46, Yellow 457 (FARAYA1) called Yellow 669 (BRAJNE1);
at 14:51, Yellow 457 (FARAYA1) called Yellow 513 (SFEIR2); at 14:57, Yellow 294 (KHALDE1) called Yellow
457 (FARAYA1); at 15:04, Yellow 457 (FARAYA1) called Yellow 933 (Justice_A); at 15:17, Yellow 513
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and Yellow 669 were involved in calls with the above users on 26 December 2004, but activated
cells in south Beirut during the calls.8251 Blue 610 and Yellow 457 were involved in a majority of
calls on this day, activating cells in the area of Faqra Villa, including on seven of the nine calls
made between 09:58 and 13:17, and on 22 calls between 13:58 and 19:48. 8252
4355. By the end of the evening, the mobiles which made these calls activated cells in southern
Beirut.8253 According to Mr Platt, this activity is consistent with the users of the relevant mobiles
returning to Beirut or home after completing their surveillance of Mr Hariri for the day. 8254
(v)

Monday 27 December 2004

4356. On the morning of Monday 27 December 2004, Mr Hariri returned to Quraitem Palace
from Faqra Villa by 10:12. He received visitors at the palace between 10:35 and 13:55 and later
between 17:30 and 21:40.8255
4357. The call activity of members of his security detail—Mr Al-Arab (mobile 771), Witness 009
(mobile 506) and Witness 101 (mobile 052)—is consistent with Mr Hariri returning to Quraitem
Palace by 10:12.8256 Witness 009’s mobile activated a cell in the area of Faqra Villa (Faqra_B) at
07:51 and then, at 10:12, the same mobile activated a cell in the area of Quraitem Palace

(HADATH3) called Yellow 457 (FARAYA1). At 15:18, 15:20, 15:21, 15:31, 16:45 and 19:48, Yellow 457 (activating
FARAYA1 each time) called Yellow 170 (Bir_El_Abed_A), Yellow 513 (LAYLAK2), Yellow 170 (Bir_El_Abed_A)
again, Yellow 933 (Raifoun_C), Yellow 170 (Sfeir_B) and Yellow 170 (Faqra_C). At 15:41, Blue 817 (FARAYA2)
called Blue 610 (FARAYA1) and at 15:48, Blue 610 called Blue 817 (both activating FARAYA1) back. At 15:50,
Yellow 669 (BRAJNE1) called Yellow 457 (FARAYA1) and at 19:19, Yellow 024 (Saquiet_Hadath_2_C) called
Yellow 457 (FARAYA1). Exhibit P1225, p. 6; exhibit P1227, p. 3; exhibit P1228, p. 3; exhibit P1229, p. 7; exhibit
P1236, p. 2; exhibit P1239, p. 3; exhibit P1240, p. 51; exhibit P1243, p. 51; exhibit P1246, p. 25; exhibit P1247, p.
57; exhibit P1248, p. 91; exhibit P1249, p. 70; exhibit P1252, p. 67; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 325,327-332; Gary Platt, T. 27 January 2017, pp 8-11, 15-17, 19-27. See also P1793, slides 200207, 209-214.
8251
Exhibit P1240, p. 51; exhibit P1248, p. 91; exhibit P1249, p. 70; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 327-328, 330.
8252
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 329-330; Gary Platt, T. 27 January 2017, pp 10,
21-22.
8253
At 21:48, 22:15 and 23:31, Yellow 457 made or received calls activating cells in south Beirut (SFEIR3,
BRAJNE3). At 22:15, Yellow 933 received a call from Yellow 457, activating the cell Mar_Michael_C. At 17:45,
Blue 324 (BorjBrajneh-II_B) called Blue 585 (Haret Hreik-II_C). Exhibit P1240, p. 51; exhibit P1247, p. 57; exhibit
1252, p. 67; Gary Platt, T. 27 January 2017, pp 29-30.
8254
Gary Platt, T. 27 January 2017, pp 24-25, 27-34.
8255
Exhibit P301, pp 313-314.
8256
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 341. See also exhibit P520 (Call sequence table
for number 777), p. 106; exhibit P1413 (Witness PRH017’s statement), para. 11; exhibit P1352, p. 242; exhibit P1322,
p. 44; exhibit P1359, p. 223; exhibit P1334, 41; exhibit P1793, slides 221-223.
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(Concorde_B).8257 At 10:14, 10:16 and 10:18, Mr Al-Arab’s mobile activated a cell in the area of
Quraitem Palace (Mic_LAU Beirut-2).8258 Finally at 10:20, Witness 101’s mobile activated the
same cell (Mic_LAU Beirut-2).8259
4358. Between 07:57 and 09:54, multiple calls were made on the Blue and Yellow networks,
activating cells both in south Beirut and in the area of Faqra Villa.8260
4359. During this period, Blue 585 and Yellow 170 activated cells in the area of Faqra, while
Subject 6’s Blue 610, Blue 817 and Yellow 457 activated cells in south Beirut. At 09:29, 09:31
and 09:54, Blue 817 activated cells on the route between Faqra and Quraitem Palace.8261
4360. According to Mr Platt, this activity is consistent with the users of these mobiles continuing
their surveillance of Mr Hariri, both at Faqra Villa and along the route back to Quraitem Palace.8262
Mr Platt’s map from his report shows the common route Mr Hariri’s convoy took back to Beirut
and the location of the Blue and Yellow network mobiles:

8257

The mobile ending in 506 activated other cells en route from Faqra to Quraitem Palace between 07:51 and 10:12
(at 08:16, it activated Douwar_B; at 09:57, it activated Dora_Twin_Tower_A; and at 10:08, it activated Riviera_B).
Exhibit P1322, p. 44; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 340.
8258
Exhibit P1359, p. 223; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 340.
8259
Exhibit P1334, p. 41; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 340.
8260
At 07:57 and 07:59, Blue 817 (activating MIKAEL1 both times) called Blue 585 (activating Faraya_A and Faraya
_B); at 09:19, Yellow 170 (Oiun_Essiman_A) called Yellow 457 (BRAJNE2); at 09:20 and 09:21, Blue 610 (SFEIR2
both times) called Blue 585 (Faqra_A both times); at 09:22 and 09:23, Blue 585 (Faqra_A both times) called Blue
610 (SFEIR2 both times); at 09:24, Blue 610 (SFEIR2) called Blue 585 (Faqra_A); at 09:29, Blue 610 (SFEIR2)
called Blue 817 (MEZHER1); at 09:31, Blue 817 (NAQACH1) called Blue 585 (Faqra_A); and at 09:54, Blue 610
(MRAICI2) called Blue 817 (JALDIB4). Exhibit P1227, p. 3; exhibit P1229, p. 7; exhibit P1239, p. 3; exhibit P1246,
p. 25; exhibit P1252, p. 67. See also exhibit P1783 (Expert report of Gary Platt – Chronology), paras 342-346.
8261
Exhibit P1239, p. 3; Gary Platt, T. 27 January 2017, pp 47-51.
8262
Gary Platt, T. 27 January 2017, pp 38-51. See also exhibit P1973, slides 224-234.
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Exhibit P1783 (expert report of Gary Platt – Chronology), p. 1098263
4361. Between 10:03 and 10:22, close to the time Mr Hariri returned to Quraitem Palace, Subject
6’s Blue 610, Blue 324 and Blue 817 activated cells along the coastal route to Quraitem Palace. 8264
Blue 585 continued to activate cells in the Faraya area. 8265

8263

While Mr Platt captions the EPE snapshot in map 28 as ‘Route to Faraya’, the Trial Chamber understands this
map to depict the travel from Faraya to Quraitem Palace.
8264
At 10:03, Blue 324 (CoastRoad_B) called Blue 610 (MRAICI2); at 10:06, Blue 324 (Bay_View_C) called Blue
610 (MRAICI2); at 10:08, Blue 324 (Bay_View_C) called Blue 585 (Faqra_A); at 10:10, Blue 817 (MRAICI2) called
Blue 324 (Minet El Hosn_A); at 10:19, Blue 610 (MRAICI2) called Blue 585 (Faqra_A); at 10:21, Blue 324
(Bay_View_A) called Blue 585 (Faqra_A); at 10:22, Blue 610 (MANARA2) called Blue 324 (CoastRoad_C). Exhibit
P1225, p. 6; exhibit P1227, p. 3; exhibit P1229, p. 7; exhibit P1239, p. 3; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 349; Gary Platt, T. 27 January 2017, pp 58-67.
8265
Exhibit P1229, p. 7; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 349; Gary Platt, T. 27 January
2017, pp 50-51, 63-64.
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4362. Between 10:52 and 11:04, Mr Ayyash’s Yellow 294 and Yellow 457 were in contact three
times, activating cells in the area of Quraitem Palace.8266 At 11:15, Yellow 457—still in the palace
area—called Yellow 933, which activated a cell in south Beirut.8267 Mr Platt testified that this gap
between the Blue network activity, ending at 10:22, and that on the Yellow network, beginning at
10:51, was because Mr Hariri was then settled at Quraitem Palace, and there was no further
activity.8268
4363. That day, Mr Merhi’s attributed Green 071 called Mr Badreddine’s Green 023 at 09:56.8269
Three minutes later, at 09:59, Mr Ayyash’s Green 300 also called Green 023.8270 Green 300 and
Green 023 then exchanged two more calls at 13:26 and 13:40, both activating cells in south
Beirut.8271 At 14:02, Mr Ayyash’s Yellow 294 called Yellow 457, whose user according to the
Prosecution is Subject 6.8272 This call at 14:02 occurred 20 minutes after the last call between
Green 300 and Green 023, which according to Mr Platt demonstrates further the ‘command-control
relationship’ and coordination between Mr Ayyash and Mr Badreddine.8273
(w)

Tuesday 28 to Wednesday 29 December 2004

4364. On 28 Tuesday December 2004, Mr Hariri received visitors at Quraitem Palace between
07:50 and 19:00.8274

8266

At 10:52, Yellow 457 (HAMRA3) called Yellow 294 (CARACA2); at 11:00, Yellow 294 (SPEARS3) called
Yellow 457 (SPEARS3); at 11:04, Yellow 294 (SPEARS2) called Yellow 457 (CONCOR1). Exhibit P1240, p. 51;
exhibit P1252, pp 67-68; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 350-352.
8267
Yellow 457 activated the cell SPEARS3 and Yellow 933 activated Haret_Hreik_2_C. Exhibit P1247, p. 57; exhibit
P1252, pp 67-68; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 355.
8268
Gary Platt, T. 27 January 2017, pp 69-71.
8269
Green 071 activated the cell BRAJNE2 and Green 023 activated the cell HADATH3. Exhibit P1211, p. 3; exhibit
P1205, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 347.
8270
At 09:59, Green 300 (CBJOUR2) called Green 023 (ROUEIS3). Exhibit P1207, p. 3; exhibit P1211, p. 3.
8271
At 13:26, Green 023 (SFEIR3) called Green 300 (MIKAEL3); at 13:40, Green 300 (SFEIR3) called Green 023
(SFEIR3). Exhibit P1207, p. 3; exhibit P1211, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras
357-358. See also Gary Platt, T. 27 January 2017, pp 53-58.
8272
Yellow 294 activated the cell MIKAEL2 and Yellow 457 the cell RIMAL2. Exhibit P1252, p. 68; exhibit P1240,
p. 51.
8273
Gary Platt, T. 27 January 2017, pp 79-80. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 383.
8274
Exhibit P301, pp 314-316.
Case No. STL-11-01/T/TC

1423 of 2642

18 August 2020

R333409

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

4365. Between 12:54 and 15:15, Blue 585, Blue 324 and Blue 817 were involved in calls that
activated cells in the area of Quraitem Palace, the crime scene or in areas between these
locations.8275
4366. The Red network SIM cards were purchased at the Nejmeh cell shop in Tripoli between
Friday 24 December 2004 and Tuesday 4 January 2005.8276 On 28 December, between 11:12 and
14:17, Subject 6’s Blue 610, Yellow 457—whose user according to the Prosecution is also Subject
6—and Yellow 024 activated cells in the Tripoli area, in the area of the cell shop.8277 In particular,
Yellow 457 called Mr Ayyash’s Yellow 294 twice, at 12:49 and 13:11. Yellow 457 activated cells
in the Tripoli area and Yellow 294 activated cells in the area of the Port of Beirut during these
calls.8278
4367. For the 13:11 call, Yellow 457 activated a cell in the area of the Nejmeh cell shop
(TRIPOL2),8279 where the Red network SIM cards were purchased. The Trial Chamber used the
electronic presentation of evidence software to create the map below, in which ‘NC’ denotes the
shop:

8275

At 12:54, Blue 817 (MRAICI2) called Blue 324 (Manara_B); at 13:59, Blue 817 (CONCOR2) called Blue 324
(Manara_B); at 14:05, Blue 817 (MANARA2) called Blue 324 (Raouche_B); at 14:25, Blue 585
(Bay_Rock_Cafe2_A) called Blue 817 (RAOUCH1); and at 15:14 and 15:15, Blue 324 (Fadlallah_B, both times)
called Blue 585 (Tallet_Druz_A, both times). Exhibit P1225, p. 6; exhibit P1229, p. 8; exhibit P1239, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 370, 372. See also Gary Platt, T. 27 January 2017, pp 93-95.
8276
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (D) (1)
‘Setting up the network’, para. 2252.
8277
At 11:12, Yellow 425 (Sfeir_A) called Yellow 457 (MINIEH3); and at 12:49 and 13:11, Yellow 457 (BEDAOU2,
TRIPOL2) called Yellow 294 (GHOBAI1, PORT1); at 13:34, 13:53 and 14:04, Yellow 024 (activating Tripoli_5_B,
all three times) called Yellow 457 (activating TRIPOL2 all three times); at 14:15, Blue 610 (TRIPOL3) called Blue
585 (Bay_Rock_Cafe1_A) and at 14:17, Blue 817 (MANARA2) called Blue 610 (TRIPOL3). Exhibit P1227, p. 4;
exhibit P1239, p. 3; exhibit P1240, p. 51; exhibit P1242, p. 28; exhibit P1244, p. 36; exhibit P1252, p. 68; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 369, 371-372; Gary Platt, T. 27 January 2017, pp 81-84, 8789. As noted above, there can be time differences between the start time of calls on the same network and between
calls on different networks. This applies to the call described above as starting at 11:12 (exhibit P1242). According to
exhibit P1252, the start time of that call was instead 11:11:56.
8278
Gary Platt, T. 27 January 2017, pp 82-84.
8279
Gary Platt, T. 27 January 2017, pp 83-84.
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Map created by the Trial Chamber from electronic presentation of evidence (exhibit P592.1)
4368. At 13:14, Mr Ayyash’s Green 300, in the Beirut port area, activating PORT1, called Mr
Badreddine’s Green 023, which activated ROUEIS3 in southern Beirut.8280 This call occurred three
minutes after Mr Ayyash’s Yellow 294 received the call from Yellow 457, when the latter activated
a cell in the area of the Nejmeh cell shop in Tripoli. Mr Platt testified that this activity is consistent
with Yellow 457 informing Yellow 294 that they had purchased the Red SIM cards. 8281
4369. After 16:30, Blue 585, Blue 610, Blue 324 and Blue 817 were involved in four more calls,
all activating cells in south Beirut.8282 Mr Platt testified that this call activity shows that Blue 610
had returned to Beirut from Tripoli by the end of the day and that all of the users engaged in activity

8280

Exhibit P1207, p. 3; exhibit P1211, p. 3.
Gary Platt, T. 27 January 2017, pp 84, 86-87.
8282
At 16:30, Blue 610 (MIKAEL2) called Blue 324 (BorjBrajneh-II_C); at 16:37, Blue 610 (SFEIR2) called Blue
324 (Bir Abed_C); at 16:46, Blue 610 (SFEIR2) called Blue 817 (BIRABD3); at 19:07, Blue 324 (Chiyah_C) called
Blue 585 (Hai El Soullum_C). Exhibit P1225, p. 6; exhibit P1227, p. 4; exhibit P1229, p.8; exhibit P1239, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 373.
8281
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either in Tripoli or around Quraitem Palace returned to southern Beirut—the area they normally
frequented.8283 This is shown on the map from Mr Platt’s chronology report below:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 118
4370. On Wednesday 29 December 2004, Mr Hariri returned to his Faqra residence and during
the day, received the US ambassador, Mr Jeffrey Feltman. The media release of the meeting stated
that the ambassador had inquired about the new attitude on electoral administrative divisions which
Mr Hariri had announced after meeting the Maronite Patriarch, Cardinal Nasrallah Boutros Sfeir.
Mr Hariri reasserted this new ‘attitude’.8284

8283

Gary Platt, T. 27 January 2017, pp 88-89, 96-97.
Exhibit P303 (Press releases), ERN D0004894. The discussion also included Lebanese issues, the electoral law
and the latest developments in the region, particularly the situation in Iraq and Palestine.

8284
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4371. At 10:36, Mr Ayyash’s Yellow 294 called Subject 6’s Yellow 457. Both activated cells in
south Beirut.8285 Two hours later, at 12:38, Blue 864, activating a cell in south Beirut, called Blue
610—Subject 6 on the Prosecution’s case—activating a cell along the route to Faraya.8286 At 15:47,
Blue 610 called Blue 864, activating cells in the crime scene area and the area of Quraitem
Palace.8287 Finally, after 16:13, users on the Blue and Yellow networks activated cells in the
Dahyieh area.8288 Yellow 294 was involved in two calls between 19:01 and 20:08, activating cells
in South Lebanon.8289 At 19:52, Mr Ayyash’s Green 300 received an SMS, during which the
mobile activated a cell in South Lebanon.8290
(x)

Thursday 30 December 2004

4372. Mr Hariri travelled from his Faqra residence back to Quraitem Palace on Thursday 30
December 2004. He received visitors at the palace between 15:00 and 23:13.8291
4373. The call activity of his security detail is consistent with Mr Hariri returning to Quraitem
Palace in the afternoon—leaving the Faraya area sometime after 14:13 and arriving at the palace
before 15:20.8292

8285

Yellow 294 activated the cell ROUEIS2 and Yellow 457 activated the cell SFEIR2. Exhibit P1240, p. 51; exhibit
P1252, p. 68. See also exhibit P1793, slides 288-289.
8286
Blue 864 activated SFEIR2 and Blue 610 activated ACHQOU1. Exhibit P1227, p. 4; exhibit P1228, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 379; Gary Platt, T. 27 January 2017, pp 100-101.
8287
Blue 610 activated MRAICI2 and Blue 864 activated RAOUCH3. Exhibit P1227, p. 4; exhibit P1228, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 380.
8288
At 16:13, Blue 817 (BRAJNE2) called Blue 610 (BRAJNE3); at 16:49, Blue 324 (Haret Hreik-II_C) called Blue
585 (Hai El Soullum_C); at 19:11, Blue 324 (Chiyah_C) called Blue 585 (Hai_El_Soullum_C); at 19:56, Blue 585
(Hai El Soullum_C) called Blue 324 (Borj Brajneh_C); at 20:08, Yellow 457 (BRAJNE3) called Yellow 294
(MAAROB1); at 20:12, Blue 585 (Hai El Soullum_C) called Blue 324 (Ain Sikkeh_C); at 20:39, Blue 610
(BRAJNE3) called Blue 324 (Ain Sikkeh_B). Exhibit P1225, p. 7; exhibit P1227, p. 4; exhibit P1229, p. 8; exhibit
P1239, p. 3; exhibit P1240, p. 52; exhibit P1252, p. 68; Gary Platt, T. 27 January 2017, pp 101-102. As noted above,
there can be time differences between the start time of calls on the same network and between calls on different
networks. This applies to the call described above as starting at 20:08 (exhibit P1252). According to exhibit P1240,
the start time of that call was instead 20:07:57.
8289
At 19:01, Yellow 294 (RAHHAL1) called Yellow 425 (Sfeir_A); at 20:08, as noted in the above footnote, when
receiving a call from Yellow 457, Yellow 294 activated the cell MAAROB1. Exhibit P1240, p. 52; exhibit P1242, p.
28; exhibit P1252, p. 68; Gary Platt, T. 27 January 2017, p. 102.
8290
It activated the cell RAHHAL1. Exhibit P1207, p. 3; Gary Platt, T. 27 January 2017, p. 102.
8291
Exhibit P301, p. 316.
8292
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 394-395.
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4374. Between 10:25 and 13:50, Mr Al-Arab’s mobile activated cells in the Faraya area,8293 and
from 16:47, he made calls activating cells near Quraitem Palace.8294 Another security member’s
mobile activated cells in the Faraya area between 11:29 and 14:13;8295 and from 15:20, cells near
Quraitem Palace.8296
4375. At 12:19, Blue 324, activating a cell in the Faraya area, called Blue 817, which activated a
cell south of Tripoli.8297 Blue 324 was active in that area between 12:19 and 16:16, and Blue 585
activated cells in the same area between 15:44 and 19:08.8298 Before 15:44, Blue 585 was involved
in calls during which it activated cells along the route between Faqra and Quraitem Palace.
4376. Mr Platt testified that by comparing the call activity and activation of cells of Blue 585
with those of Mr Hariri’s security detail between 14:36 and 14:59, they were activating the same
or close ells. This was consistent with Blue 585 following the convoy.8299
4377. Subject 6’s Blue 610 and Blue 817 activated cells on the coastal route in western Beirut
between 14:47 and 15:20 and later, from 15:35 to 16:16, in the area of Quraitem Palace.
4378. According to Mr Platt, for the calls between 14:47 and 15:20, this activity and activation
of cells is consistent with the users conducting surveillance of the convoy on the route it would
take between Faqra Villa and Quraitem Palace.8300 By 15:35, both Blue 610 and Blue 817 began

8293

For example, at 10:25, it activated Faqra_A, at 10:30, 11:48 and 12:05, it activated White_House_A; at 12:09,
12:52, 13:29 and 13:50, it activated White_House_B. Exhibit P1359, pp 231-232.
8294
At 16:47, the mobile activated Fadlallah_B; at 16:50, Fadlallah_A; between 16:56 and 17:14, it activated
LAU_MIC2_A. Exhibit P1359, p. 233.
8295
For example, at 11:29, 11:30, 14:12 and 14:13, it activated Faqra_C. Exhibit P1322, p. 46.
8296
At 15:20, it activated Concorde_B; at 17:47, it activated Fadlallah_A. Exhibit P1322, p. 47.
8297
Blue 324 activated Faqra_A and Blue 817 activated KIFRAY1. Exhibit P1225, p. 7; exhibit P1239, p. 3; Gary
Platt, T. 6 February 2017, pp 60-61. See also exhibit P1793, slides 318-319.
8298
At 12:36, Blue 610 (SFEIR2) called Blue 324 (Faqra_A); at 14:19, Blue 324 (Faraya_B) called Blue 610
(SFEIR2); at 14:34, Blue 585 (Balouneh_C) called Blue 324 (Faqra_A); at 14:36, Blue 585 (Quornet_El_Hamra_A)
called Blue 324 (Faqra_A); at 14:47, Blue 817 (PORT1) called Blue 585 (Dbaiyeh_A); at 14:52, Blue 585
(Dbaiyeh_A) called Blue 817 (PORT1); at 14:53, Blue 817 (PORT1) called Blue 585 (Dbaiyeh_A); at 14:56, Blue
610 (MRAICI2) called Blue 585 (Dbaiyeh_D); at 15:07, Blue 585 (Zalka Coast_A) called Blue 610 (MRAICI2); at
15:10, Blue 817 (PORT1) called Blue 610 (MRAICI1); at 15:15, Blue 585 (Dora_Twin_Tower_A) called Blue 817
(ZOUKAK3); at 15:15, Blue 585 (Dora_Twin_Tower_C) also called Blue 610 (MRAICI2); at 15:20, Blue 610
(MRAICI2) called Blue 817 (BLISS1); at 15:35, Blue 610 (RAOUCH3) called Blue 817 (JEANNE2); at 15:44, Blue
610 (CARACA3) called Blue 585 (Dbaiyeh_C); at 15:45, Blue 610 (CARACA3) called Blue 324 (Faraya_B); at
16:15, Blue 324 (Faraya_B) called Blue 585 (Faqra_A); and at 16:16, Blue 324 (Faraya_B) called Blue 585
(Faraya_B). Exhibit P1225, p. 7; exhibit P1227, p. 4; exhibit P1229, p. 8; exhibit P1239, pp 3-4.
8299
Gary Platt, T. 6 February 2017, pp 63-66. See also exhibit P1793, slides 332-342.
8300
Gary Platt, T. 6 February 2017, pp 66-68, 71-73. See also exhibit P1793, slides 343-356.
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activating cells in the area of Quraitem Palace.8301 Four minutes later, Subject 6’s Yellow 457
called Mr Ayyash’s Yellow 294, which according to Mr Platt, demonstrated a chain of command
and reporting process from the subjects to Mr Ayyash about the surveillance that had occurred
during the day on the way to and at Quraitem Palace.8302
4379. On 30 December, five of the Red mobiles’ handsets were bought at the Echo Cell shop in
Tripoli.8303 In the morning, between 10:14 and 11:20, Yellow 933 and Yellow 024 activated cells
in the Tripoli area.8304 At 11:20, both activated a Touch cell, Tripoli_5_C, which provided
coverage to the area of the shop. This is shown in the map below from Mr Platt’s report in which
the shop is marked ‘EC’:

8301

Gary Platt, T. 6 February 2017, pp 73-74.
Gary Platt, T. 6 February 2017, pp 74, 77, 85-86.
8303
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (D) (1)
‘Setting up the network’, para. 2251.
8304
At 10:14, Yellow 024 (Tripoli_South_C) called Yellow 933 (Tripoli_Terbiha_B); at 11:18, Yellow 457 (SFEIR2)
called Yellow 024 (Tripoli_5_A); at 11:20, Yellow 024 (Tripoli_5_C) called Yellow 933 (Tripoli_5_C). Exhibit
P1244, p. 36; exhibit P1247, p. 57; exhibit P1252, p. 68; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 393.
8302
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 123
4380. According to Mr Platt, this call activity is consistent with Yellow 933 and Yellow 024
being in the Tripoli area when the five Red network handsets were purchased from the Echo Cell
shop.8305 It shows coordination between them. Also of relevance is that, on Wednesday 5 January
2005, Yellow 933 was again in the area of the same shop when one of the handsets was returned
to the shop.8306
4381. At 15:39, Subject 6’s Yellow 457, activating a cell in the area of Quraitem Palace, called
Mr Ayyash’s Yellow 294, activating a cell in south Beirut.8307
4382. The last mobile activity on the Blue network on Wednesday 30 December was at 20:56
when Blue 324, located in south Beirut, called Subject 6’s Blue 610.8308 Blue 324 had previously

8305
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (D) (1)
‘Setting up the network’, para. 2251.
8306
Gary Platt, T. 6 February 2017, pp 56-59.
8307
Yellow 457 activated MOVPIK1. Yellow 294 activated HADATH3. Exhibit P1252, p. 68; exhibit P1240, p. 52.
8308
Blue 324 activated Hai Kneisseh_B and Blue 610 activated PHENMB1. Exhibit P1225, p. 7; exhibit P1227, p. 4.
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been active in the area of Faqra all afternoon, while at 19:08, Blue 585 received a call, activating
a cell in Faqra.8309 According to Mr Platt, this activity is consistent with Blue 324 and Blue 585
switching places and Blue 585 taking over surveillance at Faqra in case Mr Hariri returned
there.8310
(y)

Friday 31 December 2004

4383. On Friday 31 December 2004, Mr Hariri received visitors at Quraitem Palace between
08:00 and 14:10, including the interior minister, Mr Elias El-Murr, the journalist Mr Ali Hamade
and the newspaper proprietor, Mr Charles Ayyoub.8311 Later, he went to Faqra Villa to spend New
Year’s Eve.8312 He stayed overnight and returned to Quraitem Palace on the morning of Saturday
1 January 2005. His security detail’s call activity is consistent with Mr Hariri leaving Quraitem
Palace on New Year’s Eve sometime after 14:11 and arriving at his Faqra residence before
15:30.8313
4384. The last security detail call activating a cell in the Quraitem Palace area was at 14:11.8314
Mr Al-Arab’s mobile activated cells in the area of Quraitem Palace until at least 13:53, and then
activated cells along the route between the palace and the Faraya area and ultimately activated a
cell in the Faraya area at 15:32.8315 Witness 9’s mobile activated cells near the palace until at least
13:42, and travelled to the Faraya area and activated cells there from 15:30.8316 Witness 101’s
mobile was in the palace area until at least 11:11, and then activated a cell in the Faraya area by
15:49.8317

8309

At 19:08, Blue 610 (BRAJNE3) called Blue 585 (Faqra_A). Exhibit P1227, p. 4; exhibit P1229, p. 8.
Gary Platt, T. 6 February 2017, pp 86-89.
8311
Exhibit P301, pp 316-317.
8312
Witness PRH009, T. 11 October 2016, pp 16-17; exhibit P1186 (Statement of Witness PRH009), paras 22-23;
Witness PRH101, T. 6 October 2016, pp 51-53; exhibit P1168 (Statement of Witness PRH101), paras 27-29; exhibit
P1177 (PowerPoint presentation on 31 December 2004 travel to Faqra Villa).
8313
Gary Platt, 7 February 2017, pp 20-21, 32-33; exhibit P1783 (Expert report of Gary Platt – Chronology), paras
420-421. See also exhibit P1793, slides 397-398.
8314
This mobile activated the Concorde_B cell. Exhibit P1332, p. 46.
8315
At 13:53, Mr Al-Arab’s mobile activated LAU_MIC2_A; at 14:32, it activated Dora-II_C; at 14:39 and 14:40, it
activated Zalka_2_A and at 14:52, Aintoura_B. At 15:32, 15:35 and 15:47, it activated White House_B, Faqra_A and
White House_A, respectively. Exhibit P1359, p. 235.
8316
At 13:40 and 13:42, it activated Concorde_B; at 14:33, it activated Dora-II_A. At 15:30, it activated White
House_A. Exhibit P1322, p. 47.
8317
At 10:29, it activated Concorde_B; at 11:00 and 11:11, it activated Fadlallah_A. At 15:49, it activated White
House_B. Exhibit P1334, p. 43.
8310
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4385. Between 09:49 and 14:19, Blue and Yellow network users were in contact with each other,
activating cells in the area of Quraitem Palace and Parliament.8318 For example, at 09:49, Mr
Ayyash’s Yellow 294, active in south Beirut, called Subject 6’s Yellow 457, activating a cell in
the area of Quraitem Palace and two hours later, by 12:16, Yellow 457 called Yellow 294 back,
both activating the same cell in the area of Quraitem Palace.
4386. Between 12:09 and 12:53, Blue 585, Subject 6’s Blue 610, Blue 324, Blue 817 and Blue
864 contacted each other eight times, activating cells in the area of Quraitem Palace or the
Parliament. Blue 610 was involved in seven of the eight calls. At 14:22, Yellow 457 called Yellow
294, both activating cells in south Beirut.8319
4387. At 13:13, Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023, both activating cells
in south Beirut.8320 Between 14:21 and 15:42, Blue 324, Blue 585, Blue 864, Blue 610 and Yellow
457 were involved in calls activating cells on the route between Beirut and the Faraya area.8321 At
15:05 and 15:15, Blue 817 and Blue 864 activated cells in the Faraya area, and between 15:21 and
15:41, Yellow 457 was in contact with Mr Ayyash’s Yellow 294 three times—Yellow 457

8318

At 09:49, Yellow 294 (SFEIR2) called Yellow 457 (CONCOR2); at 11:42, Yellow 294 (SPEARS3) called Yellow
425 (Sfeir_A); at 11:58, Yellow 294 (BNPI1) called Yellow 457 (MOVPIK1); at 12:09, Blue 610 (NAAMEH1) called
Blue 817 (ETOILE1); at 12:16, Yellow 457 (CARACA3) called Yellow 294 (CARACA3); at 12:21, Blue 864
(ETOILE3) called Blue 817 (SOLIDR1); at 12:22, Blue 610 (CARACA3) called Blue 864 (ETOILE3); at 12:32, Blue
610 (CARACA3) called Blue 864 (ZOUKAK2); at 12:32, Blue 610 (CARACA3) called Blue 817 (CARACA3); at
12:47, Blue 610 (CARACA3) called Blue 324 (Fadlallah_B); at 12:48, Blue 610 (CARACA3) called Blue 585
(Tallet_Druz_A); at 12:53, Blue 324 (Mic_BayRock2) called Blue 610 (RAOUCH3); at 13:05, Yellow 457
(MANARA1) called Yellow 669 (BRAJNE1); at 13:21, Blue 585 (Borj_Brajneh_2_B) called Blue 864 (BACHOU1);
at 14:18, Blue 817 (CARACA3) called Blue 864 (JITAWI2); at 14:19, Blue 817 (MANARA2) called Blue 610
(BIRABD3). Exhibit P1225, p. 7; exhibit P1227, pp 4-5; exhibit P1228, p. 3; exhibit P1229, pp 8-9; exhibit P1239, p.
4; exhibit P1240, p. 52; exhibit P1242, p. 28; exhibit P1248, p. 92; exhibit P1252, pp 68-69; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 410-415, 417-418. See also Gary Platt, 6 February 2017, pp 99-110.
8319
Yellow 457 activated the cell BRAJNE1) and Yellow 294 activated the cell MIKAEL2. Exhibit P1240, p. 52;
exhibit P1252, p. 69; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 419.
8320
Green 300 activated ROUEIS2; Green 023 activated BRAJNE3. Exhibit P1207, p. 3; exhibit P1211, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 416.
8321
At 14:21, Blue 610 (BIRABD3) called Blue 324 (Aintoura_B); at 14:25, Blue 324 (Zouq_Tunel_B) called Blue
585 (Transorient_A); at 14:26, Blue 864 (SAGESS1) called Blue 585 (Mic_HII_Medco-Dora); at 14:27, Blue 864
(SUKLIN1) called Blue 324 (Adonis_C); at 14:28, Blue 864 (QARANT1) called Blue 324 (Adonis_C); at 14:36, Blue
610 (JDAIDE3) called Blue 324 (Zouq_Tunel_B); at 14:43, Blue 585 (Zouq_Tunel_B) cad Blue 324 (Adonis_C); at
14:46, Blue 610 (BIRKEH3) called Blue 864 (DBAYEH1); at 14:48, Blue 324 (Adonis_C) called Blue 585 (Jiita_C);
at 15:42, Blue 610 (ACHQOU2) called Blue 585 (Bzoumar_B); at 15:42. Yellow 669 (BRAJNE1) called Yellow 457
(ACHQOU2). Exhibit P1225, p. 7; exhibit P1227, p. 5; exhibit P1228, p. 3; exhibit P1229, p. 9; exhibit P1248, p. 92;
exhibit P1252, p. 69; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 422-423, 425-426. As noted
above, there can be time differences between the start time of calls on the same network and between calls on different
networks. This applies to the call described above as starting at 15:42 (exhibit P1248). According to exhibit P1252,
the start time of that call was instead 15:43:03.
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activated cells in the Faraya area while Yellow 294 was in south Beirut.8322 This was the last call
between the two users on 31 December 2004.8323
4388. According to Mr Platt, this call activity on the Blue and Yellow networks is consistent with
the users following the route of Mr Hariri’s security detail between Quraitem Palace and Faqra
Villa as standard surveillance procedure.8324 The map below shows the road between the two
locations, with cell towers marked:

8322

At 15:05, Blue 817 (ACHQOU1) called Blue 864 (BIKFAY2); at 15:15, Blue 864 (FARAYA2) called Blue 817
(FARAYA1); at 15:21, Yellow 457 (FARAYA1) called Yellow 294 (MIKAEL2); at 15:26, Yellow 294 (SFEIR2)
called Yellow 457 (FARAYA1); at 15:41, Yellow 294 (SFEIR2) called Yellow 457 (ACHQOUI1). Exhibit P1228, p.
3; exhibit P1239, p. 4; exhibit P1240, p. 52; exhibit P1252, p. 69; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 424-426.
8323
Exhibit P1240, p. 52; exhibit P1252, p. 69.
8324
Gary Platt, 7 February 2017, pp 10-11, 20-24, 27-28, 32-49. See also exhibit P1793, slides 397, 401-429; exhibit
P1782 (Narrative overview of telephone activity and relevant events), paras 430-433.
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(z)

Saturday 1 January 2005

4389. On New Year’s Day, Saturday 1 January 2005, between 10:45 and 16:00, Mr Hariri
received visitors at Quraitem Palace.8325 His security detail’s calls are consistent with Mr Hariri
departing his Faqra residence on 1 January 2005 at around 09:53 and arriving at Quraitem Palace
by 10:43.8326
4390. Mr Talal Nasser’s mobile activated a cell in the Faraya area at 09:53.8327 Mr Al-Arab’s
mobile activated cells in the Faraya area at 09:26 and the mobile’s next activity at 11:23 activated

8325

Exhibit P301, p. 317.
Gary Platt, T. 7 February 2017, p. 72; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 441-442.
See also P1807 (Chronology PowerPoint presentation – 1 January 2005 to 17 January 2005), slides 4-7.
8327
At 09:53, it activated White House_C. Exhibit P1354, p. 274.
8326
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a cell near Quraitem Palace.8328 Witness 009’s’s mobile activated cells in the Faraya area at 09:34,
then along the route between Faraya and Beirut at 10:06 and finally at 12:39 in the area of Quraitem
Palace.8329 Witness 101’s mobile activated a cell in the Faraya area at 08:20, and at 10:43, his
mobile was active in central Beirut.8330
4391. The Blue and Yellow networks users were primarily active in the morning in the Faraya
area, and then moved to the Quraitem Palace area. For example, between 09:46 and 11:47, Blue
585, Blue 324 and Blue 817 were involved in calls activating cells in the Faraya area and on the
coastal area north of Beirut, while Subject 6’s Blue 610 and Blue 864 activated cells primarily in
the area of Quraitem Palace.8331
4392. Mr Platt testified that the call activity demonstrates that there were Blue network users
located along the route between the two locations in anticipation of Mr Hariri’s journey back to
the palace. The users’ activity followed the same route as Mr Hariri’s convoy, activating similar
cells as his security detail, which is consistent with surveillance.8332 The map below from Mr
Platt’s chronology report, with the road and cell activations marked, illustrates this:

8328

At 09:26, it activated White House_B; at 11:23, it activated Fadlallah_A. Exhibit P1359, pp 236-237.
At 09:34, it activated White House_A; at 10:06, it activated Jeita_B; and at 12:39, it activated Riviera_A. Exhibit
P1322, pp 47-48.
8330
At 08:20, it activated Faqra_A; at 10:43, it activated Makassed_B. Exhibit P1334, p. 43.
8331
At 09:46, Blue 324 ((Faqra_A) called Blue 610 (SFEIR2); at 10:04, Blue 864 (MOVPIK1) called Blue 324
(Faqra_A); at 10:05, Blue 864 (CARACA3) called Blue 585 (Qornet_El_Hamra_A); at 10:06, Blue 864 (MANARA2)
called Blue 817 (SUKLIN1); at 10:16, Blue 817 (JALDIBI1) called Blue 864 (MRAICI2); at 10:17, Blue 610
(CARACA3) called Blue 817 (ZALKA4); at 10:19, Blue 610 (CARACA3) called Blue 324 (Faraya_A); at 10:20,
Blue 610 (CARACA3) called Blue 585 (CHB_C); at 10:24, Blue 817 (ZOUKAK4) called Blue 864 (MRAICI2); at
10:28, Blue 817 (RAOUCH3) called Blue 610 (CARACA3); at 10:57, Blue 610 (SFEIR2) called Blue 864
(CARACA3); at 10:59, Blue 610 (HADATH3) called Blue 324 (Faqra_A); at 11:14, Blue 585 (Faraya_B) received a
call from an unknown number ending in 852; and at 11:37, Blue 610 (SFEIR2) called Blue 324 (Faqra_C). Exhibit
P1225, pp 7-8; exhibit P1227, p. 5; exhibit P1228, p. 3; exhibit P1229, p. 9; exhibit P1239, p. 4; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 445-446.
8332
Gary Platt, 7 February 2017, pp 72-77, 86-91.
8329
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 141
4393. At 10:55, Subject 6’s Yellow 457 called Mr Ayyash’s Yellow 294, both activating cells in
south Beirut, which according to Mr Platt further demonstrates Yellow 457’s coordination role
passing on information to Yellow 294.8333
4394. At around 12:20, Mr Hariri travelled to Mr Hamade’s residence in Beirut and stayed
approximately 40 minutes there, returning to Quraitem Palace around 13:30. The call activity of
Mr Hariri’s security detail is consistent with this timing. The security detail’s last call near
Quraitem Palace was at 12:20, and Witness 9’s and Mr Al-Arab’s mobiles activated cells in the
area of Mr Hamade’s residence at 12:39 and 13:19. And, at 13:27, Mr Al-Arab’s mobile activated
a cell in the area of Quraitem Palace.8334

8333

Yellow 457 activated the cell SFEIR2, and Yellow 294 activated the cell HAROUF3. Exhibit P1240, p. 52; exhibit
P1252, p. 69; Gary Platt, T. 7 February 2017, pp 89-90.
8334
Mr Al-Hassan’s mobile 1506 received an SMS at 12:20 activating LAU_MIC2_A. Witness 9’s mobile received a
call at 12:39 activating Riviera_A. Mr Al-Arab’s mobile received a call at 13:19 activating Riviera_A; at 13:27, Mr
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4395. Between 12:27 and 13:29, Blue 610, Blue 817 and Blue 864 were in contact with each
other, repeatedly activating cells in the area of Quraitem Palace, along the coastal road of Beirut
towards the St Georges Marina, in the area of Mr Hamade’s residence and back in the area of
Quraitem Palace.8335
4396. According to Mr Platt, the network activity is consistent with conducting surveillance of
Mr Hariri at the palace, at Mr Hamade’s residence during their meeting and on the route in between
the two locations.8336 Between 13:37 and 16:47, Blue 610 and Blue 817 activated cells in south
Beirut, while Blue 324 and Blue 585 remained in the area of Quraitem Palace and along the coastal
road.8337
4397. Later in the afternoon on 1 January 2005, Mr Hariri travelled to Paris from Beirut
airport.8338 He remained abroad until 7 January 2005.8339
4398. Between 17:04 and 22:29, Yellow 024, Yellow 457, Yellow 933 and Mr Ayyash’s Yellow
294 were in contact four times, activating cells in south Beirut.8340 Yellow 024 and Yellow 933
contacted Yellow 457. According to Mr Platt, its user, Subject 6, was involved in surveillance of
Mr Hariri earlier in the day. Yellow 457 then called Mr Ayyash’s Yellow 294 at the end of the

Al-Arab’s mobile made a call activating LAU_MIC2_A. Exhibit P1322, p. 48; exhibit 1352, p. 256; exhibit P1359,
p. 237; Gary Platt, 7 February 2017, pp 91-92.
8335
At 12:27, Blue 864 (MOVPIK1) called Blue 817 (CARACA3); at 12:36, Blue 864 (CARACA3) called Blue 610
(HADATH3); at 12:37, Blue 610 (SFEIR2) called Blue 864 (MANARA2); at 12:38, Blue 610 (SFEIR2) called Blue
817 (CHIAH3); at 12:38, Blue 817 (CHIAH3) called Blue 864 (MRAICI2); at 12:40, Blue 864 (MRAICI2) called
Blue 610 (SFEIR2); at 12:44, Blue 610 (SFEIR2) called Blue 817 (CHIAH2); at 12:45, Blue 864 (MRAICI2) called
Blue 817 (CHIAH2); at 12:54, Blue 817 (MANARA1) called Blue 864 (MANARA1); at 13:17, Blue 610 (MRAICI2)
called Blue 864 (MANARA1); at 13:20, Blue 610 (MANARA1) called Blue 817 (MRAICI2); at 13:21, Blue 817
(MRAICI2) called Blue 610 (MRAICI2); at 13:28, Blue 864 (JEANNE2) called Blue 817 (RACHOU1); and at 13:29,
Blue 864 (RAOUCH3) called Blue 610 (MANARA2). Exhibit P1227, pp 5-6; exhibit P1228, p. 4; exhibit P1239, p.
4.
8336
Gary Platt, T. 7 February 2017, pp 83-84, 91-100, 112-113.
8337
At 13:37, Blue 610 (SIMON3) called Blue 585 (Bir Abed_A); at 13:41, Blue 817 (BACHOU1) called Blue 610
(SIMON3); at 14:16, Blue 324 (Saki Hadath_C) called Blue 610 (SFEIR2); at 15:33, Blue 585 (Ras Beirut MPT_B)
called Blue 610 (SFEIR2); at 15:34, Blue 585 (Fadlallah_B) called Blue 324 (Riviera_B); and at 16:47, Blue 610
(BIRABD2) called Blue 324 (Riviera_B). Exhibit P1225, p. 8; exhibit P1227, pp 5-6; exhibit P1229, p. 9; exhibit
P1239, p. 4; Gary Platt, T. 7 February 2017, pp 112-113, T. 8 February 2017, pp 3-5; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 447, 450-452.
8338
Exhibit P346, ERN 600004136; exhibit P536, p. 21. See also exhibit P347 (Witness statement of Dorian AlZaatari), ERN 60299345, para. 19.
8339
Exhibit P346, ERN 600004136; exhibit P536, p. 21.
8340
At 17:04, Yellow 024 (Hai Kneisse_B) called Yellow 457 (HARA2); at 17:24, Yellow 933 (Mar_Michael_C)
called Yellow 457 (BRAJNE1); at 20:16, Yellow 933 (Mar_Michael_C) called Yellow 457 (BRAJNE1); at 22:29,
Yellow 294 (SFEIR2) called Yellow 457 (BIRABD3). Exhibit P1240, p. 52; exhibit P1244, p. 36; exhibit P1247, p.
57; exhibit P1252, p. 69.
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day. Mr Platt testified that this activity is consistent with a report from the day or preparation for
the next day’s activities.8341
(aa)

Sunday 2 and Monday 3 January 2005

4399. On Sunday 2 January 2005, during Mr Hariri’s absence from Lebanon, at first in Paris,
there was no activity on the Blue network.
4400. On Monday 3 January 2005, three calls were made on the Blue network. These were
between Blue 585, Blue 324 and Blue 610.8342
(bb)

Tuesday 4 to Thursday 6 January 2005

4401. On Tuesday 4 January 2005, the Red mobiles were used for the first time since the purchase
of the Red SIMs in Tripoli, which had occurred sometime between 24 December and 4 January.8343
On 4 January, two calls were made on the Blue network, between Blue 585 and Blue 324, with the
latter activating a cell in the Quraitem Palace area. These calls occurred at 13:41 and 14:00.8344
4402. Between 14:15 and 14:45 that day the Red mobiles made 13 successive calls, activating
one of two neighbouring cells to the north of Tripoli, not by contacting each other, but instead by

8341

Gary Platt, T. 8 February 2017, pp 10-11.
At 12:17, Blue 585 (Hai Kneisse_B) called Blue 324 (Saki Hadath_C); at 13:13, Blue 610 (BRAJNE3) called
Blue 324 (Mic_Bay Rock); at 14:33, Blue 324 (Unesco_C) called Blue 585 (Saki Hadath-II_A). Exhibit P1225, p. 8;
exhibit P1227, p. 6; exhibit P1229, p. 9; Gary Platt, T. 8 February 2017, pp 18-19, 26-29; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 466. While Mr Platt, in the report, states that on 2 January 2005 ‘Blue Network
phones were not active in the vicinity of Quraitem Palace’ (emphasis added), the call sequence tables of the Blue
mobiles reveal no calls that day. The only two mobiles active—Blue 742 and Blue 940—were only involved in service
calls, namely calls or text messages to or from number 1456, which is an Alfa customer number to activate mobile
credit. Exhibit P1230, p. 2; exhibit P1234 (Call sequence table of Blue 940), p. 2.
8343
Exhibit P1197 (Call sequence table for Red 741), p. 1; exhibit P1198 (Call sequence table of Red 893), p. 1; exhibit
P1199 (Call sequence table of Red 652), p. 1; exhibit P1200 (Call sequence table of Red 572); exhibit P1201 (Call
sequence table of Red 662); exhibit P1202 (Call sequence table of Red 946), p. 1; exhibit P1203 (Call sequence table
of Red 636), p. 1; exhibit P1204 (Call sequence table of Red 678), p. 1; Gary Platt, T. 8 February 2017, pp 39-41, T.
9 February 2017, p. 81; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 498-499; exhibit P796.1
(Network analysis report), paras 484-485. See also exhibit P1782, para. 468.
8344
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 493, table 61 (p. 152).
8342
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contacting the Alfa network.8345 Mr Platt testified that this pattern is consistent with one user
initiating the calls on each of the Red mobiles.8346
4403. Closely before and after the Red network calls on Tuesday 4 January, Yellow 024, Subject
6’s Yellow 457 and Subject 6’s Blue 610 made calls activating cells in the Tripoli area. 8347 This is
shown on the map below from Mr Platt’s chronology report:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 156

8345

The cells activated by the Red mobiles were TOURBO1 and MINIEH2. Exhibit P1197, p.1; exhibit P1198, p. 1;
exhibit P1199, p. 1; exhibit P1200; exhibit P1201; exhibit P1202, p. 1; exhibit P1203, p. 1; exhibit P1204, p. 1; exhibit
P1123 (ArcView shape files Alfa); exhibit P1783 (Expert report of Gary Platt – Chronology), para. 498, table 62 on
p. 155; exhibit P796.1, para. 485. See also Gary Platt, T. 8 February 2017, pp 39-41, 43, 45-46, 50-51, 59.
8346
Gary Platt, T. 8 February 2017, pp 37, 49.
8347
This was approximately 27 minutes before and 17 minutes after the Red networks calls. Yellow 024 activated cell
Tripoli Mina_II_A at 13:48. Yellow 457 activated BEDAOU1 at 15:00 and BAHSAS2 at 15:44. Blue 610 activated
TEBBAN3 at 15:02. Both Yellow 024 and Yellow 457 were in contact with Yellow 669 on 4 January 2005 (Yellow
669 activated SFEIR2 at 13:48, and HADATH3 at 15:00 and 15:44). Exhibit P1227, p. 6; exhibit P1244, p. 36; exhibit
P1248, p. 92; exhibit P1252, p. 69; Gary Platt, T. 8 February 2017, pp 35-39, 51-52, 59-60, 72-73; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 489, 497, 500-501.
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4404. Yellow 024 and Yellow 457 returned to Beirut in the early evening. At 16:52 and 17:58,
Yellow 024 and Yellow 457 were involved in calls with Yellow 933, both activating cells in
Beirut.8348
4405. On 5 January, Yellow 933 activated a cell in the Tripoli area at 12:05, to contact Yellow
457. On Thursday 6 January 2005, Yellow 425 called Mr Ayyash’s Yellow 294 twice within 30
minutes around 12:00, and again at 16:42.8349 Yellow 294 was also in contact with Yellow 457
five times between 15:39 and 23:16.8350
(cc)

Friday 7 January 2005

4406. According to a logbook of Mr Hariri’s travels, he returned to Beirut from Switzerland on
Friday 7 January 2005 at 18:00.8351 However, the call activity of Mr Hariri’s security team suggests
that he more likely arrived at Beirut Airport between 15:42 and 16:22, and was back at Quraitem
Palace by 16:54.8352
4407. Mr Al-Arab was in the area of Quraitem Palace until at least 15:18 on 7 January 2005.8353
Cell activations suggest that he and Witness 009 were travelling south from the palace at 15:31
and 15:32, respectively.8354

8348

At 16:52, Yellow 933 (Haret_Hreik_2_C) called Yellow 024 (Bashoura_A); at 17:58, Yellow 457 (SFEIR2) called
Yellow 933 (Mar_Michael_B). Exhibit P1244, p. 36; exhibit P1247, pp 57-58; exhibit P1252, p. 69; Gary Platt, T. 8
February 2017, pp 52, 59-61; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 506.
8349
On 6 January 2005, Yellow 425 (Sfeir_B) called Yellow 294 (HAROUF3) at 12:22 and 12:48. At 16:42, Yellow
425 (Sfeir_B) called Yellow 294 (HAROUF3). Exhibit P1240, p. 53; exhibit P1242, p. 29; exhibit P1252, p. 69;
exhibit P1247, p. 58; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 521-524.
8350
At 15:39, Yellow 294 (HAROUF3) called Yellow 457 (SFEIR2). At 15:41, Yellow 294 (HAROUF3) then again
called Yellow 457 (SFEIR2). At 21:12, Yellow 294 (HAROUF3) called Yellow 457 (BRAJNE3). Yellow 457
(BRAJNE1) called Yellow 294 (HAROUF3) back at 21:19. Finally, Yellow 294 (SFEIR2) called Yellow 457
(SFEIR2) at 23:16. Exhibit P1240, p. 53; exhibit P1252, p. 70. As noted above, there can be time differences between
the start time of calls on the same network and between calls on different networks. This applies to the call described
above as starting at 15:41 (exhibit P1240). According to exhibit P1252, the start time of that call was instead 15:41:04.
8351
Exhibit P346, ERN 600004136; exhibit P303, ERN D0004960; exhibit P536, p. 21; exhibit P347 (Witness
statement of Dorian Al-Zaatari), ERN 60299345, para. 19; exhibit P347 (Supplemental material for witness statement
of Dorian Al-Zaatari), ERN 60299483. See also Gary Platt, T. 8 February 2017, p. 97; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 539.
8352
Exhibit P1359, pp 250-251; exhibit P1322, p. 55; exhibit P301, p. 370; Gary Platt, T. 9 February 2017, pp 2-3;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 552, 555-556.
8353
Mr Al-Arab activated the LAU_MIC2_A cell at 15:18. Exhibit P1359, p. 250.
8354
Both Mr Al-Arab and Witness 9 activated cell Raoucheh_B. Exhibit P1359, p. 251; exhibit P1322, p. 55; exhibit
P1122; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 553, 558.
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4408. Witness 009 activated cell Ouzaii-II_A at 15:42, showing that he was still travelling
south.8355 By then, Mr Al-Arab had already arrived in the area of the Beirut Airport.8356 Witness
009 arrived at the airport by 16:02, activating cell Airport_A, the same cell as Mr Al-Arab.8357 Mr
Al-Arab remained in that area until 16:21 and Witness 009 until 16:22.8358 Witness 009 began
travelling north by 16:45.8359 At 16:54 and 17:19, Mr Al-Arab and Witness 009, respectively, again
activated cells in the area of Quraitem Palace.8360
4409. There were 27 calls made on the Blue network on this day. Only 12 calls had occurred in
the previous five days. Mr Platt stated ‘the Blue Network becomes very active again after being
dormant for a number of days’, explaining that this increase in Blue activity coincided with Mr
Hariri’s return from abroad.8361 For a graphic overview of these calls, the Trial Chamber has
created the table below, based on the call sequence table data:

8355
Exhibit P1322, p. 55; exhibit P1122; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 553, table
70 (p. 171).
8356
At 15:42, Mr Al-Arab activated the Airport_A cell. Exhibit P1359, p. 251; exhibit P1122; Gary Platt, T. 9 February
2017, pp 2, 5; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 553, 559.
8357
Exhibit P1322, p. 55; exhibit P1122; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 553, 559,
table 70 (p. 171).
8358
Exhibit P1322, p. 55; exhibit P1359, p. 251; Gary Platt, T. 9 February 2017, p. 2; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 553, table 70 (p. 171).
8359
At 16:45, Witness 009 activated cell Unesco_B. Exhibit P1322, p. 55; Gary Platt, T. 9 February 2017, p. 3; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 553, 561.
8360
Mr Al-Arab again activated cell LAU_MIC2_A, while Witness 009 activated Concorde_B. Exhibit P1322, p. 55;
exhibit P1359, p. 251; exhibit P1122.
8361
Gary Platt, T. 8 February 2017, pp 97-98.
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4410. Blue 324 moved from the area of Quraitem Palace to south Beirut at 13:24 before travelling
in the direction of Faraya by 14:39.8362 Blue 585 also activated cells in the Faraya area, when it
was in contact with Blue Subject 6’s 610 at 14:46 and 15:21.8363 Because 7 January 2005 was a
Friday, Mr Platt explained that the placement of the Blue mobiles was consistent with the
possibility that Mr Hariri might go directly from Beirut Airport to Faqra Villa, or stop at Quraitem
Palace on the way.8364

8362

At 13:24, Blue 324 activated cell BorjBrajneh-II_B. At 14:39, it activated cell Adonis_C, located close to the
Zouk Mosbeh junction turnoff. Exhibit P1225, p. 8; Gary Platt, T. 8 February 2017, p. 103; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 548.
8363
At 14:46, Blue 585 activated the cell Faraya_A. At 15:21, it activated the cell Faqra_A. Exhibit P1229 (call
sequence table of Blue 585), p. 9; exhibit P1122; Gary Platt, T. 8 February 2017, p. 103; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 547.
8364
Gary Platt, T. 8 February 2017, p. 103.
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(dd)

Saturday 8 to Monday 10 January 2005

4411. Mr Hariri was at Quraitem Palace and received visitors on Saturday 8, Sunday 9 and
Monday 10 January 2005, including Mr Bassel Fuleihan MP, Mr Mustafa Nasser, the journalist
Mr Faisal Selman, the Syrian chief of military intelligence in Lebanon, Mr Rustom Ghazaleh and
Mr Hani Hammoud, who was a media advisor to Mr Hariri and editor of the newspaper, AlMustaqbal.8365
4412. On Saturday 8 January 2005, three Blue mobiles (Blue 324, Blue 817 and Blue 864)
activated cells in the area of Quraitem Palace around midday.8366 In the late afternoon, Blue 585
was located in the Faqra area and Blue 324 was in the area of Parliament.8367 This was also the
first time Blue 940 was active after being dormant for five months. 8368
4413. On Sunday 9 January 2005, Blue 235 was active for the first time.8369 Blue 585 and Blue
610 were also active, exchanging four calls between 15:34 and 17:43.8370
4414. On Monday 10 January, the Blue network continued to expand as Blue 233—attributed to
Mr Ayyash—was used for the first time.8371 There was, however, no Blue network activity around
Quraitem Palace or any location related to Mr Hariri.8372

8365

Exhibit P301, pp 320-325; exhibit P303, ERN D0004946; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 573. See also exhibit P1782, paras 501, 505, 519.
8366
Blue 324 activated cell Mic_Bay Rock 2 at 12:09, 12:11 and 12:12; Blue 817 activated CARLTO3 at 12:12 and
Blue 864 activated cell CONCOR2 at 12:11. Exhibit P1225, p. 8; exhibit P1228, p. 4; exhibit P1239, p. 5; exhibit
P1123; exhibit P1122; Gary Platt, T. 9 February 2017, pp 33-35; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 574, 578-579.
8367
Blue 585 activated cell Faqra_A at 17:17 by receiving a call from Blue 324. Blue 324 activated cell HQ_B at
17:11, 17:15, twice at 17:16 and 17:17. Exhibit P1229, p. 9; exhibit P1225, p. 8; exhibit P1122; Gary Platt, T. 9
February 2017, pp 34, 36; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 575-576, 580-582.
8368
This was the first inter-Blue activity since 9 August 2004 for Blue 940. Exhibit P1234, p. 2; Gary Platt, T. 9
February 2017, p. 34. See also exhibit P1782, para. 502.
8369
Blue 235 activated Sfeir_A at 00:32. Exhibit P1226 (Call sequence table of Blue 235), p. 1. See also exhibit P1782,
para. 516.
8370
At 15:34, Blue 610 (BIRABD_2) called Blue 585 (Hai El Soullum_C). At 16:34, Blue 585 (Hai El Soullum_C)
called Blue 610 (BRAJNE1). Blue 585 (Raouche_B) again called Blue 610 (BRAJNE1) at 17:40. Finally, Blue 610
(BRAJNE1) called Blue 585 (Raouche_B) at 17:43. Exhibit P1229, p. 10; exhibit P1227, p. 7; exhibit P1123.
8371
At 14:00, Blue 233 (Borj_El-Barajneh_C) called Blue 235 (Sfeir_B), at 14:01:07 according to exhibit P1226 for
Blue 235 and at 14:00:15 according to exhibit P1238 for Blue 233. Exhibit P1226, p. 1; exhibit P1238 (Call sequence
table of Blue 233), p. 1; Gary Platt, T. 9 February 2017, p. 51.
8372
Gary Platt, T. 9 February 2017, p. 50.
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(ee)

Tuesday 11 January 2005

4415. Mr Hariri received visitors at Quraitem Palace throughout the day on Tuesday 11 January
2005.8373
4416. There was limited Blue network activity that day, during which all calls activated cells in
south Beirut.8374 Mr Ayyash’s Blue 233 participated in three of the seven calls on the Blue
network.8375
4417. There were four calls on the Green network that day between Mr Ayyash’s Green 300 and
Mr Badreddine’s Green 023.8376 At 11:22, Green 300 activated a cell in south Lebanon, on the
costal road between Saida and Beirut, calling Green 023.8377 At 14:30 and 14:55, Green 300
connected to cells adjacent to the cell providing predicted best server coverage to the vehicle yard
in Tripoli where the Mitsubishi Canter was sold.8378 This was the only day between 1 August 2004
and 28 December 2005, in which the Green network, or any mobile the Prosecution seeks to
attribute to Mr Ayyash, used cells in Tripoli.8379

Exhibit P301, pp 325-327. See also exhibit P1782, para. 526.
At 12:15, Blue 817 (ROUEIS2) called Blue 610 (HADATH3). At 12:17, Blue 610 (SFEIR2) called Blue 817
(ROUEIS2). At 12:41, Blue 235 (Sfeir_B) called Blue 322 (Coast Road_A). Blue 235 (Sfeir_B) called Blue 233
(Mic_Mcharrafieh_A) at 19:47. At 19:59, Blue 235 (Sfeir_B) called Blue 322 (Hazmiyeh-II_B). Blue 235 (Sfeir_B)
called Blue 233 (Haret_Hreik_2_A) at 21:09. Finally, Blue 322 (Hazmiyeh-II_B) called Blue 233 (Mar_Michael_C)
at 22:40. Exhibit P1226, p. 1; exhibit P1227, p. 7; exhibit P1236, p. 2; exhibit P1238, p. 1; exhibit P1239, p. 5; Gary
Platt, T. 9 February 2017, p. 85.
8375
Gary Platt, T. 9 February 2017, p. 85; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 590-591.
8376
Exhibit P1305 (Call sequence table of 13 numbers—Mr Badreddine), pp 5655-5656; exhibit P1259 (Call sequence
table of ten numbers—Mr Ayyash), p. 333; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 589.
8377
Green 300 activated KHALDE3. Green 023 activated cell ROUEIS3. Exhibit P1305, p. 5655; exhibit P1259, p.
333; exhibit P1123; Gary Platt, T. 9 February 2017, pp 74-75; see also exhibit P1807, slides 253-254.
8378
Green 300 activated cells BEDAOU2 at 14:30 and TEBBAN1 at 14:55. Exhibit P1259, p. 333; exhibit P1123;
exhibit P1783 (Expert report of Gary Platt—Chronology), paras 589, 595-596, table 74 (p. 183); Gary Platt, T. 9
February 2017, pp 77, 84-85, T. 5 April 2017, pp 31-32. See also exhibit P1807, slides 261-264; exhibit P1116 (Expert
report of John Edward Philips – Green mission phones), para. 7.5.5.36.
8379
Exhibit P1205; exhibit P1211; exhibit P1259, pp 239-432; exhibit P1123; Gary Platt, T. 9 February 2017, pp 7677; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 598; John Edward Philips, T. 5 September 2016,
pp 71-72, T. 6 September 2016, pp 66-67; exhibit P1116 (Expert report of John Edward Philips – Green mission
phones), paras 7.5.5.34-7.5.5.35. See also exhibit P1118 (PowerPoint presentation on common mission phones, John
Edward Philips), slides 122, 153. Before the Green 300 calls activating Tripoli cells, Mr Ayyash’s personal mobile
935 activated a cell that Mr Philips and Mr Platt described as being potentially en route to Tripoli. John Edward
Philips, T. 6 September 2016, pp 66-67; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 594, table 74
(p. 183).
8373

8374
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(ff)

Friday 14 January 2005

4418. On Friday 14 January 2005, Mr Hariri received visitors at Quraitem Palace between 07:50
and 20:30.8380
4419. The amended consolidated indictment pleads that ‘All eight Red Network phones were
used to observe HARIRI or locations connected with him between 14 January 2005 and 12
February 2005’.8381 According to the Prosecution’s Pre-trial brief:
On 14 January 2005, Subjects began using Red Network phones while conducting
observations. On this day, while HARIRI had appointments at Quraitem Palace, users of
Red Network phones were in contact with each other on at least 32 occasions around
Quraitem Palace, Parliament and Faqra.8382

4420. Mr Platt commented that this day was ‘the first use of the Red Network phones’. They were
involved in ‘activity around Quraitem Palace, the Parliament area, the route between Quraitem
Palace-Faqra villa-Zouk-Mosbeh, and also Faraya, and also in Tripoli’. 8383 The activity took place
throughout the course of the day and involved all the Red mobiles.
4421. According to Mr Platt, there was no ‘attempt to follow any of the movements of Mr. Hariri’,
and there was no direct surveillance, but rather, ‘preparation for further surveillance’.8384 He
described it as ‘almost a scouting day, a scouting process…consistent with doing some sort of
preparatory work for surveillance’.8385

8380

Exhibit P301; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 616.
Amended consolidated indictment, para. 15 (a).
8382
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 72.
8383
Gary Platt, T. 13 February 2017, p. 48.
8384
Gary Platt, T. 13 February 2017, pp 49, 62. This was in response to a judicial question (from Judge Braidy), ‘Mr.
Platt, I’m sorry. It isn’t clear for me. You said that they were not conducting surveillance, the Red Network now in
this day. But you said that they are on the same -- in the same location that usually we have seen the Blue. What is the
difference? When you said for the Blue -- the Blue they are conducting in this location, not in the immediate vicinity
of Quraitem Palace but in the area, what do you call it, area, it's more -- for example, for -- I don’t know, CARACA,
Bashoura_ -- or not Bashoura_, CARACA and maybe MANARA1, maybe, so why you arrive to this conclusion that
they are not conducting surveillance. They are only exploring the location, you mean?’.
Mr Platt, in answering, also stated that Mr Hariri was at Quraitem Palace and had not travelled from there, ‘it’s a
Wednesday, and we know that usually it’s during the holiday period or the weekends that he travelled’. However, the
Trial Chamber notes that 14 January was a Friday, so Mr Platt was inadvertently in error.
8385
Gary Platt, T. 13 February 2017, p. 49.
8381
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4422. Mr Platt plotted part of the network mobile activity on this day in the map below:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 194
4423. The table below shows most of the Red network calls that Mr Platt highlighted for this day:
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 193
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(gg)

Monday 17 January 2005

4424. Between Monday 17 and Thursday 27 January 2005, the nine Blue mobiles which were
activated between Friday 7 and Wednesday 12 January 2005 became active.8386 Blue 864 was
unusually active in a cell coverage area immediately to the east of Beirut airport, particularly on
19, 24 and 26 January 2005. There were frequent calls between Mr Ayyash’s Green 300 and Mr
Badreddine’s Green 023.
4425. On Monday 17 January, Mr Hariri remained at home all day.8387 At 22:08, on Monday 17
January 2005, Mr Ayyash’s Green 300 made a 16-second call to Green 023.8388 This was the first
call between the two numbers since Saturday 15 January.8389 Both activated BRAJNE3 at the start
of the call; the respective end cells were MRAIJE1 (Green 300) and ROUEIS3 (Green 023).8390
The Prosecution submits that this call triggered subsequent Blue network activity. 8391
4426. At 22:39, Mr Ayyash’s Blue 233 called Blue 322 connecting to Saquiet_Hadath_2_C,
adjacent to BRANJE3.8392 This was the fourth of six calls between Blue 233 and Blue 322 that
day. Blue 233 activated Saquiet_Hadath_2_C also on the two later calls, at 23:05 and 23:31.8393
4427. According to Mr Platt, the sequence of calls at 22:08 and 22:39 is ‘consistent with’ the
users of Green 300 and Green 023 meeting.8394 He pointed to the short duration of the call, the
proximity of the mobiles and the half hour of inactivity of all mobiles after the 22:08 call. 8395
(hh)

Tuesday 18 January 2005

4428. Mr Hariri spent Tuesday 18 January 2005 receiving visitors at Quraitem Palace.8396 That
day there were 54 calls between 13 of the Blue mobiles, namely Blue 610, Blue 817, Blue 864,

8386
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (E) (1)
‘Setting up the network’.
8387
Exhibit P301; exhibit P303 (Press release, 17 January 2005); exhibit P1782, para. 630.
8388
Exhibit P1211, p. 4; exhibit P1207, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 673,
687, table 85 (p. 205).
8389
Gary Platt, T. 15 February 2017, p. 30.
8390
Exhibit P1211, p. 4; Exhibit P1207, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 673,
687, table 85 (p. 205).
8391
Prosecution final trial brief, paras 783-784.
8392
Exhibit P1238, p. 2; exhibit P1236, p. 4. Exhibit P1807, slide 430.
8393
Exhibit P1238, p. 2.
8394
Gary Platt, T. 15 February 2017, pp 31, 34, 37.
8395
Gary Platt, T. 15 February 2017, pp 30-31, 38.
8396
Exhibit P301; exhibit P1782, para. 641.
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Blue 428, Blue 742, Blue 940, Blue 585, Blue 324, Blue 322, Mr Ayyash’s Blue 233, Blue 235,
Blue 501 and Blue 967.8397 Of these, Blue 233 was ‘most dominant’, being part of 25 calls.8398
4429. Cells in south Beirut were activated the most often,8399 with the exception of Blue 610,
Blue 864 and Blue 233.8400 The Prosecution’s cell site expert, Mr Philips produced the following
table illustrating the top five cells used by Blue network mobiles on 18 January 2005:

Exhibit P1115 (Expert report of John Edward Philips—15 Blue mission phones), table 97 (p.
175)
4430. Call data records show that Blue 864 travelled to the Baalbek area on the morning of
18 January 2005 and spent several hours there before returning to Dahyieh. In this time, Blue 864
had contact with Subject 6’s Blue 610 and Blue 501.8401
4431. At 14:57, Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023 for 57 seconds.8402
The users were in separate locations in south Beirut.8403 Mr Platt accorded significance to the

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.31.3-6.9.31.6. See also
exhibit P1782, para. 5 (pp 198-199).
8398
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.31.6.
8399
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.31.14-6.9.31.15, table
97 (p. 175).
8400
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.31.8-6.9.31.9.
8401
Exhibit P1228, p. 5; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para.
6.9.31.10; Gary Platt, T. 16 February 2017, pp 12-14, 20; exhibit P1227, p. 9; exhibit P1237 (Call sequence table of
Blue 501), p. 1. See also exhibit P1782, paras 12-13 (p. 200).
8402
Exhibit P1207, p. 3; exhibit P1211, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 691.
8403
The mobiles activated OZAIMB2/AIB3 (Green 300) and ROUEIS3 (Green 023). Exhibit P1207, p. 3; exhibit
P1211, p. 4; Gary Platt, T. 16 February 2017, p. 29; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
691.
8397

Case No. STL-11-01/T/TC

1449 of 2642

18 August 2020

R333435

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

relatively long duration of this call compared to other Green network calls.8404 Green 300 again
called Green 023 at 16:07.8405 By the time of this 25-second call, Mr Ayyash’s Green 300 had
moved to the port area, whereas Mr Badreddine’s Green 023 connected to the same cell.8406 Forty
minutes later, at 16:49, Green 023 called Green 300.8407 For this third call, lasting 22 seconds,
Green 023 activated start and end cells indicating movement north from the user’s earlier
location.8408
4432. Mr Badreddine’s Green 023 arrived in the same area as Mr Ayyash’s Green 300 shortly
after 17:00. At 17:07, Green 023 called Green 300 for their fourth and final 68-second call, and
the two activated the same cell, PORT2.8409 This is one of their longest calls and to Mr Platt shows
that there was ‘something of significance to discuss’.8410
4433. Mr Platt took the view that the users of Green 023 and Green 300 met in the port area.8411
He concluded this based on the following factors: the preceding sequence of calls showed one user
travelling to the area, followed by the other; the subsequent inactivity on all mobiles attributed to
each. Mr Badreddines’s personal mobile 633, was turned off over the period; there were no further
calls between Green 023 and Green 300 on 18 January 2005; and finally, the location was
significant.8412
4434. From 18:18 on Tuesday 18 January until 00:26 the next morning Wednesday 19 January,
Mr Ayyash’s Blue 233 was involved in 19 calls with other Blue mobiles, including Blue 585 (four
calls), Blue 864 (four), Blue 322 (three), Blue 742 (three), Blue 501 (two), Blue 817 (one), Blue
428 (one) and Blue 610 (one).8413

8404

Gary Platt, T. 16 February 2017, pp 29-31.
Exhibit P1207, p. 3; exhibit P1211, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 692.
8406
Green 300 activated PORT2, and Green 023 activated ROUEIS3. Exhibit P1207, p. 3; exhibit P1211, p. 4; Gary
Platt, T. 16 February 2017, pp 34-35; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 692.
8407
Exhibit P1211, p. 4; exhibit P1207, p. 4.
8408
Green 023 activated MIKAEL3 (start cell) and MIKAEL2 (end cell). Exhibit P1211, p. 4. See also exhibit P1783
(Expert report of Gary Platt – Chronology), para. 694.
8409
Exhibit P1211, p. 4; exhibit P1207, p. 4; Gary Platt, T. 16 February 2017, pp 29, 31, 34; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 695. See also exhibit P1782, para. 10 (pp 199-200).
8410
Gary Platt, T. 16 February 2017, pp 36-37.
8411
Gary Platt, T. 15 February 2017, p. 33, T. 16 February 2017, pp 29-31, 34, 37.
8412
Gary Platt, T. 16 February 2017, pp 30-33, 37, 50-51, 54-57.
8413
Exhibit P1238, pp 2-3.
8405
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4435. Just before midnight on 18 January 2005, Blue 742 travelled from south Beirut to the area
of Anjar, near the Syrian border. The journey was a short one, with Blue 742 returning to Dahyieh
shortly after 01:00 on Wednesday 19 January.8414
4436. Mr Platt stated that the last call before Blue 742’s departure was at 23:18, the user had
reached the area of Anjar by 00:04 and returned to south Beirut by 01:12 and that a journey to
Anjar would take between 45 minutes and one hour. On this basis, if Blue 742 went to Anjar, the
trip would have been ‘quite quick’ or ‘almost there and back’.8415 Noting the ‘extensive’ coverage
area of cells in the area, Mr Platt thought that ‘theoretically he could have gone to Anjar but equally
he could have gone elsewhere in this area’.8416 Mr Platt did not venture an opinion on the purpose
of the trip. Prosecution counsel associated the area with the location of the Syrian Military
Intelligence headquarters.8417 Mr Rustom Ghazaleh, the head of Syrian military intelligence in
Lebanon had his main headquarters in Anjar.8418
4437.

Twelve minutes before Blue 742 activated a cell in Dahyieh, at 00:59 on Wednesday 19

January 2005, Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023, for two minutes and
20 seconds.8419 Green 023 returned the call at 01:05 for about a minute and a half.8420 These were,
respectively, the second and fourth longest calls between them.8421
4438. That the Green network calls occurred about half an hour after Blue 742 was in contact
with Mr Ayyash’s Blue 233 on the user’s return from Anjar, in Mr Platt’s view, suggested that the
two could be connected.8422 Mr Platt added, however, that ‘there was a number of significant events

Exhibit P1230, p. 3. See also exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones),
paras 6.9.62.230-6.9.62.231, map 30; Gary Platt, T. 16 February 2017, pp 90-92.
8415
Gary Platt, T. 16 February 2017, p. 85.
8416
Gary Platt, T. 16 February 2016, p. 90.
8417
Gary Platt, T. 16 February 2016, pp 76-77, 86, 91-92. See also exhibit P1889 (Chronology PowerPoint presentation
– 18 January 2005 to 27 January 2005), slide 43; exhibit P1895 (EPE snapshots related to exhibit P1889, slide 43).
8418
Ghattas El-Khoury, T. 15 January 2015, p. 66; Ghazi El-Youssef, T. 11 March 2015, p. 62; Walid Jumblatt, T. 4
May 2015, p. 23.
8419
Exhibit P1207, p. 4; exhibit P1211, p. 4.
8420
Exhibit P1211, p. 4; exhibit P1207, p. 4.
8421
Gary Platt, T. 16 February 2017, p. 95.
8422
During its trip to Anjar, Blue 742 was in contact with Mr Ayyash’s Blue 233 two other times. Gary Platt, T. 16
February 2017, pp 78, 93; exhibit 1230, p; 3; exhibit P1238, p. 3.
8414
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taking place during this phase’ that may have required discussion between Green 300 and Green
023.8423
(ii)

Wednesday 19 January 2005

4439. Between Wednesday 19 and Friday 28 January 2005, there were 39 calls between Blue 864
and other Blue network mobiles for which Blue 864 used only three adjoining cells that together
provide predicted best server coverage to an area next to the airport, to its east.8424
4440. Mr Philips testified that there were a lot of commercial buildings, rather than domestic
dwellings, in that area.8425 With each call, Blue 864 activated either one or a combination of two
of Alfa’s cells, KARAME3, AIB2 and AIB3.8426
4441. For convenience, the Trial Chamber here adopts the Prosecution’s terminology and refers
to those three cells collectively as the ‘east-of-airport cells’—but noting that other cells also
provide coverage to areas further east of the airport. It has created a map from the electronic
presentation of evidence, in which the three Alfa cells are marked and the airport is marked by its
IATA code of ‘BEY’:

8423

Gary Platt, T. 16 February 2017, pp 93-94.
Exhibit P1228, pp 5-9; exhibit P1259, pp 339-340, 342, 344-349; exhibit P1227, pp 9-10; exhibit P1226, p. 3;
exhibit P1237, pp 2-3; exhibit P1225, pp 9-10; exhibit P663 (Statement of Andrew Fahey), annex 1, no. 35;
exhibit P1123. See also exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones),
paras 6.9.32.10, 6.9.33.11, 6.9.37.9, 6.9.37.11, 6.9.39.11, 6.9.39.14-6.9.39.15, 6.9.40.12, 6.9.45.95, 6.9.64.6-6.9.64.9,
map 39 (p. 332); John Edward Philips, T. 31 August 2016, pp 104-105, referring to exhibit P1118, slide 37, T. 5
September 2016, pp 33-35, 69, 75; exhibit P1782, paras 647, 656; exhibit P1780 (Chronology of relevant events),
pp 19, 22.
8425
John Edward Philips, T. 5 September 2016, p. 51; see also exhibit P1118, slides 117-118.
8426
Exhibit P1228, pp 5-9.
8424

Case No. STL-11-01/T/TC

1452 of 2642

18 August 2020

R333438

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

‘East-of-airport’ cells created by the Trial Chamber from electronic presentation of evidence,
exhibit P592.1
4442. Most of the 39 calls using the east-of-airport cells were on Wednesday 19, Monday 24 and
Wednesday 26 January 2005. Thirteen were on 19 January, 8427 nine on 24 January8428 and ten on
26 January.8429 Two-thirds of the calls—26 out of 39—were with Mr Ayyash’s Blue 233.8430
According to Mr Platt and Mr Philips, other than this period of activity, it was uncommon for Blue
864 or any other mobile in the covert networks to use the east-of-airport cells.8431

8427

Exhibit P1227, p. 9; exhibit P1228, pp 5-6; exhibit P1259, pp 339-340.
Exhibit P1226, pp 2-3; exhibit P1228, p. 7; exhibit P1237, p. 2; exhibit P1259, pp 345-346.
8429
Exhibit P1228, p. 8; exhibit P1259, pp 347-348; exhibit P1237, p. 3; exhibit P1225, pp 9-10.
8430
Exhibit P1228, pp 5-9; exhibit P1259, pp 339-340, 342, 344-349.
8431
Gary Platt, T. 16 February 2017, pp 106, 113-115, T. 21 February 2017, p. 61; exhibit P1115 (Expert report of
John Edward Philips – 15 Blue mission phones), paras 6.9.63.32, 6.9.64.2-6.9.64.4; John Edward Philips, T.
31 August 2016, pp 105-106, T. 2 September 2016, pp 89-91, T. 5 September 2016, pp 30-31; see also exhibit P1118,
slides 37-38, 111-112, 117-118.
8428
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4443. Another feature of Blue 864’s calls using the east-of-airport cells in this period was that
about 30 per cent of those with Mr Ayyash’s Blue 233 were in the early hours of the morning8432—
also highly unusual for these mobiles.8433 Further, Mr Philips underlined that one of these Blue
864’s calls with Mr Ayyash was close in time to a previous call between Mr Ayyash’s and Mr
Badreddine’s Green mobiles. He termed this a hierarchical call flow.8434
4444. In the summary below, the Trial Chamber has specifically described the predicted best
server coverage area of cells that calls activated only if the location was unusual given the mobiles’
usual use patterns, or otherwise appears to be particularly significant.
4445. The Green mobiles’ activity on Wednesday 19 January 2005 included five calls between
Mr Badreddine’s Green 023 and Mr Ayyash’s Green 300.8435 In addition, there were 44 Blue
mobile calls, using 12 different Blue mobiles.8436 Blue 864 made or received over 30 per cent of
them, 14 calls.8437
4446. Thirteen of the 14 calls on 19 January 2005—all of those after the call at 00:06 to
Blue 8138438—activated only the east-of-airport cells.8439 The first of these was at 05:22 to Mr
Ayyash’s Blue 233.8440 The last was at 22:01.8441 Mr Philips concluded that Blue 864 was at, or in
the area of, the airport over a significant period on 19 January 2005, ‘with apparent limited
movement’.8442

8432
Eight of the 26 calls were with Blue 233—approximately 20 per cent of Blue 864’s 39 calls using these cells.
Exhibit P1228, pp 5-9; John Edward Philips, T. 5 September 2016, p. 40; Gary Platt, T. 16 February 2017, p. 107,
T. 21 February 2017, p. 61, T. 22 February 2017, p. 16; exhibit P1118, slide. 117.
8433
John Edward Philips, T. 5 September 2016 pp 31, 43, 46; Gary Platt, T. 21 February 2017, p. 61, T. 22 February
2017, p. 16, T. 9 March 2017, p. 99.
8434
Mr Philips described this call flow as including a third call—in between—from Mr Ayyash’s Blue 233 to Blue
501. John Edward Philips, T. 5 September 2016, pp 68-69, 74. See also exhibit P1118, slide 121.
8435
At 00:59, 01:05, 15:25 (two calls) and 21:02. Exhibit 1207, p. 4; exhibit P1211.
8436
Exhibit P1224 (call sequence table of Blue 967), p. 1; exhibit P1226, p. 2; exhibit P1227, pp 9-10; exhibit P1228,
pp 5-6; exhibit P1229, p. 11; exhibit P1230, p. 3; exhibit P1231 (call sequence table of Blue 428), p. 3; exhibit P1232
(call sequence table of Blue 813), p. 3; exhibit P1234, p. 4; exhibit P1236, p. 4; exhibit P1237, p. 1; exhibit P1259,
pp 339-340; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.32.4-6.9.32.5;
See also, regarding Blue mobile activity generally on 19 January 2005, exhibit P1115 (Expert report of John Edward
Philips – 15 Blue mission phones), para. 6.9.32.
8437
Exhibit P1228, pp 5-6.
8438
Which activated BRAJNE1, a cell in south Beirut. Exhibit P1228, p. 5; exhibit P1232, p. 3; exhibit P1123.
8439
Exhibit P1228, pp 5-6.
8440
Exhibit P1228, p. 5.
8441
Exhibit P1228, p. 6; exhibit P1227, p. 9.
8442
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.63.8; John Edward
Philips, T. 5 September 2016, p. 45.
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4447. All 13 calls on 19 January 2005 using the east-of-airport cells were with either Mr Ayyash’s
Blue 233 or Subject 6’s Blue 610.8443 Blue 233 was especially active on 19 January 2005 too,
making or receiving about 61 per cent of the 44 Blue mobile calls that day8444 and connecting with
seven Blue mobiles. Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300 at 21:02.8445
(jj)

Thursday 20 January 2005

4448. The Prosecutor pleads in the amended consolidated indictment that on Thursday 20 January
2005:
HARIRI was scheduled to attend the Grand Mosque of Beirut in the morning but instead
attended the Imam Ali Mosque for Eid prayers. All active Red Network phones operated
for less than one hour in the vicinity of Quraitem Palace and the Grand Mosque. AYYASH,
on Red 741, participated in the observations on that day. In the hours before the Red

Network observations, Mustafa BADREDDINE on Green 023 was in contact with
AYYASH on Green 300 and, subsequently, MERHI on Green 071.8446

4449. That day, Mr Hariri attended the Al Imam Ali bin Abi Taleb Mosque for Eid Al-Adha for
early morning prayers between 06:55 and 08:00. Afterwards, he opened the doors to Quraitem
Palace to members of the public who came to greet him for the occasion. Red network mobile
activity that morning was concentrated around a different mosque, namely the Al-Omari Mosque.
4450. In the early hours, Mr Ayyash’s Blue 233 received a call from Blue 864.8447 Immediately
after, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300 three times in quick succession
at 00:39, 00:40 and 00:41, with the calls lasting eight, 24 and 21 seconds. 8448
4451. Mr Hariri usually attended the Al-Omari Mosque—which is in central Beirut and close to
Parliament—for Eid morning prayers.8449 After his resignation in October 2004, and to show his
presence elsewhere, Mr Hariri went more often to a mosque in a less commercial and more
residential area full of his supporters, namely the Al Imam Ali bin Abi Taleb Mosque in Tareek El-

8443
8444
8445
8446
8447
8448
8449

Exhibit P1228, pp 5-6.
Twenty-seven calls in total. Exhibit P1259, pp 339-340.
Exhibit P1259, p. 340; exhibit P1305, p. 5684.
Amended consolidated indictment, para. 30.
Exhibit P1228, p. 6. Blue 233 connected to Sfeir_B; exhibit P1238, p. 3.
Exhibit P1211, p. 4; exhibit P1207, p. 4.
Exhibit P1186 (Statement of Witness PRH009), para. 28.
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Jdeedeh.8450 Mr Hariri went there on 20 January 2005.8451 Mobiles used by Mr Hariri’s security
detail activated cells Sabra_C (07:05), Sabra_A (08:02) and Sinjab_A (09:20), in the mosque
area.8452 Below is a photograph of Mr Hariri at the Al Imam Ali bin Abi Taleb Mosque that day.

Exhibit P91 (Photographs taken on 20 January 2005), ERN D0003920
4452. Mr Platt thought that these calls suggested that Mr Hariri was at the mosque between
approximately 07:00 and 09:00 and, by 09:20, was moving away from it.8453 One of Mr Hariri’s
bodyguards activated cells Concorde_B at 09:46 and Fadlallah_C at 09:48, showing that Mr Hariri
had at that time returned to Quraitem Palace.8454

8450

Exhibit P1168 (Statement of Witness PRH101), para. 35.
Ghaleb Ahmad El-Chammaa, T. 11 February 2015, pp 10-13; exhibit P91, ERNs D0003927, D0003923,
D0003920; exhibit P111 (Witness statement of Helena Habraken regarding timing of photographs taken on 20 January
2005), pp 3-6; Gary Platt, T. 21 February 2017, p. 8; exhibit P303, ERN D0004934.
8452
Exhibit P1322, p. 63; exhibit P1334, p. 49; exhibit P1171 (Aide mémoire—mobiles of Mr Hariri’s security
personnel).
8453
Gary Platt, T. 21 February 2017, p. 8. See also exhibit P111 (Witness statement of Helena Habraken regarding
timing of photographs taken on 20 January 2005).
8454
Exhibit P1322, p. 63; Gary Platt, T. 21 February 2017, pp 11-12.
8451
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4453. Between 07:21 and 08:05, there was a burst of activity on the Red network. Mr Ayyash’s
Red 741 and six others—Red 893, Red 652, Red 678, Red 662, Red 636 and Red 946—activated
cells in the area of the Al-Omari Mosque and Parliament.8455 By 08:03, Subject 8’s Red 893 had
moved to the area of Quraitem Palace, activating CONCOR2.8456 The final red call was at 08:05,
when Red 741 (PORT2) called Red 893, which was still located in the area of Quraitem Palace
(RAOUCH1).8457
4454. The map below in Mr Platt’s chronology report, depicts the predicted best server coverage
of the cells activated by the Red network mobiles at this time:

8455

Exhibit P1197, p. 1, calls nos 7-15; exhibit P1198, p. 1, calls nos 11-16; exhibit P1199, p. 1, calls nos 18-20;
exhibit P1201, p. 1, calls nos 3-6; exhibit P1202, p. 1, calls nos 12-13; exhibit P1203, p. 1, calls nos 4-5; exhibit P1204,
p. 1, calls nos 22-27; Gary Platt, T. 21 February 2017, pp 8-9, 13-14; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 717.
8456
Exhibit P1198, p. 1; Gary Platt, T. 21 February 2017, pp 14-16; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 719, 1264.
8457
Exhibit P1197, p. 1; exhibit P1198, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 720.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 215
4455. Mr Platt was of the view that on 18 January 2005, Mr Badreddine’s and Mr Ayyash’s Green
mobiles had engaged in a ‘scoping operation’.
4456. He thought that they were preparing to move surveillance efforts from the road between
Quraitem Palace and Faqra Villa—the focus of previous surveillance—to the area of Parliament
and the route between Parliament and Quraitem Palace, a ‘slightly different route’ from that—
frequently travelled by Mr Hariri—from Faqra villa to Quraitem Palace.8458 Red network mobile
users attempted, albeit unsuccessfully, to start this surveillance on Thursday 20 January 2005,
based on erroneous information or an estimation that Mr Hariri would attend the Al-Omari

8458
8458

Gary Platt, T. 21 February 2017, pp 16-23.
Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 215; Gary Platt, T. 21 February 2017, pp 16-23.
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Mosque.8459 Realising that Mr Hariri would not be there, in the next 45 minutes users of the Red
mobiles debated their course of action before ending the operation.8460
4457. Finally, at 10:31 Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023—the fourth
Green call of 20 January 2005.8461 In Mr Platt’s view, the purpose of this call was likely for Green
300 to update Green 023 about the events of the morning.8462
4458. According to Mr Philips, there was comparatively little Blue network mobile activity on
20 January 2005.8463 There were 14 calls between Blue mobiles in total.8464 Blue 864 used one of
the east-of-airport cells to make one of its four calls that day.8465 That call was at 17:41 to
Blue 610.8466 Blue 864 then made two calls to Blue 501 late that night,8467 but activating cells
outside Beirut, in southern Lebanon.8468
(kk)

Friday 21 to Sunday 23 January 2005

4459. Blue 864’s only call on Friday 21 January 2005 activated one of the east-of-airport cells,
AIB3.8469 That call was to Mr Ayyash’s Blue 233 at 15:13.8470 Blue 864 did not make or receive
any calls using any of the east-of-airport cells on 22 January 2005.8471 On that day, between 12:44
and 16:17, Blue 864 or Subject 5’s Blue 585 activated cells in the Quraitem Palace area. 8472

8459

Gary Platt, T. 21 February 2017, pp 14, 19-20.
Gary Platt, T. 21 February 2017, pp 14-15, 20; exhibit P1782, para. 674.
8461
Exhibit P1207, p. 4; exhibit P1211, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 723.
8462
Gary Platt, T. 21 February 2017, pp 5, 26.
8463
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission mobiles), paras 6.9.33.4-6.9.33.5,
6.9.45.14, graph 4 (p. 214).
8464
Exhibit P1224, pp 1-2; exhibit P1226, p. 2; exhibit P1227, p. 10; exhibit P1228, p. 6; exhibit P1229, p. 11; exhibit
P1232, p. 3; exhibit P1234, p. 4; exhibit P1235, p. 1; exhibit P1236, p. 4; exhibit P1237, p. 1; exhibit P1259, pp 340341; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.33.4-6.9.33.5.
8465
Exhibit P1228, p. 6.
8466
For 66 seconds, Blue 864 activated AIB3, Blue 601 activated BRAJNE1/BIRABD2; exhibit P1228, p. 6; exhibit
P1227, p. 10.
8467
At 22:35 and 23:19, Blue 501 activated Sfeir_B in Beirut. Exhibit P1228, p. 6; exhibit P1237, p. 1.
8468
ZRARIE2, SULTAN3 and JOUAYA1. Exhibit P1228, p. 6; exhibit P1123. See also exhibit P1115 (Expert report
of John Edward Philips – 15 Blue mission phones), paras 6.9.62.253-6.9.62.256; exhibit P1782 (Narrative overview
of telephone activity and relevant events), para. 677.
8469
Exhibit P1228, p. 6.
8470
For 73 or 74 seconds, Blue 233 activated Nabatiyeh_C which is south of Beirut. Exhibit P1228, p. 6; exhibit
P1259, p. 342; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.34.106.9.34.12; Gary Platt, T. 21 February 2017, pp 44-45.
8471
Exhibit P1228, pp 6-7.
8472
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 731-736, table 93 (p. 218).
8460
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4460. Of the nine calls Blue 864 made or received on 23 January 2005, only one activated the
east-of-airport cells.8473 Specifically, Blue 864 called Blue 233 at 01:38 that day.8474
(ll)

Monday 24 January 2005

4461. Monday 24 January 2005 was another day of comparatively high levels of both Blue
mobile calls generally, with 39 in total using ten different Blue numbers, 8475 and Blue 864’s calls
using the east-of-airport cells.
4462. That morning, Blue 233 called Blue 864.8476 Blue 864 used cells in Beirut, but not the eastof-airport cells, when it received that call.8477 Mr Platt thought that because that call immediately
followed a call from Mr Ayyash’s personal mobile 170 to a mobile allegedly attributed to Subject
816, the two calls were related.8478
4463. Eight of Blue 864’s 12 calls on 24 January 2005, and all of those after midday until 20:45
that night, activated the east-of-airport cells.8479 A ninth call from Blue 864, at 11:55 to Blue
235,8480 activated a fourth cell that provided coverage to scattered areas both to and east of the
airport, but mainly south-east of the area covered by the three east-of-airport cells together, at its
start. That call then activated one of the east-of-airport cells at its end.8481 Mr Philips concluded
regarding Blue 864’s calls that day that that mobile appeared to spend much of that day, from late
morning to approaching 21:00, in an area around the airport. 8482

8473

Exhibit P1228, p. 7.
For 146 or 147 seconds, Blue 864 activated AIB2/KARAME3, Blue 233 activated Sfeir_A. Exhibit P1228, p. 7;
exhibit P1259, p. 344.
8475
Exhibit P1224, pp 2-3; exhibit P1225, p. 9; exhibit P1226, pp 2-3; exhibit P1228, pp 7-8; exhibit P1230, p. 3;
exhibit P1231, pp 3-4; exhibit P1234, pp 4-5; exhibit P1236, p. 5; exhibit P1237, p. 2; exhibit P1259, pp 344-346;
exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.37.2-6.9.37.4, 6.9.37.13,
6.9.45.14, graph 4 (p. 214; Gary Platt, T. 21 February 2017, pp 80-81, 85, referring to exhibit P1889, slides 146, 152.
8476
At 08:57, Blue 233 activated Sfeir_A. Exhibit P1259, p. 344; exhibit P1228, p. 7.
8477
SFEIR2/MIKAEL2. Exhibit P1228, p. 7; exhibit P1123.
8478
Gary Platt, T. 21 February 2017, pp 62, 67-68, 77.
8479
Exhibit P1228, p. 7.
8480
Blue 235 activated Sfeir_B in south Beirut. Exhibit P1228, p. 7; exhibit P1226, p. 2; exhibit P1122.
8481
MATAR6/KARAME3. Exhibit P1228, p. 7; exhibit P1123; exhibit P1115 (Expert report of John Edward Philips
– 15 Blue mission phones), para. 6.9.63.13. Blue 864’s remaining three calls on 24 January 2005 were the call at 08:57
from Blue 233, an earlier call at 08:37 to Blue 324 (Blue 864 activated RADOUF3 and Blue 324 activated Haret
Hreik-II_C) and a final call from Blue 233 at 21:57 (Blue 233 activated Sfeir_A and Blue 864 activated HADATH3
and BRAJNE1). Exhibit P1228, pp 7-8; exhibit P1225, p. 9; exhibit P1259, p. 346; exhibit P1122; exhibit P1123.
8482
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.37.9.
8474
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4464. There was also one call between Green mobiles on Tuesday 24 January 2005. At 17:45 that
day, Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023.8483 Mr Platt testified that this call
was ‘a possible link to the activities that occur the next day involving the purchase of the
Mitsubishi Canter in Tripoli’.8484 The Trial Chamber has found that the Canter was purchased
either on Monday 17 or Tuesday 25 January, with 25 January being the more likely date. 8485
(mm)

Wednesday 26 January 2005

4465. On Wednesday 26 January 2005, most Blue mobiles were used, and Blue 864 resumed its
use of the east-of-airport cells. It then continued to use them on both Thursday 27 and Friday
28 January 2005. However, none of the Green network mobiles was used on that day. 8486
4466. Blue 864’s calls on 26 January 2005 activated the east-of-airport cells only.8487 There were
ten calls involving Blue 864, with three other Blue mobiles, namely Mr Ayyash’s Blue 233 (four
calls), Blue 501 (two calls) and Blue 324 (four calls).8488 One of Blue 864’s two calls to Blue 501
on 26 January 2005 was unusually long compared to other network mobile calls. At approximately
six and a half minutes’ duration, it was—according to Mr Philips—the second-longest call any
network mobile made.8489
4467. Apart from the first call—a 54 or 55-second call from Blue 233 at 12:338490—Blue 864’s
calls on 26 January 2005 using the east-of-airport cells occurred after 17:00. They continued until
late that night, and overnight. After Blue 864’s last call of 26 January 2005, one from Blue 233 at
23:04 that night,8491 the same two mobiles exchanged three more calls in the early hours of the
next day, 27 January 2005—at 01:10, 05:44 and 06:07.8492 Mr Philips suggested that on

8483

Exhibit P1259, p. 345; exhibit P1305, p. 5698.
Gary Platt, T. 21 February 2017, p. 86.
8485
See chapter XI ‘Importation and sale of Mitsubishi canter’, (C) ‘Findings’, para. 4792.
8486
Exhibit P1259, pp 347-348; exhibit P1305, pp 5704-5707; exhibit P1205, p. 9.
8487
Exhibit P1228, p. 8.
8488
Those mobiles activated (Blue 233) Sfeir_A, Hai_El_kneisseh_B, (Blue 501) Sfeir_B and (Blue 324) Mraijeh_C,
Bir Abed_C and Haret Hreik-II_B. Exhibit P1228, p. 8; exhibit P1259, pp 347-348; exhibit P1237, p. 3; exhibit P1225,
pp 9-10.
8489
Starting at 17:02. Exhibit P1228, p. 8; exhibit P1237, p. 3; John Edward Philips, T. 5 September 2016, p.47.
8490
Exhibit P1228, p. 8; exhibit P1259, p. 347.
8491
Exhibit P1228, p. 8; exhibit P1259, p. 348.
8492
Blue 233 activating Sfeir_B, Sfeir_A and Hadath_C. Exhibit P1228, p. 8; exhibit P1259, p. 348.
8484
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26 January 2005, Blue 864 was in the area covered by the east-of-airport cells ‘seemingly over an
extended period from around midday to after 23:00’.8493
4468. Blue 864 also made two calls to Blue 233, using the east-of-airport cells, at 00:16 and 00:43
or 00:44 on Friday 28 January 2005.8494
4469. In addition, on 26 January 2005, contact between Blue network mobiles was generally
extensive. Every Blue mobile, except Blue 817, Blue 585, Blue 9658495 and Blue 813,8496 was in
contact with another Blue mobile on 26 January 2005.8497 Moreover, each of those four mobiles
was in contact with at least one other Blue network mobile on at least one other day in the period
from Wednesday 19 to Thursday 27 January 2005.
4470. Mr Philips described the Blue mobile activity from Tuesday 18 to around Wednesday
26 January 2005, as ‘strikingly exceptional’.8498 In his view, whereas it may not be conclusive for
one or two Blue mobile calls to have activated cells in the area of the airport at other times, 8499 the
volume and timing of the calls activating such cells in this period made them significant.8500
Regarding the Blue 864 to Blue 233 calls in the early morning, particularly, he concluded that
‘there was something about that … location which warranted not only the contact but the contact
at this time.’8501
4471. Mr Philips likewise opined that the apparent movements of mobiles to Baalbek, Anjar and
Tripoli in this period were significant,8502 showing—along with mobiles’ apparent presence in the

8493

Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.63.16.
Blue 233 activating south Beirut cells Hazmiyeh_2_B and Hadath_C, respectively. Exhibit P1228, p. 9; exhibit
P1259, p. 349; exhibit P1122.
8495
None of Blue 817, Blue 585 and Blue 965 made or received any calls, or sent any text messages, on 26 January
2005. Exhibit P1239, p. 6; exhibit P1229, p. 12; exhibit P1235, p. 1.
8496
Blue 813’s sole recorded activity on 26 January 2005 was an SMS, from a number not alleged to form part of one
of the networks. Exhibit P1232, p. 3; exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones),
para. 6.9.39.7.
8497
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.39.4-6.9.39.6.
8498
John Edward Philips, T. 6 September 2016, p. 58. See also T. 2 September 2016, pp 89-90, T. 5 September 2016,
p. 31, T. 6 September 2016, pp 24, 65-66, 68; exhibit P1118, slides 112, 117-118, 123.
8499
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.63.2-6.9.63.4.
8500
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), paras 6.9.63.13, 6.9.63.16,
6.9.65.3; John Edward Philips, T. 5 September 2016, pp 46, 73, T. 6 September 2016, p. 68; exhibit P1118, slides 117,
122.
8501
John Edward Philips, T. 5 September 2016, p. 43.
8502
John Edward Philips, T. 6 September 2016, pp 57, 65-66; T. 2 September 2016, pp 89-90.
8494
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area immediately east of the airport—that a set-up phase was occurring.8503 He also concluded that
Blue 233’s involvement was central to all four of these movement patterns.8504 In crossexamination, Mr Platt said that he had distanced himself from the issue of the mobile activity using
the three east-of-airport cells—by which he appeared to mean that he considered the evidence too
limited to be able to deduce much from it. Mr Platt stated, referring to the slides he had prepared
with Prosecution counsel and commented on when testifying:
There was a number of slides that went in and I said, well, I can only say this or that. I
mean. And I must say that the east of airport cells was one of those where I distanced
myself from, so to speak. So that was another example of saying, okay, you can leave it in.
You can say the phones were active there, but … there’s not an event or a location there to
connect their activity there.8505

4472. In Mr Philips’s opinion, there was a relationship between Blue and Green mobile activity
in this period8506 and the sequence, or flow, of the relevant Blue and Green calls was
‘hierarchical’,8507 demonstrating ‘the command structure’.8508 Mr Platt also testified that Blue and
Green mobile calls in this period were connected.8509
(nn)

Thursday 27 January 2005

4473. On Thursday 27 January 2005, Mr Hariri received visitors at Quraitem Palace and, around
noon, attended the Parliament. Visitors, including Chaldean Bishop Michel Qassarji, were
registered at Quraitem Palace as seeing Mr Hariri between 08:00 and 20:30.8510
4474. Mr Platt highlighted how the call activity of members of Mr Hariri’s security detail was
consistent with him travelling via the coastal route from Quraitem Palace to Parliament and back

8503

John Edward Philips, T. 6 September 2016, p. 24.
John Edward Philips, T. 6 September 2016, pp 57-58.
8505
Gary Platt, T. 5 April 2017, p. 69.
8506
John Edward Philips, T. 5 September 2016, pp 55, 69-71, 74-75; see also exhibit P1118, slides 103, 123.
8507
John Edward Philips, T. 5 September 2016, pp 13-14, 55; see also exhibit P1118, slide 121.
8508
John Edward Philips, T. 5 September 2016, p. 3; see also exhibit P1118, slide 123.
8509
Gary Platt, T. 21 February 2017, p. 5-6, 88-89; See also exhibit P1889, slides 6,162; exhibit P1902 (Chronology
PowerPoint presentation – 20 January 2005 to 2 February 2005) slide 5.
8510
Exhibit P301, pp 354-356; exhibit P303, ERN D0004936; exhibit P408 (Future TV footage of Mr Hariri); see also
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 767, which incorrectly states that visitors were
registered between 8:00 and 21:00 for Mr Hariri; exhibit P1889, slide 216.
8504

Case No. STL-11-01/T/TC

1463 of 2642

18 August 2020

R333449

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

to Quraitem Palace again, sometime between 11:28 and 12:53.8511 Specifically, the security detail
left the palace sometime after 11:28,8512 travelled via the coastal route8513 and was present in the
Parliament area between 11:56 and 12:41,8514 arriving back by 12:53.8515
4475. Mr Platt believed that there was surveillance of Mr Hariri at Parliament given that Subject
5’s Blue 585 was active in the Parliament area well in advance of Mr Hariri’s arrival. It then went
on to use the same cell mast as the security detail around the time of Mr Hariri’s arrival to call Mr
Ayyash’s Blue 233, consistent with informing the latter, who was located in Dahyieh, about Mr
Hariri’s arrival.8516
4476. Mr Platt noted that the continued activity of Blue 585, Subject 7’s Blue 324 and Subject
9’s Blue 864 in central and west Beirut between 13:57 and 15:41 was consistent with a surveillance
operation but not of the mobile type. Rather, it was consistent with presence in locations relevant
to Mr Hariri, such as the areas of Quraitem Palace and the coastal road—which Mr Hariri
frequently used to travel to Faqra Villa or Parliament—in case Mr Hariri would move there.8517
8511
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 767, 773; Gary Platt, T. 22 February 2017, pp
18-19, 27, 29; see also exhibit P299 (Mr Hariri’s 2005 Agenda Book), ERNs 60142157, 60037022. In his report,
which preceded his testimony and does not include calls from mobile ending in 1506, Mr Platt’s statements regarding
when Mr Hariri was at the various points of this journey vary from those he made during his in-court testimony,
detailed below.
8512
Mobile 506 activated cell Hamra_A at 11:14 and mobile 1506 activated cell LAU_MIC2_A at 11:28. Exhibit
P1322, p. 68; exhibit P1352, p. 314; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 772; Gary Platt,
T. 22 February 2017, p. 18. See also exhibit P1889, slides 205-206.
8513
Mobile 771 then activated cells AUB_Sea_Gate_A (11:47) and Bay_View_A (11:49) and mobile 1506 activated
cells Bay_View_C (11:48) and CoastRoad_C (11:53). Exhibit P1359, p. 293; exhibit P1352, p. 314; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 772; Gary Platt, T. 22 February 2017, p. 18. See also exhibit P1889,
slides 205-206.
8514
Mobile 771 activated cell Riad_El_Soloh_A (12:07, 12:19 and 12:41), which was also activated by mobile 1506
(12:09, 12:10, 12:11, 12:19, 12:24, 12:33, 12:35, 12:37 (twice), 12:38) alongside cell Riad_El_Soloh_C (11:56 and
12:41). Exhibit P1359, p. 293; exhibit P1352, p. 314; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
772; Gary Platt, T. 22 February 2017, pp 18-19, 27, 29. See also exhibit P1889, slides 205-214; exhibit P408; exhibit
P357 (Photographs of Mr Hariri at Parliament on 27 January 2005), photographs 32, 34-35.
8515
At 12:53, mobile 506 activated cell Fadlallah_C, mobile 771 activated cell LAU_MIC2_A and mobile 1506
activated cell Hamra_West_B. Exhibit P1322, p. 68; exhibit P1359, p. 293; exhibit P1352, p. 314; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 772; Gary Platt, T. 22 February 2017, p. 29. See also exhibit P1889,
slides 209, 215-216.
8516
Gary Platt, T. 22 February 2017, pp 20, 26-27. At 10:12, Blue 585 (Riad_El_Soloh_B) called service number
1343. At 10:45, Blue 233 called Blue 585 (Riad_El_Soloh_A); at 11:45, Blue 585 (Bashoura_A) called Blue 233, and
at 11:56, Blue 585 (Riad_El_Soloh_A) again called Blue 233 (Mar Mikhael_C). In his report, Mr Platt also highlighted
the 10:56 call between Blue 233 and Blue 864. Exhibit P1228, p. 8; exhibit P1229, p. 12; exhibit P1238, p. 6;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 771. See also exhibit P1889, slides 218-222.
8517
Gary Platt, T. 22 February 2017, p. 30. At 13:57, Blue 324 (Riad_El_Soloh_B) called Blue 585 (Manara_B); at
14:24, Blue 585 (Mic_AUB-Sea_Gate) called Blue 233 (Hadath_C); at 14:25, Blue 233 (Hadath_C) called Blue 585
(call not recorded in call sequence table for this mobile number, so no cell information available); at 14:25, Blue 233
(Hnein_C) called Blue 324 (call not recorded in call sequence table for this mobile number, so no cell information

Case No. STL-11-01/T/TC

1464 of 2642

18 August 2020

R333450

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Platt also pointed out that Mr Ayyash’s Blue 233 was, during this time, in contact with subjects
both in Beirut (Blue 585, Blue 324 and Blue 864) and in Tripoli (Subject 8’s Blue 817), evidencing
its coordinating role.8518 Mr Platt mapped what he described as the Blue network surveillance in
his chronology report on the following map:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 230

available) (this call was not included in the slide used in court with Mr Platt; see exhibit P1889, slide 225); at 14:25,
Blue 233 (Hnein_C) called Blue 324 (Mic_AUB-Sea_Gate); at 14:37, Blue 864 (GHOBAI1) called Blue 322
(Sfeir_A); at 14:37, Blue 864 (GHOBAI3) called Blue 585 (Mic_Summerland); at 14:39, Blue 864 (PINS1) called
Blue 324 (Riviera_B); at 14:53, Blue 864 (SAGESS1) called Blue 233 (Sfeir_B); at 15:22, Blue 817 (BAHSAS1)
called Blue 233 (Sfeir_B); at 15:31, Blue 864 (SAGESS1) called Blue 817 (ENFE1); at 15:33, Blue 501 (Sfeir_B)
called Blue 864 (SAGESS1); at 15:35, Blue 864 (JMAYZE1) called Blue 817 (BALAMA3); at 15:38, Blue 864
(SAGESS1) called Blue 501 (Sfeir_B); and at 15:41, Blue 864 (JMAYZE1) called Blue 324 (Riviera_B). Exhibit
P1229, p. 12; exhibit P1225, p. 10; exhibit P1239, p. 7; exhibit P1228, p. 9; exhibit P1238, p. 6; exhibit P1236, p. 6;
exhibit P1237, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 774-777. See also exhibit P1889,
slides 225-226.
8518
Gary Platt, T. 22 February 2017, pp 31-32.
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(oo)

Friday 28 January 2005

4477. On Friday 28 January 2005, Mr Hariri received visitors at Quraitem Palace between 08:00
and 21:30. The visitors included a delegation of staff from the Hariri Foundation.8519 The amended
consolidated indictment pleads that:
On 28 January 2005, HARIRI stayed at Quraitem Palace throughout the day. The
assassination team, using the Red Network phones, including AYYASH on Red 741,
operated for more than six hours around Quraitem Palace and HARIRI’s residence in
Faqra.8520

4478. Red network activity on this day commenced at 11:36 and ended at 17:54, during which
time the principal six Red network mobiles activated cells, according to Mr Platt, ‘in locations or
routes connected with Mr Hariri’.8521 Between 11:36 and 12:44, Subject 6’s Red 678 and Subject
8’s Red 893 activated cells in the area of Quraitem Palace. 8522 At 13:25, Red 678 again called Red
893, which was still in the area of Quraitem Palace.8523
4479. At 14:14, Mr Ayyash’s Green 300, which was in the Mosbeh area, called Mr Badreddine’s
Green 023, located south of it.8524 This call was followed at 14:17 by a call from Mr Ayyash’s Red
741 to Subject 9’s Red 652, and to Mr Platt, this was an example of a sequential call flow between
the two networks.8525
4480. At 14:27, Green 023 called Green 300, using adjacent cells in the Zouk-Mosbeh area.8526
Mr Platt concluded that this was consistent with Green 023 travelling to meet Green 300 at an

8519

Exhibit P301, pp 356-358; exhibit P303, ERN D0004937; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 778. See also Gary Platt, T. 22 February 2017, p. 52.
8520
Amended consolidated indictment, para. 33.
8521
Gary Platt, T. 22 February 2017, p. 53.
8522
At 11:36, Red 678 and Red 893 were in contact, both activating cell CARACA3. They were then in contact again
at 11:48 and 12:44, with Red 678 activating MOVPIK1 both times and Red 893 activating cells CARLTO3 and
CARACA1, respectively. Exhibit P1204, p. 1; exhibit P1198, p. 1; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 784; Gary Platt, T. 22 February 2017, p. 53. See also exhibit P1902, slides 29-30.
8523
Red 893 activated cell CARACA2. Exhibit P1198, p. 1; exhibit P1902, slides 32-33.
8524
At 14:14, Green 300 (MOSBEH2) called Green 023 (TRIANO1). Exhibit P1207, p. 4; exhibit P1211, p. 5; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 788, where Mr Platt stated that Green 023 was travelling
toward the Zouk-Mosbeh area. See also exhibit P1902, slides 43-44.
8525
Gary Platt, T. 22 February 2017, p. 64. At 14:17, Red 741 (MOSBEH2) called Red 652 (FARAYA2). Exhibit
P1197, p. 1; exhibit P1199, p. 1. See also exhibit P1902, slides 43-45.
8526
Green 023 activated cell MOSBEH2 and Green 300 activated cell RIMAL1. Exhibit P1211, p. 5; exhibit P1207,
p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 788; exhibit P1902, slides 48, 50.
Case No. STL-11-01/T/TC

1466 of 2642

18 August 2020

R333452

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

important location—both in terms of travel from Quraitem Palace to Faqra Villa and as a potential
location for the attack—unlike at other times when the mobiles would converge in Dahyieh.8527
He also highlighted that the Green mobiles were now more directly involved with the surveillance
operation, rather than being distant. This was to make more detailed observations about the
suitability of the location for the eventual attack. 8528
4481. According to Mr Platt, calls among Red network mobiles between 14:28 and 16:28 were
consistent with a continuing surveillance operation where Subject 8’s Red 893 and Red 678 were
in the area of Quraitem Palace. The other subjects were covering the coastal road, Zouk-Mosbeh,
and the area around Faqra Villa.8529
4482. At 16:25, Mr Badreddine’s Green 023, which was further north along the coast in the
direction of Jounieh, called Mr Ayyash’s Green 300 who was still located in the Zouk-Mosbeh
area.8530 Mr Platt commented that this call was preceded by a call from Red 652 from the Faraya
area to Mr Ayyash’s Red 741 in the Zouk-Mosbeh area, and was then followed by a call from Red
741 to Red 678 in the Quraitem Palace area. This sequence of calls was therefore consistent with
Mr Ayyash coordinating the surveillance operation.8531
4483. At 16:32, Subject 6’s Blue 610 was active in the area of Quraitem Palace, followed by
Subject 6’s Red 678 activating the same cell again between 16:39 and 16:46, while Subject 8’s
Red 893 did the same at 16:39.8532 Subject 5’s Red 636 was located in the Faraya area between

8527

Gary Platt, T. 22 February 2017, pp 66-68.
Gary Platt, T. 22 February 2017, p. 68.
8529
At 14:28, Red 652 (FARAYA1) called Red 946 (FARAYA1); at 14:29, Red 652 (FARAYA1) called Red 636
(FARAYA1); at 14:55, Red 678 (MRAICI2) called Red 893 (CARACA3); at 14:56, Red 741 (MOSBEH2) called
Red 946 (MOSBEH2); at 14:58, Red 652 (FARAYA1) called Red 636 (FARAYA3); at 15:34, Red 652 (FARAYA1)
called Red 636 (FARAYA1); at 16:18, Red 652 (OUYOUN3) called Red 741 (NDU2); at 16:27, Red 741 (NDU2)
called Red 678 (RAOUCH3); and at 16:28, Red 678 (CARACA3) called Red 893 (CARLTO3). Exhibit P1204, p. 2;
exhibit P1198, p. 1; exhibit P1199, pp 1-2; exhibit P1203, p. 1; exhibit P1202, p. 1; exhibit P1197, p. 1; Gary Platt, T.
22 February 2017, pp 69-71; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 785-789. See also exhibit
P1902, slides 52-57. As noted above, there can be time differences between the start time of calls on the same network
and between calls on different networks. This applies to the call described above as starting at 16:27 (exhibit P1197,
p. 1). According to exhibit P1204 (p. 2), the start time of that call was 16:26:55.
8530
Green 023 activated cell ADMA3 and Green 300 activated cell NDU2. Exhibit P1211, p. 5; exhibit P1207, p. 4;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 788. See also exhibit P1902, slides 58-59.
8531
Gary Platt, T. 22 February 2017, pp 72-74.
8532
At 16:32, Blue 610 activated cell CARACA3 to receive a call from Blue 235; at 16:39, Red 893 (CARACA3)
called Red 678 (CARACA3); at 16:40, Red 678 (CARACA3) called Red 741; and at 16:46, Red 678 (CARACA3)
received a call from Red 741. Red 678 (CARACA3) and Red 893 (MANARA1) also exchanged a call in the Quraitem
Palace area at 16:57. Exhibit P1227, p. 12; exhibit P1204, p. 2; exhibit P1198, p. 1; Gary Platt, T. 22 February 2017,
8528
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16:41 and 16:44, as was Subject 9’s Red 652 between 16:43 and 16:44.8533 Mr Ayyash’s Red 741
activated a cell in the Zouk-Mosbeh area between 16:40 and 16:46, as did Subject 7’s Red 946 at
16:42.8534
4484. At 16:48, Mr Ayyash’s Green 300, located in the Zouk-Mosbeh area, called Mr
Badreddine’s Green 023.8535 For Mr Platt, this network activity was consistent with the continuing
surveillance operation and, due to the sequences of calls exchanged between the subjects at the
various locations during this time, he opined that it was an example of highly coordinated network
activity.8536
4485. Mr Platt described the Red network activity as follows:
From this day up to the day of the attack, the Red call activity was increasingly regular,
sustained and frequent. This was the beginning of the Red primary phase.
The direct association, often involving closely sequential calls, between Red and Green
activity began on this day and repeatedly recurred until both networks ceased shortly
before the explosion.8537

4486. He mapped the Red and Green network activity on the following two maps in his
chronology report:

p. 75; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 785-786. See also exhibit P1902, slides 63-64,
73-74.
8533
At 16:41, Red 636 activated cell FARAYA1 to receive a call from Red 741; at 16:43, Red 652 activated cell
FARAYA2 to receive a call from Red 741; and at 16:44, Red 652 (FARAYA2) called Red 636 (FARAYA1). Exhibit
P1203, p. 1; exhibit P1199, p. 2; Gary Platt, T. 22 February 2017, p. 75; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 787; exhibit P1902, slides 65-66.
8534
At 16:40, Red 741 activated cell RIMAL1 to receive a call from Red 678; at 16:41, 16:42 and 16:43, Red 741
activated cell RIMAL1 three times to call Red 636, Red 946 (MOSBEH2) and Red 652, respectively. Exhibit P1197,
p. 1; exhibit P1202, p. 1; Gary Platt, T. 22 February 2017, p. 75; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 788-789; exhibit P1902, slides 67-68.
8535
Green 300 activated cell MOSBEH2 and Green 023 activated cell LAMEDI1. Exhibit P1207, p. 4; exhibit P1211,
p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 788; exhibit P1902, slides 69-70.
8536
Gary Platt, T. 22 February 2017, pp 75-77.
8537
Exhibit P1782 (Narrative overview of telephone activity and relevant events), paras 766-767.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 232

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 235
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(pp)

Saturday 29 January 2005

4487. On Saturday 29 January 2005, a number of people visited Mr Hariri at Quraitem Palace
between 07:55 and 21:50.8538 Mr Platt testified that the call activity of members of Mr Hariri’s
security detail showed that Mr Hariri travelled to Mr Hamade’s residence in Beirut for a short visit
sometime between 13:14 and 13:26 and returned to Quraitem Palace sometime between 13:50 and
14:03.8539
4488. In addition, Mr Hariri travelled from Quraitem Palace with his security detail to his villa
in Al-Naameh—a coastal village south of Beirut, in the direction of Saida—and they returned to
Beirut later that day.8540 According to Mr Platt,8541 the security detail’s calls are consistent with
Mr Hariri travelling from Quraitem Palace to Al-Naameh sometime between 14:41 and 15:06, and
returning to Quraitem Palace between 16:40 and 17:01.8542
4489. Mr Ayyash’s Blue 233 was in contact with other Blue network mobiles 13 times on this
day, between 12:20 and 23:56.8543 Between 12:38 and 23:27, Subject 5’s Blue 585, Subject 6’s
Blue 610, Subject 7’s Blue 324, Subject 8’s Blue 817 and Subject 9’s Blue 864 were ‘active in the

8538

Exhibit P301, pp 358-359; see also exhibit P1783 (Expert report of Gary Platt – Chronology), para. 792, which
incorrectly states that visitors were registered between 07:55 and 21:10 for Mr Hariri.
8539
At 13:14, mobile 771 activated cell LAU_MIC2_A, and between 13:26 and 13:32, it activated cell Riviera_A.
Exhibit P1359, p. 297. Mobiles 506 (13:27) and 777 (between 13:28 and 13:50) also activated this cell. Exhibit P1322,
p. 70; exhibit P520, p. 163. Finally, Mobile 777 activated cell Kraitem_C at 14:03. Exhibit P520, p. 163; Gary Platt,
T. 22 February 2017, pp 83-84; exhibit P1902, slides 88-93.
8540
Ghattas El-Khoury, T. 16 January 2015, pp 77-80; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
792.
8541
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 801; Gary Platt, T. 22 February 2017, p. 91;
exhibit P1902, slides 113-118. In his report, which does not include the telephone activity of mobile 777, Mr Platt
stated that the security detail returned to Quraitem Palace by 17:40 (exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 800-801). In court, it was suggested to Mr Platt that the security detail had returned to Quraitem
Palace by 17:01, based on a call made at that time by mobile 777. Gary Platt, T. 22 February 2017, p. 91; exhibit
P1902, slides 116, 118.
8542
First, mobile 506 activated cell Hamra_West_B (14:28) and mobiles 771 and 052 activated cell LAU_MIC2_A
(14:39 and 14:41, respectively). Next, cell Naameh_B was activated by mobile 052 (15:06, 16:30 and 16:40), mobile
771 (16:08, 16:09 and 16:11), mobile 506 (16:15) and mobile 777 (15:27, 16:16, 16:17, 16:20, 16:31 and 16:34), while
mobile 973 activated cell Naameh_A (15:13), mobile 771 activated cell Douhit_El_Hoss_A (15:31) and mobile 777
also activated cells Douhit_El_Hoss_A (16:33), Khaldeh2_B (16:38) and Mazraa_MPT_C (16:52) during this time.
Finally, mobile 777 activated cell Fadlallah_B (17:01), mobiles 052 and 771 activated cell Concorde_B (17:40 and
17:46, respectively) and mobile 506 activated cell Fadlallah_A (18:34). Exhibit P1322, p. 70; exhibit P1332, p. 56;
exhibit P1359, p. 297; exhibit P1334, p. 53; exhibit P520, p. 164; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 800.
8543
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 794; exhibit P1238, p. 7. In addition to the
pertinent calls detailed below, Mr Platt highlighted Blue 864 activating cell ZAYNEH1 at 12:20 to call Blue 233,
which activated cell Haret_Hreik_2_A. Exhibit P1228, p. 10; exhibit P1238, p. 7; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 795.
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area of Quraitem Palace and the … crime scene’.8544 From 12:38, Blue 585—which was active in
the area until 14:548545— Blue 3248546 and Blue 817,8547 which were both active in west Beirut all
day until 21:32, activated cells in the areas of Quraitem Palace and the crime scene, when they
were in contact with Mr Ayyash’s Blue 233 and Subject 6’s Blue 610. 8548 Blue 585, Blue 324 and
Blue 817 were also, during this time, in contact with each other and with Blue 864. 8549
4490. At 14:00, 14:02 and 14:04, Blue 864 activated cells in south Beirut, when in contact with
Blue 817 and Blue 585, which both activated cells in the Quraitem Palace area. 8550 At 14:09, Blue
864 activated a cell in south Beirut to call Blue 610, which activated a cell in the Quraitem Palace
area.8551 Then, during calls at 14:11, 14:13, 14:21 and 14:30, Blue 585, Blue 610 and Blue 864 all
activated cells in the area of Quraitem Palace.8552 The Trial Chamber created the following map,
from the electronic presentation of evidence, of cells in the vicinity of Quraitem Palace and Mr
Hamade’s residence, which is marked as ‘HR’:

8544

Mr Platt’s report did not deal with the visit to Mr Hamade’s residence; the areas where these mobiles were active
was characterized like this. Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 793.
8545
Blue 585 activated cells Raouche_B (12:38), Mic_Bay Rock (12:39), Unesco_C (13:23), Raouche_A (13:25,
14:04 and 14:11), Mic_Bay Rock2 (13:26), Manara_B (14:01, 14:02, 14:13 and 14:21), Concorde_B (14:47) and
Unesco_B (14:54). Exhibit P1229, pp 12-13.
8546
Blue 324 activated cells Tallet Druz_A (12:38), Manara_B (13:22, 14:01), Riviera_B (13:24), Mic_AUB-Sea Gate
(13:24, 13:25), Riviera_A (13:34, 13:49), Riad_El_Soloh_B (14:58), BayView_C (15:06, 15:16), Bir Hassan_A
(17:17), Bir Hassan_C (17:22), Unesco_C (18:03, 18:05, 18:06, 18:14), Raouche_B (18:12) and Mic_Bay Rock2
(21:02, 21:30, 21:32). Exhibit P1225, pp 10-11.
8547
Blue 817 activated cells CARACA3 (12:39, 13:28, 13:59 (twice), 14:00 (twice), 14:01, 18:01, 18:02, 18:03, 18:06,
18:10, 18:12), CONCOR2 (13:22, 13:23, 13:24 (twice)), RAOUCH1 (13:26), RAOUCH3 (13:27), MRAICI2 (13:34,
13:47, 13:49), BACHOU1 (14:58), BACHOU2 (15:06), MOVPIK1 (15:15, 18:14, 20:45, 21:02, 21:22), OGER3
(15:16), RAOUCH2 (15:17, 21:29), BHVOUT1 (17:17, 17:20, 17:22), RAMLET3 (21:30), SIMON3 (21:30) and
BHVOUT2 (21:32). Exhibit P1239, pp 7-8.
8548
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 796; exhibit P1229, pp 12-13; exhibit P1225, pp
10-11; exhibit P1239, pp 7-8.
8549
Exhibit P1229, pp 12-13; exhibit P1225, pp 10-11; exhibit P1239, pp 7-8.
8550
Blue 864 activated cells SFEIR2, ROUEIS2 and BRAJNE1, respectively, when in contact with Blue 817 (which
activated cell MANARA2) and Blue 585 (which activated cells Manara_B and Raouche_A). Exhibit P1228, p. 10;
exhibit P1239, p. 8; exhibit P1229, p. 12; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 797.
8551
Blue 864 activated cell CBOURJ3, and Blue 610 activated cell CARACA3. Exhibit P1228, p. 10; exhibit P1227,
p. 12; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 798.
8552
Blue 585 activated cells Raouche_A and Manara_B; Blue 610 activated cells CARACA3 and CARLTO2; and
Blue 864 activated cell MOVPIK1. Exhibit P1229, p. 13; exhibit P1227, p. 13; exhibit P1228, p. 10; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 799.
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Map created by the Trial Chamber from electronic presentation of evidence, exhibit P592.1,
showing Touch’s cells in the areas of Quraitem Palace and Mr Marwan Hamade’s residence
4491. Mr Platt testified that Blue network activity between 12:38 and 14:21 is consistent with
Subject 5’s Blue 585, Subject 7’s Blue 324 and Subject 8’s Blue 817 conducting surveillance
relating to Mr Hariri’s visit to Mr Hamade’s residence. They then reported information to the other
three principal members of the network, two of whom—Subject 6’s Blue 610 and Subject 9’s Blue
864—then converged on Quraitem Palace from elsewhere upon Mr Hariri’s return. 8553
4492. Blue 324 and Blue 817 were ‘doing the mobile surveillance aspect of the operation’, while
Blue 585 ‘remained static … to monitor the movement and possible return back to Quraitem

8553

Gary Platt, T. 22 February 2017, pp 84-90. See also exhibit P1902, slides 88-110.
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Palace’.8554 In a ‘reporting process’, Mr Platt underlined that the first call was to Mr Ayyash (on
Blue 233), who was ‘some distance away and not involved directly with the surveillance, but
clearly updating him on … a key event’.8555
4493. Mr Platt concluded, of the surveillance activities he detected around Mr Hamade’s
residence, that Subject 7 on Blue 324 initially followed the security detail and then called Subject
8’s Blue 817 ‘for reinforcement’.8556
4494. In the afternoon, Mr Hariri travelled to his villa in Naameh. According to Mr Platt, the
activity of Subject 5’s Blue 585, Subject 6’s Blue 610 and Subject 9’s Blue 864 from 14:47—
while Mr Hariri’s security detail was travelling from Quraitem Palace to Al-Naameh—is
consistent with mobile surveillance of Mr Hariri between these two locations.8557
4495. Mr Platt stated that, at 14:47, the three subjects exchanged two calls, activating cells in the
Quraitem Palace area,8558 while between 14:58 and 15:04 all three had moved south to the airport
area,8559 consistent with the route to Naameh Villa and coinciding with the movement of Mr
Hariri’s security detail.8560 He commented that, given Mr Ayyash’s Blue 233’s location and its
contact with Subject 6’s Blue 610 while the latter was involved in mobile surveillance, the contact
is consistent with reporting on the surveillance to someone who is making decisions and

8554

Gary Platt, T. 22 February 2017, pp 89-90.
Gary Platt, T. 22 February 2017, p. 89. At 13:59, when receiving a call from Blue 817, Blue 233 activated the cell
Sfeir_B. Exhibit P1238, p. 7.
8556
Gary Platt, T. 22 February 2017, pp 85-86. This was in response to a question from the Presiding Judge, ‘Now, is
that consistent with Mr. Hariri being followed there or Mr. Hariri being followed by some and then others are called
and asked to join, or what?’.
8557
Gary Platt, T. 22 February 2017, pp 91-104; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 802821-825. See also exhibit P1902, slides 119-140.
8558
At 14:47, Blue 610 activated cell OGER3 to call Blue 864, which activated cell CARACA3 for this call and then
went on to activate the same cell within the same minute to call Blue 585, which in turn activated cell Concorde_B;
Exhibit P1227, p. 13; exhibit P1228, p. 10; exhibit P1229, p. 13; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 803.
8559
At 14:58, Blue 233 activated cell Borj_Brajneh_2_B to call Blue 610, which activated cell AIB3. At 15:00 and
15:04, Blue 864 and Blue 585 were in contact, the former activating cell MEA2 twice, and the latter activating cells
Airport_B and Airport_A, respectively. In his report, Mr Platt also highlighted calls between 14:50 and 14:56, which
he stated were consistent with the three subjects travelling towards Beirut Airport. Specifically, at 14:50, Blue 864
activated cell RAMLET3 to call Blue 610, which activated cell BHVOUT1. At 14:51, Blue 610, activating again cell
BHVOUT1, called Blue 233, which activated cell Sfeir_A. At 14:54, Blue 585 activated cell Unesco_B to call Blue
864, which activated cell OUZAI2. At 14:56, Blue 864 activated cell MEA1 to call Blue 610, which activated cell
MEA2. Exhibit P1227, p. 13; exhibit P1228, p. 10; exhibit P1229, p. 13; exhibit P1238, p. 7; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 804-809.
8560
Gary Platt, T. 22 February 2017, pp 91-92; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 821822. See also exhibit P1902, slides 120-123.
8555
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coordinating the operation.8561 Mr Platt also noted that within minutes of the security detail’s first
activity in Naameh Villa, and therefore their potential or approximate arrival there, Subject 6’s
Blue 610 activated ‘a cell which offers coverage close to the vicinity of Naameh Villa.’ 8562
4496. At 15:10, Mr Ayyash’s Blue 233, in the area of the airport, called Blue 610, which was
located south of the airport, mid-way between Beirut and Saida.8563 By 15:15, Blue 610 had moved
further south past Naameh Villa, and then went on to activate cells further south still at 15:18 and
15:36.8564 Mr Platt thought that this may be because the gate to Naameh Villa was directly on the
main road, meaning that Blue 610 would have been unable to stop there and would have had to
have travelled further south; alternatively, Blue 610 may have missed Mr Hariri’s convoy turning
to enter the villa, continuing its travel south. 8565
4497. Below are photographs of Mr Hariri’s Naameh Villa:

8561

Gary Platt, T. 22 February 2017, p. 96.
Gary Platt, T. 22 February 2017, p. 97.
8563
At 15:10, Blue 233 activated cell Ouzaii_2_A to call Blue 610, which activated cell SAADIY1. Exhibit P1227, p.
13; exhibit P1238, p. 7; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 810.
8564
At 15:15, Blue 610 activated cell ZAYNEH1 to call Blue 817, which activated cell RAOUCH3. At 15:18, Blue
864, activating cell MEA1, called Blue 610, which activated cell SIBLIN3, and which in turn, at 15:36, activated cell
BRAMIE3 to call Blue 864, which activated cell AIB3. Exhibit P1227, p. 13; exhibit P1228, p. 10; exhibit P1239, p.
8; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 812, 814, 823-824.
8565
Gary Platt, T. 22 February 2017, pp 95, 98, 100-101.
8562
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Exhibit P665 (Statement of Timothy Holford), pp 7-9
4498. After the 15:36 call, there was no other telephone activity between the principal six Blue
network subjects until 16:44, around when Mr Hariri’s security detail would have started travelling
back to Quraitem Palace, having made the last call from Naameh Villa area at 16:40 and arriving
back at Quraitem Palace by 17:01.8566 At 16:44, Blue 585 and Blue 864 were on the road between
Naameh Villa and Quraitem Palace.8567 Then, between 17:07 and 17:18, Blue 610 moved from
activating a cell on the road from Naameh Villa to Quraitem Palace, to activating a cell in the
Quraitem Palace area.8568 Mr Platt testified that this would be inconsistent with Blue 610 following
Mr Hariri back to Quraitem Palace, given that his security detail had already arrived there by
17:01.8569

8566

Gary Platt, T. 22 February 2017, pp 101-102; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 815.
At 16:44, when Blue 585 activated cell Tabet El Dahra_A to call Blue 864, which activated cell AIB3. Exhibit
P1228, p. 10; exhibit P1229, p. 13; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 815. As noted
above, there can be time differences between the start time of calls on the same network and between calls on different
networks. The call described above as starting at 16:44 (according to exhibit P1229, the call sequence table for Blue
585), started at 16:43:59 according to exhibit P1228, the call sequence table for Blue 864.
8568
Blue 233, activating the cell Sfeir_A, called Blue 610 at 17:07, the latter activating cell BHVOUT1. At 17:18,
Blue 610 activated cell RAOUCH1 to call Blue 233, which activated cell Hadath_C. Exhibit P1227, p. 13; exhibit
P1238, p. 7; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 817-818.
8569
Gary Platt, T. 22 February 2017, p. 102.
8567
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4499. Mr Platt prepared a map of the Blue mobile activations between Quraitem Palace and the
Naameh Villa in his chronology report:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 242
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4500. Mr Platt highlighted the activity of Blue 817 (20:45 to 21:30), Blue 324 (21:02 to 21:32)
and Blue 864 (21:22 to 23:27) in the Quraitem Palace8570 area as being consistent with these
subjects conducting surveillance of Mr Hariri, who was at Quraitem Palace.8571
4501. The Trial Chamber, using the electronic presentation of evidence, prepared a map of the
cell coverage of the cells activated by the Blue network mobiles:

8570

Blue 817 activated cells MOVPIK1 (20:45, 21:02, 21:22, 21:29), RAOUCH2 (21:30), RAMLET3 (21:30) and
SIMON3 (21:32). Blue 324 activated cell Mic_Bay Rock2 (21:02, 21:30, 21:32); Blue 864 activated cells MOVPIK1
(21:22, 23:27) and RAOUCH3 (21:30). In his report, Mr Platt also noted Blue 864’s preceding activation of cells
SFEIR2 (19:19) and HADATH3 (20:30), in south Beirut. Exhibit P1239, p. 8; exhibit P1225, p. 11; exhibit P1228, p.
11; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 826, table 101 (p. 244). See also exhibit P1902,
slides 149-155.
8571
Gary Platt, T. 22 February 2017, pp 104-108.
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Map created by the Trial Chamber from the electronic presentation of evidence, exhibit P592.1,
showing cells activated by mobiles en route to and at Naameh Villa
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(qq)

Sunday 30 January 2005

4502. On this day, Sunday 30 January 2005, visitors, including the Druze leader Mr Walid
Jumblatt, met Mr Hariri at Quraitem Palace between 08:20 and 21:40.8572 In addition, according
to Mr Platt,8573 the activity of Mr Hariri’s security detail showed that he travelled to visit Mr
Marwan Hamade at his residence sometime between 18:02 and 18:32,8574 was stationary in that
area8575 and then returned to Quraitem Palace, sometime between 18:58 and 19:09.8576 Mr Platt’s
report does not refer to Mr Hariri’s visit to Mr Hamade’s residence. In the report, he described the
activity of Subject 6’s Blue 610, Subject 7’s Blue 324, Subject 8’s Blue 817 and Subject 9’s Blue
864, between 10:28 and 19:08, as being in the area of Quraitem Palace, while noting that Subject
6’s Blue 610, between 18:24 and 19:07, was also in the area of the crime scene. 8577
4503. According to Mr Platt, the call activity between Blue 324, Blue 817, Blue 864 and Blue
610 between 10:28 and 13:04 may suggest continuing surveillance of Mr Hariri around Quraitem
Palace, with the first three Subjects being active around Quraitem Palace.8578 The activity of the
principal six Blue network mobiles between 15:05 and 17:59, with a number of them activating
cells in the area of Quraitem Palace, 8579 is consistent with static surveillance of Mr Hariri.8580
4504. Subject 9’s Blue 864 and Subject 6’s Blue 610 were in contact at 18:24 and 18:32—the
time during which Mr Hariri’s security detail travelled to Mr Hamade’s residence—moving from
the Quraitem Palace area to the area of Mr Hamade’s residence (Blue 864 activating cells

8572

Exhibit P301, pp 359-360; exhibit P303, ERN D0004950; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 828.
8573
Gary Platt, T. 23 February 2017, p. 7; exhibit P1902, slides 170-175.
8574
At 18:02, mobile 771 activated cell LAU_MIC2_A, and then, at 18:32, activated cell Riviera_A. Exhibit P1359,
p. 299.
8575
Mobile 506 activated cell Riviera_A (18:39), mobile 973 activated cell Riviera_A (18:42, 18:51) and mobile 1506
activated cell Riviera_B (18:47). Exhibit P1322, p. 70; exhibit P1332, p. 56; exhibit P1352, p. 322.
8576
Mobile 1506 activated cell Riviera_B in this area for a final time at 18:58, and then went on to activate cell
LAU_MIC2_A at 19:09. Exhibit P1352, p. 322.
8577
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 829, 833-834, 837-840, table 104 (p. 248).
8578
Gary Platt, T. 23 February 2017, pp 3-5. Blue 324 activated cells Raouche_C (10:30) and Manara_C (11:33, 11:55,
13:04). Blue 817 activated cells CARACA1 (10:28), CARACA3 (10:30, 10:31) and MOVPIK1 (11:32, 11:55, 13:01,
13:03, 13:04); Blue 864 activated cell CARACA3 (13:03). Exhibit P1225, p. 11; exhibit P1239, p. 9; exhibit P1228,
p. 11.
8579
Blue 610 activated cells OGER2 (15:05), MOVPIK1 (15:06, 15:23 (twice)), CBOURJ3 (17:52) and SIMON3
(17:56); Blue 864 activated cells CARLTO2 (15:23 (twice)) and MOVPIK1 (16:10); Blue 817 activated cell
MOVPIK1 (17:56, 17:59); Blue 324 activated cell Manara_C (18:00); Blue 233 activated cells Nabatieh_C (15:06
(twice)) and Ansar_A (17:52); Blue 585 activated cell Jnah El Wata_B (16:10), Exhibit P1227, p. 14; exhibit P1228,
p. 11; exhibit P1239, p. 9; exhibit P1225, p. 11; exhibit P1238, pp 7-8; exhibit P1229, p. 13.
8580
Gary Platt, T. 23 February 2017, pp 6-7. See also exhibit P1902, slides 163-168.
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MANARA1 both times while Blue 610 activated cell MOVPIK1 for the first call and MRAICI2
for the second call).8581 An 18:38 call between Blue 610 (activating cell MANARA1) and Mr
Ayyash’s Blue 233 (activating cell Ansar_A) was consistent, according to Mr Platt, with reporting
on the surveillance activity within a command structure. 8582
(rr)

Monday 31 January 2005

4505. On Monday 31 January 2005, Mr Hariri received visitors at the palace between 07:45 and
21:00.8583 He was also scheduled to visit the Higher Shiite Council at 11:00.8584 The Prosecutor,
in the amended consolidated indictment, pleads that:
On 31 January 2005, HARIRI was at Quraitem Palace before going to the Higher Shiite
Council, later returning to the Palace. The assassination team, using the Red Network
phones, were active for less than three hours covering the period before, during and after
HARIRI’s movements. They were located around Quraitem Palace and the Higher Shiite
Council when HARIRI was present. In both areas and in the same time-frame, AYYASH
used Red 741, Blue 233 and Green 300. In particular, on Green 300, he was in
communication 11 times between 10:49 and 12:07 with Mustafa BADREDDINE on

Green 023.8585

4506. His security detail’s calls are consistent with the following. 8586 First, he was in the area of
Quraitem Palace until at least 10:09.8587 Second, he travelled to the Wardieh area—which Mr Platt
characterised as being west of Parliament—by 10:19 and remained there until 10:40.8588 Third, he

8581

Gary Platt, T. 23 February 2017, p. 8; exhibit P1227, p. 14; exhibit P1228, p. 11; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 837. See also exhibit P1902, slides 177-178.
8582
Gary Platt, T. 23 February 2017, p. 9; exhibit P1227, p. 14; exhibit P1238, p. 8; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 830, 837-838. See also exhibit P1902, slides 179-180;
8583
Exhibit P301, pp 360-362; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 841.
8584
Exhibit P299, ERN 60142161; exhibit P303, ERNs D0004951-D0004957; exhibit P1783 (Expert report of Gary
Platt – Chronology), paras 841, 849.
8585
Amended consolidated indictment, para. 34.
8586
Gary Platt, T. 23 February 2017, pp 17-18; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 850851, 859-860; exhibit P1902, slides 186-195. The call sequence table for mobile 1506 was not included in Mr Platt’s
report, such that his assessments of the times at which the security detail arrived and/or departed from the different
locations varied by one to four minutes at certain junctures from the timings set out above (which are based on Mr
Platt’s in court testimony).
8587
Mobile 052 activated cell Fadlallah_A (09:12) and mobile 771 activated cell LAU_MIC2_A (10:09). Exhibit
P1359, p. 300; exhibit P1334, p. 53; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 850.
8588
Gary Platt, T. 23 February 2017, p. 17. Mobile 771 activated cells Wardieh_B (10:22, 10:24, 10:33, 10:39) and
Wardieh_A (10:36, 10:38). Exhibit P1359, p. 300. Mobile 1506 activated cells Wardieh_A (10:19, 10:24, 10:28,
10:35, 10:36, 10:40) and Wardieh_B (10:21). Exhibit P1352, p. 323. In his report, Mr Platt did not specifically
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was at the Higher Shiite Council by 10:54 and remained there until 11:44.8589 And, fourth, he
returned to the Quraitem Palace area by 12:04.8590 Mr Platt could not explain the security detail’s
activity in Wardieh.8591
4507. The Trial Chamber prepared the following diagram using the electronic presentation of
evidence software of cells around the council, which is marked as ‘HSC’:

characterize this activity as the security detail travelling to and being static in the Wardieh area, instead characterizing
it as being ‘consistent with the route of travel taken by the convoy to the to the Higher Shiite Council’. Exhibit P1783
(Expert report of Gary Platt – Chronology), para. 850.
8589
Cell Hai_El_Sahel_B was activated by mobiles 1506 (10:54, 10:57, 10:59, 11:02, 11:04, 11:06, 11:10 (twice),
11:13, 11:28, 11:33, 11:39, 11:43), 052 (11:06) and 771 (10:55, 10:56 (twice), 11:00, 11:11, 11:34, 11:35, 11:44).
Exhibit P1359, p. 300; exhibit 1334, p. 53; exhibit P1352, p. 323; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 851, 859.
8590
Mobile 1506 activated cell Kraitem_A at 12:04 and mobile 771 activated cell LAU_MIC2_A at 12:08. Exhibit
P1352, p. 323; exhibit P1359, p. 300; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 859.
8591
Gary Platt, T. 23 February 2017, p. 17.
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Map created by the Trial Chamber from electronic presentation of evidence, exhibit P592.1, of
cells around the Higher Shiite Council
4508. Before Mr Hariri’s departure, at 09:54, Subject 6’s Red 678 and Subject 8’s Red 893 were
in contact activating the same cell in the Quraitem Palace area.8592 At 10:10, around the time of
Mr Hariri’s departure from Quraitem Palace, Subject 6’s Blue 610, located in its area, called Blue
817 which was near the Higher Shiite Council.8593

8592

Both mobiles activated cell RAOUCH1. In his report, Mr Platt also noted that, at 09:56, Blue 233 activated cell
Mar_Michael_C to receive a call from Blue 817. Exhibit P1204, p. 2; exhibit P1198, p. 1; exhibit P1238, p. 8; exhibit
P1239, p. 9; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 846-847. See also exhibit P1902, slides
196-197.
8593
Blue 610 activated cell MOVPIK1 and Blue 817 activated cell SABRA2. Exhibit P1227, p. 14; exhibit P1239, p.
9; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 852. See also exhibit P1902, slides 199-200; exhibit
P1903 (EPE snapshots related to exhibit P1902, slide 199).
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4509. Mr Platt commented that Subject 8’s activity was ‘not consistent with following’ Mr Hariri,
but rather with that subject being present at that location before Mr Hariri’s arrival, due to an
‘expectation’ he would go there.8594 His visit, Mr Platt noted, was in the public domain.8595
4510. Around the time that the security detail arrived at the Higher Shiite Council, Blue 817
called Mr Ayyash’s Blue 233 from that area; Blue 233 was connecting to a cell in the
Parliament/coastal road area.8596
4511. In Mr Platt’s view, Subject 8, on Blue 817, was a ‘spotter’ and informed Mr Ayyash of Mr
Hariri’s arrival—which caused ‘a number of the Subjects to relocate from their locations either at
Quraitem Palace or Parliament and come down to the Higher Shiite Council because now the
manpower is needed down there’.8597
4512. Immediately after this Blue network call, Mr Ayyash’s Green 300 called Mr Badreddine’s
Green 023, which was in the area of Quraitem Palace. 8598 Mr Platt noted that, whereas previously
calls between these mobiles occurred after a surveillance operation had concluded, this time it was
during one because Green 023 was involved in the operation. The sequence of calls shows the
passing of information from Blue 817 to Blue 233 and then from Green 300 to Green 023 about
Mr Hariri’s arrival at the Higher Shiite Council—showing a command structure—so that Green
300 and Green 023 could decide where to move next.8599
4513. Between 10:54 and 10:56, there was a burst of Red network calls correlating with
Mr Hariri’s arrival at the Higher Shiite Council, following a period of inactivity, consistent, in Mr
Platt’s opinion, with a surveillance operation.8600 Subject 6’s Red 678 was in contact with Subject

8594

Gary Platt, T. 23 February 2017, pp 57-59. This was in response to a question from the Presiding Judge on Subject
8’s activity, ‘Is that consistent with Blue 817, that’s Subject 8, following the convoy? Or is it consistent with something
else? Can you explain that?’.
8595
Gary Platt, T. 23 February 2017, pp 60, 62.
8596
At 10:53, Blue 817 activated cell OUZAI3 to call Blue 233, which activated cell CoastRoad_C. Exhibit P1239, p.
9; exhibit P1238, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 853; Gary Platt, T. 23 February
2017, pp 49-50. See also exhibit P1902, slides 206, 208.
8597
Gary Platt, T. 23 February 2017, pp 58-59. This was also in response to a question from the Presiding Judge, ‘Are
you suggesting that Subject 8 was, in effect, a spotter waiting on one of the roads to see if Mr. Hariri's convoy went
past, or are you suggesting something else?’
8598
At 10:54, Green 300 activated cell PORT2 and Green 023 activated cell RAOUCH2. Exhibit P1207, p. 4; exhibit
P1211, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 853; exhibit P1902, slides 214-215.
8599
Gary Platt, T. 23 February 2017, pp 51-53.
8600
Gary Platt, T. 23 February 2017, pp 53-55.
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9’s Red 652, Subject 5’s Red 636 and Mr Ayyash’s Red 741—the latter three all were in the
Parliament area—and Subject 7’s Red 946, which was in the Higher Shiite Council area.8601
Between 11:07 and 11:17, there was Red and Blue network activity in the Higher Shiite Council
area.8602 Mr Platt noted that Mr Ayyash’s Red 741 travelled from the Parliament area to the Higher
Shiite Council area between 10:56 and 11:07.
4514. According to Mr Platt, ‘most of the manpower was previously concentrated at the
Parliament area because there was an expectation’ that Mr Hariri would have travelled there.8603
In Mr Platt’s view, ‘they covered all the bases’, namely Quraitem Palace, the Parliament area and
the Higher Shiite Council.8604 Further, to an extent, also the crime scene area, at a certain point,
was covered.8605

8601

At 10:54, Red 652 (ETOILE1) called Red 678 (OGER3); at 10:55, Red 678 (MOVPIK1) called Red 636 (PORT2);
at 10:56, Red 678 (RAOUCH2) called Red 946 (GHOBAI2); and at 10:56, Red 678 (OGER2) called Red 741
(PORT2). Exhibit P1204, p. 2; exhibit P1199, p. 2; exhibit P1203, p. 1; exhibit P1202, p. 1; exhibit P1197, p. 2; exhibit
P1902, slides 216-217; Gary Platt, T. 23 February 2017, pp 59-60, 63.
8602
At 11:07, Red 741 activated cell SABRA3 and was in contact with Red 678, who activated cell BIRABD1; then,
Blue 610 also activated cell SABRA3 to contact Blue 817 at 11:08 and 11:10, while the latter activated cells OUZAI2
and BIRABD1; at 11:16 and 11:17, Red 741 activated cell SABRA3 to call—and then to receive a call from—Red
893, which activated cell BIRABD1. Exhibit P1197, p. 2; exhibit P1204, p. 2; exhibit P1227, p. 14; exhibit P1239, p.
9; exhibit P1198, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 854-855, 857; exhibit P1902,
slides 218-224.
8603
Gary Platt, T. 23 February 2017, p. 59.
8604
Gary Platt, T. 23 February 2017, p. 60.
8605
Gary Platt, T. 23 February 2017, p. 60. This was in response to questions from the Presiding Judge, ‘Well, how
does that fit in with using that same term, other spotters being at the Parliament area at the same time?’…Was any
other part of Beirut covered based upon your analysis of the call data records of that day?’
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Photograph of Mufti Abdul Amir Qabalan and Mr Rafik Hariri on his visit at the Higher Shiite
Council on 31 January 2005—Exhibit P359 (Photographs) p. 4
4515. At 11:44, around the time the security detail departed from the Higher Shiite Council,
Mr Badreddine’s Green 023 again called Mr Ayyash’s Green 300.8606 Mr Platt commented that,
consistent with surveillance, this was the beginning of another burst of network mobile activity
correlating with Mr Hariri’s movement.8607 Namely, at 11:46 and 11:47, there was Red network
activity, with Subject 8’s Red 893, Subject 6’s Red 678 and Mr Ayyash’s Red 741 located in the
area of the Higher Shiite Council, and Subject 9’s Red 652 located in the Parliament area. 8608

8606

Green 023 activated cell ZOUKAK1 and Green 300 activated cell SABRA3. Exhibit P1211, p. 5; exhibit P1207,
p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 861; Gary Platt, T. 23 February 2017, p. 68. See
also exhibit P1902, slides 228, 230. As noted above, there can be time differences between the start time of calls on
the same network and between calls on different networks. The call described above as starting at 11:44 (according to
exhibit P1211—the call sequence table for Green 023—this call started at 11:44:58), started at 11:45:00 according to
exhibit P1207, which is the call sequence table for Green 300.
8607
Gary Platt, T. 23 February 2017, pp 68-69; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 858,
861.
8608
At 11:46, Red 678 (SABRA3) called Red 652 (BNPI2); and at 11:47, Red 893 activated cell OUZAI2 to call Red
741, which activated cell SABRA3. Exhibit P1204, p. 2; exhibit P1199, p. 2; exhibit P1198, p. 1; exhibit P1197, p. 2;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 861; Gary Platt, T. 23 February 2017, pp 70-71;
exhibit P1902, slides 228, 231.
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4516. Between 11:48 and 11:54 there was a burst of 11 calls, all involving mobiles activating
cells in locations relevant to Mr Hariri’s movements, namely the Higher Shiite Council, Parliament
and the route between them, prompted by Mr Hariri’s departure from the Higher Shiite Council.8609
At 11:48, Mr Ayyash’s Red 741 in the Higher Shiite Council area called Subject 5’s Red 636,
which was in the area of Parliament,8610 and at 11:48, Mr Ayyash’s Green 300 activated the same
cell as Red 741 to call Mr Badreddine’s Green 023, which was then connecting to a cell in the area
of Parliament and the crime scene.8611
4517. Between 11:48 and 11:49, Subject 6’s Red 678 and Mr Ayyash’s Green 300 activated cells
which Mr Platt characterised as consistent with the northward route taken by the security detail. 8612
According to Mr Platt, Green 300’s activity at 11:50 was ‘again consistent with travelling
northwards along the route towards Quraitem Palace’. 8613
4518. There was a high frequency of Green network calls during this period and an unusually
high number of Green network calls on this day as a whole, namely 11. 8614 Immediately before the
security detail’s first call in the Quraitem Palace area, Red 652, Red 678 and Red 741 were in
contact—at 12:02 and 12:03—all in the Quraitem Palace area.8615 At 12:04, Green 300 called
Green 023 from the Quraitem Palace area.8616
4519. Overall, Mr Platt commented that while the security detail travelled from the Higher Shiite
Council to Quraitem Palace between 11:44 and 12:08, Red 741’s, Green 300’s and Red 678’s
activity almost mirrored the security detail’s journey ‘and within the same time frame as the

8609

Gary Platt, T. 23 February 2017, pp 73-74; exhibit P1902, slides 232-243.
At 11:48, Red 741 activated cell SABRA3 to call Red 636, which activated cell ETOILE1. Exhibit P1197, p. 2;
exhibit P1203, p. 1; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 861.
8611
At 11:48, Green 300 activated cell SABRA3 to call Green 023, which activated cell ZOUKAK1. Exhibit P1207,
p. 4; exhibit P1211, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 861; Gary Platt, T. 23
February 2017, pp 60, 70-71.
8612
At 11:48, Red 678 activated cell GHOBAI2, and Red 636 activated cell ETOILE1. At 11:49, Green 023 activated
cell ZOUKAK1 and Green 300 activated cell GHOBAI2. Exhibit P1204, p. 2; exhibit P1203, p. 1; exhibit P1207, p.
4; exhibit P1211, p. 5; exhibit P1783, para. 861. Gary Platt, T. 23 February 2017, p. 74. See also exhibit P1902, slides
235-237.
8613
At 11:50, Green 023 (PHENMB1) again called Green 300 (GHOBAI3). Exhibit P1211, p. 5; exhibit P1207, p. 4;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 861. Gary Platt, T. 23 February 2017, pp 74-75.
8614
Gary Platt, T. 23 February 2017, p. 75; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 845.
8615
Gary Platt, T. 23 February 2017, p. 79.
8616
At 12:04, Green 300 activated cell RAOUCH1 to call Green 023, which activated cell OUZAI1. Exhibit P1207,
p. 5; exhibit P1211, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 867. Gary Platt, T. 23
February 2017, p. 80.
8610
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security detail’, consistent with mobile surveillance by these mobiles.8617 He concluded that the
seven calls between Mr Ayyash’s Green 300 and Mr Badreddine’s Green 023 during this short
period were consistent with Green 023 getting information from Green 300 regarding the security
detail’s movements, and whether it was heading toward where Green 023 was.
4520. After the 11:54 call, when it had become clear that the convoy would not travel to
Parliament or towards the coastal road area, Green 023 started moving toward south Beirut. 8618 Mr
Platt said that, on this day, Mr Ayyash and Mr Badreddine wanted to gather first-hand detailed
observations of the security detail’s behaviour, in order to make decisions about the eventual
attack.8619 Mr Platt mapped the calls on the following map in his chronology report:

8617

Gary Platt, T. 23 February 2017, pp 81-82, 89-90; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
866. See also exhibit P1902, slides 253-255.
8618
Gary Platt, T. 23 February 2017, pp 90-91.
8619
Gary Platt, T. 23 February 2017, pp 83-84.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 254
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4521. At 12:05, Subject 7’s Red 946 and Subject 9’s Red 652 were in contact in the area of
Quraitem Palace.8620 This was followed by a 12:07 call from Mr Badreddine’s Green 023 to Mr
Ayyash’s Green 300, which lasted for 11 seconds and during which Green 300 was south of
Quraitem Palace, and Green 023 was in the area of the Higher Shiite Council. 8621
4522. At 12:23, Mr Ayyash’s Blue 233 activated a cell in the Higher Shiite Council area, whose
coverage overlaps with that of the cell used by Green 023 at 12:07. 8622 Given the short duration of
the Green network call and the fact that it was the final Green network call of the day, coupled
with Blue 233’s location at 12:23, Mr Platt concluded that this activity was consistent with a
meeting between Mr Ayyash and Mr Badreddine after the operation had concluded. 8623
4523. There was continued Red network activity in the Quraitem Palace area following the final
Green network call, from 12:18 to 12:22, as well as Red and Blue network activity in the Quraitem
Palace and crime scene areas between 12:23 and 12:27.8624 Mr Platt commented that this was
consistent with continuing the surveillance operation, even after Mr Hariri had returned to
Quraitem Palace.8625 Mr Platt mapped the calls on the following map in his chronology report:

8620

Red 946 activated cell CARACA2 and Red 652 activated cell RAOUCH3. Exhibit P1202, p. 1; exhibit P1199, p.
2; exhibit P1902, slides 257-258.
8621
Green 023 activated cell OUZAI2 and Green 300 activated cell OGER3. Exhibit P1207, p. 5; exhibit P1211, p. 5;
see also exhibit P1783 (Expert report of Gary Platt – Chronology), para. 867; exhibit P1902, slides 257, 259.
8622
Blue 233 activated cell BorjBrajneh-II_C to call Blue 610, which activated cell MOVPIK1. Exhibit P1238, p. 8;
exhibit P1227, p. 14; Gary Platt, T. 23 February 2017, pp 92-93. Exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 868; exhibit P1902, slide 260.
8623
Gary Platt, T. 23 February 2017, pp 92-93.
8624
At 12:18, Red 893 (RAOUCH2) called Red 678 (MOVPIK1); at 12:22, Red 652 (CARACA3) called Red 946
(MOVPIK1); at 12:23 and 12:25, Blue 610 activated cell MOVPIK1 twice to receive calls from Blue 233; at 12:25,
Red 678 (MOVPIK1) called Red 652 (CARACA1); at 12:27, Red 678 (MOVPIK1) called Red 893 (MOVPIK1); and
at 12:27, Red 652 (MANARA2) called Red 636 (PHENMB1). Exhibit P1198, p. 2; exhibit P1204, p. 2; exhibit P1199,
p. 2; exhibit P1202, p. 1; exhibit P1227, p. 14; exhibit P1203, p. 1; exhibit P1902, slides 257, 261-263.
8625
Gary Platt, T. 23 February 2017, p. 93.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 258
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4524. Between 12:28 and 12:42, there was Red network activity in the Quraitem Palace area, as
well as in the crime scene / Parliament area.8626 Mr Platt noted that the activity was consistent with
continued reconnaisance of locations and routes relevant to Mr Hariri, and noted that this was the
last Red network activity of the day, meaning that the network ceased operating within 34 minutes
of Mr Hariri having returned to Quraitem Palace.8627 Increased Blue network activity resumed in
the Quraitem Palace area between 17:51 and 19:53.8628 According to Mr Platt, this was consistent
with a regrouping phase following the cessation of the Red network, to decide on the next actions,
and with surveillance around Quraitem Palace.8629
4525. Mr Hariri was also scheduled to dine at 20:30 at Mr Mahmoud Mamish’s residence, in the
Ain El-Teeneh area.8630 Mr Hariri’s security detail left Quraitem Palace sometime after 20:35,
arrived at Mr Mamish’s at 20:50, remained until 22:53 and was on the route back to Quraitem
Palace at 23:05.8631

8626

At 12:28, Red 652 (CARACA3) called Red 946 (MOVPIK1); at 12:31, Red 652 (MRAICI2) called Red 678
(RAOUCH2); and at 12:42, Red 652 (PHENMB1) called Red 946 (ZOUKAK1). Exhibit P1199, p. 3; exhibit P1202,
p. 2; exhibit P1204, p. 2; exhibit P1902, slides 272-274.
8627
Gary Platt, T. 23 February 2017, pp 97-98; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 869.
8628
At 17:51, Blue 817 activated cell CONCOR2 to receive a call from Blue 610; at 17:53 and 17:55, Blue 817
activated cell CONCOR2 again to call Blue 324 (Mic_Bay Rock2) and Blue 585 (Raouche_B), respectively; at 17:56,
Blue 817 activated cell RAOUCH2 to receive a call from Blue 610; at 17:58 and 17:59, Blue 817 activated cell
RAOUCH3 to call Blue 585 both times; at 18:02, Blue 817 activated cell MOVPIK1 to call Blue 864; at 18:05, Blue
817 (MOVPIK1) called Blue 324 (Manara_C); at 18:26, Blue 324 (Raouche_B) called Blue 817 (MOVPIK1); at
18:39, Blue 610 activated cell CARLTO2 to call Blue 817; at 19:00, Blue 610 activated cell MOVPIK1 to receive a
call from Blue 817; at 19:17, Blue 610 activated cell CARLTO2 to receive a call from Blue 235; at 19:27, Blue 610
(CARLTO2) called Blue 864 (MANARA2); at 19:42, Blue 610 activated cell CARACA1 to receive a call from Blue
817; and at 19:53, Blue 864 activated cell OGER3 to receive a call from Blue 817. Exhibit P1239, pp 9-10; exhibit
P1225, p. 11; exhibit P1229, p. 13; exhibit P1227, p. 15; exhibit P1228, p. 12; Gary Platt, T. 23 February 2017, p. 99;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 843, 871; exhibit P1902, slides 276-279.
8629
Gary Platt, T. 23 February 2017, pp 99-100.
8630
Exhibit P299, ERN 60142161; exhibit 2D00081 (Statement of Mohammed Mneimneh), para. 34; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 841.
8631
The following mobile activity is included in exhibit P1902, slide 281, used in court with Mr Platt. At 20:35, mobile
1506 activated cell LAU_MIC2_A; between 20:50 and 22:53, cell Ain_El_Tineh_C was activated by mobile 1506
(20:50, 21:39), mobile 052 (21:01) and mobile 771 (22:08, 22:10, 22:38, 22:53) and cell Ain_El_Tineh_B was
activated by mobile 771 (20:58) and mobile 052 (21:35, 22:11); finally, at 23:05, mobile 1506 activated cell
Concorde_A; however, the slide does not contain the call information showing that mobile 1506 activated cells
Hamra_B (21:50, 22:00) and Concorde_A (21:55, 22:05) and that mobile 771 activated cell Concorde_B (23:06).
Exhibit P1352, p. 325; exhibit P1359, p. 302; exhibit P1334, p. 54; exhibit P1902, slides 281-285; Gary Platt, T. 23
February 2017, p. 101. Mr Platt explained that there were no further calls involving members of the security detail
after 23:05, and therefore that call was ‘the closest we get to any activity by the security detail to Quraitem Palace’.
Gary Platt, T. 23 February 2017, pp 101-102.
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4526. Between 20:59 and 21:02, while Mr Hariri was attending dinner at Mr Mamish’s residence,
there was Blue network activity in the area of this residence and of Quraitem Palace. 8632 Mr Platt
thought that this activity was consistent with surveillance of Mr Hariri at this dinner engagement,
noting that those conducting the operation may not have known that he would only be travelling a
short distance from Quraitem Palace to this engagement, and may have been following him to
wherever he was going.8633 Mr Platt prepared the following diagram of the Blue network cell
activations in the evening that day:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 260

8632

At 20:59, Blue 324 (Unesco_C) called Blue 864 (MOVPIK1); at 21:00, Blue 610 (MOVPIK1) called Blue 585
(Manara_C); at 21:01, Blue 585 (Manara_C) called Blue 324 (Unesco_C); and at 21:02, Blue 864 (RAMLET3) called
Blue 610 (CARLTO2). Exhibit P1225, p. 11; exhibit P1228, p. 12; exhibit P1227, p. 15; exhibit P1229, p. 13; exhibit
P1902, slides 286-290. Mr Platt’s report did not deal with the movements of Mr Hariri in connection with this visit.
The network activity of Blue 585, Blue 610, Blue 324 and Blue 817 between 17:51 and 23:25 was characterised as
being ‘around Quraitem Palace and in the area between Quraitem Palace and south Beirut’, rather than being consistent
with surveillance of Mr Hariri at this dinner engagement. Exhibit P1783 (Expert report of Gary Platt – Chronology),
paras 843, 871.
8633
Gary Platt, T. 23 February 2017, pp 103-104.
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(ss)

Tuesday 1 February 2005

4527. On Tuesday 1 February 2005, Mr Hariri received visitors at Quraitem Palace between
07:45 and 22:02. One of the visitors was the Deputy Syrian Minister of Foreign Affairs, Mr Walid
El-Moallem.8634
4528. Blue 585 and Blue 324 activated cells in the area of Quraitem Palace between 13:02 and
13:04.8635 Subject 6’s Blue 610 was in the Quraitem Palace area from 14:15 until 15:32.8636
4529. The activity of Blue 585, Blue 324, Blue 817 and Blue 864 in the area of Quraitem Palace
between 18:05 and 18:15,8637 following around one hour of inactivity, was according to Mr Platt
consistent with continued surveillance of Mr Hariri at Quraitem Palace.8638 Although afterwards
Blue 610, Blue 585 and Blue 324 all activated cells in the Dahyieh area, Blue 817 and Blue 864
continued to be active in the Quraitem Palace area until 21:05.8639
(tt)

Wednesday 2 February 2005

4530. On Wednesday 2 February 2005, Mr Hariri received visitors at Quraitem Palace between
07:40 and 21:10, including Mr Mustafa Nasser and Mr Walid Jumblatt.8640
4531. Blue network mobiles were active in the area near Quraitem Palace that day. Mr Platt
highlighted the activity of Subject 5’s Blue 585, Subject 7’s Blue 324, Subject 8’s Blue 817 and

8634
Exhibit P301, pp 362-365; exhibit P303, ERNs D0004972-D0004973; exhibit P1783 (Expert report of Gary Platt
– Chronology), para. 872.
8635
Blue 585 activated cells Unesco_C and Raouche_B (twice) to contact Blue 610 (13:02), Blue 864 (13:04) and
Blue 324 (13:03), the latter activating cell Manara_C during this call, and again at 13:04 when calling Blue 817.
Exhibit P1229, p. 13; exhibit P1225, p. 11; exhibit P1227, p. 15; exhibit P1228, p. 12; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 875.
8636
Blue 610 activated cells MOVPIK1 (14:15, 14:23, 15:03) and RAOUCH3 (15:32). Exhibit P1227, p. 15; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 876-877.
8637
Blue 585 activated cells Fadlallah_B (18:05, 18:08) and Raouche_B (18:11). Blue 324 activated cells Manara_C
(18:06, 18:08) and Unesco_C (18:11). Blue 817 activated cells CARACA3 (18:05, 18:06). Blue 864 activated cell
MOVPIK1 (18:15). Exhibit P1229, p. 14; exhibit P1225, p. 11; exhibit P1239, p. 10; exhibit P1228, p. 12; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 878, 880.
8638
Gary Platt, T. 24 February 2017, pp 16-17. See also exhibit P1902, slides 305-306; exhibit P1782, para. 824.
8639
At 18:25, Blue 585 activated cell Haret Hreik-II_C and Blue 324 activated cell BorjBrajneh-II_B. At 19:00, Blue
610 activated cell SFEIR2, while Blue 585 activated cell Mraijeh_A. At 19:03, Blue 585 activated cell Mraijeh_A to
call Blue 324, which activated cell BorjBrajneh-II_B. Blue 864 activated cells CARACA3 (19:37), MOVPIK1 (21:02)
and RAOUCH2 (21:04, 21:05). Blue 817 activated cells MOVPIK1 (19:40, 21:02) and OGER2 (21:05). Exhibit
P1229, p. 14; exhibit P1225, p. 12; exhibit P1227, p. 15; exhibit P1228, p. 12; exhibit P1239, p. 10; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 878, 881-883.
8640
Exhibit P301, pp 365-366; exhibit P303, ERN D0004981; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 884.
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Subject 9’s Blue 864, around Quraitem Palace, at various times between 11:28 and 16:07, during
which they were in contact with each other or with Subject 6’s Blue 610.8641 Specifically, Blue
585, Blue 817 and Blue 864 were active in that area between 11:28 and 13:11.8642 Blue 585,
Blue 324, Blue 817 were active there between 13:33 and 13:34;8643 and Blue 585 and Blue 324
were there between 16:04 and 16:07.8644 He mapped it in his chronology report as shown in the
map below:

8641

Gary Platt, T. 24 February 2017, pp 30-33; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 885.
See also exhibit P1902, slides 318-323.
8642
At 11:28, Blue 610 activated cell SIMON3 when in contact with Blue 817, which activated cell CARACA3. At
11:30, Blue 864 and Blue 817 both activated cell CARACA3. At 12:51, Blue 585 activated cell Raouche_B to call
Blue 324, and at 13:00 Blue 864 activated cell CARACA3 to call Blue 585, which activated cell Manara_C. At 13:02
and 13:11, Blue 817 activated cell CARLTO3 when in contact with Blue 864 (which activated cell MANARA2) and
Blue 324 (which activated cell Bir Abed_A). Exhibit P1227, p. 15; exhibit P1239, p. 11; exhibit P1228, p. 12; exhibit
P1229, p. 14; exhibit P1225, p. 12; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 890-892.
8643
At 13:33, Blue 324 activated cell Raouche_B to call Blue 817, which activated cell CARLTO3; at 13:34, Blue
324 activated cell Unesco_C to call Blue 585, which activated cell Manara_C; and also at 13:34, Blue 817 activated
cell CARLTO3 to call Blue 324, which activated cell Unesco_C. Exhibit P1239, p. 11; exhibit P1225, p. 12; exhibit
P1229, p. 14; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 893. In his report, Mr Platt did not
mention Blue 585’s activity at this time.
8644
From 16:04 to 16:07, Blue 585 and Blue 324 activated cells Raouche_B (16:04), Fadlallah_B (16:05, 16:07) and
Manara_C (16:04, 16:06), respectively, Blue 585’s 16:05 call being with Blue 610, which activated cell SFEIR2.
Exhibit P1229, p. 14; exhibit P1225, p. 12; exhibit P1227, p. 16. Exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 895.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 267
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4532. The sole Red network activity on this day was between 18:41 and 19:25, when credit was
added to the eight Red network mobiles in the Tripoli area and north of Tripoli, the final call being
that of Red 662 activating cell TURBO3.8645
4533. The topping-up process was followed ten minutes later by a call between Blue 817 and
Blue 610, during which Blue 817 activated cell TRIPOL4 in the Tripoli area.8646 Mr Platt
commented that the Blue network call shows the coordinating role of Subject 6’s Blue 610 in this
logistical process, as well as the position of Subject 8’s Blue 817 within ‘this tight-knit network’
as one of three subjects ‘on a frequent basis going to Tripoli’.8647
(uu)

Thursday 3 February 2005

4534. On Thursday 3 February 2005, Mr Hariri received visitors at the palace between 07:35 and
21:45. They included the US ambassador, Mr Feltman, and the President of the Order of
Physicians in Lebanon, Mr Mario Aoun.8648 The amended consolidated indictment pleads that:
On 3 February 2005, HARIRI had a meeting close to his residence before going to the St.
Georges Yacht Club for lunch and later returning to Quraitem Palace. AYYASH, S5, S6,

S7, S8, S9, and S10 were all active on their Red Network and/or Blue Network phones
around Quraitem Palace and/or the St. Georges Yacht Club at the same time that HARIRI
was having lunch there.8649

4535. Mr Hariri also lunched with Lebanese Deputy Prime Minister Issam Fares on his yacht in
Ain El-Mreiseh, at St Georges Marina.8650 His security detail departed Quraitem Palace sometime

8645

These Red network mobiles were solely in contact with service number 1456 and activated cells MINIEH3 (Red
741, Red 636 and Red 572), TOURBO1 (Red 636), TOURBO3 (Red 678, Red 652 and Red 662), TRIPOL4 (Red 946
and Red 893), TRIPOL3 (Red 893), TRIPOL2 (Red 893), ASAMRA1 (Red 893) and BALADI1 (Red 893). Exhibit
P1197, p. 2; exhibit P1203, p. 1; exhibit P1204, p. 2; exhibit P1202, p. 2; exhibit P1198, p. 2; exhibit P1199, p. 3;
exhibit P1201, p. 1; exhibit P1200, p. 1; Gary Platt, T. 24 February 2017, pp 34-36, 40; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 886, 896-897; exhibit P1902, slides 327-332; exhibit P1906 (EPE snapshot related
to exhibit P1902, slides 330 and 331).
8646
Blue 817 activated cell TRIPOL4 to call Blue 610, which activated cell BRAJNE1. Exhibit P1239, p. 11; exhibit
P1227, p. 16; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 887, 898; exhibit P1902, slides 332334.
8647
Gary Platt, T. 24 February 2017, p. 36.
8648
Exhibit P301, pp 366-368; exhibit P303, ERNs D0004989-D0004990; exhibit P1783 (Expert report of Gary Platt
– Chronology), para. 900.
8649
Amended consolidated indictment, para. 36.
8650
Exhibit P299, ERN 60142164; exhibit P471 (Press release); exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 900.
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after 13:01.8651 It travelled to the St Georges Marina area—after a stop—by 14:09, and remained
stationary until 15:32.8652 It returned to Quraitem Palace by 16:18.8653
4536. At 11:41, Blue 324 and Blue 817 were in contact, activating cells in the area of the St
Georges Marina.8654 Mr Platt characterised this as consistent with preparation for surveillance
activity in this area.8655 He commented, however, that ‘there was no surveillance prior to the St
Georges Marina’8656 and that ‘For some reasons on this day … they decided to commence the
surveillance there’.8657
4537. Between 11:43 and 13:00, Blue 817 and Blue 324 activated cells in St Georges Marina
area, and then the coastal road. They were in contact with each other and made calls to Subject 6’s
Blue 610, which activated a cell in Dahyieh; at 12:58. Subject 7’s Red 946 and Subject 8’s Red
893 made contact and also activated cells in the St Georges Marina area.8658 Between 13:04 and
13:33, Red 893 and Red 946 activated cells in the St Georges Marina area.8659 At 13:56,

8651

At 13:00, mobile 506 activated cell Fadlallah_A; at 13:01, mobile 1506 activated cell LAU_Beirut_A. Exhibit
P1322, p. 74; exhibit P1352, p. 333. See also exhibit P1907 (Chronology PowerPoint presentation – 3 February 2005
to 7 February 2005), slides 9-10.
8652
Mobile 771 activated cells Bay_View_A (14:09, 14:31), Zouk_MPT_C (14:53) and Minaa_el_hosson_C (14:18,
14:30, 14:39, 15:07); mobile 1506 activated cells BayView_A (14:28, 14:31, 14:35, 14:36, 14:38, 14:52, 15:01, 15:15,
15:32) and Minaa_el_hosson_C (15:00, 15:03, 15:09, 15:26); mobile 506 activated cells Riad_El_Soloh_C (14:17,
14:52, 15:01), Minaa_el_hosson_C (14:20, 14:36, 14:55) and Minaa_el_hosson_A (14:38); and mobile 052 activated
cells Minaa_el_hosson_A (14:48) and Minaa_el_hosson_C (14:50, 15:13, 15:17, 15:19). Exhibit P1334, p. 55; exhibit
P1359, pp 308-309; exhibit P1322, p. 74; exhibit P1352, pp 333-334; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 909, 915; see also exhibit P1907, slides 13-16.
8653
Mobile 506 activated cells Zarif_C (15:49) and Mar_Elias2_B (16:03); mobile 771 activated cell Mar_Elias2_B
(15:58, 16:00, 16:02); mobile 1506 activated cell Mar_Elias2_B (15:58 (twice), 15:59). Then, at 16:18, mobile 1506
activated cell Kraitem_B and mobile 771 activated cell LAU_MIC2_A; mobile 052 activated cell Concorde_B
(16:20). Exhibit P1322, p. 74; exhibit P1359, p. 309; exhibit P1352, p. 334; exhibit P1334, p. 55. Gary Platt, T. 24
February 2017, pp 70-71. See also exhibit P1907, slides 17-18.
8654
Blue 324 activated cell BayView_A when in contact with Blue 817, which in turn activated cell PHENMB1.
Exhibit P1225, p. 12; exhibit P1239, p. 11; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 904.
8655
Gary Platt, T. 24 February 2017, p. 57.
8656
Gary Platt, T. 24 February 2017, p. 69.
8657
Gary Platt, T. 24 February 2017, p. 66.
8658
At 11:43, Blue 817 (PHENMB1) called Blue 324 (BayView_A); at 11:55, Blue 817 (MANARA2) called Blue
610 (SFEIR2); at 12:55, Blue 817 (AUH1) called Blue 610 (SFEIR2); at 12:58, Red 946 (BEACH1) called Red 893
(AUH1); and at 13:00, Blue 817 (AUH1) called Blue 610 (SFEIR2). Exhibit P1239, p. 11; exhibit P1225, p. 12;
exhibit P1227, p. 16; exhibit P1202, p. 2; exhibit P1198, p. 2; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 904.
8659
Red 893 activated cells AUH1 (12:58), MRAICI1 (13:04, 13:15), PHENMB1 (13:28) and MRAICI2 (13:33); Red
946 activated cells BEACH1 (13:04, 13:15) and MRAICI2 (13:28). Exhibit P1198, p. 2; exhibit P1202, p. 2; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 905-906. In his report, Mr Platt characterized Red 893’s
location at 13:33 as being in the area of Quraitem Palace. Exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 906.
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Mr Badreddine’s Green 023, in Dahyieh, called Mr Ayyash’s Green 300, which activated a cell in
the St Georges Marina area.8660
4538. Between 14:02 and 14:05, Subject 8’s Red 893, Subject 7’s Red 946 and Mr Ayyash’s Red
741 were in contact while in the St Georges Marina area.8661 Mr Platt noted that this was a burst
of calls just before the security detail’s first call in the St Georges Marina area, consistent, and as
seen on other occasions, with the mobiles being in contact as Mr Hariri arrived. 8662 Between 14:18
and 14:28, Mr Ayyash’s Red 741, Subject 8’s Red 893, Subject 5’s Red 636, Subject 9’s Red 652
and Subject 6’s Red 678 were all in contact, with Red 741 and Red 893 activating cells in the area
of the St Georges Marina, while others were in the Quraitem Palace area. 8663
4539. Mr Platt commented that this activity was consistent with surveillance, specifically having
observed that the meeting was taking place at the St Georges Marina and deciding to ‘move …
part of the operation team back to the vicinity of Quraitem Palace’ to ‘potentially view the
movements, then, between St. Georges Marina back to Quraitem Palace’.8664
4540. At 14:42, Mr Badreddine’s Green 023, located in Dahyieh, again called Mr Ayyash’s
Green 300, which was in the St Georges Marina area, and later that same minute, Mr Ayyash’s
Red 741 activated the same cell to receive a call from Red 636.8665 Mr Platt commented that the

8660

At 13:56, Green 300 activated cell MRAICI2 to receive a call from Green 023, which in turn activated cell
ROUEIS3. Exhibit P1207, p. 5; exhibit P1211, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
906. See also exhibit P1907, slides 21-22.
8661
At 14:02 and 14:04, Red 893 and Red 946 were in contact, activating cells MRAICI1 and MRAICI2, and BEACH1
(both times), respectively. In his report, Mr Platt incorrectly stated that these two contacts both took place at 14:02.
At 14:05, Red 893 activated cell AUH1 to contact Red 741, which activated cell MRAICI1. Exhibit P1198, p. 2;
exhibit P1197, p. 2; exhibit P1202, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 910. See also
exhibit P1907, slides 23-24.
8662
Gary Platt, T. 24 February 2017, pp 76-77.
8663
At 14:18, Red 741 (MRAICI2) called Red 636 (OGER2); at 14:21, Red 636 (MOVPIK1) called Red 652
(OGER2); at 14:22, Red 678 (MOVPIK1) called Red 636 (OGER3); at 14:24, Red 636 (RAOUCH3) called Red 652
(RAOUCH3); and at 14:28, Red 741 (MRAICI2) called Red 893 (PHENMB1). At 14:15, Red 946 had activated cell
MRAICI2. Exhibit P1197, p. 2; exhibit P1198, p. 2; exhibit P1203, pp 1-2; exhibit P1199, p. 3; exhibit P1204, p. 2;
exhibit P1202, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 911. See also exhibit P1907,
slides 27-28.
8664
Gary Platt, T. 24 February 2017, pp 82-83. The Trial Chamber appreciates that, even if Mr Platt refers to moving
‘part of the operation team’, the Red mobiles which started activating cells in the Quraitem Palace area were different
from those who were active in the St Georges Marina area, and who continued to be active there. Therefore, the Red
mobiles’ activity does not reflect any movement of their users from an area to another.
8665
At 14:42, Green 023 activated cell BRAJNE3 to call Green 300, with the latter activating cell MRAICI2. Exhibit
P1211, p. 5; exhibit P1207, p. 5; exhibit P1197, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), paras
911-912; exhibit P1907, slides 31-32; Gary Platt, T. 24 February 2017, p. 85. As noted above, in paragraph 1632,
there can be time differences between the start time of calls on the same network and between calls on different
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Green network call related to the ongoing surveillance operation, since Green 023 was in Dahyieh
during this call but after he moved to the St Georges Marina area.8666
4541. Between 14:50 and 15:04, there was Red network activity between the principal six Red
mobiles, five of which were calls from Mr Ayyash’s Red 741 activating the same cell in the area
of the St Georges Marina to call Red 893, Red 636 and Red 946.8667 At 15:27, Mr Badreddine’s
Green 023, now in the port/marina area, called Mr Ayyash’s Green 300, for the third time that
day.8668
4542. Between 15:36 and 15:43, around the time of the security detail’s departure from the St
Georges Marina, the principal six Red mobiles were in contact. Red 946, Red 893 and Red 741
activated cells in the St Georges Marina area, while Red 636, Red 678 and Red 652 activated cells
in the Quraitem Palace area and along the coastal road towards the Palace.8669 Mr Platt, in his
chronology report mapped the cells activated as follows:

networks. The call described above as starting at 14:42 (according to exhibit P1211, the call sequence table for Green
023, it started at 14:42:00), according to exhibit P1207, which is the call sequence table for Green 300, started instead
at 14:41:59.
8666
Gary Platt, T. 24 February 2017, p. 83.
8667
At 14:50, Red 652 (CARACA3) called Red 678 (BLISS3); between 14:50 and 15:04, Red 741 activated cell
MRAICI2 to call the following mobiles: Red 893 (14:50, 15:02, 15:04), which activated cells ETOILE2 and
PHENMB1 (twice); Red 636 (15:01), which activated cell CARACA3; and Red 946 (15:03), which activated cell
MACHNA3. Exhibit P1197, p. 2; exhibit P1198, p. 2; exhibit P1199, p. 3; exhibit P1203, p. 2; exhibit P1202, p. 2;
exhibit P1204, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 911, 913; exhibit P1907, slides
33-34.
8668
At 15:27, Green 023 (PORT2) called Green 300 (MRAICI2). Exhibit P1211, p. 5; exhibit P1207, p. 5; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 918; Gary Platt, T. 24 February 2017, p. 87; exhibit P1907,
slides 37-38.
8669
Between 15:36 and 15:43, Red 741 activated MRAICI2 (four times), Red 946 activated cells PHENMB1 (twice)
and MRAICI2, Red 893 activated cells PHENMB1, BEACH1 and MRAICI1, Red 636 activated cells SIMON3
(twice) and CARACA3 (twice), Red 678 activated cell SIMON3, and Red 652 activated cell CARACA1. Exhibit
P1197, p. 2; exhibit P1202, p. 2; exhibit P1198, p. 2; exhibit P1203, p. 2; exhibit P1204, p. 3; exhibit P1199, p. 3;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 919; Gary Platt, T. 24 February 2017, pp 89-91;
exhibit P1907, slides 39-46.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 273

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 277
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4543. As to the call between Red 946 and Red 893, both connecting to cells in the St Georges
Marina area, at 15:43, Mr Platt commented that it is not possible to ‘draw any inference that …
Subject 8 or Subject 7 is attempting to follow Mr Hariri’. 8670
4544. At 15:44, Mr Ayyash’s Green 300 called Mr Badreddine Green 023; both mobiles used the
same cell in the St Georges Marina area, namely MRAICI2.8671 Given their close proximity, the
short length of the call (23 seconds) and that they exchanged no further calls until Monday
7 February 2005, Mr Platt thought that this was consistent with Mr Ayyash and Mr Badreddine
possibly meeting at the site of the eventual attack to discuss its suitability. 8672
4545. Mr Platt commented that there was significant overlap between the cell coverage footprints
of the security detail (14:09 to 15:32) and the network mobiles (11:40 to 15:58) in the St Georges
Marina area, which was consistent with surveillance of Mr Hariri. 8673
4546. Further, according to Mr Platt, ‘if at this time -- stage of the process they’ve identified this
as a potential scene for the attack, then it gives them … the ability to look at the lifestyle of that
area’ and to consider its suitability, given also that ‘this is a similar time of day that the actual
attack’.8674
(vv)

Friday 4 February 2005

4547. On Friday 4 February 2005, Mr Hariri had visitors at the palace between 07:35 and
17:00.8675 His security detail left Quraitem Palace sometime after 11:57 to travel to Mr Marwan
Hamade’s residence, arriving there by 12:16, staying until 12:49, and arriving back at Quraitem

8670

Gary Platt, T. 24 February 2017, p. 95.
At 15:44, Green 300 and Green 023 were in contact using the same cell, MRAICI2, which had been used
consistently by Red 741 (14:05, 14:18, 14:28, 14:42, 14:50, 15:01, 15:02, 15:03, 15:04, 15:37 (twice), 15:41, 15:43)
and Green 300 (13:56, 14:41, 15:27) since 13:56. Exhibit P1207, p. 5; exhibit P1211, p. 5; exhibit P1197, p. 2; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 920; exhibit P1907, slides 45, 47.
8672
Gary Platt, T. 24 February 2017, pp 92-93, 104.
8673
Gary Platt, T. 24 February 2017, pp 98-99, 101-102; exhibit P1907, slides 55-57; exhibit P1908 (EPE snapshot
related to exhibit P1907, slide 56).
8674
Gary Platt, T. 24 February 2017, p. 79.
8675
Exhibit P301, pp 368-369; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 924.
8671
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Palace by 13:03.8676 Mr Hariri departed the airport at 17:00 on a trip to Bahrain.8677 His security
detail left the Quraitem Palace area sometime after 16:47, was in the airport area from 17:05 until
17:26 and arrived back at Quraitem Palace by 17:45.8678
4548. Blue 324 activated a cell (Raouche_B) in the Quraitem Palace area at 10.03.8679 It then
activated cells near Mr Hamade’s residence immediately before the first security detail call from
that area. In Mr Platt’s view, this was another example of Mr Hariri’s movements triggering
network activity for those involved in surveillance.8680 He considered that this was consistent with
surveillance. He pointed to Blue 324 calling Subject 5 on Blue 585, who was just south of Quraitem
Palace and also involved in surveillance. Blue 324 then called Subject 6’s Blue 610, who was in
Dahyieh. This showed Blue 324 updating Blue 610 who had a coordinating role. 8681
4549. Then, following the security detail’s last call from the area of Mr Hamade’s residence, Blue
585 made three calls between 12:55 and 12:57, to Blue 324, Blue 610 and Blue 864,
respectively.8682 Mr Platt commented that, during these calls, Blue 324 was just south of Mr
8676

At 11:57, mobile 771 activated cell Kraitem_B; then, between 12:16 and 12:49, cell Riviera_A was activated by
mobile 506 (12:16, 12:31, 12:32), mobile 052 (12:23), mobile 1506 (12:28, 12:31, 12:49) and mobile 771 (12:46,
12:47), and cell Riviera_B was activated by mobile 1506 (12:25, 12:30, 12:37, 12:47) and mobile 771 (12:33); finally,
at 13:03, mobile 1506 activated cell LAU_MIC2_A. Exhibit P1359, p. 310; exhibit P1322, p. 75; exhibit P1352, p.
336; exhibit P1334, p. 55; Gary Platt, T. 6 March 2017, p. 7; see also exhibit P1907, slides 68-71. The visit to
Mr Hamade’s residence was not dealt with in Mr Platt’s report and the location of Blue 585 and Blue 324 around this
time was characterized as being in the area of Quraitem Palace. Exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 929-930, table 120 (p. 282), map 87 (p. 283).
8677
Exhibit P346, ERN 600004136; exhibit P348, ERNs 60141023-60141024; exhibit P303, ERN D0004970; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 924, 932.
8678
Gary Platt, T. 6 March 2017, p. 18. First, mobile 771 activated cell Kraitem_B (16:37), mobile 506 activated cell
Concorde_B (16:43) and mobile 1506 activated cell Kraitem_C (16:47). Mr Platt’s report did not include call data
records for mobile 1506, meaning that his initial assessment of the last call from the Quraitem Palace area was a few
minutes earlier, at 16:43. However, this discrepancy does not affect Mr Platt’s assessment of the Blue network’s
activity around this time. Between 17:05 and 17:26, cell Airport_B was activated by mobile 771 (17:05 (twice), 17:09,
17:11, 17:13, 17:15, 17:16, 17:19, 17:23, 17:25, 17:26), mobile 1506 (17:06, 17:18), mobile 506 (17:13). Mobile 520
activated cell Airport_A (17:09, 17:15) and Airport_M2 (17:19). Mr Platt’s report incorrectly stated that the last call
made by a member of Mr Hariri’s security detail from the area of the Beirut Airport was at 17:23, whereas the call
sequence tables show an additional two calls (as summarised above) activating the same cell. Finally, at 17:45, mobile
771 activated cell Concorde_B. Mr Platt’s report did not deal with the security detail’s arrival back at Quraitem Palace.
Exhibit P1359, p. 311; exhibit P1322, p. 75; exhibit P1334, p. 55; exhibit P1352, p. 337; exhibit P1354, p. 375; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 932-934, table 22 (p. 286); exhibit P1907, slides 83-86.
8679
Exhibit P1225, p. 12; Gary Platt, T. 6 March 2017, pp 6-7, 10.
8680
At 12:12 and 12:14, Blue 324 activated Riviera_A (twice) to call Blue 585 (Unesco_C) and Blue 610 (SFEIR2),
respectively. Exhibit P1225, p. 12; exhibit P1229, p. 15; exhibit P1227, p. 16; Gary Platt, T. 6 March 2017, pp 7-8;
see also exhibit P1907, slides 72-73.
8681
Gary Platt, T. 6 March 2017, p. 8; see also exhibit P1907, slides 72-73.
8682
At 12:55, Blue 585 (Raouche_A) called Blue 324 (Manara_C); at 12:56, Blue 585 (Raouche_B) called Blue 610
(SFEIR2); and at 12:57, Blue 585 (Unesco_C) called Blue 864 (MIKAEL2). Exhibit P1229, p. 15; exhibit P1225, p.
12; exhibit P1227, p. 16; exhibit P1228, p. 12; see also exhibit P1907, slides 74-75.
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Hamade’s residence, consistent with following the security detail as they departed. Blue 585 was
in the Quraitem Palace area during the calls, and in a position to witness the security detail’s
arrival. Subject 6’s Blue 610, which had a coordination role, was located in Dahyieh when
receiving the call.8683 According to Mr Platt:
Subject 7 was the one who followed Mr. Hariri from Quraitem Palace to Mr. Hamade’s
residence originally when Mr. Hariri travelled there. Subject 7 appears to have stayed there.
And around the time that Mr. Hariri returned to Quraitem Palace, it was Subject 7 who was
travelling back from the vicinity of Mr Hamade’s residence back to the area of Quraitem
Palace.8684

4550. Mr Platt’s view was that, following around one hour of silence, the next calls from the
Quraitem Palace area and the coastal road to Faqra Villa were three calls exchanged by Blue 585
and Blue 610 between 14:21 and 14:59.8685 To him, this showed continued surveillance of
Mr Hariri, adding that, as this day was a Friday, there may have been an assumption that Mr Hariri
would travel to Faqra Villa.8686
4551. A burst of calls occurred between 16:47 and 17:09 coinciding with the security detail’s
movement from Quraitem Palace to the airport, which is consistent with surveillance and
specifically with the Subjects, who could view Mr Hariri’s movements, updating those who were
elsewhere.8687 At 16:54 and 16:55, Subject 5’s Blue 585 and Subject 7’s Blue 324 activated cells

8683

Gary Platt, T. 6 March 2017, p. 9; see also exhibit P1910 (EPE snapshot related to exhibit P1907, slide 75).
Gary Platt, T. 6 March 2017, p. 10.
8685
At 14:21, Blue 585 (Raouche_B) called Blue 610 (PHENMB1); at 14:32, Blue 610 (PHENMB1) called Blue 585
(BayView_A); and at 14:59, Blue 585 (BayView_C) called Blue 610 (MOVPIK1). Exhibit P1229, p. 15; exhibit
P1227, p. 16; Gary Platt, T. 6 March 2017, p. 14; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 931.
See also exhibit P1907, slides 78-79. As noted above, there can be time differences between the start time of calls in
call data records. The call described above as starting at 14:21 (according to call sequence table for Blue 585—exhibit
P1229—the call started at 14:21:01), based on the call sequence table for Blue 610—exhibit P1227—started instead
at 14:20:58.
8686
Gary Platt, T. 6 March 2017, p. 14.
8687
Gary Platt, T. 6 March 2017, pp 18-19; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 935, 941.
At 16:47, Blue 610 (MRAICI1) called Blue 817 (MOVPIK1); at 16:47, Blue 817 (MOVPIK1) called Blue 864
(MRAICI2); at 16:54, Blue 324 (Raouche_B) called Blue 585 (Manara_B); at 16:55, Blue 585 (Manara_B) called
Blue 324 (Raouche_B); at 16:59, Blue 585 (Unesco_B) called Blue 864 (CHIAH2); at 17:00, Blue 585 (Mic_Marriot)
called Blue 324 (Bir_hassan_A); at 17:01, Blue 585 (Bir_hassan_C) called Blue 610 (BRAJNE3); at 17:02, Blue 610
(BRAJNE1) called Blue 864 (MIKAEL2); at 17:05, Blue 324 (Airport_B) called Blue 610 (BRAJNE3); and at 17:09,
Blue 610 (MEA1) called Blue 864 (CBOURJ3). Exhibit P1229, p. 15; exhibit P1227, pp 16-17; exhibit P1225, p. 12;
exhibit P1239, p. 11; exhibit P1228, p. 12; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 936-939;
exhibit P1907, slides 87-93. Mr Platt commented that, between 16:47 and 16:55, Blue 585, Blue 324 and Blue 817
8684
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in the Quraitem Palace area.8688 At 16:59, Blue 585 had moved southward from Quraitem Palace
in the direction of the airport around the same time as the security detail, consistent with
surveillance of this journey.
4552. Between 17:00 and 17:01, both Blue 585 and Subject 7’s Blue 324 were moving southward
from the Quraitem Palace area, consistent with the security detail’s travel. 8689 At 17:05, Blue 324
was in the airport area and calling Subject 6’s Blue 610—which was located elsewhere—around
the time of Mr Hariri’s arrival at the airport. Mr Platt concluded that this was consistent with Blue
324 following the convoy from Quraitem Palace and updating Blue 610 on Mr Hariri’s arrival at
the airport.8690 By 17:09, Blue 610 had moved to the airport area.8691 Mr Platt prepared the map
below to show the cell activations of the Blue network mobiles:

activated cells in the area of Quraitem Palace, while Blue 610 and Blue 864 activated cells in the area of the crime
scene.
8688
Gary Platt, T. 6 March 2017, p. 22.
8689
Gary Platt, T. 6 March 2017, p. 22, exhibit P1783 (Expert report of Gary Platt – Chronology), para. 937, table 123
(p. 288). In his report, Mr Platt commented that, at 16:59, also Blue 864 ‘moved away from Quraitem Palace’ and
travelled in the direction of the airport. However, he testified that Blue 864, after being located, at 16:47, in the coastal
road area near the crime scene—had moved to Dahyieh by 17:02—and therefore in his opinion it was not involved in
the surveillance from Quraitem Palace to the airport (Gary Platt, T. 6 March 2017, pp 19-20).
8690
Gary Platt, T. 6 March 2017, pp 22-23.
8691
Gary Platt, T. 6 March 2017, p. 23.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 285
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(ww)

Monday 7 February 2005

4553. At 17:30 on Monday 7 February 2005, Mr Hariri was recorded as having arrived back in
Lebanon from his trips to Bahrain and Paris.8692 He received visitors between 17:00 and 21:55 at
the palace.8693 His security detail’s calls are consistent with departing from Quraitem Palace after
16:24,8694 Mr Hariri’s arrival at Beirut Airport between 16:39 and 17:26—when his detail activated
cells in the airport area8695—and returning to Quraitem Palace by 17:39.8696
4554. At 00:34 that morning Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023 for a
23-second call. Both were in Dahyieh.8697 Mr Platt commented that this showed the contact
between two key operatives following a few days of inactivity during Mr Hariri’s absence from
Lebanon, and preceding surveillance operations later that day and on the following day.8698 Mr
Platt believed that their proximity and the brevity of the call showed that they may have arranged
a meeting.8699
4555. Between 12:53 and 13:06, there was Blue network activity south of Quraitem Palace and
north of Beirut Airport.8700 Mr Platt thought that this was consistent with surveillance of Mr Hariri
which was to start at the airport. That the activity around the airport started around four hours

8692

Exhibit P346, ERN 600004136); exhibit P348, ERNs 60141023-60141025; exhibit P303, ERN D0004965.
Exhibit P301, p. 370; exhibit P303, ERN D0004965; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 952, which incorrectly states that visitors were registered between 17:00 and 21:50 for Mr Hariri.
8694
Mobile 771 activated cell Fadlallah_A (16:24) and mobile 506 activated cells Zarif_B (16:26) and Sinjab_C
(16:37). Exhibit P1359, p. 315; exhibit P1322, p. 77; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
964.
8695
Mobile 506 activated cells Airport_A (16:40, 16:47, 17:24) and Airport_B (16:55, 17:04, 17:06, 17:16, 17:23),
mobile 771 activated cells Airport_A (16:42) and Airport_B (16:47, 17:05, 17:13, 17:21), mobile 052 activated cell
Airport_A (16:51, 16:56), mobile 520 activated cell Airport_A (16:39, 16:42, 17:06, 17:07, 17:09, 17:10), and mobile
777 activated cell Airport_B (17:26). Exhibit P1359, pp 315-316; exhibit P1322, p. 77; exhibit P1334, p. 56; exhibit
P1354, pp 381-382; exhibit P520, p. 170; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 964-965.
8696
Mobile 506 activated cells Concorde_B (17:52), Fadlallah_A (17:55) and Kraitem_B (18:39), mobile 520
activated cell LAU_Beirut_A (17:39), mobile 777 activated cells Sinjab_C (17:33) and Fadlallah_B (17:49) and
mobile 771 activated cell LAU_MIC2_A (19:11). Exhibit P1359, p. 316; exhibit P1322, pp 77-78; exhibit P1354, p.
382; exhibit P520, p. 170; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 966.
8697
At 00:34, Green 300 activated cells MIKAEL2 and SFEIR2 to call Green 023, which activated cell BRAJNE1.
Exhibit P1211, p. 5; exhibit P1207, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 954, 955;
see also exhibit P1907, slides 128-129.
8698
Gary Platt, T. 6 March 2017, pp 102-103.
8699
Gary Platt, T. 6 March 2017, p. 103.
8700
Between 12:53 and 13:06, Blue 817 activated cell MEA1 three times and Blue 324 activated cell Airport_A; Blue
585 activated cells Raouche_B (twice) and Jnah El Wata_C; and Blue 864 activated cell MOVPIK1. Exhibit P1239,
p. 12; exhibit P1225, p. 13; exhibit P1229, pp 15-16; exhibit P1228, p. 13; exhibit P1783 (Expert report of Gary Platt
– Chronology), paras 953, 959; see also exhibit P1907, slides 135-136.
8693
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before his arrival suggested that his actual arrival time was not known by the Subjects. 8701 Between
14:35 and 14:50, there was further Blue network activity in the airport area and the road from west
Beirut to the airport.8702 Then, from 16:01 to 16:36, there was further activity by three of the
principal six Blue network mobiles around the airport, Quraitem Palace and the airport road. 8703
4556. At 16:39, Mr Ayyash’s Blue 233, then in Dahyieh, called Blue 585, which was in the airport
area, followed by further Blue network activity in the airport area and airport road area until
17:00.8704 This series of calls was concluded with three calls made by Blue 585 in quick succession
between 16:59 and 17:00, to Subject 9’s Blue 864, Subject 8’s Blue 817 and Mr Ayyash’s Blue
233, which Mr Platt stated was consistent with Blue 585, located in the area of the airport,
informing the others about the arrival of Mr Hariri’s flight.8705 By then, Mr Ayyash’s Blue 233
activated a cell providing coverage to the airport area and joined, according to Mr Platt, the three
others who had been conducting the surveillance until then.8706
4557. Between 17:27 and 17:38, as the security detail travelled back to Quraitem Palace, Blue
network activity corresponded with the security detail’s journey—specifically the movement of
Blue 817 and Blue 864 to the Quraitem Palace area.8707 By 17:39 and 17:43 respectively, Blue 585

8701

Gary Platt, T. 6 March 2017, p. 109.
At 14:35, Blue 864 (OUZAI2) called Blue 817 (MEA1); at 14:46, Blue 817 (MEA1) called Blue 610; at 14:48,
Blue 817 (OUZAI2) called Blue 864 (MEA1); at 14:50, Blue 817 (OUZAI1) called Blue 585 (Mraijeh_A). Exhibit
P1229, p. 16; exhibit P1239, p. 12; exhibit P1228, p. 13; exhibit P1783 (Expert report of Gary Platt – Chronology),
paras 953, 961; Gary Platt, T. 7 March 2017, p. 7. See also exhibit P1907, slides 139-140.
8703
At 16:01, Blue 585 (Ouzaii-II_A) called Blue 864 (MEA1); at 16:18, Blue 501 called Blue 817 (RAOUCH2); at
16:27, Blue 817 (RAOUCH2) called Blue 585 (Ouzaii-II_A); at 16:29, Blue 610 called Blue 817 (CORAL1); at 16:30,
Blue 817 (BHVOUT1) called Blue 233; at 16:31, Blue 864 (OUZAI1) called Blue 817 (BHVOUT2); and at 16:36,
Blue 817 (AIB3) called Blue 585 (Airport_A); see exhibit P1229, p. 16; exhibit P1239, p. 12; exhibit P1228, p. 13;
exhibit P1907, slides 142-143; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 961, 967-968. In his
report, Mr Platt also noted that, between 13:03 and 15:15, most of the subjects involved in the operation, with the
exception of Blue 864, were in contact with Blue 610, which activated cell SAKSAK1 (13:03, 13:06, 14:30, 14:46,
15:15) in the Saida area. Exhibit P1227, p. 18; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 962.
8704
Between 16:39 and 16:59, Blue 817 (AIB3 (16:51), MEA1 (16:59)), Blue 864 (OUZAI1 (16:59)) and Blue 585
(Airport_A (16:39, 16:51), Ouzaii-II_A (16:59)) were in contact with one another and Blue 233; at 16:39, Blue 233
activated cell Bir_El_Abed_A to contact Blue 585, and at 17:00, Blue 585 activated cell Airport_A to contact Blue
233, which activated cell Airport_B. Exhibit P1239, p. 12; exhibit P1228, p. 13; exhibit P1229, p. 16; exhibit P1238,
p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 953, 969-970; exhibit P1907, slides 144-147.
8705
Gary Platt, T. 7 March 2017, pp 9, 11-12.
8706
Gary Platt, T. 7 March 2017, pp 9-10.
8707
At 17:27, Blue 233 (Airport_B) called Blue 585 (Hai_Sollom-II_C); at 17:28, Blue 817 (OUZAI2) called Blue
585 (Airport_B); at 17:29, Blue 817 (OUZAI3) called Blue 864 (COLA3); and at 17:38, Blue 864 (RAOUCH3) called
Blue 817 (RAOUCH2). Exhibit P1238, p. 9; exhibit P1229, p. 16; exhibit P1239, p. 13; exhibit P1228, p. 13; Gary
Platt, T. 7 March 2017, pp 14-15; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 971-972; see also
exhibit P1907, slides 156-157.
8702
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and Mr Ayyash’s Blue 233 had also moved to the Quraitem Palace area, with no Subjects
remaining in the airport area.8708 Mr Platt commented: ‘within a space of 15 minutes this group of
four phones have moved from … the airport or the route between the airport and Quraitem Palace
to actually around Quraitem Palace. It almost speaks for itself’. 8709
4558. Between 17:44 and 18:43, there was further Blue network activity around Quraitem Palace
involving the same three subjects—Blue 585, Blue 817 and Blue 864—but not Blue 233 which
had been involved in the mobile surveillance from the airport. 8710 Between 19:50 and 19:59, Blue
610 was activating cells in the St Georges tunnel and Quraitem Palace areas, and Blue 324 and
Blue 817 were activating cells in the Quraitem Palace area. 8711
4559. The relevant Blue network activity is displayed in the map below from Mr Platt’s report:

8708

At 17:39, Blue 585 activated cell Mic_Bay Rock; at 17:43, Blue 233 activated Fadlallah_B. Exhibit P1229, p. 16;
exhibit P1238, p. 9; Gary Platt, T. 7 March 2017, pp 15-16.
8709
Gary Platt, T. 7 March 2017, p. 16.
8710
Blue 817 activated cells MOVPIK1 (four times), RAOUCH3 and SIMON3 (twice); Blue 864 activated cells
CARACA3 (five times) and SFEIR2; and Blue 585 activated cells Raouche_B, Ouzai_A and Mic_Bay Rock2. Exhibit
P1239, p. 13; exhibit P1228, p. 13; exhibit P1229, p. 16; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 974; Gary Platt, T. 7 March 2017, pp 18-19; exhibit P1907, slides 160-161. In his report, Mr Platt also noted
that, between 18:43 and 19:39, Blue network activity was confined to south BeirutExhibit P1783 (Expert report of
Gary Platt – Chronology), para. 977.
8711
At 19:50 and 19:51 (activating cell ZOUKAK2) and at 19:52 (activating cell ZOUKAK3), Blue 610 contacted,
respectively, Blue 817, which activated cell MOVPIK1, Blue 324, which activated cell Raouche_B, and again Blue
817, which again activated cell MOVPIK1; at 19:58 and 19:59, Blue 610 (MOVPIK1), Blue 324 (Raouche_B) and
Blue 817 (MOVPIK1, OGER3) were in contact with each other. Exhibit P1227, p. 18; exhibit P1239, p. 13; exhibit
P1225, p. 13; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 953, 978-979; Gary Platt, T. 7 March
2017, pp 19-20; see also exhibit P1907, slides 162-163.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 300
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 302
(xx)

Tuesday 8 February 2005

4560. On Tuesday 8 February 2005, Mr Ayyash’s Blue 233, Blue 585, Blue 817, Blue 864, Blue
324 and Subject 6’s Blue 610 contacted each other 55 times.8712 Red 636, Red 652, Subject 6’s
Red 678, Mr Ayyash’s Red 741, Red 893 and Red 946 called each other 64 times.8713 This is
pleaded in the amended consolidated indictment as follows:
On 8 February 2005, HARIRI’s movements and those of the assassination team are similar
to their respective movements on 14 February 2005, being the day of the attack. HARIRI
was at Quraitem Palace in the morning before attending Parliament and afterwards

8712
Exhibit P1238, p. 9; exhibit P1229, pp 16-17; exhibit P1239, pp 13-14; exhibit P1228, pp 13-14; exhibit P1225,
pp 13-14; exhibit P1227, pp 18-20; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 985; exhibit P1115
(Expert report of John Edward Philips – 15 Blue mission phones), table 145 (p. 242).
8713
Exhibit P1203, pp 2-3; exhibit P1199, pp 3-4; exhibit P1204, pp 3-4; exhibit P1197, p. 3; exhibit P1198, pp 3-4;
exhibit P1202, p. 2; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 985; exhibit P1114 (Expert report
of John Edward Philips – Red mission phones), para. 6.3.9.7.
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returning to the Palace at around 13:45. AYYASH and the other members of the
assassination team were active on their Red Network and/or Blue Network phones around
Quraitem Palace, Parliament and the routes normally used by HARIRI to travel between
both locations. In particular:
a.

AYYASH was active on Red 741, Blue 233, Green 300, and on his PMP 170 and
PMP 091, at relevant locations, in particular around Parliament and where the
attack would take place on 14 February 2005.

b.

At 13:40 and 15:05, AYYASH on Green 300 was twice in communication with
Mustafa BADREDDINE on Green 023.8714

4561. During the morning, Mr Hariri was at Quraitem Palace where he received visitors,
including the Chairman of the Chamber of Commerce and Industry of the Russian Federation
Mr Yevgeny Primakov.8715 Mr Hariri’s security convoy left Quraitem Palace for Parliament
between 11:45 and 12:05.8716 From around midday, Mr Hariri attended a parliamentary session.8717
Between 12:05 and 13:25, members of his security detail activated cells in the Parliament area. 8718

8714

Amended consolidated indictment, para. 38.
Exhibit P301, pp 370-371; exhibit P299, ERN 6014216; exhibit P303, ERNs D0004982-D0004983; exhibit P408;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 984; Gary Platt, T. 7 March 2017, p. 48. See also
exhibit P1916 (Chronology PowerPoint presentation – 8 February 2005 to 12 February 2005), slide 4.
8716
At 11:45, the mobile of one of Mr Hariri’s security guards activated Kraitem_B, which was adjacent to
LAU_Beirut_A, which provided predicted best server coverage to Quraitem Palace. At 12:05, it activated
Riad_El_Soloh_C, which was adjacent to Jesuites_C, which provided predicted best server coverage to Parliament.
Mr Platt’s report did not include call data records for mobile 1506, meaning that his initial assessment of the last call
of the security detail from Quraitem Palace area and the first call from the Parliament area was one minute earlier and
one later, respectively, at 11:44 and 12:06, exhibit P1122; exhibit P1352, p. 340; exhibit P1359, p. 316; exhibit P1354,
pp 382-383; Gary Platt, T. 7 March 2017, p. 65; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 995.
8717
Exhibit P540 (Minutes of Parliamentary Committee Session); exhibit P92 (Photographs from Parliament), pp 4143; exhibit P88 (Statement of Ahmad Nabil Ismail), ERNs 60289437-60289439, 60289492; exhibit P1190 (Screenshot
of Video from exhibit P408); exhibit P408; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 994-995;
Gary Platt, T. 7 March 2017, pp 56-57, 61; exhibit P1916, slides 13-14.
8718
Mobiles ending in 771, 1506 and 052 activated: Riad_El_Soloh_A (12:06, 12:38, 12:49, 12:50, 12:54, 13:02,
13:05, 13:10, 13:25), Riad_El_Soloh_B (12:08, 12:15, 12:18), Riad_El_Soloh_C (12:05, 12:09; 12:40, 12:42, 12:43,
12:44, 12:45, 12:46, 12:47, 12:49, 13:23) and Jesuites_C (12:09, 12:32, 13:02); Riad_El_Soloh_A, Riad_El_Soloh_B
and Riad_El_Soloh_C are adjacent to Jesuites_C, which provided predicted best server coverage for Parliament on
the Touch network. Mr Platt’s report did not include call data records for mobile 1506, meaning that his initial
assessment there of the last call in the Parliament area was 15 minutes earlier, at 13:10; exhibit P1122; exhibit P1359,
p. 316; exhibit P1352, pp 340-341; exhibit P1354, p. 383; exhibit P663 (Statement of Andrew Fahey), annex 1, no.
107; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1002; Gary Platt, T. 7 March 2017, p. 58.
8715
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4562. Between 09:25 and 11:59, Blue 864, Blue 817 and Blue 585 connected to cells that were
within 500 or within 1,000 metres of Quraitem Palace. 8719 During this time, Subject 6’s Blue 610
activated cells in south Lebanon but was in contact with Blue 864 (09:25) and Blue 817 (11:09).8720
The map below from Mr Platt’s chronology report illustrates this:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 307
4563. Between 11:54 and 11:57, Subject 5’s Blue 585, Subject 8’s Blue 817 and Subject 9’s Blue
864 were in contact with each other, activating cells around Quraitem Palace.8721 At 11:58 and
11:59, Mr Ayyash’s Blue 233 activated Riad_El_Soloh_A next to Parliament, receiving calls from

8719

Blue 864 activated MOVPIK1 (09:25) and CONCOR2 (11:56, 11:57, 11:59); Blue 817 activated CONCOR2
(10:05, 10:11), CARLTO3 (11:09, 11:54, 11:56), RAOUCH2 (11:56, 11:57) and RAOUCH3 (11:58); Blue 585
activated Mic_Bay Rock2 (11:54) and Riviera_A (11:57). Exhibit P1228, p. 13; exhibit P1239, pp 13-14; exhibit
P1229, p. 16; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 988-993; Gary Platt, T. 7 March 2017,
p. 51. See also above, at para. 4294, the maps the Trial Chamber created, using the EPE software—exhibit P592.1—
displaying the cells providing predicted best coverage to and around Quraitem Palace.
8720
Blue 610 activated cells SAKSAK1 and NABATI1, respectively. Gary Platt, T. 7 March 2017, pp 52, 86-87;
exhibit P1227, p. 19.
8721
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 990-991.
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Blue 817 and Blue 864, which activated cells around Quraitem Palace.8722 Mr Ayyash’s Blue 233
continued to activate cells around Parliament until 12:26.8723 At 12:43, Blue 233 activated
Naher_MPT_C, located east of Parliament.8724 At 12:56, it again activated a cell near
Parliament.8725
4564. Shortly after midday, Subject 5’s Blue 585, Subject 8’s Blue 817 and Subject 9’s Blue 864,
which had activated cells around Quraitem Palace in the morning, began activating cells around
Parliament.8726 Mr Platt testified that the three users who were located around Quraitem Palace
moved towards Parliament at the same time as Mr Hariri, consistent with the focus of the
surveillance operation moving to the Parliament area. 8727 Blue 585 arrived in the Parliament area
by 12:03, activating Jesuites_C, followed by Riad_El_Soloh_B at 12:06 and 12:11.8728
4565. At 12:03 and 12:05, Blue 817 activated cells along the coastal route from Quraitem Palace
to Parliament,8729 followed by activations of cells in the Parliament area.8730 At 12:05, Blue 864
activated SPEARS3, between Parliament and Quraitem Palace on the ‘internal route’ that Mr
Hariri’s convoy used.8731 At 12:07 and 12:09, Blue 864 activated cells in the Parliament area. 8732

8722

Exhibit P1238, p. 9; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 992-993; Gary Platt, T. 7
March 2017, p. 51.
8723
Blue 233 activated Riad_El_Soloh_A (11:58, 11:59, 12:04, 12:05, 12:07, 12:09, 12:10, 12:11), Coast_Road_C
(12:25) and Minaa_El_Hosson_A (12:26). Coast Road_C was next to Jesuites_C. Minaa_el_hosson_A was next to
Riad_El_Soloh_C. Exhibit P1122; exhibit P1238, p. 9; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 997.
8724
There were at least three cells in-between this cell and Jesuites_C. Exhibit P1122; exhibit P1238, p. 9; Gary Platt,
T. 7 March 2017, pp 95-96.
8725
Blue 233 activated Coast Road_C. Exhibit P1122; exhibit P1238, p. 9.
8726
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 996-997.
8727
Gary Platt, T. 7 March 2017, pp 65-66.
8728
Exhibit P1229, p. 16; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 996-997; Gary Platt, T. 7
March 2017, pp 66-68.
8729
Blue 817 activated MRAICI2 (12:03) and PHENMB1 (12:05). Exhibit P1123; exhibit P1239, p. 14; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 996.
8730
Blue 817 activated ETOILE2 (12:05, 12:08, 12:10, 12:25) and ZOUKAK1 (12:06); ZOUKAK1 was next to
ETOILE3 which was next to ETOILE1 (which provided the predicted best server coverage to Parliament on the Alfa
network). Exhibit P1123; exhibit P1239, p. 14; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 996997.
8731
Exhibit P1228, p. 13; exhibit P1123; Gary Platt, T. 7 March 2017, pp 57, 66. See also exhibit P1916, slides 1314, 31-32.
8732
Blue 864 activated ETOILE2 (12:07) and BNPI3 (12:09). ETOILE2 and BNPI3 were next to ETOILE1. Exhibit
P1123; exhibit P1228, p. 13.
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4566. From 12:12, Blue 864 activated cells consistent with movement to south Beirut.8733 At
13:03, Subject 6’s Blue 610, which had activated cells in south Lebanon during the morning,
activated cell SABRA2, in Beirut, and then, at 13:15, cell RASNAB1. 8734 Following this call, Blue
network activity ceased until 15:17 when Blue 610 began connecting to cells around Quraitem
Palace.8735 These movements and cell activations are shown on the map extracted from Mr Platt’s
chronology report, where the crime scene is marked at ‘CS’, and Parliament as ‘P’:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 310

8733

Blue 864 activated SODECO3 south of BNPI3 (12:12), then the following cells in south Beirut: MIKAEL2
(12:26), ROUEIS3 (12:43) and CHIAH1 (12:54, 12:56). Exhibit P1228, pp 13-14; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 997-998, 1000; Gary Platt, T. 7 March 2017, p. 79. See also exhibit P1916, slides 4344.
8734
Exhibit P1227, p. 19; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 988; Gary Platt, T. 7 March
2017, pp 86-87. See also exhibit P1916, slides 50, 52.
8735
Blue 610 activated CARLTO3 (15:17, 15:49), CARACA3 (16:02, 16:32) and MOVPIK1 (17:09, 17:25, 17:38,
17:41, 17:58). Exhibit P1227, p. 19; Gary Platt, T. 7 March 2017, p. 105.
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4567. Between 13:03 and 13:04, Subject 9’s Red 652, Mr Ayyash’s Red 741 and Subject 7’s Red
946 activated cells south of Parliament.8736 Mr Platt testified that this was consistent with Red 741
meeting Red 652’s Subject 9 and Red 946’s Subject 7, in performance of its coordinating role. 8737
4568. Around the time that Mr Hariri was at Parliament, all six Red mobiles activated cells in the
area of the Parliament.8738 According to Mr Platt, the Red network activity around this time was
‘very similar to what occurred just under an hour before the attack’ on 14 February.8739 Mr Platt
also testified that Subject 5’s Red 636 and Subject 8’s Red 893 could view the movements at
Parliament and convey them to the other subjects who covered the route between Parliament and
the crime scene.8740
4569. Mr Platt’s map of Red and Blue network cell connections is below:

8736

Red 652 activated SODECO3 (end cell RASNAB1) (13:03) and RASNAB3 (13:04); Red 741 activated
RASNAB1 (13:04); Red 946 activated RASNAB1 (13:03). Exhibit P1199, p. 3; exhibit P1197, p. 3; exhibit P1202,
p. 2.
8737
Gary Platt, T. 7 March 2017, pp 92-95.
8738
Red 636 activated ETOILE1 (12:24, 12:29, 12:31, 12:50, 13:07, 13:13, 13:22, 13:24), BACHOU3 (13:16) and
ETOILE2 (13:30, 13:31); Red 652 activated ZOUKAK1 (13:17), PORT2 (13:22) and BNPI3 (13:24, 13:27, 13:28,
13:29); Red 741 activated ETOILE1 (12:24), ZOUKAK1 (12:33, 13:16, 13:22, 13:24, 13:27), BNPI3 (13:07) and
PORT2 (13:28, 13:29); Red 946 activated ZOUKAK1 (13:17, 13:40) and PORT2 (13:38); Red 893 activated
ETOILE2 (12:29), BACHOU3 (12:33), ZOUKAK1 (12:50, 13:25), ETOILE3 (13:17, 13:24, 13:28), ZOUKAK2
(13:22) and ETOILE1 (13:31); Red 678 activated BACHOU1 at 13:25. Exhibit P1123; exhibit P1203, p. 2; exhibit
P1199, p. 3; exhibit P1197, p. 3; exhibit P1202, p. 2; exhibit P1198, p. 3; exhibit P1204, p. 3; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 999-1000, 1003-1004; Gary Platt, T. 7 March 2017, pp 100, 103-104.
8739
Gary Platt, T. 7 March 2017, p. 100.
8740
Gary Platt, T. 7 March 2017, p. 103.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 311
4570. Mr Hariri had a lunch appointment at Quraitem Palace at 13:30 with the businessman and
MP Mr Salim Diab;8741 the visitor logbook recorded that his guest arrived at 13:40.8742 Mr Hariri’s
security detail activated cells near Quraitem Palace from 13:39.8743 Mr Hariri received guests at
Quraitem Palace until the evening, including UN Special Envoy Mr Rød-Larsen, who departed at

8741

Exhibit P299, ERN 60142169; Salim Diab, T. 22 January 2015, pp 59-60; exhibit P1783 (Expert report of Gary
Platt – Chronology), para. 1001.
8742
Exhibit P301, p. 371.
8743
Mobile ending in 1506 activated LAU_MIC2_A at 13:39; mobile ending in 771 activated Kraitem_B at 13:45;
mobile ending in 520 activated LAU_Beirut_A at 13:47. Kraitem_B was adjacent to LAU_Beirut_A, which provided
predicted best server coverage to Quraitem Palace. Mr Platt’s report did not include call data records for mobile 1506,
meaning that his initial assessment of the first call back from the Quraitem Palace area was 6 minutes later, at 13:45.
Exhibit P1122; exhibit P1352, p. 341; exhibit P1354, p. 383; exhibit P1359, p. 316; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 1002.
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21:25.8744 Mr Platt testified that the surveillance operation’s focus shifted to Quraitem Palace until
the evening.8745
4571. At 13:24, Red 636 called Mr Ayyash’s Red 741. Red 636 activated ETOILE1, which
provided the predicted best server coverage for Parliament on the Alfa network. Red 741 activated
ZOUKAK1, which covered an area between Parliament and the crime scene location, for a call of
one minute and 29 seconds.8746 Mr Platt testified that this call was consistent with Red 636
reporting to Mr Ayyash’s Red 741 on Mr Hariri’s departure from Parliament. Mr Platt highlighted
that on 14 February 2005, around the time of Mr Hariri’s departure from Parliament, the Red
mobile ‘in the immediate vicinity of Parliament’ also called Red 741, which activated the same
cell—ZOUKAK1.8747
4572. Between 13:25 and 13:31, Red 636, Red 652, Red 741, Red 893 and Red 678 called each
other seven times.8748
4573. At 13:30, Mr Ayyash’s Red 741 connected to BEACH1, next to the crime scene
location.8749 By 13:36, Red 741 activated cells in the area of Quraitem Palace. 8750 At 13:39, Subject
5’s Red 636 called Red 741.8751 At 13:40, Mr Ayyash’s Green 300 called Mr Badreddine’s Green
023.8752 Mr Platt testified that this call coincided with Mr Hariri’s return to Quraitem Palace and
is consistent with a reporting back process.8753 Mr Philips testified that this is an example of a
hierarchical call flow.8754

8744

Exhibit P299, ERN 60142169; exhibit P301, p. 372; exhibit P303, ERNs D0004985-D0004986; Ghattas ElKhoury, T. 20 January 2015, p. 61; exhibit P92, pp 11-12; exhibit P88 (Statement of Ahmad Nabil Ismail), ERNs
60289437-60289439, 60289492; exhibit P360 (Photographs); exhibit P408.
8745
Gary Platt, T. 8 March 2017, pp 6-9.
8746
Exhibit P1203, p. 2; exhibit P1197, p. 3; exhibit P1123; exhibit P1930 (Snapshot 108 to Chronology PowerPoint).
8747
Gary Platt, T. 7 March 2017, pp 103-104. On 14 February 2005, Red 893—activating ETOILE1—called Mr
Ayyash’s Red 741 at 12:50. Gary Platt, T. 14 March 2017, pp 48-49; exhibit P1197, p. 5; exhibit P1198, p. 6.
8748
Exhibit P1203, p. 2; exhibit P1199, p. 3; exhibit P1197, p. 3; exhibit P1198, p. 3; exhibit P1204, p. 3. See also
exhibit P1916, slide 64.
8749
Exhibit P1197, p. 3.
8750
Red 741 activated RAOUCH1 (13:36) and CARACA1 (13:39); exhibit P1197, p. 3.
8751
Red 636 activated MRAICI2; Red 741 activated MANARA2 at the end of the call. Exhibit P1197, p. 3; exhibit
P1203, p. 2.
8752
Green 300 activated cell MANARA2; Green 023 activated cell ROUEIS3. Exhibit P1207, p. 5; exhibit P1211, p.
5.
8753
Gary Platt, T. 7 March 2017, pp 109-110.
8754
John Edward Philips, T. 6 September 2016, pp 40-41; exhibit P1118, slide 141.
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4574. Mr Ayyash’s Red 741 then activated cells along the coastal road in north-west Beirut,8755
before again activating ZOUKAK1 between Parliament and the crime scene location at 13:52.8756
At 15:05, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300. Both mobiles were in South
Beirut.8757 Mr Platt testified that this call is consistent with Green 023 and Green 300 arranging a
debriefing meeting.8758
4575. Around the time of Mr Hariri’s return to Quraitem Palace, Subject 5’s Red 636 and Subject
8’s Red 893 activated cells consistent with movement from the Parliament area along the coastal
route to the Quraitem Palace area.8759
4576. Mr Platt noted the evidence from the security detail that Mr Hariri’s convoy used the
internal route also for the return journey—namely through the city rather along the coast.8760
According to Mr Platt, the fact that Mr Hariri’s convoy decided to use that route ‘negated some of
their ability to do a rehearsal but certainly gave ‘em a good idea of the movements of Mr Hariri
around the Parliament area and the conduct of his convoy’ and therefore ‘a good source of
intelligence,’ because ‘it was around the same time the attack was conducted on the 14th’. 8761
4577. Mr Platt observed it was better to call this a ‘preparation day’ rather than a ‘rehearsal’. 8762
In his view, the operation on 8 February 2005 was a ‘scouting exercise’ and was not an
unsuccessful attempt to conduct the attack.8763 Subject 6 was not there ‘for the ParliamentQuraitem Palace side of the movement’. Part of the movement, especially by Mr Ayyash’s
8755

Red 741 activated MANARA2 (13:43) and MANARA1 (13:44, 13:48). Exhibit P1197, p. 3. See also P1916, slides
77-80, 83-84.
8756
Exhibit P1197, p. 3; Gary Platt, T. 7 March 2017, pp 108-109, T. 8 March 2017, pp 12-13. See also P1916, slides
83-84.
8757
Green 300 activated cell BRAJNE3; Green 023 activated cell ROUEIS3. Exhibit P1207, p. 5; exhibit P1211, p. 6;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1008.
8758
Gary Platt, T. 8 March 2017, pp 14-16.
8759
Red 636 activated MRAICI2 (13:38, 13:39, 13:43), MANARA2 (13:42, 14:44) and CARACA3 (14:46, 14:48);
Red 893 activated MTV3 (13:36), PORT1 (13:38), PHENMB1 (13:40), BEACH1 (13:41), MRAICI2 (13:43),
MANARA1 (13:46), CARACA3 (13:48, 13:52, 14:36, 14:44, 14:46) and CARACA1 (14:34). Exhibit P1123; exhibit
P1203, pp 2-3; exhibit P1198, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1004, 1006, 10071008.
8760
Gary Platt, T. 7 March 2017, p. 57. Mr Platt clarified this in response to a judicial question, ‘The same route was
used to and from the Parliament, or they changed the route when they came back from the Parliament?’
8761
Gary Platt, T. 7 March 2017, pp 59-60. This was in response to a judicial question, ‘To what extent you can
describe what happened on the 8th of February as a rehearsal as long as the route that was used by the convoy on this
day to and from the Parliament is different from that that was used on the day of the assassination?’
8762
Gary Platt, T. 7 March 2017, p. 60. This was in response to a judicial question, ‘it’s better to name it a preparation
day or maybe an unsuccessful attempt to make the attack on that day rather than a rehearsal?’
8763
Gary Platt, T. 7 March 2017, pp 53-54, 60.
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mobiles, was not consistent with what occurred on 14 February. Further, ‘some of the Blue phones
venture northwards towards the crime scene and Quraitem Palace’ while on the day of the attack
the activity around those locations was ‘Red Network activity’ only. 8764
4578. In Mr Platt’s view the period between 13:36 and 13:39 signified the beginning of a shift in
focus from Parliament to Quraitem Palace.8765 Mr Platt represented this in his in-court slide
presentation, below:

S5, S6, S7, S8 & S9 in Parliament/Coast Road area as Security Detail returns to QP: 13:36 –
13:39, exhibit P1916 (Gary Platt – PowerPoint presentation 8 – 12 February 2005), slide 69
4579. Mr Ayyash’s Red 741 connected to a cell in the Quraitem Palace area three minutes before
the first call back there by the security detail.8766 Mr Platt commented that from the end of January
onwards—in particular from Monday 31 January, with the surveillance between the Higher Shiite
Council and Quraitem Palace, and on Thursday 3 February, with the surveillance at St Georges
Marina—Mr Ayyash’s mobiles had ‘taken a more active role in the actual surveillance operation’.

8764
8765
8766

Gary Platt, T. 7 March 2017, pp 53-54, 60.
Gary Platt, T. 7 March 2017, p. 108.
Gary Platt, T. 7 March 2017, p. 109.
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Namely, ‘being on the ground in the locations rather than remote from the locations coordinating
the operation remotely’.8767
4580. For the remainder of the afternoon—from 14:44 until 18:17—Subject 5’s Red 636
activated cells in the area of Quraitem Palace.8768 From 15:17 until 15:24, Subject 8’s Red 893
connected to cells in the area of Quraitem Palace.8769 Between 13:52 and 14:54, Subject 7’s Red
946 activated cells in the area of Quraitem Palace. 8770 From 14:34 until 18:01, Subject 6’s Red 678
activated cells in the area of Quraitem Palace.8771 Subject 9’s Red 652 activated cells around
Quraitem Palace from 14:55 until 18:36.8772 Blue 817 and Blue 585 connected to cells around
Quraitem Palace in the evening.8773 By 21:01, Subject 6’s Blue 610 activated cells in the Quraitem
Palace area.8774
4581. Between 21:23 and 21:31, Mr Hariri travelled from Quraitem Palace to the Hamade
residence. He returned to Quraitem Palace between 22:39 and 22:55.8775
4582. At 21:33, Blue 610 called Mr Ayyash’s Blue 233.8776 Blue 610 connected to MRAICI2,
east of the Hamade residence; Blue 233 activated a cell in Dahyieh. 8777 At 21:34, Blue 610 called

8767

Gary Platt, T. 7 March 2017, p. 22.
Red 636 activated MANARA2 (14:44, 18:10, 18:17), CARACA3 (14:46, 14:48, 18:01), CONCOR2 (16:00) and
CARLTO3 (16:55); exhibit P1203, pp 2-3; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1007,
1009.
8769
Red 893 activated MOVPIK1 (15:17), CARACA3 (15:19) and MANARA2 (15:21, 15:24). Exhibit P1198, p. 4;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1009.
8770
Red 946 activated CARLTO1 (13:52) and CARLTO3 (14:36, 14:54). Exhibit P1202, p. 2; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1007.
8771
Red 678 activated CONCOR2 (14:34, 14:46, 14:48, 14:49, 14:54, 14:55), CARLTO3 (15:06, 15:08, 15:11, 15:12,
15:14), MANARA2 (15:59), CARACA3 (16:00), RAOUCH3 (16:55) and MOVPIK1 (17:48, 18:01); exhibit P1204,
pp 3-4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1007.
8772
Red 652 activated CARACA3 (14:55, 15:17, 15:21, 15:23), RAOUCH3 (15:14), CONCOR2 (15:59), CONCOR1
(17:48) and RAOUCH2 (18:36); exhibit P1199, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras
1007, 1009, 1012.
8773
Blue 817 activated CARACA3 (18:21), MANARA2 (20:54, 21:01) and RAOUCH2 (21:05); Blue 585 activated
Unesco_C at 21:06; exhibit P1239, p. 14; exhibit P1229, p. 17; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 1009, 1013, 1016.
8774
Blue 610 activated OGER3 (21:01) and CARACA3 (21:06); exhibit P1227, pp 19-20; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 1013-1015, 1018-1020.
8775
At 21:23, mobile number ending in 973, which belonged to Mr Hariri’s security detail, activated LAU_Beirut_A.
At 21:31, mobile ending in 520, which also belonged to Mr Hariri’s security detail, activated Riviera_A, which was
in the area of the Hamade residence. Both mobiles continued to activate Riviera_A until 22:39. At 22:55, mobile
ending in 520 activated Fadlallah_A, which was next to the cell providing predicted best server coverage area for
Quraitem Palace, namely LAU_Beirut_A. Exhibit P1332, p. 59; exhibit P1354, pp 384-385; Gary Platt, T. 8 March
2017, pp 20-23.
8776
Exhibit P1227, p. 20; exhibit P1238, p. 9; Gary Platt, T. 8 March 2017, p. 21.
8777
Blue 233 activated Hazmiyeh-II_B. Exhibit P1238, p. 9; exhibit P1227, p. 20.
8768
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Blue 585. Blue 610 activated MANARA1, which provided predicted best server coverage to the
Hamade residence on the Alfa network; Blue 585 activated a cell in west Beirut, south of Quraitem
Palace.8778
4583. Mr Platt testified that these calls are consistent with Blue 610 following Mr Hariri to the
Hamade residence. Mr Platt noted that the first of these calls was to Mr Ayyash’s Blue 233, who
was in Dahyieh, followed by a call to Blue 585. According to Mr Platt, this is consistent with
coordination of the surveillance and updating of Blue 233.8779
4584. At 22:29 and 22:53, Mr Ayyash’s Blue 233 called Subject 6’s Blue 610 from Dahyieh. 8780
Blue 610 continued to activate MANARA1 in the area of the Hamade residence. 8781 At 23:05, Blue
610 called Blue 585. Blue 610 activated a cell within 500 metres of Quraitem Palace; Blue 585
activated a cell east of the Hamade residence along the coastal road. 8782
4585. The tables in Mr Platt’s report, which highlight the relevant call activity for 8 February,
show that 69 Blue and Red network calls activated cells providing coverage within a 500-metre or
a 1,000-metre radius of Quraitem Palace. Thirty-eight of these activated cells providing coverage
within a 500-metre radius of it.8783
(yy)

Wednesday 9 February 2005

4586. On Wednesday 9 February 2005, Mr Hariri received visitors at Quraitem Palace throughout
the day.8784 Mr Jumblatt testified that Mr Hariri met Mr Hassan Nasrallah that evening. 8785

8778

Blue 585 activated Raouche_B. Exhibit P1229, p. 17; exhibit P1227, p. 20; Gary Platt, T. 8 March 2017, pp 2123; exhibits P1122, P1123. See also exhibit P1916, slides 120-121.
8779
Gary Platt, T. 8 March 2017, pp 21-22.
8780
Blue 233 activated Hadath_C (22:29, 22:53). Exhibit P1227, p. 20; exhibit P1238, p. 9; Gary Platt, T. 8 March
2017, pp 22-23.
8781
Exhibit P1227, p. 20; exhibit P1123.
8782
Blue 610 activated CARLTO3; Blue 585 activated Mic_AUB-Sea Gate. Exhibit P1229, p. 17; exhibit P1227, p.
20; Gary Platt, T. 8 March 2017, p.23; exhibit P1122.
8783
Exhibit P1783 (Expert report of Gary Platt – Chronology), tables 130, 132, 136-139 (pp 306, 309, 315, 317-321).
8784
Exhibit P301, pp 372-373; exhibit P299, ERN 60142170; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1021.
8785
Walid Jumblatt, T. 6 May 2015, pp 51, 111. For details on this meeting, see chapter IV ‘Historical and political
background to the attack’, (O) ‘Political events between the third Bristol Group meeting and the attack’, para. 687.
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4587. Mr Platt testified that Blue and Red network mobile users continued the coordinated
surveillance around Quraitem Palace as Mr Hariri was located there. He said that there was a lack
of movement of mobiles around Quraitem Palace because Mr Hariri remained there. 8786
4588. During the morning, Blue 864 and Blue 817 activated cells in the Quraitem Palace area.
Blue mobile activity around Quraitem Palace commenced at 09:28.8787 Blue 864 again activated a
cell in the Quraitem Palace area at 11:38.8788 Blue 817 activated cells in the Quraitem Palace area
until 17:23.8789
4589. Blue 585 and Red 636 used cells in the area of Quraitem Palace. The last activation of a
cell in the area of Quraitem Palace was MOVPIK1 at 18:13.8790 At 21:04, Blue 585, activating a
cell between Quraitem Palace and the airport, called Mr Ayyash’s Blue 233, which activated a cell
in south Beirut.8791 This call followed calls between Subject 6’s Red 678, Subject 7’s Red 946 and
Subject 5’s Red 636 at 21:01 and 21:03. Mr Platt testified that in his view these calls were part of
a reporting process regarding the surveillance operation that ended in Subject 5’s Blue 585
reporting back to Mr Ayyash’s Blue 233.8792
4590. The Red mobiles called each other 26 times on this day.8793 The first Red mobile activity
of the day occurred at 09:50 when Red 946 called Red 893, both activating cells in the Quraitem
Palace area.8794 With the exception of Red 636 activating BHVOUT1 at 21:03, all of the cells

8786

Gary Platt, T. 8 March 2017, pp 30-31, 35, 39.
Blue 864 activated RAOUCH2; Blue 817 activated PINS1. Exhibit P1228, p. 14; exhibit P1239, p. 15; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 1026.
8788
Blue 864 activated CARACA1. Exhibit P1228, p. 14.
8789
Blue 817 activated CARLTO3 (13:03, 13:14, 13:17, 13:20), CONCOR2 (13:38), CONCOR1 (14:30), BACHOU1
(15:00) and CARLTO3 (17:20, 17:23); exhibit P1239, p. 15.
8790
Exhibit P1203, p. 3.
8791
Blue 585 activated Jnah_El_Wata_B; Blue 233 activated Hazmiyeh-II_B; exhibit P1229, p. 17; exhibit P1238, p.
9.
8792
Gary Platt, T. 8 March 2017, p. 51.
8793
Exhibit P1203, p. 3; exhibit P1199, p. 4; exhibit P1204, p, 4; exhibit P1197, p. 3; exhibit P1198, p. 4; exhibit
P1202, pp 2-3; exhibit P1114 (Expert report of John Edward Philips – Red mission phones), para. 6.3.10.8; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 1022.
8794
Red 946 activated CONCOR2; Red 893 activated CARACA3; exhibit P1202, p. 2; exhibit P1198, p. 4; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 1027; Gary Platt, T. 8 March 2017, pp 28-29.
8787
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activated by Red mobiles on this day were within 1,000 metres of Quraitem Palace.8795 On 36
occasions, Red mobiles activated cells which were within 500 metres of Quraitem Palace. 8796
4591. Mr Platt plotted some of this information in the map below:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 323
(zz)

Thursday 10 February 2005

4592. On Thursday 10 February 2005, Mr Hariri visited the Maronite Archbishop of Beirut in
Achrafieh; the meeting was scheduled to commence at 10:00.8797 Mr Hariri had appointments to

8795

Exhibit P1203, p. 3.
Exhibit P1203, p. 3; exhibit P1199, p. 4; exhibit P1204, p, 4; exhibit P1197, p. 3; exhibit P1198, p. 4; exhibit
P1202, pp 2-3.
8797
Exhibit P303, ERNs D0004977-D0004979; exhibit P408; Bassem El-Sabeh, T. 17 March 2015, pp 19-38; exhibit
P1168 (Statement of Witness PRH101), pp 9, 25; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1042.
8796
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receive visitors at Quraitem Palace throughout the day. 8798 The visitors included Mr Ali Hamade
and Mr Gebran Tueini, An-Nahar’s editor-in-chief.8799
4593. Between 09:17 and 15:45, Blue 817 activated cells around Quraitem Palace. 8800 At 12:43,
Subject 6’s Blue 610 (SFEIR2) called Blue 817 (CARLTO2). 8801 Between 13:34 and 15:11, Blue
610 activated cells near Quraitem Palace.8802
4594. On this day, the Red mobiles called each other 25 times.8803 Subject 8’s Red 893 was
involved in 22 of these calls.8804 The first Red network call on this day occurred at 12:09: Subject
5’s Red 636 called Red 893, both activating cells within 500 metres of Quraitem Palace.8805
Between 12:09 and 15:46 all of the Red mobiles except Mr Ayyash’s Red 741 activated cells
within 500 metres of Quraitem Palace.8806

8798

Exhibit P299, ERN 60142171; exhibit P301, pp 373-375.
Exhibit P301, p. 374.
8800
Blue 817 activated CARACA3 (09:17, 09:19), CARLTO2 (12:43) and RAOUCH3 (15:45); exhibit P1239, p. 15;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1048, 1051.
8801
Exhibit P1227, p. 20; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1050.
8802
Blue 610 activated CONCOR2 (13:34, 13:40) and CARLTO2 (15:11); exhibit P1227, p. 20; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1051.
8803
Exhibit P1203, p. 3; exhibit P1199, p. 4; exhibit P1204, p, 4; exhibit P1197, p. 3; exhibit P1198, pp 4-5; exhibit
P1202, p. 3; exhibit P1114 (Expert report of John Edward Philips – Red mission phones), para. 6.3.11.7.
8804
Exhibit P1198, pp 4-5; exhibit P1114 (Expert report of John Edward Philips – Red mission phones), para. 6.3.11.8,
table 19 (p. 44).
8805
Exhibit P1203, p. 3; exhibit P1198, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1049.
8806
Red 636 activated CONCOR2 (12:09, 12:11, 12:48, 13:03, 13:48); Red 652 activated CARLTO3 (13:09, 13:20),
CONCOR2 (14:29), CONCOR1 (15:14) and HAMRA3 (15:46); Red 678 activated KRAYTM1 (13:46, 13:56),
CONCOR2 (14:24, 14:29) and CARLTO3 (14:33, 15:13); Red 893 activated CARLTO3 (12:09, 12:15, 12:48, 12:58),
RAOUCH1 (13:03), CARACA1 (13:07, 13:48), CARACA3 (13:09, 13:46, 13:55, 13:56), SIMON3 (14:24), OGER3
(14:29, 14:31), MOVPIK1 (14:33, 15:13, 15:46) and RAOUCH3 (15:08 twice, 15:14, 15:35, 15:46) and Red 946
activated CARACA3 (12:11, 13:07), RAOUCH3 (12:15, 15:08 twice) and RAOUCH1 (14:29). Exhibit P1203, p. 3;
exhibit P1199, p. 4; exhibit P1204, p. 4; exhibit P1198, pp 4-5; exhibit P1202, p. 3.
8799
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4595. Mr Platt plotted some of this information in the maps below:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 332
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 335
(aaa)

Friday 11 February 2005

4596. On Friday 11 February 2005, Mr Hariri received visitors at Quraitem Palace throughout
the day, including the Australian, Turkish and Spanish ambassadors respectively at 10:45, 11:20
and 13:15.8807
4597. The only Blue network mobile to activate cells in the area of Quraitem Palace was Blue
864, which activated cells in the area between 13:40 and 17:44.8808 Between 13:40 and 15:53,
Mr Ayyash’s Blue 233 was in contact with Blue 864 three times; for each of these calls Blue 233

8807

Exhibit P299, ERN 60142172; exhibit P301, pp 375-376; Salim Diab, T. 22 January 2015, pp 59-60; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 1053.
8808
Blue 864 connected to OGER3 (13:40), MOVPIK1 (14:21), CARACA3 (14:33), SIMON3 (15:53), CARACA1
(16:49), MANARA2 (17:24) and again MOVPIK1 (17:43, 17:44); exhibit P1228, p. 14; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 1054, 1073-1074, 1076, 1078.
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activated Ouzaii_2_A, in south Beirut, north of the airport. Blue 864 activated cells in the Quraitem
Palace area.8809
4598. On this day, the Red mobiles called each other 26 times.8810 Red 652, Red 741, Red 893
and Red 946 activated cells near Quraitem Palace.8811 The Red network activity commenced with
three calls between Mr Ayyash’s Red 741 and Subject 8’s Red 893 at 11:46, 11:47 and 11:48. Red
741 activated cells in the Quraitem Palace area; 8812 Red 893 activated BHVOUT2 between south
Beirut and Quraitem Palace. By 11:52, Red 893 and Subject 9’s Red 652 also activated cells in the
Quraitem Palace area.8813
4599. At 11:56, Subject 7’s Red 946 activated a cell within 500 metres of Quraitem Palace.8814
Mr Platt testified that these calls were consistent with Mr Ayyash’s Red 741 coordinating the
commencement of surveillance activity around Quraitem Palace. 8815

8809

Blue 864 activated OGER3 (13:40), CARACA3 (14:33) and SIMON3 (15:53); exhibit P1238, p. 10; exhibit
P1228, p. 14; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1070, 1073-1074, 1076.
8810
Exhibit P1203, p. 3; exhibit P1199, pp 4-5; exhibit P1204, p, 4; exhibit P1197, pp 3-4; exhibit P1198, pp 5-6;
exhibit P1202, p. 3.
8811
Exhibit P1199, pp 4-5; exhibit P1197, pp 3-4; exhibit P1198, pp 5-6; exhibit P1202, p. 3; exhibit P1123.
8812
Red 741 activated CARACA3 (11:46, 11:47) and CARACA1 (11:48). Exhibit P1197, p. 3.
8813
Red 893 activated OGER3; Red 652 activated CARLTO3; exhibit P1199, pp 4-5; exhibit P1198, pp 5-6; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 1062.
8814
Red 946 activated CONCOR2; exhibit P1202, p. 3.
8815
Gary Platt, T. 8 March 2017, p. 90.
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4600. This Red network mobile activity is displayed in the graphic below:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 338
4601. At 12:09, Subject 6’s Red 678 called Mr Ayyash’s Red 741.8816 Red 678 activated
MINIEH3, north of Tripoli, whereas Red 741 activated MRAICI2 west of the crime-scene location
along the coastal road. At 12:18, Red 741 activated ETOILE3 next to Parliament, calling Subject
8’s Red 893, which remained in the area of Quraitem Palace.8817 At 12:45, Mr Ayyash’s Green
300, activating PORT3 east of Parliament, called Mr Badreddine’s Green 023.8818

8816

Exhibit P1204, p. 4; exhibit P1197, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1066.
Red 893 activated CONCOR2. Exhibit P1197, p. 3; exhibit P1198, p. 5; exhibit P1783 (Expert report of Gary Platt
– Chronology), paras 1066-1067.
8818
Exhibit P1207, p. 5; exhibit P1211, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1069.
See also exhibit P1916, slides 186-188.
8817
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4602. At 12:46, Mr Ayyash’s Red 741, activating PORT3, called Subject 6’s Red 678.8819 Mr
Platt testified that these calls are consistent with Mr Ayyash’s Red 741 coordinating the
surveillance operation. Red 741 took a more active role in the surveillance around Quraitem Palace
on this day. Mr Platt testified that Subject 6’s Red 678, which usually took on the coordinating
role, was in Tripoli. He highlighted that the 12:45 Green call, consistent with reporting, was
followed by a lengthy call to Red 678.8820 To Mr Philips, this is an example of a hierarchical call
flow.8821 At 14:48, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300, which activated
MEA1 north of the airport.8822
4603. The last activity of Subject 8’s Red 893 on this day was at 16:26 when it activated
CARACA1, which was within 500 metres of Quraitem Palace. 8823 Red 652 and Red 946 continued
to activate cells in the area of Quraitem Palace until 17:45.8824
(bbb)

Saturday 12 February 2005

4604. Mr Hariri received visitors, including Mr Ghazi El-Youssef and MPs Mr Atef Majdalani
and Mr Bassem El-Sabeh, at Quraitem Palace throughout the day on Saturday 12 February
2005.8825 In the evening, he met Mr Fouad Siniora there.8826
4605. During the morning, Mr Hariri attended two condolence services: one at the Sacré Cœur
Church in Badaro and one at the Mar Mikhael Church in Mazraa. 8827 He departed Quraitem Palace

8819

Exhibit P1204, p. 4; exhibit P1197, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1070.
Gary Platt, T. 8 March 2017, pp 91-93.
8821
John Edward Philips, T. 6 September 2016, p. 41; exhibit P1118, p. 141.
8822
Exhibit P1207, p. 5; exhibit P1211, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1075;
Gary Platt, T. 9 March 2017, p. 6.
8823
Exhibit P1198, p. 6.
8824
Red 652 activated MANARA2 (17:16) and MOVPIK1 (17:45); Red 946 activated CARLTO2 (17:16) and
MANARA2 (17:45). Exhibit P1199, pp 4-5; exhibit P1202, p. 3.
8825
Exhibit P299, ERN 60142173; exhibit P301, p. 377-381; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 1080.
8826
Fouad Siniora, T. 24 March 2015, p. 26.
8827
Exhibit P299, ERN 60142173; exhibit P301, pp 377-378; exhibit P349 (Witness statement of Ayman Trawi), para.
17; Ghazi El-Youssef, T. 12 March 2015, pp 109-112; exhibit P396 (Annotated extract from exhibit P298 – Zawarib
Greater Beirut Atlas); exhibit P421 (Annotated extract from exhibit P298 – Zawarib Greater Beirut Atlas); Ali
Hamade, T. 13 April 2015, pp 65-67; exhibit P1185 (Statement of Witness PRH009), para. 41; exhibit P1186
(Statement of Witness PRH009), pp 8, 23; exhibit P1168 (Statement of Witness PRH101), pp 9-10, 26; exhibit P663
(Statement of Andrew Fahey), annex 1, no. 124.
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with his security detail around 10:24.8828 By 10:48, Mr Hariri had arrived at the Sacré Cœur
Church.8829 Below are images relating to the journey to the two churches from Mr Platt’s in-court
slides:8830

8828

Exhibit P350 (Photographs of Mr Hariri at Quraitem Palace on 12 February 2005), p. 94; exhibit P355 (Statement
of Helena Habraken), pp 3-4; Gary Platt, T. 9 March 2017, p. 19. Mobiles belonging to Mr Hariri’s security detail
activated LAU_MIC2_A at 10:20 and 10:24; exhibit P1359, p. 326; exhibit P1352, p. 350.
8829
At 10:48, mobile 771 of Mr Hariri’s security detail first activated Justice_B adjacent to Sacré Cœur Church, and
mobile 1506 activated Justice_B at 10:50. Exhibit P1359, p. 326; exhibit P1352, p. 350.
8830
Exhibit P1916 (Chronology PowerPoint presentation – 8 February 2005 to 12 February 2005), slides 213, 228,
240. See also exhibit P593.2 (Snapshots 2nd session 16 September 2015: ID 5 to 10 – Call list for 12 February 2005:
Electronic presentation of evidence Demonstration).
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4606. Mr Ayyash’s Blue 233, Blue 501, Blue 585, Blue 817, Blue 864, Blue 324 and Subject 6’s
Blue 610 called each other 18 times.8831 The Red mobiles called each other 65 times.8832 Mr Platt
testified that the Red and Blue network activity took place in two locations: one around Quraitem
Palace and the two churches attended by Mr Hariri and the other in the Zouk-Mosbeh junction
area, which is the turn-off to travel to the Faraya area.8833
4607. According to Mr Platt, the purpose of the network activity in the Zouk-Mosbeh junction
area was to cover the route to Faqra villa given that—being a Saturday—there was a possibility

8831
Exhibit P1238, p. 10; exhibit P1229, p. 17; exhibit P1239, pp 15-16; exhibit P1228, p. 14; exhibit P1225, p. 14;
exhibit P1227, p. 21.
8832
Exhibit P1203, p. 3; exhibit P1199, pp 5-6; exhibit P1204, pp 4-6; exhibit P1197, p. 4; exhibit P1198, p. 6; exhibit
P1202, pp 3-4.
8833
Gary Platt, T. 9 March 2017, pp 23-24.
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that Mr Hariri could go there, and ‘the perpetrators need to know … where Mr Hariri is going to
be located’ on Monday 14 February, before attending Parliament. 8834
4608. Mr Platt testified that Subject 6’s Red 678 and Subject 9’s Red 652 moved in tandem with
Mr Hariri to the Sacré Cœur Church.8835 At 10:28, Red 652 called Red 678. During this call, Red
652 activated CARLTO3 on the south side of Quraitem Palace; Red 678 activated CARACA3
west of Quraitem Palace on the coast.8836 Between 10:28 and 10:41, Red 652 activated cells that
are consistent with travel from Quraitem Palace towards the Sacré Cœur Church.8837 At 10:45,
10:49 and 10:50, Red 652 activated MPT2 next to the Sacré Cœur Church.8838 Red 678 activated
MAZRAA2 between Quraitem Palace and the Sacré Cœur Church at 10:36. At 10:44 and 10:45,
Red 678 connected to MPT3 north of the Sacré Cœur Church.8839
4609. At 10:32, Subject 6’s Blue 610 called Mr Ayyash’s Blue 233 from the Quraitem Palace
area.8840 This call initiated ‘the movement by Mr Ayyash’s attributed mobiles’ from Dahyieh
towards the Sacré Cœur Church, as well as a switch from Mr Ayyash’s Blue mobile to his Red
mobile, according to Mr Platt.8841 At 10:41, Mr Ayyash’s Red 741 activated BACHA2 in southeast Beirut, followed by ALFA2 at 10:44, south of the Sacré Cœur Church. At 10:49, Mr Ayyash’s
Red 741 activated HOTELD2 north of the Sacré Cœur Church.8842 This is depicted on the diagrams
below:8843

8834

Gary Platt, T. 9 March 2017, pp 25, 34, 50.
Gary Platt, T. 9 March 2017, p. 30.
8836
Exhibit P1204, p. 4; exhibit P1199, p. 5. See also exhibit P1916, slides 224, 226.
8837
Red 652 activated CARLTO3 (10:28), CELTEC1 (10:30), MAZRAA3 (10:31), NASSER1 (10:36) and MPT3
(10:41); exhibit P1199, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1093, 1096.
8838
Exhibit P1199, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1096.
8839
Exhibit P1204, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1096. See also exhibit P1916,
slide 229.
8840
Blue 610 activated CARACA3; Blue 233 activated Sfeir_B in south Beirut; exhibit P1238, p. 10; exhibit P1227,
p. 21; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1094.
8841
Gary Platt, T. 9 March 2017, pp 30-31, 33.
8842
Exhibit P1197, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1095-1096.
8843
Taken from exhibit P1916 (Chronology PowerPoint presentation – 8 February 2005 to 12 February 2005), slides
230, 233. See also exhibit P593.2.
8835
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Ayyash contact with S6 & ‘S9’ as moves north from Dahyieh: 10:32 – 10:44

Ayyash calls ‘S9’ in vicinity of Sacré Cœur Church: 10:49 (prior to Security Detail departure)
4610. Mr Hariri travelled from the Sacré Cœur Church to Mar Mikhael Church sometime
between 10:55 and 11:09.8844
4611. At 10:56, Subject 9’s Red 652 called Subject 6’s Red 678. Red 652 activated BADARO2
south-west of the Sacré Cœur Church; Red 678 activated MIKAEL1, which was further south

8844

Mobile ending in 1506 belonging to Mr Hariri’s security detail last activated Justice_B at 10:55. At 11:09, mobile
ending in 1506 activated Ras_Nabeh_B close to Mar Mikhael Church; exhibit P1352, p. 351; exhibit P1916, slides
215, 217.
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from BADARO2.8845 Between 11:04 and 11:11, Red 652 was in contact with Red 678 four times;
Red 652 activated cells west of Mar Mikhael Church. 8846
4612. Around this time, Red 678 activated cells which cover the route from the Sacré Cœur
Church to Mar Michael Church taken by Mr Hariri and his convoy: TAYOUN1 (11:02, 11:04,
11:05), NASRAH2 (11:06) and PINS1 (11:07).8847 At 11:08 and 11:11, Red 678 activated
RASNAB1, north-east of Mar Michael Church.8848
4613. Around 11:12, Mr Hariri left Mar Mikhael Church and travelled back to Quraitem Palace,
where he arrived around 11:24.8849 Around the same time that Mr Hariri’s convoy travelled back
to Quraitem Palace, Subject 6’s Red 678 activated cells between Mar Mikhael Church and
Quraitem Palace.8850 During this time, Mr Ayyash’s Red 741 was in contact with Subject 9’s Red
652 (11:14) and Subject 6’s Red 678 (11:16).8851 Mr Platt testified that these calls are consistent
with Red 741’s coordination role.8852 The mobile activity is displayed in the graphic below from
the slides used with Mr Platt in court:

8845

Exhibit P1199, p. 5; exhibit P1204, p. 5; exhibit P1916, slides 237, 238.
Red 652 activated MAKASS2 (11:04) and MAKASS1 (11:06, 11:08, 11:11). Exhibit P1199, p. 5; Gary Platt, T.
9 March 2017, pp 46-47; exhibit P1916, slides 239, 241-243.
8847
Exhibit P1204, p. 5. Mr Platt’s report did not deal with Mr Hariri’s attending a second condolence service at the
Mar Mikhael Church and it characterised Red 678’s location around this time as being ‘in the area around Sacré Cœur
Church’. Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1096.
8848
Exhibit P1204, p. 5; exhibit P1916, slides 239-240, 242-243.
8849
At 11:12, mobile ending in 506 activated Ras_Nabeh_C north-east of Mar Mikhael Church, then Bashoura_B
between Mar Mikhael Church and Quraitem Palace at 11:15 and 11:17. At 11:24, mobile ending in 1506 activated
LAU_MIC2_A close to Quraitem Palace. Mobile ending in 1506 also activated Ras_Nabeh_B (10:20) and
Sami_El_Solh_C (10:51); exhibit P1352, pp 350-351; exhibit P1322, p. 81.
8850
Red 678 activated BASTA3 (11:16), AICHA1 (11:18), CONCOR2 (11:19), RAOUCH1 (11:21) and KRAYTM1
(11:22); exhibit P1204, p. 5.
8851
Exhibit P1197, p. 4.
8852
Gary Platt, T. 9 March 2017, pp 47-48.
8846
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S6 contact with Ayyash & ‘S9’ along same route as security detail back to the palace:
11:11 – 11:22
Exhibit P1916 (Chronology PowerPoint presentation – 8 February 2005 to 12 February 2005),
slide 246
4614. At 11:35 and 11:40, Red 652 activated cells between Parliament and Quraitem Palace. 8853
At 11:51 and 12:31, Red 652 connected to MANARA2 (within 1,000 metres of Quraitem
Palace).8854 Between 11:35 and 11:51, Red 678 activated cells within 1,000 metres of Quraitem
Palace.8855 By 11:41, also Mr Ayyash’s Red 741 activated a cell within 1,000 metres of Quraitem
Palace, RAOUCH3.8856

8853

Red 652 activated ZIDANI1 (11:35) and AICHA1 (11:40); exhibit P1199, pp 5-6. See also exhibit P1916, slides
248, 250.
8854
Exhibit P1199, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1103.
8855
Red 678 activated CARACA3 (11:35), KRAYTM1 (11:40), CONCOR2 (11:41) and MOVPIK1 (11:48, 11:50,
11:51); exhibit P1204, p. 5; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1101.
8856
Exhibit P1197, p. 4; Gary Platt, T. 9 March 2017, pp 50-51; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1098.
Case No. STL-11-01/T/TC

1536 of 2642

18 August 2020

R333522

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

4615. Between 15:35 and 18:48, Red 678 continued activating cells within 1,000 metres of
Quraitem Palace.8857 During this time, Subject 6’s Red 678 was in contact with Mr Ayyash’s Red
741 five times.8858
4616. At 15:47, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300.8859 At 15:48, Mr
Ayyash’s Red 741 called Red 678.8860 Mr Philips testified that this is an example of a hierarchical
call flow.8861
4617. Throughout the day, Subject 5’s Red 636 and Subject 8’s Red 893 activated cells providing
coverage along the route between Beirut and Faqra Villa.8862 Mr Ayyash’s Red 741 maintained
contact with Red 636 (11:18, 14:27 and 17:09) and Subject 7’s Red 946 (12:54, 14:14 and 17:10)
throughout the day.
4618. Mr Platt testified that Red 741’s contact with Red 636 at 11:18, which was unusually long
in taking a minute and 51 seconds, illustrates Mr Ayyash’s Red 741 taking a prominent role in the
surveillance operation, albeit from a distance.8863 At 14:28, Mr Ayyash’s Green 300, activating
MOSBEH2, called Mr Badreddine’s Green 023.8864
4619. According to Mr Platt, this call is consistent with reporting about the activities or status of
the operation.8865 For Mr Philips, this was an example of a hierarchical call flow as it followed the
call of Subject 5’s Red 636 to Red 741 at 14:27.8866 At 17:07, Mr Ayyash’s Green 300 (RIMAL1)
called Mr Badreddine’s Green 023 (GHAZIR2) again.8867 Mr Platt concluded that this is consistent

8857

Red 678 activated CARACA3 (15:35), MANARA2 (17:07, 17:11, 17:13, 17:41) and MOVPIK1 (17:48, 18:48);
exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1111, 1114-1116.
8858
Exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1111, 1114-1115, 1117; Gary
Platt, T. 9 March 2017, pp 64-65.
8859
Green 023 activated OBEJI1; Green 300 activated RIMALI1; exhibit P1211, p. 6; exhibit P1207, p. 5; Gary Platt,
T. 9 March 2017, p. 60.
8860
Red 741 activated MOSBEH2; Red 678 activated MANARA2; exhibit P1197, p. 4; exhibit P1204, p. 6.
8861
John Edward Philips, T. 6 September 2016, pp 41-43; exhibit P1118, slide 142.
8862
Red 636 activated RIMAL1 (10:12), FAYTRO1 (10:44, 15:09, 17:09), FARAYA2 (11:18), FARAYA1 (11:49,
14:27) and OUYOUN2 (14:43); Red 893 activated MOSBEH2 (10:08), NDU1 (10:13), ACHQOU1 (10:34),
FAYTRO1 (10:44), FARAYA1 (11:26, 11:48), FARAYA3 (14:43) and CHEHWA1 (17:41). Exhibit P1203, p. 3;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1082, 1088, 1105, 1111, 1116; exhibit P1198, p. 6;
exhibit P1123.
8863
Gary Platt, T. 9 March 2017, p. 48.
8864
Exhibit P1211, p. 6; exhibit P1207, p. 5.
8865
Gary Platt, T. 9 March 2017, p. 59.
8866
John Edward Philips, T. 6 September 2016, pp 41-43; exhibit P1118, slide 142.
8867
Exhibit P1211, p. 6; exhibit P1207, p. 5.
Case No. STL-11-01/T/TC

1537 of 2642

18 August 2020

R333523

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

with a reporting process.8868 Mr Philips’s view was that this is an example of a hierarchical call
flow as it preceded calls from Mr Ayyash’s Red 741 to Red 636 (17:09) and Subject 7’s Red 946
(17:10).8869
4620. The Quraitem Palace visitor logbook records that Mr Siniora signed in at 20:25 and out at
21:10.8870 According to Mr Mustafa Nasser, Mr Hariri also met Mr Hussein Khalil, Mr Nasrallah’s
assistant.8871

3.

The day of the attack—Monday 14 February 2005
(a)

Mr Hariri’s movements

4621. On the morning of 14 February 2005, at approximately 10:45, 8872 Mr Hariri left Quraitem
Palace for Parliament8873 to attend a parliamentary session, in which the proposed electoral law
was to be debated.8874
4622. Mr Hariri’s convoy consisted of a black Toyota Land Cruiser as the first vehicle, four
Mercedes vehicles—the second of which was driven by Mr Hariri—and a blue Chevrolet
Suburban equipped for use as an ambulance.8875 Four armed ISF officers were in the Land
Cruiser.8876 It had a wireless device to contact Quraitem Palace but did not have a jamming
device.8877 Three Mercedes were unarmored but used jamming devices to prevent the detonation

8868

Gary Platt, T. 9 March 2017, pp 61-62.
John Edward Philips, T. 6 September 2016, pp 41-43; exhibit P1118, slide 142.
8870
Exhibit P301, p. 380.
8871
Exhibit 2D131 (Witness statement of Mustafa Nasser), para. 43; Mustafa Nasser, T. 9 April 2015, pp 84-85, T. 10
April 2015, p. 28.
8872
Exhibit P1354, p. 398; exhibit P1359, p. 331; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1147. See also Amer Chehadeh, T. 16 October 2014, p. 16 (stating that he thought it was between 10:00 and 10:30
when the convoy left the palace).
8873
Witness PRH076, T. 14 October 2014, p. 29; Witness PRH009, T. 11 October 2016, pp 41-42, 75; exhibit P1186
(Statement of Witness PRH009), paras 67-68.
8874
Mohammed Mneimneh, T. 11 November 2014, pp 42-43, T. 12 November 2014, pp 31-33; exhibit P299, ERN
60142175; Faisal Salman, T. 8 January 2015, pp 22-23; Bassem El-Sabeh, T. 17 March 2015, pp 45-46; exhibit P90
(Photographs of Parliament provided with Ahmad Nabil Ismail’s witness statement), p. 104. See also Ali Hamade, T.
13 April 2015, pp 68, 73.
8875
Exhibit P266 (Spanish forensic team expert report), ERN 60037022; Witness PRH076, T. 14 October 2014, pp
18-20; Witness PRH256, T. 22 October 2014, p. 8; Rachid Hammoud, T. 4 December 2014, pp 9, 11; Witness
PRH357, T. 2 June 2015, pp 33-34; Witness PRH149, T. 3 June 2015, p. 92. See also Mohammed Dia, T. 16 October
2014, pp 68-70; exhibit P288 (Mohammed Dia’s hand-drawn sketches of Mr Hariri’s convoys); exhibit P1186
(Statement of Witness PRH009), paras 67-68.
8876
Witness PRH357, T. 2 June 2015, pp 35-36; Witness PRH149, T. 3 June 2015, p. 92. See also Witness PRH076,
T. 14 October 2014, pp 17-18, 31-33, 69.
8877
Witness PRH357, T. 2 June 2015, pp 36-37.
8869
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of a bomb by mobile or radio signals. Mr Hariri’s Mercedes, which was armoured, was not
equipped with a jamming device.8878
4623. The convoy took the ‘internal route’, namely, non-coastal route,8879 and arrived at the
Parliament building at around 10:54.8880 Mr Hariri posed for pictures in the parliamentary chamber
with Mr El-Sabeh, Mr Hamade, his sister, Ms Bahia Hariri MP and other parliamentarians from
the Beirut Decision Bloc.8881
4624. At around 11:54,8882 Mr Hariri left the Parliament building. He was due to return to
Quraitem Palace to attend an electoral lunch scheduled for 13:15 with the leaders of the various
electoral machines.8883 Before getting into his car, Mr Hariri crossed over Nejmeh Place and went

8878

Witness PRH076, T. 14 October 2014, pp 16, 33-35, 40, 43, 69, T. 15 October 2014, pp 37-38; exhibit P287
(Photograph of jamming device in the boot of the second convoy vehicle, annotated by Witness PRH076); Amer
Chehadeh, T. 16 October 2014, pp 15, 38-41; Witness PRH357, T. 2 June 2015, p. 36; Witness PRH009, T. 11 October
2016, pp 65-66. Mr Hariri was the only one who could give a signal from his vehicle to stop the jamming device so
that he could make a call. On 14 February 2005, the jamming devices were turned on and operational and there was
no order from Mr Hariri to turn them off. The vehicles in the convoy would communicate through wireless devices as
the mobiles did not work in the convoy. The close protection officers had Motorola walkie-talkie radios. Witness
PRH076, T. 14 October 2014, pp 35-38, T. 15 October 2014, pp 46-47; Witness PRH149, T. 4 June 2015, pp 14-15;
Mohammed Dia, T. 16 October 2014, pp 79-80, T. 17 October 2014, pp 6-7; Witness PRH357, T. 2 June 2015, pp 3839; Amer Chehadeh, T. 16 October 2014, p. 15 See also Witness PRH256, T. 23 October 2014, p. 13. Regarding the
composition of Mr Hariri’s convoy, see also chapter VI ‘Explosion on 14 February 2005’, (B) ‘Before the explosion
on Monday 14 February 2005’, paras 993-999.
8879
Witness PRH009, T. 13 October 2016, p. 5; Witness PRH076, T. 14 October 2014, pp 24-26; exhibit P284
(Annotated version of a map showing the route travelled by Hariri convoy on 14 February 2005 as provided in a
statement of Witness PRH009); exhibit P285 (Map of the most common routes to Quraitem Palace from Parliament
as provided in Witness PRH101’s statement).
8880
Exhibit P88 (Statement of Ahmad Nabil Ismail), paras 13, 21; exhibit P110 (Witness statement of Helena
Habraken; investigator’s notes on timing of photographs) pp 3-5; exhibit P1322, p. 82; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 1148, 1152-1153, photograph 1 (p. 363); Gary Platt, T. 13 March 2017, pp 34-35;
exhibit P1923 (Chronology PowerPoint presentation –13 February 2005 to 16 February 2005), slides 54-57. See also
Atef Majdalani, T. 29 April 2015, p. 29.
8881
Bassem El-Sabeh, T. 17 March 2015, pp 46-47. While Mr El-Sabeh testified that Mr Hariri left before the start of
the session, Mr Majdalani testified that Mr Hariri spoke during the joint parliamentary committees meeting regarding
the draft electoral law (Atef Majdalani, T. 29 April 2015, pp 10, 29-30). The Trial Chamber considers that this
discrepancy is not material with regard to the broader description of Mr Hariri’s movements on 14 February 2005.
8882
Exhibit P90, p. 162; exhibit P88 (Statement of Ahmad Nabil Ismail), paras 13, 21; exhibit P110 (Witness statement
of Helena Habraken; investigator’s notes on timing of photographs), pp 3-5; exhibit P1783 (Expert report of Gary
Platt – Chronology), para. 1165; exhibit P1923, slide 81.
8883
Salim Diab, T. 22 January 2015, pp 59, 61; Mohammed Mneimneh, T. 11 November 2014, pp 42-43; exhibit
P299, ERN 60142175; Witness PRH357, T. 3 June 2015, p. 7, T. 4 June 2015, pp 19-20; Witness PRH009, T. 11
October 2016, p. 78. It would take approximately ten to 15 minutes to go back from Parliament to Quraitem Palace.
Witness PRH009, T. 11 October 2016, p. 78.
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to the café Place de l’Étoile,8884 where he met journalists from news agencies, MPs and others and
talked about the Taif Agreement and UN Security Council resolution 1559. 8885

8884

Witness PRH076, T. 14 October 2014, p. 31; Amer Chehadeh, T. 16 October 2014, p. 19; Mohammed Dia, T. 17
October 2014, p. 4; Witness PRH256, T. 22 October 2014, p. 56; Faisal Salman, T. 8 January 2015, pp 22, 31; Witness
PRH357, T. 2 June 2015, p. 40; exhibit P1185 (Statement of Witness PRH009), para. 19; Witness PRH149, T. 3 June
2015, pp 93-94. The café was 20 metres away from the Parliament building, and most MPs would go there to rest
before the beginning of sessions and to exchange information and news. Faisal Salman, T. 8 January 2015, p. 31. See
also exhibit P1923 (Gary Platt - Chronology PowerPoint), slides 68, 124; Gary Platt, T. 13 March 2017, pp 53-54.
8885
Faisal Salman, T. 8 January 2015, pp 22, 31-32, 36-37; Ali Hamade, T. 13 April 2015, p. 73.
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Mr Rafik Hariri outside the café Place de L’Étoile on 14 February 2005—Exhibit P90
(Photographs of Parliament provided with Ahmad Nabil Ismail’s witness statement), p. 382
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4625. At 11:56:57, a white light truck was shown in CCTV camera images 8886 from the President
Suleiman Frangieh, or St Georges, tunnel.8887
4626. Between 12:49 and 12:50, Mr Hariri left the café and departed in his convoy, driving
himself.8888 The convoy took the maritime route.8889 Mr Bassel Fuleihan was in Mr Hariri’s car in
the passenger seat.8890 The convoy took one of the most frequent exits used out of Place de l’Étoile,
passing around the Italian embassy.8891 Up until the convoy reached the St Georges marina, it was
a ‘perfectly normal trip’.8892 The convoy was travelling at a speed of between 60 and 80 kilometres
per hour.8893 As it approached the entrance door of the St Georges Hotel, the jamming equipment
stored in the convoy vehicles set off alarms in the cars parked on the street.8894 The photographs
below show the route travelled by the convoy:

8886

See chapter VI ‘Explosion on 14 February 2005’, (F) (2) (d) (i) (b) ‘CCTV footage of a white track’.
Gary Platt, T. 14 March 2017, pp 27-28; exhibit P1930.1 (Marked version of exhibit P1930) The President
Suleiman Frangieh Tunnel is the roadway underpass between the Fu’ad Shahab and St Georges (Ain-El-Mreisseh)
areas of Beirut. It has an entry and exit point on Fakhr Ed Dine Street, south of the Phoenicia and Monroe Hotels and
of Adnan El Hakim Street, which runs east to west behind the Monroe Hotel. Exhibit P5 (Robyn Fraser report on
CCTV evidence) paras 10, 115; Robyn Fraser, T. 22 January 2014, p. 41.
8888
Exhibit P90, pp 188, 194; exhibit P88 (Statement of Ahmad Nabil Ismail), para. 23; exhibit P110 (Witness
statement of Helena Habraken; investigator’s notes on timing of), pp 3-5 and in particular para. 11; Witness PRH009,
T. 11 October 2016, pp 42-43, 79; exhibit P1191 (Photograph extracted from exhibit P116). See also Ali Hamade, T.
13 April 2015, p. 73; Witness PRH076, T. 14 October 2014, p. 31; Witness PRH149, T. 3 June 2015, pp 93-94; exhibit
P1923, slides 120-123; Atef Majdalani, T. 29 April 2015, pp 30-31.
8889
Witness PRH009, T. 11 October 2016, pp 42-43, 79; exhibit P1191 (Photograph extracted from exhibit P116);
Amer Chehadeh, T. 16 October 2014, pp 19-20, 39 (adding that all the jamming devices were turned on and
functional);Witness PRH256, T. 22 October 2014, pp 8-12, 16, 59-62; exhibit P297 (Hand-drawn map: extracted from
the annex to the Statement of Witness PRH256); exhibit 5D76 (Annotated version of Forensic Expert Summary
Report, 8 March 2013); exhibit 5D77 (Annotated version of exhibit P19); exhibit 5D78 (Annotated version of exhibit
P4); Gary Platt, T. 13 March 2017, pp 53-54, 58-59; exhibit P1923.2 (Annotated Slide 68 of Chronology PowerPoint).
8890
Second decision on agreed facts (Merhi), p. 2, disposition (ix); Witness PRH076, T. 14 October 2014, p. 21; Atef
Majdalani, T. 29 April 2015, pp 30-31.
8891
Witness PRH009, T. 11 October 2016, p. 66; Witness PRH256, T. 22 October 2014, pp 54-57; exhibit 5D75
(Annotated version of 1DT5-0001 (Map Place de l’Étoile 1)).
8892
Witness PRH149, T. 3 June 2015, p. 97. See also Witness PRH076, T. 14 October 2014, p. 38; Amer Chehadeh,
T. 16 October 2014, p. 20; Mohammed Dia, T. 17 October 2014, pp 8, 17.
8893
Witness PRH076, T. 14 October 2014, pp 39 (adding that they were rushing for the lunch reception at the palace),
70; Amer Chehadeh, T. 16 October 2014, p. 20; Witness PRH256, T. 22 October 2014, p. 19; Rachid Hammoud, T.
4 December 2014, pp 19-20.
8894
Witness PRH357, T. 2 June 2015, pp 37-39.
8887
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Exhibit P1923 (Gary Platt - Chronology PowerPoint presentation – 13 February 2005 to 16
February 2005), slide 124

Case No. STL-11-01/T/TC

1543 of 2642

18 August 2020

R333529

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Exhibit P1923 (Gary Platt - Chronology PowerPoint presentation – 13 February 2005 to 16
February 2005), slide 128
4627. At 12:54:57, an HSBC CCTV camera captured Mr Hariri’s convoy passing the HSBC
bank, preceded by a white van entering the view about a minute earlier.8895 When the convoy
approached the St Georges Hotel,8896 an old man was slowly driving a big yellow open-back lorry
carrying a lot of metal.8897 The close protection officers told the man to move aside so that the

8895

Exhibit P5, paras 74, 76-77; Robyn Fraser, T. 23 January 2014, pp 18-20, 24-25, 50; exhibit P24 (Video excerpt
from HSBC Bank CCTV footage); exhibit P26 (Still images from HSBC Bank CCTV footage); exhibit P27 (Still
images from HSBC Bank CCTV footage); exhibit P28 (Still images from HSBC CCTV footage). See also exhibit
P1923, slide 135; exhibit P20 (Still image from Phoenicia Hotel CCTV footage).
8896
The convoy passed in front of the St Georges Hotel at around 12:55. Exhibit P5, para. 169; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1193.
8897
Witness PRH357, T. 2 June 2015, pp 45-47; exhibit P116 (Photographs from annex to the UNIIIC’s Forensic
Report Electronic data); Witness PRH149, T. 3 June 2015, pp 97-98; Witness PRH009, T. 13 October 2016, pp 1718 (private session).
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convoy could pass easily.8898 They concluded that the driver presented no danger to the convoy
and the driver calmly drove to the right-hand side of the road and parked. Then, at approximately
12:55:05, the bomb went off.8899
(b)

Network activity

4628. On the eve of the attack, at 19:59 on Sunday 13 February 2005, Mr Ayyash’s personal
mobile 170 activated a cell in the crime scene area. 8900 According to Mr Platt, this is significant as
this is the area where Mr Ayyash’s attributed Red 741 and Green 300 were active the following
day and where, otherwise—apart from his network activity—he was ‘very rarely … located’.8901
4629. That same night, at 23:07, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300.8902
Mr Platt commented that it was the penultimate Green call—the last one being shortly before the
attack—and was crucial because ‘the decision to … proceed with the operation now has got to be
made’ and a number of Blue calls followed, in the early hours of 14 February 2005. 8903
4630. Mr Platt stated that Blue call activity in the early hours of the morning occurred very
rarely.8904 The Green call lasted only 16 seconds and, in Mr Platt’s view, was either consistent with
a possible decision-making process or with arranging a meeting, as there was a subsequent period
of inactivity on Mr Ayyash’s attributed mobiles.8905 The call by Green 023 occurred within three

8898

Witness PRH357, T. 2 June 2015, p. 45; Witness PRH009, T. 13 October 2016, pp 17-18 (private session).
Witness PRH357, T. 2 June 2015, p. 46; Witness PRH009, T. 11 October 2016, p. 87 (private session); exhibit
P317 (National Council of Scientific Geophysique report related to earthquake signals), pp 6, 16; exhibit P5, paras 78,
114, 169; exhibit P21 (Still image from ERN 10000050L (Phoenicia Hotel)); exhibit P24; exhibit P25 (Still images
from HSBC CCTV footage), pp 45-47; exhibit P29 (Still image of exhibit P28); exhibit P30 (Still image of exhibit
P28); exhibit P31 (Still image of exhibit P28); exhibit P32 (Still image of exhibit P28). See also exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1194; Faisal Salman, T. 8 January 2015, pp 56-57; Bassem El-Sabeh, T. 17
March 2015, p. 48; Gary Platt, T. 14 March 2017, p. 62; exhibit P1923, slide 137.
8900
At 19:59, mobile 170 activated BayView_A. This cell was adjacent to Riad_El_Soloh_C, which provided
predicted best server coverage to the crime scene location. Exhibit P1259, p. 363; exhibit P663 (Statement of Andrew
Fahey), annex 1, no. 69; exhibit P1122; Gary Platt, T. 9 March 2017, pp 91-92; exhibit P1783 (Expert report of Gary
Platt – Chronology), para. 1125; exhibit P1923, slides 20-21.
8901
Gary Platt, T. 9 March 2017, p. 92.
8899

8902

Exhibit P1259, p. 363; exhibit P1305, p. 5769; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1131; Gary Platt, T. 9 March 2017, p. 98. See also exhibit P1923, slide 28.
8903
Gary Platt, T. 9 March 2017, pp 98-100.
8904
Gary Platt, T. 9 March 2017, p. 99.
8905
Gary Platt, T. 9 March 2017, pp 98-99.
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minutes of two subsequent calls from Mr Wafik Safa—the head of the central unit for liaison and
coordination in Hezbollah8906—to Mr Badreddine’s mobile 944.8907
4631. There was substantial call activity in the early hours of Monday 14 February 2005. All of
these calls occurred in south Beirut.8908 At 00:15, Blue 235 on the Sfeir_A cell 8909 called Subject
6’s Blue 610 on the SFEIR3 cell. At 00:56, Mr Ayyash’s Blue 233 on the Hadath_C cell 8910 called
Blue 610 on the MIKAEL3 cell.8911 At 01:03, Blue 610 on the SFEIR2 cell called Blue 233 on the
Sfeir_A cell.8912 At 01:05, Blue 233 then contacted Blue 610, activating the Sfeir_A cell and the
HADATH3 cell.8913 Mr Platt thought that this set of calls was consistent with ‘a possible meeting
being arranged and then taking place’.8914
4632. Starting at 04:55, there were several call sequences involving Mr Ayyash’s Blue 233,
Subject 6’s Blue 610, Subject 7’s Blue 324 and Subject 5’s Blue 585. 8915 All of these mobiles were
in south Beirut.8916
4633. At 10:51, Mr Ayyash’s Blue 233 contacted Blue 585 on the Mraijeh_A cell, in south
Beirut.8917

8906

Exhibit P2091 (Letter from Judge Said Mirza, Public Prosecutor at the Court of Cassation), p. 1.
Exhibit P1305, p. 5769; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1130; Gary Platt,
T. 9 March 2017, p. 100; see also exhibit P1923, slides 28-30.
8908
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1141.
8909
Sfeir_A was north-east of the airport, exhibit P1122. An earlier call, at 23:22 on 13 February 2005, involved Blue
610 and Blue 324. Exhibit P1227, p. 21; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1132.
8910
Hadath_C was in south Beirut, east of the airport. Exhibit P1122; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 1127, 1141. See also exhibit P1923, slides 34-35.
8911
Exhibit P1259, p. 364; exhibit P1227, p. 22; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1141;
exhibit P1923, slides 34-35. See also exhibit P1782, para. 1014; exhibit P1780, pp 30-31.
8912
Sfeir_A and SFEIR2 were north-east of the airport, see Exhibit P1122.
8913
Exhibit P1259, p. 364; exhibit P1227, p. 22; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1141.
See also Gary Platt, T. 13 March 2017, p. 12; exhibit P1923, slides 34-35.
8914
Gary Platt, T. 13 March 2017, p. 13.
8915
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1142. See also exhibit P1927 (EPE snapshot
related to exhibit P1923, slides 71, 77, 80); exhibit P1928 (EPE snapshot related to exhibit P1923, slides 71, 80).
8916
Blue 610 and Blue 233 were in contact twice: at 04:55 (activating the MIKAEL2 cell and the Hazmiyeh_2_B cell)
and 05:01 (activating the Sfeir_A cell and the MIKAEL2 cell), At 05:01, Blue 610 then contacted Blue 324, activating
the SFEIR2 cell and the Borj_Brajneh_2_B cell. Blue 324 on the Borj_Brajneh_2_B cell then unsuccessfully tried to
contact Blue 585 (cell unknown) at 05:05 and 05:07,At 05:10 and 08:34, Blue 610 on the Borj_Brajneh_2_B cell and
Blue 324 were in contact twice. Exhibit P1227, p. 22; exhibit P1259, p. 364; exhibit P1225, p. 14; exhibit P1229, p.
17; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1143; Gary Platt, T. 13 March 2017, pp 13-14,
19; exhibit P1923, slides 39-42. See also exhibit P1782, para. 1014; exhibit P1780, p. 31.
8917
Blue 233 activated the Tabet El Dahra_C, Exhibit P1259, p. 364; exhibit P1229, p. 17; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1151; exhibit P1923, slides 52-53; Gary Platt, T. 13 March 2017, pp 33-34.
See also exhibit P1782, para. 1019; exhibit P1782, para. 1019.
8907
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4634. Following Mr Hariri’s arrival at Parliament, at 11:00, Subject 8’s Red 893 contacted
Subject 6’s Red 678, activating the CARACA3 cell and the CARLTO3 cell, respectively, both in
the area of Quraitem Palace.8918 At 11:01, Red 893 called Subject 9’s Red 652, activating the
CARACA3 cell and the MOVPIK1 cell, both in the area of Quraitem Palace. 8919 Mr Platt testified
that these calls were consistent with coordination of their activities around Quraitem Palace after
Mr Hariri departed and that they were located around Quraitem Palace for an operational
reason.8920
4635. At 11:06 and 11:08, Blue 501 made two service provider calls from south Beirut.8921 At
11:09 and 11:18, Blue 501 and Blue 585—which the Prosecution attributes to Subject 5—both in
south Beirut, tried to contact Blue 324—that the Prosecution attributes to Subject 7. The calls were
not connected.8922 Mr Platt testified that the series of attempts to contact Blue 324 was ‘to
coordinate their movements together towards the crime scene’. 8923
4636. Between 11:21 and 11:31, there was a series of Blue mobile calls in south Beirut. At 11:21,
Blue 940 called Blue 324, activating the SFEIR2 cell and the Sfeir_A cell.8924 At 11:31, Blue 585
on the Sfeir_A cell attempted to call Blue 324, but did not connect. 8925 At 11:31, Blue 585 called
Blue 324 again. Both of them were using the Sfeir_A cell. 8926
4637. At 11:33, Mr Ayyash’s Red 741 on the ETOILE1 cell in the area of Parliament, contacted
Subject 6’s Red 678 on the CARLTO3 cell.8927 At 11:34 and 11:35, Red 678 in turn contacted

8918

Exhibit P1198, p. 6; exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1156.
See also exhibit P1923, slides 58-59.
8919
Exhibit P1198, p. 6; exhibit P1199, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1156.
See also exhibit P1923, slides 58-59.
8920
Gary Platt, T. 13 March 2017, pp 43-44.
8921
Blue 501 activated the Sfeir_B cell while making these calls. Exhibit P1237, p. 4. See also exhibit P1923, slide
60.
8922
Blue 501 and Blue 585 were on the Sfeir_B and the Sfeir_A cell, respectively. Exhibit P1237, p. 4; exhibit P1229,
p. 17; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1158; exhibit P1923, pp 60-61; Gary Platt, T.
13 March 2017, pp 45-46. See also exhibit P1782, para. 1024.
8923
Gary Platt, T. 13 March 2017, p. 45.
8924
Exhibit P1234, p. 6; exhibit P1225, p. 15; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1160;
exhibit P1923, slide 61-62; Gary Platt, T. 13 March 2017, p. 46. Sfeir_A and SFEIR2 are north-east of the airport, in
south Beirut.
8925
Exhibit P1229, p. 17; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1160; exhibit P1923, slide
65. See also exhibit P1782, para. 1024.
8926
Exhibit P1229, p. 17; exhibit P1225, p. 15; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1160;
exhibit P1923, slides 65-66. See also exhibit P1782, para. 1024.
8927
Exhibit P1259, p. 364. CARLTO3 was just south of Quraitem Palace. Exhibit P1122; exhibit P1923, slide 67.
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Subject 8’s Red 893 and Subject 9’s Red 652, activating the CONCOR2 cell 8928 and the MOVPIK1
cell. Red 652, 678 and Red 893 were in the area of Quraitem Palace.8929 Mr Platt testified that, in
his opinion, the call of Mr Ayyash’s Red 741 to Subject 6’s Red 678 was placed to coordinate the
three others’ move from their positions around Quraitem Palace to Parliament and the crime scene
area.8930
4638. At 11:35, Mr Ayyash’s Blue 233 contacted Blue 585, which was in the south Beirut area
(on the Mar_Michael_C cell). Blue 233 was in the area of Parliament (on the Riad_El_Soloh_B
cell).8931 Immediately after this call, Blue 585—that the Prosecution attributes to Subject 5— tried
to contact Blue 324—that the Prosecution attributes to Subject 7—at 11:35:43 and 11:35:51. The
second call appeared to have connected. Both subjects were in the same area in south Beirut (on
the Mar_Michael_C cell).8932 Mr Platt testified that the call pattern and movement of the three
users were consistent with those seen on Tuesday 8 February 2005 and that this sequence of calls
was ‘consistent with coordination, command and control’.8933
4639. At 11:47, Mr Ayyash’s Blue 233 on the CoastRoad_C cell made a final call to Blue 585
on the Ras_Nabeh_A cell (central Beirut).8934 At 11:48, using the Ras_Nabeh_A cell, Blue 585
called Blue 324, but the call did not connect.8935 These were the last Blue calls until after the
explosion; from this time onwards, all the principal subjects were using their Red and—in the case
of Mr Ayyash—also his Green mobile, and the mobile activity was similar to that of 8 February

8928

CONCOR2 was just south-east of Quraitem Palace and adjacent to CARLTO3. Exhibit P1122; exhibit P1923,
slide 69.
8929
Exhibit P1259, p. 364; exhibit P1204, p. 6; exhibit P1198, p. 6; exhibit P1199, p. 6; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 1161; Gary Platt, T. 13 March 2017, pp 44, 50. See also exhibit P1923, slides 65,
67, 69.
8930
Gary Platt, T. 13 March 2017, pp 50-51.
8931
Exhibit P1229, p. 18; exhibit P1259, p. 364; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1162.
See also exhibit P1923 (Gary Platt - Chronology PowerPoint), slides 70-71.
8932
Exhibit P1229, p. 18; exhibit P1225, p. 15; Gary Platt, T. 13 March 2017, pp 59-60; T. 14 March 2017, p. 16;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1162. See also exhibit P1923, slides 70-71; exhibit
P1928. According to Mr Platt’s report, Blue 585 ‘contacted’ Blue 324 at both times. However, Blue 324’s call
sequence table (exhibit P1225) shows that Blue 324 received a call from Blue 585 at 11:36:05 using the
Mar_Michael_C cell. The Trial Chamber therefore concludes that only the second call connected to the cell.
8933
Gary Platt, T. 13 March 2017, pp 59-61; exhibit P1923, slides 70-71.
8934
Exhibit P1259, p. 364; exhibit 1229, p. 18; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1162;
Gary Platt, T. 13 March 2017, pp 61-62, 73-74. See also exhibit P1923, slides 72-73, 76-77; exhibit P1926 (EPE
snapshot related to exhibit P1923), slide 73.
8935
Exhibit P1229, p. 18; exhibit P1225, p. 15; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1162;
Gary Platt, T. 13 March 2017, pp 74, 78. See also exhibit P1923, slides 76-77.
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2005 and consistent with coordinating the operation.8936 After 11:47, Mr Ayyash’s attributed
mobiles moved immediately towards the crime scene area.8937
4640. Between 11:48 and 11:53, Mr Ayyash’s Red 741 was in contact with Subject 8’s Red 893,
Subject 9’s Red 652 and Subject 6’s Red 678. 8938 Subject 5’s Red 636 was in contact with Subject
7’s Red 946.8939 The usage of the PHENMB1 and ZOUKAK18940 cells by both Mr Ayyash’s Red
741 and Red 893 shows that they ‘remained in the area between the crime scene and
Parliament’.8941 According to Mr Platt, the ZOUKAK1 cell was used on 8 February 2005 by those
who had moved up in convoy and by Mr Ayyash’s attributed mobile; there was the same pattern
on 14 February 2005.8942
4641. The PHENMB1 portable relay cell mast was close to the exit road from the President
Suleiman Frangieh tunnel and to the crime scene. 8943 Subject 9’s Red 652 and Subject 6’s Red 678
were in the Parliament area, using the ETOILE3 and ETOILE2 cells.8944 Red 678’s call to Mr
Ayyash’s Red 741 at 11:53 would be, in Mr Platt’s opinion, consistent with Red 678 updating Red
741 ‘on the activities around Parliament’.8945 Subject 5’s Red 636 and Subject 7’s Red 946 were
both in the Parliament area, on the SODECO3 and the RASNAB1 cells, respectively. 8946

8936

Gary Platt, T. 13 March 2017, pp 74-76. See also Gary Platt, T. 14 March 2017, pp 16-17; exhibit P1923, slide
77; exhibit P1927.
8937
Gary Platt, T. 13 March 2017, p. 74.
8938
Exhibit P1259, p. 364; exhibit P1199, p. 6; exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1164. See also exhibit P1923, slides 78-79.
8939
Exhibit P1203, p. 3; exhibit P1202, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1164.
See also exhibit P1923, slide 80.
8940
ZOUKAK1 covered the area between Parliament and the crime scene location, and was adjacent to ETOILE3.
Exhibit P1123; exhibit P1930.
8941
Exhibit P1259, p. 364; exhibit P1198, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1164.
See also exhibit P1923, slide 78. For the 11:48 call, both Red 741—making the call—and Red 893—receiving it—
activated PHENMB1 as the start cell and ZOUKAK1 as the end cell. Mr Ayyash’s Red 741 activated ZOUKAK1
again at 11:49, when calling Red 652, and activated PHENMB1 again at 11:53, when in contact with Red 678. As to
Subject 8’s Red 893, its call at 11:48 was the only one ‘away from the ETOILE cell site during the use of the Red
Network over this period’ (Gary Platt, T. 13 March 2017, pp 82-83).
8942
Gary Platt, T. 13 March 2017, pp 83-84.
8943
Gary Platt, T. 13 March 2017, pp 63, 68, T. 14 March 2017, p. 23; exhibit P1923, slides 73, 75, 100. See also Gary
Platt, T. 13 March 2017, pp 71-73—where Prosecution counsel responds to judicial questions as to the ZOUKAK1
and PHENMB1 cells.
8944
Exhibit P1199, p. 6; exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1164.
8945
Gary Platt, T. 13 March 2017, p. 92; exhibit P1923, slide 83.
8946
Exhibit P1202, p. 4; exhibit P1203, p. 3; Gary Platt, T. 13 March 2017, p. 90. See also Gary Platt, T. 14 March
2017, p. 17; exhibit P1923, slide 80; exhibit P1927; exhibit P1928.
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4642. Mr Platt testified that their movements were consistent with the movements of the
Mitsubishi Canter through the tunnel to the crime scene area. 8947 Mr Platt however conceded that
the relevant call sequence tables did not show whether or not the users were ‘ahead, behind, or
close to the Mitsubishi Canter’, keeping it in sight.8948 He also stated that, given the circumstances
and the requirements of the operation, it was highly likely that those who were involved, especially
the six principal subjects, would have been aware at this time that the attack was due to take place
and that the Canter would be used in the attack. 8949
4643. Mr Hariri left Parliament around 11:54. Immediately after Subject 6’s Red 678 contacted
Mr Ayyash’s Red 741 at 11:53—Red 678 called Subject 9’s Red 652, at 11:54:31, both being in
the Parliament area.8950 At 11:55, Red 652 was still in the Parliament area and called Red 893,
which was in the same area.8951 At 11:56, Red 678 called Red 652, both still in the Parliament
area.8952 Mr Platt concluded that the four Red mobile calls placed within a period of three minutes
were possibly initiated by Mr Hariri’s movement from Parliament to the café. 8953
4644. At 11:57, Subject 5’s Red 636 called Mr Ayyash’s Red 741, located in the area of the crime
scene on the PHENMB1 cell. Subject 5’s Red 636 was south of the crime scene in the area of the
Suleiman Frangieh tunnel, using the ZOUKAK2 cell at the start of the call and the PHENMB1 cell
at the end of the call.8954 According to Mr Platt, based on the activated cells, Red 636’s movements
would be consistent with the mobile travelling from the south northwards through the tunnel, in
tandem with the Mitsubishi Canter van’s direction of travel. 8955 Mr Platt also added that the mobile
activity was again consistent with Subject 5’s Red 636 updating Mr Ayyash’s Red 741 upon his

8947

Gary Platt, T. 13 March 2017, pp 77-80. Mr Platt added that their movements were consistent with the users being
in ‘any form of motorized transportation’. Gary Platt, T. 14 March 2017, p. 9.
8948
Gary Platt, T. 13 March 2017, p. 80, T. 14 March 2017, p. 9.
8949
Gary Platt, T. 14 March 2017, p. 10.
8950
Namely on the BACHOU3 and the ETOILE2 cell, respectively. Exhibit P1199, p. 6; exhibit P1204, p. 6; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 1166; Gary Platt, T. 13 March 2017, p. 92.
8951
Namely on the BASTA1—with coverage south of Parliament—and the ETOILE1 cell, respectively. Exhibit
P1198, p. 6; exhibit P1199, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1167; Gary Platt, T.
13 March 2017, pp 91-92.
8952
The BACHOU2 cell and the ETOILE1 cell were activated. Exhibit P1199, p. 6; exhibit P1204, p. 6; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 1169.
8953
Gary Platt, T. 13 March 2017, p. 92. See also exhibit P1923, slides 82-87.
8954
Exhibit P1259, p. 364; exhibit P1203, p. 3; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1170;
Gary Platt, T. 13 March 2017, p. 93, 14 March 2017, p. 6. See also exhibit P1923, slides 88, 96.
8955
Gary Platt, T. 13 March 2017, pp 93-94, T. 14 March 2017, pp 7, 17. See also exhibit P1923, slides 89-90; exhibit
P1927.
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arrival at the crime scene area.8956 Immediately after, Mr Ayyash’s Green 300 and Mr
Badreddine’s Green 023 were used for the last time8957 when Green 300 called Green 023 at 11:58
for 14 seconds, connecting to the PHENMB1 and MRAICI1 cells.8958
4645. Although no shape file for the PHENMB1 cell was received into evidence, the electronic
presentation of evidence software shows that the mast of this portable relay cell was within about
100 metres of the crime scene.8959 The shortest distance between the predicted best server coverage
area of MRAICI1 and the crime scene was less than 30 metres. This is shown on the map below.

Map created by the Trial Chamber from electronic presentation of evidence, exhibit P592.1

8956

Gary Platt, T. 14 March 2017, p. 7.
Exhibit P1259, p. 364; exhibit P1305, p. 5770; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1173; Gary Platt, T. 13 March 2017, pp 62, 93, T. 14 March 2017, p. 20. See also exhibit P1923, slides 72-73, 88, 9798; exhibit P1926.
8958
Green 300 was on the MRAICI1 cell at the start of the call and on the PHENMB1 cell at the end of the call and
Green 023 was on the ROUEIS3 cell at the start and the end of this call. Exhibit P1259, p. 364; exhibit P1305, p. 5770.
8959
This cell had a 150-metre radius coverage. Exhibit P777 (Annex 5 to Witness PRH707’s statement), p. 5; exhibit
2D71 (Information regarding Alfa’s relay station PHENMB1); exhibit P1112 (Expert report of John Edward Philips
– Single user analysis, Suspects 4, 5, 6, 7, and 8), paras 4.2.5.11, 4.2.5.13.
8957
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4646. Around the time that Mr Hariri entered the Café Place de l’Étoile, there was a series of 11
Red network calls that lasted until 12:16. At 12:00 and 12:05, Subject 9’s Red 652 called Subject
8’s Red 893. Both were connecting to the ETOILE1 cell in the Parliament area. 8960 Mr Platt stated
that from this moment until Mr Hariri departed the area, Red 893 only used the ETOILE1 cell.8961
4647. At 12:01, Subject 5’s Red 636 called Subject 6’s Red 678. Red 636 was on the PHENMB1
cell and Red 678 on the BACHOU2 cell.8962 Red 636 then called Subject 9’s Red 652 at 12:02 on
the ZOUKAK4 cell, which provided predicted coverage to the crime scene and to that area. 8963
4648. At 12:04 and 12:05, Mr Ayyash’s Red 741 called Subject 7’s Red 946. Both were on the
ZOUKAK1 cell,8964 which offered coverage between the crime scene and Parliament.8965 At 12:09,
Red 741, who was active on the ZOUKAK1 cell, was in contact with Subject 8’s Red 893 located
in the area of Parliament on the ETOILE1 cell.8966
4649. At 12:09, Subject 9’s Red 652, also in the area of Parliament (on the ETOILE1 cell), called
Mr Ayyash’s Red 741. The latter was on the PHENBM1 cell at the time. 8967 Mr Platt thought that
these calls were consistent with Red 741 having a prominent role in the operation at this moment;
and given the coverage offered by the cells, Red 893 and Red 652 could see Mr Hariri’s
movements, updating Red 741.8968 At 12:12, Subject 9’s Red 652 on the BACHOU3 cell was in
contact with Subject 5’s Red 636 who was in the area of Parliament on the ETOILE2 cell.8969 At
12:13, Subject 8’s Red 893 was contacted by Subject 6’s Red 678, who was still in the area of

8960

Exhibit P1198, p. 6; exhibit P1199, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
Gary Platt, T. 14 March 2017, p. 23. See also exhibit P1923, slides 101, 102, 106.
8961
Gary Platt, T. 14 March 2017, p. 25. See also exhibit P1923, p. 106.
8962
Exhibit P1203, p. 3; exhibit P1204, p. 6: Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
8963
Exhibit P1203, p. 4; exhibit P1199, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175;
Gary Platt, T. 14 March 2017, p. 40. See also exhibit P1930; exhibit P1930.1.
8964
Exhibit P1259, p. 364; exhibit P1202, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175;
Gary Platt, T. 14 March 2017, pp 18, 25. See also exhibit P1928; exhibit P1923, slides 105, 107; exhibit P1930,
showing the predicted server coverage of the cells ZOUKAK1 and ZOUKAK4 around the crime scene. ZOUKAK1
was adjacent to ETOILE3, see exhibit P1122.
8965
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
8966
Exhibit P1198, p. 6; exhibit P1259, p. 364; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
Gary Platt, T. 14 March 2017, pp 42-43. See also exhibit P1923, slides 108-109.
8967
Exhibit P1199, p. 6; exhibit P1259, p. 364; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
See also exhibit P1923, slide 110.
8968
Gary Platt, T. 14 March 2017, pp 41-42.
8969
Exhibit P1199, p. 6; exhibit P1203, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
See also exhibit P1923, slide 111.
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Parliament on the BACHOU1 cell.8970 At 12:16, Mr Ayyash’s Red 741 on the ZOUKAK1 cell
was in contact with Subject 8’s Red 893. The latter was in the area of Parliament on the ETOILE1
cell.8971 This was the last call Red 741 made for about 30 minutes.8972
4650. After 12:16, there was no further call activity among the subjects for nearly ten minutes.8973
In Mr Platt’s opinion, there was nothing to trigger any movement or activity as Mr Hariri was still
at the café.8974 At 12:26, Subject 9’s Red 652 called Subject 6’s Red 678, while both were in the
Parliament area.8975 Communications among the Red network users then ceased for 17 minutes.8976
4651. At 12:43, Mr Ayyash’s Red 741 was still between Parliament and the crime scene,
activating the ZOUKAK1 cell. He called Subject 8’s Red 893. The latter was still in the Parliament
area on the ETOILE1 cell.8977
4652. Between 12:49:33 and 12:53:42, Red 741, Red 636, Red 678, Red 946, Red 893 and Red
652 were involved in the final seven calls of the Red network. 8978 The two calls from Subject 8’s
Red 893 at 12:50:34 and 12:50:55 on the ETOILE1 cell were directed to Subject 7’s Red 946 and
Mr Ayyash’s Red 741, respectively, both in the crime scene area.8979 These were Red 946’s and
Red 741’s last calls.8980 Mr Platt plotted some of this information on a map.

8970

Exhibit P1198, p. 6; exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175.
Exhibit P1198, p. 6; exhibit P1259, p. 364; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1175;
Gary Platt, T. 14 March 2017, p. 45. See also exhibit P1923, slides 108, 113.
8972
Gary Platt, T. 14 March 2017, p. 45.
8973
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1176.
8974
Gary Platt, T. 14 March 2017, p. 46. See also exhibit P1923, slides 115-116.
8975
The mobiles activated the BACHOU1 and the BNPI3 cells, respectively. Exhibit P1199, p. 6; exhibit P1204, p. 6;
exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1178.
8976
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1179.
8977
Exhibit P1259, p. 364; exhibit 1198, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1180.
See also exhibit P1923, slides 117-118.
8978
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1183; Gary Platt, T. 14 March 2017, pp 47-49.
See also exhibit P1923, slides 117, 119, 125, 129-134.
8979
Red 946 and Red 741 were on the ZOUKAK4 and the ZOUKAK1 cell, respectively. Exhibit P1198, p. 6; exhibit
P1202, p. 4; exhibit P1259), p. 364; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1184; Gary Platt,
T. 14 March 2017, pp 12-13, 48-49, 56-59. See also exhibit P1928 exhibit P1923.6 (EPE snapshots related to exhibit
P1923, slide 129).
8980
Gary Platt, T. 14 March 2017, pp 13, 40; exhibit P1197, p. 5; exhibit P1202, p. 4.
8971
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Exhibit P1783 (expert report of Gary Platt – Chronology), p. 397

4653. Mr Platt thought that the call at 12:50:34 was consistent with Subject 8’s Red 893, who
could have seen Mr Hariri departing, informing Subject 7’s Red 946 of Mr Hariri’s movement and
alerting the latter that the Mitsubishi Canter had to move towards the crime scene.8981
4654. At 12:51:32, Subject 8’s Red 893 on the ETOILE1 cell contacted Subject 9’s Red 652,
which then contacted Subject 5’s Red 636 at 12:52:02. Red 652 and Red 636 were both in the area
of Parliament (both on the BACHOU3 cell).8982 This was Red 636’s last call.8983 Between 12:52:36

8981

Gary Platt, T. 14 March 2017, pp 18, 48, 56-58, T. 5 April 2017, p. 43.
Exhibit P1198, p. 6; exhibit P1199, p. 6; exhibit P1203, p. 4; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1187; Gary Platt, T. 14 March 2017, pp 48-49, 58-59.
8983
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1188.
8982
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and 12:53:17, a white van was seen passing through the CCTV footage of the HSBC bank.8984 It
was driving at a very slow speed.8985
4655. At 12:52:09, Subject 8’s Red 893 on the ETOILE1 cell contacted Subject 6’s Red 678 who
was on the BNPI3 cell.8986 The final Red network call occurred at 12:53:42, when Subject 9’s Red
652 contacted Subject 6’s Red 678. Both of these mobiles were in the area of Parliament. 8987

D.

Submissions
1.

Prosecution

4656. The Prosecution submits that the networks were involved in 58 days of surveillance of
Mr Hariri, including 19 days of mobile surveillance, between Wednesday 20 October 2004 and
Monday 14 February 2005.8988 From 20 October to Sunday 19 December 2004, low-level
preliminary surveillance took place.8989
4657. Daily, frequent surveillance began on Tuesday 21 December 2004 and lasted until Saturday
8 January 2005. It came to a halt on Saturday 1 January 2005, when Mr Hariri left Lebanon, and
resumed upon his return on Friday 7 January 2005.8990 Surveillance during this period enabled the
observation of Mr Hariri’s regular routes to assess suitable locations for the assassination as well
as observation of Mr Hariri’s security team to learn their movements and behaviours.8991
Surveillance was reduced to ‘negligible levels’ between Sunday 9 and Wednesday 26 January, but

8984
Exhibit P5, paras 74, 76; exhibit P22 (Still image from the video-recording); exhibit P23 (Marked image of an
HSBC camera); exhibit P24; Robyn Fraser, T. 22 January 2014, pp 110-111. Ms Fraser testified that a video clip
extracted from camera 15 of the HSBC bank covered a period between 12:52:36 until the time of the explosion. Robyn
Fraser, T. 23 January 2014, pp 4-8.
8985
Exhibit P5, para. 74; Robyn Fraser, T. 23 January 2014, pp 5-7. See also Gary Platt, T. 14 March 2017, p. 10.
8986
Exhibit P1198, p. 6; exhibit P1204, p. 6; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1189;
Gary Platt, T. 14 March 2017, pp 58-59.
8987
Namely, the BACHOU3 and the BNPI3 cells, respectively. Exhibit P1199, p. 5; exhibit P1204, p. 6; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 1190.
8988
Prosecution final trial brief, para. 958; Prosecution closing submissions, T. 11 September 2018, p. 32.
8989
Prosecution final trial brief, paras 668, 677-679; Prosecution closing submissions, T. 13 September 2018, p. 107.
8990
Prosecution final trial brief, paras 694-695, 697, 712, 715.
8991
Prosecution final trial brief, para. 712.
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became regular and frequent again from 27 January until 13 February. 8992 Surveillance centred on
areas of interest for Mr Hariri, such as Quraitem Palace, Parliament and the airport. 8993
4658. Further, relevant network activity on days when Mr Hariri was abroad was virtually nonexistent.8994 The Prosecution submits that the regular use of Red mobiles to coordinate the suicide
bomber’s movements to that of Mr Hariri ‘marked a decision to begin the final weeks of
surveillance that would leave an obvious forensic trail to the Attack’. 8995
4659. Beyond surveillance, the Prosecution outlines additional attack preparations by the
networks. For example, the handsets and SIM cards that would later be used in Red mobiles were
purchased from cell shops in Tripoli in late December/early January by a network user.8996 The
Prosecution further submits that the attack was rehearsed on Tuesday 8 February 2005 because
Mr Hariri attended a parliamentary session on that day, as on Monday 14 February 2005, and
because Blue and Red mobile activity patterns on Monday 14 February replicated network activity
patterns on 8 February.8997
4660. Red network activity began in the morning of Monday 14 February 2005 with cell
activations around Quraitem Palace.8998 The Prosecution submits that the Red network was
involved in surveillance around Parliament, when Mr Hariri was there, and café Place de l’Étoile,
which he was expected to visit after the parliamentary session.8999 Approximately three minutes
after he exited Parliament, the Canter was recorded on CCTV traveling through the President
Suleiman Frangieh Tunnel.9000 The Prosecution argues that the Canter’s location coincides with
Red mobile activity in that area.9001 The Prosecution further submits that calls on the Red and

8992
8993

Prosecution final trial brief, paras 715, 803, 809, 889, 891-892, 904-908.
Prosecution final trial brief, paras 679, 906, 949-957; Prosecution closing submissions, T. 11 September 2018, p.

89.
8994

Prosecution final trial brief, paras 681, 715, 900 (b); Prosecution closing submissions, T. 13 September 2018, p.
107.
8995
Prosecution final trial brief, paras 889, 897.
8996
Prosecution final trial brief, paras 369, 371.
8997
Prosecution final trial brief, para. 948; Prosecution closing submissions, T. 14 September 2018, p. 29.
8998
Prosecution final trial brief, para. 980.
8999
Prosecution final trial brief, paras 981, 985-986.
9000
Prosecution final trial brief, para. 987; Prosecution closing submissions, T. 13 September 2018, p. 95.
9001
Prosecution final trial brief, para. 988; Prosecution closing submissions, T. 13 September 2018, p. 96.
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Green networks at that time are indicative of an update being given to Mr Badreddine of the van’s
arrival at the eventual crime scene.9002
4661. The Red network continued to be active around the café, near the tunnel where the Canter
was waiting and in the crime scene area.9003 Once Mr Hariri and his security convoy left Place de
l’Étoile, a call was placed between a Red mobile at Place de l’Étoile and a Red mobile
accompanying the van, to ensure that the Canter left immediately.9004 A flurry of Red network
calls were made, which the Prosecution submits ‘telegraphed Hariri’s direction of travel’.9005
CCTV captured the Canter moving slowly in the direction of the crime scene between 12:51 and
12:53, and Mr Hariri’s convoy passing at 12:54.9006 The Canter exploded at 12:55, ‘within three
minutes from the last Red call’.9007

2.

Defence

4662. The Ayyash Defence submits that Mr Platt’s chronology report, exhibit P1783, should not
be given any weight regarding the alleged surveillance of Mr Hariri by network mobiles. 9008 The
combination of call sequence tables made from unreliable data from Alfa and Touch with
speculation around the purpose of content-less calls renders the report of minimal assistance.9009
Mr Platt looked at ‘which cells may offer coverage 500 or 1,000 metres away, without explaining
how surveillance can be accomplished at a distance of 1,000 metres’. 9010
4663. The Merhi Defence submits that Mr Philips was clear that the Green mobile the Prosecutor
attributed to Mr Merhi was excluded and isolated from the alleged surveillance of Mr Hariri during
the set-up phase—from Tuesday 18 to Wednesday 26 January 2005—and the execution phase—
Thursday 27 January to Monday 14 February 2005.9011

9002

Prosecution final trial brief, para. 991; Prosecution closing submissions, T. 13 September 2018, pp 96-97.
Prosecution final trial brief, paras 994-996.
9004
Prosecution final trial brief, para. 997; Prosecution closing submissions, T. 13 September 2018, p. 101.
9005
Prosecution final trial brief, paras 998-1001.
9006
Prosecution final trial brief, paras 1002-1003; Prosecution closing submissions, T. 13 September 2018, pp 102,
105.
9007
Prosecution final trial brief, paras 1003-1004; Prosecution closing submissions, T. 13 September 2018, p. 106.
The explosion actually occurred within one minute and 30 seconds from the beginning of the last Red network call,
and within 50 seconds from the end of that call.
9008
Ayyash Defence final trial brief, para. 333; Ayyash Defence closing submissions, T. 17 September 2018, p. 77.
9009
Ayyash Defence final trial brief, para. 334.
9010
Ayyash Defence final trial brief, paras 335-336.
9011
Merhi Defence final trial brief, para. 374; Merhi Defence closing submissions, T. 18 September 2018, p. 69.
9003
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4664. Further, the Prosecution failed to connect a mobile attributed to Mr Merhi and any locations
of interest, such as those where the surveillance of Mr Hariri took place or the crime scene. 9012

E.

Findings

4665. The Trial Chamber has carefully reviewed the vast amount of evidence it received in
relation to the network activities from September 2004 through to Monday 14 February 2005. The
first issue is the roles each of the networks may have had in observing Mr Hariri. The second is
whether these roles formed part of a common operation. To determine these the Trial Chamber
must examine in full detail the surveillance alleged.

1.

The networks

4666. The Trial Chamber received extensive evidence of four colour-coded mobile networks,
Red, Blue, Yellow and Green, that communicated almost exclusively in the networks.
4667. There is no direct evidence that the users of the network mobiles were engaged in
surveillance of Mr Hariri. The evidence is circumstantial, consisting only of call data and cell site
records showing the cell activations—that reveal the calling and cell siting patterns of the network
mobiles—and matching these with Mr Hariri’s provable known movements. When the two
correspond, patterns emerge from which it can be concluded the locations of network mobiles and
Mr Hariri coincided in a manner meaning either that they were following or observing him or his
security detail.
4668. The Red, Blue and Green networks operated completely covertly. Yellow network mobiles
swapped handsets between the SIM cards, including between three Blue network mobiles and on
Mr Ayyash’s personal mobiles 165 and 170. The Blue mobiles operated as a covert network and a
core of six operated covertly from some time in December 2004 until Monday 14 February 2005.
They communicated almost exclusively with each other.
4669. The six Red network mobiles were indisputably involved in Mr Hariri’s assassination on
Monday 14 February 2005. They were present activating cells that corresponded with Mr Hariri’s
movements from Quraitem Palace to the Parliament, the crime scene area and the area between it

9012

Merhi Defence final trial brief, para. 382; Merhi Defence closing submissions, T. 18 September 2018, pp 68-69.
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and the Parliament. Significantly, between 12:50:34 and 12:53:42, Mr Ayyash’s Red 741, Red
636, Red 678, Red 946, Red 893 and Red 652 were involved in the final seven calls of the Red
network. The explosion that killed Mr Hariri and others occurred at 12:55:05. After the explosion,
the Red network was never used again. During the last two hours before the attack, 33 calls were
made between the six Red mobiles.
4670. While clear direct evidence that they were in contact with the Mitsubishi Canter or the
suicide bomber is lacking, they were active in the area of Quraitem Palace in the morning and then
moved to the Parliament and crime scene area. Their high forensic visibility—meaning that they
were easily discoverable in an investigatory cell dump looking for mobiles near to the crime scene,
Parliament and Quraitem Palace on the day of the attack—and especially with their closure just
before the assassination, made their discovery inevitable. And this indeed occurred. This leaves no
room for doubt that the Red mobiles had a significant role in the attack. It is the only reasonable
inference available from the totality of the evidence.
4671. The days of use of the Green, Blue and Red networks largely overlapped, and between
Friday 14 January and Monday 14 February 2005, the Red mobiles were active on 11 days, the
Green mobiles on 21 days and the Blue mobiles on all 31 days. It is clear from the patterns of cell
activations and the sequences of some calls between network users that the four networks were
interconnected and coordinated with each other.
4672. The role of the Red network mobiles in the assassination is obvious. To ascertain the role
of the other networks, and whether they were engaged in surveillance of Mr Hariri, the Trial
Chamber has had to work backwards from Monday 14 February. To do this, it had to examine the
Red network’s cell activations and calls on the other days in January and February 2005 and any
correlation with that of the other networks and Mr Hariri’s known movements.
4673. The Prosecution alleged both static and mobile surveillance of Mr Hariri. The limitations
of the Prosecution’s telecommunications evidence are evident in analysing the static surveillance
alleged, and specifically in matching cell activations with the other evidence of Mr Hariri’s
movements. For example, the presence of Blue mobiles in the general area of Quraitem Palace—
even the repeated presence—may be difficult to connect to a deliberate surveillance operation,
either static or mobile.
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4674. The cell mast activations of the mobiles used by Mr Hariri’s security detail prove his
movements; his detail was always with him. Other evidence such as photographs and media
reporting also corroborates Mr Hariri’s visits to various locations. Additionally, the Trial Chamber
received ample evidence from his staff, and palace documents such as its visitor’s logbook, and of
media releases, of his presence at Quraitem Palace and his absences from Beirut and Lebanon, to
prove where Mr Hariri was at all relevant times. This evidence effectively proves Mr Hariri’s
movements between Wednesday 20 October 2004 and Monday 14 February 2005.
4675. The Trial Chamber has also found that the cell site evidence of mobiles connecting to cells
is probative of the general area where the mobile was at the time. In this regard, the Trial Chamber
emphasises that relying only on the telecommunications evidence—and without any more specific
evidence about a mobile’s location, such as GPS—can only lead to the conclusion that a mobile
connected to a cell which places it in a predicted best server coverage area.
4676. The Trial Chamber has accordingly factored in the limitations of cell site evidence in
determining where a mobile actually was when connecting to a cell. This includes that cell
coverage can overlap, meaning that a mobile could be physically located in the coverage area of a
cell neighbouring that to which it is connecting. As an example, and as a further complication in
relation to the surveillance evidence, some relevant locations in Beirut are fairly close, such as
Quraitem Palace and Mr Marwan Hamade’s residence, and the crime scene and the Parliament.
This means that a mobile that is ostensibly connecting to a cell providing predicted best server
coverage to one of these locations, was actually in a neighbouring cell when it made the call. The
networks maps show areas of scattered coverage outside the main cell coverage areas that further
complicate this analysis.
4677. Generally, however, the cell site evidence is sufficiently probative for the Trial Chamber
to discern patterns of cell connections from which it can conclude that surveillance was occurring.
The patterns are all important here, for it is the patterns of cell activations, calls and mobile
movements in combination with Mr Hariri’s own movements that can determine whether these are
beyond coincidence.
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4678. The Trial Chamber has analysed both the static and mobile surveillance alleged. It has
examined the evidence of each alleged incidence and in the light of the evidence of the networks
and their connections.
2.

The surveillance alleged

4679. The Prosecutor, in the amended consolidated indictment, pleaded that ‘observations’ of Mr
Hariri occurred on ten days between Wednesday 20 October and Wednesday 10 November
2004.9013
4680. Further, he alleged that surveillance occurred on at least 15 days between Thursday 11
November 2004 and Monday 14 February 2005—in particular on 11 November 2004, 1, 7, 14, 20,
28 and 31 January 2005, and on 3, 4, 7, 8, 9, 10, 11 and 12 February 2005. 9014
4681. According to the Prosecution’s final trial brief—which largely relies on Mr Platt’s
evidence—between ‘the commencement of preliminary surveillance on 20 October 2004 and the
Attack on 14 February 2005, there were a total of 58 days of surveillance, including 19 days of
mobile surveillance’.9015
4682. The limitations of the Prosecution’s telecommunications evidence, as noted above, are
evident in analysing the static surveillance alleged. For example, the presence of network mobiles
in the general ‘area’ or ‘vicinity’ of Quraitem Palace, in the sense of connecting to cells providing
coverage up to 500 metres or a kilometre away—even their repeated presence—may be difficult
to connect to deliberate static surveillance operations. The Trial Chamber has also factored in that
a mobile that activated one of these cells providing coverage near the palace may not have been
connecting to the cell providing the predicted best server coverage to where it was, but rather to a
neighbouring cell that provided coverage near the palace. This would have placed it further away
from the general ‘area’ or ‘vicinity’ of Quraitem Palace, or perhaps closer to it.

9013
9014
9015

Amended consolidated indictment, para. 21.
Amended consolidated indictment, para. 22.
Prosecution final trial brief, para. 958.
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3.

Surveillance in general

4683. Surveillance comes in different forms. It is a much broader concept than merely keeping
constant visual contact with a target. To ensure covertness, visual contact may be limited.
Surveillance may be mobile, or static or electronic, or a combination.
4684. Mobile surveillance does not always require those conducting surveillance to closely
follow the target. It may involve teams who switch roles. It could include different vehicles, cars,
motorbikes and vans following a target, simultaneously or at different times. Static surveillance
could likewise involve stationing different people in strategic positions that allow observation at
different places and from different vantage points. Surveillance may also include reconnaissance
of the target, their patterns of conduct and habits, including areas they frequent. It may be directed
at finding out how the target’s security system or detail works.
4685. Surveillance also has different objectives, depending upon who is doing it. Although the
surveillance objectives of law enforcement and intelligence agencies differ from those involved in
criminal enterprises, they might employ similar methodologies. Typical aims of law enforcement
or intelligence surveillance are to track someone to ensure that the individual does not leave an
area, such as a country; to observe (potential) criminal conduct; to determine if someone is a
wanted person accused of criminality (for example, in an international context, a war crimes
suspect). Law enforcement might also employ deterrent surveillance, to warn someone that they
are under observation. Criminals, on the other hand, might conduct surveillance to familiarise
themselves with someone’s movements in order to target them for a crime, such as a robbery or a
murder.
4686. The surveillance alleged here is of the latter kind and its purpose was to observe and follow
the target to gather as much information as possible about his movements and behaviour, in order
to commit a crime. To assassinate someone as heavily protected as Mr Hariri was, a great deal of
information would have been needed about his habits and, crucially, the habits of those who
protected him; his security detail and convoy included his private security team and the ISF
personnel assigned to protect him as a former prime minister.
4687. Lebanon is not a large country and Mr Hariri was a very prominent public figure. It was a
matter of common knowledge that he travelled around Lebanon in a convoy equipped with
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jamming devices. It was also well known that he had residences in Beirut, Faqra and Al-Naameh.
Many people would have seen his convoy travel at speed between these residences and other
places. In this sense, he could have been seen as an easy target on which to mount surveillance.
Nonetheless, to ensure the execution of a successful operation to murder him, it was necessary to
obtain as much technical information as possible on his movements and habits and those of his
security detail. A failed attempt could have been the last one.
4688. The Trial Chamber received cogent evidence that Lebanese state agencies including the
ISF had Mr Hariri under surveillance. Why the ISF considered it necessary to keep the former
prime minister under surveillance was unexplained. Members of his security detail also described
motorbikes following his convoy and unknown people with binoculars on rooftops watching him.
Mr Hariri also thought that his telephone lines at Quraitem Palace were monitored. He sometimes
sought to convey messages to those he thought were monitoring his communications.
4.

Mobile surveillance

4689. The Trial Chamber has identified the following fourteen specific instances of network
activity that coincided with Mr Hariri’s proven movements. These are:

•

Thursday 11 November 2004: trip to the airport from Quraitem Palace

4690. On Thursday 11 November 2004, Mr Hariri was at Quraitem Palace before he flew to Saudi
Arabia. Two Blue network mobiles—Blue 585 and Blue 324—after being in contact nine times in
the area of Quraitem Palace while Mr Hariri was there—travelled to Beirut International Airport
area at approximately the same time as Mr Hariri’s security detail moved there.

•

Tuesday 21 December 2004: evening meeting with Mr Hassan Nasrallah, in Haret
Hreik, Dahyieh

4691. On Tuesday 21 December 2004, Mr Hariri was at Quraitem Palace receiving visitors. In
the afternoon, two Blue network mobile users were in the area. In the evening while Mr Hariri was
there, Blue and Yellow network mobiles connected to cells near Quraitem Palace. Mr Hariri then
travelled to the area of the Hezbollah’s General Secretariat, in Haret Hreik, Dahyieh, for an evening
meeting with Mr Nasrallah between from 21:40, arriving back at the palace by 00:25.
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4692. Blue, Yellow and Green mobiles, including Mr Ayyash’s Yellow 294 and Green 300
connected to cells providing coverage to the Hezbollah headquarters. They remained in or were in
the area after the meeting. Coinciding with Mr Hariri’s trip home, they then activated cells in the
area of Quraitem Palace, within the period of Mr Hariri’s security convoy travel back.

•

Monday 27, Thursday 30, Friday 31 December 2004 and Saturday 1 January 2005:
trips to or from Mr Hariri’s Faqra Villa

4693. After spending the early morning of Monday 27 December 2004 at his Faqra Villa Mr
Hariri returned to Quraitem Palace. In the morning, multiple Blue and Yellow network calls
connected to cells near Faqra Villa or in the Faraya area, and later to cells providing coverage
along the route from Faqra Villa to Quraitem Palace, in Beirut. This coincided with the time of
travel of Mr Hariri’s convoy from Faqra villa to Quraitem Palace.
4694. Mr Hariri travelled to his Faqra Villa on Wednesday 29 December and returned to
Quraitem Palace the following day. On Thursday 30 December 2004, in the afternoon, multiple
Blue network calls connected to cells near Faqra Villa or in the Faraya area and to cells providing
coverage along the route from Faqra Villa to Quraitem Palace. This was at the same time as Mr
Hariri’s convoy travelled between the two. In particular, at the same or the approximate same time,
Blue mobiles activated the same cells or cells in the same areas activated by the security detail
along that route.
4695. On Friday 31 December 2004, in the afternoon, Mr Hariri’s convoy travelled from Beirut
to Faqra Villa. At the same time Blue mobiles and one Yellow mobile activated cells on the route
between Beirut and the Faraya area. The movement of certain Blue mobiles, initially located either
in the area of Quraitem Palace, along the coastal road or at the Zouk-Mosbeh area, was consistent
with that of the security detail. These mobiles reached the Faraya area—as they activated cells
there—at around the same time as Mr Hariri’s security detail. Mr Hariri stayed there overnight.
4696. On Saturday 1 January 2005, in the morning Mr Hariri travelled back to Beirut. While he
did, Blue network calls connected to cells in the Faraya area and to cells providing coverage along
the route from Faqra Villa to Quraitem Palace. This was where users of network mobiles, in Mr
Platt’s opinion, were located in anticipation of Mr Hariri’s journey back to Beirut. Along the route
between Faqra Villa and Mosbeh, one Blue mobile activated similar cells to the security detail.
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•

29 January 2005: trip to Mr Marwan Hamade’s residence

4697. On Saturday 29 January 2005, three Blue network mobiles were active in the Quraitem
Palace area when Mr Hariri was there, before he left to visit Mr Hamade’s residence. These were
Blue 585, Blue 324 and Blue 817.
4698. A few minutes before the visit—and then again after—his security detail activated cells
close to Mr Hamade’s residence, one of these network mobiles, Blue 324, activated cells near Mr
Hamade’s residence. This included the cell activated by the security detail itself, namely,
Riviera_A. After a short while, during Mr Hariri’s less than thirty-minute visit to Mr Hamade,
Blue 817 activated MRAICI1 near Mr Hamade’s residence.
4699. After Mr Hariri’s return to Quraitem Palace, or around that time, there was no longer
activity by the Blue mobiles around the area of Mr Hamade’s address.
4700. The Trial Chamber notes that the analysis here is complicated because the cells providing
coverage to Quraitem Palace and Mr Hamade’s residence are in the same general area.
4701. Mr Platt’s report did not address this particular instance of mobile surveillance—or any of
Mr Hariri’s visits to Mr Hamade—and it is not pleaded in the amended consolidated indictment.
Mr Platt’s report described where the three Blue mobiles were active, generally—during a large
part of the day—as those of Quraitem Palace, the crime scene or west Beirut. He explained that
Mr Hariri’s regular visits to Mr Hamade came to light only after Mr Hamade had testified in
November 2014. Therefore, the analysis of the security detail’s activity to that effect—and the
following analysis of whether the network mobiles was consistent with it—was done only after
completing the initial report.9016
4702. The Trial Chamber also notes that certain cells activated by the Blue mobiles involved in
mobile surveillance, including the cell activated by the security detail after reaching Mr Hamade’s
residence, are defined, in Mr Platt’s report, as in the area of Quraitem Palace. Other cells they
activated were not.

9016

Gary Platt, T. 7 February 2017, pp 83-84.
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•

29 January 2005: trip to villa at Al-Naameh villa

4703. In the afternoon of Saturday 29 January 2005, three Blue mobiles—Blue 585, Subject 6’s
Blue 610 and Blue 864—activated cells first in the Quraitem Palace area, and then to the south, in
the area of Beirut International Airport.
4704. This coincided with the time and direction of travel of Mr Hariri’s security detail from
Quraitem Palace to Naameh Villa south of Beirut. Further, Blue 610 moved south of the airport,
mid-way between Beirut and Saida, activating a cell providing coverage close to the villa within
minutes of Mr Hariri’s potential arrival there. Blue 610 continued moving further south past
Naameh Villa.

•

Monday 31 January 2005: trip to the Higher Shiite Council from Quraitem Palace
and back to Quraitem Palace

4705. In the morning of 31 January 2005, multiple Blue, Green and Red network calls connected
to cells in the Quraitem Palace area, the Parliament area and the area of the Higher Shiite Council.
This included a burst of Red network calls at the time of Mr Hariri’s arrival, and departure from
the Higher Shiite Council.
4706. Blue 817 was already in the Higher Shiite Council area approximately when Mr Hariri left
Quraitem Palace and—around the time of Mr Hariri’s arrival there—contacted Mr Ayyash’s Blue
233 from there. A short while later, other Red mobiles, including Mr Ayyash’s Red 741 and
Subject 6’s Red 678, also moved into the Higher Shiite Council area from either the Parliament or
the Quraitem Palace areas, where they had activated cells. During Mr Hariri’s security detail’s
journey back to Quraitem Palace, Mr Ayyash’s mobiles and Subject 6’s Red 678 were active along
the northern route taken by the convoy.

•

Saturday 3 February 2005: trip from St Georges Marina to Quraitem Palace

4707. On Thursday 3 February 2005, multiple Blue and Red network calls activated cells in the
area of St Georges Marina, starting more than an hour before Mr Hariri arrived there to have lunch
with Lebanon’s deputy prime minister. This continued until after Mr Hariri’s departure.
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4708. In particular, Mr Ayyash’s Red 741, Subject 8’s Red 893 and Subject 7’s Red 946 were
involved in a burst of calls around the approximate time of Mr Hariri’s arrival. Mr Ayyash’s and
Mr Badreddine’s Green mobiles also activated cells in the St Georges Marina area. The other three
Red mobiles activated cells in the Quraitem Palace area.

•

Sunday 4 February 2005: trips to Mr Hamade’s residence and to the airport

4709. On Friday 4 February 2005, after midday, Blue 324 activated cells relatively close Mr
Hamade’s residence both immediately before the first security detail call from that area and then
during Mr Hariri’s half hour visit. Blue 585, with which Blue 324 was in contact, activated cells
in the Quraitem Palace area, including around the approximate time of Mr Hariri’s return.
4710. On the same day, in the afternoon, after activating cells in the area of Quraitem Palace
some minutes after Mr Hariri had left it, two Blue network mobiles—Blue 324 and Blue 585—
activated cells southwards in the direction of the Beirut International Airport. This was around the
same time as the Mr Hariri’s security detail travelled there to take Mr Hariri to the airport to travel
to Bahrain. Blue 324 then activated a cell in airport area at the same time as the first call by Mr
Hariri’s security detail. It was to contact a third Blue network mobile—Subject 6’s Blue 610—
which, within four minutes also activated a cell in the airport area.

•

Monday 7 February 2005: trip from airport to Quraitem Palace

4711. Blue network activity around the Beirut International Airport started around four hours
before the arrival of Mr Hariri’s flight into Beirut, returning from his trip to Bahrain and then Paris.
While his security detail activated cells in the airport area awaiting Mr Hariri’s arrival, a series of
Blue Network calls connected to cells there.
4712. Around when the security travelled back to Quraitem Palace, all four Blue network
mobiles, which until then were active in the airport area—including Mr Ayyash’s Blue 233—
activated cells either between the airport and the Quraitem Palace areas or in the Quraitem Palace
area.
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•

Tuesday 8 February 2005: trip from Quraitem Palace to Parliament

4713. On Tuesday 8 February 2005, approximately around the time of Mr Hariri’s departure from
Quraitem Palace to attend a parliamentary session, three Blue network mobiles were in contact
with each other, activating cells in the Quraitem Palace area. Around when his security detail first
connected to a cell in the Parliament area, those three mobiles also started activating cells there.
4714. In between, one had connected to a cell along the internal route to the Parliament that the
convoy used; the other two Blue mobiles connected to cells along the costal route. Mr Ayyash’s
Blue 233 had already activated a cell near the Parliament some minutes before the security detail’s
first call there.
4715. Around the time when Mr Hariri was at the Parliament, the six main Red network mobiles
connected to cells in the area. And around the time he returned to Quraitem Palace, Red mobiles
activated cells along the coastal road from the Parliament to Quraitem Palace. The convoy used
the internal route to travel back to the palace.

•

Saturday 12 February 2005: trips to two churches in Badaro and Mazraa

4716. On Saturday 12 February 2005, Mr Hariri visited two churches. After contacting each other
in the Quraitem Palace area around the time that Mr Hariri departed there, two Red network
mobiles—Subject 6’s Red 678 and Subject 9’s Red 652—connected to cells along the route the
convoy used to reach the Sacré Coeur Church. This coincided with the convoy’s travel there. Some
minutes later, Mr Ayyash’s Red 741 was also active in the Sacré Coeur Church area.
4717. Around the time Mr Hariri arrived at the Mar Michael Church, Red 678 and Red 652 were
also relatively near that church. While Mr Hariri’s convoy travelled back to Quraitem Palace, Red
678 activated cells between Mar Michael Church and Quraitem Palace along the convoy’s route.
Within 15 minutes or so of Mr Hariri’s arrival there, Mr Ayyash’s Red 741 also connected to cells
in the Quraitem Palace area.

•

Monday 14 February 2005: trip from Quraitem Palace to Parliament and back

4718. On Monday 14 February 2005, three Red network mobiles—Subject 6’s Red 678, Subject
9’s Red 652 and Subject 8’s Red 893—connected to cells in the area of Quraitem Palace at 11:00—
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fifteen minutes after Mr Hariri’s departure at 10:45 to go to Parliament—and again at 11:33 and
11:34, when Mr Hariri was in the Parliament building. At that time, Red 678 was in contact with
Mr Ayyash’s Red 741, which already connected to a cell in the Parliament area.
4719. Before midday, the three Red mobiles that were previously active in the Quraitem Palace
moved to the Parliament or the crime scene areas. After 12:00—when Mr Hariri was at the café
Place de l’Étoile to meet journalists, MPs and others—and then until after he had departed from
there with his security convoy—four Subjects—the users of Red 636, Red 678, Red 893 and Red
652—were near the Parliament or in the Parliament area.
4720. As of 11:48, Mr Ayyash’s Green and Red mobiles connected to cells either in the crime
scene area—at 11:48, 11:53, 11:57, 11:58 and 12:09—or to two cells of which one provided
predicted best coverage between Parliament and the crime scene and the other provided predicted
best coverage to the crime scene—at 11:49, 12:04, 12:05 and between 12:16 and 12:50. After
midday, Subject 7’s Red 946 also connected to these same two cells—that providing predicted
best coverage between Parliament and the crime scene or that predicting predicted best coverage
to it.
5.

Static surveillance

4721. Static surveillance, when based on cell site data alone, is far more difficult to determine.
Patterns of cell activations by identified network mobiles, at times relevant to the target’s presence
or movement, can potentially connect the mobiles with the target. The surveillance could be in the
form of watchers stationed near key locations, such as along potential travel routes or ‘near’ the
palace itself.
4722. Between Wednesday 20 October and Wednesday 10 November 2004, network mobiles
connected to cells in the Quraitem Palace area on ten days. On three of them, only one network
call activated cells there—including on one day when Mr Hariri was abroad.
4723. Between Thursday 11 November 2004 and Monday 14 February 2005, network mobiles
connected to cells in the Quraitem Palace area on 36 days. Except on limited days when only a
single call or two calls activated cells there—including on two days Mr Hariri was abroad or a day
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on which he returned from an international trip—the number of calls connecting to cells in that
area ranged from a low of three to 69 on one day.
4724. With limited exceptions—including a few instances when Mr Hariri was outside of
Lebanon or was not yet back in Beirut—activations of cells in the Quraitem Palace area by network
calls coincided with Mr Hariri’s presence in the palace.
4725. From Wednesday 20 October until Friday 17 December, only two Blue network mobiles—
Blue 585 and Blue 324—activated cells in the Quraitem Palace area. On Tuesday 21 and Thursday
23 December 2004, other Yellow and Blue mobiles, respectively, started connecting to cells in
that area. On Friday 14 January 2005, the Red mobiles—making their first network calls since
their activation—connected to cells in the Quraitem Palace in 24 calls.
4726. On a few days when Mr Hariri was in his Faqra residence in the Faraya area several Blue
and Yellow network mobiles, including Mr Ayyash’s Yellow 294, activated cells in the Faqra or
the Faraya area, to connect to cells in to south Beirut at the end of each day. This occurred, for
example, on Saturday 25 December 2004 when Mr Hariri stayed for the Christmas holiday and
when he remained there the following day. Blue 322 also activated cells in those areas.
4727. On Sunday 26 December 2004, when Mr Hariri was at his Faqra residence, Yellow and
Blue mobiles connected to cells in the Faqra and Faraya area for approximately 10 hours, between
9:58 in the morning and 19:48 in the evening.
4728. On three days when network calls connected to cells near Faqra Villa or in the Faraya area,
namely, on 27, 31 December 2004 and Saturday 1 January 2005, the Trial Chamber, as noted
above, has found that this was to conduct mobile surveillance of Mr Hariri’s trips between his
Faqra residence and Quraitem Palace.
6.

General conclusions on network surveillance of Mr Hariri

4729. The ultimate issue is whether the various network cell activations and calls, in combination
with Mr Hariri’s movements, leads to only one inevitable conclusion, namely, that they were
engaged in the surveillance, or ‘observations’ of him. The Trial Chamber’s conclusion is that this
is what occurred.
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4730. The evidence establishes that on 39 days between Wednesday 20 October 2004 and
Monday 14 February 2005 there was significant network activity in the area of Quraitem Palace.
This occurred in 2004 on 20 October; 3,9017 4, 5, 8, 10, 11, 23,9018 25 and 26 November; and on
21, 22, 23, 24, 27, 28, 30 and 31 December; and, in 2005 on 1, 7, 9019 8, 14, 22, 27, 28, 29, 30, 31
January 2005; and on 1, 2, 3, 4, 7, 8, 9, 10, 11, 12 and 14 February. But it was only at least three
days when these activations occurred, namely, Wednesday 3 and Tuesday 23 November 2004 and
Friday 7 January 2005, that Mr Hariri was not in Beirut.
4731. The Trial Chamber observed an unequivocal pattern of the networks shadowing Mr Hariri.
On a number of occasions between Thursday 11 November 2004 and Monday 14 February 2005,
it is obvious from the presence of network mobiles connecting to cells near where Mr Hariri’s
security detail was, that they had ‘followed’ him to where he was. One striking feature is that
during Mr Hariri’s absences from Lebanon, network activity significantly scaled down, and most
ceased around Quraitem Palace. Examples of this are during Mr Hariri’s trips abroad between 12
and 22 November 2004, 27 November to 16 December 2004, 17 to 20 December 2004 and 2 to 7
January 2005.9020
4732. The patterns of calls between network mobiles, their presence connecting to cells around
Quraitem Palace, the airport, in the Faraya area and in other places where Mr Hariri was such as
his visits to churches, his dinners and lunches, is beyond coincidence. There are too many calls
and too many instances of network mobiles sharing a locality with Mr Hariri, and over an extended
period, for this to be accidental. This happened too often and in too many different places to be
spontaneous. The mobile users were communicating in closed networks, and on different days,
their users operated in locations where Mr Hariri was.
4733. While the static surveillance alleged, based only on cell activations, is more difficult to
ascertain, again, clear patterns have emerged of network presence near Quraitem Palace and along
the route to Faqra Villa. Significantly, there was very little network activity around Quraitem
Palace when Mr Hariri was not there. Considering the evidence of the network activity in its

9017
9018
9019
9020

During the day, Mr Hariri had left Beirut.
Mr Hariri was abroad.
Most calls occurred before Mr Hariri arrived from the airport.
As set out above, when Mr Hariri was abroad, network activity around Quraitem Palace did not stop completely.
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totality leads to the inevitable conclusion that much of this must have been connected with
surveillance of Mr Hariri. There is no other conclusion reasonably available from the evidence.
4734. The Trial Chamber therefore finds that the users the Blue, Red and Yellow networks—and
more specifically the six core Red mobiles, the six core Blue mobiles and the four core Yellow
mobiles—conducted observations or surveillance of Mr Hariri and his movements on different
days from Wednesday 20 October 2004 to Monday 14 February 2005.
4735. It is therefore satisfied that the only reasonable conclusion available from the evidence is
that Mr Hariri was under surveillance from Wednesday 20 October 2004 to Monday 14 February
2005, with the surveillance in the latter period connected with his possible assassination. The Trial
Chamber cannot find that all of it was connected with the plan to assassinate Mr Hariri. In its
totality—as is set out in analysing the dates of the conspiracy—the evidence only suffices to
establish that the final decision to assassinate Mr Hariri was most probably made sometime in
early February 2005. The Trial Chamber, however, cannot positively conclude that the surveillance
in October, November and December 2004 and in January 2005 was solely for the purpose of
planning his assassination.
4736. Undoubtedly, some of it in the latter part of January 2005 was directed at obtaining
information about Mr Hariri’s movements and convoy if needed to continue with a plan to
assassinate him, which had hatched by then. The Trial Chamber is satisfied that at least some of
the users of the Red, Yellow, Green and Blue networks had a common mission, namely the
assassination of Mr Hariri. However, the fact that these networks were connected and that their
existence was linked to Mr Hariri’s movements and eventually his assassination, does not mean
that every user of every network mobile knew about the mission to assassinate him, either in detail
or at all.
7.

Role of the Green network

4737. In relation to the Green network, the Prosecution relies on so-called ‘hierarchical call
flows’, namely other network activity just before or shortly after two of the mobiles in the Green
network were in contact. Such call flows would be either evidence of ‘reporting from the field’ or
the conveying of instructions downwards.
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4738. According to the Prosecution, the Green network was the mission command, the apex of
the operation, with Mr Badreddine at its peak as the coordinator or monitor of the preparations for
the assassination and making the false claim of responsibility for the attack. These calls are listed
in detail in analysing the conspiracy alleged in chapter XIV ‘Legal findings on elements of the
crimes and Individual criminal responsibility’, (B) (3) (f) ‘Whether Mustafa Amine Badreddine
had a role in the conspiracy’. The Trial Chamber has concluded there that insufficient evidence
exists to draw this conclusion.
4739. Mr Platt concluded that telecommunications evidence allowed the conclusion that some
network users had meetings. The Trial Chamber accepts that they did meet, as indeed they would
have had to. The surveillance of Mr Hariri was obviously not spontaneously arranged in bursts of
short mobile calls between various network users in the field. It could have occurred only as a
result of planning which would naturally have involved planning meetings. But there is no
evidence of when they were, or where or for how long, nor of what was said.
4740. The Trial Chamber is not satisfied that there is sufficient evidence from the
telecommunications evidence alone, which consists only of metadata, to conclude from this that
users of network mobiles met in person at the times and in the areas suggested by the Prosecution.
It is a strong possibility, but without more evidence, the Trial Chamber is not prepared to make a
positive finding that it occurred.
4741. The Trial Chamber is also not satisfied that the Green network functioned as ‘mission
command’. The Trial Chamber carefully considered the so-called call flows from the Green to the
Blue and Red network. It also considered its findings on the attribution of various mobiles.
4742. It is satisfied that there was a connection between these calls and that there was clear
sequencing in the sense of calls following each other, even from network to network. However,
without the content of any of these calls, or any other evidence, inferring a hierarchy from a few
instances of sequencing is speculative. Additionally, the Trial Chamber carefully considered
whether the timing of the calls could provide the relevant context, such as to suggest the call
content. However, again, the evidence on the timing was inconclusive and inferring that the calls
must have related to instructions or reporting goes no higher than conjecture.

Case No. STL-11-01/T/TC

1573 of 2642

18 August 2020

R333559

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

4743. The Trial Chamber accordingly was of the view that it was not the only reasonable
conclusion from the evidence that the Green network acted as mission command. The Trial
Chamber allowed for the reasonable possibility that the Green network had another function, not
necessarily at the apex of all other networks.
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XI.

IMPORTATION AND SALE OF MITSUBISHI
CANTER

4744. In December 2004, Witness PRH075 imported into Lebanon from the United Arab
Emirates the white 2002 Mitsubishi Canter right-hand-drive light truck that was used in the
explosion on Monday 14 February 2005. He sometimes displayed his imported vehicles for sale
at a ‘dealership’ in Tripoli that Witness PRH063 operated with a partner. Its records were
inaccurate and or incomplete.
4745. The Canter was displayed at Witness 63’s ‘showroom’ for a short period before its sale in
January 2005 to two men who paid in cash for it and drove it away. During their visit, Witness 63
called Witness 75, regarding price negotiations, twice within five to 15 minutes. No witness could
independently recall the sale date, although Witnesses 63, 75 and an office manager, Witness
PRH459, concluded that it had been Tuesday 25 January 2005. But, this was after reviewing their
records and discussing the matter between themselves, when they were interviewed by Lebanese
investigating officials in 2006. They thought the sale was after the Eid Al-Adha holiday on
Thursday 20 January 2005.
4746. Neither call data records nor the dealership’s records can confirm the sale date. On two
days between 1 January 2005 and 14 February 2005, namely Monday 17 and Tuesday 25 January
2005, Witness 63’s mobile called Witness 75’s mobile twice—or more—within less than an hour.
Some network mobile activity in Tripoli, including calls with numbers attributed to Mr Ayyash,
occurred on 25 January 2005, but not on 17 January 2005. There was also network mobile activity
in Tripoli on 11, 12, 14, 15 and 22 January. The Prosecution argues that the truck was sold on
25 January 2005 and Mr Ayyash coordinated its purchase. The preponderance of witness evidence
supports that date, which is confirmed by the network activity. The Ayyash Defence submits that
17 January 2005 is more likely—indeed that cell coverage records prove it could not have been
25 January 2005—and that the witnesses’ conclusion about that date was unpersuasive, given the
methods by which they reached it. Furthermore, according to the Ayyash Defence, Mr Ayyash was
in Saudi Arabia, not Lebanon, from 15 to 28 January 2005.
4747. The Trial Chamber has concluded that the dealership witnesses’ evidence on its own cannot
establish the date of the sale, but that there is no reason to disbelieve that evidence. That evidence
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in conjunction with the records of Witnesses 63’s and 75’s calls limits the sale date to either 17 or
25 January 2005. Based on the combination of the witnesses’ evidence, the call data records for
Witnesses 63’s and 75’s mobiles, the date of Eid and the dealership’s receipt stubs, 25 January
2005 is the more likely date.
4748.

Obtaining the Canter was part of the plot to commit the attack and kill Mr Hariri. It is

plausible that the network mobile activity on 11, 12, 14, 15, 22 and 25 January 2005 concerned—
and evidenced—this aspect of the plot. However, there is insufficient evidence to determine
beyond reasonable doubt either any particular network mobile user’s role in the Canter’s purchase,
or what any of them did afterwards to prepare it for use in the attack.

A.

Summary of the evidence
1.

The Tripoli truck dealership and its importation of a Mitsubishi Canter
light truck
(a)

The Tripoli dealership

4749. In 2004 and 2005, Witness 63 ran a van and pick-up truck dealership in Tripoli, with
Witness 75’s brother9021 and Witness 75, who was their business associate.9022 Witness 75
sometimes imported vehicles into Lebanon, but did not have his own sales lot. 9023
4750. Witness 63 ran one lot, which could loosely be described as a ‘showroom’, for selling
vehicles, while Witness 75’s brother had another,9024 about 250 to 300 metres away.9025 Witness 75
had his own, separate business premises, ‘a relatively short distance’ away.9026 At Witness 63’s

9021
Witness PRH063, T. 4 June 2015, pp 68, 72; exhibit P474 (Extract from statement of Witness PRH063), ERN
60032699, para. 18; Witness PRH075, T. 16 June 2015, p. 56; exhibit P482 (Statement of Witness PRH041), p. 7,
para. 7.
9022
Witness PRH063, T. 4 June 2015, pp 73, 80; Witness PRH075, T. 15 June 2015, pp 7-8, 38.
9023
Witness PRH075, T. 15 June 2015, pp 6-7, 9-10, T. 16 June 2015, pp 15, 57; Witness PRH063, T. 4 June 2015,
p. 80.
9024
Witness PRH075, T. 15 June 2015, pp 7-9, T. 16 June 2015, p. 56; exhibit P483 (Witness PRH459’s statement of
27 April 2006), ERN 60302870; exhibit 1D159 (Witness PRH459’s statement of 30 April 2006), ERNs 60014354T60014355T; exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERNs 60302883, 60302885; exhibit P483
(Witness PRH459’s statement of 16 December 2014), ERN 60302864, para. 1.
9025
Exhibit 1D148 (Exhibit marked by Witness 63); Witness PRH459, T. 17 June 2015, pp 58-59; Witness PRH063,
T. 4 June 2015, p. 73, T. 5 June 2015, pp 52-57.
9026
Witness PRH063, T. 4 June 2015, p. 73.
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showroom he sold his own vehicles9027 and those of others such as Witness 75,9028 who paid
Witness 63 a commission.9029
4751. Witnesses PRH041 and 459 worked at the dealership. Witness 41 was a labourer at
Witness 63’s ‘showroom’,9030 while Witness 459 did general office management for Witness 75’s
brother.9031 Witness 459 was responsible for only a few business transactions relating to
Witness 63’s ‘showroom’.9032
4752. Vehicles were sometimes imported in a disassembled state.9033 It normally took between
two and three weeks between a purchase in the United Arab Emirates and display in Tripoli.9034
This included around three to four days for customs clearance.9035 Witness 75 imported vehicles
using different names.9036
4753. In 2004 and 2005 the dealership did not keep fully accurate or detailed records of its vehicle
sales.9037 In 95 per cent of cases, customers paid in cash.9038 Once paid in full,9039 the dealership
did not keep copies of the paperwork accompanying those vehicles. 9040 Rather, it would give the
9027

Witness PRH063, T. 4 June 2015, p. 73.
Witness PRH063, T. 4 June 2015, p. 73, T. 5 June 2015, pp 46-49; Witness PRH075, T. 15 June 2015, pp 7-9,
T. 16 June 2015, pp 43, 56-57.
9029
Witness PRH063, T. 4 June 2015, p. 73, T. 5 June 2015, pp 46-49; Witness PRH075, T. 15 June 2015, p. 8,
T. 16 June 2015, pp 43-44, 56.
9030
Exhibit P482 (Statement of Witness PRH041), p. 2, paras 5-7; Witness PRH063 T. 4 June 2015, p. 72.
9031
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERNs 60302869-60302870, 60302880; exhibit
1D159 (Witness PRH459’s statement of 30 April 2006), pp 2-3 (ERNs 60014354T-60014354AT); exhibit P483
(Witness PRH459’s statement of 2 May 2006), ERN 60302883; Witness PRH459, T. 17 June 2015, pp 41, 58-60, 62,
65; Witness PRH063, T. 10 June 2015, pp 59-60.
9032
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERN 60302870.
9033
Witness PRH075, T. 15 June 2015, pp 17-18; exhibit P483 (Witness PRH459’s statement of 27 April 2006),
ERNs 60302871-60302872; Witness PRH459, T. 17 June 2015, p. 63; exhibit P482 (Statement of Witness PRH041),
pp 2-3, para. 10; see also exhibit P462 (Khodr Al-Masri’s 3 February 2010 statement), pp 2-3 (ERNs 6012413860124139), paras 10, 12-13.
9034
Witness PRH075, T. 15 June 2015, p. 52, T. 16 June 2015, pp 36-37, stating that it normally took around one or
one and a half weeks on the road, then three or maybe four days at the customs office, then two or three days of
preparation for display.
9035
Witness PRH075, T. 15 June 2015, p. 52.
9036
Especially in the name of one particular person, referred to in court as ‘the import partner’. Witness PRH075,
T. 15 June 2015, pp 14-15, T. 16 June 2015, pp 12-15, 30-36.
9037
As to the dealership’s sales practices generally being disorganised, incomplete and or not compliant with Lebanese
law, see Witness PRH063, T. 10 June 2015, p. 66; Witness PRH075, T. 16 June 2015, pp 33-34, 110.
9038
Witness PRH063, T. 4 June 2015, p. 90.
9039
Witness PRH063, T. 5 June 2015, p. 23; exhibit 1D159 (Witness PRH459’s 30 April 2006 statement), p. 3 (ERN
60014354AT).
9040
Witness PRH459, T. 17 June 2015, p. 64; exhibit 1D159 (Witness PRH459’s 30 April 2006 statement), pp 2-3
(ERNs 60014354T-60014354AT); Witness PRH063, T. 5 June 2015, p. 23. See also Witness PRH459,
T. 17 June 2015, pp 64-65.
9028
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buyer the vehicle’s registration papers9041 and leave it to them to ‘do all the administrative
procedure’ necessary to legally use the vehicle.9042 It also gave some customs-related documents
to its accountant9043 and destroyed some other records once ‘done with’ them.9044 Witness 63 kept
only the stub of a receipt given to a customer, leaving ‘nothing but a summary’ of the transaction
that was ‘not important’ nor ‘useful in any way’. 9045 Witness 75’s brother’s company had to make
a revenue statement to the Lebanese Ministry of Finance every three months.9046 Witness 459
would copy information from a document where he had recorded a vehicle sale9047 into an invoice
book, and give it to their accountant.9048 However, they very seldom knew the exact date of a
sale9049 and would randomly select a date in that quarter for the invoice.9050 Moreover, if
Witness 75’s brother had not given Witness 459 the vehicle’s buyer’s name, when Witness 459
prepared the invoices he would record that vehicle’s sale on the invoice of ‘any other customer
who had previously purchased a pick-up truck’9051 or use a random name.9052 Witness 75 only
recorded his vehicles’ sales from time to time and sometimes did not record ‘anything at all’. 9053
(b)

Importation of a Mitsubishi Canter light truck

4754. In December 2004, Witness 75 imported into Lebanon, under his import partner’s
name,9054 a used white 2002 Mitsubishi Canter light commercial truck with chassis number
FE52CE560619 and engine-block number 4D33J01926,9055 and then displayed it at Witness 63’s
9041

Witness PRH063, T. 5 June 2015, p. 23; Witness PRH459, T. 17 June 2015, p. 64.
Witness PRH063, T. 4 June 2015, pp 94-95.
9043
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERN 60302875.
9044
Witness PRH459, T. 17 June 2015, pp 64-65.
9045
Witness PRH063, T. 4 June 2015, pp 92-94; see also T. 10 June 2015, pp 22-26.
9046
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERN 60302874.
9047
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERN 60302874; exhibit 1D159 (Witness
PRH459’s 30 April 2006 statement), p. 2 (ERN 60014354AT); see also Witness PRH459, T. 17 June 2015, pp 64,
72-73.
9048
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERNs 60302874-60302875; Witness PRH459,
T. 17 June 2015, pp 42, 64.
9049
Witness PRH459, T. 17 June 2015, p. 43; see also p. 44.
9050
Exhibit P483 (Witness PRH459’s statement of 27 April 2006), ERNs 60302875-60302876; Witness PRH459,
T. 17 June 2015, p. 43; see also pp 74-75 regarding exhibit 1D158 (Desk diary extract containing a list of vehicles
and dates) particularly. Compare Witness PRH459, T. 17 June 2015, pp 42-43, 64.
9051
Exhibit 1D159 (Witness PRH459’s 30 April 2006 statement), p. 2 (ERN 60014354T).
9052
Witness PRH459, T. 17 June 2015, p. 67.
9053
Witness PRH075, T. 16 June 2015, p. 110.
9054
Exhibit P479 (Various Canter purchase, import and sale records), pp 1-2; Witness PRH075, T. 16 June 2015,
p. 44.
9055
Exhibit P479, pp 1 (December 2004 Canter purchase invoice), 2 (United Arab Emirates vehicle export certificate),
3-4, 6-7 (Lebanese customs documents), 8 (Customs declaration signed by Witness 75’s brother); exhibit P480
(Lebanese Customs Department certificate); Witness PRH075, T. 15 June 2015, pp 11-13, 16, 19, 21-24, 34-35,
9042
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lot.9056 Witness 75 had bought it in person in the United Arab Emirates 9057 and a trailer-truck driver
brought it over land, partly disassembled,9058 through customs and to the Tripoli dealership.9059
The evidence on how long after its arrival in Lebanon it reached Witness 63’s lot, and where and
when it was reassembled, was imprecise, inconsistent and ultimately inconclusive. Consequently,
the Trial Chamber will not further address that evidence. The latest date on Lebanese customs
records for the vehicle’s importation is 19 December 2004.9060

2.

The sale transaction
(a)

The day’s events

4755. On the day Witness 63 sold the Canter, two men he had never seen before came to his
lot9061 and asked him about its price. They asked for a reduction and Witness 63 called Witness
75, who authorised a USD 250 discount.9062 Witness 75 said that Witness 63 told him a customer
was interested in the Canter9063 and he did not agree to the offered price.9064 Witness 63 then told
the men about the authorised reduction, 9065 they asked for a further reduction, Witness 63 refused,
and they agreed to pay USD 11,250.9066 Witness 63 then called Witness 75 again. Witness 75
agreed to the price.9067 Witness 63 said he gave Witness 75 the truck’s chassis number and told
Witness 75 to bring its papers and ‘cash the price of the van’9068—it is unclear exactly what
Witness 63 meant by this.

T. 16 June 2015, pp 7, 9-12, 17-19, 25, 31-32, 58; Witness PRH063, T. 4 June 2015, pp 76-77, 80, 95, T. 5 June 2015,
pp 22, 43, T. 10 June 2015, p. 68; exhibit P483 (Witness PRH459’s 2 May 2006 statement), ERNs 6030288360302884; Witness PRH459, T. 17 June 2015, pp 48, 50-51, 69-70; exhibit P482 (Statement of Witness PRH041),
p. 2, para. 7, see also p. 3, para. 11; Witness PRH041, T. 17 June 2015, p. 23.
9056
Witness PRH075, T. 16 June 2015, pp 36-37; Witness PRH063, T. 4 June 2015, p. 76; exhibit P483 (Witness
PRH459’s statement of 27 April 2006), ERN 60302877; exhibit P483 (Witness PRH459’s statement of 2 May 2006),
ERN 60302884; exhibit P482 (Statement of Witness PRH041), p. 3, para. 11; Witness PRH041, T. 17 June 2015, pp
20-21.
9057
Witness PRH075, T. 15 June 2015, pp 11-13, 16, 19, T. 16 June 2015, p. 7.
9058
Witness PRH075, T. 15 June 2015, pp 17-18; exhibit P462 (Khodr Al-Masri’s 3 February 2010 statement), pp 23 (ERNs 60124138-60124139), paras 10, 12-13.
9059
Witness PRH075, T. 15 June 2015, p. 19, T. 16 June 2015, pp 7, 63; exhibit P462 (Khodr Al-Masri’s statements).
9060
Exhibit P479, p. 5 (Extract from Lebanese customs documents).
9061
Witness PRH063, T. 4 June 2015, p. 82.
9062
Witness PRH063, T. 4 June 2015, p. 83.
9063
Witness PRH075, T. 15 June 2015, pp 38-40, T. 16 June 2015, p. 38.
9064
Witness PRH075, T. 15 June 2015, p. 40.
9065
Witness PRH063, T. 4 June 2015, pp 83-84.
9066
Witness PRH063, T. 4 June 2015, p. 84; see also T. 5 June 2015, p. 63.
9067
Witness PRH075, T. 15 June 2015, pp 40, 66, T. 16 June 2015, pp 42-43, 72-73.
9068
Witness PRH063, T. 4 June 2015, pp 84-85, see also T. 5 June 2015, p. 63.
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4756. Witness 63 called Witness 75’s mobile using his own.9069 Witness 63 said that logically
the first call was longer than the second9070 and the time between the two calls was a matter of
minutes,9071 maybe five or ten.9072 Witness 75 estimated that it was either five to 15 minutes,9073
or five to ten minutes.9074 Witness 75 could not remember where he was when Witness 63 called,
but he was ‘in the same area’.9075
4757. After the second call, Witness 75 retrieved the Canter’s papers from Witness 459 at his
brother’s lot9076 and brought them to Witness 63’s lot.9077 Witness 459 stated that Witness 75 had
insisted that Witness 459 hand him the papers immediately, and then Witness 75 left on foot
towards Witness 63’s lot.9078 Witness 75 was unsure whether he walked or drove there.9079
According to Witness 63, Witness 75 arrived approximately 15 minutes after their second call.9080
4758. Once the buyers had given the cash to Witness 75, 9081 Witness 63 wrote a receipt,9082 gave
it to them9083 and kept its stub.9084 They gave Witness 63 the name ‘Mohammed El-Masri’ and a
mobile number, which he wrote on the stub.9085 That stub, numbered 2746, is undated.9086 The
number written on the stub was Witness PRH661’s mobile number in 2004 and 2005, 9087 but that

9069

Witness PRH063, T. 4 June 2015, p. 84, T. 5 June 2015, pp 12-13; Witness PRH075, T. 15 June 2015, pp 39, 65,
T. 16 June 2015, p. 38. See also Witness PRH063, T. 4 June 2015, p. 17, T. 10 June 2015, pp 63-64, referring to
exhibit 1D150 (Annotated list of Witnesses PRH063’s and PRH075’s outgoing calls).
9070
Witness PRH063, T. 5 June 2015, p. 63.
9071
Witness PRH063, T. 5 June 2015, p. 18.
9072
Witness PRH063, T. 4 June 2015, pp 84-85, T. 5 June 2015, p. 63.
9073
Witness PRH075, T. 15 June 2015, p. 40; see also p. 66, stating it was ‘mainly ten … like ten or eight’.
9074
Witness PRH075, T. 16 June 2015, pp 42-43, 72-73.
9075
Witness PRH075, T. 15 June 2015, p. 41. Compare T. 16 June 2015, p. 38.
9076
Exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERN 60302885.
9077
Witness PRH063, T. 4 June 2015, p. 85, T. 5 June 2015, p. 21; Witness PRH075, T. 15 June 2015, pp 41-43,
T. 16 June 2015, pp 38, 50, 54.
9078
Exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERN 60302885.
9079
Witness PRH075, T. 15 June 2015, p. 42.
9080
Witness PRH063, T. 4 June 2015, p. 85, T. 5 June 2015, p. 79.
9081
Witness PRH063, T. 4 June 2015, pp 86, 91; Witness PRH075, T. 15 June 2015, pp 42-44.
9082
Witness PRH063, T. 4 June 2015, pp 86, 92.
9083
Witness PRH063, T. 4 June 2015, p. 86.
9084
Witness PRH063, T. 4 June 2015, pp 92-94.
9085
Witness PRH063, T. 4 June 2015, pp 92, 96.
9086
Exhibit P475 (Receipt for Mitsubishi Canter van payment); Witness PRH063, T. 4 June 2015, p. 96. See also
pp 91, 97-98.
9087
Exhibit P463 (Witness PRH661’s statements of 3 May 2006 and 19 July 2007), ERNs 60294357, 60204366.
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witness knew neither anyone with the name the buyers gave or similar names, 9088 nor the dealership
witnesses.9089
4759. After buying the Canter, the two men drove off together in it.9090 According to Witness 41,
who was there,9091 they drove in the direction of Beirut.9092 Both Witness 63 and Witness 41
estimated that the two buyers had been there for about 30 or 45 minutes.9093 The three witnesses’
evidence about the time of the sale differed. For Witness 41 it was around 12:00 or 13:00,9094 for
Witness 63 it was around ‘midday/early afternoon’,9095 but Witness 75 testified that Witness 63
had called him at around 14:009096 and that he—Witness 75—met the buyers at around 14:15 to
15:00.9097 No witness recalled seeing either man with a mobile.9098 Investigators showed
Witness 41 photographs including one of Mr Ayyash but he did not recognise anyone in them. 9099
(b)

The date of the sale

4760. To establish the date of the Canter’s sale, the Trial Chamber has reviewed the undated
receipt stub for the sale,9100 other dealership records, call data records including cell coverage
records and call sequence tables and witness evidence. Three of the four witnesses from the
dealership—Witnesses 63, 75 and 459—testified that the date was 25 January 2005,9101 though
none independently recalled this when testifying in 2015.9102 They had determined the date
together after reviewing the dealership’s records, when they were interviewed by the Lebanese
9088
Exhibit P463 (Witness PRH661’s statements of 3 May 2006 and 19 July 2007), ERNs 60294363, 6029436660294367.
9089
Exhibit P463 (Witness PRH661’s statement of 3 May 2006), ERN 60294363.
9090
Witness PRH063, T. 4 June 2015, p. 101; exhibit P482 (Statement of Witness PRH041), p. 4, para. 24.
9091
Exhibit P482 (Statement of Witness PRH041), pp 3-4, paras 19-20, 21-24; Witness PRH041, T. 17 June 2015,
p. 25; Witness PRH063, T. 4 June 2015, pp 82-83, 91, 102.
9092
Exhibit P482 (Statement of Witness PRH041), p. 4, para. 24.
9093
Witness PRH063, T. 4 June 2015, p. 101, T. 5 June 2015, p. 58; Witness PRH041, T. 17 June 2015, p. 25.
9094
Witness PRH041, T. 17 June 2015, p. 22.
9095
Witness PRH063, T. 5 June 2015, pp 18-19. He also agreed he had stated in several earlier statements that it was
around midday. Witness PRH063, T. 5 June 2015, pp 60-61, 71, 75-76.
9096
Witness PRH075, T. 16 June 2015, p. 38. See also p. 72.
9097
Witness PRH075, T. 15 June 2015, p. 74. Witness 75 also testified that he remembered stating in May 2006 that
the men were at Witness 63’s ‘showroom’ around midday and not later than 14:00, but made no other comment about
that statement. Witness PRH075, T. 16 June 2015, p. 26.
9098
Witness PRH041, T. 17 June 2015, p. 21; Witness PRH063, T. 5 June 2015, pp 78-79; Witness PRH075,
T. 16 June 2015, p. 39.
9099
Exhibit P482 (Statement of Witness PRH041), p. 4, paras 21, 28; Witness PRH041, T. 17 June 2015, p. 22.
9100
Exhibit P475.
9101
Witness PRH063, T. 5 June 2015, pp 9-10; Witness PRH075, T. 15 June 2015, p. 66; Witness PRH459,
T. 17 June 2015, pp 73-74, 99-100.
9102
See sub-section (iii) ‘Witnesses’ evidence’, below.
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investigating authorities in mid-2006.9103 They also took into account call data records 9104 and the
date of the 2005 Eid Al-Adha festival.9105
i.

Call data

4761. The call data records, as revealed by the call sequence tables, show there were two days
between 1 January 2005 and 14 February 2005 when Witness 63’s mobile called Witness 75’s
mobile at least twice within less than an hour, namely 17 and 25 January 2005.9106 On
17 January 2005, Witness 63’s mobile called Witness 75’s mobile three times—at 12:15:55 for 80
seconds, at 13:07:55 for 77 seconds and at 13:12:26 for 15 or 16 seconds. 9107
4762. By contrast, on 25 January 2005, Witness 63’s mobile called Witness 75’s mobile five
times. The interval between the calls was approximately:

•

one hour and two minutes between the first, at 14:22:19 (67 seconds) and second, at
15:24:49 (97 seconds);

•

12 minutes between the second and the third, at 15:36:13 (33 seconds);

•

40 minutes between the third and the fourth, at 16:16:27 (55 seconds); and

•

40 minutes between the fourth and the fifth, at 16:56:58 (29 seconds). 9108

In testifying, Witness 63 at first thought that the second and third were the relevant calls, but was
then unsure.9109

9103

See sub-section (iii) ‘Witnesses’ evidence’, below.
Exhibit P477 (Call sequence table of Witnesses PRH063’s and PRH075’s mobiles for 17 January 2005 to 27
January 2005); exhibit P478 (Redacted call sequence table of Witnesses PRH063’s and PRH075’s mobiles for 17
January 2005 to 27 January 2005). Witness PRH075, T. 15 June 2015, pp 55-57, 64-69.
9105
See paras 4773, 4775, below.
9106
Exhibit P1283 (Call sequence table of Witness PRH063’s mobile, 1 January to 14 February 2005); exhibit P1284
(Call sequence table of Witness PRH075’s mobile, 1 January to 14 February 2005). See also exhibits P477-P478,
1D150.
9107
Exhibit P1283, p. 6; exhibit P1284, p. 15. See also exhibit 1D347 (PowerPoint presentation on mobile activity of
Witnesses PRH063 and PRH075), pp 6-9; exhibits P477-P478.
9108
Exhibit P1283, pp 8-9; exhibit P1284, p. 24. See also exhibit 1D150, p. 2; exhibit 1D347, pp 2-5; exhibits P477P478.
9109
Witness PRH063, T. 5 June 2015, p. 18.
9104
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4763. For illustration purposes, below is a map created by the Ayyash Defence plotting some of
the coverage areas referred to below.

Exhibit 1D347 (PowerPoint presentation on mobile activity of Witnesses PRH063 and PRH075),
ERN 1DT1-0491
4764. The predicted best server coverage for Witness 63’s lot—where he was when he called
Witness 75 on the day of the Canter’s sale—is either Beddawi_A, for Touch network mobiles,9110
or BEDAOU2, for Alfa network mobiles.9111 Based on witnesses’ descriptions of the location of

9110

Exhibit P592.1 (Electronic Presentation of Evidence software). See also exhibit P1783 (Expert report of Gary Platt
– Chronology), p. 223, para. 754, map 69; Gary Platt, T. 21 February 2017, pp 90, 94.
9111
Exhibit P592.1. See also exhibit P1783 (Expert report of Gary Platt – Chronology), p. 198, para. 653, table 82;
Gary Platt, T. 21 February 2017, pp 91, 94; exhibit P1889 (Chronology PowerPoint presentation—18 to 27 January
2005), pp 165-167.
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Witness 75’s brother’s lot9112—its coordinates are not in evidence—the same cells appear to
provide the predicted best server coverage for that lot, too.9113
4765. On Monday 17 and Tuesday 25 January 2005, each call from Witness 63’s mobile to
Witness 75’s connected to Beddawi_A.9114 However, when it received the three calls on
17 January 2005 Witness 75’s mobile activated different cells to those it activated on 25 January
2005. On 17 January 2005, it connected to Mina_2_A.9115 Mina_2_A is about two kilometres west
of Witness 63’s and Witness 75’s brother’s lots,9116 and is separated from Beddawi_A by at least
two other Touch cells at any point along its boundary.9117 Using predicted server coverage data,
the Trial Chamber estimates that at their closest point, Mina_2_A and Beddawi_A are between 1.3
and two kilometres apart.9118 A route by road between the two cells appears to be around three
kilometres long.9119 These and the Trial Chamber’s other estimates are subject to the overall caveat
that predicted best cell server coverage is 60 to 70 per cent accurate. 9120
4766.

On Tuesday 25 January 2005, Witness 75’s mobile connected to Quobbet_C9121 for the

first call from Witness 63’s mobile, at 14:22:19, and Bared_C for the subsequent four calls.
Witness 75’s mobile connected to several different cells in the intervals between the first four calls
on 25 January 2005, namely Quobbet_C, Beddawi_B and Tourbol_C between the first and second
call, Tourbol_A between the second and third call and Tourbol_A and Bared_C—calling
Witness 63’s mobile, among other numbers—between the third and fourth calls. It connected only
to Bared_C between the fourth and fifth calls—including with one call to Witness 63.9122 As set
out above, the second and third calls were the closest together in time, occurring about 12 minutes
apart, whereas all the other calls occurred at least 40 minutes apart.

9112

See above, at para. 4750.
Exhibit P592.1.
9114
Exhibit P1283, pp 6, 8-9; Gary Platt, T. 5 April 2017, pp 9, 11-12. See also exhibit 1D347, pp 2-3, 6-7;
exhibits P477-P478.
9115
Referred to in the map as Mina-II_A, exhibit P1284, p. 15.
9116
This estimate refers to the distance between those lots and the eastern most boundaries of the Mina_2_A cell’s
predicted coverage area. Exhibit P592.1.
9117
Exhibit P1122 (ArcView shape files Touch).
9118
Exhibit P592.1. See also exhibit 1D347, p. 10.
9119
Exhibit P592.1. See also exhibit 1D347, p. 11.
9120
See chapter VII ‘Reliability of telecommunications evidence’, (I) (6) ‘Findings on cell site analysis’.
9121
Referred to in the map as Quobbeh_C.
9122
Exhibit P1284, p. 24; Gary Platt, T. 5 April 2017, pp 9-11. See also exhibit 1D347, pp 4-5; exhibits P477-P478.
9113
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4767. As the map above shows:

•

Quobbet_C is south of Witness 63’s lot and partly separated from Beddawi_A by
Beddawi_B. One part of Quobbet_C is also adjacent to Beddawi_A and, by the Trial
Chamber’s estimation, about 500 metres from Witness 63’s lot.

•

Beddawi_B is south and south-east of the dealership lots, and adjacent to Beddawi_A.

•

Bared_C is to the north-east of and adjacent to Beddawi_A. It covers a much larger area
than any of the other cells Witness 75 activated in the period of his five calls from
Witness 63 on 25 January 2005.

•

Tourbol_A is not adjacent to Beddawi_A. It lies to the east and north-east of Bared_C and
at some points, adjacent to it. The predicted coverage for Tourbol_A is, therefore, further
away from both Witness 63’s and Witness 75’s brother’s lots than that of Bared_C. The
cell consists of several disconnected coverage areas.9123

4768. Tourbol_C (not shown on the map) is the smallest cell that Witness 75 activated and
consists of two clusters of disconnected coverage areas. One of those clusters is south of
Beddawi_A, and east of Beddawi_B, but not adjacent to either. The other cluster is further east—
and further away from the dealership’s lots—in approximately the same area where, as shown on
the map, an isolated small horizontal part of Tourbol_A nearly abuts the south-eastern corner of
Bared_C.9124
4769. One plausible explanation for a mobile switching from Bared_C to Tourbol_A and back
again within 12 minutes, as Witness 75’s mobile did between the second and third call from
Witness 63’s mobile on 25 January 2005, is that that mobile was in an area covered by both cells,
such as one of the points where Bared_C and Tourbol_A are adjacent to one another. 9125 The Trial
Chamber estimates that the nearest such point was at least five kilometres away from Witness 63’s
lot.9126 Given the 60 to 70 per cent overall accuracy of coverage data, however, the distance may

9123
9124
9125
9126

Exhibit P592.1.
Exhibit P592.1.
See chapter VII ‘Reliability of telecommunications evidence’, (B) (2) ‘Cell allocation’.
Exhibit P592.1.
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have been as much as seven kilometres—that is, another 40 per cent further away than five
kilometres—or as little as three kilometres—40 per cent closer.
ii.

The dealership’s records

4770. The receipts containing the stub recording the Canter’s sale (stub 2746)9127 were
consecutively numbered.9128 The stub immediately preceding the Canter’s, numbered 2745, is
blank.9129 The stub before, numbered 2744, has the handwritten date 17 January 2005,9130 with a
price of 11,000 USD, and that 1,000 was received, leaving 10,000 remaining. It also includes a
seven-digit number and, after the word ‘from’, something illegible followed by Witness 75’s
name.9131 Immediately after the Canter stub is an undated receipt stub (stub 2747),9132 then another
with the handwritten date 26 January 2005 (stub 2748).9133 Stub 2747 states that 10,000 USD was
received from a ‘Jihad Chahine’ for settlement of balance, with Witness 75’s name.9134 Stub 2748
states that 500 USD were received from Jihad Chahine for ‘LT pickup truck’ on 26 January 2005.
4771. A handwritten document extract from papers on Witness 459’s desk at the dealership,9135
a form of desk diary extract, contains a list of vehicles and dates.9136 Next to 8 March 2005 is
written ‘narrow white Mitsubishi Canter for’ Witness 75,9137 and ‘10,500’.9138 ‘Mitsubishi Canter’
next appears on 31 March 2005, after four other items, one dated 9 March 2005 and the others
30 March 2005.9139 The description and amount next to 9 March 2005 are ‘white Isuzu for’
Witness 759140 and ‘12,500’.9141

9127
9128
9129
9130
9131
9132
9133
9134
9135
9136
9137
9138
9139
9140
9141

Exhibit P475.
Exhibit 1D149 (Receipt Book); Witness PRH063, T. 4 June 2015, p. 97.
Exhibit 1D149, p. 43 (ERN L0012488).
Exhibit 1D149, p. 42 (ERN L0012487).
Witness PRH063, T. 4 June 2015, p. 97; Witness PRH075, T. 15 June 2015,
Exhibit 1D149, p. 45 (ERN L0012490).
Exhibit 1D149, p. 46 (ERN L0012491).
Witness PRH063, T. 4 June 2015, p. 97; Witness PRH075, T. 15 June 2015,
Witness PRH459, T. 17 June 2015, p. 72.
Exhibit 1D158.
Witness PRH063, T. 4 June 2015, p. 97; Witness PRH075, T. 15 June 2015,
Exhibit 1D158.
Exhibit 1D158.
Witness PRH063, T. 4 June 2015, p. 97; Witness PRH075, T. 15 June 2015,
Exhibit 1D158.
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iii.

Witnesses’ evidence

4772. When they were interviewed by the Lebanese authorities in April and May 2006, Witnesses
41, 63, 75, 459 and others such as Witness 75’s brother went through the dealership’s records to
try to remember what occurred. At times, the investigating officials had put the four dealership
witnesses, and others, together for this purpose.9142 This was after they had already detained and
interviewed Witness 63 for several days.9143 The authorities also initially detained Witness 75’s
brother.9144
4773. According to Witness 63, Witnesses 41, 63, 75 and 459 remembered together that the sale
had occurred after ‘the holidays’ that year,9145 which he thought meant Eid Al-Adha.9146 Eid AlAdha began on 20 January 2005.9147 After reviewing his previous statements, Witness 75 recalled
that the sale was probably after or ‘around’ Eid Al-Adha.9148 Witness 459 testified that he
determined 25 January 2005 as the sale date partly because it was after Eid Al-Adha.9149 The
witnesses gave different estimates of how long the Canter was at the ‘showroom’,9150 and how
long this was after Witness 75’s return from the United Arab Emirates.9151 This evidence was
inconclusive as to whether 17 or 25 January 2005 was the sale date.

9142

Witness PRH063, T. 5 June 2015, pp 33, 64, 75-76, 86-88; Witness PRH075, T. 16 June 2015, pp 4-6, 12, 16, 2123, 25, 106-107; Witness PRH459, T. 17 June 2015, p. 100; Witness PRH041, T. 17 June 2015, pp 20, 24. See also
Witness PRH063, T. 10 June 2015, pp 13-14, 32-33, 52, 60, 63-64, 68, 71-72; Witness PRH459, T. 17 June 2015,
pp 68-71; exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERN 60302885.
9143
Witness PRH063, T. 10 June 2015, pp 35-62, 67, 73, T. 5 June 2015, pp 41-42; Witness PRH075, T. 15 June 2015,
p. 84, T. 16 June 2015, p. 20; Witness PRH459, T. 17 June 2015, p. 62. See also exhibit 1D159 (Witness PRH459’s
30 April 2006 statement), p. 1 (ERN 60014353T).
9144
Witness PRH063, T. 10 June 2015, p. 60; Witness PRH075, T. 15 June 2015, p. 84, T. 16 June 2015, pp 4, 6;
Witness PRH459, T. 17 June 2015, pp 62-63. See also exhibit 1D159 (Witness PRH459’s 30 April 2006 statement),
p. 1 (ERN 60014353T).
9145
Witness PRH063, T. 5 June 2015, pp 10, 63-64, 69-70, 86-88.
9146
Witness PRH063, T. 5 June 2015, p. 10.
9147
Exhibit P476 (16 January 2005 press release on the celebration of Eid Al-Adha).
9148
Witness PRH075, T. 15 June 2015, pp 53-55, see also p. 75, T. 16 June 2015, p. 103.
9149
Witness PRH459, T. 17 June 2015, p. 100, see also pp 68-71.
9150
Witness PRH063, T. 4 June 2015, p. 78; Witness PRH075, T. 15 June 2015, pp 51-53, T. 16 June 2015, pp 37-38,
102-103.
9151
Exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERN 60302884; see also Witness PRH075, T.
15 June 2015, p. 39, T. 16 June 2015, p. 63.
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4774. Witness 459 acknowledged that the specific dates in his desk diary extract are
unreliable.9152 He wrote ‘8 March 2005’ on the document when invoicing the Canter truck, but not
when it was sold.9153 As for the ‘white Isuzu’ listed in the desk diary extract:

•

the Isuzu was sold in January 20059154 and its buyer paid by instalments; 9155

•

Witnesses 63 and 75 testified that the dealership had sold the Isuzu and the Canter on
different days.9156 The Isuzu’s buyer told Witness 63 that he remembered seeing the Canter
when he had come to make the down payment; 9157

•

Witness 459 found out from reviewing the receipt book that the Isuzu buyer had paid the
last instalment on 26 January 2005,9158 but did not know its actual sale date;9159 and

•

stub 2744, dated 17 January 2005, concerned a down payment from the Isuzu buyer, while
the 26 January 2005 stub, 2748, recorded that Witness 63 had delivered that vehicle to its
buyer and the buyer had paid in full.9160

4775. These witnesses were uncertain about the date of the Canter’s sale.9161 Witness 75
described 25 January 2005 as the ‘most probable’ sale date only9162 after he was shown call
sequence tables for 17 to 25 January 20059163 and was informed that there was evidence that Eid

9152

Witness PRH459, T. 17 June 2015, p. 74.
Witness PRH459, T. 17 June 2015, pp 73-75; see also exhibit P483 (Witness PRH459’s statement of 2 May 2006),
ERN 60302886. Witness 459 testified that the sale date was 25 January 2005.
9154
Witness PRH041, T. 17 June 2015, p. 23.
9155
Witness PRH041, T. 17 June 2015, p. 23; Witness PRH063, T. 5 June 2015, pp 65-66; Exhibit P483 (Witness
PRH459’s statement of 2 May 2006), ERN 60302886.
9156
Witness PRH063, T. 10 June 2015, p. 73; Witness PRH075, T. 15 June 2015, pp 75-76.
9157
Witness PRH063, T. 5 June 2015, p. 67, T. 10 June 2015, pp 71-72.
9158
Exhibit P483 (Witness PRH459’s statement of 2 May 2006), ERN 60302886.
9159
Witness PRH459, T. 17 June 2015, p. 74.
9160
Witness PRH063, T. 5 June 2015, pp 19, 66.
9161
By contrast, Gary Platt assumed a sale date range of 17 to 26 January 2005 for the purposes of his ‘Chronology
Report’, but in parts of that report, also expressed the opinion that the date was 25 January 2005. Exhibit P1783 (Expert
report of Gary Platt—Chronology), paras 27, 595, 744, 750-753 and summary chart in para. 1262, 11 January 2005,
15 January 2005 and 25 January 2005 items. In cross-examination, Mr Platt said 25 January 2005 ‘was chosen’
because Witness 75 said the sale occurred after Eid Al-Adha, but conceded that 17 January 2005 was possible too.
Gary Platt, T. 5 April 2017, pp 22-23. Compare Gary Platt, T. 13 February 2017, pp 13-14, claiming, in effect, that
his ‘Chronology Report’ stated only the range 17-25 January 2005, not the specific date of 25 January 2005.
9162
Witness PRH075, T. 15 June 2015, p. 66. See also T. 16 June 2015, pp 108-109, confirming that their previous,
unadmitted statement that the date was ‘probably’ 19 or 25 January 2005 was correct.
9163
Exhibits P477-P478; Witness PRH075, T. 15 June 2015, pp 55-57, 64-69.
9153
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Al-Adha was on 20 January 2005.9164 Witness 63 said that he was less than 80 per cent sure the
sale was after Eid Al-Adha9165—it was Witness 75 who had been ‘more sure’ of that9166—although
Witness 63 had been 80 to 90 per cent sure that the sale date was 25 January 2005.9167 For both,
nothing about the sale was especially memorable. 9168

3.

Network mobile activity in Tripoli, Tuesday 11 to Tuesday 25 January
2005

4776. In addition to the network activity in Tripoli on and around the days when mobile handsets
were bought from or returned to shops in that town, 9169 there were Green and or Blue network calls
using cells that provide predicted coverage in Tripoli, on six days between December 2004 and
25 January 2005: 11, 12, 14, 15, 22 and 25 January. No network mobiles used cells in Tripoli on
Monday 17 January 2005.9170
4777. On Tuesday 11 January 2005, Mr Ayyash’s Green 300 made calls at 14:30 and 14:55 to
Mr Badreddine’s Green 023,9171 which was using cells in the south Beirut area at the time.9172 With
the first call, Green 300 connected to the cell in Tripoli that provided predicted best coverage to
Witness 63’s lot for Alfa network mobiles—BEDAOU2—and with the second, to TEBBAN1,

9164

Prosecution submissions, T. 15 June 2015, p. 65.
Witness PRH063, T. 5 June 2015, p. 67.
9166
Witness PRH063, T. 5 June 2015, pp 63, 66-67.
9167
Witness PRH063, T. 10 June 2015, pp 70-72.
9168
Witness PRH063, T. 5 June 2015, pp 65-66, 68; Witness PRH075, T. 16 June 2015, pp 40-41.
9169
Namely, 28 December 2004, 30 December 2004, 4 January 2005 and 5 January 2005, as summarised in chapter
X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February 2005’, (C) (2)
‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13 February
2005’, and chapter VIII ‘Nature and purpose of colour-coded mobile networks and purple group of mobiles’, (D) (1)
‘Setting up the network’. The Prosecution alleges that such activity formed part of preparations for the attack.
9170
Details of the Blue and Green network calls that day are at exhibit P1224 (Call sequence table of Blue 967), p. 1;
exhibit P1227 (Call sequence table of Blue 610), p. 9; exhibit P1228 (Call sequence table of Blue 864), p. 5; exhibit
P1229 (Call sequence table of Blue 585), p. 11; exhibit P1231 (Call sequence table of Blue 428), p. 3; exhibit P1234
(Call sequence table of Blue 940), p. 3; exhibit P1236 (Call sequence table of Blue 322), p. 3; exhibit P1259 (Call
sequence table of ten numbers—Mr Ayyash), p. 337; exhibit P1305 (Call sequence table of 13 numbers—
Mr Badreddine), p. 5677. See also exhibit P1782 (Narrative overview of telephone activity and relevant events),
paras 499, 619-629, 635-640; exhibit P1780 (Chronology of relevant events), p. 19; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 572, 671-673, 674-681, 683-687, table 85; exhibit P1115 (Expert report of John
Edward Philips – 15 Blue mission phones), sub-section 6.9.30.
9171
Exhibit P1259, p. 333; exhibit P1305, p. 5656; exhibit P1123 (ArcView shape files Alfa). See also exhibit P1782
(Narrative overview of telephone activity and relevant events), paras 533-534; exhibit P1116 (Expert report of John
Edward Philips – Green mission phones), paras 7.5.2.10, 7.5.5.36; exhibit P1115 (Expert report of John Edward
Philips – 15 Blue mission phones), para. 6.9.25.15; exhibit P1783 (Expert report of Gary Platt—Chronology),
paras 589, 595-596, table 74; Gary Platt, T. 9 February 2017, pp 77, 84-85, T. 5 April 2017, pp 31-32.
9172
HADATH3/ROUEIS3, then ROUEIS3/BRAJNE1.
9165
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which provided predicted best coverage to an area that begins less than 100 metres from that lot. 9173
This was the only day in the amended consolidated indictment period on which the Green network,
or any mobile the Prosecution seeks to attribute to Mr Ayyash, used cells in Tripoli.9174
4778. On 12, 14, 15 and 22 January 2005, Blue 817 used cells in Tripoli, including one of those
that provided predicted best coverage to Witness 63’s lot.9175 The calls on 12, 14 and 15 January
2005 using Tripoli cells were with Blue 610.9176 The sole call on Saturday 22 January 2005 from
Tripoli was to Blue 501.9177
4779. On 15 January 2005, immediately after one of its calls with Blue 817, Blue 610 called Mr
Ayyash’s Blue 233.9178 Green 300 also contacted Green 023 20 minutes after a call with
Blue 610.9179 These calls activated various cells in Beirut, not Tripoli.9180

9173

At the start of the call in each case. At the end of the calls, Green 300 connected to BEDAOU1 and TEBBAN3,
respectively, both of which also provide coverage in Tripoli. TEBBAN1 is adjacent to and west and south-west of
BEDAOU2, BEDAOU1 is west of BEDAOU2 and TEBBAN3 is east of BEDAOU2. Exhibit P1259, p. 333;
exhibit P592.1.
9174
Exhibit P1205 (Call sequence table of Green 071); exhibit P1259; exhibit P1305; exhibit P1123; Gary Platt, T. 9
February 2017, pp 76-77; exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 534;
exhibit P1783 (Expert report of Gary Platt—Chronology), para. 598; John Edward Philips, T. 5 September 2016,
pp 71-72, T. 6 September 2016, pp 66-67; exhibit P1116 (Expert report of John Edward Philips – Green mission
phones), paras 7.5.5.34-7.5.5.35. See also exhibit P1118 (PowerPoint presentation on common mission phones, John
Edward Philips), pp 122, 153.
9175
BEDAOU2. Three calls on 12 January 2005 between 08:41 and 09:14, activating TEBBAN1, TEBBAN3,
BALADI1 and BALADI2; four calls on 14 January 2005 between 17:39 and 18:08, activating BAHSAS1, MASQA2,
TOURBO3, BAHSAS2 and KALAMO1; four calls on 15 January 2005 between 11:41 and 22:13, activating
BEDAOU2, BAHSAS3, BAHSAS1, BAHSAS2 and KALAMO1; one call on 22 January 2005 at 11:02, activating
MINA2. Exhibit P1227, pp 7-8; exhibit P1237 (Call sequence table of Blue 501), p. 2; exhibit P1239 (Call sequence
table of Blue 817), pp 5-6; exhibit P592.1. See also exhibit P1115 (Expert report of John Edward Philips – 15 Blue
mission phones), paras 6.9.25.12-6.9.25.13, 6.9.25.15, 6.9.27, 6.9.28, 6.9.35; exhibit P1782 (Narrative overview of
telephone activity and relevant events), paras 549, 570, 591-592, 695-697; exhibit P1780 (Chronology of relevant
events), pp 16-18, 21.
9176
Blue 610 activating cells in Beirut each time (SFEIR2, SFEIR3, ROUEIS2, HADATH3 and BRAJNE1). Exhibit
P1227 (Call sequence table of Blue 610), pp 7-8; exhibit P1239, p. 5; exhibit P1123. See also exhibit P1115 (Expert
report of John Edward Philips – 15 Blue mission phones), paras 6.9.25.12-6.9.25.13, 6.9.25.15, 6.9.27, 6.9.28; exhibit
P1782 (Narrative overview of telephone activity and relevant events), paras 549, 570, 591-592.
9177
Blue 501 activating Sfeir_B in Beirut. Exhibit P1237, p. 2; exhibit P1239, p. 6; exhibit P1122. See also exhibit
P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.35; exhibit P1782 (Narrative
overview of telephone activity and relevant events), paras 695-697; exhibit P1780 (Chronology of relevant events),
p. 21.
9178
At 21:34, Blue 610 activating BRAJNE3/BRAJNE1, Blue 233 activating Sfeir_A. Exhibit P1227 (Call sequence
table of Blue 610), p. 8; exhibits P1122-P1123. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), paras 591, 594.
9179
At 20:22, Green 300 activating BRASIL2/HADATH1, Green 023 activating JALDIB4. Exhibit P1259, p. 336;
exhibit P1305, p. 5672. See also exhibit P1782 (Narrative overview of telephone activity and relevant events),
para. 593.
9180
See also exhibit P1782 (Narrative overview of telephone activity and relevant events), paras 591, 594.
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4780. On 25 January 2005, there were seven network mobile calls using Tripoli cells, all made
to or from Blue 610 in the afternoon. Two were with Blue 864, one was with Blue 967 and the
other four were with Blue 233, which activated cells in Beirut on each occasion.9181 More
specifically:

•

Three of Blue 610’s four calls with Blue 233 on 25 January 2005 occurred shortly before
15:00, with Blue 610 activating cells in central Tripoli.9182 The first was at 14:40 or 14:41
from Blue 610 to Blue 2339183 and the other two were from Blue 233 to Blue 610, at
14:549184 and 14:59:42 or 14:59:58.9185

•

Less than a minute before the third call, at 14:59:03 or 14:59:18, Blue 610 had called Blue
967, again activating a cell in central Tripoli.9186

•

At 15:10, Green 300 called Green 023 which, like Green 300, activated a cell in Beirut.9187

•

Then, at 15:37, Blue 610 made its final call to Blue 233.9188 With that call, Blue 610
activated BEDAOU2 which provided predicted best coverage for Witness 63’s lot.9189

9181

Exhibit P1224, p. 3; exhibit P1227, p. 11; exhibit P1228, p. 8; exhibit P1259, p. 346; exhibit P592.1;
exhibit P1122; exhibit P1123. See also exhibit P1783 (Expert report of Gary Platt—Chronology), para. 745; exhibit
P1782 (Narrative overview of telephone activity and relevant events), para. 727.
9182
Exhibit P1227, p. 11; exhibit P1259, p. 346; exhibit P592.1; exhibits P1122-P1123. See also exhibit P1783 (Expert
report of Gary Platt—Chronology), paras 755-757; exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 728; exhibit P1780 (Chronology of relevant events), p. 22; Gary Platt, T. 21 February 2017,
pp 88-89; exhibit P1889, pp 162-163.
9183
Blue 610 activating TRIPOL4, Blue 233 activating Sfeir_A, exhibit P1227, p. 11; exhibit P1259, p. 346.
9184
Blue 610 activating ASAMRA2/ASAMRA1, Blue 233 activating Sfeir_A, exhibit P1227, p. 11; exhibit P1259,
p. 346.
9185
Blue 610 activating MAARAD2/MINA2, Blue 233 activating Sfeir_A, exhibit P1227, p. 11; exhibit P1259,
p. 346.
9186
MAARAD2. Blue 967 activated a cell in Beirut, Sfeir_B, for this call. Exhibit P1224, p. 3; exhibit P592.1;
exhibit P1122; exhibit P1123. See also exhibit P1783 (Expert report of Gary Platt—Chronology), para. 756; exhibit
P1889, p. 162.
9187
Green 300 activating BRAJNE1, Green 023 activating ROUEIS3. Exhibit P1259, p. 346; exhibit P1305, p. 5700;
exhibit P1123. See also exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 728;
exhibit P1780 (Chronology of relevant events), p. 22; exhibit P1783 (Expert report of Gary Platt—Chronology),
paras 746, 758; Gary Platt, T. 21 February 2017, p. 90; exhibit P1889, pp 162, 164.
9188
Blue 233 activating Bir_El_Abed C. Exhibit P1227, p. 11; exhibit P1259, p. 346.
9189
Exhibit P1227, p. 11; exhibit P592.1. See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 728; exhibit P1780 (Chronology of relevant events), p. 22; exhibit P1783 (Expert report of Gary
Platt—Chronology), p. 198, para. 653, table 82, para. 759; Gary Platt, T. 21 February 2017, pp 91, 93-94, 96; exhibit
P1889, pp 165-167.
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•

After that, still activating cells in Tripoli, Blue 610 exchanged calls with Blue 864 at
16:439190 and 16:49.9191

4781. Blue 610 then activated cells between Tripoli and Beirut when Blue 233 called it at 17:26
or 17:27 on 25 January 20059192 and a cell in Beirut at 18:20.9193 By the end of that day, either
using Tripoli cells, cells in Beirut or ones in between, Blue 610 had been in contact with every one
of the alleged ‘principal six’ in the assassination team except S7,9194 to whom the Prosecution
attributes Blue 324.
4782. The following map, prepared by telecommunications and cell site analysis expert Mr John
Edward Philips, depicts seven of the eight cells providing coverage in Tripoli that Blue 610 used
on 25 January 2005, namely ASAMRA2, BEDAOU2, MAARAD2, MINA2, MINA3, TEBBAN3
and TRIPOL4.9195 The eighth cell, ASAMRA1, is not pictured but provided fragmented predicted
best coverage to a small area in central Tripoli that is visible on the map. The main area of this
cell’s predicted coverage, which is less than 500 metres across, is adjacent to those of TRIPOL4
and ASAMRA2.9196

9190
Blue 610 activating TEBBAN3, Blue 864 activating OUZAI2/CBOURJ3. Exhibit P1227, p. 11; exhibit P1228,
p. 8; exhibit P592.1; exhibit P1123. See also exhibit P1782 (Narrative overview of telephone activity and relevant
events), para. 729; exhibit P1780 (Chronology of relevant events), p. 22; exhibit P1783 (Expert report of Gary Platt—
Chronology), para. 760; Gary Platt, T. 21 February 2017, p. 97; exhibit P1889, pp 171-172.
9191
Blue 610 activating MINA3, Blue 864 activating OUZAI2/ BRAJNE3. Exhibit P1227, p. 11; exhibit P1228, p. 8;
exhibit P592.1; exhibit P1123. See also exhibit P1782 (Narrative overview of telephone activity and relevant events),
para. 729; exhibit P1780 (Chronology of relevant events), p. 22; exhibit P1783 (Expert report of Gary Platt—
Chronology), para. 760; Gary Platt, T. 21 February 2017, p. 97; exhibit P1889, pp 171-172.
9192
Blue 233 activating Borj_Brajneh_2_C, Blue 610 activating AMCHIT1/JBLVIL1. Exhibit P1227, p. 11; exhibit
P1259, p. 346; exhibits P1122-P1123. See also exhibit P1782 (Narrative overview of telephone activity and relevant
events), para. 729; exhibit P1783 (Expert report of Gary Platt—Chronology), para. 761; Gary Platt, T. 21
February 2017, p. 97; exhibit P1889, pp 173-174.
9193
SALOUM2, calling Blue 585 (Sfeir_B). Exhibit P1227, p. 11; exhibit P1229, p. 12; exhibits P1122-P1123. See
also exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 729; exhibit P1783 (Expert
report of Gary Platt—Chronology), para. 761; Gary Platt, T. 21 February 2017, p. 97; exhibit P1889, pp 173-174.
9194
Exhibit P1224, p. 3; exhibit P1227, p. 11; exhibit P1228, p. 8; exhibit P1229, p. 12; exhibit P1239, p. 6; exhibit
P1259, p. 346. See also Gary Platt, T. 21 February 2017, p. 98.
9195
Exhibit P1115 (Expert report of John Edward Philips – 15 Blue mission phones), para. 6.9.62.208, map 26, which
Mr Philips described as providing ‘Detail of the best server coverage of the cells in the immediate vicinity of Tripoli’.
This map also shows some cells that Blue 610 did not activate, namely BAHSAS1, BAHSAS2, BAHSAS3, BALADI1
and TEBBAN1.
9196
Exhibit P592.1.
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Exhibit P1115 (Expert report of John Edward Philips—15 Blue mission phones), p. 310 (map
26)
4783. Mr Platt considered that the sequence of Blue 610’s calls and the call between Green
mobiles in the afternoon of 25 January 2005 was significant because it was consistent with
Blue 610 updating Green 300’s user via that user’s Blue mobile.9197 It also meant that Green 300
was providing an update to Green 023.9198

B.

Submissions

4784. The Prosecution alleges that two men using false names9199 bought the Canter from the
Tripoli dealership on 25 January 20059200 between 15:30 and 16:00.9201 After importing that

9197

Gary Platt, T. 21 February 2017, p. 88.
Gary Platt, T. 21 February 2017, pp 88-89.
9199
Amended consolidated indictment, para. 32 (c).
9200
Amended consolidated indictment, para. 32; Prosecution final trial brief, paras 423, 755 (9), 787, 840, 881;
Prosecution closing submissions, T. 13 September 2018, p. 92, T. 14 September 2018, p. 31.
9201
Amended consolidated indictment, para. 32 (c).
9198
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vehicle to Lebanon, Witness 75 had displayed it for sale at Witness 63’s lot within a few days of
17 December 2004.9202 As Witness 63’s calls to Witness 75 on the sale day were five to ten minutes
apart, call data records prove that only 17 or 25 January 2005 could be the sale date. 9203 Predicted
cell coverage data of the relevant cell sites near the lot do not eliminate either date.9204 But the
preponderance of witness testimony—including about the Canter sale’s timing relative to Eid AlAdha and the Isuzu’s sale—points to 25 January 2005 as the date.9205
4785. Further, Mr Ayyash coordinated the purchase of the Canter, using the Blue and Green
networks as overseen by Mr Badreddine.9206 Blue and Green network activity in this period
confirms 25 January 2005 was the sale date.9207 Around the time of the sale that day, Blue 610
(S6) called Blue 233—attributed to Mr Ayyash—using cells in Tripoli including near the
dealership.9208 One such call occurred one minute after Witness 63’s second call to Witness 75.9209
S6 was Mr Ayyash’s deputy.9210 In the amended consolidated indictment, the Prosecutor alleges
that S6 was one of the Canter’s buyers, with another unidentified person. 9211 In its final trial brief,
the Prosecution submits that S6 ‘supervised’ the Canter’s purchase.9212 Around the sale time
Mr Ayyash also used Green 300 to call Green 023, attributed to Mr Badreddine.9213 Later in the
afternoon, just before leaving Tripoli, Blue 610 also called Blue 864 (S9).9214 Calls by Blue and

9202

Prosecution final trial brief, para. 864.
Prosecution final trial brief, para. 866.
9204
Prosecution final trial brief, para. 867.
9205
Prosecution final trial brief, sub-heading VII.I.7 (a), para. 868.
9206
Amended consolidated indictment, paras 3 (a), 3 (e), 19 (a); Prosecution final trial brief, paras 7, 787; Prosecution
closing submissions, T. 11 September 2018, pp 21, 31-32, T. 13 September 2018, p. 92, T. 14 September 2018, p. 41.
See also Prosecution final trial brief, paras 967-969, 971.
9207
Prosecution final trial brief, paras 869 and following; amended consolidated indictment, para. 32.
9208
Amended consolidated indictment, para. 32 (a); Prosecution final trial brief, paras 423, 806, 841, 872-873;
Prosecution closing submissions, T. 13 September 2018, p. 92, T. 14 September 2018, pp 39, 41. See also Prosecution
final trial brief, para. 15.
9209
Amended consolidated indictment, para. 32 (d); Prosecution final trial brief, para. 872.
9210
Prosecution final trial brief, paras 722, 846, 966, 975; Prosecution closing submissions, T. 11 September 2018,
p. 40, T. 14 September 2018, p. 41.
9211
Amended consolidated indictment, para. 32 (c).
9212
Prosecution final trial brief, para. 854 (iii). See also Prosecution closing submissions, T. 11 September 2018, p. 40,
T. 14 September 2018, p. 39. During Mr Platt’s testimony, Prosecution counsel stated that the evidence ‘does not
identify whether Subject 6 was actually in the showroom or not. It could be consistent either with him being there or
actually being nearby and supervising men who were purchasing the vehicle’. T. 21 February 2017, p. 92.
9213
Amended consolidated indictment, para. 32 (b); Prosecution final trial brief, para. 423; Prosecution closing
submissions, T. 13 September 2018, p. 92, T. 14 September 2018, p. 41; see also Prosecution closing submissions, T.
11 September 2018, pp 31-32.
9214
Prosecution final trial brief, paras 841, 881, see also para. 976.
9203
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Green network users in Tripoli on several days earlier in January suggest they were scouting for a
suitable vehicle.9215 But there were no such calls on 17 January 2005. 9216
4786. On 14 February 2005, the Prosecution submits, the Canter was used in the explosion. Parts
of it, including its engine block, were later found at the crime scene.9217 The Prosecution also
submitted in its final trial brief that all of the circumstances, including the association between the
Canter’s purchase and unusual network activity in an area east of Beirut airport in January 2005, 9218
suggest that that area was used for preparations for the attack, such as preparing a vehicle-borne
improvised explosive device using the Canter.9219
4787. The Ayyash Defence accepts that Witness 75 imported a Canter to Lebanon in December
20049220 and that a finding can be made that its engine block was retrieved from the crime scene
crater.9221 It was in Witness 63’s lot by either late December 2004 or early January9222 and there is
consistent evidence that Witness 63 called Witness 75 twice in a short space of time during
negotiations with its buyers.9223 Further, the sale occurred on either 17 or 25 January 2005.9224
4788. However, the Ayyash Defence argues that no evidence conclusively establishes the sale
date9225 and that it was more likely 17 January 2005 than 25 January 2005.9226 Witnesses testified
that the buyers had stayed less than an hour,9227 and their evidence shows the sale happened

9215

Prosecution final trial brief, paras 15, 420-422, 477 (ii), 875-880. See also Prosecution final trial brief,
paras 755, 816; amended consolidated indictment, para. 26; Prosecution closing submissions, T. 14 September 2018,
pp 40-41.
9216
The Prosecution also specifically submitted that there was no Blue network activity in the Tripoli area on
17 January 2005. Prosecution final trial brief, para. 870.
9217
Prosecution final trial brief, paras 1063-1064, fn. 2200.
9218
The evidence on this issue is summarised in chapter X ‘Chronology of network mobile activity before Mr Hariri’s
assassination on Monday 14 February 2005’, (C) (2) (gg) ‘Monday 17 January 2005’, (ii) ‘Wednesday 19 January
2005’, (kk) ‘Friday 21 to Sunday 23 January 2005’, (ll) ‘Monday 24 January 2005’ and (mm) ‘Wednesday 26 January
2005’.
9219
Prosecution final trial brief, paras 816, 859. See also Prosecution final trial brief, para. 837; Prosecution closing
submissions, T. 14 September 2018, pp 12-13.
9220
Ayyash Defence final trial brief, para. 96.
9221
Ayyash Defence final trial brief, para. 94.
9222
Ayyash Defence final trial brief, para. 96.
9223
Ayyash Defence final trial brief, paras 102-103; Ayyash Defence closing submissions, T. 17 September 2018,
p. 82.
9224
Ayyash Defence closing submissions, T. 17 September 2018, p. 82.
9225
Ayyash Defence final trial brief, paras 38, 99-100.
9226
Ayyash Defence final trial brief, paras 149-157; Ayyash Defence closing submissions, T. 17 September 2018,
pp 82, 84. See also Ayyash Defence final trial brief, para. 126.
9227
Ayyash Defence final trial brief, para. 106; Ayyash Defence closing submissions, T. 17 September 2018, pp 8384.
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between around midday9228 and 14:309229—thus finishing nearly an hour before the relevant pair
of calls on 25 January 2005, at 15:24:49 and 15:36:13.9230 Their evidence about the date was
uncertain, ambiguous and contradictory.9231 The Lebanese investigating officials’ interviewing
techniques undermined the autonomy of their memories9232 and their evidence that the sale was
after Eid Al-Adha is unreliable.9233 Additionally, the dealership’s lack of any systematic recordkeeping practice, and its general attitude toward documentation, make the documents used to
determine that date unreliable.9234 If the dealership received the Isuzu down payment on
17 January 2005, this would not preclude it having sold the Canter that day.9235 Moreover, the
locations of Witness 75’s mobile on 25 January 2005 exclude it as the sale date. 9236
4789. The Prosecution’s allegations about network mobile activity linked to the sale, on both
25 January 2005 and various days before that, are speculative and not proven beyond reasonable
doubt.9237 Furthermore, Mr Ayyash was in Saudi Arabia, not Lebanon, from 15 to 28 January
2005.9238 Yet during that period, on 15 and 25 January, Blue 233’s and Green 300’s calls allegedly
linked to the Canter activated cells in Lebanon. Therefore, Mr Ayyash cannot be those mobiles’
only user9239 and the Prosecution cannot prove that he was involved in procuring the Canter.9240
Lastly, there is no evidence on the Canter’s whereabouts between its sale and 14 February 2005.9241

9228

Ayyash Defence final trial brief, para. 101; Ayyash Defence closing submissions, T. 17 September 2018, p. 83.
Ayyash Defence final trial brief, para. 107; Ayyash Defence closing submissions, T. 17 September 2018, p. 83.
9230
Ayyash Defence closing submissions, T. 17 September 2018, p. 84.
9231
Ayyash Defence final trial brief, paras 109-114.
9232
Ayyash Defence final trial brief, para. 144.
9233
Ayyash Defence final trial brief, paras 141-147.
9234
Ayyash Defence final trial brief, paras 126-131.
9235
Ayyash Defence final trial brief, paras 132-140.
9236
Ayyash Defence final trial brief, sub-heading IV.A.3.iii, paras 115-122; Ayyash Defence closing submissions,
T. 17 September 2018, pp 84-88.
9237
Ayyash Defence final trial brief, paras 94-95, 97, 148; Ayyash Defence closing submissions, T. 17 September
2018, pp 7, 81-82. See also, regarding the limitations of the telecommunications evidence generally, Ayyash Defence
closing submissions, T. 17 September 2018, pp 47 and following.
9238
Ayyash Defence final trial brief, paras 95, 97, 373. See also Ayyash Defence closing submissions, T. 17 September
2018, pp 7, 27, 79-82, 89-121. See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine
Badreddine’, (B) (2) (g) ‘The 2005 Hajj’.
9239
Ayyash Defence final trial brief, para. 373.
9240
Ayyash Defence final trial brief, paras 95, 97.
9241
Ayyash Defence final trial brief, paras 158, 160-161; see also paras 162-167.
9229

Case No. STL-11-01/T/TC

1596 of 2642

18 August 2020

R333582

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

C.

Findings

4790. The Trial Chamber finds that in December 2004, Witness 75 imported a white 2002
Mitsubishi Canter right-hand-drive light commercial truck, with chassis number FE52CE560619
and engine-block number 4D33J01926, to Lebanon from the United Arab Emirates. The Canter
was displayed at Witness 63’s lot, then sold to two men who paid in cash for it and drove it away.
While those men were at the lot on the day of the sale, Witness 63 called Witness 75, regarding
price negotiations, twice within five to 15 minutes.
4791. The dealership’s records generally were inaccurate and or incomplete. The Canter sale date
stated on the desk diary extract, 8 March 2005, is incorrect. The records of the Isuzu’s sale and
witnesses’ testimony, together, suggest the Canter left the dealership before the Isuzu, on a
different day. However, given the general unreliability of the records, this does not establish the
date of the Canter’s sale. Moreover, the dealership witnesses’ memories of the time and date of
the sale in court, ten years after these events, were uncertain. Even when first interviewed, in mid2006, they had no reason to remember that sale specifically and, as all acknowledged, were
influenced by one another’s recollections. Consequently, the witnesses’ evidence on its own
cannot establish the date of the sale either.
4792. There is, however, no reason to disbelieve the witnesses’ evidence. In conjunction with the
records of Witnesses 63’s and 75’s calls, it limits the sale date to either 17 or 25 January 2005.
The locations of the predicted coverage areas of the cells Witness 75’s mobile activated on those
days do not exclude either day, given that coverage data is approximate only and that it is unclear
whether Witness 75 was travelling on foot at all relevant times. The Trial Chamber finds that
25 January 2005 is the more likely date of the Canter’s sale, based on the combination of the call
data records for Witnesses 63’s and 75’s mobiles, the date of Eid, the receipt stubs and the
witnesses’ evidence.
4793. Regarding the Blue and Green network activity in Tripoli on 11, 12, 14, 15, 22 and 25
January 2005, the Trial Chamber has found beyond reasonable doubt that the Canter was used in
the explosion on 14 February 2005.9242 The explosives were in the Canter’s rear when they were

9242

See chapter VI ‘Explosion on 14 February 2005’, (F) (2) (d) (ii) ‘Recovery of Mitsubishi canter parts at the crime
scene after the attack’, for the Trial Chamber’s findings see paras 1308-1316.
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triggered.9243 There can also be no reasonable doubt that this was a deliberate act. 9244 On this basis,
the Trial Chamber is satisfied beyond reasonable doubt that obtaining the Canter was part of the
plot to commit the attack and kill Mr Hariri.
4794. Based on the call data in evidence, the Trial Chamber is also satisfied that the network calls
on 11, 12, 14, 15, 22 and 25 January 2005 occurred and that the users of some Green and Blue
mobiles were in Tripoli and likely near the dealership on those days. Specifically, Green 300 was
there on 11 January, Blue 817 on 12, 14, 15 and 22 January and Blue 610 on 25 January. Further,
as the Trial Chamber has found for reasons set out above that Mr Ayyash remained in Lebanon
from 15 to 28 January 20059245 and was Green 300’s and Blue 233’s sole user, the Trial Chamber
accepts that he made and received the relevant calls on both mobiles during that period.
4795. Due to the times and dates of the network activity in Tripoli and the particular cells used,
it is plausible that that activity concerned—and evidenced—obtaining the Canter in order to use it
in the attack. Although the Trial Chamber does not consider that Mr Ayyash’s calls with Green
023 on 15 and 25 January were part of hierarchical call flows as the Trial Chamber has defined
that term,9246 those calls could still have been relaying information or instructions about this issue,
given their coincidence in time with Blue 817’s and 610’s calls activating Tripoli cells on those
days. However, there is insufficient evidence for the Trial Chamber to determine beyond
reasonable doubt either any particular network mobile user’s role in the Canter’s purchase, or what
any of them did afterwards to prepare it for use in the explosion on Monday 14 February 2005.

9243

See chapter VI ‘Explosion on 14 February 2005’, (F) (2) (d) (ii) d. ‘Findings’.
The Trial Chamber’s specific findings on the intention required to prove each of the crimes charged are in chapter
XIV ‘Legal findings on elements of the crimes and Individual criminal responsibility’.
9245
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (B) (2) (g) ‘The
2005 Hajj’, for the Trial Chamber’s findings see paras 3356-3410.
9246
See chapter XIV ‘Legal findings on elements of the crimes and Individual criminal responsibility’, (B) (3)
‘Whether Mustafa Amine Badreddine had a role in the conspiracy’.
9244
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XII.

CLAIM OF RESPONSIBILITY FOR THE ATTACK
ON RAFIK HARIRI
A.

Introduction and preliminary issues

4796. On the afternoon of Monday 14 February 2005, some hours after the successful attack on
Mr Hariri’s life, international media outlets broadcast a claim of responsibility for the attack in
which a twenty-two year old Palestinian, Mr Ahmad Abu Adass, claimed responsibility for the
attack on behalf of an unknown fundamentalist group called El-Nusra-wal-Jihad-fi-Bilad-El-Sham
‘Victory and Jihad in Greater Syria’. His family had reported him missing a month earlier.
4797. The Prosecutor’s case is that the claim of responsibility was false and that the
fundamentalist group is fictional. Rather, Mr Badreddine, Mr Merhi, Mr Oneissi and Mr Sabra
were responsible for manufacturing a false claim of responsibility to deflect attention away from
the true perpetrators of the attack.
4798. Mr Badreddine is alleged to have monitored, and together with Mr Merhi, coordinated the
preparation of the false claim of responsibility.9247 Mr Oneissi and Mr Sabra, under Mr Merhi’s
coordination, are alleged to have participated in Mr Abu Adass’s disappearance for the purpose of
creating a false claim of responsibility. Before the attack, Mr Merhi is alleged to have coordinated
their activities ‘in order to identify and effect the disappearance of a suitable individual’, Mr Abu
Adass, ‘who would be used to make the video-taped false claim of responsibility’.9248
4799. Immediately after the attack, and under Mr Merhi’s coordination, Mr Oneissi and Mr Sabra
are alleged to have participated in disseminating statements falsely attributing responsibility for
the attack, ensuring the delivery of the video and a letter to Al-Jazeera, and that the video would
be broadcast.9249
4800. Their role in the claim of responsibility is the sole basis for Mr Merhi’s, Mr Oneissi’s and
Mr Sabra’s alleged criminal responsibility. The core events of the false claim plot were:

9247
9248
9249

Amended consolidated indictment, para. 3 (e).
Amended consolidated indictment, para. 3 (d).
Amended consolidated indictment, para. 3 (b)-(c).
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•

the conspirators identifying a suitable person to make the false claim—namely Mr Abu
Adass, who was a young introverted person with strong religious leanings—in the Arab
University Mosque in Beirut. Mr Oneissi befriended Mr Abu Adass by pretending to be
‘Mohammed’, who needed assistance in learning how to pray; 9250

•

effecting the disappearance of Mr Abu Adass from his home on Sunday 16 January 2005:
‘Mohammed’ also participated in this;

•

creating a video in which Mr Abu Adass falsely claimed responsibility for the attack on
Mr Hariri; and

•

disseminating and publishing the false claim via media outlets immediately after the
assassination on Monday 14 February 2005.9251

4801. The Prosecutor alleges that Mr Merhi and Mr Badreddine used their Green network
mobiles, respectively Green 071 and Green 023, exclusively to ‘exchange information’ and ‘to
coordinate the acts done in furtherance of the conspiracy’.9252 Mr Merhi coordinated the false
claim, and he, Mr Oneissi and Mr Sabra communicated for this purpose on their three personal
mobiles. The Prosecution termed these the ‘Purple phones’. These, according to the amended
consolidated indictment, were ‘a group of three phones, which were used from at least 1 January
2003 until 16 February 2005’ and ‘were used to communicate amongst each other and to
communicate with others outside the group’. Further, they ‘were used to coordinate the false claim
of responsibility’.9253
4802. To prove this aspect of its case, the Prosecution led telecommunications and cell site
evidence of the movements of the Purple mobiles, namely Mr Merhi’s Purple 231, Mr Oneissi’s
Purple 095 and Mr Sabra’s attributed Purple 018;9254 and of communications between
Mr Badreddine’s Green 023 and Mr Merhi’s attributed Green 071. The Prosecution alleges that

9250

In the amended consolidated indictment, the Prosecutor alleges that Mr Oneissi was ‘Mohammed’.
Amended consolidated indictment, paras 23, 23 (d), 27-29, 44.
9252
Amended consolidated indictment, para. 19 (a).
9253
Amended consolidated indictment, paras 15 (e), 16, 19 (d).
9254
These are pleaded to be the personal mobiles of Mr Merhi, Mr Sabra and Mr Oneissi between 2003 and 2005.
Amended consolidated indictment, para. 16.
9251
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behavioural patterns of their mobiles show that Mr Oneissi and Mr Sabra coordinated the false
claim, and that Mr Merhi coordinated it.
4803. It also called evidence of what occurred in the mosque in January 2005, and from Mr Abu
Adass’s family, friends and associates. Finally, it presented evidence from those who received and
broadcast the video on the afternoon of Monday 14 February 2005.
4804. The Trial Chamber has found that Mr Merhi was the sole user of his personal mobile
Purple 231 from 19 December 2002 to 15 February 2005, and that another colour-coded mobile,
the Grey mobile, was unequivocally his from 21 February 2004 to 16 April 2005.9255 It has also
found that Mr Oneissi was the principal user of his personal mobile Purple 095 from at least 9
January 2003 until 16 February 2005,9256 and that Mr Badreddine used Green 023 from at least
Monday 6 September 2004 until Monday 14 February 2005. 9257
4805. The evidence, however, was insufficient to establish that Mr Merhi was using Green
071.9258 Similarly, the Trial Chamber could not conclude that Mr Sabra was the sole, main or
principal user of Purple 018 in the period pleaded, from 22 December 2004 to 14 February
2005.9259 Notwithstanding this, the Trial Chamber has carefully reviewed the evidence on the
mobiles’ activity, call patterns and cell activations, including that of Green 071 and Purple 018, in
the preparation and delivery of the claim of responsibility for the attack on Mr Hariri’s life. This
is consistent with considering the totality of the evidence led against the Accused. For the purposes
of analysis here, and to do justice to the Prosecution’s case—and even though the Trial Chamber
cannot positively find that Mr Sabra was the user of Purple 018—the analysis below proceeds on
the assumption that Mr Sabra was Purple 018’s single user.

9255

See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) (9) (c) ‘The
Grey mobile’ and (d) ‘Purple 231’.
9256
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (D) ‘Hussein
Hassan Oneissi—Purple 095’.
9257
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (F) (7) ‘Green
023’.
9258
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) (9) (e)
‘Green 071’.
9259
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (E) ‘Assad
Hassan Sabra—Purple 018’.
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1.

‘Associate Purple’ mobiles

4806. Another aspect of the case was the role of what the Prosecution termed ‘Associate Purple’
mobiles or ‘Purple associates’. They were neither pleaded in the amended consolidated indictment
nor in the Prosecution’s pre-trial briefs. The three Purple mobiles were all in contact with Purple
associate 744, attributed to Mr Merhi’s brother, and Purple associate 375. 9260 The Purple mobiles
were also in contact with the other three Purple associates, numbers 415, 251 and 472, although
number 472 had only two calls with Mr Oneissi’s Purple 095, in November 2004. 9261
4807. In opening the case, Prosecution counsel submitted, regarding Mr Merhi, that seven prepaid mobile telephones were mutual contacts of the three ‘principal’ Purple mobiles and of each
other. This was particularly during the time of the luring and abduction of Mr Abu Adass in late
December 2004 and mid-January 2005, and the delivery of the false claim of responsibility in the
afternoon of 14 February 2005.9262
4808. The Trial Chamber received into evidence the call sequence tables of five Associate Purple
mobiles,9263 and heard evidence from the Prosecution’s criminal network expert, Mr Gary Platt, of
the call activities of Purple associate 744 and Purple associate 375. The Prosecution did not bring
any evidence as to who used Purple associate 375. 9264
4809. In its final trial brief, the Prosecution referred a number of times to these two mobiles, in
one place arguing that ‘Two additional phones are associated with the group through their contact
and call patterns, particularly during the period of ABU ADASS’ abduction (Purple Associate 744
[Abbas Habib MERHI] and Purple Associate 375)’.9265 The brief, however, contains no
explanation as to their role in anything pleaded in the amended consolidated indictment.

9260

See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) (2) (d)
‘Contact profile’; exhibit P1342 (Call sequence table of Associate Purple 744); exhibit P1339 (Call sequence table of
Associate Purple 375); exhibit P527 (Call sequence table of Purple 231); exhibit P1221 (Call sequence table of Purple
018); exhibit P1223 (Call sequence table of Purple 095).
9261
Exhibit P527; exhibit P1221, exhibit P1223; exhibit P1327 (Call sequence table of Associate Purple 472); exhibit
P1350 (Call sequence table of Associate Purple 251); exhibit P1361 (Call sequence table of Associate Purple 415).
9262
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 39; Decision on joinder; Trial
management decision.
9263
Exhibits P1327, P1339, P1342, P1350 and P1361.
9264
Exhibit P1962.1 (Attribution report of Andrew Donaldson regarding Mr Merhi), para. 44 (p. 21).
9265
Prosecution final trial brief, para. 504. At para. 776, it states that on Sunday 16 January 2005 ‘all three Purple and
the two Purple Associate phones (744 & 375) became inactive in a synchronised manner’, but without explaining its
significance.
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4810. At the end of the case, the alleged role of these additional Associate Purple mobiles was
not clear; hence no findings are made on this.

2.

Rule 158 witnesses

4811. As a preliminary yet essential matter, the Trial Chamber notes that much of the evidence
as to Mr Abu Adass’s background and the ‘Mohammed’ story comes from witnesses who did not
testify in court.
4812. They were his father, Mr Taysir Abu Adass, who died in March 2005, Witness PRH056
and Mr Ziad Ramadan, who was a friend and former workmate. Mr Taysir Abu Adass was
deceased, and neither Witness 56 nor Mr Ramadan appeared in court. The Trial Chamber
determined, on the Prosecution’s application, and over the objections of Defence counsel, that the
latter two were ‘unavailable’ to appear in court and testify, and thus admitted their evidence in
statement form under Rule 158.9266
4813. The Trial Chamber received into evidence: eleven statements from Witness 56, five on the
Prosecution’s application, and six on the Sabra Defence’s application; 9267 eight from Mr Ramadan,
being three on the Prosecution’s and five on the Sabra Defence’s applications;9268 and nine from
Mr Taysir Abu Adass, namely two tendered by the Prosecution and seven by the Sabra Defence. 9269
4814. The Rule 158 evidence of these witnesses, on many points, is hearsay. Their statements,
which are themselves a form of hearsay as out of court statements, contained other hearsay
evidence—primarily as to what Mr Abu Adass had said or done—resulting in several levels of
hearsay. In some instances, the source of the information in the statements is unclear. This

9266

Rule 158 provides for the admission of the evidence of unavailable persons, that is, persons who have died, who
can no longer with reasonable diligence be traced or who are for good reason otherwise unavailable to testify orally.
Evidence under Rule 158 could be in the form of a written statement, any other reliable record of what the person has
said, written or otherwise expressed or a transcript of a statement, whether or not it is in the form prescribed by the
Rules. Witness 56 was to testify before the Tribunal, but ultimately did not. Decision admitting evidence under Rule
158 (Witness PRH056); Decision admitting statements of Witness PRH056 under Rule 158. Mr Taysir Abu Adass
died shortly after the assassination. Decision on admission of statements of Witness PRH402 and Witness PRH636.
Mr Ramadan was unwilling to testify due to his seven-year detention without charge, in a Syrian prison. Rule 158
decision Witness PRH103, paras 7, 35-38.
9267
These are exhibits P2128, P2129, P2130, P2131, P2132, 5D474, 5D475, 5D476, 5D477, 5D510 and 5D511.
9268
Exhibits P1774, P1775, P1776, 5D469, 5D470, 5D471, 5D472 and 5D473.
9269
Exhibit P461, which contains two statements, and exhibits 5D512, 5D513, 5D514, 5D515, 5D516, 5D517 and
5D518, which contain records of and reports on interviews with the witness. See Decision on admission of statements
of Witness PRH402 and Witness PRH636, para. 24.
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inevitably affects its reliability and how the Trial Chamber can use the evidence. Hence, and in
accordance with the relevant international legal standards on assessing evidence,9270 the Trial
Chamber has taken a cautious approach in considering this evidence.
4815. The Merhi Defence submits that the Trial Chamber must examine their statements with
caution because of the witnesses’ links with Mr Abu Adass.9271 The Oneissi and Sabra Defence
argue that this hearsay evidence, untested by the Defence, is fundamentally unreliable.9272 The
Oneissi Defence also argues that because the Prosecution alleges that Mr Oneissi was
‘Mohammed’, meaning that the evidence goes to his acts and conduct, findings on this should not
be based on hearsay evidence.9273
4816. The Trial Chamber notes, however, that both the Prosecution and Defence selectively
relied upon parts of the Rule 158 statements in support of their own cases, notwithstanding their
opposition at the time of proposed admission to Rule 158 statements tendered by the opposing
Party. This is of course permissible, as evidence may be used selectively. A witness may be
truthful, or reliable, on one point but not on another, and the truthful or reliable evidence, for
example, could be corroborated.9274
4817. The Prosecution, while relying in general on the Rule 158 witnesses in making its case
about the ‘Mohammed’ story, considers Witness 56’s evidence unreliable as to the date(s) on
which Mr Abu Adass met ‘Mohammed’.9275 The Oneissi Defence, however, relies on these
witnesses to show that Mr Abu Adass had become more religious and had religious materials on
his computer,9276 spent long hours at his computer,9277 and was sometimes approached by young
people looking for religious guidance in the mosque.9278
4818. The Sabra and Merhi Defence rely on the witnesses to support their case that a friend of
Mr Abu Adass with alleged links to jihad and in particular al-Qaeda, Mr Khaled Taha, telephoned

9270

See chapter III ‘Assessment of evidence’, (C) (6) ‘Hearsay evidence'.
Merhi Defence final trial brief, para. 477.
9272
Oneissi Defence final trial brief, paras 246-254, 308-312; Sabra Defence final trial brief, para. 623.
9273
Oneissi Defence final trial brief, paras 240-245.
9274
For example, Kupreškić andothers Appeal Judgment, paras 332-333, and other legal authorities cited at para. 300,
in chapter III ‘Assessment of evidence’, (D) (1) ‘Witness testimony'.
9275
Prosecution final trial brief, paras 519, 522-525.
9276
Oneissi Defence final trial brief, paras 265-266.
9277
Oneissi Defence closing submissions, T. 20 September 2018, pp 23-25.
9278
Oneissi Defence final trial brief, paras 323-324.
9271

Case No. STL-11-01/T/TC

1604 of 2642

18 August 2020

R333590

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

the Abu Adass landline on the night before the disappearance.9279 The Merhi Defence also relies
on the Rule 158 witnesses to support the argument that, in the video claiming responsibility, Mr
Abu Adass’s appearance had changed.9280
4819. Where the out-of-court statements of these witnesses, which were not subject to crossexamination, deal with contested issues, the Trial Chamber has examined whether any other
evidence that Defence counsel could challenge in court could corroborate the hearsay evidence.
This is consistent with the Trial Chamber’s decisions on how to treat this evidence, namely that
the Defence’s inability to cross-examine these witnesses requires a careful examination of the
weight that can be given to their evidence. 9281 Accordingly, the Trial Chamber has only relied upon
the evidence in the Rule 158 statements on matters that are either uncontroversial or
uncontested.9282
4820. The Trial Chamber has carefully examined the Prosecution’s final trial brief on this issue.
The Prosecution there appears not to have distinguished between the statements received into
evidence under Rule 158 and testimony from witnesses who appeared in court, meaning that their
evidence could be challenged in questioning. The Prosecution has consistently used the Rule 158
evidence, and footnoted it, but without noting that the evidence was untested in court. It has done
this without differentiating the different types of testimony. No submissions were made about this
in the lengthy ‘Evaluation of evidence’ section of its final trial brief. 9283
4821. Further, the Prosecution made no submissions as to why the Trial Chamber should treat
the Rule 158 testimony in the manner it apparently suggests, namely, by simply referring to it
without distinction as if the evidence were as reliable as the testimony of witnesses who were, or
could have been, questioned by the Parties and Judges in court.

9279

Merhi Defence final trial brief, paras 514, 517; Sabra Defence final trial brief, paras 21, 24, 36, 636.
Merhi Defence final trial brief, para. 518. Unlike the Sabra and Oneissi Defence, the Merhi Defence does not
argue that the Trial Chamber should not rely on the Rule 158 witnesses in general.
9281
Rule 158 decision Witness PRH103, para. 48; Decision denying Merhi Defence certification to appeal Rule 158
decision (Witness PRH103), para. 7; Decision denying Sabra Defence certification to appeal Rule 158 decision
(Witness PRH103), para. 6; Decision denying Oneissi Defence certification to appeal Rule 158 decision (Witness
PRH103), paras 9-10; Decision admitting evidence under Rule 158 (Witness PRH056), para. 51; Decision denying
certification to appeal of 1 February 2018, paras 20, 25; Decision denying certification to appeal (Rule 158 admission),
paras 21, 23.
9282
See chapter III ‘Assessment of evidence’, (C) (6) ‘Hearsay evidence'.
9283
Prosecution final trial brief, paras 28-79.
9280
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4822. The closest the final trial brief comes to distinguishing between the two types of evidence
appears to be at paragraphs 512 to 513. There, the Prosecution submits that the evidence of one
witness (Mr Ramadan) is corroborated by ‘the independent evidence of’ another (Witness 87) who
did testify. And further, that the ‘Mohammed’ story is corroborated by a witness who encountered
a ‘Mohammed’ in the mosque.9284 In that section of the brief, the Prosecution relies heavily on
Witness 56’s and Mr Ramadan’s statements.9285 However, it does this without explaining either
how the live testimony corroborates the hearsay Rule 158 evidence, or why the Trial Chamber
should find the Rule 158 evidence reliable or credible. In oral closing submissions, Prosecution
counsel submitted that the Prosecution ‘relies upon the admitted statements and testimony of four
witnesses’, two of whose testimony was admitted under Rule 158. 9286
4823. Finally, the Oneissi Defence, in its final trial brief submitted that the Trial Chamber,
pursuant to Rule 140 and to avoid an injustice, ‘should reconsider its erroneous decision to admit’
the evidence of Witness 56, Mr Taysir Abu Adass and Mr Ramadan.9287 The Trial Chamber has
decided, generally, to give Witness 56’s and Mr Ramadan’s Rule 158 statements little weight, and
to give some contested portions no weight. It has given some limited weight to Mr Taysir Abu
Adass’s evidence. In these circumstances, reconsideration is unnecessary.

3.

Mr Ziad Ramadan (Witness PRH103)

4824. Another preliminary point is of Mr Ramadan’s background; the information below comes
from his witness statements that were received into evidence, international reports relating to his
detention in Syria and a Prosecution investigatory statement.
4825. Mr Ramadan is a Syrian national, who worked with Mr Abu Adass. The two sometimes
spoke by telephone and Mr Ramadan visited Mr Abu Adass at his home. The Lebanese
investigating authorities arrested Mr Ramadan in Beirut on the evening of Wednesday 16 February

9284

In oral closing arguments, Prosecution counsel said, ‘For the evidence regarding Mohammed, the Prosecution
relies upon the admitted statements and testimony of four witnesses: Two protected witnesses who testified in court,
including PRH087; and two other witnesses who the Chamber determined were unavailable, PRH056 and PRH103,
that being Mr. Ziad Ramadan.’, T. 13 September 2018, p. 35.
9285
And also in analysing Mr Abu Adass’s character, for example, at para. 530 in footnoting to the Rule 158 statements
of Mr Taysir Abu Adass, Mr Ramadan and Witness 56.
9286
Namely, Witness 56 and Mr Ziad Ramadan—and two witnesses who testified in court; Prosecution closing
submissions, T. 13 September 2018, p. 35 (Mr T. Adhihetty).
9287
Oneissi Defence final trial brief, paras 206-262.
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2005 because of his contacts with Mr Abu Adass. He provided a statement, but was not charged,
and was released the next day, on Thursday 17 February 2005. 9288
4826. In the first week of March 2005, Mr Ramadan left for Syria because the Lebanese
authorities had discovered on 16 February 2005 that his residence permit had expired. He fled out
of fear of rearrest. On 21 July 2005, he voluntarily surrendered to the Syrian intelligence services,
who were looking for him. The Syrian authorities detained and interrogated him and asked several
times why he had escaped from Lebanon.9289
4827. Mr Ramadan was detained, it appears without charge or trial, for the next seven years in
the Syrian prison system. During his detention, according to international reports, he was severely
mistreated. After his release in 2012, he fled Syria.9290
4828. Mr Ramadan’s detention in Syria was the subject of international reports, including by the
UN Human Rights Council’s Working Group on Arbitrary Detention in 2009. It reported that his
deprivation of liberty was ‘arbitrary, being in contravention of Articles 9 and 19 of the International
Covenant on Civil and Political Rights’ and requested the Syrian government to ‘take the necessary
steps to remedy the situation’, which in its opinion would amount to immediately releasing Mr
Ramadan and to accord him appropriate reparation.9291 The Trial Chamber did not receive
evidence on the exact date of Mr Ramadan’s release from Syrian custody. 9292
4829. Mr Ramadan was on the Prosecution’s witness list with the pseudonym Witness PRH103,
but, during the trial, he informed Prosecution officials that he did not wish to testify. The Special

9288

Exhibit P1775 (Witness statement of Ziad Ramadan, UNIIIC, 1 December 2005), p. 1, paras 7, 10-11, 36-37, 63,
68-69 (ERNs 205565-205566, 205569, 205571-205572).
9289
Exhibit P1775 (Witness statement of Ziad Ramadan, UNIIIC, 1 December 2005), paras 7, 13, 19 (ERNs 205565205567).
9290
Rule 158 decision Witness PRH103, paras 6-7, 12, 14.
9291
UN Human Rights Council, Working Group on Arbitrary Detention, Opinion No. 24/2010 (Syrian Arab Republic),
UN Doc. A/HRC/WGAD/2010/24, 24 February 2012, ERNs D0487247-D0487250; UN Human Rights Council,
Report of the Special Rapporteur on the independence of judges and lawyers, Leandro Despouy, Addendum –
Situation in Specific Countries Territories, UN Doc. A/HRC/11/41/Add.1, 19 May 2009, ERNs D0487452,
D0487454-D0487455, paras 301, 305; Human Rights Watch, ‘Syria: Free Man Falsely Held as Witness’, 23 July
2010, ERNs D0487279-D0487281.
9292
An NGO, the Damascus Center for Human Rights Studies, referred to in the Prosecution motion tendering Mr
Ramadan’s statements, (F2601, Prosecution Motion to Admit Two Statements and an Interview Transcript of
PRH103, 23 May 2016, at para. 17 (ix)) reported on 22 August 2011 that Mr Ramadan had been sentenced to six years
imprisonment, that he should accordingly have been released in July 2011, but that Syria refused to do so, see
https://www.alkarama.org/en/articles/syria-ziad-ramadan-remains-detained-despite-end-sentence-and-wgad-opinioncalling-his.
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Tribunal has no agreement with his country of residence with regard to compelling his
testimony;9293 the result was that he did not testify in court.
4830. Accordingly, and on the Prosecution’s application, the Trial Chamber admitted three
statements—that Mr Ramadan provided between 16 February 2005 and 22 May 2006 to the
Lebanese investigating authorities and the UNIIIC9294—into evidence under Rule 158.9295 In
deciding on the statements’ prima facie reliability—there being no issue as to their relevance to
the proceedings—and hence admissibility, the Trial Chamber examined the circumstances of the
taking of the statements, their internal consistency and corroboration by any evidence already
heard by the Trial Chamber.9296 In support of its application, the Prosecution submitted a statement
from an investigator9297 concerning the circumstances of Mr Ramadan’s interview by the UNIIIC
in May 2006, during his detention in Syria. The investigator did not notice any signs then that Mr
Ramadan had been physically abused.9298
4831. During his detention in Syria, Mr Ramadan was interrogated by the Syrian authorities, and
he provided statements relating to Mr Abu Adass. The Sabra Defence sought the admission into
evidence of these statements.9299 The Trial Chamber held that although they were made when Mr
Ramadan was in custody, none of the Parties had sought to cast doubt on their accuracy, reliability
or voluntariness. The Trial Chamber closely examined them and decided that they had sufficient
probative value for admission into evidence in the interests of fairness and for a complete picture
of what had occurred.9300 That decision, however, was for the purpose of deciding their

9293

Rule 158 decision Witness PRH103, paras 14-16.
On 1 December 2005, investigators from the UNIIIC interviewed the witness at a hotel in Damascus. The Syrian
authorities took him from custody to the hotel for the interview. He provided the investigators with a written statement.
Exhibit P1775 (Witness statement of Ziad Ramadan, UNIIIC, 1 December 2005).
9295
The statements received exhibit numbers P1774 to P1776. The Trial Chamber thereafter denied applications by
the Merhi Defence, Sabra Defence and Oneissi Defence to certify for interlocutory appeal the admission of the
statements. Decision denying Merhi Defence certification to appeal Rule 158 decision (Witness PRH103); Decision
denying Sabra Defence certification to appeal Rule 158 decision (Witness PRH103); Decision denying Oneissi
Defence certification to appeal Rule 158 decision (Witness PRH103).
9296
Rule 158 decision Witness PRH103, paras 39, 42, 44, 47.
9297
Statement of Mr Alasdair Macleod, dated 5 December 2016, which is not in evidence.
9298
Mr Macleod’s statement was provided to the Trial Chamber, the Parties and participants via the Special Tribunal’s
Legal Workflow system, following a request by the Trial Chamber for further information. F2870, Prosecution Second
Further Submissions pursuant to the Trial Chamber Request regarding PRH103, 5 December 2016, para. 1.
9299
Exhibits 5D469 to 5D473. The Trial Chamber thereafter denied an application by the Prosecution to certify for
interlocutory appeal the admission of the statements. Decision denying Prosecution certification to appeal Rule 158
decision (Witness PRH103).
9300
Rule 158 decision Witness PRH103, paras 49-52.
9294
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admissibility, as opposed to how much weight the Trial Chamber could give to them in evaluating
the evidence in its deliberations.

B.

Making the claim of responsibility for the attack

4832. In the immediate aftermath of the explosion on 14 February 2005, Beirut was in a state of
chaos and crisis. The Trial Chamber received evidence of an atmosphere of turmoil that included
the overloading of the mobile networks and a breakdown in communications.
4833. People were desperately trying to obtain information about family and friends. The crime
scene, as is detailed above,9301 was swamped with emergency and security personnel, journalists
and many others who should not have been there, including people looking for their loved ones. It
was at first unclear whether Mr Hariri had survived the attack. When his death was announced, the
obvious question was of ‘who was responsible’. It was in this setting, but before Mr Hariri was
officially confirmed dead, that the Beirut offices of Reuters and Al-Jazeera received calls claiming
responsibility for the attack.
4834. The Prosecution case is that the claim of responsibility was made by four telephone calls—
one to Reuters and three to Al-Jazeera—and a video and accompanying letter, which were put in
a cardboard box in a tree near the Al-Jazeera office.9302
4835. It relies on the Purple mobiles’ call data records and cell site evidence to show that Mr
Oneissi and Mr Sabra, coordinated by Mr Merhi, participated in the delivery and dissemination of
the false claim.9303 The amended consolidated indictment explicitly pleads that either Mr Oneissi
or Mr Sabra made the call to Reuters, the first and third calls to Al-Jazeera, and that Mr Sabra
made the second call to Al-Jazeera.9304 For the third call to Al-Jazeera—the fourth in time that
afternoon—the pleading is that Mr Oneissi or Mr Sabra ‘demanded with menace that Al-Jazeera
broadcast the video, which was done shortly after’. 9305

9301
9302
9303
9304
9305

See chapter VI ‘Explosion on 14 February 2005’, (C) ‘The explosion and immediate aftermath’.
Amended consolidated indictment, para. 44 (a)-(b), (d)-(e).
Amended consolidated indictment, para. 44.
Amended consolidated indictment, paras 3 (b)-(d), 48 (c) (ii), 64 (f) (ii), 66 (f) (ii), 68 (h) (ii), 70 (h) (ii).
Amended consolidated indictment, para. 44 (g).
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1.

Evidence

4836. Those involved in making the claim of responsibility called Reuters and Al-Jazeera from
four different payphones in Beirut on Monday 14 February 2005. On the Prosecution case, the
calls were made at 14:11, 14:19, 15:27 and 17:04.9306 The map below shows where these
payphones were; they are labelled one to four, and the offices of Al-Jazeera and Reuters and the
tree are also marked.

Exhibit P1923 (Chronology PowerPoint presentation – 13 February 2005 to 16 February 2005),
slide 146

(a)

Call to Reuters at 14:11

4837. Witness PRH012—who worked for the Reuters news agency in Beirut—was working at
the office on 14 February 2005 when she heard the explosion. She left and went to the blast scene,
9306

Amended consolidated indictment, para. 44 (a)-(b), (d), (g).
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taking about seven to eight minutes to get there by taxi and on foot, where she saw that cars were
still exploding. She stayed for about half an hour and returned to the office. 9307
4838. Less than half an hour later, while watching news coverage about the explosion, the
telephone rang. The witness answered and heard a male voice saying: ‘Write, write down’. She
asked, ‘Who’s speaking?’ to which the caller replied, ‘Keep quiet and write’.9308 He then read a
statement, which she recalled as follows:
We, the Nusra and Jihad group in the Greater Syria, on this day have given due punishment
to the infidel Rafik Hariri, so that he may be an example to others of his sort. God is our
witness, God is a witness to what we’re saying.

9309

4839. The caller, according to the witness, spoke classical Arabic with an accent that sounded
unnatural and unusual.9310 She felt that the caller was over-pronouncing certain letters and used a
dialect close to a Palestinian one.9311 She did not hear any background noise on the other end of
the line.9312
4840. According to call data records, at 14:11, the Reuters news agency received a 41-second
call using telecard 6162569.9313 It was made from a public payphone9314 near Abou Shaker
Square—El-Mazraa, Abou Shaker Street next to Mufti Hasan Khaled Organization for
Education—set on a triangle shaped concrete island in a busy square.9315

9307

Witness PRH012, T. 14 July 2015, pp 11-15.
Witness PRH012, T. 14 July 2015, pp 17, 58; exhibit P509 (Report of interview with Witness PRH012), p. 1.
9309
Witness PRH012, T. 14 July 2015, pp 17-18, 60; exhibit P509 (Report of interview with Witness PRH012), p. 1.
9310
Witness PRH012, T. 14 July 2015, pp 18-19, 21, 23.
9311
Witness PRH012, T. 14 July 2015, pp 18, 22-23, 28-29, 31.
9312
Witness PRH012, T. 14 July 2015, pp 73-74; exhibit P509, p. 1.
9313
Exhibit P506 (Call sequence table of the Reuters landline, 14 February 2005), p. 3; exhibit P546 (Call history of
telecard with serial number 6162569 on 14 February 2005); exhibit P1970 (Slimmed down call sequence table of the
Reuters landline showing a telecard call on 14 February 2005), p. 3; Witness PRH012, T. 14 July 2015, pp 9-10. See
also exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1222; exhibit P1780 (Chronology of relevant
events), p. 32; exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 1061; exhibit P1923
(Chronology PowerPoint presentation – 13 February 2005 to 16 February 2005), slide 151.
9314
The payphone number was 1819312. Exhibit P506, p. 3; exhibit P546; exhibit P1970, p. 3. See also exhibit P1783
(Expert report of Gary Platt – Chronology), para. 1222; exhibit P1780, p. 32; exhibit P1923, slide 151; exhibit P1782,
para. 1084.
9315
Exhibit P1412 (Statement of Glenn Williams), pp 3, 9-12, 34; exhibit P546. See also exhibit P1923.8 (Snapshots
112, 113 and 114 to Chronology PowerPoint), p. 5 (snapshot 114); Gary Platt, T. 15 March 2017, pp 35-36.
9308
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4841. The amended consolidated indictment pleads that either Mr Oneissi or Mr Sabra made this
call.
(b)

First call to Al-Jazeera at 14:19

4842. On 14 February 2005, at the time of the explosion, Mr Ghassan Ben-Jeddo, Al-Jazeera’s
Beirut bureau chief,9316 and Witness PRH007, a film director working there, were in Al-Jazeera’s
then new Beirut office.9317
4843. They went outside and then headed towards the main Al-Jazeera office in the centre of
Beirut, near a government building.9318 About thirty minutes after the explosion, Mr Ben-Jeddo
reached the main office.9319
4844. Mr Ben-Jeddo watched Mr Hariri’s Al-Mustaqbal TV announce his death. Shortly
afterwards Al-Jazeera’s landline received a call.9320 While Mr Ben-Jeddo was uncertain as to the
exact timing of the call, he was confident that this call followed the announcement of Mr Hariri’s
death on Al-Mustaqbal TV.9321 Witness PRH006, an editor at Al-Jazeera, answered the call.9322
4845. The witness heard a male voice telling her to take a paper and a pen because he had a
statement to make. The caller then started dictating quickly. 9323 When the witness could not follow

9316

Ghassan Ben-Jeddo, T. 8 July 2015, pp 57, 69; Witness PRH006, T. 23 June 2015, p. 24.
Ghassan Ben-Jeddo, T. 8 July 2015, pp 60, 63, 65, 75; Witness PRH007, T. 24 June 2015, pp 61-62; exhibit P491
(Statements of Witness PRH007), p. 11.
9318
Ghassan Ben-Jeddo, T. 8 July 2015, pp 61, 65-66; Witness PRH007, T. 24 June 2015, pp 60, 62; exhibit 5D167
(Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), paras 41-42; exhibit P491 (Statements of
Witness PRH007), p. 11. See also exhibit P496 (Extract from Zawarib Greater Beirut Atlas, exhibit P298, annotated
by Ghassan Ben-Jeddo).
9319
Ghassan Ben-Jeddo, T. 9 July 2015, p. 81; Witness PRH006, T. 23 June 2015, pp 25, 36, T. 24 June 2015, pp 2325; exhibit 5D163 (Statement of Witness PRH006), pp 1-2.
9320
The number was 1999449. Ghassan Ben-Jeddo, T. 8 July 2015, pp 76-78, 80-81, T. 10 July 2015, pp 96-97; exhibit
5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 42; exhibit 3D305 (Call sequence
table of the Al-Jazeera landline, 14 February 2005); exhibit P1971 (Slimmed down call sequence table of the AlJazeera landline showing telecard calls on 14 February 2005).
9321
Ghassan Ben-Jeddo, T. 8 July 2015, pp 81-82, T. 10 July 2015, p. 97.
9322
Witness PRH006, T. 23 June 2015, pp 23, 40; Ghassan Ben-Jeddo, T. 8 July 2015, pp 76-77, 82; exhibit 5D163
(Statement of Witness PRH006), p. 2; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September
2007), para. 42.
9323
Witness PRH006, T. 23 June 2015, pp 41, 52; exhibit 5D163 (Statement of Witness PRH006), p. 2.
9317
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what the caller was saying, he became angry and threatened to hang up; 9324 the witness then gave
the telephone to Mr Ben-Jeddo.9325
4846. Mr Ben-Jeddo listened and took notes.9326 The caller said something very similar to the
written text, containing the claim of responsibility for the assassination, that the Al-Jazeera
employees found in the tree later that afternoon.9327 Initially, Mr Ben-Jeddo did not take this
information seriously because he had never heard about the organisation before and in his
experience sometimes more than one organisation claimed responsibility for such attacks.9328 He
made notes during the call but did not keep them.9329 The call lasted a minute or a minute and a
half.9330
4847. Both Witness 6 and Mr Ben-Jeddo said that the caller spoke classical Arabic.9331 Witness
6 found the caller’s voice high-pitched and tense.9332 To her it seemed as if he had put on a
Lebanese accent.9333 She could hear background noises, such as cars passing by. 9334
4848. Mr Ben-Jeddo testified that the caller was neither screaming nor shouting, and it sounded
like he was reading from a script. He was speaking fast, using classical Arabic, but his Arabic was
very poor.9335 His pronunciation was broken and weak, and it was unclear if the caller was even a
native Arabic speaker.9336 Mr Ben-Jeddo thought that the caller may have been from Afghanistan

9324
9325

Witness PRH006, T. 23 June 2015, pp 41-42, 48, 52.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 77, T. 9 July 2015, p. 61; Witness PRH006, T. 23 June 2015, pp 41-42, 48,

76.
9326
9327
9328
9329
9330

Ghassan Ben-Jeddo, T. 8 July 2015, pp 82, 85; Witness PRH006, T. 23 June 2015, p. 51.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 83; Witness PRH006, T. 23 June 2015, pp 42-43.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 84, T. 9 July 2015, pp 17-18, 20-21.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 83.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 85, T. 9 July 2015, pp 89-90; Witness PRH006, T. 23 June 2015, pp 42,

51.
9331

Witness PRH006, T. 23 June 2015, p. 42; Ghassan Ben-Jeddo, T. 8 July 2015, p. 94.
Witness PRH006, T. 23 June 2015, pp 41, 76.
9333
Witness PRH006, T. 23 June 2015, pp 42, 53-54, 76.
9334
Witness PRH006, T. 23 June 2015, p. 93.
9335
Ghassan Ben-Jeddo, T. 8 July 2015, pp 85-86, 89, 91-95, T. 9 July 2015, pp 95, 97-98; exhibit 5D166 (Statement
of Ghassan Ben-Jeddo, dated 15 July 2005), paras 10-11; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9
March 2005 and 9 April 2005), p. 1; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with UN Fact-Finding
Mission), p. 1. See also exhibit P497 (Al-Jazeera live broadcast of the attack on 14 February 2005), timestamps
00:22:29-00:23:37; exhibit 5D179 (Transcript of Al-Jazeera broadcast of 14 February 2005), pp 9-10; exhibit 5D182
(Joseph Jhugroo’s investigator’s note), p. 2.
9336
Ghassan Ben-Jeddo, T. 8 July 2015, pp 85-86.
9332
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or Pakistan,9337 a native English speaker who also spoke Arabic, 9338 a Lebanese person with a poor
command of the language9339 or someone pretending to have poor Arabic.9340 His perception of
the caller’s poor command of Arabic, however, could also have been due to the poor quality of the
landline, and the background noise.9341
4849. As to the timing of the call, the call data records show that Al-Jazeera’s Beirut office
received a 61-second call on 14 February 2005, at 14:19, from a public payphone on the Saeb
Salam Boulevard, facing the Arab Bank, also using telecard 6162569. 9342 Mr Ben-Jeddo appeared
live for the first time after the explosion during a news bulletin on the ‘top of the hour’, which
would have been either at 14:00 or 15:00.9343
4850. In this broadcast, he only hesitantly mentioned the call claiming responsibility for the
assassination, as he was sceptical about its veracity. 9344
4851. In the amended consolidated indictment, the Prosecutor pleads that either Mr Oneissi or
Mr Sabra made this call.

9337
Ghassan Ben-Jeddo, T. 8 July 2015, pp 85, 89-93; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and
12 September 2007), para. 52; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with UN Fact-Finding
Mission), p. 1.
9338
Ghassan Ben-Jeddo, T. 8 July 2015, pp 89-90, 92-94; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5
and 12 September 2007), para. 52.
9339
Ghassan Ben-Jeddo, T. 8 July 2015, pp 93-94.
9340
Ghassan Ben-Jeddo, T. 8 July 2015, pp 89-90, 94-96; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview
with UN Fact-Finding Mission), p. 1.
9341
Ghassan Ben-Jeddo, T. 8 July 2015, p. 97; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), para. 52.
9342
The payphone’s number was 1649957. Exhibit 3D305 (Call sequence table of the Al-Jazeera landline, 14 February
2005); exhibit P1971 (Slimmed down call sequence table of the Al-Jazeera landline showing telecard calls on 14
February 2005); exhibit P546 (Call history of telecard with serial number 6162569 on 14 February 2005); exhibit
P1412 (Statement of Glenn Williams), pp 6-9, 35. See also exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 1223; exhibit P1780 (Chronology of relevant events), p. 32; exhibit P1782 (Narrative overview of telephone
activity and relevant events), para. 1061; exhibit P1923 (Chronology PowerPoint presentation – 13 February 2005 to
16 February 2005), slide 157.
9343
Ghassan Ben-Jeddo, T. 9 July 2015, pp 54-55, 86, T. 10 July 2015, pp 100-101 (Mr Ben-Jeddo explains that ‘on
the top of the hour’ means within two or three minutes of the stroke of the hour).
9344
Ghassan Ben-Jeddo, T. 9 July 2015, pp 17-21. See also exhibit P497, timestamps 00:22:29-00:23:37; exhibit
5D179, pp 9-10.
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(c)

Second call to Al-Jazeera at 15:27

4852. After Mr Ben-Jeddo’s live appearance during a news bulletin, Witness 6 received a second
call on the Al-Jazeera landline.9345 When the caller heard Witness 6’s voice, he refused to talk to
her and asked to speak to someone who would understand what he was saying.9346 The witness
could not recognise if it was the same caller, but was under the impression that he recognised her.
The caller was speaking Arabic in a high-pitched, nervous and tense voice. Witness 6 passed the
telephone to Mr Ben-Jeddo.9347
4853. Mr Ben-Jeddo noticed a difference between the two callers.9348 This time the caller was
speaking ‘proper Arabic’ without any accent, with a sharp and pleasant voice. Mr Ben-Jeddo
perceived him as an Arab from the Levant region with an accent similar to Lebanese. Unlike the
first call, the line was clear. The noise in the background made the witness believe that the speaker
was in a public area.9349 The second caller’s voice was different to the first caller’s. 9350
4854. The caller told Mr Ben-Jeddo that there was a video tape on a tree near the Al-Jazeera
building, next to a pink building. He said that it must be retrieved within fifteen minutes or it would
not be found.9351
4855. The call data records reveal that the Al-Jazeera’s landline office received a 54-second call
at 15:27 from a public payphone9352 in Rue Banque du Liban facing the Abou Bakr El Saddik
mosque in Hamra, using the same telecard, number 6162569.9353

9345

Exhibit 3D305; exhibit P1971; Witness PRH006, T. 23 June 2015, p. 55; exhibit 5D163 (Statement of Witness
PRH006), p. 3; Ghassan Ben-Jeddo, T. 9 July 2015, pp 27, 31-32, 55; exhibit 5D167 (Statement of Ghassan BenJeddo, dated 5 and 12 September 2007), para. 58; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with UN
Fact-Finding Mission), p. 1.
9346
Witness PRH006, T. 23 June 2015, pp 56-57; exhibit 5D163 (Statement of Witness PRH006), p. 3.
9347
Witness PRH006, T. 23 June 2015, pp 56-57.
9348
Ghassan Ben-Jeddo, T. 8 July 2015, pp 86, 96-97.
9349
Ghassan Ben-Jeddo, T. 9 July 2015, pp 33-34; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), paras 58, 60.
9350
Ghassan Ben-Jeddo, T. 8 July 2015, p. 97.
9351
The tree was close to the UN ESCWA. Ghassan Ben-Jeddo, T. 9 July 2015, pp 27, 34; exhibit 5D167 (Statement
of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 58; exhibit P498 (Satellite photograph annotated during
Ghassan Ben-Jeddo’s testimony on 9 July 2015 with an arrow locating the tree). See also Witness PRH006, T. 23 June
2015, p. 60.
9352
The payphone number was 1741432.
9353
Exhibits 3D305 (Call sequence table of the Al-Jazeera landline, 14 February 2005); exhibit P1971 (Slimmed down
call sequence table of the Al-Jazeera landline showing telecard calls on 14 February 2005); exhibit P546 (Call history
of telecard with serial number 6162569 on 14 February 2005); exhibit P1412 (Statement of Glenn Williams), pp 15Case No. STL-11-01/T/TC
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4856. In the amended consolidated indictment, the Prosecutor pleads that Mr Sabra made this
call.
(d)

Collection of the videoed claim of responsibility and the letter at 15:53

4857. After the second call to Al-Jazeera, Mr Ben-Jeddo asked Witness 7 to go and get the
tape.9354 Witness 7 agreed and went to the tree.9355
4858. This particular tree was unique and is well-known,9356 as it was high and stood out from
the other trees in the area.9357 Normally a private security officer was next to the tree, but a building
next to it blocked a closed circuit TV view of the tree.9358 For illustration purposes, exhibit P498
below is a satellite photograph, annotated by Mr Ben-Jeddo, with an arrow showing the tree, which
is marked as ‘TREE’; it also shows the Al-Jazeera office.

18, 33. See also Gary Platt, T. 15 March 2017, p. 43; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1231; exhibit P1780, p. 32; exhibit P1782, paras 1065, 1087.
9354
Ghassan Ben-Jeddo, T. 9 July 2015, pp 34-35, 55; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and
12 September 2007), para. 58; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April
2005), p. 5; Witness PRH007, T. 24 June 2015, p. 62; exhibit P491 (Statements of Witness PRH007), p. 11; Witness
PRH006, T. 23 June 2015, p. 60, T. 24 June 2015, p. 9.
9355
Ghassan Ben-Jeddo, T. 9 July 2015, p. 35; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July 2005),
para. 17; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 58; Witness
PRH007, T. 24 June 2015, p. 62; exhibit P491 (Statements of Witness PRH007), p. 11; exhibit 4D161 (Photograph
marked by Witness PRH007 showing where on the tree he saw the white box).
9356
Witness PRH006, T. 23 June 2015, p. 60.
9357
Exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), p. 16
(ERN 60305521).
9358
Exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), p. 15
(ERN 60305520).
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Exhibit P498 (Satellite photograph annotated by Ghassan Ben-Jeddo)
4859. Witness 7 looked up discreetly and noticed a white box in the tree with three to five small
holes.9359 He thought it was a birdcage and it was empty. 9360 Being afraid that someone might shoot
him, he dared not take it. He went back to the office empty-handed saying that he could not find
anything.9361

9359

Witness PRH007, T. 24 June 2015, pp 63-64; exhibit P491 (Statements of Witness PRH007), pp 11-12; exhibit
4D161.
9360
Exhibit P491 (Statements of Witness PRH007), p. 12.
9361
Witness PRH007, T. 24 June 2015, pp 62, 65; exhibit P491 (Statements of Witness PRH007), pp 11-12; exhibit
4D161; Ghassan Ben-Jeddo, T. 9 July 2015, pp 35-36; Witness PRH006, T. 23 June 2015, pp 60-61, T. 24 June 2015,
p. 9; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 17; exhibit 5D167 (Statement of
Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 58.
Case No. STL-11-01/T/TC

1617 of 2642

18 August 2020

R333603

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

4860. Mr Ben-Jeddo said that if Al-Jazeera did not get the tape it would be given to another
station.9362 Witness PRH115, a technician working at Al-Jazeera,9363 then volunteered to go and
get the tape.9364
4861. Witness 115 said that the Lebanese Security Forces and army personnel frequently
patrolled the area, which made him afraid when he approached the tree. 9365 He walked around the
tree two or three times before he noticed a white box on one of the branches. It was not easy to see
from the ground.9366 At 15:52, he sent an SMS to Witness 6 saying ‘there is a white box on it, I
daren’t go and get it.’9367
4862. The photograph below circled by Witness 115, exhibit 4D161, shows where he saw the
white box with the tape.

9362

Exhibit P491 (Statements of Witness PRH007), pp 11-12. See also Ghassan Ben-Jeddo, T. 9 July 2015, pp 27, 31,

34.
9363
Exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), pp
1-2, 12 (ERNs 60305506-60305507, 60305517).
9364
Ghassan Ben-Jeddo, T. 9 July 2015, p. 36; Witness PRH115, T. 7 July 2015, p. 74; Witness PRH006, T. 23 June
2015, pp 64-65; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 17; exhibit 5D167
(Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 58; exhibit 5D169 (Statements of Ghassan
Ben-Jeddo, dated 9 March 2005 and 9 April 2005), p. 5; exhibit 5D164 (Statement of Witness PRH115, dated 16 April
2005), p. 3; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March
2015), pp 15, 25 (ERNs 60305520, 60305530). See also exhibit P491 (Statements of Witness PRH007), p. 12; exhibit
5D165 (Record of Witness PRH115’s interview with UN Fact-Finding Mission), p. 1.
9365
Witness PRH115, T. 7 July 2015, p. 68, T. 8 July 2015, p. 20; exhibit P492 (Statements of Witness PRH115, dated
8 February 2007, 3 October 2008 and 13 March 2015), pp 16, 25 (ERNs 60305521, 60305530).
9366
Witness PRH115, T. 7 July 2015, p. 69; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007,
3 October 2008 and 13 March 2015), pp 16, 25 (ERNs 60305521, 60305530); exhibit P495 (Photographs of the tree
marked by Witness PRH115 showing where he found and then left the white box). See also exhibit 5D164 (Statement
of Witness PRH115, dated 16 April 2005), p. 3; exhibit 5D165 (Record of Witness PRH115’s interview with UN
Fact-Finding Mission), p. 1.
9367
Witness PRH115, T. 7 July 2015, pp 62-63, T. 8 July 2015, pp 45-46; Witness PRH006, T. 23 June 2015, p. 65,
T. 24 June 2015, pp 8-9, 42; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008
and 13 March 2015), pp 15-16, 25 (ERNs 60305520-60305521, 60305530); exhibit 5D164 (Statement of Witness
PRH115, dated 16 April 2005), p. 3; exhibit 5D165 (Record of Witness PRH115’s interview with UN Fact-Finding
Mission), p. 1; exhibit 5D163 (Statement of Witness PRH006), p. 3; exhibit P494.1 (Redacted call sequence table with
SMS content of Witness PRH115’s mobile, 14 February 2005); exhibit P494 (Call sequence table with SMS content
of Witness PRH115’s mobile, 14 February 2005), p. 1; exhibit P1276 (Call sequence table with SMS content of
Witness PRH115’s mobile, 14 February 2005) p. 2; exhibit P493 (Call sequence table of Witness PRH115’s mobile,
14 February 2005), row 15; exhibit P493.1 (Redacted call sequence table of Witness PRH115’s mobile, 14 February
2005), row 15; exhibit P1278 (Call sequence table of Witness PRH115’s mobile, 14 February 2005), row 15. See also
exhibit P488 (Call sequence table of Witness PRH006’s mobile, 14 February 2005), row 57; exhibit P488.1 (Redacted
extract of call sequence table of Witness PRH006’s mobile, 14 February 2005), row 57; exhibit P489 (Call sequence
table with SMS content of Witness PRH006’s mobile, 14 February 2005), p. 2; exhibit P489.1 (Redacted extract of
call sequence table with SMS content of Witness PRH006’s mobile, 14 February 2005).
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Exhibit 4D161 (Photograph marked by Witness PRH115 showing where on the tree he saw the
white box)
4863. Witness 6 told Mr Ben-Jeddo about Witness 115’s message, and Mr Ben-Jeddo then went
to get the tape.9368 Witness 6 sent an SMS message to Witness 115 saying that Mr Ben-Jeddo was
coming.9369 After Witness 115 saw this message, he climbed about a metre or a metre and a half
up the tree and collected the box.9370 He sent an SMS at 15:53 to Witness 6 saying ‘I got it, a VHS

9368

Ghassan Ben-Jeddo, T. 9 July 2015, p. 37.
Witness PRH006, T. 23 June 2015, p. 67, T. 24 June 2015, pp 8-9; Witness PRH115, T. 8 July 2015, p. 45; exhibit
P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), pp 16, 25 (ERNs
60305521, 60305530); exhibit 5D164 (Statement of Witness PRH115, dated 16 April 2005), p. 3; exhibit 5D165
(Record of Witness PRH115’s interview with UN Fact-Finding Mission), p. 1; exhibit P489, p. 2; exhibit P489.1;
exhibit P488, rows 58-59; exhibit P488.1, rows 58-59. See also exhibit P494.1; exhibit P1276, p. 2; exhibit P493;
exhibit P493.1, rows 17-18; exhibit P1278, rows 17-18.
9370
Witness PRH115, T. 7 July 2015, pp 65-66; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007,
3 October 2008 and 13 March 2015), pp 16, 25 (ERNs 60305521, 60305530); exhibit 5D164 (Statement of Witness
PRH115, dated 16 April 2005), pp 3-4; exhibit 5D165 (Record of Witness PRH115’s interview with UN Fact-Finding
Mission), p. 1; exhibit P495; Ghassan Ben-Jeddo, T. 9 July 2015, p. 37.
9369
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tape. Ai.’9371 Witness 115 did not dare bring the box with him, so he left it at the bottom of the tree
and took only a white sealed envelope.9372
4864. Mr Ben-Jeddo met Witness 115 outside the building, coming back with the envelope. They
both returned to the office.9373 Witness 115 said that he went to collect the tape and returned to the
office between 14:00 and 15:00.9374
4865. Witness 115 then gave the envelope to Mr Ben-Jeddo who opened it and found a VHS tape
inside and a written statement claiming responsibility. 9375 Mr Ben-Jeddo held the tape with a tissue,
as he did not want to touch it and contaminate it with his fingerprints. 9376
4866. After watching the tape, Witness 6 converted it from VHS to digital format to send to AlJazeera’s headquarters in Doha, Qatar.9377 The formatting took about ten to twenty minutes.9378

9371
Witness PRH115, T. 7 July 2015, pp 62-63, T. 8 July 2015, pp 45-46; Witness PRH006, T. 24 June 2015, pp 8-9;
exhibit P492 (Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), pp 16, 25
(ERNs 60305521, 60305531); exhibit 5D164 (Statement of Witness PRH115, dated 16 April 2005), p. 5; exhibit P488,
p. 2; exhibit P488.1; exhibit P489, p. 2; exhibit P489.1; exhibit P494.1; exhibit P494, p. 2; exhibit P1276, p. 2; exhibit
P493, row 16; exhibit P493.1, row 16; exhibit P1278, row 16.
9372
Witness PRH115, T. 8 July 2015, p. 21; exhibit P492 (Statements of Witness PRH115, dated 8 February 2007,
3 October 2008 and 13 March 2015), pp 16, 25-26 (ERNs 60305521, 60305530-60305531); exhibit 5D164 (Statement
of Witness PRH115, dated 16 April 2005), p. 5; exhibit 5D165 (Record of Witness PRH115’s interview with UN
Fact-Finding Mission), p. 2; Ghassan Ben-Jeddo, T. 9 July 2015, pp 37-38; Witness PRH006, 23 June 2015, p. 67.
See also exhibit P495.
9373
Ghassan Ben-Jeddo, T. 9 July 2015, pp 37-38; Witness PRH115, T. 7 July 2015, pp 53, 75, 84; exhibit P492
(Statements of Witness PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), pp 17, 26
(ERNs 60305522, 60305531); exhibit 5D164 (Statement of Witness PRH115, dated 16 April 2005), p. 5.
9374
Witness PRH115, T. 7 July 2015, pp 90-93; exhibit 5D165 (Record of Witness PRH115’s interview with UN
Fact-Finding Mission), p. 2.
9375
Ghassan Ben-Jeddo, T. 9 July 2015, pp 37-38; Witness PRH006, T. 23 June 2015, p. 67; Witness PRH115, T. 7
July 2015, p. 75; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 17; exhibit 5D167
(Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 66; exhibit 5D169 (Statements of Ghassan
Ben-Jeddo, dated 9 March 2005 and 9 April 2005), p. 7; exhibit P492 (Statements of Witness PRH115, dated
8 February 2007, 3 October 2008 and 13 March 2015), pp 17, 26 (ERNs 60305522, 60305531); exhibit 5D164
(Statement of Witness PRH115, dated 16 April 2005), p. 5; exhibit 5D165 (Record of Witness PRH115’s interview
with UN Fact-Finding Mission), p. 2.
9376
Ghassan Ben-Jeddo, T. 9 July 2015, pp 39, 73; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), para. 66; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April 2005),
p. 3; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with UN Fact-Finding Mission), p. 1. See also exhibit
5D168 (Information report regarding the video tape of the claim of responsibility), ERN 60031459T.
9377
Witness PRH006, T. 23 June 2015, p. 69, T. 24 June 2015, p. 42; exhibit 5D163 (Statement of Witness PRH006),
p. 3; Ghassan Ben-Jeddo, T. 9 July 2015, pp 50-51; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July
2005), para. 19; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 66.
9378
Witness PRH006, T. 23 June 2015, p. 69; Ghassan Ben-Jeddo, T. 9 July 2015, p. 51.
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Witness PRH430, also an Al-Jazeera producer, transmitted the footage to Doha,9379 while Mr BenJeddo faxed the letter accompanying the tape to the headquarters. 9380
4867. Witness 115 testified that he was ‘under the tree’ when he sent first text message at 15:52,
saying ‘I remember that because some things one cannot forget’; he also said that he was ‘by the
tree’ when he sent the messages to Witness 6.9381
4868. In the amended consolidated indictment, the Prosecutor pleads that Mr Oneissi was
watching the location to confirm receipt of the video by Al-Jazeera.9382
(e)

Third call to Al-Jazeera at 17:04

4869. After Witness 430 transmitted footage from the scene of the explosion to Al-Jazeera’s
Doha headquarters, he went to the Al-Jazeera offices on the fourth floor, where he found Mr BenJeddo and Witness 6.9383 Shortly afterwards, the witness answered a call on the office landline.9384
4870. The line was clear, without any background noise. Witness 430 heard a man in a clear and
high voice say in classic Arabic, without a Lebanese colloquial dialect, ‘I want to talk to Ghassan
Ben-Jeddo’.9385 When the witness asked who was calling, the caller raised his voice and started to
speak loudly, saying, ‘Give me Ghassan Ben-Jeddo.’9386 The witness immediately handed the
telephone to Mr Ben-Jeddo and stayed with him until the end of the call. 9387
4871. Mr Ben-Jeddo could not remember whether the call occurred shortly after 15:00 or shortly
after 16:00, but was certain that the caller asked him why the video had not yet been broadcast. 9388
Mr Ben-Jeddo explained that they had sent the tape to Doha and the decision to air the video would
9379

Witness PRH430, T. 13 July 2015, pp 6, 16-18.
Ghassan Ben-Jeddo, T. 9 July 2015, p. 50.
9381
Witness PRH115, T. 7 July 2015, pp 62-63.
9382
Amended consolidated indictment, para. 44 (d).
9383
Witness PRH430, T. 13 July 2015, pp 16-20, 23.
9384
Witness PRH430, T. 13 July 2015, pp 23, 49, 67.
9385
Witness PRH430, T. 13 July 2015, pp 24-25, 58, 71-72.
9386
Witness PRH430, T. 13 July 2015, pp 24, 52, 71.
9387
Witness PRH430, T. 13 July 2015, pp 24-25, 49.
9388
Ghassan Ben-Jeddo, T. 9 July 2015, pp 52-53, 107; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15
July 2005), para. 21 (‘The third call came approximately at 1515 hrs.’); exhibit 5D167 (Statement of Ghassan BenJeddo, dated 5 and 12 September 2007), para. 72 (‘Approximately 60 minutes after we collected the video I received
the third call’); exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April 2005), p. 2 (stating
that the third call occurred between 15:00 and 15:30); exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with
UN Fact-Finding Mission), p. 1 (‘At about 3:30 p.m., I received a third phone call from another man and asked me
why I did not broadcast the tape’).
9380
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be taken by Al-Jazeera’s headquarters.9389 The caller became threatening, and in a sharp voice said
that Al-Jazeera would hear a lot in the future about the group claiming responsibility for the attack,
and that it was in the company’s interest to cooperate. 9390
4872. Mr Ben-Jeddo’s impression was that the caller had a similar accent to that of the second
caller, namely a Lebanese accent or from the Levant region speaking both classical and colloquial
Arabic.9391 He heard very little to no background noise during the third call. 9392
4873. Mr Ben-Jeddo said that three different people called him about the attack.9393
4874. According to call data records, Al-Jazeera’s Beirut office received a two-minute call at
17:04 using telecard 6162569 from a public payphone9394 on Habib-Abou-Chahla Street, next to
the Saint Elie Battina College in the Mazraa area.9395
4875. In the amended consolidated indictment, the Prosecutor pleads that either Mr Oneissi or
Mr Sabra made this call.
(f)

Possible fourth call to Al-Jazeera

4876. Call data records reveal only three payphone calls to Al-Jazeera using telecard 6162569 on
14 February 2005.9396 Mr Ben-Jeddo, however, testified that the Al-Jazeera office received four
calls regarding the claim of responsibility.

9389

Ghassan Ben-Jeddo, T. 9 July 2015, pp 51-53, 107-108; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated
15 July 2005), para. 21; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 72;
exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April 2005), p. 2. See also Witness
PRH430, T. 13 July 2015, pp 49-50; exhibit 5D170 (Record of Ghassan Ben-Jeddo’s interview with UN Fact-Finding
Mission), p. 1.
9390
Ghassan Ben-Jeddo, T. 9 July 2015, pp 51-52, 107-108.
9391
Ghassan Ben-Jeddo, T. 9 July 2015, p. 52; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), para. 72.
9392
Ghassan Ben-Jeddo, T. 9 July 2015, pp 52, 109; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), paras 75-76.
9393
Ghassan Ben-Jeddo, T. 8 July 2015, pp 96-97.
9394
The number was 1819727.
9395
Exhibit 3D305; exhibit P1971; exhibit P546; exhibit P1412 (Statement of Glenn Williams), pp 4, 12-15, 36. See
also exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1245; exhibit P1780, p. 33; exhibit P1782, para.
1071.
9396
Exhibit P546; exhibit 3D305; exhibit P1971.
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4877. In two statements, dated 17 February and 9 March 2005, and tendered into evidence by the
Sabra Defence, he noted that these calls took place around 13:30, 14:15, 15:30 and 16:00.9397
Witness 6 also testified that there were four calls to Al-Jazeera regarding the videotape.9398 Witness
430, testifying ten years and five months after the event, could not remember whether there were
three or four calls regarding the claim of responsibility. 9399
(g)

Broadcast of the claim video at 17:30

4878. Al-Jazeera’s Doha headquarters was initially reluctant to broadcast the video footage of
the claim of responsibility. Mr Ben-Jeddo said that it took between one and a half and two hours
to decide to air the tape, and the video was eventually broadcast at 17:30. 9400
4879. The video tape contained a footage of Mr Abu Adass, who was seated under a banner
purportedly to be that of the group El-Nusra-wal-Jihad-fi-Bilad-El-Sham (Society for Support and
Jihad in Greater Syria), reading out the following claim of responsibility:
In the name of Allah, Lord of the Worlds, Blessings and Peace be upon his Beloved Prophet
and his family and all his companions.
In support of our brothers, the Mujahedeen in the Land of the Two Holy Mosques, and to
avenge their innocent martyrs, who were killed by the security forces of the infidel Saudi
regime in the Land of the Two Holy Mosques, we have resolved, having placed our trust
in God Almighty, to inflict just punishment upon the agent of that regime and its cheap
tool in Greater Syria, the sinner and holder of ill-gotten gains Rafiq Hariri, through the
execution of a resounding martyrdom operation; such as to confirm our promise of Victory
and ‘jihad’ and to herald numerous martyrdom operations against the infidels, apostates
and tyrants in the Greater Syria.

9397

Exhibit 5D168 (Information report regarding the video tape of the claim of responsibility), ERNs 60031459T60031460T; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April 2005), pp 1-6. See
also Ghassan Ben-Jeddo, T. 10 July 2015, pp 3-13.
9398
Witness PRH006, T. 23 June 2015, p. 79.
9399
Witness PRH430, T. 13 July 2015, p. 68.
9400
Ghassan Ben-Jeddo, T. 9 July 2015, pp 53-54, T. 10 July 2015, pp 10-12, 15; exhibit 5D167 (Statement of Ghassan
Ben-Jeddo, dated 5 and 12 September 2007), para. 82; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9
March 2005 and 9 April 2005), pp 3, 6.
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“Praise be to Allah, Lord of the Worlds.”9401

Exhibit P766 (Still image from video-recorded claim of responsibility featuring Mr Abu Adass
aired on Al-Jazeera)
4880. The letter accompanying the video tape stated:
Praise be to God Lord of the Worlds, Most Gracious, Most Merciful, Master of the Day of
Judgment, and Blessings and Peace be upon his Servant and Prophet and his family and all
his companions.
Here is good news for all Muslims and especially the Holy Land of Palestine,
Mesopotamia, the Sanctuary of the Two Holy Places, our brothers in Afghanistan, our
people in Chechnya and the Blessed Land of Greater Syria; good news raising the banner
of oppressed believers and supporting their struggle against arrogant despots.

9401

Exhibit P499 (The digital format of the video tape containing the claim of responsibility); exhibit P499.1
(Transcript of text read by Ahmad Abu Adass on the tape).
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Praise be to God, the banner of support and jihad was held aloft in Greater Syria and, praise
be to God, due punishment was meted out to the agent of infidelity in the Land of the Two
Holy Places, Rafic Hariri, through a suicide operation carried out by the Mujahid, Ahmad
Abou-Adass, who raised the banner of support and jihad in Greater Syria on Monday 14
February 2005 AD, 5 Muharram 1426 AH, in Beirut.
God is Great, Praise be to God Lord of the Worlds.
Attached is a film of the martyr Ahmad Abou Adass, who carried out the operation.

4881. The letter was signed El-Nusra-wal-Jihad-fi-Bilad-El-Sham, Abou Hafass El-Chami.9402
4882. On the night of 14 February 2005, Mr Ben-Jeddo received a call from Mr Jamil El-Sayyed,
the Director-General of the Lebanese General Directorate of General Security, asking for the video
tape that had been collected from the tree.9403 The following morning Mr Ben-Jeddo met Mr ElSayyed and his assistant, at Mr El-Sayyed’s office, and handed over the tape in the white
envelope.9404
4883. Mr Ben-Jeddo did not remember whether he also gave Mr El-Sayyed the original letter or
just a copy.9405 General Elias Farhat of the Lebanese army also contacted him, on 15 February
2005, requesting the video tape, but by then he had already handed it to Mr El-Sayyed.9406 Mr BenJeddo also testified that he may have given the letter to the UN fact-finding mission,9407 but could

9402

Exhibit P500 (Letter accompanying video tape) (emphasis omitted).
Jamil El-Sayyed, T. 7 June 2018, p. 14; Ghassan Ben-Jeddo, T. 9 July 2015, pp 43, 64; exhibit 5D166 (Statement
of Ghassan Ben-Jeddo, dated 15 July 2005), para. 23; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and
12 September 2007), paras 82, 113-114; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and
9 April 2005), p. 8.
9404
Jamil El-Sayyed, T. 7 June 2018, p. 15; Ghassan Ben-Jeddo, T. 9 July 2015, pp 43, 64-65; exhibit 5D166
(Statement of Ghassan Ben-Jeddo, dated 15 July 2005), para. 23; exhibit 5D167 (Statement of Ghassan Ben-Jeddo,
dated 5 and 12 September 2007), paras 105-106, 118, 123-124, 126.
9405
Ghassan Ben-Jeddo, T. 9 July 2015, pp 50, 65; exhibit 5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March
2005 and 9 April 2005), p. 8. See chapter VI ‘Explosion on 14 February 2005’, (F) (1) (b) (ii) ‘Collection of videotaped
claim of responsibility by Lebanese authorities’.
9406
Ghassan Ben-Jeddo, T. 9 July 2015, pp 43-44, 65; exhibit 5D166 (Statement of Ghassan Ben-Jeddo, dated 15 July
2005), para. 23; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12 September 2007), para. 82; exhibit
5D169 (Statements of Ghassan Ben-Jeddo, dated 9 March 2005 and 9 April 2005), p. 8.
9407
On 18 February 2005, the UN Secretary-General sent a fact-finding mission to Beirut, headed by Mr Peter
FitzGerald, to inquire into the causes, circumstances and consequences of the attack against Mr Hariri on Monday 14
February 2005.
9403
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not remember whether he had given the original or a copy of the letter with the tape to the Lebanese
or international authorities, or vice versa.9408
4884. After receiving the video tape, Mr El-Sayyed questioned Mr Ben-Jeddo about the telephone
calls to Al-Jazeera.9409 Mr El-Sayyed testified that he sent it to the judicial investigative officer,
Judge Abou Arraj.9410 Officials of the Lebanese General Directorate of General Security took the
video to the investigating judge with instructions to avoid touching it to preserve potential
fingerprints.9411
4885. It appears that some limited forensic investigation occurred. The only evidence about this,
however, is that of Mr Michael Taylor, the Prosecution’s former Chief of Investigations, who said
that the Prosecution requested four sets of fingerprints from the Lebanese Ministry of Interior to
compare them against unidentified fingerprints on the tape’s packaging. He also stated that he was
‘pretty confident’ that the Prosecution had requested and obtained the fingerprints of Mr Khaled
Taha,9412 who the Sabra Defence had argued was an associate of Mr Abu Adass and implicated in
Mr Hariri’s assassination. A Lebanese judicial commission document dated Thursday 17 February
2005, which refers to Mr Ben-Jeddo’s first statement, also refers to a ‘Sealed video tape’ being
attached to the report.9413 No other evidence was led about what happened to the tape after it was
placed in the Lebanese investigating judge’s case file.9414

9408
Ghassan Ben-Jeddo, T. 9 July 2015, p. 50. Exhibit P500 was a copy with the words ‘received on 10/03/05 from
Ghassan Benjeddou’ in English with his signature in Arabic. The Arabic writing, but not the English, was his. See
chapter VI ‘Explosion on 14 February 2005’, (F) (1) (b) (ii) ‘Collection of videotaped claim of responsibility by
Lebanese authorities’.
9409
Jamil El-Sayyed, T. 7 June 2018, p. 15; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), para. 126.
9410
Jamil El-Sayyed, T. 7 June 2018, p. 15.
9411
Jamil El-Sayyed, T. 7 June 2018, pp 15-16.
9412
Michael Taylor, T. 25 June 2018, p. 21. See also Witness PRH006, T. 23 June 2015, p. 93. The Sabra Defence
alleged that Mr Taha had a role in the conspiracy to murder Mr Hariri; and the Sabra and the Oneissi Defence submit
that Mr Abu Adass left his home for the last time with Mr Taha; these submissions are dealt with in detail below.
9413
Exhibit 5D168 (Information report regarding the video tape of the claim of responsibility), ERNs 60031459T60031461T.
9414
During Mr Ben-Jeddo’s evidence, the Prosecution’s trial counsel, Mr A. Milne, informed the Trial Chamber that
the Prosecution had no record of any fingerprint examination by the Lebanese investigating authorities. However, he
said that there is ‘a report from 2013, though, that under the aegis of the Special Tribunal the -- what we believe to be
this letter that we're talking about, together with some associated envelopes, I must presume that includes the envelope
that went with it when it was handed to General El-Sayyed, but it’s not entirely clear which that is, they were submitted
for finger-print analysis to a national crime agency’. Mr Milne stated that four latent fingerprint marks were found on
the letter and ‘some associated envelopes’. A comparison of these prints with the thumb prints on passport applications
of Mr Oneissi, Mr Sabra and Mr Ayyash found no matches. Prosecution submissions, T. 9 July 2015, pp 68-70.
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2.

Submissions

4886. The Prosecution argues that four calls—one to Reuters and three to Al-Jazeera—were
made between 14:03 and 17:24 on Monday 14 February 2005, from four different payphones in
Beirut, using the same telecard.9415
4887. The first three calls made the false claim. The fourth ensured its dissemination, a key part
of the false claim plot, designed to deflect the focus from those the wider community could blame
for the attack.9416 Al-Jazeera then aired the claim of responsibility shortly after the call made from
the fourth payphone.9417
4888. The Merhi Defence disputes the Prosecution’s claims about the timing and method of the
call to Reuters, and the first, second and third calls to Al-Jazeera.9418 It also submits that the
Prosecution disregarded Mr Ben-Jeddo’s evidence about Al-Jazeera receiving a fourth call.9419
4889. More specifically, it argues that serious doubts exist that the call to Reuters was made as
the Prosecution claimed.9420 Witness 12 testified that the caller may have been transferred to the
editorial desk after first calling a management telephone.9421 Further, the Prosecution’s theory that
the Reuters call was made from a payphone is contradicted by Witness 12’s evidence that no
background noise was heard, and the witness’s conclusion that the call was made from an enclosed
location, not a public payphone. The lack of background noise stands in stark contrast to the
evidence of a Prosecution investigator, Mr Glenn Williams, that the telephone box was ‘located
on a triangle shape concrete island in a busy square where streets meet’. 9422 It is therefore equally
possible that the call to Reuters was made from a landline.9423
4890. The Merhi Defence also challenges the Prosecution’s submission that the first call to AlJazeera, as described by Witness 6 and Mr Ben-Jeddo, was the 14:19 call identified by the

9415
9416
9417
9418
9419
9420
9421
9422
9423

Prosecution final trial brief, paras 562-565, 567-568, 572-575.
Prosecution final trial brief, para. 1120.
Prosecution final trial brief, para. 576; Prosecution closing submissions, T. 14 September 2018, pp 57-60.
Merhi Defence final trial brief, paras 545-553, 559-561, 567.
Merhi Defence final trial brief, paras 554-558.
Merhi Defence final trial brief, paras 545-546.
Merhi Defence final trial brief, para. 546.
Merhi Defence final trial brief, para. 547.
Merhi Defence final trial brief, paras 548-549.
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Prosecution.9424 Both witnesses provided statements shortly after the events that the call occurred
at 13:30. Taken together with the incomplete call data records, it is thus ‘highly likely that those
calls took place at 13:30, i.e. well before the first call from Purple 231 on the day of 14 February
2005’. As such, it would be unreasonable to conclude that Mr Merhi was coordinating the claim
of responsibility.9425
4891. In relation to the second call to Al-Jazeera, allegedly made at 15:27, the Merhi Defence
submits that Witness 6 placed the second call after 14:00, around thirty minutes after the first call.
Mr Ben-Jeddo testified that the second call was at 14:15.9426 It is possible to establish that there
was another call to Al-Jazeera—in-between the ‘second’ (15:27) and ‘third’ (17:04) call—which
the Prosecution disregarded without valid explanation.9427 Mr Ben-Jeddo stated that this call was
at about 15:30 and the caller inquired why the tape had not yet been broadcast. 9428
4892. In relation to the last call to Al-Jazeera, allegedly at 17:04, the Merhi Defence submits that
Mr Ben-Jeddo’s evidence puts the timing of the call between 15:00 and 16:00, once again not
fitting the Prosecution’s theory.9429
4893. Crucially, Mr Ben-Jeddo’s testimony on the point ‘cannot be disregarded simply because
it does not fit in with the Prosecution’s theory regarding the activity of the Purple phones on the
afternoon of 14 February’.9430 The Prosecution ‘is mistaken as to the number of calls made to the
press agencies, the chronology of those calls and their provenance’; this is important because the
Prosecution’s case is that Mr Sabra was updating Mr Merhi. Thus, if ‘the number of calls is
imprecise and the timing of the calls incorrect, it follows that the Prosecution’s entire theory
regarding Merhi’s alleged supervision is invalidated.’ 9431
4894. The Oneissi Defence argues that the Prosecution failed to establish a link between Mr
Oneissi and the telecard used to make the calls of the false claim of responsibility.9432 The

9424
9425
9426
9427
9428
9429
9430
9431
9432

Merhi Defence final trial brief, para. 550.
Merhi Defence final trial brief, para. 551.
Merhi Defence final trial brief, paras 552-553.
Merhi Defence final trial brief, paras 554-556.
Merhi Defence final trial brief, paras 555, 557.
Merhi Defence final trial brief, para. 561.
Merhi Defence final trial brief, para. 558.
Merhi Defence final trial brief, paras 562, 564.
Oneissi Defence final trial brief, para. 565.
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Prosecution does not specify who made the calls, as it merely alleges that Reuters and Al-Jazeera
received calls.9433 Given all this, the Prosecution has failed to prove the allegations in relation to
Mr Oneissi’s alleged participation in the delivery of the claim of responsibility on 14 February
2005.9434
4895. The Sabra Defence submits that the Prosecution failed to prove that the calls to the news
organisations were made using the telecard or that Mr Oneissi and Mr Sabra were responsible for
making the calls.9435 Call data records from the telecard and the call data records of the news
agencies are unreliable, because the same underlying evidence created both sets of records. 9436 It
is impossible to determine that only four false claim calls were made. 9437
4896. Similarly, the timing of the alleged false claim calls is not supported by witness testimony
or evidence.9438 Further, Mr Ben-Jeddo testified that there were four telephone calls to Al-Jazeera’s
landline, not three.9439

3.

Findings

4897. The Trial Chamber finds that four telephone calls were made on the afternoon of 14
February 2005 regarding the claim of responsibility for the attack using telecard 6162569. The call
data records for this telecard, as for the Reuters and Al-Jazeera landlines, reveal that four calls
were made—one to Reuters at 14:11, and three to Al-Jazeera, at 14:19, 15:27 and 17:04.
4898. The Trial Chamber notes the potential conflict between the call data records and Mr BenJeddo’s and Witness 6’s evidence as to the timing of the calls and whether the Al-Jazeera office
received three or four calls, meaning five calls overall, regarding the false claim of responsibility.
Mr Ben-Jeddo, in his second statement to the Lebanese investigating authorities, made on 9 March
2005, stated that there were four calls. Call data records of the telecard and the Reuters landline
show that the agency received the call claiming responsibility for the attack at 14:11. Neither

9433

Oneissi Defence final trial brief, para. 606; Oneissi Defence closing submissions, T. 20 September 2018, pp 90-

91.
9434
9435
9436
9437
9438
9439

Oneissi Defence final trial brief, para. 608.
Sabra Defence final trial brief, paras 667, 673; Sabra Defence closing submissions, T. 21 September 2018, p. 44.
Sabra Defence final trial brief, paras 668-677.
Sabra Defence final trial brief, paras 678-692.
Sabra Defence final trial brief, paras 693-752.
Sabra Defence final trial brief, paras 678-681, 692.
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Witness 12’s statement, made in March 2005, nor her testimony ten years later is consistent with
these records.
4899. The Trial Chamber is more inclined to credit the call data records for telecard 6162569 and
for Al-Jazeera’s office, which recorded only three calls to Al-Jazeera, over the oral evidence of Mr
Ben-Jeddo and Witness 6, who both remembered four calls—especially considering that the
evidence was given over ten years after the events. Mr Ben-Jeddo’s statements of 17 February and
9 March 2005 are obviously far more contemporaneous than his testimony in July 2015, but the
first was still made three days after the dramatic events described. Moreover, Mr Ben-Jeddo did
not retain the notes he made of the calls at the time, which presumably—given his training and
experience as a journalist—would have noted the timing and number of calls and callers.
4900. In making this finding the Trial Chamber is conscious that it is of course possible that
another call was made to Al-Jazeera, but using a landline—for which no call data records are
available—in lieu of the telecard. However, this is highly unlikely. It would make little sense for
the caller(s) who had been using an anonymous telecard to communicate a message connected
with the assassination of the former Lebanese prime minister, to suddenly switch to a landline—
which was potentially discoverable—to make another call to the same media outlet.
4901. The Trial Chamber cannot make any findings from this evidence about who made the calls,
nor how many callers there were. Mr Ben-Jeddo testified that three different people called AlJazeera regarding the claim of responsibility. It is also possible that another, different person called
Reuters. Although it is most likely that the same people made the calls, there is no way of
comparing whether the same person(s) called both Reuters and Al-Jazeera. The Prosecution made
no specific submissions on this point. Logically, more than one person would have been involved;
the risk of being overheard in making such a call from a public payphone—especially when it may
have been necessary to speak loudly and clearly—would have been too great for this task to have
been entrusted to only one person. It seems to the Trial Chamber that the most logical modus
operandi would have involved one person making the call(s) and at least one other person being
close enough to ensure that no one else could hear the call, or interfere. That said, it is not the only
possibility, or inference reasonably available from the evidence.
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4902. The Trial Chamber also finds that members of Al-Jazeera’s Beirut office obtained the false
claim video and letter at 15:53 from the tree near their office. The call data records support this
finding.
4903. However, it cannot determine when the package was placed in the tree; there is no evidence
from which the Trial Chamber can make a finding as to whether it was placed there before or after
the attack.
4904. This is also relevant to the mens rea of the three Accused. This is analysed in more detail
in relation to the conspiracy charged and the individual criminal responsibility of the Accused,
below. The pertinence of this is that if the Trial Chamber could conclude that Mr Oneissi or Mr
Sabra themselves placed the video in the tree, the real possibility that this was not done until after
the attack would cast serious doubt on whether they had the mens rea for criminal responsibility
either via a conspiracy or through accomplice liability as charged.9440 The findings regarding
whether the three Accused participated in this aspect of the claim of responsibility are set out
below, at paragraphs 5643-5692.

C.

Mr Ahmad Abu Adass

4905. The entire false claim plot centres on its subject, Mr Ahmad Abu Adass. The Trial Chamber
received evidence about Mr Abu Adass from family and friends who knew him. The evidence goes
to proving the Prosecutor’s pleading that the claim of responsibility for the attack was false. The
gist of the Prosecution case is that because of his personal profile he was deliberately targeted and
chosen by those who were responsible for this attack.

1.

Evidence

4906. Mr Abu Adass was Palestinian and born in 1982 in Saudi Arabia, and came to Lebanon
when he was nine.9441 As an adolescent, he studied at the UNRWA School in Bir Hassan in

9440

See chapter XIV ‘Legal findings on elements of the crimes and Individual criminal responsibility’, (D) (3)
‘Findings on individual criminal responsibility’.
9441
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 1; exhibit 5D512 (Witness statement of
Taysir Abu Adass, undated), p. 1; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and
28 February 2005), ERNs 50008343, 50003488-50003489.
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Beirut.9442 He took various computer courses at the British Institute in Sin-el-Fil,9443 and at a
computer centre in Dawra.9444 After leaving school, he had no steady job, but worked in various
mainly short-term jobs from 2002 to 2004, including at a software programming company, a
printing press and designing book covers from home.9445 He was described as ‘all the time on his
computer’.9446
4907. The Trial Chamber received some evidence suggesting that Mr Abu Adass was an isolated
person with a limited social life.9447 Specifically, Witness 56 stated that he had many friends before
he started to become committed to Islam in 2003. After 2003, his group of friends did not change

9442

Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit 5D476 (Statement of Witness
PRH056, dated 17 February 2005), p. 8; exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), pp 1-2.
Witness 56 stated that Mr Abu Adass had finished his baccalaureate, ‘he only did the first part’, and wanted to go to
university, but his uncles in the United States told him to study computer design instead. In another statement
Witness 56 said that Mr Abu Adass completed the baccalaureate, as did Mr Taysir Abu Adass in one statement. Exhibit
P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P2131 (Statement of Witness PRH056, dated
7 and 8 June 2007), paras 25-26 (p. 3); exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 1. Mr Ziad
Ramadan said that Mr Abu Adass had not taken the baccalaureate. Exhibit 5D473 (Statement of Ziad Ramadan, Syrian
authorities, undated), p. 18.
9443
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 1; exhibit 5D476 (Statement of Witness
PRH056, dated 17 February 2005), p. 8; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007),
paras 25-26 (p. 3); exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February
2005), ERN 50003488; exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), pp 1-2.
9444
Exhibit 4D212 (Statement of Witness PRH087, 14 February 2005), p. 3; exhibit P596 (Statements of Witness
PRH087, dated 14 January 2015 and 24 November 2006), para. 42 (p. 10).
9445
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit 5D473 (Statement of Ziad
Ramadan, Syrian authorities, undated), pp 3-4; exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities,
8 November 2005), pp 2-3; exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 1 (three months
before Mr Abu Adass went missing, he had worked in Abed Printing press in El-Basta-El-Tahta about five months);
exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 5 (Sheikh Ahmad El-Saneh had provided work
for Mr Abu Adass around six months before his disappearance, at Saadeddine Itani Press). This company is referred
to variously as Tiasonit, Metasoft and Microteam Software Company. Mr Ziad Ramadan clarified that the name was
originally Microteam Software and was then changed to Metasoft. Exhibit 5D470 (Statement of Ziad Ramadan, Syrian
authorities, 8 November 2005), p. 2; exhibit P1774 (Statement of Ziad Ramadan, Lebanese authorities, 16 February
2005), p. 2; exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), pp 3, 10; exhibit P1776
(Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 23 (ERN 60005296).
9446
Exhibit P2130 (Statement of Witness PRH056, dated 5 May 2006), para. 57 (p. 5).
9447
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), p. 4; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 3; exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 6;
exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit 5D510 (Statement of Witness
PRH056, 15 February 2005), p. 2; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and
28 February 2005), ERN 50003488; exhibit 4D212 (Statement of Witness PRH087, 14 February 2005), p. 3. See also
exhibit P761.1 (Transcript of television programme regarding Mr Abu Adass), p. 3.
Case No. STL-11-01/T/TC

1632 of 2642

18 August 2020

R333618

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

but he did not see them so much.9448 Before 2003, he went to the gym, the beach and night clubs. 9449
After 2003, he used to go swimming.9450
4908. Witness 87 lived near the Abu Adass family and knew Mr Ahmad Abu Adass. He described
Mr Abu Adass as an introverted man who minded his own business.9451 He saw Mr Abu Adass
occasionally with friends his age, who were all religiously observant and bearded, with Palestinian
accents.9452 According to other evidence, however—including from the same witnesses—Mr Abu
Adass had some social contacts, including some close friends and acquaintances. 9453
4909. Mr Ziad Ramadan was a friend of Mr Abu Adass.9454 He described him as a ‘very simple’
man,9455 ‘even simpleminded’,9456 as well as ‘lazy’.9457 Mr Abu Adass never talked about politics,
his beliefs or ideologies,9458 and had no political affiliation.9459 In particular, he never expressed a
view about Mr Hariri.9460

9448

Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 39-40, 51-54; exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit 5D476 (Statement of Witness PRH056, dated 17
February 2005), p. 6; exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 2.
9449
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 39-44 (p. 4).
9450
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 39-40, 51-52 (p. 4).
9451
Exhibit 4D212 (Statement of Witness PRH087, 14 February 2005), p. 3.
9452
Exhibit 4D212 (Statement of Witness PRH087, 14 February 2005), p. 5; exhibit P596 (Statements of Witness
PRH087, dated 14 January 2015 and 24 November 2006), paras 97-98 (p. 14).
9453
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 71-72 (p. 5); exhibit 4D212
(Statement of Witness PRH087, 14 February 2005), p. 5 (ERN 50008262); exhibit P596 (Statements of Witness
PRH087, dated 14 January 2015 and 24 November 2006), paras 97-98 (p. 14).
9454
Exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities, 8 November 2005), pp 5, 8-9; exhibit P1776
(Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 19 (ERN 60005292).
9455
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 19 (ERN 60005292); exhibit
5D469 (Statement of Ziad Ramadan, Syrian authorities, 22 July 2005), p. 3; exhibit 5D470 (Statement of Ziad
Ramadan, Syrian authorities, 8 November 2005), pp 5, 13.
9456
Exhibit 5D469 (Statement of Ziad Ramadan, Syrian authorities, 22 July 2005), p. 3.
9457
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 7; exhibit P1776 (Transcript of Ziad
Ramadan’s interview by UNIIIC, 22 May 2006), p. 35 (ERN 60005308).
9458
Exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 7; exhibit P461 (Witness statements
of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), p. 3 (ERN 50003489); exhibit 5D469 (Statement
of Ziad Ramadan, Syrian authorities, 22 July 2005), p. 2; exhibit P2131 (Statement of Witness PRH056, dated 7 and
8 June 2007), paras 87-90 (p. 7).
9459
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 2; exhibit 5D513 (Witness statement of
Taysir Abu Adass, 14 February 2005); exhibit 5D515 (Witness statement of Taysir Abu Adass, dated 17 February
2005), p. 1; exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 4. In one statement, Mr Taysir Abu
Adass stated that he ‘did not know that Ahmad was member of a party or biased to a specific religious ideology’.
Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), p. 2 (ERN
50003488).
9460
Exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 7; exhibit P2128 (Statements of
Witness PRH056, dated 13 April and 18 July 2005), pp 9-10, 14; exhibit P2131 (Statement of Witness PRH056, dated
7 and 8 June 2007), paras 87-88 (p. 7).
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4910. Witness 56 stated that Mr Abu Adass was a ‘very calm and polite person’,9461 and easily
influenced because he was trusting and emotional.9462 He would rarely get angry and was in general
lively and easy-going.9463 Aged twenty-two, his father still gave him pocket money. 9464
4911. Mr Abu Adass did not have a driver’s license,9465 and did not know how to drive.9466 At
the time of his disappearance, he was ‘making plans for the future’.9467 Witness 56 stated that Mr
Abu Adass was planning to get married,9468 and had asked his family to purchase the bride’s
dress.9469 Mr Ramadan also stated that when he last saw Mr Abu Adass, Mr Abu Adass told him
that he was planning to get married.9470
4912. At least a year before Mr Hariri’s assassination, Mr Abu Adass became much more
religiously committed than the rest of his family.9471 Following his increased religious

9461

Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3.
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 73-74 (p. 5).
9463
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 81-82 (p. 6).
9464
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), pp 2, 4.
9465
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 2; exhibit 5D513 (Witness statement of
Taysir Abu Adass, 14 February 2005); exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005
and 28 February 2005), p. 3 (ERN 50003489); exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010),
para. 20.
9466
Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), p. 3 (ERN
50003489); exhibit 5D513 (Witness statement of Taysir Abu Adass, 14 February 2005); exhibit P2132 (Statement of
Witness PRH056, dated 1 July 2010), para. 20; exhibit 5D515 (Witness statement of Taysir Abu Adass, dated 17
February 2005), p. 2; exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 7; exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit 5D512 (Witness statement of Taysir Abu Adass,
undated), p. 2.
9467
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 83-84 (p. 6).
9468
Exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 2.
9469
Exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), pp 2-3; exhibit P2129 (Statement of
Witness PRH056, dated 7 July 2005), p. 4.
9470
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 12.
9471
Witness 56’s accounts of this vary between two and three years. Exhibit 5D474 (Statement of Witness PRH056,
14 February 2005), p. 2 (two years); exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 8
(saying about two years); exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 1 (stating that his
commitment to religion started about three years previously); exhibit P2131 (Statement of Witness PRH056, dated 7
and 8 June 2007), paras 39-40 (p. 4) (about 2003); exhibit 5D475 (Statement of Witness PRH056, 15 February 2005),
p. 2 (two years previously). Witness 56 stated that Mr Abu Adass became religiously committed during his studies,
which he completed aged 21 (he was 23 when he disappeared) exhibit P2129 (Statement of Witness PRH056, dated
7 July 2005), p. 3. Mr Taysir Abu Adass said variously that it was one year only or two years before his disappearance.
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 2; exhibit 5D515 (Witness statement of Taysir
Abu Adass, dated 17 February 2005), p. 1; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January
2005 and 28 February 2005), ERN 50003488.
9462
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commitment, he grew a beard,9472 and generally wore Islamic clothing.9473 He attended mosque
for prayer,9474 usually five times a day.9475 He usually attended the Al-Houry mosque, also known
as the Arab University Mosque,9476 in Beirut, because it was close to his house.9477
4913. The Trial Chamber also heard evidence from a witness who met someone calling himself
‘Mohammed’ in the mosque in early January 2005. That witness stated that Mr Abu Adass
sometimes led the prayers and deputised for the imam.9478 His primary religious instruction was
self-study, by reading books, listening to tapes and using his computer. 9479 Mr Ramadan stated that
Mr Abu Adass ‘was very interested in preaching and inviting people to join his religion’, and used
to offer religious classes to the young students at the university.9480 Witness 56 stated that many
people used to visit Mr Abu Adass, 9481 and that people the same age as Mr Abu Adass came to the
house to visit him and discuss religion.9482
4914. Mr Ben-Jeddo added that the mosque that Mr Abu Adass attended was in an area of Beirut,
Tariq-El-Jdideh, that was generally considered to be ‘fertile ground for religious activism for

9472

Exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities, 8 November 2005), p. 9; exhibit 5D510
(Statement of Witness PRH056, 15 February 2005), p. 1; exhibit 5D512 (Witness statement of Taysir Abu Adass,
undated), p. 2; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50003489. The evidence as to the extent of his commitment to the beard varies. Witness 56 asked Mr Abu Adass
to shave his beard to help him get a job, but he said that it was part of his identity as a Muslim. Exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 4. However, Mr Taysir Abu Adass’s account suggests that
Mr Abu Adass agreed that he would shave it when he got a job. Exhibit P461 (Witness statements of Taysir Abu
Adass, dated 19 January 2005 and 28 February 2005), ERN 50003490; exhibit 4D584 (Photographs of Mr Ahmad
Abu Adass). An identity card from 15 April 2002 shows Mr Abu Adass as bearded. Exhibit 4D561.
9473
Exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities, 8 November 2005), p. 9 (that Mr Abu Adass lately
‘used to go out in Jallabiah and have a beard’); exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p.
1 (‘started wearing the Abaya’); exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and
28 February 2005), ERN 50003489. When Mr Abu Adass went to work at the programming company, he wore a shirt
and trousers. Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 17.
9474
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 1; T. 20 January 2016, p. 23 (closed session);
exhibit 5D515 (Witness statement of Taysir Abu Adass, dated 17 February 2005), p. 1.
9475
Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50003488; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 47-48 (p. 4); exhibit
P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 14.
9476
For example, exhibit P761.1 (Transcript of television programme regarding Mr Abu Adass), p. 2.
9477
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 49-50 (p. 4); exhibit P2132
(Statement of Witness PRH056, dated 1 July 2010), para. 14.
9478
T. 20 January 2016, p. 36.
9479
Exhibit 5D476 (Statement of Witness PRH056, dated 17 February 2005), p. 6; exhibit 5D510 (Statement of
Witness PRH056, 15 February 2005), p. 1.
9480
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 34 (ERN 60005307).
9481
Exhibit P2128 (Statements of Witness PRH056, dated 13 April and 18 July 2005), p. 7.
9482
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2.
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Islamic groupings and others as well’.9483 He explained that its central location in Beirut, the
presence of the Arab University and its vicinity to the Palestinian camps provided the opportunity
for Islamic religious organisations, such as Jamaa Islamiya and al-Ahbash, and political
organisations, described by Mr Ben-Jeddo as ‘pro-resistance, pro-Palestinian or pro-Future
Movement affiliations’, to target potential activists with their programs. 9484
4915. The Lebanese investigating authorities searched the Abu Adass family home soon after the
broadcast of the video. The evidence regarding these searches and what was found on Mr Abu
Adass’s computer is set out below at paragraphs 5725-5729 in analysing whether the claim of
responsibility was actually false.

2.

Submissions

4916. The Prosecution submits that Mr Abu Adass was ‘a quiet, private, trusting young man with
a high degree of religious devotion and few friends.’9485 It further argues that Mr Abu Adass was
apolitical and saving money for his wedding, and that he could not drive. 9486
4917. The Sabra and Oneissi Defence submit that Mr Abu Adass had gone through a process of
religious radicalisation before the attack.9487 The Merhi Defence also argues that the hearsay
evidence fails to demonstrate that Mr Abu Adass was ‘non-violent and apolitical’, given the
personal links that the witnesses had with Mr Abu Adass.9488

3.

Findings

4918. The Trial Chamber is satisfied that the evidence establishes that Mr Abu Adass was a young
man, perhaps with an introverted personality, who in the period before his disappearance was
becoming increasingly religious. This included growing a beard and wearing religious clothing.
His Lebanese identity card, dated 15 April 2002, shows him with a beard. 9489 He was attending the
mosque near his home daily and had developed an interest in Islamic literature. Mr Abu Adass

9483

Ghassan Ben-Jeddo, T. 10 July 2015, pp 55, 83.
Ghassan Ben-Jeddo, T. 10 July 2015, pp 55, 81-82.
9485
Prosecution final trial brief, paras 530, 1108.
9486
Prosecution final trial brief, paras 1101, 1103-1104.
9487
Sabra Defence final trial brief, para. 573; Oneissi Defence final trial brief, paras 265-266, 271, 273; Oneissi
Defence closing submissions, T. 20 September 2018, pp 26-32.
9488
Merhi Defence final trial brief, para. 477; Merhi Defence closing submissions, T. 18 September 2018, pp 56-57.
9489
Exhibit 4D561.
9484
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also appears to have been disinterested in politics. These factors, in the Trial Chamber’s
assessment, could have made him susceptible to approaches from groups wishing to recruit young
vulnerable people to their religious causes.
4919. The Trial Chamber is also satisfied from the uncontested evidence that Mr Abu Adass
could not drive. He was interested in computers and had briefly worked in the information
technology sector. At the time of his disappearance, like many other young people, he was
probably contemplating a married future.

D.

Selecting Mr Abu Adass—between Friday 22 December 2004 to
Friday 7 January 2005

4920. The Prosecutor, in the amended consolidated indictment, alleges that in late December
2004 to early January 2005, Mr Abu Adass was identified as a likely scapegoat for making the
false claim. He alleges that Mr Oneissi, posing as ‘Mohammed’, approached people, including Mr
Abu Adass, at the Arab University Mosque, and that telecommunications evidence placed Mr
Oneissi and Mr Sabra around the Arab University Mosque in the relevant period.9490
4921. In opening the case against Mr Merhi, the Prosecution’s lead counsel referred to Mr Sabra
visiting Tripoli, in mid-December 2004. The visit was a ‘distinctive thing’ because his personal
mobile Purple 018 had never before contacted or connected to a cell site in Tripoli. From Monday
13 December 2004, Purple 018 made or received eight calls on four days, on that day and then on
Wednesday 15, Monday 20 and Friday 24 December 2004. Mr Platt testified that, between October
2002 and February 2005, Mr Sabra’s Purple 018 activated cells in the Tripoli area only on those
four days in December 2004,9491 and therefore that activity was unusual.9492
4922. This, it was argued, supports the inference that Mr Sabra was there to locate a scapegoat
for the false claim of responsibility; therefore his ‘purpose in Tripoli becomes compelling’. The
‘break in their calling protocol after adherence for five weeks must have been something of
significance, i.e., for Mr Oneissi to tell Mr Sabra about Abu Adass’.9493 After Mr Oneissi’s

9490
9491
9492
9493

Amended consolidated indictment, paras 3 (b)-(c), 23.
From 13 to 24 December 2004.
Gary Platt, T. 25 January 2017, p. 53.
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 48-49 (Mr G. Cameron).
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attendance around the Arab University Mosque, ‘a decision was made which favoured Abu Adass
as the most promising candidate’.9494
4923. In its final trial brief, however, the Prosecution made no submissions with regard to this
alleged attempt, by Mr Sabra, to locate a suitable candidate in Tripoli for making the video. This
is despite the evidence that the Prosecution relied upon in the opening, namely the call data records,
remaining unchanged during the trial. It is also noted that the Prosecution led no evidence in
support of this allegation, such as proof of the proximity of the cells to which Mr Sabra’s mobile
connected in places of potential interest for locating an alternative candidate to Mr Abu Adass—
presumably such as mosques or religious schools.
4924. At the close of the trial in its final trial brief, the Prosecution submits that Mr Merhi’s, Mr
Oneissi’s and Mr Sabra’s involvement in profiling, identifying and selecting Mr Abu Adass as the
scapegoat for the false claim of responsibility is demonstrated by two things. These are first, the
Purple mobiles’ communications during what it termed the ‘COLA phase’ when Mr Oneissi’s
Purple 095 and Mr Sabra’s Purple 018 were connecting to Alfa’s COLA cells near the mosque. 9495
Second, the evidence that the ‘COLA phase’ coincided with the period in which Mr Abu Adass
met, and later left his home with, a man calling himself ‘Mohammed’. 9496 The Prosecution relies
on further ‘evidence and analysis’ to support this conclusion.9497

1.

Meeting(s) between Mr Abu Adass and ‘Mohammed’ in the Arab
University Mosque

4925. The Prosecutor alleges that Mr Abu Adass met the person identifying himself as
‘Mohammed’ at the Arab University Mosque some time in late December 2004 or early January

9494

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 47-50 (Mr G. Cameron).
The Prosecution used this term to refer to the ten days between Wednesday 29 December 2004 and Friday 7
January 2005 when Mr Sabra’s Purple 018, as attributed, and Mr Oneissi’s Purple 095 were most active connecting
to the three COLA cells and those adjacent to it near the mosque.
9496
Prosecution final trial brief, paras 1170, 1184, see also for example, paras 505, 533-548, 736.
9497
This includes the evidence of the pattern of the Purple mobiles’ and of Mr Merhi’s attributed Green mobile’s
communications; expert evidence on the Green network mobiles; evidence of Mr Merhi’s attributed Green mobile’s
communications with Mr Badreddine; evidence of the Purple mobiles’ activity during the relevant time and after the
attack, on 14 February 2005; the video with the claim of responsibility; evidence that the claim was false; and evidence
on the cessation of use of the Green, Red and Purple mobiles, Prosecution final trial brief, paras 1170, 1184.
9495
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2005, and last saw him in the first week of January 2005, probably at a Friday prayer on 7 January
2005. According to the amended consolidated indictment, Mr Oneissi was ‘Mohammed’. 9498
4926. The evidence proving this comes from a combination of pieces of evidence. One category
is the hearsay statements of Mr Abu Adass’s family and friends. Another is testimony from a
witness who met someone calling himself ‘Mohammed’ in the mosque in January 2005. A third
category is testimony from a witness, Witness 87, who saw Mr Abu Adass in the mosque teaching
someone how to pray in January 2005. The fourth is cell site evidence and call data records of the
movements and location of Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 in
December 2004 and January 2005 when Mr Abu Adass was being targeted, approached and
supposedly abducted.
(a)

Evidence
i.

Witness 56’s and Mr Ziad Ramadan’s hearsay accounts of what Mr
Abu Adass told them

4927. The evidence of Mr Abu Adass’s encounters with anyone in the mosque in December 2004
and January 2005 is mostly hearsay and derives from statements admitted into evidence under
Rule 158. The thread running through all accounts is of Mr Abu Adass teaching someone to pray
in the mosque near his home in the weeks before his disappearance. Only one witness, Witness 87,
provided direct evidence of Mr Abu Adass (apparently) teaching anyone to pray in the mosque.
4928. Mr Abu Adass attended the mosque daily; the evidence on this is consistent and appears to
be unchallenged. Witness 56 and Mr Ramadan stated that Mr Abu Adass had told them of his
encountering a young man there calling himself ‘Mohammed’. Their evidence as to the number of
meetings, and what occurred, varies. Witness 56 variously described the number of meetings as
around three, two and one, while Mr Ramadan refers to their meeting just once.

9498

Amended consolidated indictment, para. 23 (d).
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4929. According to Witness 56, in December 2004 or January 2005, Mr Abu Adass saw a young
man, sitting on his own in the corner of the mosque who did not stand up to pray when the others
did.9499
4930. Mr Abu Adass, surprised by this behaviour,9500 approached the young man.9501 Mr Abu
Adass told the man to stand up and participate, 9502 to which the young man replied that he did not
know how to pray.9503 He eventually joined the prayer.9504 Mr Abu Adass told Witness 56 that the
young man introduced himself as ‘Mohammed’. This, however, ‘was not his real name’, but he
liked to be called that way. 9505 ‘Mohammed’ then asked Mr Abu Adass to teach him about Islam
and how to pray, to which Mr Abu Adass agreed. 9506
4931. Witness 56 stated that Mr Abu Adass was happy as he could now teach someone about
Islam.9507 Mr Ramadan was not surprised that Mr Abu Adass responded to ‘Mohammed’s’ request
for help, as he was involved in the religious teaching of other young people. 9508

9499

Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2; exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P2131 (Statement of Witness PRH056, dated 7 and
8 June 2007), para. 122 (p. 9); exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 3.
9500
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2.
9501
Exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 3.
9502
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2.
9503
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P761.1 (Transcript of television
programme regarding Mr Abu Adass), p. 17; exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 3.
9504
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit 5D470 (Statement of Ziad
Ramadan, Syrian authorities, 8 November 2005), p. 11.
9505
Exhibit P2131, (Statement of Witness PRH056, dated 7 and 8 June 2005), para. 120 (p. 9).
9506
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3; exhibit P2131 (Statement of Witness
PRH056, dated 7 and 8 June 2007), para. 122 (p. 9); exhibit 5D476 (Statement of Witness PRH056, 17 February
2005), p. 3; exhibit 5D469 (Statement of Ziad Ramadan, Syrian authorities, 22 July 2005), pp 3-4.
9507
Exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 3; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 3.
9508
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), pp 34, 36 (ERNs 60005307,
60005309).
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4932. Mr Abu Adass told both Witness 56 and Mr Ramadan that ‘Mohammed’ was not the young
man’s real name;9509 he was Muslim, or his parents were Muslim, but he was raised in a Christian
orphanage.9510 Witness 56 stated that ‘Mohammed’s’ real name was either Fadi or Chadi.9511
4933. Mr Abu Adass also told Witness 56 that ‘Mohammed’ was in his mid-twenties9512 and had
a car9513 and that ‘Mohammed’ offered to buy him a car, but he refused as he did not know how to
drive.9514 ‘Mohammed’ also told Mr Abu Adass that he wanted to live in the Tariq-El-Jdideh area,
and asked Mr Abu Adass to help him find an apartment in that area. 9515
4934. Mr Abu Adass told Mr Ramadan that ‘Mohammed’s’ Arabic sounded ‘a bit shaky’.9516
Witness 56 said that Mr Abu Adass had said that ‘Mohammed’ had a Lebanese accent. The witness
stated also that there was ‘nothing distinctive about his voice’.9517
4935. Witness 56 and Mr Ramadan provided differing accounts as to when this meeting in the
mosque took place. Witness 56’s statements contain several different dates: namely, at the end of
December 2004 or the beginning of January 2005, during a dusk prayer; 9518 about three weeks or
one month before Mr Abu Adass’s disappearance; 9519 one month or one and a half months before

9509

Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 120 (p. 9); exhibit 5D475
(Statement of Witness PRH056, 15 February 2005), p. 1; exhibit P2128 (Statements of Witness PRH056, dated 13
April 2005 and 18 July 2005), p. 11; exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 12.
9510
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 3; exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 5; exhibit 5D469
(Statement of Ziad Ramadan, Syrian authorities, 22 July 2005), pp 3-4; exhibit 5D473 (Statement of Ziad Ramadan,
Syrian authorities, undated), p. 13.
9511
Exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 1.
9512
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 4.
9513
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 6; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), p. 14.
9514
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P2132 (Statement of Witness
PRH056, dated 1 July 2010), para. 15.
9515
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 12.
9516
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 13.
9517
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 4; exhibit P2131 (Statement of Witness
PRH056, dated 7 and 8 June 2007), para. 124 (p. 9).
9518
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2; exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P2131 (Statement of Witness PRH056, dated 7 and
8 June 2007), para. 122 (p. 9).
9519
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2 (the meeting took
place around December 2004); exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 122
(p. 9); exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 5 (the meeting took place about one month
before the disappearance); exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 17 (one to one and
a half months before Mr Abu Adass’s disappearance).
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Mr Abu Adass’s disappearance;9520 and around the beginning of January 2005.9521 Mr Ramadan
said that Mr Abu Adass told him, a few days before he disappeared, 9522 that he met ‘Mohammed’
around a week or ten days earlier, at a Friday prayer at the Arab University Mosque.9523 On Mr
Ramadan’s version, this would have been Friday 7 January 2005.
4936. According to Witness 56, Mr Abu Adass then saw ‘Mohammed’ a second time during a
Friday prayer, shortly after their first meeting.9524 After this second meeting, Mr Abu Adass did
not see ‘Mohammed’ for a week.9525 Afterwards, the two met again at the mosque.9526
‘Mohammed’ then disappeared again for a week.9527
4937. Witness 56’s statements are unclear as to whether Mr Abu Adass and ‘Mohammed’ met
three or four times in the Arab University Mosque. 9528
4938. Regarding their other contacts, Witness 56 stated that ‘Mohammed’ called Mr Abu Adass
using a payphone between two and five times,9529 and ‘Mohammed’ did not have a mobile and had
told Mr Abu Adass that he did not want to have one.9530

9520

Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 17.
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3.
9522
Exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities, 8 November 2005), pp 9-11; exhibit 5D473
(Statement of Ziad Ramadan, Syrian authorities, undated), pp 11-13; exhibit P1776 (Transcript of Ziad Ramadan’s
interview by UNIIIC, 22 May 2006), p. 24 (ERN 60005297). See also exhibit 5D469 (Statement of Ziad Ramadan,
Syrian authorities, 22 July 2005), pp 3-4; exhibit P1775 (Witness statement of Ziad Ramadan, UNIIIC, 1 December
2005), para. 89 (ERN 205573).
9523
Mr Ramadan stated in one statement (exhibit 5D473, p. 13) that the meeting occurred during a Friday prayer,
exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 24 (ERN 60005297); exhibit
5D469 (Statement of Ziad Ramadan, Syrian authorities, 22 July 2005), pp 3-4; exhibit 5D470 (Statement of Ziad
Ramadan, Syrian authorities, 8 November 2005), pp 9-11; exhibit 5D473 (Statement of Ziad Ramadan, Syrian
authorities, undated), pp 11-13.
9524
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 2.
9525
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), pp 2-3; exhibit P2131
(Statement of Witness PRH056, dated 7 and 8 June 2007), para. 122 (p. 9).
9526
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3.
9527
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 3.
9528
It is unclear from Witness 56’s evidence whether the two met three times in total after they first met. Exhibit
5D477 (Statement of Witness PRH056, 1 October 2005), p. 5.
9529
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 124 (p. 9); exhibit P2132
(Statement of Witness PRH056, dated 1 July 2010), para. 16.
9530
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 3; exhibit P2131 (Statement of Witness
PRH056, dated 7 and 8 June 2007), para. 124 (p. 9).
9521
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4939. Mr Ramadan visited Mr Abu Adass a few days before his disappearance. Mr Abu Adass
was worried and wondered why ‘Mohammed’ had not turned up or done what he had decided to
do.9531
4940. Neither witness provided a description of what ‘Mohammed’ looked like; neither had ever
seen him.
ii.

Witness 87’s account of seeing a man sitting with Mr Abu Adass in
the mosque

4941. Witness 87 testified that he saw Mr Abu Adass with a young man in the mosque shortly
before his disappearance.
4942. The witness was a neighbour of Mr Abu Adass.9532 He described seeing a man sitting with
Mr Abu Adass in the Arab University Mosque on either the Friday before Mr Abu Adass
disappeared, or the week before.9533 This would make it either Friday 7 or Friday 14 January 2005.
4943. Mr Abu Adass was teaching the young man how to pray. 9534 The witness noticed them, as
he had never seen Mr Abu Adass talking to anyone in the mosque before. 9535 The witness was four
metres away from them,9536 and could not see the face of the man clearly, as they were sitting in
front of the witness and to the right-hand side.9537 The person was young, approximately the same

9531

Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 13.
Exhibit P597 (Statement of Witness PRH087, 23 March 2010), para. 6.
9533
Witness PRH087, T. 29 September 2015, p. 16; exhibit P596 (Statements of Witness PRH087, dated 14 January
2015 and 24 November 2006), paras 75-76 (p. 12). See also exhibit 4D213 (Statement of Witness PRH087, dated 28
April 2005), p. 2.
9534
Witness PRH087, T. 29 September 2015, pp 18, 22-23, 62-63. The Trial Chamber admitted Witness 87’s
statements into evidence (exhibits P596 and P597) with the exception of portions that concerned his direct
observations of the person in the mosque. The Trial Chamber also declared admissible five statements by Witness 56
and two statements by Witness 87 ‘with the exception of the parts of the statements concerning direct observations of
and interactions with the person described as Mohammed’ (emphasis added). However, paragraph 3 of that decision,
makes it clear that Witness 87, in his statements, described his observations of ‘a man’—who Mr Abu Adass was
teaching how to pray at the Arab University Mosque—without knowing, and therefore mentioning, that man’s name.
Witness 56, on the contrary, described telephone calls to Mr Abu Adass from a person who Witness 56 knew as
‘Mohammed’. The decision therefore incorrectly referred to both witnesses describing the observations and
interactions ‘with the person described as Mohammed’. See Decision admitting witness statements by Witness
PRH056 and Witness PRH087, disposition.
9535
Witness PRH087, T. 29 September 2015, p. 16; exhibit P597 (Statement of Witness PRH087, 23 March 2010),
para. 8.
9536
Witness PRH087, T. 29 September 2015, p. 16.
9537
Witness PRH087, T. 29 September 2015, pp 16-17.
9532
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age as Mr Abu Adass,9538 had very short hair,9539 and dark skin, ‘a little bit darker’ than Mr Abu
Adass’s.9540 When sitting, the two were almost of the same height.9541
4944. In his testimony, the witness stated that he could not hear the voice of the man because
they were sitting too far away.9542 However, in his statements made in April 2005—much closer
to the events described, but still over three months afterwards—he stated that he heard the man
speak to Mr Abu Adass.9543 The man had a Palestinian accent9544 or one that was ‘either Palestinian
or from the Gulf’.9545 The witness was not sure what the man was wearing, ‘Maybe a T-shirt or a
shirt, and he was wearing normal trousers. Maybe jeans, but I’m not sure.’ 9546
iii.

A witness who met ‘Mohammed’ in the Arab University Mosque

4945. The Trial Chamber also heard evidence from a witness who encountered a ‘Mohammed’
in the mosque.
4946. At the beginning of January 2005, on a Monday, during the noon prayer, this witness saw
a young man sitting in the corner near the stairs next to the main hall of the mosque. 9547 The witness
wondered why the man was sitting rather than standing and joining the other worshippers in
prayer.9548 After the prayer, when the witness was about to leave the mosque, the young man

9538

Witness PRH087, T. 29 September 2015, pp 16-17.
Witness PRH087, T. 29 September 2015, pp 17, 25.
9540
Witness PRH087, T. 29 September 2015, p. 26.
9541
Witness PRH087, T. 29 September 2015, p. 19. In a previous statement shown to him in cross-examination the
witness said that the young man was a bit taller than Mr Abu Adass. Exhibit P596 (Statements of Witness PRH087,
dated 14 January 2015 and 24 November 2006), para. 78 (p. 12); Witness PRH087, T. 29 September 2015, p. 66.
9542
Witness PRH087, T. 29 September 2015, p. 18.
9543
Exhibit 4D213 (Statement of Witness PRH087, dated 28 April 2005), p. 2; Witness PRH087, T. 29 September
2015, pp 63-69.
9544
Exhibit 4D213 (Statement of Witness PRH087, dated 28 April 2005), p. 2.
9545
Witness PRH087, T. 29 September 2015, pp 63-69; exhibit P596 (Statements of Witness PRH087, dated 14
January 2015 and 24 November 2006), para. 78 (p. 12). Witness 87 also stated that perhaps the man had changed his
accent in order to make Mr Abu Adass understand him, as Mr Abu Adass’s accent was itself a mixture of Palestinian
and Gulf. Exhibit P596 (Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006), para. 78 (p.
12).
9546
Witness PRH087, T. 29 September 2015, p. 19.
9547
T. 20 January 2016, pp 24-26, 30-32 (closed session).
9548
T. 20 January 2016, p. 33 (closed session); exhibit P760, p. 1.
9539
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approached and started talking.9549 The witness asked why he was sitting instead of praying.9550
The man said that he did not know how to pray and would like the witness to teach him how. 9551
4947. The young man said that his name was ‘Mohammed’ and that he came from a village in a
remote area. He was secretive about his family name and address.9552 The witness did not have
enough time to teach him,9553 and suggested that someone else help ‘Mohammed’.9554 The witness
looked around and saw Mr Abu Adass who the witness did not know but used to see frequently at
the mosque.9555 The witness pointed at Mr Abu Adass and said that he was better suited to teach
‘Mohammed’ how to pray. 9556
4948. ‘Mohammed’, however, then became aggressive and said that he felt comfortable only with
the witness. ‘Mohammed’ asked the witness not to tell anyone else about his request. 9557 Mr Abu
Adass saw the witness pointing at him and approached them asking if something was wrong. The
witness replied that nothing was wrong, and Mr Abu Adass left. 9558
4949. ‘Mohammed’ told the witness that if the witness would not teach him, he did not want to
learn and would never pray. The witness felt guilty and agreed to teach ‘Mohammed’ how to
pray.9559 ‘Mohammed’ asked to meet when the mosque would be empty, because he would feel
ashamed if someone saw the witness teaching him.9560 They agreed to meet an hour before or after
the noon prayer on Wednesday in the same week and parted.9561 The following Wednesday, the

9549

T. 20 January 2016, pp 33-34 (closed session), T. 26 January 2016, pp 74-75 (closed session); exhibit P762, p. 1.
T. 20 January 2016, p. 34 (closed session); exhibit P762, p. 2; exhibit P760, p. 1.
9551
T. 20 January 2016, p. 34 (closed session); exhibit P762, pp 1-2; exhibit P760, p. 1.
9552
T. 20 January 2016, pp 34-35 (closed session); exhibit P762, p. 2.
9553
T. 20 January 2016, p. 35 (closed session).
9554
T. 20 January 2016, pp 35-36 (closed session).
9555
T. 20 January 2016, p. 36 (closed session), T. 25 January 2016, pp 63-64 (closed session); exhibit P762, p. 2;
exhibit P760, p. 2.
9556
T. 20 January 2016, pp 37-38 (closed session); exhibit P760, p. 1.
9557
T. 20 January 2016, pp 37-38 (closed session), T. 26 January 2016, pp 73-74 (closed session); exhibit P762, pp 23; exhibit P760, pp 1-2.
9558
T. 20 January 2016, p. 37 (closed session), T. 26 January 2016, pp 74-75 (closed session); exhibit P762, pp 2-3;
exhibit P760, pp 1-2; exhibit 4D241 (Diagram of meeting in the mosque).
9559
T. 20 January 2016, pp 38, 40-41 (closed session).
9560
T. 20 January 2016, pp 38-39 (closed session); exhibit P760, p. 2; exhibit P762, p. 3.
9561
T. 20 January 2016, pp 38-39 (closed session); exhibit P762, p. 3; exhibit P760, p. 2.
9550
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witness arrived 20 minutes late for the appointment and rushed into the mosque but did not see
‘Mohammed’. The witness never saw him again.9562
4950. In April 2005, the witness saw Mr Ibrahim El-Masri, the Deputy Secretary General of AlJamaa Al-Islamiya, repeating what Mr Abu Adass’s sister9563 had said in a Future TV program
describing the circumstances of her brother’s disappearance, including Mr Abu Adass meeting a
‘Mohammed’ at the mosque and this ‘Mohammed’ asking Mr Abu Adass to teach him how to
pray.9564
4951. Exhibit P760 also provides evidence of the witness, in 2006, providing an account of what
occurred9565 and describing how the witness discovered a ‘link’ between the witness’s story and
that of Mr Abu Adass.9566
4952. The witness remembered having pointed at Mr Abu Adass as someone who could, and was
better suited to teach ‘Mohammed’ how to pray.9567 ‘Mohammed’ might have preferred Mr Abu
Adass ‘because of his abaya, because of his beard’. As the witness did not find ‘Mohammed’ on
the date agreed for their appointment, the witness did not know whether ‘Mohammed’ had left the
mosque because the witness was late, or alternatively he was ignoring the witness, and had
preferred Mr Abu Adass.9568 The witness felt remorse for being the ‘cause’ of what happened to
Mr Abu Adass.9569
4953. In mid-2007, the witness assisted the Lebanese investigating authorities in sketching
‘Mohammed’ and, in March 2010, pointed to Mr Oneissi’s face on photo boards shown by
Prosecution investigators. Using the combination of the evidence of what occurred in the mosque,
the purported photo board identification and call data records of the movements of Mr Oneissi’s
personal mobile the Prosecution alleges that Mr Oneissi was ‘Mohammed’.

9562

T. 20 January 2016, pp 39-40 (closed session), T. 26 January 2016, pp 78, 88 (closed session); exhibit P762, p. 3;
exhibit P760, p. 2.
9563
Rania Abu Adass.
9564
T. 20 January 2016, pp 54-55, 60, 63-68 (closed session).
9565
T. 20 January 2016, pp 72, 74-76 (closed session), T. 26 January 2016, pp 39-41, 60-61 (closed session). The
original version of exhibit P760 no longer exists. T. 20 January 2016, pp 72, 74-77.
9566
T. 20 January 2016, pp 63-64, 71-72 (closed session).
9567
T. 20 January 2016, pp 37, 71-72 (closed session).
9568
T. 26 January 2016, p. 78 (closed session).
9569
T. 26 January 2016, p. 77 (closed session).
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4954. The evidence of the call data records and the photo board identification procedure is
analysed in detail below at paragraphs 4999 to 5485.
(b)

Submissions

4955. In its final trial brief, the Prosecution argues that in the weeks before his disappearance,
Mr Abu Adass met a man calling himself ‘Mohammed’ at the Arab University Mosque. 9570
4956. The evidence does not establish dates precisely, but Mr Abu Adass most likely first met
‘Mohammed’ in late December 2004 or early January 2005, and last saw him at a Friday prayer
on 7 January 2005. Mr Ramadan stated that when he saw Mr Abu Adass, on 14 January 2005, Mr
Abu Adass expressed concern that he had not seen ‘Mohammed’ in about ten days. Witness 87
also saw ‘Mohammed’ teaching Abu Adass on Friday 7 January 2005. Witness 56’s evidence was
somewhat inconsistent as to the day when Mr Abu Adass met ‘Mohammed’, but this is
unsurprising given that five years had passed between the witness’s first and last statements.9571
The evidence of the witness who met ‘Mohammed’ in the mosque was ‘credible, reliable, and
compelling’.9572 Mr Abu Adass’s and this witness’s ‘closely parallel experiences demonstrate that
their encounters with “Mohammed” were part of the same search for a scapegoat, over the same
narrow timeframe’.9573
4957. The Merhi Defence submits that the Prosecution ‘surprisingly’ is unable to ‘determine with
any precision’ two important material aspects of the alleged false claim, namely, ‘Mohammed’s’
identity and the day on which Mr Abu Adass was selected by ‘Mohammed’. And it does not allege
any specific action by Mr Merhi during this period.9574
4958. The Oneissi Defence also argues that the ‘Mohammed’ story could have been fabricated
by Mr Abu Adass, or as a cover-up by Witness 56, Mr Ramadan and Mr Taysir Abu Adass.9575
The Prosecution’s case—because it is not possible to establish the dates of meetings and that the
last meeting took place on 7 January 2005—is vague.9576

9570
9571
9572
9573
9574
9575
9576

Prosecution final trial brief, para. 510.
Prosecution final trial brief, paras 519-523, 525.
Prosecution final trial brief, para. 516.
Prosecution final trial brief, paras, 513, 524.
Merhi Defence final trial brief, paras 491, 493.
Oneissi Defence final trial brief, para. 263.
Oneissi Defence final trial brief, paras 335-338.
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4959. Witness 56, according to the Oneissi Defence, embellished the account over time, 9577 and
Mr Ramadan fabricated his story because of trouble with the Lebanese and Syrian authorities. 9578
Witness 56’s and Mr Ramadan’s evidence is imprecise regarding the identity of ‘Mohammed’ or
the timing of the alleged meetings and interactions between Mr Abu Adass and ‘Mohammed’. 9579
4960. Further, the date of 7 January 2005 is neither corroborated by Witness 87—who could not
describe or identity the person he saw with Mr Abu Adass9580—nor by the other witness.9581
Additionally, Witness 87’s evidence does not support any precise finding regarding the timing of
the alleged meetings other than ‘during midday prayer’ either the Friday before Mr Abu Adass’s
disappearance or the Friday before that.9582 Moreover, whereas Witness 56 stated that Mr Abu
Adass and ‘Mohammed’ met for the first time at the dusk prayer, Witness 87 said the meeting
between Mr Abu Adass and the young man occurred during the midday prayer. 9583
4961. The Oneissi Defence also raised a number of further challenges to the reliability of the
evidence of the witness who met ‘Mohammed’, arguing that it is unreliable, inconsistent, that the
‘Mohammed story’ cannot be verified and that the witness has specified political links. The
submissions conclude by arguing that the circumstances surrounding the ‘Mohammed story’ were
‘highly suspicious’ and ‘cast serious doubts as to the reliability’ of the witness’s alleged encounter
with ’Mohammed’, and the witness’s credibility.9584 Its final trial brief also noted that the
Prosecution’s:
representation of Abu-Adass has evolved, between the Indictment and Pre-Trial Brief to
the Prosecution Brief: while Abu-Adass is initially portrayed merely as a generous but
naïve man, the Prosecution now conveniently emphasises his Salafist and Wahhabi
tendencies.9585

4962. The Sabra Defence submits that there is no evidence demonstrating beyond a reasonable
doubt that the ‘Mohammed’ who Witness 56 and Mr Ramadan referred to is the same person
9577
9578
9579
9580
9581
9582
9583
9584
9585

Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
Oneissi
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Defence
Defence
Defence
Defence
Defence
Defence
Defence
Defence

final
final
final
final
final
final
final
final
final

trial
trial
trial
trial
trial
trial
trial
trial
trial
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paras 292-296.
paras 301-307.
paras 313, 335-338.
paras 340-345.
paras 350-353, 406-409.
paras 342-343.
paras 341-342.
paras 357-404.
para. 279 (footnotes omitted).
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described by Witness 87 and the witness who met ‘Mohammed’ in the mosque.9586 Their accounts
of the meeting between Mr Abu Adass and ‘Mohammed’ suffer from a number of inconsistencies,
which affect their reliability.9587 The Prosecution’s shift from the identity of ‘Mohammed’ as Mr
Oneissi and the failure to specify the date when Mr Abu Adass allegedly met ‘Mohammed’ is fatal
to the Prosecution’s case.9588
4963. The Prosecution relies on Mr Ramadan’s evidence that on Friday 14 January 2005 Mr Abu
Adass informed him that he had seen ‘Mohammed’ at least ten days before, namely, on or around
Tuesday 4 January 2005, even though this does not fit into its case.9589 The Prosecution also
selectively treats Witness 56’s various accounts of this meeting by inconsistently stating that the
alleged meeting with ‘Mohammed’ occurred on Friday 7 January 2005, even though Witness 56
had not specifically stated in any accounts that this meeting took place on this date. 9590
4964. The Prosecution uses Witness 87’s evidence that he saw Mr Abu Adass teaching someone
how to pray ‘one week before he disappeared’ to argue that Mr Abu Adass met ‘Mohammed’ on
Friday 7 January 2005. However, the witness also stated that he saw Mr Abu Adass meeting
someone on the Friday before his disappearance, that is, on Friday 14 January 2005.9591 Further,
Witness 87 seeing Mr Abu Adass with someone does not equate to this individual being
‘Mohammed’. Also, Witness 87’s testimony that Mr Abu Adass must have been teaching someone
to pray is an unfounded assumption as he could not hear what Mr Abu Adass said from his position
in the mosque and took no interest at the time.9592
4965. Finally, the evidence of the witness who met ‘Mohammed’ in the mosque does not establish
when Mr Abu Adass met ‘Mohammed’, or that they met the same person. The witness recollects
meeting ‘Mohammed’ on a Monday in early January 2005, but this does not establish that Mr Abu
Adass met the same person on Friday 7 January 2005.9593
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9587
9588
9589
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9591
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paras 628-631.
1649 of 2642

18 August 2020

R333635

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

(c)

Findings

4966. The Trial Chamber heard evidence that is divisible into three discrete themes. It agrees
with the Prosecution’s general argument that they must be viewed together.
4967. The first is of Mr Abu Adass’s alleged meeting(s) with ‘Mohammed’ in the Arab
University Mosque, as relayed by Mr Abu Adass to Witness 56 and Mr Ramadan. The second is
of Witness 87’s direct evidence that he saw Mr Abu Adass with someone in the Arab University
Mosque in early January 2005. Thirdly, another witness testified of meeting ‘Mohammed’ in the
mosque at around the same time. Mr Abu Adass was reported missing, as of Sunday 16 January
2005 and his family and friends never saw him again; the evidence and findings regarding his
reported disappearance are set out below at sub-section (E) ‘Mr Abu Adass’s disappearance and
surrounding events.
4968. The Trial Chamber received evidence from which it can find that at the beginning of
January 2005 a witness met someone called ‘Mohammed’ in the mosque. Having heard the
evidence, the Trial Chamber is satisfied that the witness attempted to provide credible and reliable
evidence about this meeting. There is evidence of this in exhibit P760 and statements made in
2007.
4969. The Trial Chamber has carefully considered the Oneissi Defence’s lengthy final trial
submissions arguing that the witness was unreliable and lacked credibility, but is ultimately of the
view that the evidence was reliable on all salient points. Having viewed the witness and the crossexamination, the Trial Chamber is convinced that the witness was attempting to provide the best
account of a brief encounter that occurred over ten years earlier. In this respect, the witness was
credible.
4970. The Trial Chamber has carefully assessed the evidence of each of the witnesses who
provided evidence about what might have occurred in the mosque vis-à-vis Mr Abu Adass. It has
examined the different witness accounts both for internal consistencies and for consistency with
each other. In other words, it has considered each version individually and in combination with
the others.
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4971. The accounts of the four witnesses are only partially consistent. The consistencies include
Witness 56 and Mr Ramadan stating that Mr Abu Adass had said that he had met someone named
‘Mohammed’ in the mosque, who had asked Mr Abu Adass to help him pray. They also
consistently stated that they were told that ‘Mohammed’ was of Muslim origin but raised in a
Christian orphanage and that ‘Mohammed’ was not his real name.
4972. The evidence is not, on the other hand, consistent as to the number and dates of the
meetings. Witness 56’s statements say that Mr Abu Adass met ‘Mohammed’ once, twice and three
times. According to Mr Ramadan, conversely, Mr Abu Adass met ‘Mohammed’ only once. This
is not of course of itself necessarily inconsistent, as Mr Ramadan may have been told of only one
meeting; more of which he was unaware may have occurred.
4973. Of the dates of the meeting(s), Witness 56 stated that Mr Abu Adass first met ‘Mohammed’
between a week and one and a half months before Mr Abu Adass’s disappearance; this would
make it between about the beginning of December 2004 and the first week of January 2005.
Mr Ramadan stated that he had heard that Mr Abu Adass met ‘Mohammed’ sometime in early
January 2005. In a statement, Mr Ramadan said that this occurred during a Friday prayer. Relying
on this, the meeting would have occurred on Friday 7 January 2005. 9594
4974. While this might support a finding that Mr Abu Adass met someone called ‘Mohammed’
in the mosque at some time between these dates, the inconsistencies undermine the reliability of
these accounts—taking them either individually or together. Further, and significantly,
Witness 56’s and Mr Ramadan’s accounts are untested Rule 158 hearsay, and on a crucial and
contested issue. As outlined above, therefore, the Trial Chamber has carefully examined whether
any other evidence corroborated it.
4975. Witness 87 testified and was cross-examined by the Defence. He gave reliable and, in the
Trial Chamber’s view, credible evidence that he saw Mr Abu Adass sitting with a person in the
mosque either on the Friday before Mr Abu Adass disappeared, or the week before. These possible
dates would therefore be either Friday 7 or 14 January 2005. He explained that he understood that
Mr Abu Adass was teaching the other man how to pray because they were speaking aloud during

9594

As noted by the Oneissi Defence (Oneissi Defence final trial brief, paras 326, 329), in the corrected version of its
final trial brief, the Prosecution removed two sentences concerning this aspect of Mr Ramadan’s evidence.
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day-time prayer, which otherwise would not be allowed according to the Sunni school, and he had
never seen Mr Abu Adass doing it before.9595 What is absent from his account, however, is any
evidence about who it was. The person was unnamed. It may have been the ‘Mohammed’ in
question, or someone else.
4976. Mr Ramadan also provided evidence that Mr Abu Adass regularly helped young people
learn more about religion. He stated that Mr Abu Adass had relations with many students and with
some young people from the mosque of the university, that he was very interested in preaching
and inviting people to join his religion and that he ‘was also offering some religious classes to the
young students at the university’.9596
4977. This evidence is before the Trial Chamber, although in untested Rule 158 form, and if
accepted, provides a reasonable alternative inference that Witness 87 saw Mr Abu Adass teaching
someone other than the named ‘Mohammed’ how to pray. The Trial Chamber, however, is of the
view that the evidence is unreliable—being Rule 158 untested hearsay—thus logically it cannot
provide a reasonable alternative inference.
4978. Further, Witness 87 could not specify the exact date of the incident; it could have been
either Friday 7 or Friday 14 January 2005. The date is significant because it could provide context
to cell activations of Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 around the
Arab University Mosque. The Trial Chamber considers that these two significant omissions,
namely, the lack of a precise date and the name of the person Witness 87 saw with Mr Abu Adass
mean that they cannot corroborate, or strengthen, either Witness 56’s or Mr Ramadan’s account of
what Mr Abu Adass is said to have told them about ‘Mohammed’.
4979. Additionally, Witness 87’s description of the person he saw with Mr Abu Adass differs in
some respects from that of the witness who encountered a ‘Mohammed’ in the mosque. This is of
course not unusual; witnesses frequently describe the same person differently, and will notice or
record different features to memory. Numerous factors affect and determine how a witness sees

9595

Witness PRH087, T. 29 September 2015, pp 18-23. See also exhibit 4D213 (Statement of Witness PRH087, dated
28 April 2005), p. 2.
9596
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 34 (ERN 60005307).
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and recalls an event, including describing a previously unknown but briefly encountered person.
They may or may not have been describing the same person.
4980. The descriptions that Witness 87 and the witness who met a ‘Mohammed’ in the mosque
gave of the person they saw in the mosque in January 2005 cannot, of themselves, corroborate
Witness 56’s or Mr Ramadan’s accounts. Neither provided a description of what ‘Mohammed’
looked like. Witness 56 and Mr Ramadan—neither of whom had met ‘Mohammed’—only stated
that they had heard that he was in his mid-twenties. The Trial Chamber however will also consider
this, as the Prosecution alleges that the evidence of both witnesses corroborates, in different ways,
that of Witness 56 and Mr Ramadan.
4981. In examining their descriptions in more detail, a comparison between the more detailed
description of ‘Mohammed’ given by the witness who met him and that of Witness 87 can be based
only on their common descriptions of that person, that is, of his age, hair length, complexion and
accent. The witness who saw ‘Mohammed’ in the mosque said that he was 175 centimetres tall.
However, Witness 87’s description of the young man as having the same height as Mr Abu Adass
when sitting does not permit a comparison on this.
4982. Witness 87 was four metres away from Mr Abu Adass and the young man,9597 and could
not see his face clearly,9598 so his description was limited. He described him as young—
approximately the same age as Mr Abu Adass, who at the beginning of 2005 was aged 229599—
and having very short hair.9600 The additional information Witness 87 provided was mainly based
on comparing him with Mr Abu Adass, namely, that the young man had dark skin that was ‘a little
bit darker’ than Mr Abu Adass’s,9601 and, when sitting, the two were almost of the same height.9602

9597

Witness PRH087, T. 29 September 2015, p. 16. See also exhibit P596 (Statements of Witness PRH087, dated 14
January 2015 and 24 November 2006), para. 76 (p. 12).
9598
Witness PRH087, T. 29 September 2015, pp 16-17.
9599
Mr Abu Adass was born in 1982. Exhibit 4D561 (Mr Ahmad Abu Adass’s Lebanese identity card), which states
that he was born in Saudi Arabia in 1982.
9600
Witness PRH087, T. 29 September 2015, pp 16-17, 25; exhibit P596 (Statements of Witness PRH087, dated 14
January 2015 and 24 November 2006), para. 78 (p. 12).
9601
Witness PRH087, T. 29 September 2015, p. 26. A photograph of Mr Abu Adass before he grew his beard is in
exhibit 4D584.
9602
Witness PRH087, T. 29 September 2015, p. 19.
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He had an accent that was either Palestinian or from the Gulf,9603 but in his testimony, ten years
and eight months after the event, he stated that he could not hear him. 9604
4983. ‘Mohammed’, on the other hand according to the witness who met him, was around 25 to
30, his hair was a few centimetres long, with white or a little greyish complexion, although the
witness also described him as having a bluish face or ashen skin.9605 ‘Mohammed’ spoke with an
unfamiliar accent—it was neither from Beirut, nor from the Bekaa or from the south of Lebanon—
and appeared to be trying to use an accent to make it seem that he came from a remote village. 9606
4984. Both say the man was young, but differed as to his complexion, one describing it as dark
and the other white, one says the accent was Palestinian or from the Gulf, while the other could
not identify it.
4985. In these circumstances, the Trial Chamber cannot safely conclude that they were the same
person. Witness 87 could not properly see him. Moreover, the encounters were brief and a lengthy
period elapsed between their seeing the person and describing him to the authorities. Witness 87
saw ‘Mohammed’ in January 2005 and first described him nearly two years later in a statement
made in late November 2006.9607 The witness who met ‘Mohammed’ in the mosque in January
2005 similarly provided an initial description at least a year later, sometime in 2006. 9608 They also
gave differing descriptions as to the person’s complexion and accent.
4986. The accounts also differ as to dates. Witness 87 thought that he had seen the young man
on either Friday 7 or Friday 14 January 2005. The other witness described meeting ‘Mohammed’
in the mosque on a Monday at the beginning of January 2005, which would be either Monday 3 or
10 January. Therefore, although the descriptions about the accent and age are not necessarily
inconsistent, the circumstances do not permit the Trial Chamber to positively find that the two
witnesses saw the same young man in the mosque in January 2005.

9603

Exhibit P596 (Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006), para. 78 (p. 12);
Witness PRH087, T. 29 September 2015, pp 63-65.
9604
Witness PRH087, T. 29 September 2015, p. 18.
9605
T. 20 January 2016, pp 41, 46, 50 (closed session); exhibit P760; exhibit P762, p. 3.
9606
T. 20 January 2016, pp 85-86 (closed session).
9607
Exhibit P596 (Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006).
9608
Exhibit P760.
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4987. It is of course conceivable that the same person approached both Mr Abu Adass and the
witness at this mosque within a few days of each other and asked each to teach him how to pray.
However, it is also equally conceivable that it was not the same person.
4988. The witness’s evidence is therefore equivocal for purposes of corroborating the Rule 158
hearsay evidence of Mr Ramadan and Witness 56 on this material fact pleaded against Mr Oneissi.
The Trial Chamber, as is noted above, accepts that a witness met someone named ‘Mohammed’
at the mosque in early January 2005, and that this person asked the witness to teach him how to
pray. The Trial Chamber is also satisfied that the witness pointed at nearby Mr Abu Adass as
someone who could, or was better suited to teach ‘Mohammed’ how to pray. However, without
more, the Trial Chamber cannot positively conclude that the witness’s evidence corroborates that
of the two Rule 158 witnesses, Witness 56 and Mr Ramadan, who provided hearsay evidence on
these points.
4989. To recap: Witness 87’s evidence does not corroborate that Mr Abu Adass met and taught
‘Mohammed’ to pray. It only confirms that Mr Abu Adass may have taught someone to pray in the
mosque in January 2005. Further, the other witness’s evidence does not corroborate that
‘Mohammed’ approached Mr Abu Adass. It only confirms that a person named ‘Mohammed’
approached that witness. In these circumstances, it is not the only reasonable inference available
to the Trial Chamber on the evidence that either Witness 87 or the other witness’s evidence
corroborates the two Rule 158 witnesses’ already somewhat inconsistent hearsay evidence.
4990. The Trial Chamber therefore finds that the Prosecution has not established beyond a
reasonable doubt that Mr Abu Adass met a person called ‘Mohammed’ at the mosque in late
December 2004 or early January 2005 and taught him how to pray. Even if a finding is not required
to the high standard of beyond reasonable doubt, the evidence the Prosecution led to establish this
pleaded fact would have been insufficient to prove it on a lower evidentiary standard, such as on
the balance of probabilities.

2.

The ‘identification’ of Mr Oneissi as the ‘Mohammed’ who Mr Abu
Adass encountered in the mosque

4991. In the amended consolidated indictment, the Prosecutor alleges that Mr Oneissi posed as
‘Mohammed’ to meet Mr Abu Adass and to convince him to leave his home on 16 January
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2005.9609 This is a material fact that the Prosecution must prove beyond reasonable doubt to the
extent that a conviction would rely upon it. As illustrated in more detail below, 9610 the Prosecution
submitted, in its final trial brief and closing arguments, that the Trial Chamber need not establish
the precise identity of the ‘Mohammed’ who lured Mr Abu Adass away from his family. However,
it also insisted that there is evidence that Mr Oneissi was ‘Mohammed’. 9611
4992. Regarding Mr Sabra’s alleged role, in opening the case against Mr Merhi, Prosecution
counsel stated that, while Mr Oneissi’s role was to befriend and gain the initial trust of Mr Abu
Adass, ‘Mr Sabra’s role was to remain in the background and to gather information about Abu
Adass and the surrounding area in preparation for his abduction on the morning of the 16th of
January’.9612
4993. The Trial Chamber is only legally required to assess whether the Prosecution has
established its pleaded case against the Accused beyond reasonable doubt. In final submissions,
Prosecution’s lead counsel appeared to argue the contrary. In referring to what he described as the
‘subplot’ of the ‘Mohammed deceit’, he argued that, ‘What you need to consider is the involvement
of Mr. Sabra and Mr. Oneissi in that subplot. And you don’t need to find who played which
role’.9613 This submission implicitly suggests that the Trial Chamber could safely switch the
pleaded roles of Mr Oneissi and Mr Sabra. This means that it could find that either or neither were
‘Mohammed’, but the two nevertheless played some role in the ‘Mohammed’ story.
4994. The Trial Chamber agrees that it could legally adopt this course to the extent that the
evidence supported a finding that Mr Sabra had some involvement in the ‘Mohammed’ deceit.
This applies regardless of whether the evidence supported Mr Oneissi having such a role. This
appears to be sufficiently pleaded in the amended consolidated indictment. However, as a matter
of law, a positive finding that Mr Sabra, as opposed to Mr Oneissi, was ‘Mohammed’—which is
the pleaded material fact—would require an amendment to the indictment. Mr Sabra’s defence
was run on the basis that he was not alleged to be ‘Mohammed’. It was not pleaded that he was.

9609
9610
9611
9612
9613

Amended consolidated indictment, paras 23, 28-29.
See paras 5036-5042, below.
Prosecution closing submissions, T. 14 September 2018, p. 67.
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 50-52 (Mr G. Cameron).
Prosecution closing submissions, T. 14 September 2018, p. 69.
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4995. To prove that Mr Oneissi was ‘Mohammed’, the Prosecution relies on the testimony of a
witness who encountered a ‘Mohammed’ in the Arab University Mosque on a Monday in January
2005. The witness pointed to a photograph of Mr Oneissi in an interview with Prosecution
investigators in March 2010, and, according to the Prosecutor’s pleading, identified him. It also
relies upon cell site evidence showing Mr Oneissi’s mobile and Mr Sabra’s attributed mobile
connecting to the cells near the mosque on relevant days in December 2004 and January 2005.
Added to this are the hearsay Rule 158 statements of Witness 56 and Mr Ramadan about the
meeting between Mr Abu Adass and ‘Mohammed’.
4996. The Trial Chamber has received insufficient probative evidence to conclude that Mr Abu
Adass met someone called ‘Mohammed’ at the mosque in late December 2004 or early January
2005. However, to do justice to the Parties’ cases, the Trial Chamber has carefully examined the
Prosecutor’s pleading, and supporting evidence, that Mr Oneissi was ‘Mohammed’. In so doing,
it will assume for the purposes of the analysis, that it could be satisfied that Mr Abu Adass met a
‘Mohammed’ in the mosque. All of the evidence presented has therefore been comprehensively
analysed.
4997. There are two strands to this evidence. The first is whether the identification evidence
presented could establish that Mr Oneissi was the ‘Mohammed’ who the witness met in the
mosque, or could be relied upon to prove this. The second is whether the Trial Chamber could use
this evidence—or any other—to establish that Mr Oneissi was the ‘Mohammed’ who Mr Abu
Adass allegedly met, and then left his home with on Sunday 16 January 2005.
4998. Whether the Purple mobiles’ activity during the so-called ‘COLA phase’ could have
supported a finding that Mr Oneissi was ‘Mohammed’ is also considered. This includes examining
in detail whether Mr Abu Adass met or could have met Mr Oneissi. And hence whether there is
sufficient evidence to support a finding that the three were involved in profiling, identifying and
selecting Mr Abu Adass as the scapegoat for the pleaded false claim of responsibility.
(a)

Evidence

4999. The witness who met ‘Mohammed’ in the mosque was asked to identify ‘Mohammed’
from photo boards compiled by Prosecution investigators. In examining this purported
identification, the Trial Chamber also reviewed the evidence of:
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•

Mr Lorenzo Lanzi, the Prosecution associate forensic expert who created the photo
boards;9614

•

Mr Xavier Laroche, the Prosecutor forensic coordinator who scanned Lebanese
passport applications and residence certificates to create the photo boards; 9615

•

Witness PRH539,9616 a Prosecutor investigator who assisted Mr Laroche in
scanning the passport applications and residence certificates;

•

Mr Glen Williams, a Prosecution investigator who showed the photo boards to
witnesses;9617

•

Mr Alasdair Macleod, a UNIIIC and thereafter Prosecution, investigator present
when an ISF officer sketched ‘Mohammed’ in July 2007; 9618 and

•

Professor Siegfried Ludwig Sporer, an expert witness in eyewitness identification
called to testify by the Oneissi Defence.9619

5000. In assessing Professor Sporer’s evidence, the Trial Chamber has also considered the
evidence of four other witnesses: Witness 87, Witness DHO-003, Witness DHO-004 and Witness
DHO-005,9620 each of whom stated that they saw a man with Mr Abu Adass and participated in
separate identification procedures.9621 Each was shown the same photo boards as the witness, yet
none identified Mr Oneissi as the person they saw.9622

9614

Mr Lanzi testified on 14 and 15 July 2015. The Trial Chamber also admitted into evidence, under Rule 155, two
statements that Mr Lanzi made on the creation of the photo boards (exhibit P507) and, upon the Oneissi Defence’s
application, a further statement (exhibit 4D178) and—to make Professor Sporer’s report understandable—the audio
recording of an interview by counsel for Mr Oneissi with Mr Lanzi (exhibit 4D558).
9615
The Trial Chamber admitted Mr Laroche’s evidence under Rule 155, without cross-examination, to make
Professor Sporer’s report, which relies on it, understandable. Exhibit 4D551 (Audio interview of Xavier Laroche by
counsel for Mr Oneissi); exhibit 4D552 (Witness Satement of Xavier Laroche); exhibit 4D557 (Forensic report on the
preparation of the photo boards, Xavier Laroche). Decision admitting evidence in Oneissi Defence case.
9616
He testified on 16 September 2016.
9617
He testified on 28, 29 and 30 November 2016.
9618
He testified on 12, 13, 14 January 2016, 13, 14, 15, 18 and 19 July 2016.
9619
Professor Sporer testified on 14, 15 and 16 May 2018.
9620
Witnesses DHO-003, DHO-004, DHO-005; respectively, Mr Samer Al-Ajouz, Mr Yasser Al-Ali and Mr Abd alRahman Harb. No application was made for protective measures in respect of these Rule 155 witnesses.
9621
Witness DHO-005 saw two men with Mr Abu Adass. Exhibit 4D549 (Witness Statement of Abd el-Rahman Harb,
UNIIIC, 16 January 2008), para. 44.
9622
They did not identify anyone, on the photo boards as the person they had seen. Witness DHO-003 first identified
one of the fillers (those who are not the suspects on a photo board), but then stated that it was not the person he saw
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i.

A witness’s descriptions of ‘Mohammed’

5001. Upon the Oneissi Defence’s application, the Trial Chamber also admitted into evidence
under Rule 1559623 statements, video recordings and transcripts of the identification procedures of
these four witnesses, and related investigators notes. This was for the limited purpose of making
Professor Sporer’s report, which relied upon them, understandable.9624 The Trial Chamber has
therefore disregarded those parts of the statements that do not relate to this.
5002. The witness described ‘Mohammed’ sometime in 2006,9625 January 20079626 and March
2007.9627 On 10 July 2007, a Lebanese Judicial Police sketch artist drew a sketch of ‘Mohammed’
based on a description.9628

Exhibit P763 (Sketch of ‘Mohammed’ drawn in July 2007)

and did not identify anyone else. Exhibit 4D546.2 (Video recording of the identification interview of Mr Samer AlAjouz).
9623
Without cross-examination.
9624
Decision admitting evidence in Oneissi Defence case. Witness 87 also testified as a Prosecution witness and the
Trial Chamber admitted into evidence two statements under Rule 156—one on his identification procedure (exhibits
P596 and P597); Decision admitting witness statements by Witness PRH056 and Witness PRH087.
9625
Exhibit P760; T. 26 January 2016, p. 43 (closed session). See also T. 20 January 2016, pp 75-76 (closed session).
9626
Exhibits P762, p. 3.
9627
Exhibit P760.
9628
Exhibit P763 (Sketch of ‘Mohammed’ drawn in July 2017). See also exhibit 4D256 (UNIIIC investigators’ notes
of 10 July 2007).
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5003. The witness described ‘Mohammed’ as ‘in the end of the 20s’, 27 or 29 years old.9629 He
was about 175 centimetres tall,9630 athletic and slim,9631 with a very short beard,9632 very visible
eyebrows, long and thick eyelashes and blue eyes. 9633 He also had thick, dark chestnut hair, a few
centimetres. His accent was neither from Beirut, nor from the Bekaa or from the south. 9634 His hair
had a parting on the left side.9635 ‘Mohammed’ spoke with an unfamiliar accent. It seemed that he
used an accent to make it seem that he came from a remote village. 9636 He was wearing blue jeans
and a thick shirt.9637 This encounter with ‘Mohammed’ lasted around ten minutes.9638
ii.

The construction of the photo boards in March 2010

5004. In March 2010, Mr Williams—at that time a Prosecution investigator who had previously
conducted numerous identifications on photo montage boards as a police officer in New
Zealand9639—asked his colleagues, Mr Laroche and Mr Lanzi, to create two photo boards, and he
explained that Mr Oneissi and Mr Sabra had to be on separate photo boards.9640
5005. Mr Lanzi sought to retrieve images of Mr Sabra and Mr Oneissi, and images of people
having similar visual characteristics, referred to as ‘fillers’. 9641 The photographs were chosen from
a set of Lebanese passport application forms and identification and residence certificates that Mr
Laroche9642 and Witness 539 had obtained from the relevant Lebanese authorities.9643

9629

T. 20 January 2016, p. 41 (closed session). The witness had previously described ‘Mohammed’ as ‘around 25
years of age or older’ or ‘25-27 years old’. Exhibit P762, p. 3; exhibit P760, p. 1. The Prosecution gave the witness
copies of witness statements before testifying and encouraged the witness to examine them for the purposes of memory
refreshment. T. 20 January 2016, pp 42-45 (closed session).
9630
T. 20 January 2016, pp 45-46 (closed session); exhibit P762, p. 3; exhibit P760, p. 1.
9631
T. 20 January 2016, p. 46 (closed session); exhibit P762, p. 3; exhibit P760, p. 1.
9632
T. 20 January 2016, pp 46, 48-49 (closed session); exhibit P762, pp 1, 3; exhibit P760, p. 1.
9633
T. 20 January 2016, p. 46 (closed session), T. 26 January 2016, p. 98 (closed session); exhibit P762, pp 1, 3;
exhibit P760, p. 1.
9634
T. 20 January 2016, pp 85-86 (closed session); exhibit P762, pp 1, 3.
9635
T. 20 January 2016, p. 50 (closed session); exhibit P762, p. 3; exhibit P760, p. 1.
9636
T. 20 January 2016, pp 85-86 (closed session).
9637
T. 20 January 2016, p. 50 (closed session), exhibit P762, p.1.
9638
T. 20 January 2016, p. 39 (closed session).
9639
Mr Williams was a Prosecution investigator between November 2009 and January 2013. Glenn Williams,
T. 28 November 2016, pp 4-5, 21, 24, 29-31.
9640
The creators of the photo boards were instructed that fillers should bear physical similarities. Glenn Williams,
T. 28 November 2016, pp 45, 50-51; exhibit P507 (Witness statement of Lorenzo Lanzi), para. 9.
9641
Exhibit P507 (Witness statement of Lorenzo Lanzi), para. 12. Fillers, or foil, are the members in the photo board,
or line-up, who are not the suspect.
9642
Mr Laroche was the Prosecution’s Forensic coordinator and previously had a similar post with the UNIIIC.
9643
Lorenzo Lanzi, T. 14 July 2015, p. 47, T. 15 July 2015, pp 17-19, 41; exhibit P507 (Witness statement of Lorenzo
Lanzi), para. 12; Witness PRH539, T. 16 September 2016, pp 8-22; exhibit 4D176 (Twenty-four identification
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5006. Mr Lanzi, who is Swiss, chose photographs that in his view most resembled the persons of
interest.9644 The investigators did not provide Mr Lanzi with statements containing the descriptions
of those they were seeking.9645 Mr Laroche reviewed the photographs selected by Mr Lanzi for the
photo boards.9646 Mr Williams and the investigators then approved the photo boards. 9647
5007. Relatives of Mr Sabra, however, also ended up on Mr Oneissi’s photo board, and relatives
of Mr Oneissi were on Mr Sabra’s photo board. Mr Lanzi was not aware of this when he compiled
the photo boards.9648 Similarly, Mr Williams was not aware at that time that relatives of the
suspects were included in the photo boards.9649
5008. Mr Lanzi acknowledged in his testimony that there was a major difference in age between
two people whose images were on Mr Oneissi’s photo board, 9650 and also between one person and
Mr Oneissi.9651
iii.

Witness’s review of photo boards in March 2010

5009. On 22 March 2010, in an attempt to identify ‘Mohammed’ during a mission to Beirut, the
Prosecution investigator, Mr Williams, showed a witness two photo boards,9652 each of twelve
photographs. One photo board included a photograph of Mr Oneissi, and the other included a
photograph of Mr Sabra.9653 The photograph of Mr Oneissi is in exhibit P765 immediately below.

certificates and passport applications); exhibit 4D551 (Audio interview of Xavier Laroche by counsel for Mr Oneissi),
pp 1, 10; exhibit 4D552 (Witness statement of Xavier Laroche), paras 8, 10.
9644
Lorenzo Lanzi, T. 14 July 2015, p. 55.
9645
Lorenzo Lanzi, T. 15 July 2015, p. 79.
9646
Exhibit 4D551 (Audio interview of Xavier Laroche by counsel for Mr Oneissi), p. 29.
9647
Lorenzo Lanzi, T. 14 July 2015, pp 46-49; exhibit P507 (Witness statement of Lorenzo Lanzi), paras 17-18; Glenn
Williams, T. 28 November 2016, p. 52.
9648
Lorenzo Lanzi, T. 15 July 2015, pp 50, 97-98.
9649
Glenn Williams, T. 28 November 2016, pp 82-83, T. 29 November 2016, pp 19-20.
9650
Comparing photographs 9 and 11 from photo board A. The subjects were born in 1968 and 1982. Exhibit 4D177
(Photo board picture comparisons), p. 11; Lorenzo Lanzi, T. 15 July 2015, p. 64.
9651
Lorenzo Lanzi was shown photographs 4 (Mr Oneissi) and 11 from photo board A. Mr Oneissi and this filler were
born, respectively, in 1974 and 1982. Exhibit 4D177, p. 5; Lorenzo Lanzi, T. 15 July 2015, p. 74.
9652
Exhibit P765. Copies of the two photo boards—unmarked by any witness—are also in evidence as exhibit P508;
Glenn Williams, T. 28 November 2016, p. 84 (private session). Mr Sean Buckley was his mission partner and was
highly involved in the planning of the process. Glenn Williams, T. 28 November 2016, pp 33, 74; see also exhibit
4D287 (List of pseudonyms and names used with Mr Williams).
9653
The two photo boards were placed one right next to the other.
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Exhibit P765 (Mr Oneissi’s photograph from the photo board selected in March 2010)
5010. Mr Williams knew who the suspects were.9654 He showed the two photo boards together.
He explained that—since three witnesses9655 had seen Mr Abu Adass meeting a person at different
times and ‘it was not known if that individual was either of the relevant individuals who featured
in each of the photo boards … the appropriate way was to lay both photo boards in front of the
witnesses’.9656 He was aware that the witness had described ‘Mohammed’ as being about 25 years
old, with blackish hair, blue eyes and no distinguishing features. 9657
5011. Before showing the photo boards, Mr Williams instructed the witness that the person in
question (‘Mohammed’) ‘may or may not be among the photographs’ to be shown. The witness
was also instructed to take as much time as needed to make a decision about each photograph and
to keep in mind that individual features such as head or facial hair and clothing are subject to
change. Finally, the witness was also told not to ask Mr Williams any question when looking at
the photographs, because no help or guidance could be given. 9658

9654
9655
9656
9657
9658

Glenn Williams, T. 28 November 2016, pp 11, 28, T. 29 November 2016, p. 22.
This witness, Witness 087 and Witness DHO-005.
Glenn Williams, T. 28 November 2016, p. 84 (private session).
Glenn Williams, T. 28 November 2016, pp 86-88 (private session).
Exhibit P764.1 (Transcript of identification procedure), pp 1-2.
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5012. Approximately six minutes after looking at the photographs, 9659 the witness stated, ‘It’s too
hard’.9660 Then, two minutes and ten seconds later, 9661 the witness asked, in Arabic, ‘Is it possible
to have like options because it have different (…)?’9662 Mr Williams said, ‘the question is whether
any of the photographs is the person you saw and if the answer is not you simply tell us no’.9663
Approximately two minutes and thirty seconds later, 10 minutes and 42 seconds after he had started
looking at the photo boards,9664 the witness tapped three times on Mr Oneissi’s photograph. Mr
Williams nodded.9665
5013. Mr Williams asked the witness to circle the photograph and sign underneath, and to sign
the other board.9666 Mr Williams then completed the written declaration for the witness to sign and
read it aloud, ‘After viewing the photo board, I identify number 4 board A as being the person
Mohammed from the Mosque’. Mr Williams asked the witness whether there were any comments.
The witness stated, in English, ‘It was so hard to remember…But’, 9667 and around 14 seconds later
pointed to the selected photograph and said in Arabic, ‘There is a big resemblance’. 9668
5014. Mr Williams wrote down these comments to complete the written declaration,9669 ‘After
viewing the photo board, I identify photograph number Photo number 4 Board A as being the
person Mohammed from the Mosque. It was hard to remember but there is a big resemblance’.

9659

Exhibit P764, at 14:10; exhibit 4D560 (Investigators notes on photo board identification), p. 5.
T. 21 January 2016, p. 37 (closed session).
9661
Exhibit P764, at 16:20.
9662
Exhibit P764.1 (Transcript of identification procedure), p. 3. See also T. 21 January 2016, pp 37-38, 41-42 (closed
session). According to exhibit 4D560 (Investigators notes on photo board identification)—which contains Mr
Williams’s ‘detailed account compiled by watching the enhanced audio version of the video of identification’—the
interpreter, in translating the witness’s question into English, stated: ‘Is it possible to have the captions because… to
have different pictures?’ Then this comment follows in parenthesis: ‘the last word is very hard to decipher’ (see p. 5).
9663
Exhibit P764 (Video recording of the identification procedure), at 16:30.
9664
Exhibit P764 (Video recording of the identification procedure), at 18:59.
9665
Exhibit P764 (Video recording of the identification procedure), at 19:02.
9666
Exhibit P764.1 (Transcript of identification procedure), p. 3; exhibit P765 (Photo boards used in identification
procedure). In photo board A, the photograph number 4—of Mr Oneissi—is circled by pen and outside the circle the
witness’s signature is appended, and the signature is also appended on the side of photo board B.
9667
Exhibit P764 (Video recording of the identification procedure), at 21:05.
9668
Exhibit P764 (Video recording of the identification procedure), at 21:19; exhibit P764.1 (Transcript of
identification procedure), p. 4; T. 21 January 2016, p. 43 (closed session).
9669
Exhibit P764 (Video recording of the identification procedure), between 19:56:20 and 19:56:56 and between 21:03
and 21:41.
9660
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The portion in italics is handwritten.9670 The Trial Chamber decided to admit the declaration into
evidence as indispensable to the identification process. 9671
5015. Defence counsel did not cross-examine the witness about the identification procedures.9672
iv.

Professor Sporer’s evidence

5016. Professor Siegfried Ludwig Sporer testified for the Oneissi Defence as an expert witness
in eye-witness identification.9673 He was a Professor of Social Psychology at the University of
Giessen, Germany between 1997 and 2015.9674 He occasionally appeared as an expert in trials in
Germany, usually as a court-appointed expert.9675
5017. The professor examined the Prosecution’s identification procedures, including selecting
the photographs for the photo boards and administering the identification procedure.9676 He
analysed the extent to which they followed best practises and to what extent, by not following
them, they may have introduced the potential for error and bias. 9677 Professor Sporer also analysed
the factors, ‘assessment variables’ that, according to experimental psychological studies, may
affect an identification decision and its accuracy, and therefore are relevant in assessing the

9670

Exhibit P765.1 (Written declaration following identification procedure), p. 3. The original printed declaration
contained some parts that were crossed through by pen. The printed declaration, including the stricken parts, reads:
‘After viewing the photoboard, I identify photograph number [INSERT NUMBER OF PHOTOGRAPH] as being
[THE PERSON I SAW AT X Y Z]. [Insert any additional comments].’ After one line space, the declaration reads: ‘I
do not identify any of the individuals shown.’ After another line space, it reads: ‘Attached is the actual photoboards
shown to me and signed by me’.
9671
Decision admitting two photo boards into evidence, para. 42.
9672
The Trial Chamber considered this in its decision admitting the two photo boards into evidence and that Rule 150
(J) requires a cross-examining party to put to a witness the nature of a Party’s case that contradicts the witness’s
evidence. The Trial Chamber had previously drawn this rule to the attention of Defence counsel. Decision admitting
two photo boards into evidence, paras 29-30.
9673
The area of the expertise is implicit in the Trial Chamber’s decision, as read together with the relevant application
from the Defence, and Professor Sporer’s report. Professor Sporer’s expertise was unopposed. Decision on Professor
Sporer’s evidence; F3605, Defence for Hussein Hassan Oneissi Rule 161 (A) Disclosure Notice and Request for the
Admission into Evidence of Prof Sporer’s Expert Report, 21 March 2018; F3621, Prosecution’s Rule 161 (B) Notice
in relation to Witness DHO-001 Siegfried Ludwig Sporer and Request to Strike Portions of the Report, 6 April 2018;
exhibit 4D540 (Professor Sporer’s expert report).
9674
Siegfried Sporer, T. 14 May 2018, p. 16; exhibit 4D541 (Professor Sporer’s curriculum vitae), p. 1.
9675
Siegfried Sporer, T. 16 May 2018, p. 79. His second area of expertise—which Professor Sporer describes as not
relevant to his expert testimony in this case—is ‘deception’. Siegfried Sporer, T. 14 May 2018, p. 21.
9676
Exhibit 4D540 (Professor Sporer’s expert report), pp 4-5.
9677
Exhibit 4D540 (Professor Sporer’s expert report), p. 9, see also pp 4-5.
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evidentiary value of an identification decision.9678 He analysed whether and how certain factors
may have affected the identification attempts in this case.
a.

The construction of the photo boards

5018. Professor Sporer explained that there are two approaches to selecting foil or fillers, namely
non-suspects,9679 when constructing photo boards. One is the ‘match-to-suspect’ strategy, while
the other is the ‘match-to-description’ strategy.9680 According to the latter approach, a line-up
should not contain faces with elements that are inconsistent with the witness’s description.
According to Professor Sporer, empirical evidence shows that match-to-description has better
probative value.9681 The danger of the match-to-suspect strategy is that it creates a tendency
towards the suspect. Some authors recommend a combination of both approaches. 9682
5019. Professor Sporer noted that the same two photo boards were shown to multiple witnesses,
including the witness, even though the witnesses gave different and contradictory descriptions, 9683
for example regarding eye colour and hair colour,9684 and may not have been referring to the same
person. If this were the case, the same identification board should not have been used with the
witnesses.9685 Also, many of the fillers did not match the description well enough to be proper
fillers, thus reducing the number of reasonable fillers who could be alternatives.9686 Further, the
age of those in the photo boards varied widely, with differences of up to 20 years.9687 Professor

9678

Exhibit 4D540 (Professor Sporer’s expert report), pp 4-5 33, 94, figure 3.01; Siegfried Sporer, T. 16 May 2018,
p. 27 (private session).
9679
Exhibit 4D540 (Professor Sporer’s expert report), p. 14.
9680
Siegfried Sporer, T. 15 May 2018, pp 40, 66-67; exhibit 4D540 (Professor Sporer’s expert report), pp 63-64.
9681
Siegfried Sporer, T. 15 May 2018, pp 40-41.
9682
Siegfried Sporer, T. 15 May 2018, p. 75.
9683
Exhibit 4D540 (Professor Sporer’s expert report), pp 26-27.
9684
Exhibit 4D540 (Professor Sporer’s expert report), p. 27.
9685
Siegfried Sporer, T. 15 May 2018, p. 42-45. See also exhibit 4D540 (Professor Sporer’s expert report), pp 27, 44.
According to Professor Sporer, ‘It is considered standard practice in today’s guidelines that different witnesses who
provided different descriptions from different observations (not observing the same encounter) should not be shown
the same lineup’. Professor Sporer relied on the US Department of Justice’s Technical Working Group of Eyewitness
Identification Evidence’s ‘Eyewitness Evidence: A Guide for Law Enforcement’, October 1999. See exhibit 4D540
(Professor Sporer’s expert report), p. 63.
9686
Siegfried Sporer, T. 15 May 2018, p. 47.
9687
Exhibit 4D540 (Professor Sporer’s expert report), pp 65-68, figure 4.01; Siegfried Sporer, T. 15 May 2018, pp 58,
67-68.
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Sporer found it difficult to understand why the investigators did not use the witnesses’
descriptions.9688
5020. Professor Sporer testified that, according to international best practices, only one suspect
should be on a photo board or a line-up.9689 Everyone else in the line-up should be innocent
fillers.9690 However, two photo boards, one containing Mr Oneissi’s photograph and one
containing Mr Sabra’s, were shown together to the witness, which violated the ‘single-suspect’
model.9691 Further, several relatives—as potential persons-of-interest—were included in the photo
boards, substantially reducing the probative value of the whole identification procedure. 9692
b.

The review of the photo boards

5021. Professor Sporer noted that Mr Williams, who administered the photo boards, knew who
the suspect was. However, the person administering the line-up should be blind to this. Otherwise,
non-verbal communication can be unconsciously transmitted.9693 Eyewitness studies have
demonstrated that this reduces errors.9694
5022. Further, the witness, after tapping fingers on a face, was interrupted by the investigator,
who said aloud the number being pointed at.9695 Professor Sporer testified that, from a scientific
point of view, the person administering the photo board is supposed to wait and not suggest an
answer to the person or give any feedback.9696 He described Mr Williams’s nod, after the witness
tapped on the photo, as a non-verbal signal and suggestive influence.9697 According to
Professor Sporer, Mr Williams ‘actually actively influenced the witness in the sense of confirming,
oh, yes, you identified’. This is post-identification feedback that should not have occurred. 9698

9688

Exhibit 4D540 (Professor Sporer’s expert report), p. 80.
Professor Sporer asserted that there is unanimity among researchers, in the literature published since the 1980s,
that there should be a single-suspect model. Siegfried Sporer, T. 14 May 2018, pp 40, 44.
9690
Siegfried Sporer, T. 14 May 2018, p. 39; exhibit 4D540 (Professor Sporer’s expert report), p. 14.
9691
Siegfried Sporer, T. 15 May 2018, p. 58.
9692
Exhibit 4D540 (Professor Sporer’s expert report), pp 57-58, 61.
9693
Siegfried Sporer, T. 15 May 2018, pp 58-59, 88-92. This requirement applies to medical and forensic sciences,
such as fingerprint analysis, and eyewitness testimony.
9694
Siegfried Sporer, T. 15 May 2018, p. 89.
9695
Siegfried Sporer, T. 16 May 2018, pp 29, 57 (private session).
9696
Siegfried Sporer, T. 16 May 2018, p. 30 (private session); exhibit 4D540 (Professor Sporer’s expert report), p. 88.
9697
Exhibit P764 (Video recording of the identification procedure), at 18:53-19:05; Siegfried Sporer, T. 16 May 2018,
p. 57 (private session).
9698
Siegfried Sporer, T. 16 May 2018, pp 58, 65 (private session).
9689
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5023. Professor Sporer stated that the identification procedures contained the ‘appearancechange instruction’, warning witnesses that individual features such as head, facial hair and
clothing are subject to change.9699 An empirical study shows that this instruction led to an increase
in false identifications.9700 Professor Sporer noted positively that the witnesses were warned that
the person they met may not be in the line-up, which is recommended by identification
guidelines.9701
5024. Professor Sporer concluded that the outcome of any identification process with a photo
board constructed and administered as in this case has no scientific value. 9702
c.

Factors relevant to assessing the accuracy of an identification
decision

5025. Professor Sporer noted that the factors affecting an identification decision and its accuracy
can be divided into variables at the encoding or perception stage, the retention interval and the
retrieval stage.9703 They include confidence and response latency—namely, the time taken to arrive
at a decision.9704
5026. To estimate the likelihood of the accuracy of a later identification, Professor Sporer was of
the view that the conditions of the original encounter must be scrutinized. 9705 Distinctive features
such a scar or a large nose can help the witness encode these.9706 Professor Sporer read relevant
portions of the transcript of proceedings and considered that the Trial Chamber focused on Mr
Oneissi’s monobrow, apparently visible in his passport photograph.9707 For example, during the

9699

Exhibit 4D540 (Professor Sporer’s expert report), p. 92.
Exhibit 4D540 (Professor Sporer’s expert report), p. 94.
9701
Siegfried Sporer, T. 15 May 2018, pp 58, 82.
9702
Siegfried Sporer, T. 16 May 2018, pp 69-70. He emphasised that none of the investigators involved in the
construction and administration of the photo boards ever referred to the literature on the psychology of eyewitness
testimony and did not appear to be aware of the guidelines based on that literature. Exhibit 4D540 (Professor Sporer’s
expert report), pp 52-53. The Trial Chamber acknowledges the point but is not overly concerned by this as it is aware
of the difference in learning of a university professor, as a specialist in this field, and investigators. It accepts that
investigators should be trained to use the relevant guidelines and additionally should be aware of the principles but
without requiring a detailed knowledge of the academic literature on the subject.
9703
Exhibit 4D540 (Professor Sporer’s expert report), p. 33.
9704
Exhibit 4D540 (Professor Sporer’s expert report), pp 33, 94, figure 3.01.
9705
Exhibit 4D540 (Professor Sporer’s expert report), p. 34; Siegfried Sporer, T. 15 May 2018, pp 19-21, 26-27.
9706
Siegfried Sporer, T. 15 May 2018, pp 33-37. Many people rely on outer features (hair, beard) when encoding a
face, and consequently recognition drops when outer features are changed. Exhibit 4D540 (Professor Sporer’s expert
report), pp 41-42; Siegfried Sporer, T. 15 May 2018, pp 37-38.
9707
Exhibit 4D540 (Professor Sporer’s expert report), p. 42.
9700
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Oneissi Defence’s cross-examination of Mr Lanzi on the selection of the fillers for the photo board,
the Trial Chamber noted that a distinguishing feature of Mr Oneissi’s photograph was his
‘monobrow’.9708 Mr Lanzi agreed in response to judicial questions, that that was a distinguishing
feature in Mr Oneissi’s photograph, but that only one filler on Mr Oneissi’s photo board had such
a monobrow.9709 According to Professor Sporer, as a striking, potentially distinctive feature, the
witness should have but did not mention the monobrow. 9710
5027. The original observation by the witness of ‘Mohammed’ did not involve a criminal action
but a single encounter with the person.9711 Professor Sporer commented that the only reason for
the witness to encode ‘Mohammed’s’ face was his inappropriate behaviour in a place of worship.
However, after ‘Mohammed’ did not come to an appointment two days later, the witness had no
reasons to rehearse the event in his memory until early 2006, when he wrote about it. 9712 Without
rehearsal of the event, information is more likely to fade from a witness’s memory and therefore
more likely to be forgotten.9713
5028. Professor Sporer stated that creating associations between the information perceived and
the witness’s personal memories can improve later recall and recognition.9714 In 2007, the witness
claimed to have memorized ‘Mohammed’s’ face because he looked like a classmate. According
to Professor Sporer, it was not clear whether this association was elicited at the original
encounter—and so helped to preserve the memory—or was added later to embellish the witness’s
memory report.9715

9708

The two eyebrows have no marked division but seem to form a single eyebrow. T. 15 July 2015, p. 43.
Lorenzo Lanzi, T. 15 July 2015, pp 43-44 (responding to Judge Nosworthy’s question).
9710
Siegfried Sporer, T. 16 May 2018, p. 43 (private session); exhibit 4D540 (Professor Sporer’s expert report), p. 25.
Professor Sporer underlined that ‘it seems striking that none of the witnesses seem to have noticed these features [the
monobrow and the rather large ears (of Mr Oneissi)] and therefore incorporated them in their descriptions’. Exhibit
4D540 (Professor Sporer’s expert report), pp 42-43.
9711
According to Professor Sporer, presumably, ‘if one tried to re-enact’ the relevant interaction, the whole encounter
was presumably shorter than the ten minutes estimate that the witness provided for the first time in court. Exhibit
4D540 (Professor Sporer’s expert report), pp 35-36, referring to T. 20 January 2016, p. 39 (closed session).
9712
Professor Sporer considered that, even if two months after the encounter—in watching a television program about
Mr Abu Adass’s disappearance—it became clear that the encounter might be important. Exhibit 4D540 (Professor
Sporer’s expert report), p. 40.
9713
Exhibit 4D540 (Professor Sporer’s expert report), p. 40.
9714
Exhibit 4D540 (Professor Sporer’s expert report), p. 40.
9715
Exhibit 4D540 (Professor Sporer’s expert report), pp 39-41; Siegfried Sporer, T. 16 May 2018, pp 47-48 (private
session).
9709
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5029. Professor Sporer noted that, in the witness’s testimony, the descriptions got more detailed.
As memory does not get better after eight or ten years, this means that the witness tried to make
an impression as a credible witness.9716 As to the description of ‘Mohammed’ that the witness
provided in different statements, Professor Sporer pointed to ‘minor discrepancies’, such as
describing ‘Mohammed’ with dark chestnut hair versus blackish hair, or hair parted versus straight
and spiky hair.9717
5030. Professor Sporer testified that accurate choices are made faster than inaccurate choices. 9718
The witness’s long decision time demonstrated a lack of confidence in the decision. 9719 Even after,
the witness was still looking at the other faces. Professor Sporer had never seen an identification
that took as long as in this case, neither in the literature nor the case studies. 9720
5031. Further, confidence can be indicative of accuracy of the identification, but only if it is
assessed immediately at the time of the decision in the line-up. Researchers seem to agree that
identification with high certainty is more likely to be correct than identification with medium
certainty, which in turn is more likely to be correct than one with low certainty. 9721
5032. ‘Confidence was never explicitly stated’ by the witness. The witness did say ‘there is a big
resemblance’,9722 but in Arabic,9723 so it was difficult to assess what degree of familiarity was

9716

Siegfried Sporer, T. 16 May 2018, pp 41-42, 46 (private session).
Siegfried Sporer, T. 16 May 2018, pp 39-40 (private session).
9718
In a study that analysed wrongful convictions, some of the witnesses who misidentified somebody were originally
insecure and often it took them fairly long before deciding. Siegfried Sporer, T. 15 May 2018, pp 107-109, T. 16 May
2018, pp 7, 9, 11; exhibit 4D540 (Professor Sporer’s expert report), figure 6.06 (ERN 1DT4-2381(COR2)).
9719
Siegfried Sporer, T. 16 May 2018, p. 67 (private session); exhibit 4D540 (Professor Sporer’s expert report), p. 33.
9720
Siegfried Sporer, T. 16 May 2018, pp 67-68 (private session).
9721
In mistaken identification cases in the US, witnesses who were initially unsure became sure several months or
years later when testifying in court: it is the post-identification feedback effect, which influences confidence but not
accuracy. See Siegfried Sporer, T. 14 May 2018, p. 54, T. 15 May 2018, pp 102-104.
9722
Siegfried Sporer, T. 16 May 2018, p. 65 (private session).
9723
In his report, Professor Sporer correctly noted that the witness pronounced this sentence in Arabic. Exhibit 4D540
(Professor Sporer’s expert report), p. 18. Professor Sporer, in his testimony, mistakenly stated that the witness said
this sentence in English. Professor Sporer was not ‘sure whether he made an internal translation before he said this’.
Siegfried Sporer, T. 16 May 2018, p. 65 (private session).
9717
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meant.9724 The witness additionally stated that ‘It was very difficult’. 9725 Empirical evidence shows
that people who say that the task was difficult are less confident. Professor Sporer concluded that
the witness’s ‘expression’ put the confidence on the lower side. 9726
(b)

Submissions

5033. The Prosecution’s position shifted from definitely averring—at the outset of the trial—that
Mr Oneissi and ‘Mohammed’ were one and the same, to stating, by its closing submissions, that
the Trial Chamber need not make any finding on the issue.
5034. The

amended

consolidated

indictment

pleads

that

Mr

Oneissi,

calling

himself

‘Mohammed’, met Mr Abu Adass—the individual selected as suitable for the video-taped false
claim of responsibility—at the Arab University Mosque in either December 2004 or January
2005.9727 The Prosecution reaffirmed this in its pre-trial briefs9728 and opening statements.9729
5035. However, mid-trial and without explanation, the Prosecution’s position shifted. In an email
to the Oneissi Defence, it stated that it did not regard the purported photo board identification of
Mr Oneissi as ‘Mohammed’ to ‘represent a conclusive identification’ of him.9730
5036. By the close of the evidence and in its final trial brief, the Prosecution’s position had moved
to merely stating that a witness9731 had ‘identified’ a photograph of Mr Oneissi from a photo board
when asked to identify the person calling himself ‘Mohammed’ spoken to at the mosque in January
2005. The Prosecution’s position was that it did not ‘place great weight in this identification’, but

9724

Professor Sporer explained that, when a higher degree of familiarity is required by a witness to identify someone,
the reliability of the evidence is stronger, whereas when a smaller degree of familiarity is considered sufficient by a
witness to identify someone, this minimizes the probative value of an identification. Exhibit 4D540 (Professor
Sporer’s report) pp 17-18.
9725
Siegfried Sporer, T. 16 May 2018, p. 65 (private session). As noted above—and as correctly reported in Professor
Sporer’s expert report (exhibit 4D540, p. 18), the witness actually said, ‘It was so hard to remember…But’. See above,
at para. 5013, referring to exhibit P764, at 21:05.
9726
Siegfried Sporer, T. 16 May 2018, p. 65 (private session).
9727
Amended consolidated indictment, paras 3 (b), 23.
9728
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 122; Prosecution pretrial submissions (Merhi case), annex A, para. 113.
9729
Prosecutor’s opening statement, T. 16 January 2014, pp 14 (Mr N. Farrell), 105 (Mr G. Cameron); Prosecutor’s
opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 51 (Mr G. Cameron), ‘I expect the evidence to
show that the accused Oneissi was, in fact, Mohammed’.
9730
Email dated 6 February 2015 from the Prosecution Senior Trial Counsel to Counsel for Mr Oneissi, annexed to
F2214, Oneissi Defence Motion Requesting Non Admission of Photo Board, 22 September 2015.
9731
The witness who met a ‘Mohammed’ in the mosque.
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nonetheless it remains that the witness ‘associated a person resembling’ the photograph of Mr
Oneissi on the photo board with the person encountered at the mosque. 9732
5037. Concerning ‘Mohammed’ and his association with the Accused, the Prosecution in its final
trial brief stated:
In this regard, it is worth recalling that the Chamber does not need to establish the precise
identity of the “Mohammed” who lured ABU ADASS away from his family. Whilst the
Prosecution alleged in the Indictment that it was ONEISSI who acted as “Mohammed”,
and has presented evidence in support of this allegation, it is unnecessary to dwell on the
resolution of this issue. It is, in no way, dispositive of ONEISSI’s involvement in the
“Mohammed” deceit, the identification of a suitable scapegoat and the preparation of the
false claim plot as a whole. The evidence establishes that ONEISSI was intimately
involved in multiple aspects of the overall plot, regardless of whether he was the person
who interacted personally with ABU ADASS.9733

5038. The Prosecution, in its final trial arguments, neither made any submissions on the quality
of the identification process nor responded to the Oneissi Defence’s arguments on this.
5039. The Trial Chamber, after examining the Parties’ and Legal Representatives of Victims’
final trial briefs, directed the Prosecution to address the following question:
The amended consolidated indictment, at paragraphs 23, 27 and 28, alleges that Mr Hussein
Hassan Oneissi was ‘Mohammed’, while the Prosecution brief states, at paragraph 518, that
the Trial Chamber ‘does not need to establish the precise identity’ of the ‘Mohammed’ who
lured Mr Ahmed Abu Adass away from his home (see also paragraph 730 of the
Prosecution brief which does not link Mr Oneissi with ‘Mohammed’).
Is the Prosecution conceding that it has not proved that Mr Oneissi was ‘Mohammed’?
And if so, what effect does this have on its case against Mr Oneissi?9734

9732
9733
9734

Prosecution final trial brief, para. 517.
Prosecution final trial brief, para. 518, with internal footnote to the amended consolidated indictment omitted.
Questions for closing submissions, para. 3.
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5040. In oral closing arguments, in response to the Trial Chamber’s question, Prosecution counsel
submitted that ‘There’s no concession. There is evidence that Mr Oneissi was Mohammed’,9735
which has ‘some evidential value’ and ‘there are other features that also provide some indication
that Mr Oneissi was Mohammed’.9736
5041. Specifically, Witness 56’s evidence reflected that ‘Mohammed first appeared, new to the
area, came in, and met Abu Adass, disappeared for a week, came back, disappeared for another
week, and then Abu Adass went off with Mohammed’. Also, Mr Oneissi’s Purple mobile usage
pattern ‘to a large extent, matches that’. There was ‘heavy COLA cell use’ on Wednesday 22
December 2004 by Mr Oneissi over a period. That occurred a week later and again on Friday 7
January 2005. Something in these patterns provides support to Mr Oneissi being ‘Mohammed’. 9737
5042. The Prosecution submitted that the Trial Chamber need not establish the precise identity
of the ‘Mohammed’ who lured Mr Abu Adass away from his family. Although the amended
consolidated indictment alleges that Mr Oneissi acted as ‘Mohammed’ and the Prosecution
‘presented evidence in support of this allegation’, it was unnecessary to dwell on the resolution of
this issue.9738 It was a fact relating to the acts and conduct of the Accused but was not one essential
to conviction. The Prosecution’s oral submissions on this point are footnoted below. 9739

9735

Prosecution closing submissions, T. 14 September 2018, p. 69.
Prosecution closing submissions, T. 14 September 2018, p. 67.
9737
Prosecution closing submissions, T. 14 September 2018, p. 68.
9738
Prosecution closing submissions, T. 14 September 2018, p. 67; Prosecution final trial brief, para. 518. According
to the Prosecution, this is not dispositive of Mr Oneissi’s involvement in the ‘Mohammed’ deceit, the identification
of a suitable scapegoat and the preparation of the false claim plot as a whole. These submissions are dealt with in this
chapter, in sub-section (D) (3) ‘Activity of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018, between December 2004 and Friday 7 January 2005’, and (E) ‘Mr Abu Adass’s disappearance and
surrounding events’.
9739
Prosecution closing submissions, T. 14 September 2018, pp 69-71. In response to a question as to whether the
pleading that Mr Oneissi was ‘Mohammed’ was a material fact:
‘MR. POVOAS: It’s a fact relating to the acts and conduct of the accused, but it's not essential to conviction. It’s not
something you need to find beyond reasonable doubt. It’s not even something you need to find. What you need to find
is the responsibility of Mr. Oneissi and Mr. Sabra for the overall false claim plot. An important part of that is the
Mohammed deceit, and by that I mean the subplot in which someone would appear, pretend to be a Muslim orphan
wanting to learn how to pray, and that that would be used to lure somebody. Eventually, ultimately, it was Abu Adass.
What you need to consider is the involvement of Mr. Sabra and Mr. Oneissi in that subplot. And you don’t need to
find who played which role.
PRESIDING JUDGE RE: Okay. So maybe I can answer it for you. You’re saying the Prosecution isn’t conceding that
it hasn’t proved the case that Mr. Oneissi was Mohammed. That’s the first part. And the second one, you would be
saying this doesn’t affect the case against Mr. Oneissi because we could, if we wanted to, find that he was Mohammed,
or he was involved in some way in the Mohammed story as opposed to him being Mohammed. We don’t need to find
9736
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5043. The Merhi Defence submits that the Prosecution is unable to determine ‘Mohammed’s’
identity with any precision.9740 The Prosecution inaccurately asserts that it is not important for the
Trial Chamber to establish that Mr Oneissi is the ‘Mohammed’ who approached Mr Abu Adass,
as alleged in the amended consolidated indictment.9741
5044. The Oneissi Defence submits that, based on Professor Sporer’s expert evidence, the photo
board interview and its outcome should be given no weight, as the board was improperly
constructed and incorrectly administered.9742 Further, no identification occurred during the photo
board interview and nothing establishes that the witness positively identified Mr Oneissi as
‘Mohammed’.9743 The Oneissi Defence referred in detail to Professor Sporer’s specific criticisms
regarding the construction and administration of the photo boards.9744
5045. Further, the Prosecutor’s position is unclear. He cannot state that he does not accord much
value to the witness’s identification, but ‘in parallel say that he is maintaining the fact that Oneissi
is possibly Mohammed, or at the end of the day it doesn’t really matter’. ‘With identification
processes, either there is a positive identification or there isn’t. There is no middle ground.’ 9745 It
is not possible to ‘do away with the faults of the procedure using telephone evidence’.9746 The

that he was Mohammed, just that his actions were temporal, coincidental with the Mohammed thing, so he was
inextricably involved with Mohammed even if he wasn’t Mohammed. Yes?
MR. POVOAS: That’s it. And it’s worthwhile making this submission. You’ve heard me say that when you consider
these patterns against this concrete occurrence in the plot, you obviously don’t consider it in isolation. You look at it
in its totality. This pattern of behaviour cannot be coincidence. And you can be satisfied, actually, so that you're sure
that this took place. But even if you’re not sure in itself of this side of the plot, and I don’t -- I say you very much can
be. But even if, you are entitled to use the patterns involved in his behaviour to reinforce and corroborate all of the
other patterns, particularly the delivery of the false claim on the 14th of February. So in my submission, you don’t
look at this activity in isolation and say: Am I sure? You don’t have to be sure of that. You need to be sure that these
two accused, Sabra and Oneissi, are involved in shielding the perpetrators from justice with the necessary mens rea,
the necessary knowledge. It’s wrong to address even this part of the plot and say: Are we sure beyond reasonable
doubt? It’s really important, it’s crucial that every time you are considering subissues, bigger issues, do not consider
them in isolation, because the power of this case is in the big, the full picture, and the totality of the evidence. And
that’s why you can be sure, in the end, because all of these patterns, spreading right through from beginning to end
and the dropping of the phones, none of this can be coincidence. There is no reasonable alternative inference that it’s
anything other than explaining the guilt of the accused.’
9740
Merhi Defence final trial brief, para. 491.
9741
According to the Merhi Defence, Mr Merhi ‘stands accused of having coordinated the activities of Sabra and
Oneissi and not these of an unidentified individual who introduced himself as Mohammed in order to profile, identify
and select Abu Adass’. This also applies to the alleged abduction of Mr Abu Adass who, the Prosecution alleges, left
with the same ‘Mohammed’, Merhi Defence final trial brief, para. 488 (emphasis omitted).
9742
Oneissi Defence final trial brief, paras 420, 470.
9743
Oneissi Defence final trial brief, para. 420.
9744
Oneissi Defence final trial brief, paras 428-510.
9745
Oneissi Defence closing submissions, T. 19 September 2018, p. 113.
9746
Oneissi Defence closing submissions, T. 19 September 2018, p. 116.
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Prosecution failed to establish any link between ‘Mohammed’ and Mr Oneissi, 9747 thus implicitly
admitting that it cannot establish that Mr Oneissi posed as ‘Mohammed’.9748
5046. In closing submissions, counsel for Mr Oneissi submitted that ‘for obvious reasons, the
Mohammed-Oneissi allegation is the mainstay’ of the Prosecution case, and the ‘failure to prove
that Mr. Oneissi is Mohammed, has, of course, a concrete effect’ on this. 9749
5047. The Oneissi Defence also argues that the Prosecution’s submission that the ‘forensic
visibility’ of Mr Oneissi’s mobile 095 ‘“was extremely low” is a complete and utter contradiction
with the alleged “intensity” of 095’s activations of the COLA cells around the mosque and the
Prosecution’s exaggerated claims in relation to the activations of BNPI3’.9750 Additionally, this
‘submission is even more contradictory given the Prosecution allegation … that, as “Mohammed”,
Mr. Oneissi was undisguised when he approached’ both the witness who encountered
‘Mohammed’ and Mr Abu Adass.9751
5048. According to the Sabra Defence, the Prosecution failed to investigate the inconsistencies
in the witness’s account, including the description of ‘Mohammed’ and the subsequent
identification of Mr Oneissi, despite the stark contrast in features.9752 The Sabra Defence also
submits that, contrary to the Prosecution’s submissions, the identity of ‘Mohammed’ is crucial to
establishing the identity of the true perpetrators behind Mr Abu Adass’s disappearance and
whether he was lured away or left voluntarily with an acquaintance.9753 Further, there is no
allegation that Mr Sabra ever pretended to be ‘Mohammed’ or addressed or approached anyone in
this capacity.9754

9747

Oneissi Defence final trial brief, para. 419 and following.
Oneissi Defence final trial brief, para. 678. The Oneissi Defence argues that the Prosecution’s submission is a
clear concession that it could not prove that Mr Oneissi was ‘Mohammed’. Oneissi Defence closing submissions,
T. 20 September 2018, p. 133, T. 19 September 2018, p. 113.
9749
Oneissi Defence closing submissions, T. 20 September 2018, p. 134.
9750
BNPI3 was adjacent to BACHOU3, the cell that provided the predicted best coverage to the tree where the video
was found on Monday 14 February 2005.
9751
Oneissi Defence final trial brief, para. 179.
9752
Sabra Defence final trial brief, paras 661-662, 664.
9753
Sabra Defence final trial brief, paras 657-658. These submissions will be addressed below.
9754
Sabra Defence final trial brief, para. 847.
9748
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(c)

Findings
i.

The shift in the Prosecution’s case

5049. The Prosecution submits that the Trial Chamber does not need to find beyond reasonable
doubt that Mr Oneissi was ‘Mohammed’, or that it is even something it needs to find at all. 9755 The
Trial Chamber notes with some unease the Prosecution’s arguments on the standard of proof
necessary to conclude whether Mr Oneissi was ‘Mohammed’.
5050. To the contrary, the Trial Chamber is convinced that the fact of ‘Mohammed’ and
Mr Oneissi sharing the same identity is a material fact that must be proved beyond reasonable
doubt to the extent that a conviction of Mr Oneissi would rely on it. The Trial Chamber agrees, for
the reasons set out above at paragraphs 208-209 that Mr Oneissi’s identification as ‘Mohammed’
is a material fact that must be proved beyond reasonable doubt. It is a material fact which would
underpin Mr Oneissi’s criminal responsibility—and also Mr Sabra’s and Mr Merhi’s—by virtue
of their pleaded involvement in making the false claim of responsibility.
5051. In some respects, it appeared to represent the essence of the case against Mr Oneissi.
Contrary to the Prosecution’s suggestion, a material fact cannot be converted into one that is nonmaterial merely because it is obvious, at the close of the case, that the evidence is insufficient to
prove that fact beyond reasonable doubt.
5052. Like all the elements of a crime, the Prosecution must prove the identification of an
Accused beyond reasonable doubt.9756 If the Trial Chamber were not satisfied beyond reasonable
doubt that Mr Oneissi was ‘Mohammed’,9757 it could still nonetheless convict him of the crimes
charged if the Prosecution could prove beyond reasonable doubt other relevant material facts
proving the elements of the crimes charged and supporting the charged modes of responsibility.

9755

Prosecution closing submissions, T. 14 September 2018, p. 69.

9756

Popović andothers Trial Judgment, para. 54; Popović andothers Appeal Judgment, para. 1150; Limaj and others

Trial Judgment, para. 20.
9757
See chapter III ‘Assessment of evidence’, (C) (1) ‘Presumption of innocence, standard of proof beyond reasonable
doubt and the in dubio pro reo principle’.
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ii.

International case law on identification evidence

5053. The Trial Chamber has examined, and accepts, the following principles of international
criminal law procedural law.
5054. According to the ICTR’s and ICTY’s case law, a reasonable Trial Chamber must take into
account the difficulties associated with identification evidence in a given case and carefully
evaluate it before accepting it as the basis for a conviction.9758 Further, a Trial Chamber must
always, in the interests of justice, proceed with extreme caution when assessing a witness’s
identification of the accused made under difficult circumstances.9759
5055. The principles also include that ‘visual identification evidence is treated with very special
care’ as it is particularly liable to error, 9760 and ‘involves inherent uncertainties due to the vagaries
of human perception and recollection’.9761 And, ‘even where a witness appears to be honest, the
Trial Chamber must be convinced that his or her evidence is objectively reliable before it will be
sufficient to establish a positive identification’.9762
5056. Relevant assessment factors also include the following. First, the circumstances of
observing the alleged perpetrator, such as the length of the observation, the distance between the
perpetrator and the witness, any obstructions of the observation and the interactions between the
witness and the perpetrator. Second, the manner in which the witness describes the perpetrators;
and third, the existence of irreconcilable witness testimonies.9763
5057. A trial chamber will also assess whether identification evidence includes inconsistent or
inaccurate testimony about the defendant’s physical characteristics at the time.9764 Furthermore,

9758

Rukundo Appeal Judgment, para. 67; Limaj and others Appeal Judgment, para. 30; Kupreškić andothers Appeal
Judgment, para. 34.
9759
Such as darkness, obstructed view or traumatic events. See Kupreškić and others Appeal Judgment, para. 39;
Haradinaj and others Appeal Judgment, para. 155; Kalimanzira Appeal Judgment, para. 96.
9760
Limaj and others Trial Judgment, para. 17.
9761
Vasiljević Trial Judgment, para. 16.
9762
Popović andothers Trial Judgment, para. 55, referring to Kunarac and others Trial Judgment, para. 561; Vasiljević
Trial Judgment, para. 16.
9763
Bemba Trial Judgment, para. 242, relying on Haradinaj and others Appeal Judgment, para. 156; Limaj and others
Appeal Judgment, para. 30; Kupreškić and others Appeal Judgment, para. 40; Popović and others Trial Judgment,
para. 55.
9764
Haradinaj and others Appeal Judgment, para. 156.
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identification evidence may be affected by the length of time between the crime and the
confrontation.9765
5058. On photo board identification, the ICTY Trial Chamber in Limaj and others considered
whether:
a.

the accused’s photograph was clear enough and matched his description at the time
of the events;

b.

the accused blended with or stood out among the foils/fillers;

c.

a long time had elapsed between the original sighting of the accused and the photo
spread identification;

d.

the identification was made immediately and with confidence;

e.

the witness had opportunities to become familiar with the accused prior to his
identification, in person or through the media; and

f.

the procedure in some way encouraged the witness to make a positive identification
despite some uncertainty, or encouraged the witness to identify the accused rather
than someone else.9766

5059. The Trial Chamber finds these considerations persuasive and adopts them, while noting
that several coincide with those Professor Sporer describes as relevant in determining the accuracy
and evidentiary value of an identification.
iii.

The purported identification of ‘Mohammed’

5060. On 10 July 2007, based on the witness’s description, a sketch of ‘Mohammed’ was made.
On 22 March 2010, the witness participated in the identification procedure described above,
administered by the Prosecution investigators, where the witness tapped on Mr Oneissi’s
photograph.

9765
9766

Haradinaj and others Appeal Judgment, para. 156, referring to Limaj and others Appeal Judgment, para. 30.
Limaj and others Trial Judgment, para. 19.
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5061. However, having assessed the evidence regarding the purported identification of
‘Mohammed’, including that of Professor Sporer, the Trial Chamber is not satisfied that the
identification is reliable and therefore probative.
5062. There are two primary reasons for this. The first is the more than five-year gap in time
between when the witness saw ‘Mohammed’ in the Arab University Mosque in January 2005 and
the purported identification of Mr Oneissi as this ‘Mohammed’ to Prosecution investigators in
March 2010. The second is the flawed manner in which the identification was attempted and about
which Professor Sporer provided extensive evidence.
5063. A major difficulty in this case is the length of time between the encounter and the
identification. Specifically, the witness met the person identifying as ‘Mohammed’ for around ten
minutes in a mosque in January 2005. The witness thought nothing of this event until seeing the
program featuring Mr Abu Adass’s sister on television, a few months later in April 2005.
5064. The first description the witness gave of this ‘Mohammed’ was sometime in 2006. The
witness gave another to Lebanese investigative authorities in January 2007, and in July 2007, a
Lebanese police sketch artist drew a sketch of ‘Mohammed’. The witness described ‘Mohammed’
as in his late twenties, around 175 centimetres tall, slim and bearded, with visible eyebrows and
blue eyes. He had thick dark chestnut hair and spoke with an unfamiliar accent, which the witness
thought was used to make it seem like ‘Mohammed’ came from a remote village. Almost three
more years passed, to March 2010—making it five years after the sole ten-minute long
conversation with ‘Mohammed’—before the witness participated in a purported photo board
identification procedure.
5065. Of itself and without more, this chronology would normally render any resulting
identification unreliable. The period between the original sighting of the person and the photo
board identification is relevant to assessing the reliability of identification evidence, under both
the principles of international criminal law case law and on Professor Sporer’s evidence. In short,
the science and the law, and indeed common human experience, accord in that the longer the period
the less reliable the ‘identification’. Memory does not improve over time.
5066. In particular, the Trial Chamber agrees with Professor Sporer’s observations that before
writing exhibit P760 in 2006, two years after the brief meeting, the witness apparently had no
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reason to rehearse ‘Mohammed’s’ description to memory. Without this, information is likely to
fade. It also shares his concerns that no eyewitness studies have investigated retention intervals as
long as those experienced in this case, namely that the sketch was created two and a half years
after the original observation, and that the identification took place in 2010, more than five years
after the relevant encounter.
5067. Further, the Trial Chamber accepts Professor Sporer’s evidence that the conditions of the
witness’s original encounter with ‘Mohammed’ in 2005 are relevant to the accuracy of the later
identification. These points include that the witness met ‘Mohammed’ only once, the original
observation did not involve a criminal act, and the whole encounter was possibly shorter than the
estimated ten minutes. On the other hand, the Trial Chamber also notes that the encounter in the
mosque was unusual. In normal circumstances, someone would not usually remember a routine
visit to a religious institution, especially if they occurred daily. This particular encounter, however,
was sufficiently out of the ordinary for someone in the witness’s position to have been expected
to have remembered some significant details about it.
5068. The other major problem with the witness’s purported identification is the flawed
identification procedures employed here.
5069. The Trial Chamber largely accepts Professor Sporer’s mostly unchallenged evidence
critiquing the reliability of these procedures. For example, he criticised a number of features. These
include the failure to consider the available descriptions of several witnesses in the selection of
photographs for the photo boards, and the inclusion of relatives of Mr Oneissi and Mr Sabra who
might have been persons of interest.9767 He also criticised the administration of the identification
procedure by a ‘non-blind’ administrator, who should not have interacted with the witnesses and
interpreted their responses, as the investigator did with the witness.9768 Another was the failure to
9767

The Trial Chamber, in admitting the photo boards into evidence, found that ‘including photos of relatives of
suspects does not, of itself, make the process unsafe’. Decision admitting two photo boards into evidence, para. 34.
However, in light of Professor Sporer’s evidence on this point, the Trial Chamber finds that it would have been
desirable for the Prosecution to ensure, for such an important task, that it complied with instructions not to include
certain relatives of the Accused in the photo boards.
9768
The Trial Chamber recognises that several guidelines, including some cited by Professor Sporer, such as the ICTY
guidelines or the UK Police and Criminal Evidence Act 1984 Code of Practice for the detention, treatment and
questioning of persons by Police Officers, do not require the blind administration of a photo board procedure.
Nevertheless, given the need not to ‘contaminate’ any possible identification by giving clues, conscious or
unconscious—it would have been desirable for the Prosecution to have either adopted a blind administration or, if
impracticable, that administrators had adopted ‘blind procedures’. See 2017 U.S. Department of Justice guidelines
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ask the witnesses to assess or rate their confidence on their decisions, which is potentially
important to evaluate their accuracy.
5070. Further, while studies show that accurate choices are made faster than inaccurate choices,
the witness took more than ten minutes to inspect the photographs and to tap on one. The comment,
‘It’s too hard’, with the request for different photographs—after spending the first six minutes
inspecting them—likely attests to a loss of memory as a function of the long retention interval. It
also shows the witness’s apparent unpreparedness at that moment to identify ‘Mohammed’ based
on the photographs on the photo boards. However, approximately two minutes and forty seconds
after, the witness tapped on Mr Oneissi’s photograph. The Trial Chamber accepts Professor
Sporer’s concerns in each of these areas.
5071. What the witness said when selecting Mr Oneissi’s photograph also shows a lack of
confidence in the ‘identification’. At the end of the identification procedure, the witness did not
state that Mr Oneissi was ‘Mohammed’. In English, the witness stated: ‘It was so hard to
remember…But’, and after 14 seconds, in Arabic: ‘There is a big resemblance’.
5072. These statements are understandable in the circumstances, namely, the brevity of the
witness and ‘Mohammed’s’ sole encounter, the five and a half years that passed before viewing
the photo board and the obvious concern taken in attempting to assist the investigation.
Nevertheless, the Trial Chamber interprets what the witness said as not expressing confidence in
the decision.
5073. The Trial Chamber also notes that Mr Oneissi’s photograph differs from the witness’s own
descriptions of ‘Mohammed’. ‘Mohammed’—according to the witness’s 2006 description—had a
white bluish face or ashen skin, and big or wide blue eyes. 9769
5074. While the quality and light in the photograph may not allow someone to properly appreciate
Mr Oneissi’s complexion, his eyes certainly differ: they are not blue, as described, but brown. This

(US Department of Justice, Eyewitness identification procedures for conducting photo arrays, procedure 5.2) stating
that, when a blind administration may be impracticable—for example if all the officers in an investigating office
already know who the suspect is—‘blinded’ procedures should be adopted, where the administrator cannot see the
order or arrangement of the photographs viewed by the witness or which photograph(s) the witness is viewing at any
particular moment. See also Decision admitting two photo boards into evidence, para. 35, finding that it was ‘not ideal
that Mr Williams knew Mr Sabra’s and Mr Oneissi’s identities as suspects’.
9769
Exhibit P760, p. 1; exhibit P762, p. 3.
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lack of congruence between the photograph selected and the witness’s previous description of the
person is a relevant factor for assessing identification evidence, as noted both by Professor Sporer
and in international criminal law case law.
5075. Further, in the Trial Chamber’s subjective (internal and collective) view there is some
limited resemblance between the photograph of Mr Oneissi and the sketch of ‘Mohammed’, drawn
according to the witness’s instruction. These are set side by side immediately below.

Exhibits P763 and P765 (Sketch of 'Mohammed' drawn in July 2007 and Mr Oneissi’s
photograph from the photo board selected in March 2010)
5076. According to Professor Sporer, a lack of resemblance between such a sketch and the person
in question is ‘a sign that there is something wrong in the memory’.9770 The Trial Chamber, as
noted, can see a limited resemblance between the sketch of ‘Mohammed’ and Mr Oneissi’s
photograph. This, however, does not add to the reliability of the identification attempt.
5077. The Trial Chamber recognises that some aspects of the identification process were properly
conducted. All relevant identification procedures were video recorded. This ensured a high degree

9770

Siegfried Sporer, T. 16 May 2018, p. 38 (private session).
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of transparency and allowed the Trial Chamber to properly assess the evidence. The Trial Chamber
could hear and observe the interactions between witness and investigator, including gestures.
5078. Other positive aspects of the identification procedures employed include the selection of
photographs, for the photo boards, of similar size and similar background lighting or colour.9771
Professor Sporer described, as a positive aspect, that all the witnesses were given the instruction
that the person they met may not be in the line-up, which is recommended by identification
guidelines. Professor Sporer also did not see anything in the video showing that Mr Williams
provided any suggestion or directed the witness to any photograph.9772 The Trial Chamber has
carefully re-scrutinised the video and remains satisfied that there is no evidence that any external
factor during the videoing influenced the selection of Mr Oneissi’s photograph.
5079. Further, the Trial Chamber is of the view that the witness tried, in testifying, to remember
to the witness’s best ability what had occurred some eleven years earlier. In this sense, it views the
testimony as credible. Witnesses typically vary their accounts with each retelling of a story; this
could include describing a thing or a person. This goes to the reliability of the recollection. Here,
the particular relevant issue is that the witness would have had no reason to think, in January 2005,
that the event was significant enough to attempt to memorise, or, to use Professor Sporer’s
terminology, to ‘encode’. The witness was not witnessing a crime or an event for which there may
have been a contemporaneous reason to ‘encode’ information, such as a detailed description of
someone encountered for a mere ten minutes.
5080. The Trial Chamber, however, disagreed with certain portions of Professor Sporer’s
evidence. In particular, it is clear that the guidelines and principles he personally favours—whether
based on his own research or that of others—are not universally accepted. National and
international guidelines differ, for example, about whether fillers should resemble the suspect 9773

9771

The lighting/colour of the background is substantially similar for all the photographs of each photo board.
Siegfried Sporer, T. 15 May 2018, pp 82-85, T. 16 May 2018, pp 83-84 (private session).
9773
The Code D - Revised Code of Practice for the identification of persons by Police Officers (PACE), used in the
UK, requires that an ‘identification parade’ includes people who resemble the suspect. See Code D of the Police and
Criminal Evidence Act 1984 (as revised in 2017) (PACE Code D), para. 3.7 (Professor Sporer refers to the 2011
version of Code D; but its para. 3.7 is unchanged). The ICTY guidelines on visual identification also required, for the
preparation of a photo board, to ‘pick photographs of people of similar appearance to the suspect’. See exhibit 4D289,
pp 1-2 (emphasis added).
9772

Case No. STL-11-01/T/TC

1682 of 2642

18 August 2020

R333668

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

or the witness’s description of the ‘suspect’.9774 These, according to Professor Sporer, should be
preferred or at least considered. National guidelines also differ as to whether more than one suspect
can be included in the same photo array.9775 While Professor Sporer believes that using the
‘appearance-change’ instruction ‘may not be a good idea’,9776 the US Department of Justice
guidelines on the other hand provide that such instructions should be given to the witness.9777
Theories, practices and ideas on this apparently diverge.
5081. Nevertheless, the Trial Chamber accepts in large part the remainder of Professor Sporer’s
evidence. Furthermore, the few positive aspects of the identification procedure, and the witness’s
earnest attempt to make an identification, are substantially outweighed by the many flaws in the
identification process as noted previously, including the construction and administration of the
photo board. To this must be added the significant delay between when the witness met
‘Mohammed’ and the selection of Mr Oneissi’s photograph during the identification procedure.
5082. The Trial Chamber therefore is not convinced of the reliability of the photo board
identification to establish whether Mr Oneissi was the ‘Mohammed’ in the mosque. Accordingly,
even if the Trial Chamber had positively found that Mr Abu Adass met a ‘Mohammed’ in the
mosque, it would have disregarded the photo board evidence in assessing whether there was any
evidence capable of establishing that Mr Oneissi was that ‘Mohammed’.

9774

According to the ‘Eyewitness evidence: A guide for law enforcement’, developed and approved by the Technical
Working Group for Eyewitness Evidence - October 1999, section V, para. 2, the investigator should ‘Select fillers
who generally fit the witness’s description of the perpetrator. When there is a limited/inadequate description of the
perpetrator provided by the witness, or when the description of the perpetrator differs significantly from the appearance
of the suspect, fillers should resemble the suspect in significant features’. The Trial Chamber notes that, on 6 January
2017, the US Department of Justice issued ‘Eyewitness identification procedures for conducting photo arrays’, and
described the ‘Eyewitness evidence: A guide for law enforcement’, as its previous publication addressing procedures
for photo arrays and stated that since then ‘research and practice have both evolved significantly’. See Memorandum
of 6 January 2017 from the Deputy Attorney General of the US Department of Justice on ‘Eyewitness Identification:
Procedures for Conducting Photo Arrays’. According to these more recent US Department of Justice guidelines,
‘fillers should generally fit the witness’s description of the perpetrator’. See US Department of Justice, Eyewitness
identification procedures for conducting photo arrays, https://www.justice.gov/file/923201/download, procedure 3.2.
9775
Code D of the Police and Criminal Evidence Act 1984 (as revised in 2017), annex B, para. 9, p. 40. See Eyewitness
evidence: A guide for law enforcement, developed and approved by the Technical Working Group for Eyewitness
Evidence - October 1999, section V, para. 1. According to the 2017 US guidelines—as described above—only one
suspect should be included in each photo array regardless of whether multiple suspects fit the same description. See
US Department of Justice, Eyewitness identification procedures for conducting photo arrays, procedure 2.1.
9776
Exhibit 4D540 (Professor Sporer’s expert report), p. 94.
9777
See US Department of Justice, Eyewitness identification procedures for conducting photo arrays, procedure 6.3.2.
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5083. Finally, the Trial Chamber makes the following observations on the Parties’ submissions
regarding the identification procedures.
5084. It is not clear to the Trial Chamber whether the Prosecution, at the close of the case, was
still submitting that the witness ‘identified’ Mr Oneissi—even if not conclusively9778—or instead
acknowledges that the witness’s evidence can only establish a resemblance between Mr Oneissi
and the ‘Mohammed’ encountered at the mosque. The Trial Chamber would have appreciated
greater clarity as to the Prosecution’s final position on whether, and to what extent, the witness’s
identification evidence should be accepted. The Prosecution did not make any submissions on its
reliability or how the Trial Chamber should treat the evidence.
5085. The Trial Chamber also notes the lack of submissions from the Prosecution addressing the
quality of the identification process or Professor Sporer’s evidence. Prosecution submissions on
the methodology of the construction and administration of the photo boards would have assisted
the Trial Chamber in assessing the relevant evidence. In closing arguments, the Oneissi Defence
noted that the Prosecutor did not ‘even mention in his closing brief or his closing arguments’
Professor Sporer or his evidence. It argued that this meant that the Prosecutor agreed with, or
consented, to it.9779 Against this, however, in oral closing arguments, Prosecution counsel
explicitly submitted that ‘there is some evidential value’ in evidence that Mr Oneissi was
‘Mohammed’.9780
5086. Meanwhile, the Oneissi Defence submitted in its final trial brief, relying on Professor
Sporer’s evidence, that Mr Williams’s nod and further verbal communication affected the
witness’s confidence, the probability that he would sign the declaration,9781 and could have
influenced the witness’s comment, ‘there is a big resemblance’. 9782

9778

According to Black’s Law Dictionary, conclusive evidence means 1. Evidence so strong as to overbear any other
evidence to the contrary – also termed conclusive proof. 2. Evidence that so preponderates as to oblige a factfinder to
come to a certain conclusion.
9779
Oneissi Defence closing submissions, T. 19 September 2018, p. 114.
9780
Prosecution closing submissions, T. 14 September 2018, pp 67, 69; Prosecution final trial brief, para. 517.
9781
Oneissi Defence final trial brief, para. 478.
9782
Oneissi Defence final trial brief, para. 482.
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5087. However, the Oneissi Defence elected not to pursue these issues with the only person who
could testify about whether he was in fact influenced by the alleged clues—namely, the witness.9783
5088. The Trial Chamber held at the time that in these circumstances any submission by the
Oneissi Defence asserting that the witness was in fact influenced by Mr Williams’s conduct in the
interview would be without weight.9784 The Trial Chamber has therefore given no weight to the
Oneissi Defence final submissions on this issue. Ultimately, however, as the Trial Chamber has
decided not to credit the witness’s identification evidence, nothing now turns on the Oneissi
Defence’s strategic litigation decision not to cross-examine the witness on the identification
process pursuant to Rule 150 (J).9785

3.

Activity of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and
Mr Sabra’s attributed Purple 018, between December 2004 and Friday 7
January 2005

5089. The Prosecution’s case alleging Mr Oneissi’s and Mr Sabra’s involvement in the
‘Mohammed’ story and Mr Abu Adass’s disappearance and his subsequent appearance in the
broadcast video hinges upon it proving their presence in and near the Arab University Mosque at
relevant times. The allegation that Mr Oneissi befriended Mr Abu Adass, pretending to be
‘Mohammed’ and seeking assistance in learning how to pray was central to this part of the case.
5090. The evidence led to prove this is the call data records showing Mr Oneissi’s personal
mobile and Mr Sabra’s shared personal mobile connecting to the Alfa network’s COLA and
adjacent cells at relevant times, and Mr Oneissi’s purported identification as the ‘Mohammed’ that
a witness saw in the Mosque, and therefore, as the ‘Mohammed’ that Mr Abu Adass allegedly met
in the mosque. The Prosecution submitted in its final trial brief, however, that it did not place great
weight on this identification but insisted that it still had some evidential value.
5091. The Trial Chamber has found above, at paragraph 4968, that a witness met someone named
‘Mohammed’ at the mosque in early January 2005. Further, that that ‘Mohammed’ asked the

9783

It did so despite the Trial Chamber previously stating that the Parties should explore the issue of Mr Williams’s
allegedly ‘suggestive conduct’ in the administration of the photo boards with the witness. Decision denying Oneissi
motion to exclude photo board evidence, para. 18.
9784
Decision admitting two photo boards into evidence, paras 29-30, 38.
9785
Rule 150 (J) requires a cross-examining party to put to a witness the nature of a Party’s case that contradicts that
witness’s evidence.
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witness to teach him how to pray, and that the witness pointed at nearby Mr Abu Adass as someone
who was better suited to teach him how to pray. But this could not establish beyond reasonable
doubt that Mr Abu Adass met a ‘Mohammed’ in the mosque. Nor that the ‘Mohammed’ the witness
met in the mosque was the same ‘Mohammed’ who Mr Abu Adass allegedly met.
5092. Once the evidence that Mr Oneissi was positively identified as ‘Mohammed’ is excluded
from consideration as lacking reliability, the call data records showing the cells to which his
Purple 095 and Mr Sabra’s attributed Purple 018 connected are the only evidence of his and Mr
Sabra’s pleaded presence in the relevant areas.
5093. For completeness, however, the Trial Chamber has considered and analysed the
Prosecution’s pleaded case that Mr Oneissi’s Purple 095 and Mr Sabra’s pleaded Purple 018
mobile activity reflected ‘Mohammed’s’ presence at the mosque in December 2004 and January
2005. Namely, that Mr Oneissi and Mr Sabra, between Wednesday 22 December 2004 and

Monday 17 January 2005, were ‘responsible for locating a suitable individual who would be used
to make a false claim of responsibility’ for the attack.9786
5094. The Prosecution relied upon mobile calls on Mr Merhi’s and Mr Oneissi’s personal
(Purple) mobiles, Mr Sabra’s attributed Purple mobile, and on contacts between Mr Badreddine’s
Green network mobile, 023, and Mr Merhi’s attributed Green 071, and evidence from Mr Abu
Adass’s family and friends.
5095. The Prosecution argues that Mr Oneissi’s and Mr Sabra’s mobile use—connecting to the
COLA and adjacent cells around the mosque at that time—was unusual or exceptional, and
combined with the evidence of Mr Abu Adass meeting ‘Mohammed’ in the mosque and his
disappearance, proves their involvement in both, and hence making the false claim of
responsibility. The Prosecution argues that the evidence of their presence around the mosque has
to be taken in tandem with the evidence of their mobiles connecting to cells near the payphones
used to make the calls to Reuters and Al-Jazeera and the tree, in the afternoon of Monday 14
February 2005.

9786

Amended consolidated indictment, para. 23.
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5096. Whether it can be established that Mr Abu Adass left his home on Sunday 16 January 2005
in the company of this ‘Mohammed’—and that this ‘Mohammed’ called his family home either
the day before or the day after his disappearance—is dealt with below at paragraphs 5318 to 5485.
There, it is concluded that neither allegation has been proved.
(a)

Evidence

5097. The Trial Chamber heard extensive evidence about the Alfa network’s COLA and adjacent
cells near the mosque, and of the patterns of communication between the three Purple mobiles,
231, 095 and 018, and the two Green network mobiles, 071 and 023, during the pleaded period.
5098. The Prosecution did not ask its cell site expert Mr J. E. Philips or another cell site expert
to analyse Purple 018 and Purple 095;9787 hence, it relied heavily upon the analysis and opinion
evidence of its in-house expert witness on criminal networks, Mr Gary Platt.
i.

Cells relevant to the ‘COLA phase’

5099. The Trial Chamber has carefully examined the cell site evidence to determine where Mr
Oneissi and Mr Sabra—if he was using Purple 018 on the relevant days—could have been while
making and receiving calls.9788 It has scrutinised whether the evidence is sufficient to prove beyond
reasonable doubt their presence at or near the mosque at the critical moments; and further, to
determine whether Mr Oneissi’s Purple 095’s and Mr Sabra’s attributed Purple 018’s connections
to cells near the mosque in December 2004 and January 2005 were, as the Prosecution argues,
‘exceptional’.
5100. The Trial Chamber believes that the fairest approach to evaluating the evidence where
precision is required as to where an Accused person was alleged to have been, is to examine the
area of the predicted best server cell coverage, and to calculate the potential distances between this
area—as activated by a mobile—and any relevant pleaded location. This is necessary to determine
where an Accused could have been vis-à-vis the events pleaded by the Prosecutor, for example,
where it is alleged that he was at the Arab University Mosque at a relevant time. Using the

9787

Gary Platt, T. 6 April 2017, p. 104.
The Trial Chamber emphasises that it could not conclude beyond reasonable doubt that Mr Sabra was the single
user of Purple 018. See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’,
(E) (4) ‘Findings’.

9788
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electronic presentation of evidence software,9789 the Trial Chamber has itself calculated some
distances where they were otherwise not in evidence. The Trial Chamber is satisfied that the
distances are accurate enough for its purposes here.
5101. A Google Earth map reproduced immediately below, exhibit 4D325, tendered as a visual
aid by the Oneissi Defence, shows the Alfa cells ‘near’ the mosque (marked as ‘AUM’ in the
centre) and their coverage areas. It shows that thirty cells provide potential coverage within a
kilometre of the mosque, and that there is a considerable degree of potential overlapping coverage,
with pockets of coverage extending into adjacent cells:9790

Exhibit 4D325 (Cell coverage around the Arab University Mosque), p. 2

9789

Exhibit P592.1.
MAKASS1and MAKASS2 do not appear on the diagram. No shape files for these cells were tendered into
evidence, however it appears from their azimuths and the cell naming protocol that these two missing cells would
cover the missing area above NASSER1 and TAHAN1. The Trial Chamber has checked this on the electronic
presentation of evidence software, exhibit P592.1, and on Alfa’s ArcView shape files, exhibit P1123.

9790
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5102. The Oneissi Defence also tendered the following Google Earth image of the three COLA
cells showing that they had a circumference of six kilometres, a surface area of 2.88 square
kilometres and a radius of 0.96 kilometres and were intersected by a busy motorway:9791

Exhibit 4D321 (COLA cells coverage and distance from COLA cell mast), p. 1
5103. Mr Platt listed the Alfa and Touch cells providing coverage to mobiles within a 500 and
1,000-metre radius of the mosque.9792 A person walking at a reasonable pace could cover at least
part of this distance in some minutes. Twelve Touch cells and sixteen Alfa cells were within a 500metre radius:

9791
9792

Exhibit 4D321, referred to in the Oneissi Defence final trial brief at para. 187.
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1273.
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Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1273
5104. Of these, the COLA cells on the Alfa network provided the predicted best server coverage
to the immediate area of the mosque. COLA3 provided it to the mosque itself, while COLA1 and
COLA2 provided it to areas within less than 50 metres of the mosque, respectively to the northeast and south-east.9793 Effectively, given the limitations of the accuracy of predictive cell coverage
maps, this means that a mobile in the mosque could potentially connect to any of the three. This is
shown on the map below, extracted from the electronic presentation of evidence, where the mosque
is marked as ‘AUM’.

9793

Exhibit P592.1 (Electronic Presentation of Evidence software).
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Exhibit P592.1 – the three COLA cells in the electronic presentation of evidence
5105. The Trial Chamber has prepared the three maps below—using the electronic presentation
of evidence software—showing the three COLA cells separated out from each other, with the
distances measured from the mosque to the outermost edges of the predicted best server coverage
areas of each cell.9794 In doing so, it has remained cognisant of Mr Philips’s expert cell site
evidence, concerning radio propagation and that these are mere approximations rather than
absolutes.9795

9794

Exhibit P592.1. See also Gary Platt, T. 26 January 2017, pp 2-3; exhibit P1793 (Chronology PowerPoint
presentation – 20 December 2004 to 31 December 2004), slide 101.
9795
See chapter VII ‘Reliability of telecommunications evidence’, (B) (1) (b) ‘Coverage prediction’.
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Distance from the Arab University Mosque to the edges of COLA1’s predicted coverage

Distance from the Arab University Mosque to the edges of COLA2’s predicted coverage
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Distance from the Arab University Mosque to the edges of COLA3’s predicted coverage
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5106. According to Mr Platt, fourteen cells that provide coverage within a 500 to 1,000 metre
radius of the mosque are on the Alfa network; and twenty-three are on Touch’s. These are:

Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1274
5107. Using the electronic presentation of evidence software, the Trial Chamber prepared the two
maps below showing the Alfa network’s cells within a 500 metre radius of the mosque, and those
within a kilometre:
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Alfa cells providing coverage within a 500 metre radius of the Arab University Mosque
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Alfa cells providing coverage within a one kilometre radius of the Arab University Mosque
5108. The starting point is to analyse the reliability of the Alfa network maps of the predicted
best server coverage areas of cells in the so-called ‘COLA phase’ between Wednesday 29

December 2004 and Friday 7 January 2005.
5109. In doing so the Trial Chamber has considered the evidence of Alfa’s official representative,
Witness 707, that the accuracy of the coverage maps the telecommunications providers used to
configure their networks was between sixty and seventy per cent. Further, that cell site evidence
on its own and without more cannot place a person—as opposed to a mobile—in a particular
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location at a given time.9796 This is important in placing Mr Oneissi with his personal mobile and
Mr Sabra’s shared personal mobile Purple 018 near the mosque at a relevant time, although the
Trial Chamber notes that the word ‘near’ is itself relative, as is the phrase ‘in the vicinity of’. Mr
Platt used both terms in his detailed expert report on the chronology of events, which is in evidence
as exhibit P1783.
5110. The Trial Chamber has also factored in Mr Philips’s expert evidence that while a mobile
will normally connect to the cell providing the best coverage, namely the best serving cell, a
network may allocate a call to a neighbouring cell, in what he described as ‘exceptional
circumstances’. Generally, in these circumstances the call is allocated into one of six neighbouring
cells that normally surround the best serving cell. If this occurs, for example, as a result of a
directed retry due to the overloading of the best serving cell, call data records do not record the
cell from which the call was redirected.9797
5111. As the predicted best server coverage maps of Beirut show, with their numerous pockets
of scattered coverage, a call could potentially redirect into one of more than six neighbouring cells.
In reality, the coverage maps do not resemble the idealised cells depicted in Mr Philips’s report,
as shown below:9798

Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), figure 019

9796

See chapter VII ‘Reliability of telecommunications evidence’, (C) (4) ‘Cell site related issues’ and (G) (3) (c)
‘Accuracy of maps’.
9797
John Edward Philips, T. 20 August 2015, pp 28, 47, 51, 53, 55-56, 58, 70, 80-82, 85-87.
9798
John Edward Philips, T. 20 August 2015, p. 52; exhibit P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 33.
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5112. To illustrate, the Oneissi Defence exhibit 4D325 extracted above in colour at paragraph
5101 shows the extent of the pockets of scattered coverage in the predicted best server coverage
maps. Pockets of coverage for COLA2 appear in the coverage maps for the adjacent CHATIL1,
CHATIL3 and PINS3 cells. And pockets of coverage for COLA3, which provided the predicted
best coverage for the mosque, are in the coverage maps for the adjoining RAMLET1, MAZRAA2
and COLA2 cells.
5113. Effectively, this means that a mobile situated in an adjoining cell, which could be some
distance from the mosque—maybe 600 to 800 metres away—could have connected to COLA3
which covered the mosque, or COLA2 which has a predicted best server coverage area from about
40 metres from the mosque. Similarly, in a directed retry, which the call data records do not
register, a call made from within a scattered pocket of these cells could have been made from any
of their six (or more) neighbouring cells, which would not include those providing coverage to or
very near to the mosque.
5114. A further consideration is that unlike on the afternoon of Monday 14 February 2005 after
the attack on Mr Hariri, the Trial Chamber has no evidence of any specific network congestion on
any of the days in the pleaded so-called ‘COLA phase’. The network congestion issue is considered
in greater detail below at paragraphs 5542-5564 in relation to the afternoon after the attack.
ii.

Evidence of Prosecution expert Mr Gary Platt

5115. The Prosecution relies on Mr Platt for his analytical opinion evidence in relation to the
activities of the Purple mobiles. Given that he is not a cell site expert it is necessary to carefully
examine his methodology.9799
5116. Mr Platt produced a lengthy ‘chronology’ report of events relevant to the case, listing them
day by day, from Wednesday 1 September 2004 to Wednesday 16 February 2005.9800 Each day
was structured with an overview, a description of mobile activity and the locations and routes of
travel relevant to Mr Hariri, and was footnoted to witness testimony and exhibits in evidence, or

9799

The Trial Chamber declared Mr Gary Platt an expert in the surveillance of criminal networks and the identification
and organisation of covert communication networks. His expertise extends to providing expert opinion evidence on
the group of ‘purple phones’.
9800
Exhibit P1783 (Expert report of Gary Platt – Chronology).
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documents awaiting tender or formal receipt into evidence. He also set out any assumptions for a
relevant day or event.
5117. The Prosecution also tendered, as aide-mémoires, a chronology of relevant events and a
narrative overview of the chronology.9801 Mr Platt testified at length on these issues and the
Prosecution led him through slide presentations in court.9802
5118. Mr Platt provided extensive evidence on the so-called ‘COLA phase’—namely,
29 December 2004 to 7 January 2005—and the seven preceding days. His evidence consists
primarily of a detailed ‘chronology’ report of relevant events occurring between 1 September 2004
and 16 February 2005.9803
5119. His evidence was that, on each day between Wednesday 29 December 2004 and 7 January
2005—bar Sunday 2 January 2005—Mr Oneissi’s Purple 095 and or Mr Sabra’s attributed Purple
018 activated the COLA cells in the immediate vicinity of the Arab University Mosque. During
this period, these two Purple mobiles were repeatedly in contact with one another and occasionally
with Mr Merhi’s Purple 231.9804
5120. Based on the available call data records, Mr Platt concluded that Mr Oneissi’s Purple 095
and or Mr Sabra’s attributed Purple 018 were not used regularly in this area outside of the ‘COLA
phase’, and that they both therefore had unique bursts of activity in this area which coincided with
one another.9805 The exception was a further ‘burst’ of activity by Mr Oneissi’s Purple 095 in this

9801

Exhibit P1780 (Chronology of relevant events); exhibit P1782 (Narrative overview of telephone activity and
relevant events).
9802
Mr Platt testified about the Purple mobiles between 25 January and 15 March 2017, and was cross-examined by
counsel for Mr Merhi, Mr Sabra and Mr Oneissi between 21 March and 19 April 2017. For the PowerPoint slides
regarding the Purple mobiles’ activity, for example exhibit P1793 (Chronology PowerPoint presentation – 20
December 2004 to 31 December 2004), slides 100-108, 156-159, 194-195, 217-218, 282-283, 302-309, 369-380, 431448; exhibit P1807 (Chronology PowerPoint presentation – 1 January 2005 to 17 January 2005), slides 54-65, 70-73,
80-90, 110-119, 126-134, 155-160, 196-215; exhibit P1923 (Chronology PowerPoint presentation – 13 February 2005
to 16 February 2005). See also exhibit P1934 (Corrected chronology PowerPoint slides regarding the Purple mobiles).
9803
For the parts of Mr Platt’s report setting out Purple mobile activity between 22 December 2004 and 7 January
2005, see exhibit P1783 (Expert report of Gary Platt – Chronology), pp 87, 90-91, 93, 96, 98-99, 101-102, 106, 111,
115, 118-122, 127-129, 135-138, 143-152, 156-159, 161-165, 173-176.
9804
Gary Platt, T. 6 February 2017, p. 50; exhibit P1783 (Expert report of Gary Platt – Chronology), pp 119-122, 127129, 135-138, 143-152, 156-159, 161-165, 173-176. See also exhibit P1793, slides 302-309, 369-380, 431-448; exhibit
P1807, slides 54-65, 70-73, 80-90, 110-119, 126-134, 155-160, 196-215; exhibit P1780, pp 12-15; exhibit P1782,
pp 146-170.
9805
Gary Platt, T. 6 February 2017, pp 56, 92-93, 96-97. See also exhibit P1793, slides 309, 378-380; exhibit P1934,
slides 13-16.
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area, on Monday 17 January 2005.9806 Moreover, the bursts of activity in this area during the
‘COLA phase’ also coincided with a peak in the frequency of contacts between these two Purple
mobiles.9807
5121. He also stated that one week before the start of the ‘COLA phase’, on Wednesday 22
December 2004, Purple mobiles began activating the COLA cells for the first time during the
indictment period.9808 His evidence also dealt with the calls between Mr Oneissi’s Purple 095, Mr
Merhi’s Purple 231 and Mr Sabra’s shared Purple 018 during this seven-day period.9809
5122. Mr Platt’s chronology report, exhibit P1783, his network analysis report, exhibit P796.1,
and the narrative overview of events, exhibit P1782, however, in many respects mirror the
Prosecution’s pleaded case. In numerous instances, the facts relied upon for conclusions are
sourced, in footnotes, to the admitted evidence contained in the statements of the three Rule 158
witnesses, Witness 56, Mr Taysir Abu Adass and Mr Ziad Ramadan, but without noting that the
evidence is often hearsay. Thus, Mr Platt has relied upon facts, in the form of untested Rule 158
statements, some of which were hearsay, to reach some of his conclusions.9810 Without these facts,
his conclusions would be meaningless as they provide the necessary context for his opinions; but
conversely unreliable underlying contextual facts may adversely affect the reliability of these
conclusions.
5123. In the introduction to his chronology report, exhibit P1783, he set out some parameters and
his methodology. These included some important qualifications, namely that:

9806

Gary Platt, T. 6 February 2017, pp 97-98. See also exhibit P1793, slide 380.
Gary Platt, T. 7 February 2017, pp 57-59, 66-69. See also exhibit P1793, slides 444-448; exhibit P1934, slides 57, 18-19.
9808
Gary Platt, T. 25 January 2017, pp 101-102, T. 26 January 2017, p. 2. See also exhibit P1793, slides 100-108.
9809
Gary Platt, T. 26 January 2017, pp 3-9, 73-74, 100, 102, T. 27 January 2017, pp 35-36, 97; exhibit P1783 (Expert
report of Gary Platt – Chronology), pp 87, 90-91, 96, 98-99, 101-102, 106, 115, 118. See also exhibit P1793, slides
102-108, 156-159, 194-195, 217-218, 282-283; exhibit P1780, pp 10-12; exhibit P1782, pp 132-146.
9810
For example, exhibit P1782, para. 618 (footnotes 225-226) regarding the two pleaded calls to the Abu Adass house
on Monday 17 January, ‘The first call at around 07:30 indicated that their car had broken down and that Ahmad Abu
Adass was in Tripoli and would return in the afternoon. The second call, at around 21:00, stated that he was going to
Iraq and would not return.’—footnoted to Mr Taysir Abu Adass’s and Mr Ramadan’s Rule 158 statements (exhibits
P461 and P1775). This summary is followed by analysis, under the heading, ‘Mr. Oneissi and Mr. Sabra’s Phones
Become Active Again around the Time of the First Call to Mr. Abu Adass’s Residence’, of Mr Merhi’s, Mr Oneissi’s
and Mr Sabra’s mobile activity that day. See also, exhibit P1783 (Expert report of Gary Platt – Chronology), paras
674, 682 (fns 99-101) referring to Witness 56’s statements (exhibits P2129 and P2131).
9807
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The maps do not pinpoint the exact location of the phone user. Rather, the maps provide
an indication through the predicted best server coverage provided from the CSPs [call
service providers] (ALFA and MTC) the approximate area from where the call could have
been made or received.
To illustrate the proximity of the relevant phones to HARIRI or places related to HARIRI,
this report uses the words “area” and “vicinity”. This is only used to provide a rough
location of where the phone is potentially located, for the purpose of the narrative.
When the term ‘in the vicinity of’ is used, this means that the predicted best server coverage
for the cell activated offers service within 500 metres of a particular location. Therefore,
any activation of these cells is consistent with being in the vicinity of that location.
However, on occasions the cell may also offer coverage outside the vicinity, therefore it is
viable the phone may be outside this defined vicinity range.
When the term ‘in the area of’ is used, this means that the predicted best server coverage
for the cell activated offers service within 1000 metres of a particular location. Therefore,
any activation of these cells is consistent with being in the area of that location. However,
on occasions the cell may also offer coverage outside the area, therefore it is viable the
phone may be outside this defined area range.9811

5124. Defence counsel cross-examined Mr Platt at length about his expertise, methodology and
his conclusions. They also questioned the terminology used in relation to cell site matters, in
particular, the terms ‘in the vicinity of’ and ‘in the area of’. He explained that, at the request of
Prosecution lawyers and to aid his chronology report’s readability, he added distance ranges and
these terms to enhance understanding of the relative proximity of cells to specified locations. This
was to show how close a cell’s coverage was to a location, and in particular when compared to a
different cell.9812
5125. Mr Platt had not used these terms before, and cell site experts did not commonly use
them.9813 He agreed that in common English usage, ‘vicinity’ suggests something quite close.9814
Further, while the report uses ‘vicinity’ and ‘immediate vicinity’ to mean the same thing, someone

9811
9812
9813
9814

Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 16, 21-23.
Gary Platt, T. 6 April 2017, pp 19-21.
Gary Platt, T. 6 April 2017, p. 20.
Gary Platt, T. 6 April 2017, p. 23.
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reading it would consider ‘immediate vicinity’ to suggest something much closer. 9815 Additionally,
he agreed that the cells described as covering the ‘vicinity’ of the mosque, meaning within 500
metres of it, also covered areas several kilometres away.9816 And stating that someone connecting
to one of these was ‘in the vicinity’ of the mosque could be misleading because the user could
have been in an area beyond the 500 metres.9817
5126. Moreover, even when his report omitted to specify that use of these cells was consistent
with their user being ‘in the vicinity’ of the mosque—rather than the user being ‘in the vicinity’ of
the mosque—this caveat always applied.9818 While using these cells was consistent with the user
being ‘in the vicinity’ of the mosque, in isolation it was also ‘consistent with’ many other
things.9819
5127. In this regard, his chronology report and network analysis report, the narrative overview of
events and the aide-memoire regarding the chronology of relevant events also use the term
‘consistent with’.9820 Mr Platt, who is British, agreed that the UK’s Forensic Science Regulator’s
Codes of Practice and Conduct on cell site analysis is a suitable standard for assessing his work.9821
According to this Code:
The word ‘consistent’ or phrase ‘consistent with’ should be avoided, and shall only be used
if alternative scenarios are also considered (for example, ‘consistent with being at the scene,
also consistent with being anywhere within the service area of the cell, which may mean
the phone was many kilometres away’). In the appeal court in R v. Puaca [2005] EWCA
Crim. 3001 Lord Justice Hooper commented that: “Whereas ‘inconsistency’ is often
probative, the fact of consistency is quite often of no probative value at all.” Without
clarification ‘consistent with’ can easily be misinterpreted by a lay person as meaning ‘is’,
because the context or limitations of the finding are unknown. If the data would be expected
in a number of considered or expected scenarios, clearly being consistent with one of them
is not discriminating or useful. For example, if there is usage of a cell that serves both the
9815

Gary Platt, T. 6 April 2017, pp 21-22.
Gary Platt, T. 6 April 2017, pp 26-27. See also Gary Platt, T. 23 March 2017, pp 25-26, where Mr Platt—
commenting on exhibit 4D321—agrees that there is a small pocket of the predicted best coverage of COLA3 which
is approximately 960 metres from the cell tower.
9817
Gary Platt, T. 6 April 2017, p. 28.
9818
Gary Platt, T. 6 April 2017, pp 28-39.
9819
Gary Platt, T. 6 April 2017, p. 31.
9820
Exhibits P1783, P796.1, P1782, P1780.
9821
Gary Platt, T. 6 April 2017, p. 56.
9816
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alleged and alternative locations, stating that usage is consistent with the device being at
one and not mentioning the other is clearly misleading; likewise if a cell covers the
alternative location, stating that this is consistent with movement toward the scene without
mentioning that it is also consistent with being at the alternative location is misleading (and
not impartial).9822

5128. Given Witness 707’s evidence of the sixty to seventy per cent accuracy of the Alfa
network’s predicted best server coverage maps, Mr Platt agreed that the actual coverage his report
refers to might differ by a hundred metres, or that pockets within that area might not be covered;
meaning a potential margin of error of thirty to forty per cent. Despite this he felt that the data gave
a good sense of the coverage of those cells, and placed mobile users within ‘the vicinity’ of certain
locations.9823 Further, the cell activation is consistent both with the user being in the vicinity of the
mosque and elsewhere within the range of those three COLA cells, parts of which would be outside
the mosque’s ‘vicinity’.9824 He also could not be sure that the actual, as opposed to the predicted
best coverage areas of the cells relevant to the ‘COLA phase’ did not, in 2005, extend to areas
beyond those in the maps in evidence.9825
5129. Likewise, while COLA1 and COLA3 provided predicted best server coverage to parts of
the nearby Salim Salam motorway into central Beirut, he could not exclude that COLA2 provided
coverage to parts of it, although it was outside of the predicted best coverage area. 9826 It was a busy
road and, in 2005, a mobile user stuck in a traffic jam could have activated the three COLA
cells.9827
5130. The Defence also questioned Mr Platt about some perceived omissions in his report. He
started working as a Prosecution investigator in 2010,9828 and in 2014, had informed Prosecution
lawyers that ‘dozens’ of calls were missing from his report. However, ‘the lawyers did not want
them included’, instead telling him that these calls would be included in the narratives. Attempts

9822

Exhibit 1D270, p. 24 (internal footnote omitted).
Gary Platt, T. 22 March 2017, pp 77-81.
9824
Gary Platt, T. 23 March 2017, pp 31, 42.
9825
Gary Platt, T. 23 March 2017, pp 29-30, 39, 65-66; exhibit 4D321 (COLA cells coverage and distance from COLA
cell mast); exhibit 5D244 (PowerPoint presentation regarding cell coverage distances of ETOILE2 and COLA3 cells);
exhibit 4D325 (Cell coverage around the Arab University Mosque).
9826
Gary Platt, T. 23 March 2017, pp 30-31.
9827
Gary Platt, T. 23 March 2017, pp 32, 34.
9828
Exhibit P794 (Mr Platt’s curriculum vitae), p. 1.
9823
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were then made to include these calls in the slides he used in court.9829 He had also noticed errors
in his report, but Prosecution lawyers did not ask him to correct them by writing a new report. 9830
5131. Some conclusions in his report, specifically that Mr Abu Adass was ‘abducted’, were based
on the work of other Prosecution officials; Mr Platt had neither investigated this nor questioned
any witnesses.9831 In this respect, he agreed that on such occasions he could be viewed as acting
as ‘a spokesman’ for the Prosecution.9832 Because he was not asked to, he did not include in an
amended report, or in his court slides, evidence that Mr Oneissi’s Purple 095 activated COLA2
only hours after the witness who encountered ‘Mohammed’ was at the mosque.9833
5132. The Defence also attacked perceived deficiencies in how Mr Platt viewed the cell site
evidence. Mr Platt himself did not verify the reliability and authenticity of the cell coverage
information in his report, but instead relied on the data given to him.9834 He did not carry out any
on-site cell coverage measurements,9835 but agreed that site measurements are used to verify the
accuracy of predicted coverage maps, which may not match the actual ground coverage.9836 He
had made such checks himself in his past professional experience as it was the most accurate way
to determine coverage as close as possible to the relevant period. 9837
5133. His experience of working with the British police was that on-site cell coverage checks
were routine.9838 The police rarely relied on predicted best coverage maps, but rather used on-site
coverage surveys by engineers; this was the best evidence. 9839 These surveys were done as soon as
possible, sometimes within hours of a crime report, but also up to a few months afterwards.9840
The telecommunications companies’ coverage maps were primarily used for intelligence or, if as
evidence, the police would also conduct a cell site survey to determine which cell provided

9829

Gary Platt, T. 7 February 2017, p. 17.
Gary Platt, T. 9 February 2017, p. 6. Mr Platt said that the former Prosecution lead counsel, Mr G. Cameron would
not allow him to update his report; T. 19 January 2017, p. 92, T. 22 March 2017, p. 81.
9831
Gary Platt, T. 7 April 2017, pp 68-69.
9832
Gary Platt, T. 7 April 2017, p. 69.
9833
Gary Platt, T. 24 March 2017, pp 2-4, exhibit 4D332 (Timeline of Purple 095’s activity on 3 January 2005).
9834
Gary Platt, T. 22 March 2017, p. 72.
9835
Gary Platt, T. 22 March 2017, pp 62-63.
9836
Gary Platt, T. 22 March 2017, pp 61, 63.
9837
Gary Platt, T. 22 March 2017, p. 61.
9838
Gary Platt, T. 22 March 2017, p. 63.
9839
Gary Platt, T. 22 March 2017, pp 64-65, 67.
9840
Gary Platt, T. 22 March 2017, pp 66-67.
9830
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coverage to a particular location, rather than verifying the accuracy of its entire predicted
coverage.9841 In his experience, a minimum check on the integrity of cell site analyses would be a
survey of the scene as near to the time of the incident as possible, with various checks on the
circumstances on that day regarding the network. 9842 He was aware of three surveys conducted in
the case—one in 2007 by a prospective UK cell site expert, drive test surveys by Alfa and some
2010 surveys carried out by Prosecution officials—none were used in evidence by the
Prosecution.9843
5134. Discrepancies between the predicted coverage maps and the on-site surveys, on occasion,
were found. This investigation was the first time that Mr Platt had used best server coverage maps
to this extent and this long after the relevant event; but he was aware that others had done so in the
UK.9844
5135. The Defence also challenged Mr Platt’s expertise in relation to cell site analysis. His
chronology report and testimony provides extensive evidence and opinions of the location and
movement of mobiles. Cell site analysis, he agreed, is of call data records relating to a mobile over
a particular time, to determine its location and movement.9845 But Mr Platt is not a cell site expert;
and no part of his chronology report was drafted or reviewed by a cell site expert.9846
5136. Moreover, opinions on likely cell coverage areas should be based on cell site experts’
opinions; which would take into account radio propagation, the specifics of likely cell
configuration, the geographic area and the clutter environment.9847 The accuracy of cell location,
height, down tilt and orientation are critical to the accuracy of a cell site expert’s opinion. Radio
surveys may assist, but cannot substitute for an expert’s knowledge and critical assessment. 9848

9841

Gary Platt, T. 22 March 2017, p. 65.
Gary Platt, T. 6 April 2017, p. 108.
9843
Gary Platt, T. 6 April 2017, pp 111-112.
9844
Gary Platt, T. 22 March 2017, pp 66-68.
9845
Gary Platt, T. 6 April 2017, p. 10.
9846
Gary Platt, T. 6 April 2017, p. 8.
9847
Gary Platt, T. 6 April 2017, pp 11-12. Mr Philips, for example, was able to testify about various anomalies in
coverage which he had encountered in his experience; see John Edward Philips, T. 19 August 2015, pp 100-104.
9848
Gary Platt, T. 6 April 2017, pp 12-13. See also Mr Philips’s testimony of the limited usefulness of field surveys
not undertaken contemporaneously to the relevant events (or within a ‘reasonable’ time) or undertaken without
knowing that the cell site network configuration or clutter information (existence of buildings in the area) is the same
as that at the time of the relevant events. Mr Philips acknowledged that there would have been some benefit to him
conducting a site visit even in 2012, to gain a feel, for example, for the topology, location of cell site buildings and
9842
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5137. Mr Platt had encountered situations where a mast’s cells did not cover its foot area; but
rather because of its height or high positioning, adjacent cells provided coverage. 9849 And further,
of predicted coverage plots being correct at ground level, but incorrect for upper storeys.9850 As
Mr Philips pointed it out, a cell could provide coverage to the bottom of a building, another could
give coverage to its fourth or fifth storey, while a different cell could cover the top. 9851
5138. Mr Platt was also questioned about the COLA cells and cell mast, which was in a densely
populated area with high-rise buildings.9852 Google Earth’s elevation profile was sometimes used
to assess terrain coverage, and the image below, tendered by the Sabra Defence, is an elevation
profile of the COLA cells area.9853

building density, assuming that it had not changed significantly since the relevant events; John Edward Philips, T. 19
August 2015, pp 66-69, 100, 105-107. Mr Philips also summarised the four main components of a prediction package
as being: the propagation model, the terrain model, the clutter model (buildings, tress, etc.) and the transmission
parameters (height of the ground at the cell site, height of the building on which the cell site, type and direction of
aerial, frequency, etc.); John Edward Philips, T. 19 August 2015, pp 95-97.
9849
Gary Platt, T. 6 April 2017, pp 116-119.
9850
Gary Platt, T. 6 April 2017, pp 123-124.
9851
John Edward Philips, T. 19 August 2015, pp 100-103.
9852
Gary Platt, T. 6 April 2017, p. 122.
9853
Gary Platt, T. 7 April 2017, p. 5.
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Exhibit 5D355 (PowerPoint presentation—Sabra Defence’s cell analysis of the ‘COLA-area’),
slide 9
5139. Mr Platt agreed that a mobile in a tall building on the high point of the terrain—marked by
the downward pointing red arrow on the upper left of the image—could connect to COLA1.9854
Further, COLA3’s terrain coverage falls towards the coast, to the west, as shown in Sabra Defence
exhibit 5D355, slide 11.9855

9854
9855

Gary Platt, T. 7 April 2017, p. 7.
Gary Platt, T. 7 April 2017, p. 8.
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Exhibit 5D355 (PowerPoint presentation—Sabra Defence’s cell analysis of the ‘COLA-area’),
slide 11
5140. Signals from a cell on a higher point could therefore propagate farther where the terrain
falls away with a clear line of sight. Thus, a mobile in a high-rise building on the coast could
conceivably connect to the COLA3 cell.9856
5141. Mr Philips’s report states that best server plots are predictions of signal level at ground
level, whereas above ground level, and in buildings, there may be server coverage outside of the
predicted area. The higher above ground the cell is, the more likely this is. 9857 The accuracy of best

9856

Gary Platt, T. 7 April 2017, p. 9.
Exhibit P549 (Expert report of John Edward Philips – Cell site analysis introduction), 6.5.3.1.1.4, 6.5.3.8.1.76.5.3.8.1.8; see also exhibit P550 (PowerPoint presentation, John Edward Philips), slide 110.
9857
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server coverage plots is diluted in considering factors such as building materials, windows and the
floor of the building.9858
5142. The UK Code referred to above9859 states that the examination methods must be fit for
purpose, may include a radio propagation survey and the methods must be validated before use in
evidence. Any unvalidated aspect must be explicitly highlighted as a limitation; this allows a court
to consider it in relation to its admissibility.9860
5143. Neither Mr Philips nor another cell site expert was asked to analyse Purple 018 and Purple
095.9861 Mr Platt decided not to read Mr Philips’s reports, but conceded, in hindsight, that it might
have been helpful to consider them.9862
5144. Further, he agreed that cell site analysis can only indicate that a mobile was within the
likely coverage area of a particular cell, rather than in any particular location within that area.9863
These techniques do not establish the actual cell coverage when a mobile was used, as surveys are
limited to ground level coverage and are almost always not contemporaneous with relevant
events.9864
5145. With all of this in mind, the Trial Chamber has carefully analysed the cell site evidence
relating to the mobile activity of the Purple mobiles.
iii.

Before Wednesday 22 December 2004—Alfa records were
incomplete before 1 October 2004

5146. In examining the call data records, the Trial Chamber has carefully considered the evidence
of Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 connecting to cells ‘near’ the
mosque before Wednesday 22 December 2004, while also bearing in mind that Alfa’s call data
records before 1 October 2004 are incomplete. Before 1 August 2004, the Alfa network had cell

9858
9859
9860

John Edward Philips, T. 25 April 2017, p. 40.
At para. 5127.
Exhibit 1D270 (UK’s Forensic Science Regulator’s Codes of Practice and Conduct on cell site analysis), pp 14-

15.
9861

Gary Platt, T. 6 April 2017, p. 104.
Gary Platt, T. 6 April 2017, p. 106.
9863
Gary Platt, T. 6 April 2017, pp 11, 13.
9864
Gary Platt, T. 6 April 2017, p. 11. See also Mr Philips’s general explanation of predicted cell coverage maps being
computer-generated estimates of the best server coverage areas of cells, taking into account the coverage of adjacent
cells; John Edward Philips, T. 19 August 2015, pp 87-89.
9862
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data records of outgoing calls, but none of incoming calls and inbound and outbound SMS
messages;9865 and end cell data was only available from 1 October 2004.9866 Because he was using
this incomplete data, Mr Platt was uncomfortable with saying that the two mobiles, Purple 018 and
Purple 095, were not active around the COLA area from 2002 to 1 August 2004. 9867
5147. The available call data records reveal that from 9 January 2003—the date of its attribution
to Mr Oneissi as its principal user—until Wednesday 22 December 2004 his personal mobile
Purple 095 activated the COLA cells only six times. These were all in 2004: on 21 January, 30
April, 29 September, 15 October and on Saturday 4 December 2004, twice.9868 This mobile,
however, also activated other cells within a 500-metre radius of the mosque 22 times between
August 2003 and 22 December 2004.9869
5148. Purple 018, on the other hand, connected to COLA cells for the first time in November
2004,9870 whereas from the day of its attribution to Mr Sabra as one of its users, 22 November
2001, it connected to other cells ‘near’ the Arab University Mosque seventeen times. This was
once in 2001, three times in 2002, once in 2003 and twelve times between April and 22 December
2004.9871
5149. From the date of its attribution to Mr Merhi as the principal user on 19 December 2002
until Wednesday 22 December 2004, his personal mobile Purple 231 activated cells within the

9865

Gary Platt, T. 26 January 2017, p. 80, T. 6 February 2017, pp 54-56, 94, T. 7 February 2017, pp 63-64, 68, T. 9
February 2017, pp 28-29. See also Prosecution final trial brief, para. 540.
9866
Gary Platt, T. 7 February 2017, pp 64-65. See also Prosecution final trial brief, para. 540.
9867
Gary Platt, T. 6 February 2017, p. 55, T. 7 February 2017, p. 64.
9868
Mr Oneissi’s Purple 095 activated COLA3 on 21 January 2004 at 14:36, 30 April 2004 at 12:28, 29 September
2004 at 10:52, 15 October 2004 at 13:02, and twice on 4 December 2004 at 12:47 and 12:48, exhibit P1223 (Call
sequence table of Purple 095), pp 122, 159, 219, 227, 247-248. See also exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 71.
9869
Mr Oneissi’s Purple 095 activated BHVOUT2 on 20 December 2004; CBOURJ3 on 9 August, 10 October, 19
November, 30 December 2003, 15 March, 22 May, 20 August, 10 September, 11 November, 16 November, 14
December and 20 December 2004; CHATIL1 on 20 December 2004; MAKASS3 three times on 13 August and again
on 15 October 2004; NASSER1 on 7 October and 13 December 2004; OGER2 on 12 October 2004; and OUZAI1 on
4 December 2004. Exhibit P1223, pp 73, 91, 103, 115, 142, 166, 198-199, 201, 208, 223, 225, 227, 239, 242, 247,
250-251, 253.
9870
Purple 018 activated COLA3 on 12 November 2004 at 23:49 and again on 15 November at 16:29; exhibit P1221
(Call sequence table of Purple 018), pp 269, 271.
9871
Purple 018 activated CBOURJ3 on 13 February 2002, 11 September 2003, 4 April, twice on 16 June, 6 and 18
September, 10 October, 11 and 12 November and twice on 15 December 2004; OGER2 twice on 23 August 2004;
OUZAI1 twice on 27 April 2002; and OUZAI4 on 10 December 2001. Exhibit P1221, pp 8, 27, 43, 157, 208, 227,
249, 253, 256, 262, 267-268, 276.
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500-metre radius of the mosque eleven times between August and October 2004.9872 It never
connected to a COLA cell.9873
5150. In 2002, Purple 018 and Mr Merhi’s Purple 231 were in contact twice.9874 In 2003, they
were in contact 61 times over 44 days.9875 In 2004, it was 62 times over 44 days.9876
5151. Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 made contact 25 times in
eighteen days in 2003,9877 and four times in four days in 2004; this was on 27 January, 15 March,
23 May and 23 June.9878
5152. Before September 2004, Mr Oneissi’s Purple 095 and Mr Merhi’s Purple 231 were in
contact 21 times over sixteen days in 2003,9879 and 87 times over 46 days in 2004. There was an
increase of calls in April 2004, with 26 calls exchanged. 9880

9872

Purple 231 activated CBOURJ3 on 2 August, five times on 6 September, twice on 15 September, on 27 September,
on 12 and 21 October 2004. Exhibit P527 (Call sequence table of Purple 231), pp 71, 81-82, 84, 87, 92-93.
9873
Exhibit P527.
9874
On 26 and 28 December 2002. Exhibit P527, p. 1.
9875
There were three calls in January (7, 11, 13), one call on 22 February, one on 29 April, one on 7 May, one on 6
June, six calls in July (one on 2, two on 5 and the rest on 6, 17, 23), ten in August (one on 12, two on 13, one on 14,
one on 19, two on 23, one on 25, 27 and 29), twenty-two calls in September (two on 1, two on 3, two on 4, one on 8
and 20, two on 21, three on 22, six on 23, two on 24 and one on 28), four calls in October (two on 2, one on 3 and 9),
four calls in November (one on 10, two on 12 and one on 15), eight calls in December (2, 4, 5, 8, 22, 23, 25, 29).
Exhibit P527, pp 3-4, 7-8, 10-12, 15-19, 21-25, 28-29, 31-34.
9876
From January to end August 2004, there were eleven contacts in January (two on 3, one on 7, one on 9, one on
17, one on 18, three on 20, one on 26 and one on 29), four calls in February (one on 9, two on 10 and one on 11),
twelve in March (four on 7, one on 10, 16, 17 and 18, two on 24 and two on 29), two calls on 9 April, four calls in
May (on 8, 14, 24 and 26), twelve calls in June (one on 7, three on 12, one on 16, two on 17, one on 18, two on 22,
one on 23 and 28), three calls in July (on 4, 19 and 29), fourteen in August (two on 12, four on 13, one on 14, two on
16, one on 18, 20, 23, 25 and 30). Exhibit P527, pp 34-35, 37-40, 43-48, 54-57, 59-63, 66, 69, 73-79.
9877
In 2003, there were two calls in January (12 and 31), 10 calls in February (five on 3, one on 4, 8, 18, 22 and 24),
four in March (three on 3 and one on 21), one on 8 May, three in July (on 6, 16 and 19), one on 16 August, three in
November (one on 9 and two on 10) and one on 15 December. Exhibit P1221, pp 98, 102-105, 108, 110, 113, 125,
137, 140-141, 148, 169, 180.
9878
Exhibit P1221, pp 190, 203, 221, 231.
9879
In 2003, there was one call in June (25), two calls in August (6 and 31), four calls in September (three on 8 and
one on 24), two calls in October (on 8 and 9), eight calls in November (of which four on 1st, the others on 3, 4, 7 and
8), four calls in December (on 23, 25, 26, 29). Exhibit P527, pp 10, 14, 18-19, 22, 25, 27-28, 33-34.
9880
From January to end August 2004, there were eight calls in January (two on 6, one on 8, 14, two on 15, one on 16
and 31), nine calls in February (two on 10, two on 11, one on 12, three on 13, one on 27), seven in March (two on 12,
then one on 13, 15, 16, 27 and 30), 26 calls in April (one on 3 and 13, five on 21, two on 22, four on 23, four on 24,
eight on 28 and one on 30), twelve in May (one on 1, two on 5, one on 14, two on 22, one on 25, three on 28 and two
on 31), ten in June (four on 4, one on 15 and 17 and four on 19), nine calls in July (16, 17, 20, 21, two on 26, two on
28 and one on 30) and six calls in August (four on 5 and one on 13 and 17). Exhibit P527, pp 34-36, 38, 40, 42, 4547, 49-53, 56-58, 61-62, 66-69, 71, 74-75.
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5153. In September and October 2004, when some networks allegedly involved in Mr Hariri’s
assassination became active,9881 Mr Oneissi’s Purple 095 was in contact with Mr Merhi’s Purple
231 some 48 times over 21 days.9882 Mr Sabra’s attributed Purple 018 and Mr Merhi’s Purple 231
were in contact 27 times in thirteen days.9883 During this period, Purple 095 and Purple 018 were
in contact once, on 14 October 2004,9884 and Purple 018 once called a number ending in 6091,
used by Mr Merhi’s family.9885
5154. In November 2004, and until Wednesday 22 December 2004, Mr Oneissi’s Purple 095
and Mr Merhi’s Purple 231 were in contact sixteen times on thirteen days.9886 Purple 231 and
Purple 018 were in contact 38 times in nineteen days,9887 and Purple 095 and 018, six times on
three days.9888
iv.

Wednesday 22 to Wednesday 29 December 2004

5155. On the evening of Tuesday 21 December 2004, as described above at paragraphs 648 and
4331, Mr Hariri met Hezbollah’s Secretary-General, Mr Hassan Nasrallah, in Haret Hreik in
Beirut. According to the Prosecution, this event marked an increase in the surveillance of Mr Hariri
and in activity on the Yellow network, with several calls exchanged within that network between
the evening of Tuesday 21 December and the early hours of Wednesday 22 December 2004. 9889

9881

From end September, some of the other networks commenced activity. See chapter X ‘Chronology of network
mobile activity before Mr Hariri’s assassination on Monday 14 February 2005’, (C) (1) ‘Some networks commence
activity—Friday 24 September 2004 to Saturday 9 October 2004’.
9882
Purple 095 was in contact with Purple 231 on 4, 7, 8 (three times), 18, 20, 21, 22, 23 (twice), 24 (three times), 26,
27 (nine times), 28 (four times), 29 (eight times) and 30 September 2004 and 1, 4, 5 (twice), 6, 12 (four times), 13 and
21 October 2004. Exhibit P527, pp 80, 82, 84-93; exhibit P1223, pp 205, 207-208, 211-222, 224-225, 229.
9883
Purple 018 was in contact with Purple 231 on 3, 4, 6 (three times), 8, 18 (eight times), 19 (three times) and 20
September 2004 and 6 (three times), 7, 20 (twice), 21, 22 and 23 October 2004. Exhibit P527, pp 80-82, 84-85, 9091, 93; exhibit P1221, pp 252-253, 256-257, 261, 264.
9884
On 14 October 2004, at 13:27, Purple 018 called Purple 095. Exhibit P1221, p. 262; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 77.
9885
Exhibit P1221, p. 264; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 113. See chapter IX
‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (C) (2) ‘Personal mobile 6091’.
9886
Purple 231 and Purple 095 were in contact on 9 (twice), 11, 13 (twice), 15, 17 (twice), 23 and 26 (twice) November
2004 and on 1, 3, 9, 14 and 18 December 2004. Exhibit P527, pp 96-99-103, 105.
9887
Purple 018 was in contact with Purple 231 on 10 (five times), 11 (five times), 12 (five times), 13 (twice), 14, 15,
16, 24 (twice), 27, 28 and 30 November 2004) and on 1, 2 (twice), 7, 12 (four times), 15 (twice), 16, 17 and 18
December 2004. Exhibit P527, pp 96-105.
9888
In November 2004, Purple 018 and Purple 095 were in contact on three days: three SMS on 14, two calls on 16
and one on 17 November 2004. Exhibit P1221, pp 270-271; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 195.
9889
See paras 4331, 4338-4339.
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Wednesday 22 December 2004
5156. The following day, Wednesday 22 December 2004,9890 at 14:00 and 15:09, Mr Oneissi’s
Purple 095 activated COLA2 and COLA3 cells, which provide coverage to the mosque area. 9891
5157. On the same day, at 15:12, Mr Oneissi’s Purple 095 called Mr Merhi’s Purple 231,
activating OUZAI1, which is adjacent to COLA2.9892 There was a seven-day gap before any of the
Purple mobiles activated the COLA cells again.9893 On Wednesday 22 December, Mr Oneissi’s
Purple 095 did not activate the COLA cells before or after the noon or dusk prayers.9894 The
afternoon prayer times, however, were at around 14:16.
5158. Mr Platt was not asked to align the COLA cells activations with the prayer times but he
conceded that, with hindsight, it would have been sensible.9895
5159. Meanwhile, between Monday 20 and Thursday 23 December 2004, Mr Badreddine’s
Green 023 and Mr Ayyash’s Green 300 were in contact for four days in a row, after having had no
contact for forty days.9896
5160. The Prosecution submits that the Green network was already operational then but with only
limited activity. From Wednesday 20 December 2004, its use accelerated reflecting the evolution
in the conspiracy to assassinate Mr Hariri.9897 Accordingly, the sudden escalation and resumption
9890

On this day, Purple 095 was in contact with Associate Purple 375, and Mr Merhi’s Purple 231 called Associate
Purple 744, attributed to Mr Merhi’s brother. Exhibit P527 (Call sequence table of Purple 231), p. 106; exhibit P1223
(Call sequence table of Purple 095), p. 253; exhibit P1339 (Call sequence table of Associate Purple 375), p. 29; exhibit
P1342 (Call sequence table of Associate Purple 744), p. 58.
9891
Exhibit P1223, p. 253; Gary Platt, T. 26 January 2017, p. 5; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 267, 278; exhibit P663 (Statement of Andrew Fahey), p. 12 (ERN 60311098) (annex 1, no. 21);
exhibit P1123 (ArcView shape files Alfa). See also exhibit P1782 (Narrative overview of telephone activity and
relevant events), para. 341.
9892
Exhibit P1223, p. 253; exhibit P527, p. 106; Gary Platt, T. 26 January 2017, p. 7; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 267, 279; exhibit P1123. See also exhibit 4D325 (Cell coverage around the Arab
University Mosque); exhibit P1782, para. 342; exhibit P1793 (Chronology PowerPoint presentation – 20 December
2004 to 31 December 2004), slides 102-103, 107.
9893
Gary Platt, T. 26 January 2017, p. 9; exhibit P1221, pp 277-279; exhibit P1223, pp 253-256. See also exhibit
P1782, para. 340.
9894
Exhibit 4D328 (Timeline of Purple 095’s activity on 22 December 2004); Gary Platt, T. 23 March 2017, p. 81.
9895
Gary Platt, T. 23 March 2017, pp 74-75.
9896
Exhibit P1207 (Call sequence table of Green 300), p. 3; exhibit P1211 (Call sequence table of Green 023), p. 3;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 237, 243, 275, 284, 289. See also exhibit P1782, paras
300-301.
9897
The Prosecution terms the period from Monday 20 December 2004 to Sunday 2 January 2005 the ‘Green initial
phase’ and the period from Tuesday 11 January to Monday 14 February 2005 as the ‘Green primary phase’;
Prosecution final trial brief, paras 700-701.
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of Green network activity reflected a ‘step-change’ in both limbs of the conspiracy driven by Mr
Badreddine; through Mr Ayyash by intensified surveillance and set-up of the Red network and
through Mr Merhi by identifying a scapegoat for the false claim.9898
Thursday 23 December 2004
5161. On Thursday 23 December 2004, and within a short period, Mr Badreddine’s Green 023
received calls from both Mr Merhi’s attributed Green 071, which had been inactive for seven
weeks, and Mr Ayyash’s Green 300.9899
Friday 24 December 2004
5162. On Friday 24 December 2004, Mr Sabra’s attributed Purple 018 received a call from Mr
Oneissi’s Purple 095 at 12:52. Purple 095 connected to SFEIR3 in southern Beirut whereas Purple
018 connected to TRIPOL1 in Tripoli.9900
Saturday 25 December 2004
5163. The next day, Saturday 25 December 2004, Mr Merhi’s Purple 231 called Purple 018
twice at 18:57 and 20:46.
5164. For these calls, Mr Merhi’s Purple 231 connected to SFEIR3 and SABRA2, respectively.
Mr Sabra’s attributed Purple 018 connected to KHALDE1 at the beginning of the call and
CHARLI1 at the end of the call, south of the airport, and to HARA2 in southern Beirut. 9901
5165. Mr Merhi’s Purple 231, connecting to SABRA2, also called Mr Oneissi’s Purple 095 at
20:44, which connected to HAROUF2 in southern Lebanon. 9902

9898

Prosecution final trial brief, para. 702.
Green 071 contacted Green 023 for 36 seconds, at 14:05, followed shortly by Green 300 calling Green 023 for 21
seconds at 14:08. Exhibit P1205 (Call sequence table of Green 071), p. 8; exhibit P1207, p. 3; exhibit P1211, p. 3;
Gary Platt, T. 26 January 2017, pp 26-28, T. 27 January 2017, pp 54-55; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 288-289. See also exhibit P1782, para. 347; exhibit P1793, slides 128-130.
9900
Exhibit P1221, p. 278; exhibit P1223, p. 254; exhibit P1123.
9901
Exhibit P527, p. 106; exhibit P1221, p. 278; exhibit P1123. At 17:28, Purple 231 received a 14-second call from
Associate Purple 744, attributed to Mr Merhi’s brother.
9902
Exhibit P527, p. 106; exhibit P1223, p. 255.
9899
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Sunday 26 December 2004
5166. On Sunday 26 December 2004 there were five calls involving Mr Oneissi’s Purple 095,
four of which were with Mr Merhi’s Purple 231 and one with Mr Sabra’s attributed Purple 018.
5167. None of the calls made between Friday 24 and Sunday 26 December 2004 activated COLA
cells. During these calls, Purple 095 connected to cells in southern Lebanon, Purple 018 connected
to SFEIR2 in southern Beirut and Purple 231 connected to SFEIR3 and GALAXY1, which is also
in southern Beirut.9903
Monday 27 December 2004—Green network activity
5168. The next day, Monday 27 December 2004, the Purple mobiles were active but did not
contact each other.9904 The Green mobiles exchanged calls after four days of silence, 9905 which Mr
Platt testified illustrated similar organisation and structure to the calls between the three Green
mobiles on 23 December 2004.9906 Mr Merhi’s attributed Green 071 called Mr Badreddine’s Green
023 at 09:56, connecting to BRAJNE2 in southern Beirut.9907
Tuesday 28 December 2004
5169. On Tuesday 28 December 2004, Mr Merhi’s Purple 231 and Mr Oneissi’s Purple 095
exchanged one call in the afternoon, with Purple 095 connecting to TAHAN1.9908 The predicted
best server coverage of this cell is 500 to 1,000 metres from the mosque.9909 This is shown on
exhibit 4D325 in paragraph 5101 above.

9903

Purple 231 called Purple 095 at 11:10, after which Purple 095 called Purple 231 at 11:23. Purple 095 connected
to KFARSI3 in South Lebanon on both occasions. At 11:34 and again at 19:08, Purple 231 called Purple 095. Purple
095 remained in South Lebanon for both calls. At 12:51, Purple 018, activating SFEIR2 in south Beirut, called Purple
095, which activated KFARSI3 in South Lebanon. Exhibit P527, p. 107; exhibit P1221, p. 278; exhibit P1223, pp
254-255; Gary Platt, T. 27 January 2017, pp 35-36. See also exhibit P1793, slide 218; exhibit P1123.
9904
Purple 231 contacted Associate Purple 375 twice, at 16:48 and at 18:05. Exhibit P527, p. 107; exhibit P1221, p.
278; exhibit P1223, pp 255-256; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 362.
9905
Exhibit P1205, p. 8; exhibit P1207, p. 3; exhibit P1211, p. 3.
9906
Gary Platt, T. 27 January 2017, pp 53-57; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 347348. See also exhibit P1782, paras 379-381; exhibit P1793, slides 235-237.
9907
At 09:56, Green 071 contacted Green 023 for less than a minute. Three minutes later Green 300 called Green 023
for 46 seconds. Following the call to Green 023, Green 071 became inactive again until 2 January 2005. Exhibit P1205,
p. 8; exhibit P1207, p. 3; exhibit P1211, p. 3.
9908
Purple 231 called Purple 095 at 15:53. Exhibit P527, p. 107; exhibit P1223, p. 256. Purple 231 called Associate
Purple 375 at 08:45.
9909
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1274.
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v.

The so-called ‘COLA phase’—Wednesday 29 December 2004 to
Friday 7 January 2005

5170. The Prosecution used the term, ‘COLA phase’, to refer to the ten-day period between

Wednesday 29 December 2004 and Friday 7 January 2005 when Mr Sabra’s attributed
Purple 018 and Mr Oneissi’s Purple 095 were most active connecting to the COLA and adjacent
cells near the mosque.
5171. According to the Prosecution’s final trial brief, under the heading, ‘Extraordinary Purple
Phone Activity Over the Ten Days Until 7 January 2005 (the COLA Phase)’, their mobiles had
‘exceptional activity’, which was evidence of Mr Abu Adass’s identification and selection at the
end of December 2004 and early January 2005.9910 This phase also overlaps with the closure of
the Yellow network, which ceased operations between 30 December 2004 and 12 January 2005,
with the last Yellow-to-Yellow call occurring on 7 January 2005.9911
5172. Mr Abu Adass regularly attended the dusk prayers at the Arab University Mosque.
Witnesses 56 and 87 stated that he prayed there every Friday,9912 and his father stated that he
prayed five times a day there, including for the evening prayer.9913 The witness who met
‘Mohammed’ in the mosque said that Mr Abu Adass performed the five daily prayers and was at
the mosque when ‘Mohammed’ approached the witness. This would have been on either Monday
3 or Monday 10 January 2005, as is set out above at paragraph 4986.9914
Prayer times
5173. The Trial Chamber received some evidence of the published prayer times for Beirut in
December 2004 and January 2005. The Oneissi Defence tendered charts on which it had marked

9910

Prosecution final trial brief, paras 519-525, 532-535.
See paras 2362-2363.
9912
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2; exhibit P2132 (Statement of Witness
PRH056, dated 1 July 2010), para. 14; exhibit 4D212 (Statement of Witness PRH087, undated), p. 3; exhibit P596
(Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006), para. 56 (p. 11); Witness PRH087,
T. 29 September 2015, pp 16, 52.
9913
Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50003488.
9914
Exhibit P760, pp 1-2; exhibit P762, pp 2-4; T. 20 January 2016, pp 36-38 (closed session), T. 25 January 2016,
pp 63-64 (closed session), T. 26 January 2016, pp 74-75 (closed session); exhibit 4D241 (Diagram of meeting in the
mosque).
9914
T. 20 January 2016, pp 38, 40-41 (closed session).
9911
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the noon and dusk prayer times in Beirut on six days, Wednesday 22, Wednesday 29, Thursday
30, and Friday 31 December 2004, and Monday 3, and Friday 7 January 2005.9915
5174. The Prosecution invited the Trial Chamber, if it wished, to take judicial notice of the prayer
times in Beirut during those months, and the Trial Chamber noted that they were available
online.9916 No Party formally tendered a list of the prayer times on the days relevant to the amended
consolidated indictment, and no Party expressed any opposition to the Trial Chamber consulting
open source material listing the published prayer times. The Trial Chamber, accordingly, where
there was no evidence as to a particular prayer time, has consulted open source material for this
information.9917 It has no reason to doubt its reliability and the prayer times are not in issue. The
times in the Oneissi Defence exhibits and in the open source material vary slightly for some prayer
times by around a minute or so, but nothing turns on this.
Wednesday 29 December 2004
5175. On Wednesday 29 December 2004, Mr Merhi’s Purple 231 received a call from Mr
Sabra’s attributed Purple 018, at 15:55. Purple 231 activated SFEIR3, in southern Beirut, while
Purple 018 activated both SAIDA1 and QANAYE1, which are in Sidon, in southern Lebanon. 9918
5176. On that day, Mr Oneissi’s Purple 095 activated the COLA2 and COLA3 cells three times
within a minute when it received two service texts at 15:26 and one call at 15:27.9919 The noon
prayer was at 11:41 and the dusk prayer at 16:38. 9920

9915

Exhibits 4D328-4D329, 4D331-4D334.
T. 23 March 2017, pp 79-80.
9917
Prayer
times
for
December
2004
and
January
2005
are
listed
in
for
example:
https://www.islamicfinder.org/world/lebanon/276781/beirut-beyrouth-lb-prayer-times/
or
https://www.islamicfinder.org/prayertimes/printmonthlyprayer/?timeInterval=month&calendarType=Gregorian&month=11&year=2004.
9918
Exhibit P527 (Call sequence table of Purple 231), p. 107; exhibit P1221 (Call sequence table of Purple 018), p.
279; exhibit P1123 (ArcView shape files Alfa).
9919
The call at 15:27 to Purple 095 was from Associate Purple 375. At 15:55, Purple 018 called Purple 231. Purple
231 received a call from Associate Purple 744, attributed to Mr Merhi’s brother, at 16:29. Exhibit P1223 (Call
sequence table of Purple 095), p. 256; exhibit P527 (Call sequence table of Purple 231), p. 107; exhibit P1221 (Call
sequence table of Purple 018), p. 279; Gary Platt, T. 6 February 2017, pp 22, 49-50, 52-54; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 378, 381, 383. See also exhibit P1782 (Narrative overview of telephone
activity and relevant events), paras 401, 408-409; exhibit P1793 (Chronology PowerPoint presentation – 20 December
2004 to 31 December 2004), slides 304-305, 307.
9920
Exhibit 4D329 (Timeline of Purple 095’s activity on 29 December 2004), p. 2.
9916
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5177. Mr Platt testified that this was the first day of the ten days of increased Purple mobile
activation of the COLA cells and that Purple 095’s activation of the COLA cell for such a short
time, should be seen in that context. He conceded, however, that an alternative explanation was
that Purple 095’s user was passing by the COLA cells area on the way from north to southern
Beirut.9921
Thursday 30 December 2004
5178. On Thursday 30 December 2004, as on the previous day, Mr Oneissi’s Purple 095
activated one of the COLA cells, COLA3, for a short period, at 18:05, 18:09 and 18:11.9922 One
call, namely at 18:11, came from Mr Sabra’s attributed Purple 018, also connecting to COLA3. 9923
The dusk prayer was at 16:39.9924
5179. Open source information on daily prayer times reveals that the evening prayer time was at
18:03, which places the two Purple mobiles connecting to cells ‘near’ the mosque when Mr Abu
Adass was likely attending the evening prayer.
Friday 31 December 2004
5180. On Friday 31 December 2004 a peak in activity between the Purple mobiles occurred.
There were ten calls between Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018, and
three calls from Purple 095 to Mr Merhi’s Purple 231.9925
5181. As noted earlier, the evidence is of Mr Abu Adass praying almost every Friday at that
mosque. The Oneissi Defence chart showed the noon prayer at 11:42 and dusk prayer at 16:40,9926
while the open source information gave the prayers times as 05:14, 11:41, 14:21, 16:39 and 18:03.

9921

Gary Platt, T. 6 February 2017, pp 51-53.
Exhibit P1223, p. 257; Gary Platt, T. 6 February 2017, pp 90-92; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 391, 404. See also exhibit P1782, para. 422; exhibit P1793, slides 373-375.
9923
This call lasted 27 seconds. Exhibit P1221, p. 279; exhibit P1223, p. 257; exhibit P1783 (Expert report of Gary
Platt – Chronology), paras 391, 403-405. See also exhibit P1782, para. 422.
9924
Exhibit 4D334 (Timeline of Purple 095’s activity on 30 December 2004).
9925
Exhibit P527, p. 108; exhibit P1221, pp 279-280; exhibit P1223, pp 257-258.
9926
Exhibit 4D333 (Timeline of Purple 095’s activity on 31 December 2004), pp 1-2.
9922
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5182. Mr Sabra’s attributed Purple 018 called Mr Oneissi’s Purple 095 eight times between 12:39
and 16:30, namely at 12:39, 14:41, 14:09, 15:13, 15:39, 15:47, 15:58 and 16:30. 9927
5183. During the call at 15:58, Mr Sabra’s attributed Purple 018 was connecting to COLA2 and
Mr Oneissi’s Purple 095 activated the CHATIL1 cell at the start of the call and COLA2 at the end;
the two cells are adjacent.9928 At 16:30, it connected to CBOURJ3 in southern Beirut.9929
5184. Subsequently, at 16:34, Mr Oneissi’s Purple 095 connecting to CBOURJ3, called Mr
Sabra’s attributed Purple 018, which connected to CBOURJ2.9930 Shortly thereafter, Mr Oneissi’s
Purple 095 called Mr Merhi’s Purple 231 at 16:55 and again at 18:18. Mr Oneissi’s Purple 095
activated cells south of the airport on both occasions, whereas Mr Merhi’s Purple 231 activated
SFEIR3 both times.9931 At 18:33, Mr Oneissi’s Purple 095 called Mr Sabra’s attributed Purple 018,
with both activating CBOURJ3.9932 At 18:41, Mr Oneissi’s Purple 095 called again Mr Merhi’s
Purple 231, connecting to SFEIR2 and MIKAEL2 respectively. 9933
5185. The only time when Mr Oneissi’s Purple 095 activated a COLA cell on that day was during
a call with Mr Sabra’s attributed Purple 018 at 15:58.9934
5186. Before and after that call, Mr Oneissi’s Purple 095 activated cells in the Dahyieh area. In
Mr Platt’s view, a journey from the Dahyieh area to the vicinity of the mosque and then back to
Dahyieh appears to have occurred during the 45 minutes of those activations. 9935

9927

Purple 095 was in south Beirut during the calls of 12:39, 12:41, 14:09, 15:13, 15:39 and 15:47. Exhibit P1223,
p. 257; exhibit P1221, pp 279-280.
9928
Exhibit P1221, p. 280; exhibit P1223, p. 257; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 430.
See also exhibit 4D325 (Cell coverage around the Arab University Mosque); exhibit P1782, para. 435.
9929
Exhibit P1223, p. 257.
9930
Exhibit P1221, p. 280; exhibit P1223, p. 257.
9931
Exhibit P1223, p. 257; exhibit P527, p. 108; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 434;
exhibit P1123.
9932
Exhibit P1221, p. 280; exhibit P1223, p. 257.
9933
Exhibit P1223, p. 258.
9934
Exhibit P1223, pp 257-258.
9935
Exhibit P1223, pp 257-258; Gary Platt, T. 7 February 2017, p. 55.
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5187. Mr Sabra’s attributed Purple 018 activated COLA cells nine times that day. Broken down,
this was at 10:39, 11:34, twice at 12:54, at 13:29, on COLA3, at 15:13 on COLA1, and at 15:57,
15:58 and 16:05 on COLA2.9936
5188. In addition, Purple 018 connected to cells within the 500-metre radius of the mosque on
another six occasions. These were at 12:39, connecting to MAKASS3, at 12:41, on OUZAI4 which
was adjacent to OUZAI1, at 14:09 and 14:26 activating CHATIL1 and at 15:39 and 15:47 on
NASSER1.9937
5189. Mr Sabra’s attributed Purple 018 connected to COLA cells near the mosque three times
between noon and the 14:21 prayers, and then again between 15:13 and 16:05. Shortly before the
16:39/16:40 prayers, it had moved south of the mosque to CBOURJ2.9938
Saturday 1 January 2005
5190. On Saturday 1 January 2005, Mr Oneissi’s Purple 095 called Mr Sabra’s attributed
Purple 018 three times. These were twice in the early afternoon, at 13:24 and 14:24, and once later
at 16:51.9939
5191. During these calls, only Mr Sabra’s attributed Purple 018 activated COLA3, at 14:24 and
at 16:51.9940 Mr Oneissi’s Purple 095 also called Mr Merhi’s Purple 231 at 14:18, a few minutes
before its second call to Purple 018.9941 In the morning the same day, Purple 018 activated the
COLA3 cell at 11:12 and 12:38.9942

9936

Exhibit P1221, pp 279-280; Gary Platt, T. 7 February 2017, pp 49-51, 53, 58-59; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 429. See also exhibit P1793, slides 432, 434-438.
9937
Exhibit P1221, pp 279-280; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1273; exhibit 4D325.
9938
Exhibit P1221, pp 279-280.
9939
Exhibit P1223, p. 258.
9940
For the calls at 13:24 and 14:24, Purple 095 connected to ARAMOU2 and BCHAMO2, south of the airport.
During its third call to Purple 018, at 16:51, Purple 095 activated HADATH3 in south Beirut. Between 16:05 and
16:46 both Purple 095 and Purple 018 were in contact with Associate Purple 375. Exhibit P1223, p. 258; exhibit
P1221, pp 280-281; exhibit P1339 (Call sequence table of Associate Purple 375), p. 32. See also exhibit P1123.
9941
Purple 095 connected to ARAMOU2, south of the airport, and Purple 231 activated SFEIR3. Exhibit P1223,
p. 258; exhibit P527, p. 108.
9942
Exhibit P1221, p. 280; Gary Platt, T. 8 February 2017, pp 12-13; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 453-454. See also exhibit P1782, para. 450; exhibit P1807 (Chronology PowerPoint presentation
– 1 January 2005 to 17 January 2005), slides 56-59.
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5192. At 12:44 and 13:57, Purple 018 was in the predicted best server coverage area of
CBJOUR3. Later the same day, after having spent some time in southern Beirut, it again connected
to the COLA3, COLA2 and COLA1 cells between 14:24 and 19:06. This was sixteen times in
total.9943 The last three of these calls were with Mr Merhi’s Purple 231. 9944
5193. Mr Oneissi’s Purple 095 did not activate any COLA cells nor other cells providing best
server coverage within a kilometre of the mosque on this day. 9945 The daily prayers in Beirut were
at 11:42, 14:22, 16:40 and 18:04. Purple 018’s COLA cell activations overlapped with the
afternoon, dusk and evening prayers at the mosque.
Sunday 2 January 2005
5194. On Sunday 2 January 2005, no Purple mobile used cells providing coverage to the
(extended) mosque area.9946 Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 were
in contact twice on this day, at 12:33 and 18:10.9947 Mr Merhi’s Purple 231 called Mr Oneissi’s
Purple 095 in the afternoon, at 15:01.9948
5195. The same day, Mr Merhi’s attributed Green 071 contacted Mr Badreddine’s Green 023 for
a 38-second voice call in the evening, at 19:18, and Mr Ayyash’s Green 300 called Green 023 at
15:13.9949 After the call on 2 January, Mr Merhi’s attributed Green 071 was inactive for ten

9943

Purple 018 activated the COLA cells at 14:24, 15:37, 15:52, 15:55, 16:00, 16:02 (three times), 16:05, 16:11, 16:12,
16:51, 16:54, 17:53, 18:35 and 19:06. Exhibit P1221, pp 280-281; Gary Platt, T. 8 February 2017, pp 13-15; exhibit
P1783 (Expert report of Gary Platt – Chronology), paras 440, 458-460. See also exhibit P1782, para. 450; exhibit
P1807, slides 59-63.
9944
Purple 231 called Purple 018 at 17:53 and 18:35, after which it received a call from Purple 018 at 19:06. Exhibit
P1221, p. 281.
9945
Exhibit P1223, p. 258; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1273-1274.
9946
Gary Platt, T. 8 February 2017, pp 22-23; exhibit P1221, p. 281; exhibit P1223, pp 258-259; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 467. See also exhibit P1782, para. 458.
9947
At 12:33, Purple 095 called Purple 018, activating GREENH2, south of the airport. At 18:10, Purple 018 called
Purple 095, activating SFEIR3 and HARA2 respectively. In between these calls, at 13:42, Associate Purple 375 called
Purple 018. Exhibit P1223, p. 258; exhibit P1221, p. 281; exhibit P1339, p. 32.
9948
Purple 231 activated BRAJNE2 and Purple 095 activated MIKAEL2 and SFEIR3. Exhibit P527, p. 108; exhibit
P1223, p. 258.
9949
Exhibit P1205 (Call sequence table of Green 071), p. 8; exhibit P1211 (Call sequence table of Green 023), p. 3;
exhibit P1207 (Call sequence table of Green 300), p. 3; Gary Platt, T. 8 February 2017, pp 22-25; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 469-470, 474. See also exhibit P1782, para. 455; exhibit P1807,
slides 71-73.
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days.9950 In the context of the wider pleaded network activity, there was none on the Blue network
that day.9951
5196. As there was no Purple mobile activity near the area of the mosque, and Mr Merhi’s
attributed Green 071 had been inactive for the previous five days, Mr Platt concluded that this call
on 2 January 2005 was pre-arranged and could not have been an update call. He stated that it was
consistent with the users of these Green mobiles arranging a meeting. 9952
5197. Mr Platt also testified that the Green mobile calls of 2 January 2005, while not having such
close correlations, had a similar pattern to those calls from Mr Ayyash’s Green 300 and Mr Merhi’s
Green 071 to Mr Badreddine’s Green 023, on 23 and 27 December 2004. In his view, those
December calls were pre-arranged and coordinated between their users. Their duration was often
short; thus he concluded that these were arrangement or update calls, rather than conversational
ones.9953
Monday 3 January 2005
5198. The witness who met ‘Mohammed’ in the mosque and saw Mr Abu Adass there would
have done so either on Monday 3 January, or Monday 10 January 2005 during the noon
prayer.9954 On Monday 3 January, according to Mr Platt’s evidence, another peak in inter-purple
activity occurred. Purple 018 and Mr Oneissi’s Purple 095 were in contact ten times during the
two hours between 12:22 and 14:24.9955
5199. Mr Sabra’s attributed Purple 018 called Mr Oneissi’s Purple 095 six times—at 12:22,
13:51, 13:58, 14:08, 14:12 and 14:24—while Purple 095 called Purple 018 four times, at 12:23,
12:37, 12:45 and 14:16.9956

9950

Exhibit P1205, p. 108; Gary Platt, T. 27 January 2017, pp 55-57, T. 8 February 2017, p. 24.
See para. 4399.
9952
Gary Platt, T. 8 February 2017, pp 22-25. See also exhibit P1807, slide 73.
9953
At 09:56 on 27 December 2004, Green 071 contacted Green 023 for less than a minute. Three minutes later Green
300 called Green 023 for 46 seconds. Following its call to Green 023, Green 071 became inactive again until 2 January
2005. Exhibit P1205, p. 8; exhibit P1207, p. 3; exhibit P1211, p. 3; Gary Platt, T. 26 January 2017, pp 27-28,
T. 27 January 2017, pp 53-57; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 284, 288-289, 339,
347-348, 464, 469-470, 474. See also exhibit P1782, paras 347, 379-381, 455.
9954
See above, at paras 4945-4952, 4986.
9955
Gary Platt, T. 8 February 2017, pp 29-32; exhibit P1221, pp 281-282; exhibit P1223, p. 259; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 479. See also exhibit P1782, para. 464.
9956
Exhibit P1221, pp 281-282; exhibit P1223, p. 259. Purple 095 was in south Beirut for all of these calls.
9951
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5200. Before the first call to Mr Oneissi’s Purple 095, Purple 018 activated COLA3 at 11:16.9957
During its call with Purple 095 at 12:22 and 12:23, it activated OUZAI3 and CBOURJ3.9958
5201. Mr Oneissi’s Purple 095 activated CHATIL1 at 14:44 and at the end of this 51-second call,
it activated COLA2.9959
5202. According to Mr Platt, this shows that Mr Oneissi’s Purple 095 may have been traveling at
the time of the call. Purple 095 activated cells in southern Beirut twenty minutes before and within
thirty minutes of this COLA2 activation. Mr Platt conceded, however, that this pattern was similar
to that of Mr Oneissi’s Purple 095 on Friday 31 December 2004, suggesting a possible journey
from the Dahyieh area to the ‘vicinity’ of the mosque and then back to Dahyieh. 9960
5203. Neither Mr Sabra’s attributed Purple 018 nor Mr Oneissi’s Purple 095 was in contact with
Mr Merhi’s Purple 231 on Monday 3 January 2005.9961
5204. The prayer times on this day were 05:15, 11:43, 14:23, 16:41 and 18:05.9962 There was no
overlap between these and the COLA cells activations. Mr Sabra’s attributed Purple 018, however,
activated a COLA cell before the noon prayer, while Mr Oneissi’s Purple 095 activated a COLA
cell after the start of the afternoon prayer.9963
Tuesday 4 January 2005
5205. The seventh day of the so-called ‘COLA phase’, Tuesday 4 January 2005, coincided with
the initialisation process of the Red mobiles in Tripoli.9964 On this day, there was an 81-second

9957

Exhibit P1221, p. 281.
For the remainder of the calls, Purple 018 connected to cells in south Beirut. Exhibit P1221, pp 281-282.
9959
The call came from Associate Purple 375. Exhibit P1223, p. 259.
9960
Gary Platt, T. 8 February 2017, pp 32-33, T. 24 March 2017, pp 21-22. See also exhibit P1807, slides 87-90.
9961
Exhibit P527, p. 108; exhibit P1221, pp 281-282; exhibit P1223, p. 259; exhibit P1783 (Expert report of Gary Platt
– Chronology), para. 485.
9962
According to the Oneissi Defence chart, the noon prayer was at 11:43 and the dusk prayer at 16:42. Exhibit 4D332
(Timeline of Purple 095’s activity on 3 January 2005).
9963
Exhibit P1221, p. 281; exhibit P1223, p. 259.
9964
On this day, eight SIM cards that were used to form the Red Network were activated in the Tripoli area. See paras
2253, 4401.
9958
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call from Yellow 425 to Mr Sabra’s attributed Purple 018 at 12:28. Two hours later, Yellow 425
called Mr Ayyash’s Yellow 294 for eight seconds.9965
5206. In the afternoon, Mr Oneissi’s Purple 095 called Mr Sabra’s attributed Purple 018 once at
15:26 and Mr Merhi’s Purple 231 twice, at 15:52 and 17:33.9966 In the late afternoon, Mr Merhi’s
Purple 231 called Purple 018 at 18:11 and Purple 018 call Purple 231 back twice at 18:47 and
18:50.9967
5207. Between 15:08 and 18:50, Purple 018 used COLA2 and COLA3 for six sequential calls,
including the one with Mr Oneissi’s Purple 095 and the three with Mr Merhi’s Purple 231.9968
These COLA activations overlapped with the dusk and evening prayers at 16:42 and 18:06.
5208. Of the call between Yellow 425 and Purple 018,9969 this was the only time between
September 2004 and February 2005 that the Yellow and Purple mobiles were in contact.9970 For
Mr Platt this was:
obviously a crucial period in -- in the planning, the operation, the plot, whereby the Red
Phones are clearly being activated. A decision has been made for that. And, of course,
we’re in the middle of the -- what’s been termed as the COLA phase, the activity of the
Purple Phones around the Arab University Mosque. So obviously it coincides with that,
where both sides of the operation, the -- what has been termed the false claim and the -and I’m using other people’s terms slightly here, the mission team are in full flow, and at
a pivotal point in the operation.9971

9965

Exhibit P1221, p. 282; exhibit P1242 (Call sequence table of Yellow 425), p. 29; exhibit P1240 (Call sequence
table of Yellow 294), p. 52; Gary Platt, T. 8 February 2017, pp 65-66; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 508-509. See also exhibit P1782, para. 474; exhibit P1807, slides 111-113.
9966
On all of these occasions, Purple 095 connected to cells south of the airport. Exhibit P1223, pp 259-260.
9967
Exhibit P527, p. 108; exhibit P1221, p. 282.
9968
These calls took place at 15:08, 15:26, 17:09, 18:11, 18:47 and 18:50. Exhibit P1221, p. 282; Gary Platt,
T. 8 February 2017, pp 66-68; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 492, 510-512. See also
exhibit P1782, para. 475; exhibit P1807, slides 114-118.
9969
At 12:28, Yellow 425 activated Sfeir_B and Purple 018 activated BIRABD1. Exhibit P1242, p. 29; exhibit P1221,
p. 282. See also Gary Platt, T. 8 February 2017, p. 65; exhibit P1782, para. 474; exhibit P1783, para. 508.
9970
Exhibit P1782, para. 474.
9971
Gary Platt, T. 8 February 2017, p. 66.
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Wednesday 5 January 2005
5209. It was either on Wednesday 5 January—or alternatively Wednesday 12 January 2005—
that the witness who had met ‘Mohammed’ in the mosque was supposed to meet ‘Mohammed’
again to teach him how to pray.9972
5210. On 5 January 2005, there was a single call from Mr Oneissi’s Purple 095 to Mr Sabra’s
attributed Purple 018 at 13:28 when the mobiles were connecting to cells in south Beirut, after
which Purple 018 activated COLA3 twice between 14:34 and 14:44, shortly after the start of the
afternoon prayers.9973 The afternoon prayer, according to the open source information, was at
14:25.
5211. Mr Sabra’s attributed Purple 018 and Mr Oneissi’s Purple 095 were not in contact with Mr
Merhi’s Purple 231 this day.9974
5212. Mr Platt testified that the activation of cells in Tripoli by Yellow mobile users who were
not normally in Tripoli on the same days as significant Red activity, for example on 5 January
2005, ‘established clear connectivity between the Yellow and Red phones’ which can no longer
be ‘mere coincidence’.9975
Thursday 6 January 2005
5213. On the penultimate day of the pleaded so-called ‘COLA phase’, Thursday 6 January

2005, Mr Sabra’s attributed Purple 018 activated COLA3 at 11:41, just before the start of the noon
prayer, and CHATIL1 in the afternoon at 15:28.9976

9972

See above, at para. 4949. The witness was meant to meet ‘Mohammed’ before or after the noon prayer, namely,
either at about 11:00 or 13:00, so that there would be fewer people around. T. 20 January 2016, pp 38-39 (closed
session).
9973
At 14:44, Purple 018 sent a text message to Associate Purple 375, and at 16:28 it called that number. Exhibit
P1221, p. 282; exhibit P1223, p. 260; Gary Platt, T. 8 February 2017, pp 75-77; exhibit P1783 (Expert report of Gary
Platt – Chronology), paras 516, 525-528. See also exhibit P1782, para. 480; exhibit P1807, slides 128-134.
9974
Purple 095 called Associate Purple 744, which the Prosecution attributed to Mr Merhi’s brother, at 11:38 and at
16:35, who also received a call from Purple 231 at 15:39. Exhibit P527, pp 108-109; exhibit P1221, p. 282; exhibit
P1223, p. 260; exhibit P1342 (Call sequence table of Associate Purple 744), p. 66; exhibit P1783 (Expert report of
Gary Platt – Chronology), paras 516, 530.
9975
Gary Platt, T. 8 February 2017, pp 70-72. See also exhibit P1807, slides 121-123.
9976
Exhibit P1221, p. 283. According to the open source information the noon prayer was at 11:44.
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5214. It then activated the COLA3 cell five times between 16:34 and 18:48.9977 The last four
activations overlapped with the dusk and evening prayers, at 16:44 and 18:08.
5215. The only contact for the day between the Purple mobiles was a text message from Purple
018 sent to Mr Oneissi’s Purple 095 in the afternoon, at 16:34.9978 Mr Merhi’s Purple 231 received
and made no calls on this day; it was inactive from the previous evening at 20:44, until the next
day when it received a call from Mr Oneissi’s Purple 095 at 11:30.9979
Friday 7 January 2005
5216. The last day of the so-called ‘COLA phase’, Friday 7 January 2005, is the day on which
the Prosecution submits that Mr Abu Adass met ‘Mohammed’ at the mosque during the Friday
prayer, before disappearing on the morning of Sunday 16 January.9980 The noon prayer was at
11:45 and the dusk prayer at 16:45.9981
5217. The first contact between the Purple mobiles was in the morning at 09:52, when Mr
Oneissi’s Purple 095 called Mr Sabra’s attributed Purple 018 for thirty seconds using the OUZAI1
cell.9982 An hour and a half later, at 11:30, it called Mr Merhi’s Purple 231 using the COLA3 cell,
which was Purple 231’s only call on that day. 9983
5218. At 11:31, Purple 095 activated for two consecutive calls the COLA3 and COLA2 cells. 9984
The calls were to and from a number ending in 188, attributed to Mr Oneissi’s mother. At the end
9977

These activations occurred at 16:34 (twice), 16:36, 17:14 and 18:48. Purple 018’s first call of the day came from
Associate Purple 375 at 10:38. It had further two contacts with Associate Purple 375 during the day, at 16:34, when it
sent an SMS to this number, and at 17:14, when it received a call from this number. Exhibit P1221, pp 282-283; Gary
Platt, T. 8 February 2017, pp 86-88; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 532, 535. See
also exhibit P1782, para. 486; exhibit P1807, slides 156, 158-159.
9978
Purple 095 was in south Beirut (activating SFEIR3). Exhibit P1221, p. 283; exhibit P1223, p. 260; exhibit P527,
p. 109; Gary Platt, T. 8 February 2017, p. 87; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 532,
535, 538. See also exhibit P1782, paras 486-487.
9979
Exhibit P527, p. 109.
9980
See above, at paras 4929-4935, 4941-4943. The Prosecution submits that the evidence points firmly to Friday 7
January 2005 as the day of the last, if not only, meeting between ‘Mohammed’ and Mr Abu Adass. Prosecution final
trial brief, paras 519-525.
9981
Exhibit 4D331 (Timeline of Purple 095’s activity on 7 January 2005), pp 1, 3.
9982
The OUZAI1 cell is within the 500-metre radius from the mosque. Purple 018 activated SFEIR2. Exhibit P1223,
p. 261; exhibit P1221, p. 283; Gary Platt, T. 9 February 2017, pp 13-14; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 541, 565, 1273. See also exhibit P1782, para. 497; exhibit P1807, slides 197-198.
9983
Exhibit P527, p. 109; exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 14-15, 17; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 566. See also exhibit P1782, para. 498; exhibit P1807, slides 199-201.
9984
Exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 14-15, 17; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 567. See also exhibit P1782, para. 497; exhibit P1807, slides 199-201.
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of the second call, Purple 095 switched from COLA2 to OUZAI3. 9985 Subsequently, at 12:36, Mr
Oneissi’s Purple 095 received a call while it was in SFEIR3 in southern Beirut.9986
5219. Mr Platt testified that this pattern of cell activation is ‘consistent’ with Mr Oneissi having
been on his way to Dahyieh when he activated the COLA cells at 11:31, meaning he would not
have been at the mosque around the noon prayer time, which on that day was 11:45. 9987
5220. Shortly thereafter, at 12:54 and 12:59, Mr Oneissi’s Purple 095 exchanged two calls with
Purple 018, activating MAZRAA2 at the start and COLA3 at the end of each call, while Purple
018 activated COLA1 and COLA2 at the start and at the end of the calls. 9988
5221. In the next twenty minutes, there were three calls between Purple 095 and Purple 018, at
13:03, 13:04 and 13:19, with both mobiles using Alfa cells providing coverage near the mosque.
For these calls, Mr Oneissi’s Purple 095 used OUZAI1 and COLA2, while Mr Sabra’s attributed
Purple 018 activated COLA2 and CHATIL3.9989
5222. Later in the afternoon, at 14:05, Mr Oneissi’s Purple 095 activated OUZAI3 and for the
following four sequential calls between 15:24 and 16:38, it returned to the COLA3 cell. 9990 For a
call at 16:41, it used MSAYTB2, and for another call at 16:47, it used COLA2.9991 Mr Sabra’s
attributed Purple 018 activated COLA3 at 15:44 and COLA2 for two calls with Mr Oneissi’s
Purple 095 later in the afternoon.9992 Mr Oneissi’s Purple 095 connected to COLA cells shortly
before and shortly after the dusk prayer, which on that day was at 16:45. 9993 The two extracts below

9985

Exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 14-15, 17; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 566-567. The mobile ending in 188 is attributed to Mr Oneissi’s mother, see paras 3273-3274.
9986
Exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 15, 17-18; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 568. See also exhibit P1807, slide 201.
9987
Gary Platt, T. 23 March 2017, pp 86-88; exhibit 4D330 (Distance between OUZAI3 and COLA2); exhibit 4D331,
p. 1.
9988
Exhibit P1221, p. 283; exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 16-18; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 569. See also exhibit P1807, slide 203.
9989
Exhibit P1221, p. 283; exhibit P1223, p. 261; Gary Platt, T. 9 February 2017, pp 21-22; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 570. See also exhibit P1807, slides 204-207.
9990
The four calls were made at 15:24, 15:31, 16:16 and 16:38. At 14:05 Purple 095 called Associate Purple 375.
Exhibit P1223, p. 261; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 570.
9991
Exhibit P1223, p. 261.
9992
The two calls were at 16:38 and 16:47. Exhibit P1221, p. 283; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 570.
9993
Purple 095 activated COLA3 for a call from Purple 018 at 16:38, and COLA2 at the start of a call to Purple 018
at 16:47. Exhibit 1223, p. 261; exhibit 4D331, p. 3. Open source information gives the afternoon and evening prayers
as at 14:26 and 18:08. The prayer times for Friday 7 January 2005 were: Fajr 05:15, Dhuhr 11:44, Asr 14:26, Maghrib
16:45 and Isha 18:08.
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from Mr Platt’s chronology report depict the activations of Mr Oneissi’s Purple 095 and Mr
Sabra’s attributed mobile 018 to the COLA and adjacent cells that day:

Exhibit P1783 (Expert report of Gary Platt – Chronology), Map 56
Purple 095, Mosque, 7 January 2005 (09:52 to 11:31)
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Exhibit P1783 (Expert report of Gary Platt – Chronology), Map 57
Purple 095 and Purple 018, Mosque, 7 January 2005 (12:54 to 17:33)
5223. This was the last day when Purple 018 activated any of the COLA cells.9994 Mr Platt
concluded, as demonstrated in the graph below, that the frequency of calls between Mr Sabra’s
attributed Purple 018 and Mr Oneissi’s Purple 095 increased during the ‘COLA phase’ and the
sudden intensity of contacts coincided with their call activity around the mosque. 9995

9994

Exhibit P1221, pp 283 and following; Gary Platt, T. 9 February 2017, pp 26, 29-30; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 572. See also exhibit P1782, para. 499.
9995
Gary Platt, T. 7 February 2017, pp 58-59, 66-68. See also exhibit P1793, slides 444-448, exhibit P1934 (Corrected
Chronology PowerPoint slides regarding the Purple mobiles), slide 9.
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Exhibit P1793 (Chronology PowerPoint presentation – 20 December 2004 to 31 December
2004), slide 448
5224. Mr Platt accepted that during the COLA activation periods on Wednesday 29, Thursday

30, Friday 31 December 2004 and Monday 3 January 2005, Mr Oneissi’s Purple 095 did not
activate the COLA cells immediately before or after the noon or dusk prayer.9996
5225. Moreover, he agreed, both in his report and in his testimony, that activation of the COLA
cells does not establish precisely where the person holding the mobile was; it can only show
presence in the general area of activation.9997 He also accepted that a gap of twenty to sixty minutes

9996

Gary Platt, T. 23 March 2017, pp 83-85, T. 24 March 2017, pp 9-10; exhibits 4D329, 4D332-4D334. Prayer times
for December 2004 and January 2005 are listed in the open source material referred to in footnote 9917, and are set
out for the relevant days in the tables prepared by the Trial Chamber at paragraphs 5285, 5287, 5289-5290 below.
9997
Gary Platt, T. 24 March 2017, pp 11-12, 35-36; exhibit 4D321 (COLA cells coverage and distance from COLA
cell mast); exhibit 4D337 (Google Earth satellite photo with coverage of MAZRAA2, COLA3, COLA2, OUZAI1).
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between calls activating the same cells would provide sufficient time for a mobile to have travelled
elsewhere and returned to connect to that cell.9998
(b)

Submissions

5226. In opening the case against the initial four Accused, Mr Ayyash, Mr Badreddine, Mr
Oneissi and Mr Sabra, the Prosecution submitted that the three Purple mobiles, while not being a
closed network, conformed to a calling pattern very similar to that of the Green mobiles and the
three initial Blue mobiles.9999 It did not, however, present any evidence that the calls between the
Purple mobiles followed an open triangle pattern, like that of the Green network, and did not, in
its final trial brief, reiterate what was stated to this effect in opening the case.
5227. Prosecution lead counsel stated in his opening that ‘Mr Merhi would call Mr Sabra and
vice versa. The same between Mr Merhi and Mr Oneissi, but virtually no calls between Mr Sabra
and Mr Oneissi. Those call patterns changed significantly in late December’.10000 Later, in opening
the case against Mr Merhi, he added that the call between Mr Oneissi and Mr Sabra, who was in
Tripoli on 24 December 2004, represented a ‘break in their calling protocol after adherence for
five weeks’, and that this ‘must have been for something of significance, i.e., for Mr. Oneissi to
tell Mr. Sabra about Abu Adass’.10001
5228. At the end of the case, the Prosecution submitted that the Purple mobiles used the COLA
cells, which provided coverage of the Arab University Mosque area, in an extraordinary fashion
over the ten-day period when ‘Mohammed’ was approaching candidates in the mosque—from
Wednesday 29 December 2004 until Friday 7 January 2005. 10002 During the ten-day ‘COLA phase’
there was a ‘dramatic increase in contact’ between Purple 095 and Purple 018. 10003 The Prosecution

9998

Gary Platt, T. 23 March 2017, pp 45-46.
Prosecutor’s opening statement, T. 16 January 2014, pp 102-103 (Mr. G. Cameron). See also Prosecutor’s opening
statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 40 (Mr G. Cameron). For evidence on the open triangle
pattern of the Green mobiles and the three initial Blue mobiles, see paras 2210-2212, 2306, 2332. For the overview of
the evidence regarding the Purple mobiles, see chapter VIII ‘Nature and purpose of colour-coded mobile networks
and Purple group of mobiles’, (H) ‘Purple group of mobiles’.
10000
Prosecutor’s opening statement, T. 16 January 2014, pp 102-103 (Mr G. Cameron); Prosecutor’s opening
statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 39-40, 44-47 (Mr G. Cameron).
10001
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 47-49 (Mr G. Cameron).
10002
Prosecution final trial brief, paras 533-543, 731.
10003
Prosecution final trial brief, para. 544, see also paras 545-548.
9999
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acknowledges, however, that some caution must be exercised in relation to the call data before 1
August 2004, because cell data from then was only available for outgoing calls.10004
5229. Mr Sabra’s Purple 018 and Mr Oneissi’s Purple 095 connected to Alfa’s COLA cells in the
immediate vicinity of the mosque on nine days between Wednesday 29 December 2004 and Friday
7 January 2005, concurrently with ‘Mohammed’s’ presence in the same mosque and the selection
of Mr Abu Adass.10005 On each day, the mobile using the COLA cells also had contact with Mr
Merhi’s Purple 231 while in the mosque area, shortly before or after.10006 The Prosecution
submitted that the mobile usage in this period was exceptional. First, the Purple mobiles were not
usually in the COLA area. Second, Mr Sabra’s Purple 018 and Mr Oneissi’s Purple 095 exchanged
an unusually high number of calls.10007 And third, Mr Merhi and Mr Badreddine were in contact
after a hiatus.10008
5230. Relying on Mr Platt’s expert report, the Prosecution explained that sixteen Alfa cells served
the area around the mosque, within a 500-metre radius of it. The COLA cell was the closest, less
than a hundred metres away, and COLA3’s azimuth pointed directly to, and extended over, the
surrounding vicinity, including the Abu Adass family home. 10009
5231. The ‘COLA phase’ also coincided with broader developments in the conspiracy, namely
the establishment of the Red network10010 and the surveillance of Mr Hariri on Tuesday 21
December 2004 when he met Mr Nasrallah.10011
5232. The Prosecution submits that the ‘COLA phase’ also coincided with the shutdown of the
Yellow network between Thursday 30 December 2004 and Friday 7 January 2005, ‘as operational
security was tightened in anticipation of an advance in preparations for the assassination’.10012
Within this context, Yellow 425 called Mr Sabra’s Purple 018 on 4 January and then Mr Ayyash’s
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Yellow 294 the same afternoon. In the Prosecution’s view, these events confirm the connection
between the Purple mobiles’ false claim and the conspiracy. 10013
5233. The Merhi Defence submits that no reliable inferences can be drawn from the behaviour of
the Purple mobiles during the ‘COLA phase’, as the cell data from before 1 October 2004 is
incomplete. It argues that it is therefore impossible to establish that the activity of the Purple
mobiles was exceptional during a ‘COLA phase’ period, when the data for the remainder of their
attribution period is incomplete.10014
5234. It also argues that throughout the amended consolidated indictment period, neither Purple
231 nor Green 071 activated cells near the mosque and that the activity of the other two Purple
mobiles around the mosque was not exceptional.10015 This was also so considering that Purple 095
had activated one of the COLA cells and neighbouring cells on a few occasions in 2004, including
during a call to Purple 231, and that Purple 018 also activated cells covering this area before
2004.10016
5235. The Merhi Defence points to absence of contacts between Purple 231 and the other Purple
mobiles during the ‘COLA phase’, when on the Prosecution’s case ‘Mohammed’ met Mr Abu
Adass, for example on Wednesday 5 January 2005. Similarly, there is ‘weak’ call data evidence
in relation to Mr Merhi’s alleged activity on Friday 7 January 2005, the date that the Prosecution
believed the ‘Mohammed’ meeting occurred.10017
5236. To establish that the activity of those mobiles was unique in that ten-day period, the
frequency of COLA cell activations throughout the entire period that the mobiles were used should
be known. Instead, for 82 per cent of Purple 095 attribution’s period the data is incomplete.10018
The incompleteness of the telecommunications data also means that the Prosecution cannot draw
inferences about the reasons for the calls between the Purple mobiles.10019 Specifically, the Merhi
Defence points out that:

10013
10014
10015
10016
10017
10018
10019

Prosecution final trial brief, paras 611-612.
Merhi Defence final trial brief, paras 494-501.
Merhi Defence final trial brief, paras 492, 494-497.
Merhi Defence final trial brief, para. 497.
Merhi Defence final trial brief, paras 502-503.
Merhi Defence final trial brief, para. 499. The attribution period was 9 January 2003 until 16 February 2005.
Merhi Defence final trial brief, paras 500-502.
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Between 15 June 2002 and 14 February 2005, Purple 018 and Purple 231 exchanged 209
calls and seven SMSs. For almost 50% of these calls, the cell data is not available. The
same is true for Purple 095, since it had 195 phone exchanges with Purple 231, including
six SMSs. For 71 of those 195 exchanges, there is no cell data. It is impossible therefore to
know the number of calls, apart from the one on 30 April 2004, between Purple 231 and
10020

Purple 018 and Purple 095 when the users were situated in COLA .

5237. The Oneissi and Sabra Defence also challenge Mr Platt’s methodology in respect of the
Alfa cells. Mr Platt, according to the Oneissi Defence, used misleadingly expansive terminology
such as ‘in the vicinity of’, and ‘consistent with’ in his cell site analysis.10021 He also expressly
acknowledged that Alfa predictions were only sixty to seventy percent accurate.10022 The Sabra
Defence similarly points to limitations to the best coverage prediction and argues that Mr Platt is
not a cell site expert.10023 Both also point to the general limitation accuracy of sixty to seventy per
cent of the predicted best server coverage area.10024
5238. The Oneissi Defence submits that Mr Platt did not attempt to verify the reliability and
authenticity of the Alfa telecommunications evidence by conducting site visits to the cell area. 10025
Even if Mr Oneissi had been in the mosque area, this could have been for non-criminal purposes,
and the Prosecution failed to conduct adequate investigations into whether Mr Oneissi had any
link to the Tariq-El-Jdideh area.10026 Further, the Prosecution failed to prove that the presence of
Purple 095 in the area was exceptional.10027
5239. There was also nothing exceptional about the contacts between the Purple mobiles and the
so-called Purple associates.10028 In fact, the personal contacts between these numbers significantly
predates the period of alleged criminal activity.10029 Additionally, Purple 095’s activations of the

10020
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10022
10023
10024
10025
10026
10027
10028
10029

Merhi Defence final trial brief, para. 501 (footnotes omitted).
Oneissi Defence final trial brief, paras 181-182.
Oneissi Defence final trial brief, para. 183.
Sabra Defence final trial brief, paras 588-589, 595-599.
Oneissi Defence final trial brief, paras 183-188; Sabra Defence final trial brief, paras 588-595.
Oneissi Defence final trial brief, paras 165-169. See also Sabra Defence final trial brief, para. 595.
Oneissi Defence final trial brief, paras 207-209.
Oneissi Defence final trial brief, paras 189-195.
Oneissi Defence final trial brief, paras 196-198.
Oneissi Defence final trial brief, para. 198.

Case No. STL-11-01/T/TC

1734 of 2642

18 August 2020

R333720

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

COLA cells were generally infrequent and sporadic.10030 Purple 095’s movements also do not
corroborate the evidence of Witness 87,10031 or the witness who met ‘Mohammed’ in the mosque,
in terms of the timing of the meetings there. 10032
5240. Purple 095 did not activate the COLA cells on the day that ‘Mohammed’ was supposed to
be in the mosque.10033 This was during the noon prayer on a Monday of the first or second week
of January 2005, namely on either 3 or 10 January 2005,10034 and either at 11:00 or at 13:00 on the
following Wednesday 5 or 12 January when the witness made arrangements to meet ‘Mohammed’
at the mosque.10035
5241. In addition, the number of COLA activations that appear to involve private conversations
with Mr Oneissi’s family members is utterly inconsistent with the Prosecution allegation that he
was in the midst of executing a crucial part in the assassination plot.10036
5242. Similarly, the Oneissi Defence argues that the cell site data is incomplete and that therefore
the Prosecution’s inferences that the Purple activity was exceptional are speculative. 10037
5243. Furthermore, the ‘fact that cell site analysis is not a sufficiently reliable way to determine
the physical location of a mobile was plainly demonstrated’ in relation to Witness 115’s call data
records.10038 As an example, the Oneissi Defence refers to the evidence showing that Witness 115
was under the tree on Monday 14 February 2005 while his mobile was connecting to an adjacent
cell. It points out that on the basis of the call data records and the theoretical coverage alone, ‘it
would have been impossible to discern that on the two occasions that PRH115’s mobile activated
Bashoura_A, he was not physically located within the theoretical coverage of the cell, but roughly
300 metres away.’ Moreover, the call data records ‘seemed to indicate that he had moved from

10030

Oneissi Defence final trial brief, paras 210-234, 237. In this respect, the Oneissi Defence challenges the
Prosecution’s submissions about Purple 095’s activations on 22, 29, 30 and 31 December 2004 and 3 and 7 January
2005.
10031
Oneissi Defence final trial brief, paras 346-349.
10032
Oneissi Defence final trial brief, paras 410-418.
10033
Oneissi Defence final trial brief, para. 164.
10034
Oneissi Defence final trial brief, paras 351, 411-412; Oneissi Defence closing submissions, T. 19 September
2018, pp 108-109.
10035
Oneissi Defence final trial brief, para. 414.
10036
Oneissi Defence final trial brief, paras 232-234.
10037
Oneissi Defence final trial brief, paras 191-195.
10038
See paras 5553-5557, 5589-5590, below.
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one area to another, when in fact he was stationary’.10039 It also disputed the Prosecution’s
contention that this represented ‘exceptional circumstances’ pointing out that the Prosecution had
provided nothing to support this.10040
5244. The Sabra Defence also argues that the COLA cells are subject to modelling issues, which
were not included in the generations of the predicted coverage. These are first, that the COLA cells
appear to have been situated on the top of multi-storey buildings, making it possible that someone
using a mobile at the base of the COLA cell site would not activate that cell. Second, the coverage
maps only reflect the ground level predictions, which may not accurately reflect usage from upper
storeys. Third, due to the location of the cells, COLA1’s and COLA 3’s signals can propagate to
locations potentially distant from the mosque.10041
5245. Further, the cell site analysis underpinning the behavioural profiling of the Purple mobiles
had no objective basis. The Prosecution also fails to consider reasonable alternatives for the
presence of Purple mobiles in Tariq-El-Jdideh, in Beirut.10042 For example, the Prosecution fails
to take into consideration Purple 018’s contacts, seven of which were unattributed, that had a
history of activating COLA cells between September 2004 and March 2005, thus providing an
innocent reason for Purple 018 to activate COLA cells.10043
5246. The Sabra Defence also presented the Trial Chamber with its analysis of the cell activation
of six mobiles that in its view presented behavioural similarities with Purple 018. It argues that
these, as they were termed, ‘Purple-alike’ mobiles’ cell utilisation also ‘reflects precisely the
essential elements’ of the identification operation,10044 which shows that the ‘essential elements’
identified by the Prosecution are not demonstrative of guilt.10045 Other mobiles exhibited similar
behaviour to the Purple mobiles. For example, the activations of one, mobile 027, of the COLA

10039

Oneissi Defence final trial brief, paras 150-151, referring to exhibit 4D360 (Purple activity amongst Al Jazeera
SMS exchanges re collecting the tape from the tree: 15:53-15:55).
10040
Oneissi Defence final trial brief, para. 152, referring to the Prosecution final trial brief, para. 61.
10041
Sabra Defence final trial brief, paras 590-594.
10042
Sabra Defence final trial brief, paras 595-606.
10043
Sabra Defence final trial brief, paras 607-610.
10044
Sabra Defence final trial brief, paras 611-615.
10045
Sabra Defence final trial brief, para. 615.
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cells peaked in December 2004 and January 2005.10046 Two graphs below—prepared for court
presentation by the Sabra Defence—illustrate this:

Exhibit 5D348 (PowerPoint presentation ‘Phone numbers with cell site activities similar to
Purple 018‘), slide 14

10046

Exhibit 5D530 (Call sequence table of mobile 027).
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Exhibit 5D348 (PowerPoint presentation ‘Phone numbers with cell site activities similar to
Purple 018‘), slide 15
5247. Furthermore, mobile 027 was active near a payphone on Monday 14 February 2005,
connecting to TAHAN1 at 14:20, one minute after the first call to Al-Jazeera.10047 It was also
inactive on Sunday 16 January 2005, just like the Purple mobiles. 10048
5248. The Sabra Defence presented evidence of five other mobiles that similarly had peak COLA
cell activations in December 2004 and January 2005, connected to cells near the payphones on 14
February and or were inactive on 16 January 2005.10049 The graph below provides an overview of
this:

10047

Exhibit 5D530, p. 24.
Exhibit 5D530, p. 20.
10049
Sabra Defence final trial brief, paras 612-614, referring to exhibits 5D349 (MFI) and 5D350 (MFI), which have
been replaced with corrected versions, exhibits 5D531 and 5D530, respectively, and exhibits 5D352, 5D353 and
5D354.
10048
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Exhibit 5D348 (PowerPoint presentation ‘Phone numbers with cell site activities similar to
Purple 018‘), slide 88
5249. Mr Platt testified that in his understanding the Lebanese investigating authorities may have
considered these six mobiles when surveying cell activations around the tree and payphones but
ultimately focused on the Purple mobiles because—in contrast to these six mobiles—the Purple
mobiles were in contact with one another and ceased activity by 16 February 2005. 10050
5250. According to the Sabra Defence, the sudden and unusual use of the COLA cells by the
Purple mobiles during the ‘COLA phase’ cannot conclusively establish that their presence in the
area was directly connected with the preparation of Mr Abu Adass’s abduction.10051
5251. Similarly, the Prosecution failed to consider reasonable alternatives for the elevated contact
frequency between Purple 018 and Purple 095 during the ‘COLA phase’. Furthermore, there was
a history of significant contact between Purple 018 and Purple 095 predating this phase; there were
36 contacts between the two mobiles between January 2003 and November 2004, meaning that
the new patterns of communication were not unusual.10052

10050
10051
10052

Gary Platt, T. 6 April 2017, pp 102-103.
Sabra Defence final trial brief, para. 615.
Sabra Defence final trial brief, paras 616-618.
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5252. The Sabra Defence also submits that the allegation that the Yellow network shut down on
the grounds of tightened operational security is inconsistent with the open usage of mobiles in the
‘COLA phase’.10053 Similarly, the call between Yellow 425 to Purple 018, on Tuesday 4 January
2005, is anomalous and illogical ‘in the context of the alleged tightening of operational security’
and ‘following the initial phase of the conspiracy’. It is illogical that a semi-covert network which
had ‘maintained strict discipline in inter-network contact throughout the operation, yet is deemed
to be a security risk, would breach discipline at this supposedly critical point to contact a Purple-

Phone’.10054
5253. The Sabra Defence argues that the incompleteness of the cell site data before 1 August
2004, substantially limits the inferences that can be drawn. In particular, by 15 August 2004, startcell data for 4,630 mobile activities is missing, which accounts for 63 per cent ‘of concurrent
activities’ meaning that the ‘Prosecution cannot therefore exclude that Purple-018 connected to
cells in that area during one of these many calls’. 10055
(c)

Findings

5254. The Trial Chamber, as noted, cannot find beyond reasonable doubt either that Mr Abu
Adass met a person named ‘Mohammed’ in the Arab University Mosque, nor that the person who
claimed to be the ‘Mohammed’ there was Mr Oneissi. The Trial Chamber is not satisfied of the
reliability of the Prosecution evidence used to establish that Mr Oneissi was the ‘Mohammed’
encountered in the mosque, and most specifically its intended and pleaded identification evidence.
The Trial Chamber has disregarded this in assessing whether there is any evidence capable of
proving that material fact.10056 Even if proof beyond reasonable doubt for these facts, however, is
not required, the intermediate and ultimate result would remain unchanged.
i.

Whether the Prosecution has proved that Mr Oneissi was
‘Mohammed’

5255. To a large extent the Prosecution case theory of Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s
involvement in the plot to kill Mr Hariri relied upon proof that Mr Oneissi was ‘Mohammed’ as

10053
10054
10055
10056

Sabra Defence final trial brief, paras 534-535.
Sabra Defence final trial brief, paras 540-542.
Sabra Defence final trial brief, paras 600-601.
See para. 5082.
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the lynch pin for proving his and Mr Sabra’s involvement in the telephone calls to Al-Jazeera and
Reuters on Monday 14 February 2005.
5256. The evidence intended to prove this, as is detailed above, was the combination of the
presence of Mr Sabra’s attributed personal mobile Purple 018 and Mr Oneissi’s Purple 095 near
the mosque in tandem with testimony from Witness 56, Witness 87, Mr Ramadan and the witness
who met a ‘Mohammed’ in the mosque in early January 2005. The evidence identifying Mr Oneissi
as ‘Mohammed’ was supposed to buttress these other pieces of evidence. The Prosecution’s
pleadings and opening statements reiterated that Mr Oneissi acted as ‘Mohammed’. The Trial
Chamber—for the reasons described above at paragraphs 5060 to 5082 above—has disregarded
the photo board identification as reliable evidence in assessing whether Mr Oneissi was
‘Mohammed’.
5257. The combination of this evidence—together with the Purple mobiles’ activations on the
afternoon of Monday 14 February—might have allowed the Trial Chamber to draw the necessary
inferences that they were responsible for making the calls to the news agencies. However, without
the evidence of their pleaded participation in the ‘Mohammed’ story—and by extension Mr Abu
Adass’s disappearance—their only connection to the conspiracy was Mr Oneissi’s Purple 095’s
and Mr Sabra’s attributed Purple 018’s presence, at various times, at locations ‘near’ the
payphones, and the tree, on the afternoon of 14 February 2005. And additionally, ‘near’ the Arab
University Mosque in December 2004 and January 2005.
5258. Once the main evidence linking Mr Oneissi with ‘Mohammed’ is eliminated from
consideration, the Prosecution’s case against the three Accused considerably weakens. The
obvious question follows of how this diminished evidence could be sufficient to establish proof
beyond reasonable doubt that they made the calls, were present near the tree at the relevant time
and, additionally, knew that they were to participate in this before the explosion at around 12:55
on 14 February 2005. Their pleaded criminal responsibility requires their awareness of this.
5259. The evidence shows that Mr Oneissi’s Purple 095 was, to use Mr Platt’s terminology, ‘in
the vicinity’ of the mosque on Wednesday 29, Thursday 30 and Friday 31 December 2004, and on
Monday 3 and Friday 7 January 2005—in the sense of connecting to nearby cells. A witness also
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described meeting a ‘Mohammed’ in the mosque, either on Monday 3 or Monday 10 January 2005,
around the noon prayer time.
5260. The mobile Purple 018, used by Mr Sabra and his wife, was ‘near’ the mosque on Thursday
30 and Friday 31 December 2004, and on Saturday 1, Monday 3, Tuesday 4, Wednesday 5,
Thursday 6 and Friday 7 January 2005. This mobile was activating cells in this area more often
than Mr Oneissi’s Purple 095 and for longer periods.
5261. In his two opening statements, the Prosecution’s lead counsel pointed to the activations by
Mr Oneissi’s Purple mobile of cells in the mosque area in December 2004 and January 2005. He
stated that ‘when all the evidence is considered in its totality’, it proves that Mr Oneissi was
‘Mohammed’.10057
5262. In oral closing arguments, Prosecution counsel similarly submitted that other evidence also
provides ‘some indication that Mr. Oneissi was Mohammed’. 10058 Counsel argued that his Purple
mobile usage patterns ‘to a large extent, match’ Witness 56’s evidence on when ‘Mohammed’
appeared in the mosque area and disappeared from it twice, each time for one week, before leaving
with Mr Abu Adass. The Prosecution also pointed to Purple 095’s ‘heavy COLA cell use’ on
Wednesday 22 December 2004, and then ‘again a week later and again on the 7th of January’, with
only a ‘two further days’ of use in between.10059
5263. As is explained above, the Trial Chamber has been unable to find that Mr Abu Adass met
a person named ‘Mohammed’ in the mosque. It has only concluded that a witness met someone
named ‘Mohammed’ there in early January 2005, that this person asked the witness to teach him
how to pray and the witness pointed at nearby Mr Abu Adass as someone who was better suited
to teach this ‘Mohammed’ how to pray.10060 According to the witness, this occurred either on
Monday 3 or 10 January 2005, during the noon prayer.
5264. The Trial Chamber finds that Mr Oneissi’s Purple 095’s presence ‘in the vicinity’ of the
mosque on Monday 3 January 2005—which on the evidence is one of the two possible dates for

10057
Prosecutor’s opening statement, T. 16 January 2014, pp 104-105 (Mr G. Cameron); Prosecutor’s opening
statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 50-51 (Mr G. Cameron).
10058
Prosecution closing submissions, T. 14 September 2018, p. 67.
10059
Prosecution closing submissions, T. 14 September 2018, p. 68.
10060
See paras 4967-4990.
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the encounter—after the start of the afternoon prayer, is insufficient, of itself, to establish beyond
reasonable doubt that Mr Oneissi was ‘Mohammed’. This is so even when considering this piece
of evidence together with the totality of the Purple mobiles’ activity during the so-called ‘COLA
phase’, on the day of Mr Abu Adass’s disappearance, Sunday 16 January—or more precisely their
inactivity then—or on Monday 14 February 2005. The evidence does not establish how long Mr
Oneissi was there for, and moreover, 32 minutes after activating the CHATIL1/COLA2 cells, he
was back in southern Beirut, in the area of SFEIR3.
5265. The Trial Chamber has also found Witness 56’s account on Mr Abu Adass’s meeting with
a ‘Mohammed’, either on its own or when considered with other evidence, insufficiently reliable
to be probative.
5266. In its final trial brief, the Prosecution acknowledges that Witness 56’s evidence is
‘somewhat inconsistent’ regarding when Mr Abu Adass met ‘Mohammed’. While outlining these
inconsistencies, it describes them as ‘not surprising given the span over five years’ between the
first and last statements.10061 The Prosecution notes that in an early statement, Witness 56 described
Mr Abu Adass meeting ‘Mohammed’ one week before his disappearance. The Prosecution is
apparently relying on one version of this witness’s account that ‘Mohammed’ disappeared twice,
each time for one week, before Mr Abu Adass left home on 16 January 2005.
5267. The Trial Chamber accepts that witness accounts often vary with retelling. But even if
Witness 56 had given a consistent account, the Trial Chamber could not conclude—based only on:
Mr Oneissi’s Purple 095 twice activating the COLA cells on Wednesday 22 December 2004, not
activating them for a week, doing so again three times on Wednesday 29, three times on Thursday
30 December and once on Friday 31 December 2004, and then again once on Monday 3 and eleven
times on Friday 7 January 2005—that Mr Oneissi was ‘Mohammed’.
5268. Further, as it is clear from its submissions, the Prosecution does not argue that, of itself,
Mr Oneissi’s Purple mobile pattern of use could prove Mr Oneissi’s identification as
‘Mohammed’. It merely describes this as something providing support to Mr Oneissi being
‘Mohammed’.10062 The Trial Chamber, however—for the reasons described above—has

10061
10062

Prosecution final trial brief, paras 522-523.
Prosecution closing submissions, T. 14 September 2018, p. 68.
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disregarded the photo board identification as reliable evidence in assessing whether Mr Oneissi
was ‘Mohammed’.
5269. Thus, the evidence of Mr Oneissi’s Purple mobile use during the ten-day ‘COLA phase’,
including whether it had not previously frequented the mosque area, or whether the
communications between Purple 018 and Purple 095 were exceptional, could not establish beyond
reasonable doubt that Mr Oneissi was ‘Mohammed’. This is so even when taken with the evidence
of the Purple mobiles’ call activity when Mr Abu Adass disappeared, and on the afternoon of
Monday 14 February 2005, which is analysed in detail below at paragraphs 5566 to 5609.
5270. The Prosecution, at the end of the case, submitted that the Trial Chamber need not establish
the precise identity of the ‘Mohammed’ who lured Mr Abu Adass away from his family, and that
determining whether Mr Oneissi acted as ‘Mohammed’ ‘is not dispositive of ONEISSI’s
involvement in the “Mohammed” deceit’. According to the Prosecution, however, ‘the evidence
establishes that ONEISSI was intimately involved in multiple aspects of the overall plot, regardless
of whether he was the person who interacted personally’ with Mr Abu Adass.10063
5271. As explained above,10064 the Trial Chamber has considered whether Mr Oneissi could still
be convicted for the crimes charged, even where the Trial Chamber was not satisfied beyond
reasonable doubt that he was ‘Mohammed’, if the Prosecution could establish beyond reasonable
doubt other material facts supporting the relevant charges.
5272. With regard to its specific allegations on the selection and recruitment of Mr Abu Adass as
a scapegoat, the Prosecutor has never pleaded that Mr Sabra, or someone else, pretended to be
‘Mohammed’ or approached someone in that capacity.10065 His pleading is that Mr Oneissi called
himself ‘Mohammed’ to approach and interact with Mr Abu Adass.10066 This is distinct from the
Prosecution’s case on the calls to Reuters and Al-Jazeera on Monday 14 February 2005, where it

10063

Prosecution final trial brief, para. 518.
See chapter III ‘Assessment of evidence’, (C) (1) ‘Presumption of innocence, standard of proof beyond reasonable
doubt and the in dubio pro reo principle’.
10065
Sabra Defence final trial brief, para. 847.
10066
Amended consolidated indictment, para. 23; Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi
and Sabra case), paras 122-124; Prosecution pre-trial submissions (Merhi case), annex A, para. 113.
10064
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is alleged that three out of the four calls on that day were made either by Mr Oneissi or Mr Sabra,
and the other one by Mr Sabra.
5273. What the Prosecution has described as the ‘“Mohammed” deceit’ was centred on the
pleaded allegation that Mr Oneissi was ‘Mohammed’. The Prosecutor did not plead in the
alternative that anyone else—either Mr Sabra or a third person—acted as ‘Mohammed’ to lure Mr
Abu Adass to make the video. The Prosecution included both Mr Sabra’s and Mr Oneissi’s
photographs in the photo boards used in an attempt to identify the ‘Mohammed’ seen in the
mosque. No witness identified Mr Sabra.
5274. In any event, the issue of whether Mr Sabra could have been ‘Mohammed’ does not arise
as the evidence is incapable of proving beyond reasonable doubt that either Mr Sabra or Mr Oneissi
played the role of what the Prosecution termed the ‘Mohammed deceit’ in the mosque, or even
that there was reliable evidence of the ‘Mohammed deceit’. The Trial Chamber therefore
concludes that the Prosecution has not proved beyond reasonable doubt its pleaded allegation on
the ‘Mohammed deceit’, namely, that Mr Oneissi acted as that ‘Mohammed’.
ii.

Telecommunications evidence linking the Purple mobiles to Ahmad
Abu Adass

5275. The Prosecution submits, as is noted above, that the Purple mobiles’ communications
during the ‘COLA phase’ establish the involvement of the three Accused in what it calls the
‘Mohammed deceit’. This is to the extent that it coincided with the period in which Mr Abu Adass
met, and later left his home with, a man calling himself ‘Mohammed’. However, once the evidence
of the purported identification of Mr Oneissi as ‘Mohammed’ is taken from consideration, and the
remaining evidence cannot establish that Mr Oneissi was ‘Mohammed’—or that Mr Abu Adass
met a ‘Mohammed’ in the mosque—all that remains is the telecommunications evidence.
5276. The Trial Chamber therefore will consider whether, in its totality, and considering the
patterns and coincidences, the telecommunications evidence is sufficient to ‘link’ Mr Oneissi and
Mr Sabra with Mr Abu Adass’s presence in late December 2004 and early January 2005 in the
mosque. And thus, that the users of the three Purple mobiles were involved in targeting Mr Abu
Adass to use him in the video.
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5277. The totality of the telecommunications evidence, purporting to show their involvement, is
therefore considered in more detail below.
5278. The Trial Chamber emphasises that it has been unable to conclude that Mr Sabra was the
sole user of Purple 018. However, to consider the evidence in its totality, the analysis here is
proceeding on the theoretical assumption that he was using it for the calls analysed below. On ten
days, namely, on Wednesday 22, Wednesday 29, Thursday 30 and Friday 31 December 2004 and
Saturday 1, Monday 3, Tuesday 4, Wednesday 5, Thursday 6 and Friday 7 January 2005, Mr
Oneissi’s Purple 095 and Mr Sabra’s attributed personal mobile Purple 018 activated cells
providing a predicted best server coverage within a 500-metre radius of the mosque, either
overlapping or close to prayer times.10067 The significance of this to the case is that it would have
coincided with when Mr Abu Adass should have been in the mosque.
5279. Mr Platt agreed in his testimony that when activating the COLA cells, a mobile could have
been physically anywhere within the 2.88 square kilometres of the area covered by those three
cells.10068 This is illustrated below by exhibit 4D321, tendered by the Oneissi Defence, showing
the circumference and surface area of the predicted best server coverage of the three COLA cells.

10067

Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1273, lists the cells within a 500-metre radius of
the mosque; the table is extracted at paragraph 5103 above.
10068
Gary Platt, T. 24 March 2017, pp 11-12; exhibit 4D321.
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Exhibit 4D321 (COLA cells coverage and distance from COLA cell mast), p. 1
a.

Mr Oneissi’s and Mr Sabra’s presence ‘near’ the mosque
around prayer times

5280. The electronic presentation of evidence software shows the approximate distances between
the predicted best coverage areas of these sixteen cells and the mosque in the following table,
prepared by the Trial Chamber:10069

Cell

Shortest distance from
Arab University Mosque
(metres)

Longest distance from
Arab University
Mosque (metres)

BHVOUT2

323

1218

CBOURJ3

372

3374

CHATIL1

431

1183

CHATIL3

321

1604

COLA1

45

602

COLA2

44

892

COLA3

0

873

127

982

MAKASS3
10069

Range of distances
from Arab
University Mosque
(metres)
895
3002
752
1283
557
848
873
855

Exhibit P592.1 (Electronic Presentation of Evidence software).
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MAZRAA2

115

859

744

NASSER1

403

682

279

OGER2

211

1994

1783

OUZAI1

230

1442

1212

OUZAI4

185

1661

1476

PINS3

384

844

460

RAMLET1

101

1032

931

RAMLET2

214

1260

1046

5281. The predicted best server coverage area of CBOURJ3 provides the most extreme example.
The extract from the electronic presentation of evidence below shows that the difference between
the shortest and longest distance from the mosque varies considerably. The map shows a small
pocket of predicted best server coverage around 300 metres from it. However, the cell itself is
around 3.1 kilometres away and most of the predicted best coverage lies within a kilometre of the
cell itself. Thus in this sense a tiny pocket of CBOURJ3’s coverage is within 500 metres of the
mosque, but in reality almost all of it is not. The map, created with exhibit P592.1, below,
illustrates this:10070

10070

Exhibit P592.1.
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Distance from the Arab University Mosque to the closest edges of CBOURJ3’s predicted
coverage
5282. Another extract from the electronic presentation of evidence, immediately below, shows
that the distance between the mosque and the pocket of coverage the furthest away from it is 3.37
kilometres. This means that while a mobile located within around 50 metres of the mosque could
theoretically connect to a pocket of CBOURJ3, so could a mobile that was around 3.3 kilometres
away. Potentially this could extend further if a mobile in one of six neighbouring cells connected
to CBOURJ3, rather than the best serving cell, or was redirected into one of these, or another.
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Distance from the Arab University Mosque to the furthest edges of CBOURJ3’s predicted
coverage
5283. The Trial Chamber notes here the issue of whether there was an overlap between the
activations of the COLA cells by Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018
and the prayers at the mosque. This is only to identify when the calls occurred. It does not mean
that the Prosecution had to prove any such overlap to establish its case. Tables showing this are
added to the text below to make it more comprehensible.
5284. On Wednesday 22 December 2004, Mr Oneissi’s Purple 095 was in the area of the
mosque before and after the afternoon prayer at 14:16.
Prayer time

Purple 095 in area
14:00 COLA2

Purple 018 in area

14:16
15:09 COLA3
15:12 OUZAI1/RAMLET1

5285. On Wednesday 29 December 2004, Mr Oneissi’s Purple 095 was in the area of the
mosque at 15:26 and 15:27, mid-way between the afternoon and dusk prayers.
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Prayer time
14:20

Purple 095 in area

Purple 018 in area

15:26 COLA3
15:27 COLA2
16:38

5286. On Thursday 30 December 2004, both Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018 were in the mosque area shortly after the start of the evening prayer.
Prayer time
18:03

Purple 095 in area

Purple 018 in area

18:05 COLA3
18:09 COLA3
18:11 COLA3

18:11 COLA3

5287. On Friday 31 December 2004, Mr Sabra’s attributed Purple 018 was in the mosque area
before and after the noon prayer at 11:41, then at 14:09 and 14:26, while the afternoon prayer was
at 14:21, and at 16:05, 34 minutes before the dusk prayer at 16:39.
Prayer time

Purple 095 in area

Purple 018 in area
10:19 CBOURJ3
10:39 COLA3
11:34 COLA3

11:41
12:39 MAKASS3
12:41 OUZAI4/MAZRAA2
12:54 COLA3
13:29 COLA3
14:09 CHATIL1
14:21
14:26 CHATIL1
15:13 COLA1
15:39 NASSER1/MAKASS3
15:47 NASSER1
15:57 COLA2
15:58 CHATIL1/COLA2

15:58 COLA2

16:30 CBOURJ3

16:05 COLA2

16:34 CBOURJ3
16:39
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5288. On Saturday 1 January 2005, the first of Mr Sabra’s attributed Purple 018’s activations,
at 11:12, was half an hour before the noon prayer, and its subsequent activations overlapped with
the 14:22 afternoon, the 16:40 dusk and the 18:04 evening prayers.
Prayer time

Purple 095 in area

Purple 018 in area
11:12 COLA3

11:42
12:38 COLA3
14:22
14:24 COLA3
15:37 COLA3
15:52 COLA3
15:55 COLA3
16:00 COLA3
16:02 COLA3
16:05 COLA3
16:11 COLA3
16:12 COLA1
16:40
16:51 COLA3
16:54 COLA3
17:53 COLA3
18:04
18:35 COLA3
19:06 COLA3

5289. On Monday 3 January 2005, there was no overlap, but Mr Sabra’s attributed Purple 018
activated a COLA cell 27 minutes before the noon prayers and Mr Oneissi’s Purple 095 did so 21
minutes after the start of the afternoon prayers at 14:23. This was on one of two possible Mondays
in January 2005 when a witness encountered a ‘Mohammed’ in the mosque.
Prayer time

Purple 095 in area

Purple 018 in area
11:16 COLA3

11:43
12:22 OUZAI3
12:23 CBOURJ3
14:23
14:44 CHATIL1/COLA2
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5290. However, Mr Oneissi’s Purple 095 activation of the COLA cells on Monday 3 January is
also consistent with him driving through the area on the way home. Thirty-two minutes after the
CHATIL1/COLA2 activation, Mr Oneissi was back in south Beirut, in the area of SFEIR3.
5291. On 4 Tuesday January 2005, Mr Sabra’s attributed Purple 018’s activated the COLA cells
in between the afternoon and dusk prayer, and five minutes after the evening prayer started at
18:06.
Prayer time
14:24

Purple 095 in area

Purple 018 in area
15:08 COLA2/COLA3
15:26 COLA3

16:42
17:09 COLA3
18:06
18:11 COLA3
18:47 COLA3
18:50 COLA3

5292. On Wednesday 5 January 2005, it activated COLA cells nine minutes after 14:25
afternoon prayer.
Prayer time
14:25

Purple 095 in area

Purple 018 in area
14:34 COLA3
14:44 COLA3

5293. On Thursday 6 January 2005, Purple 018 activated COLA cells three minutes before the
noon prayer, eight minutes before dusk prayer, between the dusk and evening prayers, and 40
minutes after the evening prayer commenced.
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Prayer time

Purple 095 in area

Purple 018 in area
11:41 COLA3

11:44
14:25
15:28 CHATIL1
16:34 COLA3
16:36 COLA3
16:44
17:14 COLA3
18:08
18:48 COLA3

5294. On Friday 7 January 2005, Mr Oneissi’s Purple 095 connected to the COLA cells thirteen
minutes before the noon prayer. Mr Sabra’s attributed Purple 018 and Mr Oneissi’s Purple 095
both connected to COLA cells seven minutes before the dusk prayer, which commenced at 16:45
and two minutes after, at 16:47. Both mobiles connected to relevant cells five times between 12:54
and 13:19. This was one of two possible Fridays when Witness 87 saw Mr Abu Adass in the
mosque; the other was Friday 14 January, two days before Mr Abu Adass’s disappearance.
Prayer time

Purple 095 in area
09:52 OUZAI1
11:30 COLA3
11:31 COLA3
11:31 COLA2

Purple 018 in area

11:44
12:45 CBOURJ3
12:54 MAZRAA2/COLA3

12:54 COLA1/COLA2

12:59 MAZRAA2/COLA3

12:59 COLA1/COLA2

13:03 OUZAI1

13:03 COLA2

13:04 COLA2

13:04 COLA2

13:19 OUZAI1

13:19 CHATIL3

14:26
15:24 COLA3
15:31 COLA3
15:44 COLA3
16:16 COLA3
16:38 COLA3

16:38 COLA2

16:47 COLA2/OUZAI1

16:47 COLA2

16:45

5295. The call data records further show that, while these two Purple mobiles were in the vicinity
of the mosque during the so-called ‘COLA phase’, they also were frequently in contact with each
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other, as well as with Mr Merhi’s Purple 231, which was always away from the area of the mosque,
and was mostly in SFEIR3 in southern Beirut.
5296. This is the totality of the evidence ‘linking’ Mr Oneissi and Mr Sabra with Mr Abu Adass
in the mosque, once the evidence of the purported identification of Mr Oneissi as
‘Mohammed’,10071 is taken from consideration. Self-evidently, this evidence of itself is insufficient
to show that the users of these three Purple mobiles must have been involved in targeting Mr Abu
Adass for his role in the video. There is no probative evidence that either Accused person met him.
b.

Whether the communications between the three Purple mobiles
were ‘exceptional’

5297. The Prosecution argues that Mr Oneissi’s and Mr Sabra’s presence near the mosque in
December 2004 and January 2005 was ‘exceptional’. The word ‘exceptional’—used 74 times in
the Prosecution’s final trial brief, and fourteen times in relation to their presence near the mosque—
is a relative term.10072 To determine whether the presence of Mr Oneissi and the mobile used by
Mr Sabra and his wife was ‘exceptional’, the frequency of their activations of the relevant cells
before Wednesday 29 December 2004 must be compared with their connections between then and
Friday 7 January 2005; namely, in the period the Prosecution has termed the ‘COLA phase’.
5298. In addition, and contrary to the Prosecution’s pleaded case, the Trial Chamber considers
that the communication between the three mobiles was not ‘exceptional’ at least in the sense of
their communicating with each other. The three men clearly knew each other and were in contact
by mobile telephone over the years preceding the attack on Mr Hariri, that is, assuming that Mr
Sabra was making these calls on the mobile that he and his wife were jointly using.
5299. In this respect, while communications between Mr Sabra’s attributed Purple 018 and Mr
Oneissi’s Purple 095 had not been as frequent, the two mobiles had had contact twenty-five times
over eighteen days in 2003. Their communication was certainly heightened over the period termed

10071

This includes his pleaded call to Mr Abu Adass’s home on Saturday 15 January 2005, which is analysed
paragraphs 5359 to 5364.
10072
Regarding their pleaded presence near the mosque, for example, see Prosecution final trial brief, paras 14, 76,
505-506, 535, 539-540, 543-544, 560, 731, 734, 1170, 1184.
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as the ‘COLA phase’, which is indeed why the Prosecution used the terminology; and in the overall
scheme of their communications, it could be viewed as ‘unusual’.
5300. The Trial Chamber has also calculated that the three mobiles had 59 connections to COLA
cells and those within 500 metres of the mosque between 10 December 2001 and 22 December
2004, namely:

•

Mr Oneissi’s Purple 095— there were 28 activations from 9 January 2003 to 22 December
2004, six times with COLA cells, and 22 times with other cells in the ‘vicinity’;

•

Mr Sabra’s attributed Purple 018—there were 19 activations to cells in the ‘vicinity’,
once in 2001, three times in 2002, once in 2003 and 12 times between April and December
2004. To COLA cells, the first time was twice in November 2004; and

•

Mr Merhi’s Purple 231—there were eleven activations to cells in the vicinity, between
August and October 2004, but never to COLA cells.

5301. The three Purple mobiles had the following 397 contacts with each other between 26
December 2002 and 22 December 2004, namely:

•

170 between Mr Oneissi’s Purple 095 and Mr Merhi’s Purple 231: 48 times in
September and October 2004; 16 times between 1 November and 22 December 2004; 19
times in 2003 times; and 87 times in 2004 before September;

•

190 between Mr Sabra’s attributed Purple 018 and Mr Merhi’s Purple 231: 27 times
in September and October 2004; 38 times between 1 November and 22 December 2004;
twice in 2002; 61 times in 2003; and, 62 times in 2004 before September; and

•

Thirty-six between Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018:
once in September and October 2004, six times between 1 November and 22 December
2004; 25 times in 2003; and, four times in 2004 before September.

5302. The Prosecution elevates the significance of the Purple mobiles’ activity in the ‘COLA
phase’ by arguing that Mr Sabra using his attributed Purple 018, and Mr Oneissi using his Purple
095 were present near the mosque more frequently than usual during late December 2004 and early
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January 2005. However, as the call data records are incomplete, it is difficult to ascertain how
correct this is, and Mr Platt himself was cautious in this respect.
5303. Mr Platt testified that before 1 August 2004 call data records for incoming voice calls and
incoming and outgoing text messages were unavailable for Alfa cells. Further, and significantly,
he felt uncomfortable stating that the users were not near the COLA cells from 2002 until
1 August 2004. The three Purple mobiles were all on the Alfa network.10073 Thus, any calculation
as to the frequency or infrequency of the Purple mobiles’ presence in their totality near the mosque
during the so-called ‘COLA phase’ is uncertain.
5304. The graph extracted from exhibit P1793, Mr Platt’s chronology slides, at paragraph 5223
above, reveals a ‘peak’ or ‘spike’ in activity in contact between Mr Oneissi’s Purple 095 and Mr
Sabra’s attributed Purple 018, that coincided with their mobiles connecting to the COLA cells.
5305. Nevertheless, even assuming that Purple 018’s and Mr Oneissi’s Purple 095’s comparative
use near the mosque peaked during late December 2004 and early January 2005, such evidence
would still be equivocal at best. The most it would establish—without more—is that the users of
these Purple mobiles were in the area of the mosque far more often than usual. The incomplete
call records also show that Mr Oneissi activated cells within a 500-metre radius of the mosque,
including the COLA cells, 27 times between August 2003 and 22 December 2004. This effectively
refutes the Prosecution’s theory that Mr Oneissi and Mr Sabra conducted their activity in an area
they had not previously frequented to avoid being recognised. 10074
5306. The ‘more’ that may have established their involvement would have been Mr Oneissi’s
identification as ‘Mohammed’ and its connection with Mr Abu Adass’s disappearance on Sunday
16 January 2005. However, once this is eliminated as probative evidence that can be used against
him—and Mr Sabra and Mr Merhi—combined with Witness 56’s evidence being admitted under
Rule 158, and thus not subject to cross-examination, the Prosecution’s case on what they were
doing there is irretrievably weakened. The case may have been stronger had Mr Ramadan and
Witness 56 testified.

10073
10074

See paras 2428, 2435, 2441, 2445, 3454, 3676, 3843.
Prosecution final trial brief, para. 531.
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5307. Of itself and without more, there is nothing necessarily criminal about the presence of Mr
Sabra’s attributed Purple 018 and Mr Oneissi’s Purple 095 in the mosque’s (wider) neighbourhood.
Nor about the communications between these two mobiles and with Mr Merhi’s Purple 231. It is
not the only reasonable inference available that Mr Oneissi’s and Mr Sabra’s unusual presence
there, if he was using mobile 018, was linked to the targeting of Mr Abu Adass and for the purposes
of the false claim of responsibility. Their presence, unusual or otherwise, may have been for other
reasons relating to the mosque, the Arab University or other locations in the surrounding area.
5308. The Trial Chamber stresses that the call data records before August 2004 are incomplete,
meaning that it is impossible to know how many times these mobiles connected to the COLA and
adjacent cells before then. The Oneissi Defence pointed out that before 1 August 2004 ‘it is simply
unknown which cell site was activated by 095 for 3728 out of a total of 8140 calls/SMS – i.e. no
less than 46% of all of 095’s’ call data records.10075
5309. Significantly, the mere activation of the COLA cells cannot establish precisely whether the
user of the mobile was in or at or even outside the mosque; it can only establish their presence in
the general area of cell activation. In this respect, it is highlighted that the Oneissi Defence’s
calculation of an area of 2.88 square kilometres surrounding the COLA mast in which the three
COLA cells offered predicted best server coverage is unchallenged. 10076
5310. The call data records only reveal when a mobile connected to a particular cell. They cannot
establish whether someone was in the cell sector either without their mobile or without using it.
The Trial Chamber has no evidence of the frequency, or otherwise, of Mr Oneissi’s and Mr Sabra’s
presence in the areas covered by those cells when their mobiles were not connecting to the cells.
When they were there, if at all—without their mobiles connecting to cells—is simply unknowable.
5311. Further, the activation of cells in southern Beirut shortly before or after the activation of
the COLA cells is consistent with Mr Oneissi driving through the area on the way to or from his
home in southern Beirut. Similarly, a twenty to sixty-minute gap between calls from a mobile
activating the same cells provides more than ample time for a mobile user to have left and returned

10075
10076

Oneissi Defence final trial brief, para. 193, referring to exhibits 4D323 and 4D324.
Oneissi Defence final trial brief, para. 212; see also exhibit 4D321, illustrating this.
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to reconnect to that cell. The call data records alone cannot prove that the mobile user remained
near the mosque.10077
5312. The Trial Chamber acknowledges that these (incomplete) call data records show a peak in
contact between the mobiles during December 2004 and January 2005. Despite this peak, it is
speculative to submit, using incomplete cell data, that Mr Oneissi’s and Mr Sabra’s presence, if he
was using Purple 018, in the areas covered by the COLA and adjacent cells in December 2004 and
January 2005 was unusual enough to be used to attribute criminal responsibility to them as part of
a conspiracy. The Trial Chamber here of course recognises that this is one aspect of the
Prosecution’s evidence, that must be considered within the totality of the evidence led against the
Accused, including what occurred on the afternoon of Monday 14 February 2005.
5313. The Prosecution also points to the calls between Mr Merhi’s attributed Green 071 and Mr
Badreddine’s Green 023 on 6 November, 23 and 27 December 2004, and on Sunday 2, Wednesday
12, Thursday 13, Friday 14, Saturday 15, Sunday 16 January and Thursday 20 January 2005.
Additionally, between 9 and 13 November 2004, Mr Merhi was in contact with Mr Oneissi’s
Purple 095 and Mr Sabra’s attributed Purple 018 a number of times. On 13 November 2004, Mr
Merhi called Mr Ayyash on his personal mobile 935.10078 Mr Sabra’s mobile 018 contacted Mr
Oneissi’s mobile 095 six times on 14, 16 and 17 November 2004. 10079
5314. In opening the case against Mr Merhi, the Prosecution argued that the increase in
communication between Mr Sabra and Mr Oneissi and the corresponding increase in contact
between Mr Merhi and Mr Sabra and Mr Oneissi is evidence that Mr Merhi ‘had taken steps to
assemble his team to advance the false claim of responsibility’. 10080
5315. The difficulty with this, however, is that there is no evidence connecting these calls with
anything related to Mr Abu Adass, the mosque, anyone called ‘Mohammed’, Mr Abu Adass’s
disappearance, the video or its making or its broadcast. And significantly, the last call between
Green 071, attributed to Mr Merhi, and Mr Badreddine on Green 023 was on Monday 7 February

10077
10078
10079
10080

Gary Platt, T. 23 March 2017, pp 45-46.
Exhibit P527, p. 98; exhibit P1261 (Call sequence table of mobile 935), p. 77.
See para. 5301.
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 45-47.
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2005, in circumstances which appear to be devoid of context. According to the Prosecution’s
opening against Mr Merhi, based on all of the evidence, at this point it can be inferred that:
there was no longer any further need for Mr Merhi and Badreddine to communicate, that
the false claim of responsibility materials including the video involving Abu Adass had
been prepared, and Mr Merhi and his team, including the accused Sabra and Oneissi, were
ready and waiting for the moment following the assassination when they were to fulfil the
final part of their role in the conspiracy.10081

5316. The Trial Chamber acknowledges, as is set out below at paragraphs 5373 to 5377 and 5481
to 5483, that the most suspicious calls between the two Green mobiles occurred on the morning of
Sunday 16 January 2005 around the time when Mr Abu Adass, on the Rule 158 evidence, left his
home for the last time. However, without the evidence connecting Mr Oneissi and Mr Sabra to Mr
Abu Adass, before or after that date—and most particularly that Mr Oneissi was ‘Mohammed’—
this series of calls rises to a level no higher than of coincidental suspicion.
5317. Accordingly, the Prosecution has not established beyond reasonable doubt that Mr Merhi,
Mr Oneissi and Mr Sabra participated in selecting Mr Abu Adass for the video in the pleaded
period of Wednesday 22 December 2004 to Friday 7 January 2005.

E.

Mr Abu Adass’s disappearance and surrounding events
1.

Introduction—the Prosecutor’s pleaded case against the three Accused

5318. Mr Merhi and Mr Oneissi are alleged, based upon the amended consolidated indictment,
to have been involved in Mr Abu Adass’s disappearance from his home on the morning of Sunday
16 January 2005.
5319. Regarding Mr Oneissi’s role, the Prosecutor pleads that ‘ONEISSI, prior to the attack and
under the coordination of MERHI participated in the disappearance of ABU ADASS for the
purpose of creating a false claim of responsibility’.10082
5320. Of Mr Merhi’s role, the Prosecutor pleaded that ‘ MERHI, prior to the attack, coordinated
the activities of ONEISSI and SABRA in order to identify and effect the disappearance of a
10081
10082

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 57-58.
Amended consolidated indictment, para. 3 (b).
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suitable individual, ABU ADASS, who would be used to make a video-taped false claim of
responsibility for the attack’.10083
5321. Mr Sabra’s role is pleaded as ‘SABRA, prior to the attack and under the coordination of

MERHI, participated with ONEISSI in identifying a suitable individual, ABU ADASS, who
would be used to make a video-taped false claim of responsibility to the attack’. 10084
5322. The Prosecutor also alleges that Mr Abu Adass left with Mr Oneissi, posing as
‘Mohammed’, on the morning of Sunday 16 January 2005, pleading that ‘At about 07:00, ABU
ADASS left his home to meet with ONEISSI calling himself “Mohammed”’.10085 The Prosecutor
does not specifically plead that Mr Sabra was involved in Mr Abu Adass’s disappearance, which
the amended consolidated indictment does not describe as an ‘abduction’; it does not allege that
he was abducted.
5323. The night before the disappearance, on Saturday 15 January 2005, the Prosecutor pleads,
‘At about 21:00, ONEISSI calling himself “Mohammed” called ABU ADASS on his family’s
landline phone at home, and the two agreed to meet early the next morning’. 10086 Further, Mr Merhi
coordinated Mr Oneissi’s actions, as is shown by mobile activity around the time of Mr Abu
Adass’s disappearance.10087
5324. The Prosecutor’s two pre-trial briefs plead that Mr Oneissi was involved in his
‘disappearance’10088 but do not allege his abduction; rather the words ‘disappearance’ and
‘disappeared’ are used.10089 Further, Prosecution counsel, in opening the case against Mr Ayyash,
Mr Badreddine, Mr Oneissi and Mr Sabra, did not allege an ‘abduction’. However, five months
later in June 2014, in opening the case against Mr Merhi, whose case was joined to that of the other

10083

Amended consolidated indictment, para. 3 (d).
Amended consolidated indictment, para. 3 (c).
10085
Amended consolidated indictment, para. 28
10086
Amended consolidated indictment, para. 27.
10087
Amended consolidated indictment, para. 3 (d).
10088
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 62, 114, 130;
Prosecution pre-trial submissions (Merhi case), annex A, paras 53, 105, 121.
10089
Prosecution pre-trial submissions (Merhi case), annex A, paras 53, 105, 108, 111-112, 116, 121, 139.
10084
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four Accused in February 2014 after the trial’s commencement, Prosecution lead counsel
specifically and repeatedly alleged that Mr Abu Adass was ‘abducted’. 10090
5325. The amended consolidated indictment does not plead that Mr Sabra participated in
abducting Mr Abu Adass. In relation to Mr Sabra’s role, the Prosecution’s lead counsel, but only
in the Merhi opening statement, said ‘I expect that on all the evidence it will be open to you to find
that Mr. Sabra had a different role to play in arranging the abduction of Abu Adass.’ Furthermore,
he stated, ‘I expect it will be open to you to infer on all the evidence that Mr. Oneissi and Mr.
Sabra worked as a team with Mr. Merhi to arrange the abduction and later the delivery of the false
claim of responsibility.’10091 Some ambiguity appears to be present here as to their roles.
5326. On their respective roles, Prosecution lead counsel said that:
Mr. Oneissi’s role was to befriend and gain the initial trust of Abu Adass. Mr. Sabra’s role
was to remain in the background and to gather information about Abu Adass and the
surrounding area in preparation for his abduction on the morning of the 16th of January. 10092

5327. The Prosecution’s final trial brief, however and without the intended Prosecution evidence
having changed between the opening and closing of the case,10093 positively asserts that Mr Abu
Adass ‘was abducted on 16 January 2005’.10094 In reality, though, the main difference between the
opening and the final trial submissions is that the Prosecution’s anticipated evidence substantially
weakened at trial; Witness 56 and Mr Ramadan did not testify, and the Prosecution, at the end of
the case, no longer positively asserted that a witness had identified Mr Oneissi as ‘Mohammed’.
5328. Despite this, in the final trial brief, it alleges that Mr Abu Adass was abducted—using the
terms ‘abduction’ and ‘disappearance’ interchangeably—but without providing facts supporting
the legal elements of the crime of abduction. The words ‘abducted’ and ‘abduction’ appear over
one hundred times in the brief. The final trial brief also submits that ‘ONEISSI’s use of Purple
095 and SABRA’s use of Purple 018 reflected their involvement in the recruitment and abduction
10090

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 39, 43-44, 50-54. (Mr G.
Cameron), for example, at p. 43 referring to ‘phase four’ of the conspiracy, arguing that ‘In this phase, Abu Adass is
abducted and the video of the false claim of responsibility on all the evidence can be inferred to have been prepared.’
10091
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 51-52 (Mr G. Cameron).
10092
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 52 (Mr G. Cameron).
10093
This is in the sense that the Trial Chamber received the statements of Witness 56 and Mr Ramadan under Rule
158, thereby accepting onto the trial record the evidence of the Prosecution’s case in respect of what it alleged.
10094
Prosecution final trial brief, para. 778.
Case No. STL-11-01/T/TC

1762 of 2642

18 August 2020

R333748

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

of ABU ADASS, under the coordination of MERHI using Purple 231.’10095 The Prosecution’s inhouse expert on criminal networks, Mr Gary Platt, in exhibit P1782, entitled ‘Narrative overview
of telephone activity and events relevant to the case for the Prosecution’, in positively asserting
that Mr Abu Adass had been kidnapped used the word ‘abduct’ and ‘disappear’, respectively 27
and 13 times.10096
5329. The Prosecution, in its opening against Mr Merhi and in its final trial submissions, may
have been using the term ‘abduction’ in a colloquial rather than a legal sense. Thus, the difference
between ‘abduction’ and ‘disappearance’ in this respect could be terminological. The Trial
Chamber also accepts that ‘effecting’ the disappearance of someone could include their abduction
or kidnapping, namely, holding a person against their will.
5330. These arguments therefore probably do not relate to a material fact, proof of which is
essential to a conviction, but rather to a fact in a chronology of events, namely that Mr Abu Adass
left his home at the behest of the Accused. In this sense, the manner in which Mr Abu Adass left
his home and came to be at the location of the filming of the video is not necessarily a material
fact. The elements of the crimes with which the Accused are charged concern the taping of the
claim of responsibility and its dissemination in four payphone calls on Monday 14 February 2005.
How Mr Abu Adass came to the location of the video is evidence of the pleaded material facts,
rather than a material fact. Conversely, the actual video-taping of the claim of responsibility could
be a material fact against the Accused if they were involved in its production, or more to the point,
if there was any evidence of this.
5331. The Prosecution’s final trial brief also attributes some roles and call activities—of Mr
Merhi’s, Mr Oneissi’s and Mr Sabra’s mobiles—relating to Mr Abu Adass’s disappearance in
early to mid-January 2005, similar to those pleaded in the amended consolidated indictment.10097
5332. On Mr Sabra’s role, the Prosecution urges the Trial Chamber to make findings on his
involvement in Mr Abu Adass’s disappearance from the following categories of evidence. These
are, first, Mr Sabra’s Purple mobile 018’s unusual use in the vicinity of the Arab University

10095

Prosecution final trial brief, para. 9. See also paras 1183, 1184.
His aide-memoire, exhibit P1780 (Chronology of relevant events), used ‘abduction’ nine times.
10097
Prosecution final trial brief, paras 504-505 (iii)-(vii), 549-559, 593, 599, 759-760, 762-781, 1170-1172, 17771178, 1183-1185; Prosecution closing submissions, T. 14 September 2018, pp 18-19, 21, 24-25, 65-72.
10096
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Mosque in late December 2004 to early January 2005, before Mr Abu Adass’s ‘abduction’.
Second, there are the Green and Purple hierarchical calls from Wednesday 12 January to Saturday
15 January 2005. And, third, there is the inactivity of the Purple mobiles, including Mr Sabra’s
Purple 018, on Sunday 16 January 2005, the day of Mr Abu Adass’s ‘abduction’. 10098
5333. The Trial Chamber, however, is not prepared to make a finding that Mr Sabra was directly
involved in some way in Mr Abu Adass’s alleged ‘abduction’ on Sunday 16 January 2005 in the
absence of a pleading to that effect providing notice to the Defence and positive evidence from
which it could draw such a conclusion. The second of these is obvious.

2.

Mr Abu Adass’s disappearance on Sunday 16 January 2005
(a)

Introduction

5334. The Prosecution argues that Mr Sabra, Mr Merhi and Mr Oneissi’s involvement in Mr Abu
Adass’s ‘abduction’ on Sunday 16 January 2005 was shown by the following. These are first,
the Green and Purple ‘hierarchical’ call flows from Wednesday 12 January to Saturday 15

January 2005. The second is of telephone calls to the Abu Adass home on the evening of
Saturday 15 January 2005 from ‘Mohammed’.
5335. The third is of the inactivity of the Purple mobiles on Sunday 16 January 2005 when there
were no calls between Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018. The fourth is the activity of the Green mobiles that day, namely, that of Mr Abu
Adass’s disappearance.
5336. The fifth is of telephone calls to the Abu Adass household on Monday 17 January 2005
by ‘Mohammed’. The sixth is of Purple mobile call patterns on Monday 17 January 2005, around
when the Abu Adass household received the calls from ‘Mohammed’. The seventh is of Mr Taysir
Abu Adass reporting Mr Abu Adass missing on Wednesday 19 January 2005.

10098

Prosecution final trial brief, paras 533-537, 539, 543-551, 554, 557, 559, 578, 593, 735, 759-760, 776-777, 11841186, 1191; Prosecution closing submissions, T. 14 September 2018, pp 18-19, 21, 24-25.
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5337. Another consideration is of Mr Khaled Taha’s travel movements on Saturday 15 and
Sunday 16 January 2005. The Trial Chamber has examined the evidence concerning this because
the Sabra Defence ran a positive defence that he was involved in the plot to assassinate Mr Hariri.
5338. The Trial Chamber did not receive any evidence on the creation of the video and the letter,
including who made them, when they were made and where they were created. Similarly, no Party
presented any positive evidence of what happened to Mr Abu Adass after his disappearance and
the making of the video. The Prosecution argued in its final trial that it must be assumed that Mr
Abu Adass was murdered,10099 resulting in the Trial Chamber posing the following written
question to the Prosecution:
Paragraph 1047 of the Prosecution brief refers to the abduction and ‘presumed murder’ of
Mr Ahmed Abu Adass (see also the Sabra brief at paragraph 53). Is it intended to suggest
that Mr Merhi, Mr Oneissi and Mr Sabra are implicated in this? And, if so, where is the
supporting evidence?10100

5339. In closing oral arguments, Prosecution counsel responded that no finding on this issue was
necessary.10101
5340. The Trial Chamber received no forensic evidence relating to the video, letter and its
envelope; nor evidence of the chain of custody of these items following their provision by Mr ElSayyed to the judicial investigating judge, Judge Abou Arraj. Mr Michael Taylor, the
Prosecution’s former Chief of Investigations, believed that fingerprints had been requested from
the Lebanese Ministry of Interior to compare against those on the tape’s packaging, but there is no
evidence about the outcome of any such investigations, if indeed they took place.
(b)

Evidence of mobile activity
i.

Purple mobile activity on Monday 10 January 2005

5341. After a period of two days without mobile activity between the Purple mobiles, on Monday
10 January 2005 they had limited contact with each other.10102 At 10:51 that day, Mr Oneissi’s
10099

Prosecution final trial brief, para. 1047.
Questions for closing submissions, para. 18.
10101
Prosecution closing submissions, T. 11 September 2018, pp 29-30.
10102
Exhibit P527 (Call sequence table of Purple 231), p. 109; exhibit P1221 (Call sequence table of Purple 018),
pp 283-284; exhibit P1223 (Call sequence table of Purple 095), pp 261-262; Gary Platt, T. 9 February 2017, pp 5110100
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Purple 095 called Sabra’s attributed Purple 018 for 16 seconds. 10103 At 11:32, Mr Merhi’s Purple
231 called Mr Sabra’s attributed Purple 018 for 84 seconds. 10104
ii.

Intensified Green mobile calls and ‘hierarchical’ Green-Purple call
flows between Wednesday 12 January and Saturday 15 January 2005

5342. Mr Platt’s evidence was that Wednesday 12 January 2005 was the first day of a five-day
period when calls between Mr Merhi’s Green 071 and Mr Badreddine’s Green 023 increased in
number.10105 Mr Platt noted that only three of the eighteen calls between Green 071 and Green 023
from 13 October 2004 onwards were initiated by Green 023, and two of these were on Wednesday
12 January 2005.10106 The number of Green calls is illustrated below in a graph.

52; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 577, 584, 586-588. See also exhibit P1782
(Narrative overview of telephone activity and relevant events), paras 504, 517, 524-525. Associate Purple 375 called
Purple 095 on 8 January 2005 and twice Purple 018 on 9 January 2005. Purple 231 called Associate Purple 744,
attributed to Mr Merhi’s brother on 8 January 2005. Exhibit P1339 (Call sequence table of Associate Purple 375), pp
33-34; exhibit P1342 (Call sequence table of Associate Purple 744) p. 69.
10103
Exhibit P1221, p. 284; exhibit P1223, p. 262.
10104
Exhibit P527, p. 109; exhibit P1221, p. 284.
10105
Gary Platt, T. 9 February 2017, pp 85-86; exhibit P1205 (Call sequence table of Green 071), pp 8-9; exhibit
P1211 (Call sequence table of Green 023), p. 4. See also exhibit P1782, paras 544-545.
10106
Gary Platt, T. 9 February 2017, pp 87-88; exhibit P1205, pp 8-9; exhibit P1211, pp 3-5. See also exhibit P1782,
para. 547.
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Exhibit P1807 (Chronology PowerPoint presentation – 1 January 2005 to 17 January 2005),
slide 270
5343. Mr Platt added that a ‘hierarchical call flow’, meaning a tight sequence of calls, between
the Green and the Purple mobiles also occurred first on 12 January 2005.10107 He explained that
these were Green mobile calls followed immediately by calls from Mr Merhi’s Purple 231 to other
Purple mobiles.10108
5344. On Wednesday 12 January 2005, at 20:20, Mr Badreddine’s Green 023 called Mr Merhi’s
attributed Green 071. The call lasted 101 seconds. Mr Badreddine’s mobile connected to
CARACA2 in north-west Beirut and Mr Merhi’s mobile connected to BRAJNE2 in southern
Beirut.10109 At 20:22, Mr Merhi’s Purple 231 called Associate Purple 744, which Prosecution
analyst Mr Andrew Donaldson linked to Mr Merhi’s brother and which, according to Mr Platt,

10107

Gary Platt, T. 9 February 2017, pp 86-87; exhibit P2133 (Combined call sequence table of Green 071, Purple 231
and Grey mobile), p. 46. See also exhibit P1782, para. 546.
10108
Gary Platt, T. 9 February 2017, pp 86-90.
10109
Exhibit P1211, p. 4; exhibit P1205, p. 8.
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also had contact with other Purple mobiles.10110 Both mobiles activated cells in southern
Beirut.10111
5345. Mr Platt testified that in his opinion, the length of the Green mobile call and the fact that
the two mobiles were far apart shows that Mr Merhi and Mr Badreddine had a conversation. 10112
5346. On Thursday 13 January 2005, at 19:50, Mr Merhi’s attributed Green 071 called Mr
Badreddine’s Green 023. The call lasted for almost twenty minutes.10113 In Mr Platt’s view, a
significant event or urgency meant that the users broke protocol and spoke at unusual length. 10114
5347. On Friday 14 January 2005, at 19:55, Mr Merhi’s attributed Green 071 made a threeminute call to Mr Badreddine’s Green 023. Mr Merhi’s mobile activated a cell in southern Beirut,
while Mr Badreddine’s mobile activated a cell near Jounieh.10115
5348. At 19:59, Mr Merhi’s Purple 231 called Associate Purple 744, linked to Mr Merhi’s
brother. Both mobiles activated cells in southern Beirut.10116 At 20:00, Mr Merhi’s Purple 231
called Mr Sabra’s attributed Purple 018, both activating cells in southern Beirut. 10117 At 20:01 and
20:04, Purple 018 called Mr Oneissi’s Purple 095. Both mobiles connected to cells in southern
Beirut.10118 Mr Platt testified that the Green mobile call was unusually long and concluded that it
had triggered the calls on the Purple mobiles.10119 Around midday, Mr Merhi’s Purple 231, his

10110

Gary Platt, T. 9 February 2017, p. 90; exhibit P2133, p. 46.
Mr Merhi’s Purple 231 activated BRAJNE2, Associate Purple 744 activated HARA2. Exhibit P527, p. 110;
exhibit P1342, p. 70.
10112
Gary Platt, T. 9 February 2017, pp 88-90. See also exhibit P1807 (Chronology PowerPoint presentation – 1
January 2005 to 17 January 2005), slides 277-280.
10113
For this call Green 071 activated SFEIR3 in south Beirut, Green 023 used GHAZIR2 in Jounieh. Mr Badreddine’s
personal mobile 663 activated Sfeir_B in southern Beirut at 21:05. Purple 231 called Associated Purple 744, attributed
to Mr Merhi’s brother, at 12:35 and was inactive between a call at 14:07 and an incoming service SMS at 19:47.
Exhibit P1205, p. 8; exhibit P1211, p. 4; exhibit P1310 (Call sequence table of mobile 663), p. 3163; exhibit P527,
p. 110.
10114
Gary Platt, T. 13 February 2017, pp 28-29; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 612614. See also exhibit P1782, para. 555.
10115
Green 071 used BRAJNE2, Green 023 activated JOUNIE3. Exhibit P1205, p. 8; exhibit P1211, p. 4.
10116
Mr Merhi’s Purple 231 activated BRAJNE2, Associate Purple 744 activated BIRABD3. Exhibit P527, p. 110;
exhibit P1342, p. 71.
10117
Mr Merhi’s Purple 231 activated BRAJNE2, Mr Sabra’s Purple 018 activated HARA2. Exhibit P527, p. 110;
exhibit P1221, p. 285.
10118
Mr Sabra’s Purple 018 connected to HARA2 for both calls; Mr Oneissi’s Purple 095 used SFEIR2/BRAJNE2
(20:01) and BRAJNE2 (20:04). Exhibit P1221, p. 285; exhibit P1223, p. 264.
10119
Gary Platt, T. 13 February 2017, pp 90-93; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 631633. See also exhibit P1782, para. 579; exhibit P1807, slides 315-321.
10111
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brother’s Associate Purple 744 and the unattributed Associate Purple 375 used different cells
outside Beirut along the Anjar-Beirut highway.10120
5349. On Saturday 15 January 2005, Mr Sabra’s attributed Purple 018 and Mr Oneissi’s Purple
095 activated the BLISS1 and BLISS2 cells in western Beirut, in the afternoon.10121 Later in the
afternoon, both mobiles were active in SFEIR3, in the southern suburbs of Beirut, around the same
time, Purple 095 at 17:07 and Purple 018 at 17:18.10122 Mr Oneissi’s Purple 095 was not in contact
with the other Purple mobiles on this day. 10123 At 18:52, Mr Merhi’s Purple 231, using SINFIL3,
called Purple 018, which activated SFEIR3 again.10124 Following this call, Mr Merhi’s Purple 231
was inactive for over 48 hours.10125
5350. The cell usage by Purple 018 and Mr Oneissi’s Purple 095, as mapped in court in the
snapshot from the electronic presentation of evidence below, was irregular in western Beirut. 10126
Mr Platt considered the mobiles’ simultaneous inactivity, common cell usage and the absence of
calls between the two as consistent with them being together in west and south Beirut that day. 10127

10120
Gary Platt, T. 13 February 2017, p. 87; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 630;
exhibit P527, p. 110; exhibit P1342, p. 70; exhibit P1339, p. 35. See also exhibit P1782, para. 575.
10121
Exhibit P1221, p. 285; exhibit P1223, p. 264; Gary Platt, T. 14 February 2017, pp 13, 19; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 643; exhibit P1814 (Electronic presentation of evidence snapshots showing
coverage of BLISS1, BLISS2 and JEANNE2), pp 1, 3 (snapshots 73-74). See also exhibit P1782, para. 584.
10122
Exhibit P1221, p. 285; exhibit P1223, p. 264; Gary Platt, T. 14 February 2017, p. 21; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 644. See also exhibit P1807, slide 352.
10123
Exhibit P1223, p. 264.
10124
Purple 231 made its first call on 15 January 2005 at 14:30 when it contacted Associate Purple 744 for a 16-second
call, two minutes later it called Purple 018. Exhibit P527, p. 110; exhibit P1221, p. 285; Gary Platt, T. 14 February
2017, p. 23; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 646-647. See also exhibit P1782,
paras 584-585; exhibit P1807, slide 354.
10125
Associate Purple 375 used SFEIR3 for its last three calls of the day between 18:12 and 21:17, after which it
became inactive for the following three days. Associate Purple 744 activated SFEIR1 and SFEIR3 for calls between
18:54 and 20:01, when it, too, came to be unused until 18 January 2005. Exhibit P527, p. 110; exhibit P1339, p. 35;
exhibit P1342, p. 71; Gary Platt, T. 14 February 2017, pp 23, 43-44, 47, 53-54; exhibit P1783 (Expert report of Gary
Platt – Chronology), para. 648. See also exhibit P1782, paras 589-590; exhibit P1807, slides 355-356.
10126
Gary Platt, T. 14 February 2017, pp 14-15, 19.
10127
Gary Platt, T. 14 February 2017, pp 19-21. The meeting in the area of the SFEIR3 cell potentially also involved
Associate Purple 744 and Associate Purple 375. Gary Platt, T. 14 February 2017, pp 21, 47. See also exhibit P1807,
slides 355-356.
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Exhibit P1814 (Electronic presentation of evidence snapshots), snapshot 73
5351. The same day, Mr Merhi’s attributed Green 071 made two calls to Mr Badreddine’s
Green 023.10128 One of these was a 31-second call at 18:51, when Green 071 used SINFIL3 at the
end of the call and Green 023 activated FURN3, which provided best server coverage for the
Samino Jewellery store, in which Mr Badreddine had an interest under the alias of Sami Issa. 10129
The other was at 23:40 when Mr Merhi’s attributed Green 071, using SFEIR3, called Mr
Badreddine’s Green 023, which activated OUYOUN3 in Faraya.10130
5352. Mr Platt also noted that Mr Merhi’s attributed Green 071’s call to Mr Badreddine’s
Green 023 at 18:51 followed a short, fifteen-second call made at 18:49 from Mr Badreddine’s
sequential mobile 944 to the Al-Rassoul Al-Aazam Hospital, the ‘Great Prophet Hospital’.10131 The

10128

Exhibit P1205, p. 9; exhibit P1211, p. 4.
Gary Platt, T. 14 February 2017, pp 21-23; exhibit P1205, p. 9; exhibit P1211, p. 4; exhibit P1783 (Expert report
of Gary Platt – Chronology), para. 646. See also exhibit P1782, para. 586; exhibit P1807, slide 354.
10130
Exhibit P1205, p. 9; exhibit P1211, p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 661.
See also exhibit P1782, para. 588.
10131
Gary Platt, T. 14 February 2017, p. 22; exhibit P1287 (Call sequence table of mobile 944), p. 108; exhibit P1606
(Subscriber note for landline 206). See also exhibit P1807, slides 353-354.
10129
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hospital was a common contact of Mr Badreddine’s sequential mobile 944, Mr Ayyash’s personal
mobiles 170 and 091 and Mr Merhi’s Purple 231.10132
5353. On certain dates, such as Saturday 15 January 2005, a pattern emerged, namely, of calls to
the hospital from non-network mobiles followed shortly afterwards by calls between the Green
mobiles.10133 Mr Platt concluded that the calls to the hospital were to transmit messages between
the users of the network mobile telephones, such as the Green mobiles, to another mobile.10134
However, he acknowledged that—in the absence of evidence how the hospital communicated with
the Accused—it was equally plausible that the mobile users called there for other reasons. 10135
5354. Mr Platt also drew attention to the close proximity of Mr Merhi’s Green 071 and
Purple 231 to Mr Badreddine’s Green 023 during the calls at 18:51 and 18:52. In his view, this
was consistent with the three mobiles being close to Mr Badreddine’s (as Sami Issa) Samino
Jewellery shop.10136
5355. Mr Platt observed that the area that SINFIL3 covered—which is in central-eastern Beirut—
was not frequented regularly by Green 071 and Mr Merhi’s personal mobile Purple 231.10137 He
concluded that this was consistent with the users of Green 071/Purple 231, namely Mr Merhi, and
Green 023, Mr Badreddine, arranging and meeting in the shop’s vicinity. 10138
5356. Mr Platt highlighted what he viewed as a hierarchical call flow pattern between the call
from Mr Merhi’s Green 071 to Mr Badreddine’s Green 023, followed within a minute by a call
from Mr Merhi’s Purple 231 to Purple 018.10139 This was at 18:51, when Green 071 called Mr
Badreddine’s Green 023 for 31 seconds.10140 At 18:52, Mr Merhi’s Purple 231 called Mr Sabra’s

10132
Gary Platt, T. 13 February 2017, pp 70-72; exhibit P2023.3 (Attribution report of Andrew Donaldson regarding
Mr Badreddine); para. 280; exhibit P2026.2 (Attribution report of Andrew Donaldson regarding Mr Ayyash), paras
192, 254, annex E (ERNs D0537569, D0537573); exhibit P1962.1 (Attribution report of Andrew Donaldson regarding
Mr Merhi), para. 44.
10133
Gary Platt, T. 13 February 2017, pp 68, 71-73.
10134
Gary Platt, T. 13 February 2017, pp 71-73.
10135
Gary Platt, T. 24 February 2017, pp 13-14, T. 6 March 2017, pp 96-97.
10136
Gary Platt, T. 14 February 2017, pp 21-23. See also exhibit P1807, slide 354.
10137
Gary Platt, T. 14 February 2017, pp 24-25.
10138
Gary Platt, T. 14 February 2017, pp 25, 32, 41-45. See also exhibit P1815 (Electronic presentation of evidence
snapshots mapping calls using FURN3, FurnChebbak_C, Tehwita_C).
10139
Gary Platt, T. 14 February 2017, pp 22-23; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 638639, 646-647. See also exhibit P1782, para. 585.
10140
Exhibit P1205, p. 9; exhibit P1211, p. 4.
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attributed Purple 018.10141 After this call, Mr Merhi’s Purple 231 was inactive for over 48
hours.10142
5357. On Sunday 16 January 2005, the only call to or from the three Purple mobiles was a call
three minutes after midnight by Mr Sabra’s attributed Purple 018.10143 Mr Platt testified that this
inactivity was consistent with Mr Merhi and Mr Badreddine—during their meeting on Saturday
15 January 2005— having decided something about the abduction of Mr Abu Adass, which was
to take place the following day.10144
5358. In contrast to the Purple mobiles, Green 071 and Mr Merhi’s Grey mobile were active on
Sunday 16 January 2005. Green 071 called Mr Badreddine’s Green 023 five times between 06:19
and 09:00.10145 Mr Platt testified that, in his opinion, these calls related to Mr Abu Adass’s
abduction and some operational purpose required Mr Badreddine to return to Beirut from
Faraya10146 during this time, although he was not directly involved in the abduction himself.10147
In the evening at 18:37, Mr Merhi’s personal Grey mobile made a call after receiving two text
messages, at 18:36. The mobile activated SFEIR3, in southern Beirut, near his home. 10148
iii.

Telephone calls to the Abu Adass landline on Saturday 15 January
2005

5359. The Trial Chamber heard evidence about alleged telephone calls on Saturday 15 January

2005—from ‘Mohammed’ and Mr Khaled Taha.
5360. Witness 56 stated in five statements that Mr Abu Adass received a telephone call on the
Abu Adass family landline in the evening of Saturday 15 January 2005 between 20:30 and

10141

Exhibit P527, p. 110.
Exhibit P527, p. 110; Gary Platt, T. 14 February 2017, pp 23, 25; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 648.
10143
Gary Platt, T. 13 February 2017, p. 92, T. 14 February 2017, pp 53-54; exhibit P527, p. 110; exhibit P1221,
p. 285; exhibit P1223, p. 264. See also exhibit P1807, slides 375-378.
10144
Gary Platt, T. 14 February 2017, pp 43-44.
10145
Exhibit P1205, p. 9; exhibit P1211, p. 4; Gary Platt, T. 14 February 2017, pp 73-76; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 662, 666-667, 669. See also exhibit P1782, para. 604; exhibit P1807, slides 379397.
10146
Mr Badreddine frequently visited Faraya. Witness PRH416, T. 2 December 2015, pp 71, 79-80.
10147
Gary Platt, T. 14 February 2017, pp 79-80.
10148
Exhibit P2144 (Call sequence table of the Grey mobile), pp 55-56.
10142
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21:00.10149 In two accounts the caller is described as ‘Mohammed’. 10150 In another two statements,
Mr Abu Adass told the witness that the caller was ‘Mohammed’,10151 while in the fifth, Mr Abu
Adass is described as having received a telephone call on 15 January 2005, but without
identification.10152
5361. The witness believed that the call was made from a public telephone, although the reasons
given differed slightly.10153 Witness 56 consistently stated that ‘Mohammed’ had told Abu Adass
that he would collect him at 07:00 the following morning.10154 However, the account varied of
what ‘Mohammed’ had told Mr Abu Adass about the proposed trip. In three versions, he had told
Mr Abu Adass that he had an unknown surprise for him; 10155 while in a fourth, ‘Mohammed’ had
said he wanted to show Mr Abu Adass an apartment.10156 In a fifth, ‘Mohammed’ had told Mr Abu
Adass he would take him out.10157
5362. Mr Ramadan stated that he was informed that someone had called Mr Abu Adass, telling
him that he (the caller) had found a house in the Arab University area. He was going to get married
there, he wanted Mr Abu Adass to see the house or the apartment and had a surprise for him. 10158

10149

Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 4; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), p. 1; exhibit P2132 (Statement of Witness PRH056, dated 1 July
2010), paras 16, 18; exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3; exhibit 5D477 (Statement
of Witness PRH056, 1 October 2005), p. 2. In another statement, Witness PRH056 stated that Mr Abu Adass told her
the day before he disappeared that he would be meeting ‘Mohammed’, but did not make reference to a telephone call.
Exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 1.
10150
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 4; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), p. 1.
10151
Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), paras 16, 20; exhibit 5D510 (Statement of
Witness PRH056, 15 February 2005), p. 3.
10152
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 2.
10153
Exhibits P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005) and 5D477 (Statement
of Witness PRH056, 1 October 2005), p. 1; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007),
para. 144 (p. 11); exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 17.
10154
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 4; exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July
2005), p. 3.
10155
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 4; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 124
(p. 9).
10156
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 3.
10157
Exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), p. 1.
10158
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), pp 13-14.
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In a television interview, Mr Abu Adass’s sister stated that ‘Mohammed’ called the house once on
the evening before Mr Abu Adass’s disappearance.10159
5363. In two statements, Witness 56 stated that Mr Abu Adass received an additional call on
Saturday 15 January 2005, from Mr Khaled Taha.10160 In another statement, the witness said that
there was no telephone call after the call from ‘Mohammed’.10161 A call sequence table of the Abu
Adass family landline shows no calls to or from it on 15 January 2005. 10162
5364. A representative from Ogero, the telecommunications company providing landline services
in Lebanon, Witness PRH709, stated that landline-to-landline call data records were generated and
stored only from 1 January 2006. Before then, such records were incomplete and only generated
if there was a test run on a specific line.10163
iv.

Mr Abu Adass’s departure on Sunday 16 January 2005

5365. In the early morning of Sunday 16 January 2005, Mr Abu Adass attended the dawn
prayers at the nearby Arab University Mosque and returned home. 10164 The dawn prayers that day
were at 05:15.10165
5366. Witness 56 stated that Mr Abu Adass then left the house at around 07:00. 10166 Witness 56’s
account of Mr Abu Adass’s departure varied in some regards. In one statement, the witness said
that Mr Abu Adass left with a man called ‘Mohammed’.10167 However, according to another
statement, the witness did not think that anyone had seen the man with whom Mr Abu Adass had
left.10168

10159

Exhibit P761.1 (Transcript of television programme regarding Mr Abu Adass), pp 1, 17.
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 227 (p. 19); exhibit P2132
(Statement of Witness PRH056, dated 1 July 2010), para. 18. In the first statement, exhibit P2131, the witness stated
that this additional call was received before the call from ‘Mohammed’, while in the latter, exhibit P2132, the witness
was unsure of the order of the calls.
10161
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3.
10162
Exhibit 5D555 (Call sequence table of the Abu Adass family landline), p. 4.
10163
Exhibit P1777 (Consolidated witness statement on behalf of Ogero with annexes 1-9), paras 14-16, 18, 21, 79;
Witness PRH711, T. 10 January 2017, pp 49-52, 54-56; Witness PRH709, T. 11 January 2017, pp 33-36, 39-45;
Toufic Chebaro, T. 12 January 2017, p. 16.
10164
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 4.
10165
According to the open source information referred to at footnote 9917.
10166
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 1; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), p. 4.
10167
Exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), pp 1-2.
10168
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 117-118 (p. 9).
10160

Case No. STL-11-01/T/TC

1774 of 2642

18 August 2020

R333760

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

5367. Witness 56 also stated that Mr Abu Adass had said that ‘Mohammed’ would be picking
him up in his car,10169 but in another statement, was unsure whether ‘Mohammed’ used a car when
he came on 16 January 2005.10170 Witness 56 also stated that a car horn was heard before Mr Abu
Adass left the house, but later that there had been no car horns before his departure.10171 Witness
56 stated variously that when he left the house, Mr Abu Adass was wearing brown clothing,10172
white robes10173 and ‘regular’ clothes.10174 The witness stated both that Mr Abu Adass bade
farewell to his family,10175 and that he left without saying goodbye.10176 The witness also stated
first that Mr Abu Adass took nothing at all with him; 10177 and then later, that he took his wallet and
identification.10178
5368. According to his father, Mr Abu Adass said that he was leaving with someone but did not
give that person’s name.10179
5369. Mr Ramadan stated that Mr Abu Adass’s family contacted him the same day Mr Abu Adass
disappeared, at around 21:00, telling him that Mr Abu Adass had left the house around 07:30 with
another person. The two had still not come back by the time the family called Mr Ramadan. 10180
5370. Witness 87 stated that Mr Taysir Abu Adass told him that Mr Abu Adass went with
someone ‘on the pretext that Ahmad was looking for a house for him’, but without saying where
they were going.10181
5371. The call sequence table for the Abu Adass family’s landline shows four calls from two
different numbers on this day. The first and the last calls were from a mobile number that appears
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Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 20.
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 6.
10171
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3.
10172
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 1.
10173
Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 20.
10174
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 2.
10175
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 4.
10176
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 6.
10177
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 3; exhibit 5D477 (Statement of Witness
PRH056, 1 October 2005), p. 6.
10178
Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 19.
10179
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 4.
10180
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), pp 13-14; exhibit 5D470 (Statement of
Ziad Ramadan, Syrian authorities, 8 November 2005), pp 14-15.
10181
Exhibit 4D212 (Statement of Witness PRH087, undated), p. 3; exhibit 4D213 (Statement of Witness PRH087,
dated 28 April 2005), p. 3.
10170
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to be a regular contact of the landline. Two calls from number 367 at 19:33 and 19:35 were the
only calls from that number during the period of 1 December 2004 to 28 February 2005. 10182
v.

Cessation of Purple mobile activity and increased Green mobile
activity on Sunday 16 January 2005

5372. On Sunday 16 January 2005, the day that Mr Abu Adass left his home for the last time
after attending the mosque for prayers, save for a call by Purple 018 three minutes after midnight,
there were no calls on the three Purple and the two Associate Purple mobiles that day. 10183
5373. By contrast, Mr Merhi’s attributed Green 071 was active. It called Mr Badreddine’s
Green 023 five times between 06:19 and 09:00.10184 Green 023 used the OUYOUN3 cell in Faraya
for the call at 06:19, GANOUM3 at 07:40,10185 MIKAEL2 and HARA1 at 07:46 and ROUEIS3 in
Haret Hreik at 08:25 and at 09:00.10186
5374. The second and longest call, at 07:40, was just over one minute.10187 After the fifth call,
Green 023 was inactive for the remainder of the day, and Green 071 neither made nor received
calls for another four days, until Thursday 20 January 2005.10188
5375. Mr Philips and Mr Platt calculated that almost thirty per cent of the eighteen calls between
Mr Badreddine’s Green 023 and Mr Merhi’s attributed Green 071 from 13 October 200410189
occurred in less than three hours on Sunday 16 January 2005. 10190
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Exhibit 5D555, p. 4. See also Gary Platt, T. 7 April 2017, pp 55-56.
Exhibit P527 (Call sequence table of Purple 231), p. 110; exhibit P1221 (Call sequence table of Purple 018),
p. 285; exhibit P1223 (Call sequence table of Purple 095), p. 264; exhibit P1339 (Call sequence table of Associate
Purple 375), p. 35; exhibit P1342 (Call sequence table of Associate Purple 744), p. 71.
10184
Exhibit P1205 (Call sequence table of Green 071), p. 9; exhibit P1211 (Call sequence table of Green 023), p. 4;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 662, 666. See also exhibit P1782 (Narrative overview
of telephone activity and relevant events), para. 604.
10185
Mr Badreddine’s personal mobile 663 activated the equivalent Touch cell at 7:42, JisrBasha_B. Exhibit P1310
(Call sequence table of mobile 663), p. 3170. See also exhibit P1807 (Chronology PowerPoint presentation – 1 January
2005 to 17 January 2005), slide 389.
10186
Exhibit P1211, p. 4; Gary Platt, T. 14 February 2017, p. 73; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 669. See also exhibit P1782, para. 609.
10187
Exhibit P1205, p. 9; exhibit P1211, p. 4.
10188
Exhibit P1205, p. 9; exhibit P1211, p. 4.
10189
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green
network’, (3) ‘Usage’.
10190
John Edward Philips, T. 6 September 2016, pp 68-71; exhibit P1116 (Expert report of J. E. Philips, ‘Mission
phones?’ – Green mobiles, dated 3 May 2015), paras 7.5.2.5 (p. 35), 7.5.5.8 (p. 51); exhibit P1205. See also exhibit
P1782, para. 605.
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5376. For Mr Platt, the early morning calls were unusual for Green 071 and Green 023. This
suggested urgency and resulted in Mr Badreddine’s Green 023 travelling to Beirut that day.10191
He found the call pattern consistent with Mr Merhi’s attributed Green 071 providing updates on
the ‘abduction’ of Mr Abu Adass to Mr Badreddine’s Green 023; it was also consistent with Mr
Badreddine keeping away from this event due to his organisational position.10192 The call activity
of Green 071 and Green 023 also suggested to Mr Platt that Mr Abu Adass’s ‘abduction’ was
completed by 09:00, and that the users of the two Green mobiles met at that time. 10193
5377. Mr Platt highlighted two short successive calls by Mr Badreddine on his sequential
mobile 944, using the SABRA2 cell at 07:59 and 08:00, to Al-Rasoul Al-Aazam (Great Prophet
Hospital) in between the calls from Green 071 to Green 023 at 07:46 and 08:25.10194 He explained
that this fitted his theory of using the hospital to leave a message to call back, which may have
been necessary if Mr Merhi’s Green 071 was switched off.10195
5378. Mr Platt observed that this was the only day since 1 September 2004 that Mr Sabra’s
attributed Purple 018, Mr Oneissi’s Purple 095, Mr Merhi’s Purple 231, the unattributed Associate
Purple 375 and Associate Purple 744—attributed to Mr Merhi’s brother, Mr Abbas Habib Merhi—
were simultaneously inactive for over 24 hours.10196 In Mr Platt’s opinion, this was consistent with
an operational need for these mobiles not to be used on Sunday 16 January 2005, so that they were
not traced or lost.10197 Mr Merhi’s Grey mobile, however, was active. Connecting to SFEIR3 in
the evening, it received two text messages from a number at 18:36, after which it called the same
number at 18:37.10198

10191
Gary Platt, T. 14 February 2017, pp 77-79; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 666669. See also exhibit P1782, para. 609.
10192
Gary Platt, T. 14 February 2017, pp 73, 78-81, 83, 92; exhibit P1783 (Expert report of Gary Platt – Chronology),
paras 666-669.
10193
Gary Platt, T. 14 February 2017, pp 80-81, 83, 92-95. See also exhibit P1782, para. 611; exhibit P1807,
slides 395-396.
10194
Gary Platt, T. 14 February 2017, pp 74-76; exhibit P1287 (Call sequence table of mobile 944), p. 108; exhibit
P1606 (Subscriber note for landline 206). See also exhibit P1807, slides 392-393.
10195
Gary Platt, T. 14 February 2017, pp 74-76.
10196
Gary Platt, T. 14 February 2017, pp 59-60, 64-65; exhibit P1782, para. 603. See also exhibit P1807, slides 375,
378.
10197
Gary Platt, T. 14 February 2017, pp 64-66, 68-70.
10198
Exhibit P2144 (Call sequence table of the Grey mobile), pp 55-56.

Case No. STL-11-01/T/TC

1777 of 2642

18 August 2020

R333763

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

vi.

Telephone calls to the Abu Adass home on Monday 17 January 2005

5379. The Prosecution, in its final trial brief, submits that the Abu Adass family ‘received two
calls from his abductors’, on Monday 17 January 2005.10199 At around 07:00 or 07:30 that day,
namely the day following Mr Abu Adass’s disappearance, a man with a Lebanese accent called
the Abu Adass’s family landline and said he was ‘the one who went with Ahmad’.10200
5380. The caller said that he was with Mr Abu Adass in Tripoli, and they had not returned the
previous day because their car had broken down. They were waiting for a repair and would return
to Beirut that afternoon.10201 The caller said that Mr Abu Adass had not called because he was still
in an apartment with no telephone, and the caller was at the car workshop. 10202 The caller refused
an offer to have someone pick up Mr Abu Adass.10203 He also said that Mr Abu Adass had asked
him to say that he would return home as he had promised.10204
5381. Witness 56 thought that the caller was the same person who called the Abu Adass’s family
landline on Saturday 15 January 2005 as ‘Mohammed’, and that the call was made from a public
telephone.10205

10199

Prosecution final trial brief, para. 556.
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit 5D477 (Statement of Witness
PRH056, 1 October 2005), p. 2; exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July
2005), p. 4; exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 5; exhibit P2131 (Statement of
Witness PRH056, dated 7 and 8 June 2007), paras 141-146 (pp 10-11). See also exhibit P2130 (Statement of Witness
PRH056, dated 5 May 2006), para. 24 (p. 3); exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2
(in which Witness 56 mentioned the call made later that same day – as detailed below – but did not mention that
another call had been received earlier that same day concerning Mr Abu Adass); exhibit 5D476 (Statement of Witness
PRH056, 17 February 2005), p. 4; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and
28 February 2005), ERN 50003488.
10201
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit 5D476 (Statement of Witness
PRH056, 17 February 2005), p. 4; exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 2; exhibit P2128
(Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), pp 4-5; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 5; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144
(pp 10-11); exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50003488.
10202
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 5; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144
(pp 10-11).
10203
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144 (p. 11).
10204
Exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 4; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), pp 5-6.
10205
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144 (p. 11); exhibit 5D510
(Statement of Witness PRH056, 15 February 2005), p. 3; exhibit 5D477 (Statement of Witness PRH056, 1 October
2005), p. 2.
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5382. Later the same day, at around 21:00, there was another call from a man, 10206 saying he was
the same person who called earlier.10207 The caller said that the car had not broken down, but that
Mr Abu Adass had gone or would be going to Iraq and would not return home. 10208 He would try
to get Mr Abu Adass’s telephone number so he could be called in an attempt to change his
mind.10209 He did not mention his location or give any telephone number. 10210 When asked for his
name, he ended the call.10211
5383. Witness 56 did not know whether the second caller was the same as the first.10212 The
second call was also made from a public telephone.10213
5384. Mr Abu Adass’s family contacted Mr Ramadan on Monday 17 January 2005 and told him
that Mr Abu Adass had been in a car that broke down on the way to Tripoli.10214 In another
statement, he said that he went to the Abu Adass house on 17 January and the family told him they
had received a telephone call from a person saying that the two were together in Tripoli, their car

10206

Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit 5D476 (Statement of Witness
PRH056, 17 February 2005), p. 4; exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 2; exhibit P2128
(Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 6; exhibit P2129 (Statement of Witness
PRH056, dated 7 July 2005), p. 5; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144
(p. 11); exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50003489.
10207
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), pp 6, 13; exhibit P2131 (Statement of Witness PRH056, dated 7 and
8 June 2007), para. 144 (p. 11). See also exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 5 (in
which Witness 56 gave evidence of understanding that the caller on the evening of Monday 17 January 2005 morning
was the same person as the ‘Mohammed’ who had called on Saturday 15 January 2005).
10208
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 2; exhibit 5D474 (Statement of Witness
PRH056, 14 February 2005), p. 2; exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 4; exhibit
5D477 (Statement of Witness PRH056, 1 October 2005), p. 2; exhibit P2128 (Statements of Witness PRH056, dated
13 April 2005 and 18 July 2005), pp 6, 13; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007),
para. 144 (p. 11); exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 5; exhibit P461 (Witness
statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), ERN 50003489. See also
exhibit 5D518 (Summary of investigation concerning Mr Abu Adass, dated 3 March 2005), p. 2.
10209
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 5.
10210
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 14.
10211
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2; exhibit P2128 (Statements of Witness
PRH056, dated 13 April 2005 and 18 July 2005), p. 6.
10212
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144 (p. 11); exhibit P2128
(Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 13; exhibit 5D477 (Statement of Witness
PRH056, 1 October 2005), p. 2.
10213
Exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2; exhibit 5D477 (Statement of Witness
PRH056, 1 October 2005), p. 2; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144
(p. 11); exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 3.
10214
Exhibit 5D473 (Statement of Ziad Ramadan, Syrian authorities, undated), p. 14.
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had broken down and was being repaired in a workshop and they would return once the repair was
complete. Mr Abu Adass was also tired and sleepy. 10215
5385. The Abu Adass family called Mr Ramadan, who expressed disbelief at Mr Abu Adass
going to Iraq.10216 Mr Ramadan did not mention in his statements that he knew about the second
call or that he was told that Mr Abu Adass had gone to Iraq.
5386. The call sequence table of the Abu Adass family’s landline for Monday 17 January 2005
also does not display any calls from an unknown number. The calls in the morning and around
21:00 on that day come from mobile numbers that appear to have communicated with the family’s
landline on previous occasions.10217
vii.

Purple mobile activity on Monday 17 January 2005

5387. There were no calls between Mr Merhi’s attributed Green 071 and Mr Badreddine’s
Green 023 on Monday 17 January 2005.10218 This was the day after Mr Abu Adass left his home
for the last time.
5388. The amended consolidated indictment pleads that the Abu Adass family received two calls
‘on around 17 January 2005’. The first was ‘from the person believed to be “Mohammed” claiming
that he and ABU ADASS had broken down in a vehicle in Tripoli’. In the second, the caller
claimed that ‘ABU ADASS had decided to go on jihad to Iraq and would not be coming home’.
In relation to the Accused, it pleads that ‘ONEISSI was in the vicinity of ABU ADASS’ home
and used Purple 095 to contact MERHI on Purple 231’.10219
5389. On that day, in the evening, Mr Oneissi’s Purple 095 activated COLA2 near the Arab
University Mosque.10220 His mobile, between 07:01 and 08:14 in the morning, activated SFEIR3
in south Beirut, when it received five service text messages within less than thirty seconds.10221

10215

Exhibit 5D470 (Statement of Ziad Ramadan, Syrian authorities, 8 November 2005), p. 15.
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 144 (p. 11); exhibit P1776
(Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 24.
10217
Exhibit 5D555 (Call sequence table of the Abu Adass family landline), pp 4-5.
10218
Exhibit P1205 (Call sequence table of Green 071), p. 9; exhibit P1211 (Call sequence table of Green 023), p. 4.
10219
Amended consolidated indictment, para. 29.
10220
Exhibit P1223 (Call sequence table of Purple 095), p. 265; Gary Platt, T. 9 February 2017, pp 26-27, 29-30, 53;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 672, 680. See also exhibit P1782 (Narrative overview
of telephone activity and relevant events), paras 499, 622-625.
10221
Exhibit P1223, pp 264-265.
10216
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Similarly, Mr Merhi’s Purple 231 received four service messages from Alfa in a quick succession
after it became active again at 20:44.10222 Mr Sabra’s attributed Purple 018 made a call at
08:18.10223 The three Purple mobiles activated the SFEIR3 cell.10224
5390. Purple 095 then connected to MIKAEL2, from 20:48 to 20:49, and CHIAH2 at 20:50 and
20:51. It then activated COLA2 to receive eight service messages in six minutes from 20:55, and
to send one message to Mr Merhi’s Purple 231 at 21:02.10225 His Purple 231 called Mr Oneissi’s
Purple 095 back at 21:04 and 21:05.10226
5391. Meanwhile, Mr Sabra’s attributed Purple 018 received two more calls, the last was at
10:26, all activating cells in southern Beirut, namely SFEIR3 and BRAJNE1. 10227 It had no contact
with the other two Purple mobiles that day. 10228
5392. This day, Monday 17 January 2005, was the last time any Purple mobiles connected to the
COLA cells.10229 The Purple mobiles were also inactive for much of the day.10230 Mr Merhi’s
Purple 231 connected exclusively to SFEIR3 that day.10231 The other two Purple mobiles also
activated the SFEIR3 cell.10232
5393. Mr Platt observed that the messages that Mr Oneissi’s Purple 095 received in the morning
placed its user in south Beirut and coincided with the call to the Abu Adass family landline about
the car breaking down in Tripoli.10233 The text messages received on Mr Merhi’s Purple 231 and
Mr Oneissi’s Purple 095 in the evening, in his assessment, showed that the two Purple mobiles

10222

Exhibit P527 (Call sequence table of Purple 231), pp 110-111.
Exhibit P1221 (Call sequence table of Purple 018), p. 285.
10224
Exhibit P527, p. 110; exhibit P1221, p. 285; exhibit P1223, p. 264.
10225
Exhibit P1223, p. 265.
10226
Exhibit P527, p. 111.
10227
Exhibit P1221, p. 285; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 676.
10228
Exhibit P1221, p. 285.
10229
Purple 018 used COLA3 for the last time on 6 January 2005. Purple 231 did not activate any of the COLA cells.
Exhibit P527; exhibit P1221, pp 283-292; exhibit P1223, pp 265-281; Gary Platt, T. 14 February 2017, pp 106-107,
T. 15 February 2017, pp 7-8; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 680-681, 686. See also
exhibit P1782, para. 627.
10230
Associate Purple 375 and 744 remained inactive throughout the day. Gary Platt, T. 14 February 2017, p. 101;
exhibit P527, pp 110-111; exhibit P1221, p. 285; exhibit P1223, pp 264-265; exhibit P1339 (Call sequence table of
Associate Purple 375), p. 35; exhibit P1342 (Call sequence table of Associate Purple 744), p. 71.
10231
Exhibit P527, pp 110-111.
10232
Exhibit P1221, p. 285; exhibit P1223, pp 264-265.
10233
Gary Platt, T. 14 February 2017, pp 100-102; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
674, referring to exhibit P2131 (Statement of Witness PRH056, dated 7-8 June 2007), paras 143-144 (pp 10-11);
exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 5. See also exhibit P1782, para. 620.
10223
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were switched on shortly before the second call to the Abu Adass family landline at around
21:00.10234
5394. The cells activated by Mr Oneissi’s Purple 095 placed it in south Beirut at 20:48 and
showed its movement to the COLA2 cell in the vicinity of the Arab University Mosque, close to
where Mr Abu Adass lived.10235
5395. Mr Platt testified that this was consistent with confining the mobile activity to the area of
the mosque and away from the residence of Purple 095’s user in south Beirut.10236 When Mr
Merhi’s Purple 231 and Mr Oneissi’s Purple 095 contacted each other between 21:02 and 21:05,
Purple 095’s cell usage showed that it travelled south, away from the COLA cells area.10237 Mr
Platt thought that this was consistent with reporting on what had happened in the preceding minutes
in the area of the COLA2 cell.10238
5396. Associate Purple 744 and Associate Purple 375 became active only on Tuesday 18

January 2005. Associate Purple 744—attributed to Mr Merhi’s brother, Mr Abbas Habib Merhi—
received 42 text messages and used SFEIR3 for its first call after the inactive period.10239 The
unattributed Associate Purple 375 activated BIRABD3. 10240
5397. Mr Platt concluded that the series of ‘pent-up’ messages received by Mr Merhi’s
Purple 231, Mr Oneissi’s Purple 095 and Mr Merhi’s brother’s Associate Purple 744 suggests that
the users had their mobiles turned off.10241 He did not review the Grey mobile, but it too had no
calls or messages between 15:22 on Saturday 15 January and 18:36 on Sunday 16 January
2005.10242 The SMS call sequence table shows that at 21:13 on 15 January and at 13:32 on 16

10234

Gary Platt, T. 14 February 2017, pp 102-103. See also exhibit P1782, para. 622.
Gary Platt, T. 14 February 2017, pp 104-106; exhibit P1223, p. 265; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 678-679; exhibit P1412 (Statement of Glenn Williams), pp 24-28 (ERNs 60294170-60294174)
(paras 56, 59-62, 65-67). See also exhibit P1782, para. 624; exhibit P1807, slides 412, 414.
10236
Gary Platt, T. 15 February 2017, pp 3-5.
10237
Gary Platt, T. 14 February 2017, pp 106-107; exhibit P1223, p. 265; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 683-685. See also exhibit P1782, paras 625-626; exhibit P1807, slides 416, 418.
10238
Gary Platt, T. 15 February 2017, p. 10.
10239
Exhibit P1342, pp 71-73.
10240
Exhibit P1339, p. 35.
10241
Gary Platt, T. 14 February 2017, pp 101-103.
10242
Exhibit P2144, p. 55.
10235
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January 2005 two messages were sent to Mr Merhi’s Grey mobile,10243 which were received at
18:36 on Sunday 16 January.10244
5398. In Defence cross-examination on the general significance of a mobile receiving multiple
text messages within a short time, Mr Platt agreed that mobiles may be switched off because they
are not needed for a period of time.10245 He also agreed that some areas have no mobile coverage,
and that pent-up SMS messages could be received when a mobile re-enters an area of coverage
after being in a no-coverage area, rather than after being turned off and then on again. 10246
viii.

Reporting Mr Abu Adass missing, Wednesday 19 January 2005

5399. It appears that on Wednesday 19 January 2005 Mr Taysir Abu Adass filed a complaint
with the Public Prosecutor’s Office at the Court of Appeal in Beirut, requesting an investigation
into the disappearance of his son, Mr Ahmad Abu Adass. Later that same day he made a statement
at a police station.10247
5400. The Public Prosecutor of Beirut issued an ‘all-point bulletin’ on 19 January 2005 to be
distributed to all Interior Security Forces.10248 Mr Taysir Abu Adass initially told the Lebanese
authorities that Mr Abu Adass left his home on ‘15/1/2005, which was last Sunday’; the date is
incorrect as the previous Sunday was 16 January 2005. In two subsequent statements to the
Lebanese authorities, however, he stated that his son left his home on 16 January 2005. 10249

10243

Exhibit P2147 (SMS content for Grey mobile), p. 48 (rows 546, 548).
Exhibit P2144, p. 55. The call sequence table with SMS content, exhibit P2147, shows that the text messages
were delivered at 18:32. The Trial Chamber received evidence from the representatives of the Lebanese mobile
telecommunications service providers regarding the setting of clocks at the mobiles switching centres (MSCs). For
example, exhibit P1192.4 (Explanation on timing and clocks for call data records, Annex 9 to Witness PRH707’s
statement of 11 November 2015). The four-minute difference has no significance here.
10245
Gary Platt, T. 4 April 2017, p. 41.
10246
Gary Platt, T. 24 March 2017, pp 13-14, T. 4 April 2017, pp 45-46.
10247
Exhibit 5D587 (Complaint of Taysir Abu Adass, dated 19 January 2005), p. 1; exhibit P461 (Witness statements
of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), ERNs 50003487, 50008343; exhibit 5D512
(Witness statement of Taysir Abu Adass, undated), pp 2, 4; exhibit 5D514 (Summary report of interview with Taysir
Abu Adass, dated 14 February 2005), p. 3; exhibit 5D518 (Summary of investigation concerning Mr Abu Adass, dated
3 March 2005), p. 2; exhibit 5D515 (Witness statement of Taysir Abu Adass, dated 17 February 2005), p. 2. See also
exhibit 5D474 (Statement of Witness PRH056, 14 February 2005), p. 2; exhibit 5D510 (Statement of Witness
PRH056, 15 February 2005), p. 1; exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), p. 5;
exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), para. 152 (p. 12).
10248
Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005),
ERN 50008345.
10249
Exhibit 5D587 (Complaint of Taysir Abu Adass, dated 19 January 2005), p. 1; exhibit 5D512 (Witness statement
of Taysir Abu Adass, undated), p. 4; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005
10244
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ix.

Mr Khaled Taha’s travel on Saturday 15 and Sunday 16 January
2005

5401. Lebanese and Syrian border records show that Mr Taha entered Lebanon from Syria on

Saturday 15 January 2005, and returned there on Sunday 16 January 2005.10250 Mr Macleod, a
UNIIIC and then Prosecution investigator, and Mr Taylor, the Prosecution’s former Chief of
Investigations, testified that Lebanese border records revealed that Mr Taha travelled between
Lebanon and Syria fifteen times between 20 May 2004 and 15 January 2005.10251 The Trial
Chamber has received no direct information about Mr Taha’s whereabouts after Sunday 16 January
2005.
5402. In October 2005, the Syrian Government informed the UNIIIC that its border records did
not show Mr Taha leaving Syria through official channels after 16 January 2005 and stated that it
was unaware of his location.10252 According to Mr Macleod, when he joined the UNIIIC in
February 2006, Mr Taha’s location was unknown. Mr Macleod’s view was that Mr Taha had gone
into hiding because he was involved in illegal activities.10253 A Lebanese Military Court indictment
issued in 2007 alleged that Mr Taha had fled into the Ein-El-Hilwe camp, near Saida in Lebanon,
after Mr Hariri’s assassination.10254
5403. The Trial Chamber also received evidence about subsequent investigations—by Lebanese
authorities,10255 the UNIIIC10256 and the Prosecution—into Mr Taha’s possible involvement in

and 28 February 2005), ERNs 50003487, 50008343. See also exhibit 5D514 (Summary report of interview with Taysir
Abu Adass, dated 14 February 2005), p. 3.
10250
Exhibit 5D478 (Response of Syrian authorities to UNIIIC’s request for assistance regarding Khaled Taha’s entry
record to Syria); exhibit 5D479 (Lebanese entry and exit records regarding Khaled Taha).
10251
Report of Arrival and Departure of the Suspect on the Lebanese/Syrian border, ERNs 50003913-50003916.
During the Prosecution’s closing submissions (T. 13 September 2018, pp 40-41), the Presiding Judge asked the
Prosecution to clarify whether the relevant records were in evidence. Lead counsel for Mr Sabra, Mr Young, answered
that he believed the records had been admitted—however, they were not. Alasdair Macleod, T. 19 July 2016, pp 4346; Michael Taylor, T. 25 June 2018, pp 92-96, T. 26 June 2018, p. 52.
10252
Exhibit 5D478.
10253
Alasdair Macleod, T. 14 January 2016, pp 57-59.
10254
Exhibit 5D502 (Lebanese Military Court indictment), p. 8.
10255
Exhibit 5D497 (Extract from an investigation summary produced by Lebanese authorities); exhibit 5D502; exhibit
5D258 (‘Sight translation’ of letter from Syrian Special Judicial Commission); exhibit 5D482 (Table of ‘terrorism
cases’ before the Lebanese Military Court in July to September 2008), p. 18.
10256
Exhibit 5D490 (UNIIIC report to the United Nations Security Council, 20 October 2005), paras 182, 190.
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Mr Abu Adass’s disappearance. According to Mr Taylor, the Prosecution ‘robustly’ investigated
the possibility that Mr Taha left the country with Mr Abu Adass. 10257
5404. In 2009, Mr Taylor authored an internal strategy document that named Mr Taha as a
‘person of interest’.10258 Between 26 May and 9 July 2010, the Prosecution sent four requests for
assistance to the Lebanese authorities seeking information, mainly about the Accused but also
about Mr Taha.10259 Mr Taylor believed that the Prosecution had sought and obtained Mr Taha’s
fingerprints from the Lebanese Government,10260 and conducted door-to-door enquiries near
Mr Taha’s house.10261 Mr Taha had used two mobiles and two landlines, and the Prosecution had
unsuccessfully tried to find him by tracing their use.10262
5405. In 2010, the Prosecution recontacted previously interviewed witnesses so it could question
them about Mr Taha, including Witness 5610263 and a relative of that witness.10264 The relative’s
witness statement was not admitted into evidence,10265 but its relevant portion was read onto the
record during the trial.10266
5406. It states that she heard from Witness 56 that Mr Abu Adass first met Mr Taha in the mosque
near the Arab University. On the day that Mr Abu Adass disappeared, Mr Abu Adass said that he
was with Mr Taha. Later that day, Mr Taha called the family from Tripoli. He said that Ahmad
would be late because their car had broken down, but that he would come back soon because he
had promised to clean some carpets.10267

10257

Michael Taylor, T. 25 June 2018, p. 17.
Michael Taylor, T. 25 June 2018, pp 103-104, 108-109.
10259
Michael Taylor, T. 25 June 2018, p. 110; for example, exhibit 4D382 (Prosecution request for financial
information).
10260
Michael Taylor, T. 25 June 2018, pp 21, 104.
10261
Michael Taylor, T. 25 June 2018, pp 21-22.
10262
Michael Taylor, T. 25 June 2018, pp 23, 33, 92.
10263
Michael Taylor, T. 25 June 2018, pp 20-21, 104.
10264
Michael Taylor, T. 25 June 2018, p. 21.
10265
Decision on Sabra Defence reconsideration and admission of a witness statement through Quentin Mugg, paras
24, 26. In a challenge to the Trial Chamber’s decision to order Mr Michael Taylor, to testify under Rule 165, the
Prosecution also argued that the relative’s statement lacked reliability, being incorrect about Mr Taha’s nationality,
background, meeting with Mr Abu Adass, and the circumstances of Mr Abu Adass’s disappearance; F3674, Corrected
Version of “Prosecution Motion for Partial Reconsideration of the Decision”, 1 June 2018, paras 26, 30-32.
10266
One of the investigators who took the statement was questioned on this issue. Quentin Mugg, T. 11 January 2018,
p. 42.
10267
Quentin Mugg, T. 11 January 2018, p. 42.
10258
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5407. There is a potential apparent inconsistency here. Mr Taylor testified that the contradictions
between the relative’s statement and Witness 56’s statement should have been included in the
‘mission report’, a document produced by the investigating team upon its return to the office from
its ‘mission’ to Lebanon, summarising the evidence received in any interviews. In his view, the
relative’s statement was ‘poor’ and ‘deficient’.10268 No further interviews were conducted after
30 August 2010 regarding the evidence emerging from the relative’s statement.10269 At some point
in 2013, according to Mr Taylor and Mr Macleod, senior Prosecution trial counsel decided not to
pursue further inquiries into Mr Taha.10270
(c)

Submissions

5408. The Prosecutor in the amended consolidated indictment alleges that on Saturday 15 January
2005, at about 21:00, Mr Oneissi, calling himself ‘Mohammed’, called Mr Abu Adass and the two
agreed to meet early the next day, namely on Sunday 16 January 2005. 10271 Further, on Sunday 16
January 2005, at about 07:00 Mr Abu Adass left his home to meet with Mr Oneissi alias
‘Mohammed’.10272 In leaving his home, Mr Abu Adass said he would be back in a couple of
hours.10273 The following day, Monday 17 January 2005, the Abu Adass family received a call
from ‘Mohammed’ claiming that Mr Abu Adass was with him in Tripoli, where their vehicle had
broken down. The amended consolidated indictment alleges that the family then received a second
call, informing them that Mr Abu Adass had decided to go to jihad to Iraq and would not be coming
home.10274 The Prosecution submitted at the close of the case that the evidence had established
these pleaded facts.
5409. In relation to Mr Merhi’s role, the Prosecution submits that Mr Merhi ‘co-ordinated’ Mr
Oneissi’s and Mr Sabra’s actions ‘as they located, identified, approached, and abducted a suitable
individual to make the false claim of responsibility, which in turn required sufficient knowledge
of the nature of the plot, including the means of execution’.10275 Regarding Mr Oneissi’s and Mr

10268
10269
10270
10271
10272
10273
10274
10275

Michael Taylor, T. 26 June 2018, pp 26-27, 42-43.
Michael Taylor, T. 26 June 2018, p. 37.
Michael Taylor, T. 25 June 2018, p. 75.
Amended consolidated indictment, para. 27.
Amended consolidated indictment, paras 27-28; Prosecution final trial brief, para. 511.
Prosecution final trial brief, para. 511.
Amended consolidated indictment, para. 29. See also Prosecution final trial brief, para. 458.
Prosecution final trial brief, para. 1177.

Case No. STL-11-01/T/TC

1786 of 2642

18 August 2020

R333772

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Sabra’s roles, the Prosecution submits that the evidence has established that each participated in
the profiling, identifying, selecting and abducting of Mr Abu Adass. 10276
5410. The Prosecution argues that there were hierarchical call patterns between the Green and
Purple mobiles on Wednesday 12, Friday 14 and Saturday 15 January 2005, showing that
instructions were being passed down from Mr Badreddine to Mr Merhi, and then from Mr Merhi
to Mr Oneissi and Mr Sabra.10277 According to its final trial brief, the ‘abduction of ABU ADASS
was a critical task in the preparation and delivery of the false claim, thereby necessitating the
higher degree of co-ordination and supervision during this period evident from these call
cascades’.10278
5411. On Friday 14 January 2005, two days before Mr Abu Adass’s disappearance on Sunday 16
January 2005, the two Associate Purple mobiles moved to Anjar, in the Bekaa valley when Mr
Merhi’s Purple 231 also activated cells in the area.10279 The Purple mobiles, as well as Purple
Associate mobiles 744 and 375, entered into an exceptional period of inactivity on Sunday 16
January 2005, the day of Mr Abu Adass’s abduction—showing an awareness of the forensic
visibility around the most complex aspect of the false claim plot.10280
5412. The Prosecution also argues that the Purple mobiles’ use of the SFEIR3 cells in their last
contacts on Saturday 15 January 2005, and again when they resumed activity on Monday 17
January 2005, shows a centralised coordination and perhaps the mobiles being left in a single
location.10281
5413. The Purple mobiles became active again on Monday 17 January 2005. Under the heading,
in the final trial brief, ‘Isolated Purple Calls on 17 January 2005 Correspond with the PostAbduction Calls to ABU ADASS’ House’, the Prosecution submits that the activity of the Purple
mobiles that day ‘was very limited and coincided with calls made to the ABU ADASS residence

10276
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Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution

final
final
final
final
final
final

trial
trial
trial
trial
trial
trial

brief,
brief,
brief,
brief,
brief,
brief,

Case No. STL-11-01/T/TC

para. 1183.
paras 607-610.
para. 608.
para. 504, fns 1054, 2133.
paras 549-554, 593, 776-777.
para. 553.
1787 of 2642

18 August 2020

R333773

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

related to his disappearance’. These, according to the Prosecution, were ‘two calls from his
abductors’.10282
5414. The first call to the house was made at 07:30, and Mr Oneissi’s Purple 095 became active
half an hour before that, at 07:01, having been inactive the previous day. His mobile received texts,
which is consistent with him turning it on after a prolonged period. His next activity was at 08:14,
at almost the same time when Mr Sabra’s attributed Purple 018 became active again. Mr Oneissi’s
Purple 095’s became active again just before 21:00 when the second call was made to the Abu
Adass house.10283 At 21:02, Mr Oneissi’s Purple 095 texted Mr Merhi’s Purple 231, and shortly
afterwards the two exchanged calls as Mr Oneissi returned to south Beirut. This was ‘consistent
with reporting back that the call had been made’. 10284
5415. This was the last time any Purple mobile connected to a COLA cell, which reflected,
according to the Prosecution, that ‘in much the same way as the man posing as “Mohammed”,

ONEISSI and SABRA retained no further interest or purpose in that area’. 10285
5416. Mr Merhi’s ‘supervisory’ role in the false claim plot is shown by the increase in Green
071’s activity, with almost thirty per cent of calls between Mr Merhi’s Green 071 and Mr
Badreddine’s Green 023 taking place in the morning of Sunday 16 January 2005. The Prosecution
submits that these calls are consistent with Mr Merhi reporting back to Mr Badreddine. His very
limited activity after this period on his Green network mobile 071, suggests that the principal
purpose of using that mobile, his supervisory role, had been largely fulfilled. 10286
5417. Mr Merhi’s Purple 231 was directing operations, as is shown by texts between Mr Oneissi’s
Purple 095 and Mr Merhi’s Purple 231 that day, 10287 arguing that this ‘was the last time any of the

Purple Phones ever connected to a COLA cell reflecting that their unusual purpose in the area
had now been fulfilled’.10288
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5418. Accordingly, ‘the only reasonable conclusion’ from the evidence ‘becomes that MERHI,

ONEISSI, and SABRA were involved in the identification and abduction of ABU ADASS for the
purpose of using him to make the false claim of responsibility’. 10289
5419. Regarding the Defence arguments that Mr Abu Adass left his home with Mr Taha, the
Prosecution argues that there is no admitted evidence demonstrating that Mr Abu Adass left with
him on 16 January 2005.10290 While the Lebanese/Syrian border entry and exit records show that
Mr Taha entered Lebanon on 15 January 2005 and left on 16 January 2005, they do not show what
Mr Taha did in Lebanon.10291 And it took steps to investigate Mr Taha’s possible involvement in
Mr Abu Adass’s disappearance.10292 In any event, and in the alternative, even if Mr Taha had left
with Mr Abu Adass, it does not affect the Prosecution case against Mr Sabra, Mr Oneissi and Mr
Merhi.10293
5420. As acknowledged by Mr Taylor, Witness 56’s relative’s statement was inconsistent, and
was correctly deemed inadmissible hearsay by the Trial Chamber.10294 Further, the Prosecution did
not fail to meet its investigative obligations. Neither the Statute nor the Rules oblige the
Prosecution to further the truth, and the Trial Chamber has expressly rejected the assertion that the
Prosecution should present both inculpatory and exculpatory material. 10295 Further, and as outlined
by Mr Taylor, the Prosecution did take a number of steps to investigate Mr Taha’s possible
involvement in Mr Abu Adass’s disappearance.10296
5421. The Merhi Defence argues that the Prosecution ‘has not ruled out the reasonable possibility
that Abu Adass left of his own accord’.10297 Given that there were only four calls between Purple
231 and Purple 018 between early January, when Mr Abu Adass was allegedly identified and
Sunday 16 January 2005, the day of his alleged abduction—totalling less than four minutes—it is

10289
10290
10291
10292
10293
10294
10295
10296
10297

Prosecution final trial brief, para. 77.
Prosecution closing submissions, T. 13 September 2013,
Prosecution closing submissions, T. 13 September 2018,
Prosecution closing submissions, T. 13 September 2018,
Prosecution closing submissions, T. 13 September 2018,
Prosecution closing submissions, T. 13 September 2018,
Prosecution closing submissions, T. 13 September 2018,
Prosecution closing submissions, T. 13 September 2018,
Merhi Defence final trial brief, paras 507, 511-512.
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impossible to infer that a complex abduction was being coordinated. 10298 Moreover, there was no
call with Purple 095, thus:
it would be unreasonable to conclude that an operation as complex as the abduction,
transportation and unlawful detention of an individual and the recording of a video can be
coordinated in phone conversations lasting less than four minutes.10299

5422. The Merhi Defence submitted in closing submissions that ‘the Prosecution builds its case
on a vacuum, on the absence of calls’.10300 Mr Platt inappropriately also relied on the activity of
the Purple Associate mobiles to create the illusion that there was a hierarchical increase in Green
to Purple network call flows from Wednesday 12 to Saturday 15 January 2005. 10301
5423. The Prosecution also failed to rule out the reasonable possibility that Mr Abu Adass left
Lebanon with Mr Taha.10302 Mr Taha was a friend of Mr Abu Adass,10303 entered Syria from
Lebanon on 16 January 2005 and did not officially leave Syria any time afterwards.10304 The
Prosecution failed to adequately investigate Mr Taha’s possible involvement.10305
5424. The Oneissi Defence argues that Mr Platt’s evidence was that no inferences can be drawn
about periods of inactivity; 10306 and that ‘pent-up’ texts did not give rise to an inference of covert
activity.10307 Contacts between Purple 095 and other Purple mobiles, including the Purple
Associates, were not exceptional, as they significantly predated the indictment period. 10308
5425. Mr Taysir Abu Adass never mentioned the alleged departure with ‘Mohammed’ or the
subsequent telephone calls in the report he gave to police, because the family were trying to cover
up the possible departure of their son to Iraq. 10309 The Oneissi Defence final trial brief states, that
on the ‘eve of his departure, Abu Adass would have received calls from Bilal Zarooura, a convicted

10298

Merhi Defence final trial brief, paras 508-509.
Merhi Defence final trial brief, para. 509.
10300
Merhi Defence closing submissions, T. 18 September 2018, p. 81.
10301
Merhi Defence final trial brief, paras 507, 510.
10302
Merhi Defence final trial brief, para. 512. The Merhi Defence made no submissions about this in closing
arguments.
10303
Merhi Defence final trial brief, para. 517.
10304
Merhi Defence final trial brief, para. 513.
10305
Merhi Defence final trial brief, para. 517.
10306
Oneissi Defence final trial brief, paras 202-203.
10307
Oneissi Defence final trial brief, para. 204.
10308
Oneissi Defence final trial brief, paras 196-198.
10309
Oneissi Defence final trial brief, paras 283-291.
10299
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jihadist terrorist, and Khaled Taha, who was close to the ‘AQ13’ group’, meaning al-Qaeda.10310
It submits that the evidence does not establish who, if anyone, called the Abu Adass household on
Saturday 15 and Monday 17 January 2005,10311 or collected Mr Abu Adass in the morning of
Sunday 16 January 2005.10312
5426. The Oneissi Defence also argues that at ‘least one other member of the Abu-Adass family’
had heard that Mr Abu Adass had left with Mr Taha. This statement directly contradicts and is
inconsistent with the Prosecution’s theory, and thus was ignored. 10313
5427. The so-called ‘Al-Qaeda 13’ were thirteen people allegedly associated with al-Qaeda, who
were charged and detained in Lebanon in early 2006.10314 The indictment against these thirteen
and others—any judgement is not in evidence—alleges that al-Qaeda had decided to target
Lebanon in 2004 and organised cells to do so, and it also alleges Mr Taha’s involvement in Mr
Hariri’s assassination.10315
5428. The Sabra Defence argues that the Prosecution’s assertion that ‘Mohammed’ called
Mr Abu Adass on Saturday 15 January 2005 relies solely on Witness 56’s ‘inconsistent,
uncorroborated and untested’ evidence.10316 As for Mr Abu Adass’s departure on 16 January 2005,
the Prosecution’s case is again based entirely on Witness 56’s hearsay evidence. 10317 Witness 56’s
evidence is undermined by Mr Ramadan’s and Mr Taysir Abu Adass’s evidence,10318 and was
inconsistent as to where Mr Abu Adass had said he was going; whether he had left with
‘Mohammed; by car; the items Mr Abu Adass had taken with him; and his plans for the remainder
of the day.10319 Witness 56’s evidence on the calls of 17 January 2005 is also unreliable, 10320 and

10310

Oneissi Defence final trial brief, para. 539. No evidence, however, was tendered supporting this assertion.
Oneissi Defence final trial brief, paras 522-529.
10312
Oneissi Defence final trial brief, paras 530-532.
10313
Oneissi Defence final trial brief, para. 295.
10314
Exhibit 5D502 (Lebanese Military Court indictment); exhibit 5D498 (Detailed list of seized items belonging to
13 detainees affiliated with al-Qaeda, dated 18 March 2006).
10315
Exhibit 5D502, pp 5-6.
10316
Sabra Defence final trial brief, paras 633-636.
10317
Sabra Defence final trial brief, paras 35, 638, 641-646.
10318
Sabra Defence final trial brief, paras 647-650.
10319
Sabra Defence final trial brief, paras 34, 641-646.
10320
Sabra Defence final trial brief, paras 651, 654-655.
10311
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is supported neither by telecommunications evidence—which the Prosecution failed to investigate
properly—nor by the initial police complaint reporting Mr Abu Adass as missing. 10321
5429. The Sabra Defence also submits that:
It is absurd to suggest that the Purple-Group was not concerned with being discovered until
after the completion of the FCR [false claim of responsibility], yet in the same breath
extrapolate from rows of CDRs that the users in fact had a high awareness of their security,
but only for the period that fits the Prosecution’s case.10322

5430. The Sabra Defence disputes the Prosecution’s interpretation of Purple mobile inactivity on
Sunday 16 January 2005. This could have been coincidental, 10323 and the Prosecution does not take
account of earlier periods of inactivity.10324 The Prosecution relies on the Purple Associate mobiles
to show the inactivity was unusual, without explaining their relevance.10325 Further, given the
subsequent return to open-use mobiles, it is illogical to infer that the inactivity stemmed from
concern about ‘forensic visibility’.10326 It is also ‘entirely possible that the mutual silence on
16 January was indeed coincidental’ as it is not the ‘only reasonable inference’ that the Purple
mobiles were involved in the alleged abduction that day. 10327
5431. The Sabra Defence also submits that Mr Abu Adass may have left with Mr Khaled Taha,
rather than ‘Mohammed’. It points to Mr Taha’s border entry and exit records; his alleged call to
the Abu Adass landline on 15 January 2005; the secrecy which surrounded Taha’s visit to Lebanon;
and his alleged links to al-Qaeda.10328
5432. It also argues that the Prosecution failed to adequately investigate Witness 56’s relative’s
evidence that she was told that Mr Abu Adass had left with Mr Taha. The Prosecution pointed to
inconsistencies in the statement, which did not form part of the Trial Chamber’s decision to
exclude the relative’s statement, but these were insignificant. 10329
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5433. Only one of the four inaccuracies the Prosecution pointed to in the relative’s statement was
objectively incorrect, namely, that Mr Taha was Lebanese as opposed to Palestinian.10330 The
statement is consistent on other points, regarding Mr Abu Adass’s increased religious fervour; his
job, friends and employment; and his promise to return and help clean carpets in the family home
on 16 January 2005.10331 Moreover, the relative’s statement is no less reliable than other hearsay
evidence relied upon by the Prosecution.10332 Also, the Prosecution did not expend its best efforts
to find Mr Taha.10333 The decision to discontinue the investigation did not involve Mr Taylor,
despite his role as Chief of Investigations, and was not formally recorded in accordance with best
practice.10334
(d)

Findings
i.

Ahmad Abu Adass’s disappearance on Sunday 16 January 2005

5434. The fact of Mr Abu Adass’s disappearance from his home on Sunday 16 January 2005 is
uncontested. Rather, the issue among the Parties is with whom he left and in what circumstances.
The Prosecution argues that Mr Abu Adass left with ‘Mohammed’, while the Merhi, Sabra and
Oneissi Defence argue that he left with Mr Khaled Taha. The Prosecution’s position at the close
of the case was that ‘Mohammed’s’ precise identity need not be established, despite having
positively pleaded—and run its case on this basis—that Mr Oneissi was ‘Mohammed’.
5435. The Trial Chamber has no reason to disbelieve the evidence of Mr Abu Adass’s father, as
contained in the official missing person’s report, that this was the day of his disappearance. It
therefore finds that that is when he left his home for the last time. Similarly, the uncontested
evidence is that he was never seen again. The Trial Chamber, likewise, makes the finding that his
family never saw Mr Abu Adass again after he left his home in Beirut on Sunday 16 January 2005.
5436. Most of the evidence on the ‘Mohammed’ story (again) derives from Witness 56, Mr Taysir
Abu Adass and Mr Ramadan. Their out-of-court statements were admitted under Rule 158, thus
depriving the Defence of the chance to question or challenge their accounts in cross-examination.

10330

Sabra Defence final trial brief, paras 29, 31. The Sabra Defence points to F3674, Corrected Version of
“Prosecution Motion for Partial Reconsideration of the Decision”, 1 June 2018, paras 31-32.
10331
Sabra Defence final trial brief, para. 25.
10332
Sabra Defence final trial brief, para. 32.
10333
Sabra Defence final trial brief, paras 37-39.
10334
Sabra Defence final trial brief, para. 41.
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As the Trial Chamber previously noted, without corroboration, it will not give any weight to the
contentious matters in their accounts.10335
5437. Witness 56 is the only witness who provided evidence that ‘Mohammed’ called on the
evening of Saturday 15 January 2005, and that Mr Abu Adass agreed to meet him the next day.
Although Mr Abu Adass’s sister said something similar in April 2005 in a television interview that
the Trial Chamber received into evidence, it was not in the form of a statement, and the Prosecution
did not call this witness, similarly depriving the Defence of the possibility to cross-examine her.
The Trial Chamber has therefore not assessed the interview for the truth of what was said.
5438. The other witnesses who provided evidence on this issue—Mr Taysir Abu Adass,
Mr Ramadan and Witness 87—only stated that he left with ‘someone’. They did not name Mr Abu
Adass’s companion. Further, Witness 56’s account of the departure is not entirely internally
consistent and varied on issues such as whether Mr Abu Adass left by car, what he wore and
carried, and what he said upon his departure.
5439. No telecommunications evidence is available about landline calls, such as from a
payphone, to the Abu Adass family’s landline on Saturday 15 and Monday 17 January 2005, which
might corroborate Witness 56’s account. This is because call data records for landline-to-landline
calls such as to the Abu Adass family’s were incomplete in January 2005. However, this does not
assist in corroborating Witness 56 regarding the telephone calls on 15 and 17 January. It merely
shows that the absence of such records does not conflict with the witness’s evidence.
5440. Even if the Trial Chamber could give credit to Witness 56’s statements regarding the
telephone calls to the Abu Adass family landline and the name of the person with whom Mr Abu
Adass departed—which it does not—none of the relevant witnesses actually saw Mr Abu Adass
leave with anyone. The best evidence on this issue, from Witness 56, merely states that the witness
heard that Mr Abu Adass had left with ‘Mohammed’.
5441. Given its equivocal and untested nature, the evidence that Mr Abu Adass left his home
with ‘Mohammed’ is insufficiently reliable to make a finding that this occurred. The evidence is
in this respect so lacking that the Trial Chamber could also reasonably consider that Mr Abu Adass

10335

See para. 287.
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left with someone else, or that he had departed alone. In other words, while the evidence cannot
establish beyond reasonable doubt that Mr Abu Adass left with ‘Mohammed’, there are alternative
possibilities reasonably available from the evidence. The Trial Chamber consequently cannot find
that the Prosecution has established beyond a reasonable doubt that Mr Abu Adass left with
‘Mohammed’ on Sunday 16 January 2005. Even if proof beyond reasonable doubt is not required
of this fact, there is no probative evidence that this occurred.
ii.

Alternative inferences—Khaled Taha and Bilal Zaaroura

5442. Given these findings, the Trial Chamber need not make further findings on the question of
whether Mr Abu Adass left with Mr Taha. However, it will do so for completeness.
5443. The Trial Chamber cannot conclude that Mr Taha telephoned the Abu Adass family
landline the night before Mr Abu Adass disappeared. Only Witness 56’s Rule 158 evidence states
this, and the witness’s account regarding this was inconsistent. It was also not corroborated by any
call data records linking Mr Taha to calls to their home.
5444. As for Mr Taha’s possible departure with Mr Abu Adass on Sunday 16 January 2005, the
Trial Chamber has heard no evidence about Mr Taha’s movements, beyond that Lebanese/Syrian
border records show that he entered Lebanon from Syria on 15 January 2005 and returned to Syria
on 16 January 2005. Nor does it have any evidence of Mr Abu Adass’s location beyond 16 January
2005.
5445. The Lebanese/Syrian border records do not record Mr Abu Adass as leaving Lebanon with
Mr Taha on that date or on any other.10336 The Trial Chamber therefore does not have sufficient
evidence capable of supporting the inference urged on it by the Merhi, Oneissi and Sabra Defence.
5446. Finally, the Trial Chamber agrees with the Prosecution that the interview of Witness 56’s
relative—who stated that Mr Abu Adass had left with Mr Taha—was deficient in a number of
aspects. The pertinent information in the relative’s statement regarding Mr Taha was hearsay. A
competent interviewer taking a witness statement should seek to identify clearly as far as
possible—and in the statement, so that it is obvious to anyone reading it—the source of any hearsay
assertions. Further, whoever reviewed the relative’s statement should have noticed the potential

10336

Exhibits 5D478 and 5D479.
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inconsistencies regarding Mr Taha, and ensured that the relative and Witness 56 were both reinterviewed on those points.
5447. In refusing a Sabra Defence motion to reconsider its decision not to admit the relative’s
statement into evidence, the Trial Chamber noted of the statement that:
On its face, this statement appears to contradict portions of Witness 056‘s evidence.
However, the statement does not describe how the witness became aware of this
information; namely, when, how, from whom or in what circumstances they obtained this
10337

information. It is thus hearsay of unknown provenance.

5448. These omissions detracted from the statement’s reliability to the point that its only
evidentiary value was to show that the Prosecution was aware of a potential contradiction between
accounts. The statement cannot be used to establish the truth of what was said. 10338
5449. However, these minor deficiencies in this aspect of a very lengthy and complicated
investigation by the Lebanese investigating authorities, the UNIIIC and the Prosecution, do not
mean that an alternative hypothesis regarding Mr Abu Adass’s disappearance is reasonably
available from this evidence. At its highest, the relative’s statement suggests a possible
investigative lead that the Prosecution could have explored. At any rate, Mr Taylor testified that
the Prosecution did consider Mr Taha’s possible involvement in Mr Abu Adass’s disappearance.
Moreover, the Special Tribunal’s Rules oblige the Prosecution to disclose potentially exculpatory
information, and the Prosecution appears to have honoured this in disclosing the information in
the relative’s statement. This allowed the Defence to do its own investigative work.
5450. Finally, regarding the Oneissi Defence’s submission of a payphone call from Mr Bilal
Zaarooura to the Abu Adass family landline on Sunday 16 January 2005, there is nothing in

10337

Decision on Sabra Defence reconsideration and admission of a witness statement through Quentin Mugg, para.

8.
10338

Of the methodology employed in taking the statement, the Trial Chamber held, ‘Regretfully, this 2010 witness
statement is deficient in that it does not explain the provenance of this apparently contradictory information. The
interviewers, it appears, neglected to ask the witness about the circumstance of obtaining this hearsay evidence, namely
when, how, from whom or in what circumstances the witness obtained this information. Remarkably, they apparently
overlooked asking—or, alternatively, including in the statement—whether Witness 056‘s relative actually obtained
this information from Witness 056. Without knowing this, the information relayed by Witness 056‘s relative is simply
an unreliable piece of hearsay.’ Decision on Sabra Defence reconsideration and admission of a witness statement
through Quentin Mugg, para. 24.
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evidence demonstrating that the payphone call in question could be attributed to Mr Zarooura. 10339
Hence, the submission has no factual basis and is disregarded.
iii.

Whether Mr Abu Adass was abducted

5451. The amended consolidated indictment, as noted above at paragraphs 5318 to 5325, does
not specifically allege that Mr Abu Adass was ‘abducted’ from his home. The Prosecutor pleads
that Mr Merhi coordinated Mr Oneissi who participated in Mr Abu Adass’s ‘disappearance’, and
additionally, coordinated Mr Oneissi’s and Mr Sabra’s activities to identify and effect the
disappearance of a suitable individual.10340
5452. Mr Abu Adass is alleged to have left his home to meet Mr Oneissi, calling himself
‘Mohammed’.10341 The Prosecution’s final trial brief, however, positively submits that the
evidence, when considered in its totality demonstrates that Mr Oneissi and Mr Sabra participated
in the selection and abduction of Mr Abu Adass ‘as a suitable scapegoat for the false claim of
responsibility’.
5453. The evidence supporting this is bullet-pointed as:10342

•

their mobile communication with each other and Mr Merhi during the ‘COLA phase’,
which coincides with when Mr Abu Adass ‘met and later left his home with a man calling
himself ‘Mohammed’;

•

the pattern of Purple mobile communications, including Mr Merhi’s attributed Green
network communications;

•

the expert evidence that the Green network operated as ‘mission phones’ in criminal
activity;

10339

The Sabra Defence sought to attribute telephone number 367 to Mr Zaaroura and to admit call sequence tables
on this basis. Decision on admission of documents (Abu Adass), paras 33, 126-127, 130-131, 135. The Trial Chamber
rejected these arguments insofar as they alleged possible attribution of a public payphone, admitting—following
partial reconsideration—the tables on the basis that they showed calls to the Abu Adass landline. Sabra Defence
seventh bar table decision (Abu Adass and Mohammed), para. 74.
10340
Amended consolidated indictment, para. 3 (b), (d).
10341
Amended consolidated indictment, para. 28.
10342
Prosecution final trial brief, paras 1183-1184.
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•

evidence linking Mr Oneissi and Mr Sabra through Mr Merhi’s alleged Green network
communications with Mr Badreddine, and through this to Mr Ayyash and the users of the
Yellow, Blue and Red networks;

•

evidence of the increase in Purple mobile communications between Mr Merhi, Mr Oneissi
and Mr Sabra;

•

evidence that Mr Oneissi’s and Mr Sabra’s presence in the vicinity of the mosque during
the ‘COLA phase’ was exceptional;

•

evidence of the exceptional inactivity of the Purple mobiles around the time of Mr Abu
Adass’s disappearance;

•

evidence of the correspondence of Purple mobile calls with calls to Mr Abu Adass’s home
after his disappearance;

•

evidence of the Purple mobile activity linked to the delivery of the false claim of
responsibility after the attack on 14 February 2005;

•

evidence demonstrating that Mr Abu Adass was in the video, and that the claim was false;
and

•

evidence of the cessation of use of the Purple mobiles, the Green and Red network mobiles,
co-ordinated with the timing of the attack.

5454. The Prosecution asks the Trial Chamber to infer from the combination of these bulletpointed pieces of evidence that the only reasonable inference available is that Mr Oneissi and Mr
Sabra, under Mr Merhi’s coordination, ‘abducted’ Mr Abu Adass on Sunday 16 January 2005.
However, no evidence was presented about Mr Abu Adass’s alleged physical abduction; there is
no evidence about how it occurred, nor where, or by whom.
5455. The Prosecution’s final trial brief states—in submitting that a closed criminal network was
not required to execute the false claim of responsibility—that indeed, ‘the most complex aspect of
the undertaking would have been the abduction of ABU ADASS’. 10343 It also asserts of the Purple

10343

Prosecution final trial brief, para. 593.
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inactivity that the ‘length of time was well beyond that required to abduct and incarcerate ABU
ADASS. It is consistent with participation in the creation of the videotape of the false claim of
responsibility’.10344
5456. Despite the assertion of the complexity of this task, and of Mr Abu Adass’s incarceration,
there is no evidence on the record of how this abduction is supposed to have occurred, nor where
and how he was supposed to have been held or imprisoned.
5457. In the Trial Chamber’s view, only the calls to the Abu Adass home on Saturday 15 and
Monday 17 January 2005 could link any of the Accused to Mr Abu Adass leaving his home on
Sunday 16 January, and then only if it could positively find that Mr Oneissi was ‘Mohammed’.
But as is outlined above, the evidence on this is deficient and the Trial Chamber cannot find that
Mr Oneissi was the ‘Mohammed’, who is said to have called the house, solely from Witness 56’s
untested Rule 158 evidence.
5458. Regarding Mr Sabra’s role, the amended consolidated indictment as the pleading
instrument does not allege him to have ‘abducted’ Mr Abu Adass. While noting the apparent shift
in the Prosecution’s case from start to finish on this point, no evidence links him to Mr Abu Adass’s
departure from his home.
5459. The Trial Chamber accordingly is unable to positively conclude from the evidence that Mr
Abu Adass was ‘abducted’, either by Mr Oneissi, acting under Mr Merhi’s coordination (or
supervision), or by Mr Oneissi and Mr Sabra acting together, or by anyone else.
iv.

Cell site evidence relating to Mr Merhi’s, Mr Oneissi’s and Mr
Sabra’s alleged involvement in Mr Abu Adass’s disappearance

5460. The Trial Chamber has examined in detail whether the cell site evidence can unequivocally
establish that Mr Merhi, Mr Sabra and Mr Oneissi participated in Mr Abu Adass’s disappearance.
It is only the patterns of their movements, based on the call data records of mobiles connecting to
specific cells, and the call patterns between the three mobiles that could establish the inferences
urged by the Prosecution.

10344

Prosecution final trial brief, para. 552.
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5461. The Prosecution’s case on the mobile evidence is first, that calls between the Green and
Purple mobiles from Wednesday 12 to Saturday 15 January 2005 showed the alleged preparation
of the abduction. Secondly, the activity of the Green mobiles, and the inactivity of the Purple
mobiles, on Sunday 16 January 2005 showed the involvement in Mr Abu Adass’s disappearance.
The third is that the activity of the three Purple mobiles on Monday 17 January 2005 aligned with
the telephone calls to the Abu Adass landline.
5462. The Purple-Green mobile activity between Wednesday 12 and Saturday 15 January 2005,
according to Mr Platt, had a number of distinctive features, and there were an unusual number of
calls between Mr Merhi’s Green mobile 071 and Mr Badreddine’s Green mobile 023.
5463. Mr Badreddine initiated two of these, on Wednesday 12 January; this was uncommon.
There were eighteen calls between Green 071 and Green 023 between 13 October 2004 and 7
February 2005; the longest was on Thursday 13 January 2005 and lasted nineteen and a half
minutes. Mr Platt said that showed that something unusual was occurring. Mr Platt also thought
that Mr Badreddine and Mr Merhi met in this period. There is, however, no evidence of such a
meeting, nor if it occurred, of what occurred; it is simply a hypothesis.
5464. The Trial Chamber accepts that the mobile activity may have well had some or all of the
features that Mr Platt described. The evidence, however, neither provides any inference that could
be the only one reasonably available from the evidence about what was being said in the calls, nor
links the Accused to any activity preparatory to the claim of responsibility. Without the evidence
of Mr Oneissi meeting Mr Abu Adass in the mosque as ‘Mohammed’, it is the only evidence
against the three Accused, except for the location of their mobiles on Monday 14 February 2005.
Similarly, although Mr Platt may have correctly surmised that callers used a hospital to pass
messages to call each other, his hypothesis is no more than that, and he correctly conceded this in
Defence questioning.
5465. Further, while he suggested that they could have been using this form of communication
if, for example, Mr Merhi’s attributed Green mobile was switched off, it is a little difficult to
reconcile this with the calls to the hospital on the morning of Sunday 16 January 2005. One on
hand, the Prosecution is relying upon the calls between Green 071 and Mr Badreddine’s Green
mobiles at a supposedly crucial point, namely, the ‘abduction’ of Mr Abu Adass. But on the other,
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it is seeking to explain the calls to the hospital by suggesting that Mr Merhi may have switched
off his attributed Green mobile at this obviously critical time, namely when he was supposed to
have been monitoring the abduction. Switching off a network mobile at this critical moment is
incongruous especially if Mr Merhi was, as the Prosecution argued, remaining in a static location
in Dahyieh for operational reasons.
5466. The Trial Chamber similarly cannot draw a conclusion beyond reasonable doubt
concerning the inactivity of the Purple mobiles on Sunday 16 January 2005, or the increased
activity of the Green mobiles in the morning that day.
5467. The Trial Chamber can accept that it may make sense for a group of kidnappers to take the
precaution of silencing their mobiles on the day of their victim’s disappearance. However, it is
also equally possible that the Purple mobile users decided not to activate their mobiles on 16
January 2005 for other reasons unrelated to Mr Abu Adass’s departure. Moreover, Mr Merhi’s
Grey mobile was activated in the early evening of that day, when it received two messages that
had been sent to it the previous night and on the afternoon of Sunday 16 January.
5468. The absence of mobile activity does not unequivocally establish any particular action by
their users, and in particular, it does not demonstrate that the Accused must have ‘lured’ or
kidnapped Mr Abu Adass from his home that day. Similarly, the increase in Green mobile activity
that morning—although coinciding with Mr Abu Adass’s departure from his home—does not of
itself demonstrate Mr Merhi’s supervisory, or pleaded coordinating, role. Here, it is again stressed
that there is no evidence of the content of any of the calls, any text messages or any meetings
between the alleged conspirators.
5469. The Prosecution also points to three supposedly ‘hierarchical call flows’ between the
Purple and the Green mobiles that demonstrate how Mr Badreddine was directing and monitoring
the operation and Mr Merhi’s work. Mr Platt illustrated the calls in a slide:
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Exhibit P1934 (Corrected Chronology PowerPoint slides regarding the Purple mobiles), slide 33
5470. These are critical to its case, especially in relation to the conspiracy charged, and are the
following:

•

On Wednesday 12 January 2005, at 20:20, Mr Badreddine’s Green 023 called Mr Merhi’s
attributed Green 071 for 101 seconds. Two minutes later, Mr Merhi’s Purple 231 called
Associate Purple 744, which is linked to Mr Merhi’s brother, and Mr Platt stated that it had
contact with other Purple mobiles; and

•

Two days later, on Friday 14 January 2005, at 19:55, Mr Merhi’s attributed Green 071
made a three and a half minutes call to Mr Badreddine’s Green 023. Four minutes later, Mr
Merhi’s Purple 231 called Associate Purple 744. A minute later, at 20:00, Mr Merhi’s
Purple 231 called Mr Sabra’s attributed Purple 018. At 20:01 and 20:04, Mr Sabra’s
Purple 018 called Mr Oneissi’s Purple 095; and
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•

The following day, Saturday 15 January 2005, at 18:51, Mr Merhi’s attributed Green 071
called Mr Badreddine’s Green 023 for 31 seconds. At 18:52, Mr Merhi’s Purple 231 called
Mr Sabra’s Purple 018.

5471. None of these calls, however, connected to cells relevant to Mr Abu Adass’s address or the
mosque. The first call, on Wednesday 12 January 2005, in the Trial Chamber’s view is not an
example of a ‘hierarchical’ call flow.
5472. A call from Mr Badreddine to Mr Merhi’s attributed Green 071, followed by Mr Merhi
calling a mobile associated with his own brother does not fit within the Prosecution’s pleaded case
theory that Mr Badreddine was coordinating Mr Merhi’s activities, who in turn was coordinating
those of Mr Oneissi and Mr Sabra. Mr Merhi is not accused of co-ordinating his brother in any
kind of criminal activity. Further, it is not connected to any pleaded event. It is three days after the
end of the ‘COLA phase’ and four days before Mr Abu Adass disappeared. The Trial Chamber
cannot connect it to anything concrete pleaded against the Accused or referred to in the amended
consolidated indictment as to Mr Badreddine’s alleged role.
5473. The calls on Friday 14 and Saturday 15 January 2005 are likewise devoid of context.
To find a connection to any material facts pleaded against the three Accused persons—and hence
to be satisfied that this is the only reasonable conclusion available from the evidence—the Trial
Chamber would have to speculate as to their content.
5474. The only connection with the case against the Accused is that the calls were made over the
two days before Mr Abu Adass left his home. The alleged call to the Abu Adass family home, on
the Prosecution’s pleading occurred on Saturday 15 January at 21:00, more than two hours after
Mr Merhi’s attributed Green network call to Mr Badreddine and his call to Mr Sabra’s attributed
Purple 018. The Trial Chamber thus has no reliable evidence connecting these calls to Mr Abu
Adass. It may have been different had Witness 56 testified, and was questioned in court, but this
did not occur.
5475. In relation to the calls to the Abu Adass residence on Monday 17 January 2005—the
evidence for which also derives from untested Rule 158 statements—the Trial Chamber likewise
cannot connect them to any of the three Accused.
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5476. On the evening of 17 January, at 21:02, Mr Oneissi’s Purple 095 activated COLA2 to text
Mr Merhi’s Purple 231, and it also received text messages. Purple 231 then called Purple 095 at
21:04 and, again at 21:05. By then, Mr Oneissi’s Purple 095 was connecting to another cell,
GHOBAI3, which adjoins CHATIL1, which in turn is adjacent to COLA2—as is shown on the
map above at paragraph 5101.
5477. Using the electronic presentation of evidence, the Trial Chamber measured the distance
between the GHOBAI mast and the COLA mast as about 1.3 kilometres. The distance from the
GHOBAI mast and the mosque, and the Abu Adass residence, is about 1.4 kilometres.
Additionally, the furthest point from the GHOBAI3 predicted best server coverage area and the
mosque is 1.6 kilometres, and it is about the same distance from the residence. This demonstrates
how far away Mr Oneissi may have been from the Abu Adass residence and the mosque in the
second call at 21:05. He may have been in a vehicle or on a motorbike.
5478. The Prosecution submitted this call was ‘consistent with reporting back that the call had
been made’.10345 That may be so, but it is also ‘consistent’ with other things.
5479. Prosecution counsel also told the Trial Chamber, in closing arguments, that the
‘conspirators’ returned to the mosque area to use a payphone to call the Abu Adass family. This
was because in their eyes Mr Abu Adass needed to be seen as a Sunni extremist who had been
recruited and groomed in his local mosque, so it made perfect sense to go back to the area and to
make a payphone call from nearby.10346
5480. The ‘abductors’ may well have returned to the area to make the call—if indeed Mr Abu
Adass had been abducted—and from an unidentified payphone, but this is only speculative. It is
not the only inference reasonably available from the evidence. Moreover, someone’s mere brief
presence in the form of a mobile call connecting to a cell covering the mosque—and other areas—
cannot prove that they were there making a call from an unidentified payphone, and for the reasons
the Prosecution urged, for there are no supporting call data records.

10345

Prosecution final trial brief para. 558.
Prosecution closing submissions, T. 14 September 2018, pp 25-26, in response to a question from Judge Braidy
as to why the alleged abductors had to return to the area of the Abu Adass home on 17 January 2005.

10346
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5481. The Trial Chamber has also examined the Green network calls between Mr Badreddine
and Mr Merhi’s attributed Green 071 on the morning of Sunday 16 January 2005. These indeed
coincide with the date of Mr Abu Adass’s officially reported disappearance. The Prosecution’s
final trial brief argues that Mr Merhi, using his Green 071 mobile, ‘was responsible for overseeing
the abduction of ABU ADASS and the delivery and publication of the false claim’.10347 Further,
he ‘played a critical, supervisory role that ensured the realisation of the false claim component to
the assassination plot. He oversaw all key aspects of this component.’ 10348
5482. However, neither Mr Oneissi’s mobile nor Mr Sabra’s shared mobile were active that day.
If they participated in Mr Abu Adass’s leaving his home that day, as is alleged, the communication
of this to Mr Merhi, and presumably then in turn to Mr Badreddine as the conspiracy’s pleaded
coordinator is left unexplained. Nothing connects the three Accused with Mr Abu Adass leaving
his home for the last time.
5483. It follows that there is no reliable evidence connecting Mr Merhi’s calls on his attributed
Green network mobile to Mr Badreddine that morning with the disappearance, notwithstanding
their temporal coincidence with his disappearance that day. Therefore, the only conclusion
reasonably available from the cell site evidence of the mobile activities is that the Trial Chamber
cannot positively find that any of the three Accused were involved in Mr Abu Adass’s
disappearance on Sunday 16 January 2005.
5484. This conclusion must be considered in tandem with the analysis of the cell site evidence
relating to the dissemination of the claim of responsibility on the afternoon of Monday 14 February
2005, below at paragraphs 5539 to 5692. However, when the two are put together, for the reasons
set out below, the conclusion remains the same.
5485. The Trial Chamber is also unable to make any finding about calls to the so-called
‘Associate Purple’ mobiles. There is nothing in the evidence from which the Trial Chamber could
draw any inferences against the Accused in relation to these calls.

10347
10348

Prosecution final trial brief, para. 599.
Prosecution final trial brief, para. 1181.
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F.

Preparing the claim of responsibility—Tuesday 18 January 2005
to Sunday 13 February 2005
1.

Introduction

5486. The Prosecution alleges that, first, immediately after his disappearance, probably on
Tuesday 18 January 2005, Mr Abu Adass made the video containing the claim of responsibility.
Second, on Wednesday 9 or Thursday 10 February 2005, the telecard used to make the calls
claiming responsibility on Monday 14 February 2005 was purchased. Third, the mobile activity
around these events showed the involvement of Mr Sabra, Mr Oneissi and Mr Merhi in these
preparatory events.

2.

Preparatory events
(a)

Evidence
i.

Making the video claiming responsibility

5487. The evidence that Mr Abu Adass’s appearance had changed in the video is outlined above
at paragraphs 5705 to 5706. The Trial Chamber received no evidence of when, where or how it
was made nor, it stresses, of anything either directly or indirectly connected with it.
ii.

Purchase of the telecard number 6162569 on Wednesday 9 or
Thursday 10 February 2005

5488. The Trial Chamber received evidence from which it can find that the telecard used to call
Reuters and Al-Jazeera on Monday 14 February 2005 was purchased several days earlier.
5489. In February 2005, Mr Abdo Fayyad worked as a salesperson at a sales office of the
telecommunications company, Ogero, in Nahr Beirut. He identified his name and handwriting in
an entry for the sale of a telecard number 6162569 on Thursday 10 February 2005.10349 In a
statement to the Lebanese ISF, on 16 March 2005, and a Lebanese Investigating Judge, on 16

10349

Exhibit P563 (Statement of Abdo Fayyad, dated 24 March 2014), ERNs 60294372, 60294394.
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August 2005, he said that he had sold the telecard on 10 February 2005, as noted in the sales
records.10350
5490. However, in October 2007, he told UNIIIC investigators that he had sold the telecard on 9
February 2005 and that the ‘head of the section’ had determined this date after checking the
register. When asked specifically about the date, Mr Fayyad stated that the telecard was sold
between two dates but there was no documentation to confirm the exact date. 10351
5491. As Mr Fayyad sold up to 600 telecards per day, he did not remember who bought the card
and the company did not record the customers’ names or the time of purchase. 10352 There were no
CCTV cameras in operation at the shop and Mr Fayyad could not recall an unusual or notable
customer from the day of the sale.10353
(b)

Submissions

5492. Regarding the purchase date of the telecard, the Prosecution did not make any submissions
in its final trial brief. In closing submissions, it mentioned briefly that the telecard ‘was purchased
on 10th February’.10354 The Merhi Defence argues that the evidence relating to the telecard is
contradictory on the question of the date purchased.10355
(c)

Findings

5493. The Trial Chamber finds that an unknown person purchased a telecard with the number
6162569 on Thursday 10 February 2005 at the Ogero sales office in Nahr Beirut. Ogero’s sales
records state that this telecard was sold by Mr Fayyad on that date and there is no reason to doubt
their accuracy. But in any event whether it was bought on 9 or 10 February 2005 is unimportant
as nothing connects any of the Accused with the purchase.

10350

Exhibit P563 (Statement of Abdo Fayyad, dated 16 March 2005), ERN 60294381; exhibit P563 (Statement of
Abdo Fayyad, dated 16 August 2005), ERN 60294385; exhibit P563 (Statement of Abdo Fayyad, dated 31 October
2007), ERNs 60289133-60289134.
10351
Exhibit P563 (Statement of Abdo Fayyad, dated 31 October 2007), ERN 60289134.
10352
Exhibit P563 (Statement of Abdo Fayyad, dated 24 March 2014), ERN 60294372; exhibit P563 (Statement of
Abdo Fayyad, dated 16 March 2005), ERN 60294381; exhibit P563 (Statement of Abdo Fayyad, dated 31 October
2007), ERN 60289133-60289134.
10353
Exhibit P563 (Statement of Abdo Fayyad, dated 31 October 2007), ERN 60289134-60289135.
10354
Prosecution closing submissions, T. 14 September 2018, p. 57.
10355
Merhi Defence final trial brief, para. 522.
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5494. Mr Fayyad has no recollection of the sale and relied on the sales records for the purchase
date. Evidently, he was not shown the sales records during the UNIIIC interview, which explains
why he may have been uncertain about the date then.

3.

Mobile activity from Tuesday 18 January to Sunday 13 February 2005

5495. The Prosecutor pleads in the amended consolidated indictment that following the
disappearance of Mr Abu Adass, Mr Merhi’s Purple 231 and Mr Ayyash’s personal mobile 091
were in contact with each other in late January and early February 2005.10356 The Prosecution’s
final trial brief points out that Purple and Green mobiles also had limited contact with each other
during this period.10357
(a)

Evidence
i.

Alleged decline in Purple mobile activity

5496. On Tuesday 18 January 2005, two days after Mr Abu Adass’s disappearance, Mr
Oneissi’s Purple 095 was active, making or receiving eleven calls. 10358 Mr Merhi’s Purple 231 and
Mr Sabra’s attributed Purple 018 each received one call.10359 The Purple mobiles were then not in
contact with each other again until Friday 21 January 2005. 10360
5497. On Friday 21 January 2005, there was only one call between the Purple mobiles. Mr
Merhi’s Purple 231 made a call of 43 seconds to Mr Oneissi’s Purple 095 at 16:09.10361 The next
contacts between the Purple mobiles was on Monday 24 January.10362 The only call between

10356

Amended consolidated indictment, paras 31, 37.
Prosecution final trial brief, paras 560-561, 811, 931-933.
10358
Exhibit P1223 (Call sequence table of Purple 095), p. 266; exhibit P1339 (Call sequence table of Associate Purple
375), p. 35.
10359
Exhibit P527 (Call sequence table of Purple 231), p. 111; exhibit P1221 (Call sequence table of Purple 018),
p. 285.
10360
Exhibit P527, p. 111; exhibit P1221, pp 285-287; exhibit P1223, pp 266-267; exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 690. See also exhibit P1782 (Narrative overview of telephone activity and relevant
events), paras 25 (p. 202), 665-666 (p. 206). The Trial Chamber notes an error in the paragraph numbering of exhibit
P1782, on pages 198-202. It appears that 23 paragraphs were inserted between paras 644 and 645.
10361
Exhibit P527, p. 111; exhibit P1223, p. 267.
10362
Exhibit P527, pp 111-112; exhibit P1221, pp 286-287; exhibit P1223, p. 268; exhibit P1339, pp 36-37; exhibit
P1783 (Expert report of Gary Platt – Chronology), para. 725.
10357
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Purple mobiles that day was at 10:11 with a 43-second call from Mr Merhi’s Purple 231 to Mr
Oneissi’s Purple 095.10363
5498. On Tuesday 25 January 2005, Mr Sabra’s attributed Purple 018 and Mr Merhi’s
Purple 231 exchanged calls in the afternoon, at 14:39 and 14:43. 10364 The first call lasted for almost
three minutes.10365 These were their first contacts since Saturday 15 January.10366 For both calls,
Purple 018 activated ETOILE1 near Parliament.10367 The last call between the Purple mobiles of
the day occurred at 18:39 between Mr Sabra’s attributed Purple 018 and Mr Oneissi’s
Purple 095.10368 Purple 018’s next contact with another Purple mobile occurred ten days later, on
Friday 4 February 2005.10369
5499. Mr Platt highlighted the significance of Mr Sabra’s Purple 018’s calls with Mr Merhi’s
Purple 231 when he was connecting to the ETOILE1 cell. This cell provided coverage near the
tree where the video claiming responsibility for Mr Hariri’s assassination would be placed, and is
the vicinity of Al-Jazeera’s office.10370 This is shown on the map directly below taken from the
electronic presentation of evidence, on which Al-Jazeera is marked ‘AJ’, Reuters as ‘Reu’ and the
tree as ‘T’:

10363

Exhibit P527, p. 112; exhibit P1223, p. 268.
Exhibit P527, p. 112; exhibit P1221, p. 287.
10365
Exhibit P527, p. 112; exhibit P1221, p. 287.
10366
Gary Platt, T. 21 February 2017, p. 102; exhibit P527, pp 110-112; exhibit P1221, pp 285-287.
10367
Exhibit P1221, p. 287.
10368
Exhibit P1221, p. 287; exhibit P1223, p. 269.
10369
Exhibit P1221, pp 287-288. See also exhibit P1782, para. 734.
10370
Gary Platt, T. 21 February 2017, pp 102-103; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 763;
exhibit P1900 (Electronic presentation of evidence snapshots showing coverage of ETOILE1, location of Al-Jazeera
and Reuters offices, and the tree). See also exhibit P1782, paras 732, 734; exhibit P1889 (Chronology PowerPoint
presentation – 18 January 2005 to 27 January 2005), slide 178. The Parliament and the Reuters news agency are also
located in the same area.
10364
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Exhibit P1900 (Electronic presentation of evidence snapshots showing coverage of ETOILE1,
location of Al-Jazeera and Reuters offices, and the tree)
5500. Mr Platt added that Purple 018 did not frequent this area of Beirut.10371 He thought that the
presence of Purple 018 in this area was consistent with the overall preparation process including
the purchase of the Mitsubishi Canter on Tuesday 25 January 2005, searching for a suitable place
to hide the video tape, and identifying the payphones to call the news agencies on Monday 14
February 2005.10372
5501. The last calls between Mr Merhi’s Purple 231 and Mr Oneissi’s Purple 095 occurred on

Wednesday 26 January 2005.10373
5502. The Purple mobiles were active but made no contact with each other again until Friday 4

February 2005,10374 when Purple 018 contacted Mr Merhi’s Purple 231.10375 When it called

10371

Gary Platt, T. 21 February 2017, pp 102-103. See also exhibit P1782, paras 734-735.
Gary Platt, T. 21 February 2017, pp 103-106.
10373
Gary Platt, T. 22 February 2017, pp 9-10; exhibit P527, pp 112-117; exhibit P1223, pp 269-281; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 766.
10374
Exhibit P527, pp 112-114; exhibit P1221, pp 287-288; exhibit P1223, pp 270-276; exhibit P1339, pp 37-39;
exhibit P1342 (Call sequence table of Associate Purple 744), pp 76-79.
10375
Exhibit P527, p. 114; exhibit P1221, p. 288; Gary Platt, T. 22 February 2017, pp 9-10, T. 6 March 2017, p. 29;
exhibit P1783 (Expert report of Gary Platt – Chronology), paras 946-947.
10372
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Mr Merhi’s Purple 231 at 14:53, Purple 018 activated AICHA1 in west Beirut, which is adjacent
to the ETOILE1 cell that it connected to on Tuesday 25 January 2005. AICHA1’s predicted best
server coverage area has a predicted border that is about one kilometre from the tree where the
video was placed. According to Mr Platt, this was an unusual cell activation by Purple 018.10376
The next time it was in this area was on Monday 14 February 2005. 10377
5503. From Friday 4 February to Sunday 13 February 2005, the Purple mobiles were active
but had no contact with each other.10378
5504. Mr Platt testified that infrequent contacts between the Purple mobiles from Monday 17

January until Monday 14 February 2005 demonstrate that the major part of the operation,
namely the ‘abduction’ of Mr Abu Adass, was over. However, further activities were necessary
for the execution of the false claim, such as the delivery of the video tape. 10379
ii.

Patterns of Green mobile activity and inactivity

5505. Mr Merhi’s attributed Green 071 became active for the penultimate time on Thursday 20

January 2005.10380 Green 071 called Mr Badreddine’s Green 023 that day at 06:01, and received
a call from Green 023 at 06:56. Both calls were of less than thirty seconds. 10381
5506. Mr Platt observed that the only other time when Green 071 and Green 023 were in contact
with each other so early in the morning was on Sunday 16 January 2005, when Mr Abu Adass
disappeared.10382 Because their next and last contact followed almost three weeks later, on Monday

10376
Gary Platt, T. 6 March 2017, pp 29-30; exhibit P1221, p. 288; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 946. See also exhibit P1782, paras 734, 873-874; exhibit P1907 (Chronology PowerPoint
presentation – 3 February 2005 to 7 February 2005), slide 101.
10377
Gary Platt, T. 6 March 2017, p. 30.
10378
Exhibit P527, pp 114-116; exhibit P1221, pp 288-291; exhibit P1223, pp 276-280. Associate Purple 375 was in
contact with Purple 018 on 6 February (twice) and 8 February 2005. Exhibit P1339, pp 40-42. Associate Purple 744
received three calls from Purple 095 on 5 and 6 February 2005. Exhibit P1342, pp 79-82.
10379
Gary Platt, T. 21 February 2017, p. 46.
10380
Gary Platt, T. 21 February 2017, p. 6; exhibit P1205 (Call sequence table of Green 071), p. 9; exhibit P1211 (Call
sequence table of Green 023), p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 712, 716. See also
exhibit P1782 (Narrative overview of telephone activity and relevant events), para. 676. On 20 January 2005,
Green 023 was also in contact with Green 300 three times after midnight and once at 10:31.
10381
Exhibit P1205, p. 9; exhibit P1211, p. 4.
10382
Gary Platt, T. 21 February 2017, pp 6-7.
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7 February 2005, Mr Platt’s view was that the role of Mr Merhi’s Green 071 was largely but not
entirely completed.10383
5507. On Monday 7 February 2005, at 10:45, fourteen minutes after Mr Badreddine’s
Green 023 received a call from Mr Ayyash’s Green 300, Mr Merhi’s attributed Green 071 made a
65-second call to Mr Badreddine’s Green 023.10384 This was the last call between Green 071 and
Green 023.10385
5508. Mr Philips compared the Green mobiles calls and the different dates when they ceased all
activity, namely Monday 7 February 2005 for Green 071 and Monday 14 February 2005 for
Green 023 and Green 300. From this he concluded that Green 071’s cessation of use seven days
earlier than the other two Green mobiles ‘may well imply’ that the role Green 071 played in the
Green mobiles’ mission was completed earlier than that of Green 023 and Green 300.10386
iii.

Contact between Mr Merhi’s Purple 231 and Mr Ayyash’s personal
mobile 091

5509. On Sunday 23 January 2005, Mr Merhi’s Purple 231 received two calls from
Mr Ayyash’s personal mobile 091.10387 Apart from the rarity of the contacts between the users of
these mobiles, Mr Platt emphasised that these calls fitted into a series of eleven calls between the
users of the Blue network mobiles, including Mr Ayyash’s personal mobile 091. And further, that
both mobiles used cells in Dahyieh, in southern Beirut, that provided overlapping coverage,
namely on Alfa’s BRAJNE2 and Touch’s Sfeir_A.10388 The call data records reveal eight calls

10383

Gary Platt, T. 21 February 2017, pp 7-8. See also exhibit P1782, para. 676.
Exhibit P1205, p. 9; exhibit P1211, p. 5; exhibit P1207 (Call sequence table of Green 300), p. 5; exhibit P1783
(Expert report of Gary Platt – Chronology), para. 958.
10385
Gary Platt, T. 6 March 2017, p. 104; exhibit P1205, p. 9. See also exhibit P1782, paras 904-905.
10386
Exhibit P1116 (Expert report of J.E. Philips, ‘Mission phones?’ – Green mobiles, dated 3 May 2015), para.7.5.7
(p. 66), John Edward Philips, T. 31 August 2016, p. 96, T. 1 September 2016, pp 9-11, T. 6 September 2016, pp 44,
77. See also exhibit P1118 (PowerPoint presentation on common mission phones, John Edward Philips), slide 157.
10387
Gary Platt, T. 21 February 2017, pp 67-68, 71; exhibit P527 (Call sequence table of Purple 231), p. 111; exhibit
P1256 (Call sequence table of mobile 091), p. 4; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 738740. See also exhibit P1782 (Narrative overview of telephone activity and relevant events), paras 706, 708.
10388
Gary Platt, T. 21 February 2017, pp 67-68, 71. See also exhibit P1782, paras 706, 708-709; exhibit P1889
(Chronology PowerPoint presentation – 18 January 2005 to 27 January 2005), slide 140.
10384
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between Purple 231 and Mr Ayyash’s personal mobiles 091 and 935 between 13 November 2004
and 6 February 2005.10389
5510. On Saturday 5 February 2005, at 12:17, Mr Merhi’s Purple 231, in south Beirut, called
Mr Ayyash’s personal mobile 091, which was then in southern Lebanon, for a minute and a
half.10390
5511. The following day, Sunday 6 February 2005, Mr Merhi’s Purple 231 contacted
Mr Ayyash’s personal mobile 091 again at 16:51.10391 This call was followed by three calls, within
a minute, from Mr Merhi’s Purple 231 to the Great Prophet Hospital’s (Al-Rasoul Al-Aazam)
landline.10392 At 17:37, Purple 231 received a call from Mr Ayyash’s personal mobile 091, and
they had two more short calls, at 18:41 and 18:59. 10393 The last call was of seven seconds,10394 and
they were activating cells in south Beirut for these calls.10395
5512. In Mr Platt’s view, these calls demonstrated contact between the two limbs of the ‘plot’ for
which the mobile users were responsible, namely the surveillance of Mr Hariri and the preparation
of the false claim of responsibility. It goes to demonstrate either that they were not aware of the
other’s Green mobile or that they were ‘ordered not to use’ those to call each other.10396 It also
illustrated an insulation of the third Green mobile, Mr Badreddine’s Green 023, from the ongoing
operations.10397

10389
The first was on 13 November 2004, and there were two calls on 23 January, one on 5 February and four on 6
February. Exhibit P527, pp 98, 111, 114-115; exhibit P1256 (Call sequence table of mobile 091), pp 4, 8; exhibit
P1261 (Call sequence table of mobile 935), p. 77; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 195,
738-740, 949, 951. See also exhibit P1782, paras 197, 706, 708, 878-879, 892-894.
10390
Exhibit P527, p. 114; exhibit P1256, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 949.
10391
Exhibit P527, p. 114; exhibit P1256, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 951.
10392
Exhibit P527, p. 114; exhibit P1606 (Subscriber note for landline 206).
10393
Exhibit P527, p. 115; exhibit P1256, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 951.
10394
Exhibit P527, p. 115; exhibit P1256, p. 8.
10395
Exhibit P527, pp 114-115; exhibit P1256, p. 8; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 951.
10396
Gary Platt, T. 6 March 2017, p. 89. See also Gary Platt, T. 9 February 2017, p. 73.
10397
Gary Platt, T. 6 March 2017, pp 89-90.
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(b)

Submissions

5513. According to the Prosecution, the eight inter-Purple mobile calls in the month after Mr Abu
Adass’s abduction, from Sunday 16 January 2005—as opposed to the twelve on Monday 14
February 2005 alone—showed a ‘largely but not wholly dormant period of preparation.’ 10398
5514. The calls between Mr Ayyash and Mr Merhi on Sunday 23 January 2005 also formed part
of a sequence of successive Blue network calls between Mr Ayyash and Subjects 6, 7, 9 and
816.10399 There were, however, calls between Mr Ayyash and Mr Merhi in late January and early
February 200510400 as well as from Mr Merhi to Mr Badreddine on Monday 7 February 2005.10401
5515. In relation to the making of the video, the Prosecution’s final trial brief submits that:
The length of the period of Purple inactivity, save for isolated calls largely coinciding with
the time of the calls to ABU ADASS’ home, varied between 48 hours to 72 hours, and only
ended on 18 January 2005. This length of time was well beyond that required to abduct and
incarcerate ABU ADASS. It is consistent with participation in the creation of the videotape
of the false claim of responsibility.10402

5516. In response to this submission, the Trial Chamber posed the following question to the
Prosecution:
Paragraph 552 of the Prosecution brief alleges that inactivity of the purple and associated
purple mobiles for a period of 48 to 72 hours before 18 January 2005 is consistent with
‘participation in the creation of the videotape of the false claim of responsibility’.
Where is the evidence for this assertion? Further, it was not pleaded in the amended
consolidated indictment or pre-trial brief. What legal consequences flow from this? And is
10403

this alleged to be a material fact?

10398
10399
10400
10401
10402
10403

Prosecution final trial brief, para. 561.
Prosecution final trial brief, para. 614.
Amended consolidated indictment, paras 31, 37.
Prosecution final trial brief, para. 615.
Prosecution final trial brief, para. 552.
Questions for closing submissions, para. 12.
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5517. In answering this in oral closing arguments, Prosecution counsel said that they no longer
maintained this submission.10404 The Prosecution also submitted that possible changes to Mr Abu
Adass’s appearance, in the video, could be explained by a styling change. 10405
5518. Prosecution counsel also submitted that Mr Abu Adass’s ‘drawn appearance’ in the video
was possibly explicable because he ‘had been lured and then suddenly realized that he was part of
a horrible plot … he must have been very scared’.10406 Although the Prosecution had ‘no direct
evidence of who created the video’, it did have evidence that ‘Mr. Oneissi and Mr. Sabra were
involved at each step of the way through to the delivery. They were the inner core and needed to
know’.10407
5519. Regarding Mr Sabra’s Purple 018 connecting to ETOILE1 and calling Mr Merhi’s Purple
231 on Tuesday 25 January 2005, the Prosecution’s final trial brief stated that this was ‘significant
because this cell is directly adjacent to cells’ that Mr Sabra connected to on Monday 14 February
around the tree. Further, it was Mr Sabra’s first contact with another Purple mobile for ten
days.10408 Prosecution counsel in closing arguments described this as ‘advance planning’. 10409
5520. The Merhi Defence, apparently relying upon untested Rule 158 evidence, argued that the
Prosecution’s assertion that the video cassette was probably made on 18 January 200510410 does
not tally with the testimony of Mr Abu Adass’s close associates that, in the video, Mr Abu Adass
had lost weight and his beard seemed thicker.10411
5521. It also argued that the Prosecution produced no evidence linking the activity of Purple 231
on Monday 17 and Tuesday 18 January 2005 to the recording of the video.10412 The lack of calls
between Purple 231 and Purple 095 after Wednesday 26 January 2005 show that no preparation

10404

Prosecution closing submissions, T. 14 September 2018, pp 23-24.
Prosecution closing submissions, T. 14 September 2018, pp 26-27.
10406
Prosecution closing submissions, T. 14 September 2018, p. 27.
10407
Prosecution closing submissions, T. 14 September 2018, p. 37.
10408
Prosecution final trial brief, para. 932. See also Prosecution closing submissions, T. 11 September 2018, p. 34,
where it was described as ‘the advanced planning for the 14th of February by the identification of the pay phones and
the location to place the videotape in advance of the 14th of February’.
10409
Prosecution closing submissions, T. 11 September 2018, p. 34.
10410
Merhi Defence final trial brief, para. 518.
10411
Merhi Defence final trial brief, para. 518, referring to the Prosecution final trial brief, para. 1106, which refers to
the evidence of Mr Taysir Abu Adass, Witness 56, Witness 87, the witness who saw ‘Mohammed’ in the mosque and
Mr Ramadan on Mr Abu Adass’s appearance in the video.
10412
Merhi Defence final trial brief, para. 519.
10405
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was occurring, and Green 071 cannot have been used to coordinate the claim of responsibility,
given that it was used only once on Thursday 20 January 2005, before its last use on Monday 7
February 2005.10413 The Merhi Defence further submits that the call made on 7 February 2005 is
unexplained, given the Prosecution’s argument that the preparation of the false claim was
completed on 27 January 2005.10414
5522. The Purple mobiles did not activate cells in the area of the store that sold the telecard
between Wednesday 9 and Saturday 12 February 2005, and there is no evidence that the same
telecard was delivered to Mr Sabra or Mr Oneissi to make the calls claiming responsibility for the
attack.10415
5523. The Oneissi Defence submits that it cannot be inferred that Mr Oneissi was involved in the
creation of the video merely because his mobile was inactive, regardless of how ‘exceptional’ the
inactivity was.10416
5524. The Sabra Defence argues, regarding the calls between Mr Merhi’s Purple 231 and Mr
Ayyash’s personal mobile 091, that the Prosecution provides no plausible reason to break an
established communication protocol.10417 The Prosecution provided no explanation as to why the
Green network did not act as the communication hub on this occasion. 10418
5525. The Sabra Defence also attacked paragraph 552 of the Prosecution’s final trial brief,
referred to above at paragraphs 5515 to 5518, stating that ‘the Prosecution’s improper allegation
is pure supposition’. It argues that there is ‘no forensic evidence from the FCR-Tape [false claim
of responsibility], from the device used to record the FCR-Video or the location in which it was
recorded which would establish any link to the accused’. 10419 The Prosecution also cannot establish
when it was recorded. In arguing that it was recorded between 16 and 18 January 2005, the
Prosecution ‘neglects to consider its own evidence’ that the video must have been recorded

10413
10414
10415
10416
10417
10418
10419

Merhi Defence final trial brief, paras 530, 543-544.
Merhi Defence final trial brief, para. 399.
Merhi Defence final trial brief, para. 522.
Oneissi Defence final trial brief, paras 202, 546-549.
Sabra Defence final trial brief, paras 536-539.
Sabra Defence final trial brief, para. 539.
Sabra Defence final trial brief, para. 794.
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sometime after Mr Abu Adass’s ‘disappearance in light of the changes in his physical
appearance’.10420
5526. In closing submissions, counsel for Mr Sabra argued that the Prosecution’s allegation in its
final trial brief that the users of Purple mobiles were implicated in creating the video ‘exceed the
scope of the charges’. The Trial Chamber accordingly cannot make a finding on them, otherwise
it ‘would be a clear violation of Mr. Sabra’s rights’.10421
(c)

Findings

5527. The Trial Chamber is unable to make any findings about when the video tape was made
beyond the obvious that it was made after Mr Abu Adass’s disappearance on Sunday 16 January,
and before Mr Hariri’s assassination on Monday 14 February 2005. The evidence about his beard’s
possible growth is unclear and the Trial Chamber can accordingly make no finding about how
much it had grown between his disappearance and whenever the video was made. His Lebanese
identity card, issued in April 2002, shows him with a beard, but this is inconclusive; there was no
evidence about when the photograph was taken, and beard wearing can regularly change. 10422
5528. The Trial Chamber received some evidence about Mr Abu Adass’s allegedly changed
appearance in the video tape. However, this evidence is contested and comes from witnesses whose
evidence is challenged and it was admitted under Rule 158 without cross-examination, although
the Merhi and Oneissi Defence and the Prosecution used it in their final trial briefs. The Trial
Chamber has given this evidence no weight, but has noted that Mr Abu Adass having a possibly
changed appearance may be explicable by the circumstances of what he was doing, namely,
appearing in a video taking responsibility for the murder of Mr Hariri in the name of an Islamic
group.
5529. The Trial Chamber also cannot accept the Prosecution’s submissions that the only
inference reasonably available from the evidence is that a period of ‘inactivity’ of contact between
Mr Merhi’s and Mr Oneissi’s Purple mobiles and Mr Sabra’s attributed Purple mobile was that
they were involved in making the video.

10420
10421
10422

Sabra Defence final trial brief, para. 795.
Sabra Defence closing submissions, T. 21 September 2018, p. 10.
Shaving or trimming a beard, which can only take a few minutes to do, can alter a person’s physical appearance.
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5530. Not making calls over a short period, especially in circumstances in which they had made
and not made calls to each other over the preceding three years, is probative of not very much.
This is so even when the entirety of the patterns of the calls is closely analysed. The Trial Chamber
cannot infer something positive, namely that they were involved in making the video, from the
negative evidence, namely the lack of calls. The submission is at best speculative, and is
unsupported by the evidence. The mere lack of communication is insufficient to provide evidence
of positive activity on the part of the three Accused. This is even when accepting the coincidences
evident here.
5531. Added to this is the lack of evidence connecting any of the Accused with the purchase of
the telecard used to call Reuters and Al-Jazeera. The Trial Chamber of course accepts that it is
neither alleged that they did purchase it, nor would it have been necessary for them to have done
so to have participated in the conspiracy. This is something that could have been ‘outsourced’ to a
trusted source.
5532. Another piece of evidence was that on Tuesday 25 January 2005, Mr Sabra’s attributed
Purple 018 activated the ETOILE1 cell, in twice calling Mr Merhi’s Purple 231 in a five-minute
period in the afternoon. This cell provided predicted best server coverage to the Lebanese
Parliament, Al-Jazeera and Reuters, and its predicted coverage boundaries—at their closest
point—are within around 70 metres of the tree where the video was placed, at some unknown
date.10423 To Mr Platt this was significant. To the Prosecution in closing arguments, it represented
‘advance planning’ for the attack.
5533. However, against this is that in ETOILE1’s predicted best server coverage area, the greatest
distance from the tree is significantly further away, namely around 650 metres. There are a number
of scattered pockets of coverage, and the distance between the furthest coverage edge and the tree
is just over 650 metres, as is shown in the diagram below prepared by the Trial Chamber, where
the tree is marked as ‘T’:

10423

The Trial Chamber, using the electronic presentation of evidence software, has measured the distance between
the tree and the edge of the closest pocket of ETOILE1’s predicted best server coverage as around 70 metres.
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Distance from the tree to the edges of ETOILE1’s predicted best coverage boundaries
5534. Mr Sabra’s attributed mobile 018, it is evident from this, could have been at or ‘near’ the
tree, and connecting to ETOILE1, or he could have been over 600 metres away from it, or possibly
further away connecting to a neighbouring cell. It is impossible to know where it was, other than
that it was in the ‘general vicinity’, in a built-up urban area, of an object that has a pleaded
significance to the case. The Trial Chamber, therefore, cannot draw an inference from this cell
activation alone that Mr Sabra’s shared mobile was in ‘the vicinity of’ the tree, Al-Jazeera and
Reuters for purposes connected with making the claim of responsibility for the attack that occurred
almost three weeks later.
5535. In saying this, however, the Trial Chamber has also inclusively examined the entirety of
the cell site evidence presented in connection with the claim of responsibility. Whichever way it
is viewed, however, a connection to a cell providing predicted best server coverage ‘near’ the
tree—but otherwise covering the Lebanese Parliament, Al-Jazeera and Reuters—on Tuesday 25
January 2005, lacks context. Further, the Trial Chamber also cannot positively find that Mr Sabra
was using Purple 018 when it activated ETOILE1.
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5536. Further, the Trial Chamber cannot accept that the only reasonable inference available from
calls between Mr Merhi’s personal mobile 231 and Mr Ayyash’s personal mobile 091 on Sunday
6 February 2005 is their lack of awareness of each other’s Green mobiles or that they were ‘ordered
not to use’ them to call each other. Conceivably, both are possible inferences. Moreover, there
were eight calls between their personal mobiles from 13 November 2004 to mid-February 2005.
5537. However, against this is that while their contact on their personal mobiles demonstrates
that the mobile users knew each other, there is no evidence of the reason for their contact on that
day on their personal mobiles. The call data records establish that they had called each other 24
times over the preceding fourteen months, from 4 December 2003.10424 Mr Ayyash, moreover, is
not alleged to have been involved in the false claim aspect of the conspiracy. The Trial Chamber
cannot find any other evidence, relating to the development of the false claim part of the
conspiracy—or any other part—that it can link to these calls. They are without context.
5538. As there is no evidence about any of these matters, there is no evidence connecting any of
the Accused with the making of the video nor any of the other preparatory acts to making the claim
of responsibility on Monday 14 February 2005. The Trial Chamber therefore cannot conclude that
the only inference reasonably available from the totality of the evidence is that any of the three
Accused were involved in making the video used in the claim of responsibility for the attack.

4.

Activity of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and
Mr Sabra’s attributed Purple 018 on the afternoon of Monday
14 February 2005
(a)

Introduction

5539. The evidence implicating Mr Merhi, Mr Oneissi and Mr Sabra in participating in the
activities relating to making the claim of responsibility—namely, placing the video and letter in a
box in the tree, and then calling Reuters and Al-Jazeera—comes from the call data records of their
personal mobiles after the attack on the afternoon of Monday 14 February 2005. On the
Prosecution’s case, this must be considered in combination with the evidence of their alleged

10424

For example, exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), pp 164, 174-176, 178, 187-189,
194-195, 204, 225, 243-244, 261, 268, 281.
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involvement in Mr Abu Adass’s disappearance in January 2005, including that of his alleged
‘abduction’. The evidence in this respect is completely circumstantial.
5540. Mr Platt—the Prosecution’s expert on the surveillance of criminal networks and the
identification and organisation of covert communication networks—provided his opinion evidence
on the movements of the three mobiles vis-à-vis the calls to Reuters and Al-Jazeera. He concluded
that Mr Oneissi and Mr Sabra were involved in making or monitoring the calls and watching the
tree to ensure that the video was collected for immediate broadcast.
5541. He analysed the call data records between 14:03 and 17:24 on Monday 14 February 2005
and noted that the Purple mobiles of Mr Merhi, Mr Oneissi and Mr Sabra called each other twelve
times. This, he concluded, represented a peak in Purple mobile activity similar to that during the
so-called ‘COLA phase’ between Wednesday 29 December 2004 and Friday 7 January 2005.10425
(b)

Stability of the networks on Monday 14 February 2005 after the explosion

5542. Another important feature of the case is the stability of the two mobile telecommunications
networks on the afternoon of Monday 14 February 2005 in Beirut after the attack on Mr Hariri,
from 12:55 onwards, and especially in the area relatively near the crime scene. The Trial Chamber
has carefully considered the evidence of network congestion in assessing the reliability of the cell
site evidence for that afternoon.
5543. The four payphones from which the calls to Reuters and Al-Jazeera were made, and the
tree and the Al-Jazeera offices are all within three kilometres of the crime scene. Payphone three
is only around 750 or so metres away, while the Al-Jazeera office is about one kilometre and the
tree around 1,200 metres from it.10426
5544. The Trial Chamber has used the electronic presentation of evidence to mark the distances
on a diagram, below, where the tree is marked as ‘T’, the Al-Jazeera office as ‘AJ’, the payphones
as ‘PB’ and the crime scene as ‘CS’:10427

10425
Gary Platt, T. 14 March 2017, pp 73-75. See also exhibit P1780 (Chronology of relevant events), pp 32-33; exhibit
P1782 (Narrative overview of telephone activity and relevant events), paras 1057-1074; exhibit P1934 (Corrected
Chronology PowerPoint slides regarding the Purple mobiles), slide 7.
10426
Payphone two is about 2.75 kilometres, payphone four about 2.7 kilometres and payphone one about three
kilometres distant.
10427
The overlap of the distance text boxes on the map is due to an unresolvable technical issue.
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Distances from the crime scene to the four payphones, the tree and the Al-Jazeera office
5545. From payphone one, the furthest payphone from the crime scene, there were eight
contiguous cells between that covering the payphone, TAHAN1, and that covering the scene of
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the explosion, ZOUKAK4.10428 By contrast, there was only one cell between payphone three and
the crime scene, and one between the tree and the crime scene.10429 The Trial Chamber has used
the electronic presentation of evidence in the map below to show the number of cells between the
crime scene and the payphones and tree. This is to show their relative proximity to the crime scene,
and hence, areas of network congestion after the attack.

10428
10429

ZOUKAK2, SPEARS1, ZIDANI1, MSAYTB1, HAIDAR3, HAIDAR2, PINS3 and COLA1.
Either ZOUKAK1, ZOUKAK2 or ZOUKAK3.
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Cells between the crime scene and payphone one
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Cells between the crime scene and payphones three, four and the tree
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5546. The Trial Chamber received evidence that the networks experienced severe congestion in
the aftermath of the attack.
5547. Mr Philips and Witnesses 705 and 707 gave general and specific testimony on network
congestion. Witness 705, as the Touch representative, described what Touch referred to as the
‘handover’ of a call from a cell that had reached a predetermined capacity, to another.10430 He
described this occurring during periods of congestion triggered during peak hours of cell traffic,
or by particular events.10431 The call data records do not register handovers;10432 the start cell is
registered and the end cell may also appear.10433
5548. Alfa used the expression ‘directed retry’ to explain the same technical procedure, which is
common to telecommunication networks. Witness 707, the Alfa representative, and Mr Philips
agreed that an event of this proportion—which would include people constantly trying to call their
relatives in the hours after the attack and considerable media interest—would result in a high
density of calls, thus causing significant network congestion.10434
5549. Witness 707 examined an extract from an Alfa log of incidents from across the network on
the afternoon of the attack, and explained that such an explosion would cause considerable
congestion on the network mobile switching centres (MSCs), which would have reached their
maximum capacity to handle calls.10435 Alfa had six MSCs in 2004 to 2005.10436 The incidents in
the log, exhibit 4D263, include a power failure in the COLA cell and abnormalities in the MSCs
from over-congestion after the explosion. MSCs 1 to 6 all record that they experienced congestion
due to the explosion.

10430
Witness PRH705, T. 6 May 2016, p. 10; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 55, 57.
10431
Witness PRH705, T. 6 May 2016, p. 10; exhibit P826 (Witness PRH705’s statement of 16 November 2015), para.
59.
10432
Witness PRH705, T. 6 May 2016, pp 13-14, T. 21 July 2016, pp 6-8; exhibit P826 (Witness PRH705’s statement
of 16 November 2015), para. 59.
10433
Witness PRH705, T. 6 May 2016, pp 13-14, T. 21 July 2016, p. 8.
10434
John Edward Philips, T. 26 August 2015, pp 50-52; Witness PRH707, T. 22 April 2016, pp 56-57. See also Gary
Platt, T. 6 April 2017, pp 107-108.
10435
Exhibit 4D263 (Extract from an Alfa business record which is a log of incidents that occurred across the Alfa
network on 14 February 2005); Witness PRH707, T. 25 July 2016, pp 46-53, 55-57, 60-61, 92-93.
10436
Witness PRH707, T. 10 February 2016, p. 64. There is no evidence on the record about which covered the cells
relevant to the case.
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5550. It also shows the cells directly affected by the explosion and the effect of these on
neighbouring cells and the overall coverage of the Alfa network.
5551. The expert and technical evidence was that in congestion or overloading of the best serving
cell, the network allocates the call either through a directed retry into the six neighbouring cells,
or sends a busy response to the caller and does not allocate the call until the best serving cell is
available again.10437 Under normal circumstances in a directed retry, the call data records register
not the best serving cell, but rather the cell to which the call is transferred. The call data records do
not show if a directed retry occurred. Similarly, the handover from the best serving cell to another
does not appear in the call data records; only the cell used at the beginning of the call is normally
recorded.10438
5552. Concerning the experiences of those attempting to make calls after the explosion, the Trial
Chamber received evidence from a number of victims participating in the proceedings that their
calls to relatives did not go through because the mobile networks were down on the afternoon of
the attack.10439 Mr Ben-Jeddo also testified that in the hours after the explosion, he tried to call a
colleague from Al-Jazeera several times before his call went through, but then disconnected. He
also saw many people who could not make calls because the networks were congested. 10440
5553. Witness 256, who was in Mr Hariri’s convoy on the day of the attack, in the minutes after
the attack tried to call the Quraitem Palace, but there was no network coverage at the explosion
site.10441 Witness 115, the Al-Jazeera technician who went to collect the false claim video and the
letter, observed that the mobile networks were very busy after the explosion and that the closer
one was to the explosion site the more difficult it was to make calls. On the afternoon of the attack,

10437
John Edward Philips, T. 20 August 2015, pp 47-49, 51-53, 55, 85-87; Witness PRH707, T. 12 February 2016, pp
59, 62, 64; Witness 705, T. 6 May 2016, pp 10, 15; exhibit P826 (Witness PRH705’s statement of 16 November 2015),
paras 55, 57, 59; exhibit P549, pp 35, 167. Touch, unlike Alfa, did not activate directed retry in its network, Witness
PRH705, T. 6 May 2016, pp 8-9, 13; Witness PRH707, T. 12 February 2016, p. 60.
10438
John Edward Philips, T. 20 August 2015, pp 53-54; Witness PRH705, T. 6 May 2016, pp 13-14, T. 21 July 2016,
pp 6-8; exhibit P826 (Witness PRH705’s statement of 16 November 2015), para. 59.
10439
Exhibit P181 (Bilal Yamout’s witness statement), para. 16; Victim V016, T. 30 August 2017, p. 48; exhibit P82
(Omar Fayoumi’s statement), p. 13 (paras 103-108); exhibit 1V35 (Bazika Nasser’s statement), para. 11; exhibit 1V38
(Dina Ghalayini’s statement), para. 7; exhibit 1V34 (Roula Nasser’s witness statement), para. 11; exhibit 1V36
(Clemence Tarraf’s witness statement), para. 10; Liliane Khallouf, T. 29 August 2017, p. 24; Lama Ghalayini, T. 28
August 2017, p. 17; Robert Aoun, T. 30 August 2017, pp 6-7; Ihsan Fayed, T. 7 September 2017, pp 19-20; Witness
PRH256, T. 22 October 2014, p. 19. Landlines were not affected, Robert Aoun, T. 30 August 2017, p. 6.
10440
Ghassan Ben-Jeddo, T. 7 July 2015, pp 77-78.
10441
Witness PRH256, T. 22 October 2014, p. 19.
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his Al-Jazeera colleagues experienced similar difficulties calling the channel headquarters in
Doha, Qatar.10442
5554. The Parties made submissions on the congestion, and it is appropriate to deal with them
here. The Prosecution’s final trial brief made no specific submissions on network congestion on
the afternoon of 14 February 2005. In general terms, and relying on Mr Philips’s evidence, it
submitted that:
even in exceptional circumstances where a mobile phone user is not within the best server
coverage area of the connecting cell sector, this means the user is in a somewhat enlarged
area—the best server coverage area plus—and not a completely different area.10443

5555. The Merhi Defence argued that because of the lack of information about the frequency of
congestion in the mobile networks in Lebanon in 2005, it was impossible to determine how often
a mobile activated neighbouring cells due to congestion, including by analysing the call data
records, which did not register the cases of directed retry. Further, according to Mr Philips, the
directed retry function can consider up to twenty usable cells before selecting the six whose signal
is the strongest at the exact time of the call. Those six cells are not necessarily the closest to the
‘best serving cell’.10444
5556. This is contrary to the Prosecution submission that because the best server coverage
extends over smaller areas in urban environments, a mobile which connected to neighbouring cells
was likely to be closer to the congested best serving cell.10445
5557. The Oneissi Defence submitted that the following three things are sufficient to infer
inconsistencies in the cell site analysis relating to the afternoon of the attack.10446 These are first,
Witness 707’s account on the network congestion resulted from the explosion on 14 February

10442

Witness PRH115, T. 8 July 2015, p. 67.
Prosecution final trial brief, para. 61.
10444
Merhi Defence final trial brief, paras 127-128. The Ayyash, Oneissi and Sabra Defence similarly submitted that
network congestion and directed retries at the material time negatively affect the accuracy of the cell site analysis.
Ayyash Defence final trial brief, para. 199; Sabra Defence final trial brief, paras 133, 783; Oneissi Defence final trial
brief, paras 143-147, 188, 568.
10445
Merhi Defence final trial brief, paras 127-128.
10446
Oneissi Defence final trial brief, paras 592-593.
10443
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2005; second, Alfa’s incidents log from the same day;10447 and third, Witness 115’s account of
activating a cell 300 metres away from where he used his mobile.
5558. In response, in oral closing arguments, the Prosecution rejected that, in case of congestion,
in an urban area where a mobile cannot connect to the best serving cell, that the mobile must be in
a potentially larger area because of the number of surrounding cells.10448 This contradicts Witness
705’s and Mr Philips’s evidence10449 that, where the cells are next to each other, they provide
coverage for smaller geographic areas.10450 The Prosecution submitted that, based on Mr Philips’s
evidence, this occurrence would be highly exceptional and that there is no evidence that this had
occurred in any calls.10451
5559. The evidence of Witnesses 705, 70710452 and Mr Philips is uncontested that in network
congestion, and regardless of whether it is an urban or a rural location, the call from the congested
cell normally will be redirected, or ‘handed over’ into one of six, usually neighbouring, cells.
5560. From the combination of the expert and technical evidence and that from witnesses who
were trying to use the networks after the attack, the Trial Chamber can safely conclude that the
two networks were experiencing substantial congestion on the afternoon of Monday 14 February
2005.
5561. The Alfa records show that the mobile switching centres were experiencing congestion and
overloading. The result would have been the networks attempting to route calls from the best
serving cell to a neighbouring one. Irrespective of the congestion that afternoon, it is in any event
impossible to determine the extent of directed retries from call data records alone. The Prosecution
did not provide any relevant statistics on congestion frequency relating to Alfa or Touch.

10447
10448
10449
10450
10451
10452

Exhibit 4D263.
Prosecution closing submissions, T. 11 September 2018, pp 56-59.
Witness PRH705, T. 6 May 2016, pp 6, 10; John Edward Philips, T. 20 August 2015, p. 6.
Prosecution final trial brief, paras 58-59; Prosecution closing submissions, T. 11 September 2018, p. 58.
Prosecution closing submissions, T. 11 September 2018, pp 58-59.
Witness PRH707, T. 12 February 2016, pp 59, 62, 64; exhibit P549, p. 35.
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5562. A careful review of the evidence leads to the conclusion that in congestion such as that
experienced after the explosion, numerous calls would have been redirected around the network
cells.10453
5563. This must affect the reliability of the cell site evidence for the afternoon of Monday 14
February, and specifically whether the mobiles used by Mr Oneissi and Mr Sabra were connecting
to the best serving cell or to one of six neighbouring cells, or—with the scattered pockets of
possible coverage—to other cells. This inevitably effects the strength of the Prosecution’s case as
to where the two Accused were when their mobiles made the calls registered in the call data
records. This is important because the Prosecutor has pleaded their activities that afternoon with
precision. The network congestion and inevitable directed retries must therefore diminish the
reliability of the cell site evidence after 12:55 on Monday 14 February 2005.
5564. With this in mind, the Trial Chamber has carefully scrutinised each call attributed to Mr
Oneissi on Purple 095 and Mr Sabra on his shared Purple 018 that afternoon.
(c)

Evidence
i.

The morning of Monday 14 February 2005

5565. In the morning of Monday 14 February 2005, Mr Sabra’s attributed Purple 018 and Mr
Oneissi’s Purple 095 activated cells in southern Beirut. Mr Sabra’s attributed Purple 018 received
calls at 10:39, connecting to SFEIR3/MIKAEL2, and at 10:40, connecting to BACHA2/SFEIR3.
Mr Oneissi’s Purple 095 made its first call of the day at 12:16 from SFEIR3. Mr Merhi’s Purple
231 did not make or receive any calls in the morning. 10454
ii.

Call to Reuters at 14:11—payphone 1, COLA1 cell

5566. The attack occurred at 12:55. Less than an hour and a half after the attack, at 14:11, in a
call lasting 41 seconds, Reuters was contacted by someone speaking in classical Arabic, with an

10453

See sub-section (F) (4) (b) ‘Stability of the networks on Monday 14 February 2005 after the explosion’, above.
Exhibit P527 (Call sequence table of Purple 231), p. 116; exhibit P1221 (Call sequence table of Purple 018), p.
291; exhibit P1223 (Call sequence table of Purple 095), p. 280; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1204. See also exhibit P1782 (Narrative overview of telephone activity and relevant events), paras
1053-1055; exhibit P1923 (Chronology PowerPoint presentation – 13 February 2005 to 16 February 2005), slides
149-151.
10454
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accent that sounded unnatural and unusual. Witness 12, who took the call, did not hear any
background noise on the other end of the line. 10455
5567. The evidence of the movements of Mr Oneissi’s and Mr Sabra’s mobiles in the preceding
forty-five minutes is the following: forty minutes before the call to Reuters, at 13:33, Mr Sabra’s
attributed Purple 018 activated SFEIR3 in southern Beirut; 10456 thirteen minutes later, at 13:46, Mr
Oneissi’s Purple 095 also activated SFEIR3.10457
5568. Thirteen minutes later, at 13:59, Mr Oneissi’s Purple 095 activated CBOURJ3, which was
west of SFEIR3; it ended the call on SABRA3, which bordered CBOURJ3 to the north.10458 At
14:01, Mr Sabra’s attributed Purple 018 also activated SABRA3. 10459 Mr Platt concluded that Mr
Sabra’s Purple 018 and Mr Oneissi’s Purple 095 were ‘travelling together in the same
direction’.10460
5569. At 14:03, Mr Merhi’s Purple 231, which activated SFEIR3 in southern Beirut,10461 called
Mr Sabra’s attributed Purple 018 for 26 seconds.10462 Purple 018 activated first GHOBAI3, north
of its previous location, and then CHATIL1, which was still further north in the direction of the
payphone from which the call to Reuters was made less than eight minutes later, at 14:11. 10463
5570. No call data records evidence places either Mr Oneissi’s Purple 095 or Purple 018 in the
immediate vicinity of the payphone from which the call to Reuters was made at 14:11, when it was
made.10464 While COLA1 provided predicted best server coverage to the payphone, its furthest

10455

See sub-section (B) (1) (a) ‘Call to Reuters at 14:11’, above.
Exhibit P1221, p. 291; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1218. See also exhibit
P1923, slide 152.
10457
Exhibit P1223, p. 280; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1219. See also exhibit
P1923, slide 153.
10458
Exhibit P1223, p. 280; Gary Platt, T. 14 March 2017, p. 77, T. 15 March 2017, pp 29-30; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 1220, 1227. See also exhibit P1780 (Chronology of relevant events), p. 32;
exhibit P1923, slide 154; exhibit P1923.7 (Snapshot 111 to Chronology PowerPoint).
10459
Exhibit P1221, p. 291; Gary Platt, T. 15 March 2017, pp 29-30; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 1220, 1228. See also exhibit P1923, slide 155.
10460
Gary Platt, T. 14 March 2017, pp 77-78.
10461
Exhibit P527, p. 116; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1221. See also exhibit
P1923, slide 156.
10462
Exhibit P527, p. 116; exhibit P1221, p. 291; Gary Platt, T. 14 March 2017, pp 75-76; exhibit P1783 (Expert report
of Gary Platt – Chronology), paras 1221, 1226 (table 174). See also P1780, p. 32; exhibit P1782, para. 1057.
10463
Exhibit P1221, p. 291; Gary Platt, T. 15 March 2017, pp 30, 36-37; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1221. See also exhibit P1923, slide 156; exhibit P1780, p. 32.
10464
The public payphone was near Abou Shaker Square—El-Mazraa, Abou Shaker Street next to Mufti Hasan Khaled
Organization for Education—set on a triangle shaped concrete island in a busy square. See above, at para. 4840.
10456
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predicted boundary point from the payphone is 610 metres away, and in a heavily built-up area.
GHBOBAI3’s closest predicted boundary to the first payphone box is 635 metres away, while its
furthest is around 1.6 kilometres distant. With CHATIL1 the figures are 329 metres at its closest
and about one kilometre at its furthest.
5571. The Trial Chamber, using the electronic presentation of evidence, has prepared the
following map showing the three cells, with the first and second payphones marked as ‘PB1’ and
‘PB2’:

Map of COLA 1, CHATIL1 and GHOBAI3 and first and second payphones
iii.

First call to Al-Jazeera, at 14:19—payphone 2, TAHAN1 cell

5572. The first call to Al-Jazeera occurred at 14:19. This was the call that Witness 6 first took
and then handed to Mr Ben-Jeddo. Both witnesses stated that the caller spoke in classical Arabic,
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although Witness 6 had the impression that the caller was putting on a Lebanese accent. The call
lasted 61 seconds and Witness 6 could hear background noise, such as cars passing by. 10465
5573. Payphone two is within TAHAN1’s predicted best server coverage area. There is no
evidence putting either Mr Oneissi’s or Mr Sabra’s mobiles in that cell. However, seventeen
minutes after this call, at 14:36, Mr Merhi’s Purple 231 made a call to Mr Sabra’s attributed Purple
018, which activated GHOBAI3.10466
5574. Two minutes after this call, at 14:38, Mr Oneissi’s Purple 095 activated GHOBAI3 and at
14:41, GHOBAI2/CBOURJ3.10467 This covers an area approximately one to one and a half
kilometres south of the two payphones used to call Reuters at 14:11 and Al-Jazeera at 14:19.10468
5575. Mr Platt was of the view that Purple 018 and Purple 095 activating the same cell,
GHOBAI3, within a minute of each other is consistent with Mr Oneissi and Mr Sabra travelling
together.10469 Shortly afterwards, at 14:49, Mr Oneissi’s Purple 095 activated SIMON1, which is
north of the airport.10470
5576. The map below illustrates the Purple mobile activity before and after the call to Reuters
and the first call to Al-Jazeera.10471 The payphones from which these two telephone calls were
made were—in a straight line—339 metres apart, on Saeb Salam Boulevard facing the Arab bank
and Mazraa Corniche.10472 The map shows the movements of Mr Oneissi’s Purple 095 and Mr
Sabra’s attributed Purple 018 in respect of payphones one and two between 13:33 and 14:49:

10465

See sub-section (B) (1) (b) ‘First call to Al-Jazeera at 14:19’.
Exhibit P1221, p. 291; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1225. See also exhibit
P1780, p. 32; exhibit P1782, para. 1063; exhibit P1923, slides 157-158. According to the evidence, at 14:26, Purple
231 made a call to an unattributed number, ending in 885, the only other call that it made all day. Exhibit P1783
(Expert report of Gary Platt – Chronology), para. 1224; exhibit P527, p. 116.
10467
Exhibit P1223, p. 280; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1226. See also exhibit
P1923, slides 159-160; exhibit P1780, p. 32.
10468
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1229.
10469
Gary Platt, T. 15 March 2017, p. 40.
10470
Exhibit P1223, p. 280; Gary Platt, T. 15 March 2017, p. 40; exhibit P1783 (Expert report of Gary Platt –
Chronology), para. 1226. See also exhibit P1782, para. 1063; exhibit P1923, slide 161.
10471
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1227.
10472
Gary Platt, T. 15 March 2017, p. 41; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1229; exhibit
P1923.9 (Snapshot 115 to Chronology PowerPoint), p. 1. See above, at para. 4849.
10466
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Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1227

5577. TAHAN1 provided predicted best server coverage to the second payphone. NASSER1 was
adjacent and very close to the payphone. PINS3 was adjacent to TAHAN1.10473 The Trial
Chamber’s calculations, using the electronic presentation of evidence software, show that
TAHAN1’s furthest outer ‘border’ of its predicted best server coverage is around 390 metres from
the payphone, while NASSER1’s is around 295 metres away from it.
5578. A diagram, prepared with that software, showing the cells around the second payphone is
below; it does not depict the coverage area of the MAKASS1 and 2 cells, immediately to the
payphone’s north, for which the Trial Chamber received no shapefiles. The second payphone is
marked as ‘PB2’:

10473

Exhibit P592.1 (Electronic Presentation of Evidence software).
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Cells around the second payphone
iv.

Second call to Al-Jazeera at 15:27—payphone 3, BACHOU2

5579. The three Purples mobiles were then inactive for over an hour, between 14:49 and
15:53.10474
5580. The second call to Al-Jazeera occurred at 15:27, when Witness 6 received the call and
passed it on to Mr Ben-Jeddo. The caller, according to Mr Ben-Jeddo, was a different person to
the first caller, and this time was speaking in ‘proper Arabic’, with an accent similar to Lebanese.
The line was clear, unlike in the first call, but some background noise suggested that the speaker

10474

Exhibit P527, p. 116; exhibit P1221, p. 291; exhibit P1223, pp 280-281.
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was in a public area. The caller told Mr Ben-Jeddo that there was a video tape on a tree near the
Al-Jazeera building that must be retrieved within fifteen minutes or it would not be found.10475
5581. The call data records reveal that the Al-Jazeera’s landline office received a 54-second call
at 15:27 from a public payphone in Rue Banque du Liban facing the Abou Bakr El Saddik mosque
in Hamra, using the same telecard, 6162569.10476 There was no call data records evidence placing
either Mr Oneissi or Mr Sabra near the payphone from which the call was made, at the time it was
made.
5582. At 15.53, almost half an hour after the second call to Al-Jazeera, and after over an hour of
inactivity by the Purple mobiles, Mr Merhi’s Purple 231, Mr Sabra’s attributed Purple 018 and Mr
Oneissi’s Purple 095 became active again.10477
5583. Between 15:53 and 16:02, the three Purple mobiles exchanged nine calls. 10478 At 15:53:47,
Purple 018 connected to cell SPEARS3, when it received a six-second call from Mr Merhi’s Purple
231, which was still in south Beirut. SPEARS3 provided predicted best server coverage to an area
very close to the payphone from which the second call to Al-Jazeera was made, at 15:27.10479
5584. Mr Platt testified that in his opinion the six-second call was consistent with the user of Mr
Merhi’s Purple 231 asking the user of Mr Sabra’s Purple 018 for a status update. 10480
5585. BACHOU2 provided the predicted best server coverage to this payphone, while SPEARS3
and ZOUKAK3 were adjacent and very close to it. BACHOU3 provided the predicted best server
coverage to the tree. BNPI3 was adjacent and very close to the tree. ETOILE2 and MARTYR1
were also adjacent to BACHOU3.10481
5586. The Trial Chamber has calculated that the outer ‘edge’ of the predicted best server coverage
of BACHOU2 is approximately one kilometre away from the payphone, noting that the pocket
providing predicted coverage to the payphone is scattered and well away from the main shapefile

10475

See sub-section (B) (1) (c) ‘Second call to Al-Jazeera at 15:27’.
See above, at para. 4855.
10477
Gary Platt, T. 15 March 2017, pp 46-47, 49-50, 52.
10478
Gary Platt, T. 15 March 2017, pp 50, 55.
10479
Exhibit P1221, p. 291; exhibit P527, p. 116; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1235. See also exhibit P1780, p. 32; exhibit P1782, para. 1066; exhibit P1923, slides 165, 167.
10480
Gary Platt, T. 15 March 2017, pp 51-52.
10481
Exhibit P592.1.
10476
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of the coverage map. SPEARS3’s outer ‘edge’ is around 570 metres from the payphone, while
ZOUKAK3’s is about 890 metres distant, although the map shows a single patched area far from
the main shapefile.
5587. The map below, prepared by Mr Platt, illustrates the movements of Mr Sabra’s attributed
Purple 018 and Mr Oneissi’s Purple 095 in relation to the Al-Jazeera office, the tree where the
false claim tape was left, and the payphone from which the second call to Al-Jazeera was made:

Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 414

5588. The tree is within BACHOU3’s predicted best server coverage area; BNPI3 is very close
to it. The Trial Chamber has calculated that BACHOU3’s outer edge is around 715 metres from
the tree, although in a scattered patch, while BNPI3’s most distant ‘border’ is around 655 metres
away. The maps below show the predicted best server coverage of the tree and the third payphone.
The tree is marked as ‘T’ and the payphone as ‘PB3’:
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Exhibit P592.1 (Electronic Presentation of Evidence software)
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Exhibit P592.1 (Electronic Presentation of Evidence software)

Exhibit P592.1 (Electronic Presentation of Evidence software)
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Exhibit P592.1 (Electronic Presentation of Evidence software)
v.

Collection of the video and letter

5589. At 15:53, according to a text message that he sent to Witness 6, Witness 115 collected the
video from the tree. The second call had been made to Al-Jazeera at 15:27 from the third
payphone.10482
5590. Witness 115 was at the tree when he sent two texts. When he sent his first message at 15:52,
his mobile activated Bashoura_A on the Touch network. This cell, according to Touch’s coverage
maps, did not provide the predicted best server coverage to the tree, but rather to an area around
300 metres south-west away. A minute later, at 15:53, he sent his second text message and his
mobile activated Riad_El_Soloh_B, which provided the predicted best server coverage to the

10482

See sub-section (B) (1) (d) ‘Collection of the videoed claim of responsibility and the letter at 15:53’.
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tree.10483 The witness received two text messages, at 15:54 and 15:55, again activating
Riad_El_Soloh_B and then Bashoura_A.10484
5591. At 15:54, Mr Sabra’s attributed Purple 018, connecting to SPEARS3, which provided
coverage to the third payphone area, called Mr Oneissi’s Purple 095. Purple 095 was activating
BNPI3, the cell adjacent to that providing coverage to the tree, namely, BACHOU3. 10485
5592. A minute later, at 15:55, Purple 018 was still near the third payphone when he called Mr
Merhi’s Purple 231, which remained in southern Beirut.10486
5593. According to Mr Platt, the 15:54 call was consistent both with conducting surveillance on
the tree to ensure that A-Jazeera collected the video tape,10487 and with Mr Sabra on Purple 018
asking Mr Oneissi on Purple 095 for a requested status update on this.10488 The 15:55 call the
following minute was consistent with Mr Sabra on Purple 018 informing Mr Merhi on Purple 231,
as Mr Sabra’s supervisor, of the status of the operation, namely of the collection of the video
tape.10489
5594. At 15:56, Mr Oneissi’s Purple 095, connecting to the cell providing coverage to the tree,
received five SMS messages.10490 According to Mr Platt, receiving messages in quick succession
was consistent with a mobile turning on after being switched off for a period, 10491 although here it
would have been only for one minute and one second.10492

10483

Witness PRH115, T. 7 July 2015, pp 62-63, T. 8 July 2015, pp 45-46; exhibit P492 (Statements of Witness
PRH115, dated 8 February 2007, 3 October 2008 and 13 March 2015), pp 15-16, 25 (ERNs 60305520-60305521,
60305531); exhibit 5D164 (Statement of Witness PRH115, dated 16 April 2005), pp 3, 5; exhibit 5D165 (Record of
Witness PRH115’s interview with UN Fact-Finding Mission), p. 1; exhibit P494.1 (Redacted call sequence table with
SMS content of Witness PRH115’s mobile, 14 February 2005); exhibit P494 (Call sequence table with SMS content
of Witness PRH115’s mobile, 14 February 2005), p. 1; exhibit P1276 (Call sequence table with SMS content of
Witness PRH115’s mobile, 14 February 2005) p. 2; exhibit P493 (Call sequence table of Witness PRH115’s mobile,
14 February 2005); exhibit P493.1 (Redacted call sequence table of Witness PRH115’s mobile, 14 February 2005);
exhibit P1278 (Call sequence table of Witness PRH115’s mobile, 14 February 2005).
10484
Exhibit P494.1; exhibit P493; exhibit P493.1; exhibit P1278.
10485
Exhibit P1221, p. 291; exhibit P1223, p. 281; Gary Platt, T. 15 March 2017, pp 47, 50-52; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1236. See also exhibit P1780, p. 32; exhibit P1923, slides 165, 170.
10486
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1237; exhibit P1221, p. 291; exhibit P527, p.
116. See also exhibit P1780, p. 33; exhibit P1782, para. 1068; exhibit P1923, slides 165, 171.
10487
Gary Platt, T. 15 March 2017, p. 47.
10488
Gary Platt, T. 15 March 2017, pp 51-52.
10489
Gary Platt, T. 15 March 2017, p. 52. See also, exhibit P1782, para. 1068.
10490
Exhibit P1223, p. 281. See also exhibit P1923, slides 173-174.
10491
Gary Platt, T. 15 March 2017, pp 52-53.
10492
Exhibit P1223, p. 281.
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5595. Two minutes later, at 15:58, Mr Oneissi’s Purple 095, which was near the tree, called Mr
Sabra’s attributed Purple 018, whose mobile was connecting to a cell near the third payphone. 10493
5596. Another two minutes later, at 16:00:01, Purple 018 contacted Mr Oneissi’s Purple 095.10494
Mr Oneissi’s Purple 095 was still connecting to the BNPI3 cell, while Mr Sabra’s attributed
Purple 018 had moved from SPEARS3 to ETOILE2, in the direction of Mr Oneissi’s Purple 095,
and the tree.10495
5597. At 16:00:20, only 19 seconds after Mr Sabra’s attributed Purple 018 called Mr Oneissi’s
Purple 095, Mr Merhi’s Purple 231 called Purple 018.10496 By then, Purple 018 had moved even
closer to the tree, connecting to the MARTYR1 cell, which also partly covered the Al-Jazeera
office.10497 At the end of the 34-second call, Purple 018 activated BNPI3.10498
5598. Shortly afterwards, at 16:01 and 16:02, Mr Oneissi’s Purple 095 called Mr Sabra’s
attributed Purple 018. Both mobiles activated BNPI3.10499 Following these calls, Mr Oneissi’s
Purple 095 and Purple 018 were not in contact with each other again on 14 February 2005.10500
However, they both received calls as they travelled towards southern Beirut. 10501
5599. Mr Platt considered that the call activity between 16:00 and 16:02 was consistent with the
users of Purple 095 and Purple 018 completing their work, namely ensuring that the tape had been
collected, and then leaving.10502

10493

Exhibit P1221, p. 291; exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1238. See also exhibit P1923, slides 176-177.
10494
Exhibit P1221, p. 291; exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1239. See also exhibit P1923, slides 176, 178.
10495
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1239; exhibit P1221, p. 291; exhibit P1223,
p. 281. See also exhibit P1780, p. 33; exhibit P1782, para. 1069; exhibit P1923, slides 176, 178.
10496
Exhibit P527, p. 116; exhibit P1221, p. 291; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1240.
10497
Exhibit P1221, p. 291; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1240. See also exhibit
P1780, p. 33; exhibit P1782, para. 1069; exhibit P1923, slides 176, 179.
10498
Exhibit P1221, p. 291.
10499
Exhibit P1221, pp 291-292; exhibit P1223, p. 281; Gary Platt, T. 15 March 2017, p. 56; exhibit P1783 (Expert
report of Gary Platt – Chronology), para. 1241. See also exhibit P1923, slides 176, 180-181.
10500
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1242; exhibit P1221, p. 292; exhibit P1223,
p. 281.
10501
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1242; exhibit P1221, p. 292; exhibit P1223,
p. 281.
10502
Gary Platt, T. 15 March 2017, pp 57-58.
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5600. The two images below from Mr Platt’s chronology presentation covering Sunday 13 to
Wednesday 16 February 2005 show the predicted coverage of Riad_El_Soloh_B and Bashoura_A,
and illustrate how Witness 115’s mobile connected to different cells while he was at the tree.10503

10503

Exhibit P1923, slides 169, 172.
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Exhibit P1923, slides 169, 172—Two electronic presentation of evidence images from Mr Platt’s
Chronology PowerPoint presentation (13-16 February 2005) showing the cells Witness 115’s
mobile activated when sending text messages at 15:52 and 15:53

vi.

Third call to Al-Jazeera at 17:04—payphone 4, CELTEC1 cell

5601. The third call to Al-Jazeera occurred at 17:04 from the fourth payphone. This was the call
in which Mr Ben-Jeddo’s impression was of a caller having a similar accent to that of the second
caller, namely a Lebanese accent or from the Levant region speaking both classical and colloquial
Arabic. Mr Ben-Jeddo said of this call that there was very little to no background noise.10504
5602. In the half-hour before this third call, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018 were in south-western Beirut.

10504

See

sub-section (B) (1) (e) ‘Third call to Al-Jazeera at 17:04’.
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5603. At 16:32, Mr Oneissi’s Purple 095 activated SFEIR3, and at 16:53, BRAJNE3, both of
which are in south Beirut.10505 At 16:55, Mr Sabra’s attributed Purple 018 activated cell CBOURJ3,
north of the Beirut airport in south-west Beirut.10506
5604. At 17:15, eleven minutes after the third call to Al-Jazeera, Mr Sabra’s attributed Purple
018 contacted Mr Merhi’s Purple 231 from the western coastal area of Beirut, activating
OGER3/CELTEC2.10507 OGER3 and CELTEC2 were adjacent to OGER2, a part of which
provided predicted best server coverage to a location very close to the payphone.10508 Mr Platt’s
opinion was that the call at 17:15 was consistent with Mr Sabra on Purple 018 updating Mr Merhi
on Purple 231 that the call to Al-Jazeera had been placed.10509
5605. At 17:24—nine minutes after Mr Sabra’s attributed Purple 018 contacted Mr Merhi’s
Purple 231—Purple 231 made a nine-second call to Purple 018 while both users were in southern
Beirut.10510 Mr Platt stated that the 17:24 call was the last contact between all three Purple
mobiles.10511 In his view, this was because the operation had concluded. 10512
5606. The extracts from exhibit P592.1, below, show that while CELTEC1 provided the predicted
best server coverage from the Alfa network map, both OGER2 and RAMLET1 could also cover
it; the fourth payphone is marked as ‘PB4’.10513 The Trial Chamber has calculated that the outer
‘edge’ of CELTEC1’s predicted best server coverage is around 600 metres away. The similar
furthest outer ‘edge’ of OGER2, which has a scattered coverage map is around 2.7 kilometres from
the payphone, while the same measurement on RAMLET1’s map shows a distance of around 890
metres.

10505

Exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1243. See also exhibit
P1923, slides 184, 186.
10506
Exhibit P1221, p. 292; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1244. See also exhibit
P1923, slide 187.
10507
Exhibit P1221, p. 292; exhibit P527, p. 116; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1246. See also exhibit P1780, p. 33; exhibit P1782, para. 1072; exhibit P1923, slide 188.
10508
Exhibit P592.1.
10509
Gary Platt, T. 15 March 2017, p. 59.
10510
Exhibit P527, p. 117; exhibit P1221, p. 292; exhibit P1783 (Expert report of Gary Platt – Chronology), para.
1248. See also exhibit P1923, slide 189; exhibit P1782, para. 1072.
10511
Gary Platt, T. 15 March 2017, pp 59-60; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1248;
exhibit P527, p. 117; exhibit P1221, p. 292; exhibit P1223, p. 281.
10512
Gary Platt, T. 15 March 2017, pp 59-60, 62, 64.
10513
The public payphone was on Habib-Abou-Chahla Street, next to the Saint Elie Battina College in the Mazraa
area. See above, at para. 4874.
Case No. STL-11-01/T/TC

1845 of 2642

18 August 2020

R333831

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Case No. STL-11-01/T/TC

1846 of 2642

18 August 2020

R333832

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Case No. STL-11-01/T/TC

1847 of 2642

18 August 2020

R333833

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Exhibit P592.1 (Electronic Presentation of Evidence software)
5607. The fourth public payphone is also marked on the map below, showing the movements of
the three Purple mobiles between 16:32 and 17:24. This was prepared by Mr Platt:
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Exhibit P1783 (Expert report of Gary Platt – Chronology), p. 416

5608. Between 14:03 and 17:24, Mr Merhi’s Purple 231, connecting to SFEIR3, had seven calls
with Mr Sabra’s attributed Purple 018.10514 According to Mr Platt, the calls from Mr Merhi’s Purple
231 to Mr Sabra’s Purple 018 at 14:36, 15:53 and 17:24 were consistent with Mr Merhi
coordinating the false claim by contacting the person responsible for making the first two false
claim calls, namely Mr Sabra on Purple 018.10515

10514
10515

Exhibit P527, pp 116-117.
Gary Platt, T. 15 March 2017, pp 42, 45-46, 59-60.
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5609. Mr Platt considered that the fact that Purple 231 was static within the coverage of SFEIR3
all day was consistent with its user coordinating the false claim of responsibility. 10516 Mr Platt did
not explain why it was necessary for a mobile user in this situation to remain ‘static’.
vii.

Final Purple mobile activity

5610. On the evening of Monday 14 February 2005, at 19:48, Mr Merhi’s Purple 231 activated
cell SFEIR3 in south Beirut when it received an incoming call from an unattributed number. This
was its last call activity that day.10517
5611. The final calls of Mr Sabra’s attributed Purple 018 that evening occurred at 21:01 and
21:44, when it connected to SFEIR3 and SFEIR2 in south Beirut. 10518 As for Mr Oneissi’s Purple
095, after activating SFEIR3 at 16:32 and BRAJNE3 at 16:53 in south Beirut, it remained
inactive.10519
5612. The following day, Tuesday 15 February 2005, Mr Oneissi’s Purple 095 activated cells
in south Beirut with thirteen voice calls and three Alfa SMS service messages.10520 Mr Sabra’s
attributed Purple 018 made one call on 15 February 2005, activating a cell in south Beirut. 10521
5613. After consistent usage since 2001 and 2002, the three Purple mobiles ceased use between
15 and 16 February 2005. Mr Platt describes them as having been ‘discarded’. 10522 The last activity
of Mr Merhi’s Purple 231 occurred at 11:12 on Tuesday 15 February 2005, when it connected to
SFEIR3 in south Beirut.10523

10516

Gary Platt, T. 15 March 2017, p. 61. See also exhibit P1782, para. 1074.
Exhibit P527, p. 117; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1249.
10518
Exhibit P1221, p. 292; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1250.
10519
Exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1243.
10520
Exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1256. See also exhibit
P1782, para. 1076.
10521
Exhibit P1221, p. 292; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1257. See also exhibit
P1923, slides 202, 204.
10522
Gary Platt, T. 15 March 2017, pp 64, 79-80, 86. See also exhibit P1780, p. 33.
10523
Exhibit P527, p. 117; Gary Platt, T. 15 March 2017, pp 79-80; exhibit P1783 (Expert report of Gary Platt –
Chronology), paras 1254-1255. See also exhibit P1782, para. 1075; exhibit P1923, slides 202, 204.
10517
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5614. The final activity of Purple 018 was a call to an Alfa service number on Wednesday 16

February 2005 and a call to Associate Purple 375. In both instances, it connected to HARA2 in
south Beirut.10524
5615. The final call of Mr Oneissi’s Purple 095 was in receiving a call from an unknown number
on 16 February 2005 at 10:46, activating BRAJNE2.10525
5616. Mr Platt testified that it was common for criminals to review the crime they have committed
for any errors or clues that could lead to their capture. Further, the cessation of use of the Purple
mobiles one to two days after the dissemination of the false claim, and after years of use, was
consistent with the users’ involvement in the crime.10526
(d)

Submissions

5617. The Prosecution submits that the totality of the Purple mobile activity shows that Mr
Oneissi and Mr Sabra participated in the delivery and dissemination of the false claim of
responsibility, while Mr Merhi supervised it.10527
5618. In the amended consolidated indictment, the Prosecutor pleads that ‘ ONEISSI or SABRA
made a total of four calls to the offices of the Reuters and Al-Jazeera news networks’, using the
same prepaid telecard, 6162569.10528
5619. The Prosecutor initially and unambiguously pleaded that Mr Oneissi or Mr Sabra made all
of the four telephone calls to Reuters and Al-Jazeera; this was broken down into Mr Oneissi or Mr
Sabra making the call to Reuters, and the first and third calls to Al-Jazeera, and Mr Sabra making
the second call.10529 In relation to the fourth call, either Mr Oneissi or Mr Sabra is pleaded to have
‘demanded with menace that Al-Jazeera broadcast the video’.10530

10524

Exhibit P1221, p. 292; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1260. See also exhibit
P1782, para. 1077; exhibit P1923, slides 211-212.
10525
Exhibit P1223, p. 281; exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1258. See also exhibit
P1782, para. 1076; exhibit P1923, slides 211-212.
10526
Gary Platt, T. 15 March 2017, pp 80-81.
10527
Prosecution final trial brief, para. 606.
10528
Amended consolidated indictment, para. 44.
10529
Amended consolidated indictment, para. 44 (a)-(b), (d), (g); Prosecution’s updated pre-trial brief (Ayyash,
Badreddine, Oneissi and Sabra), paras 152-154, 158.
10530
Amended consolidated indictment, para. 44 (g).
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5620. The Prosecution’s final trial brief, however, is silent as to who is supposed to have made
the four calls and argues its case in general terms, stating that:
the person making the call would have to be a trusted person with a clear understanding of
the plot in order to be prepared to adapt as necessary in making the false claim calls such,
as for example, how to respond or not to reactions or questions from the media companies
as they made the false claim. This would not have been merely delegated to someone
outside of the inner circles of the conspiracy given that this was the public face of the
conspiracy and that its credibility was integral to the plot.10531

5621. The Prosecution argues Mr Oneissi’s and Mr Sabra’s proximity to the payphones.
However, the closest it comes to suggesting that either of them made the calls is in stating, of the
third call to Al-Jazeera, that (italics added):
By 17:04, over an hour after the collection of the tape from the tree, the conspirators made
their fourth and final call from a fourth payphone. Their impatience to await its broadcast,
perhaps reflecting the same anxiety reflected by their frenzied calls after collection of the
tape,
…
One of them called Al-Jazeera again, using the same telecarte as before, this time to issue
threats designed to secure broadcast of the tape.10532

5622. The reference to a series of ‘frenzied calls’ appears to relate back to a submission that the
three users of the Purple mobiles made eight calls over nine minutes from 15:53, when they
‘engaged in a frenzied series of calls among themselves’. 10533 Taking the two paragraphs together,
the final trial brief may be suggesting that either Mr Oneissi or Mr Sabra made the final call but it
does not directly do so. In oral closing submissions, however, the Prosecution submitted that
Mr Sabra made the third telephone call, with lead Prosecution counsel saying:

10531

Prosecution final trial brief, para. 1019, see also paras 1020-1025, 1031-1037; Prosecution closing submissions,
T. 14 September 2018, pp 48-56.
10532
Prosecution final trial brief, paras 573-574 (footnotes omitted).
10533
Prosecution final trial brief, para. 569.
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The Prosecution case is that Mr. Sabra had made that call at sometime before to go and
collect the tape from the tree, and had remained in the area in case the tape wasn’t picked
up and he’d have to make another call.10534

5623. The Trial Chamber will therefore treat the Prosecution’s final trial brief, as arguing, but
only when read in its totality, that Mr Sabra made the call to Al-Jazeera from the third payphone.
5624. The Prosecution submits that the evidence establishes that:

•

Mr Sabra was in the vicinity of the payphone used to call Reuters, eight minutes prior
to that call;10535

•

Mr Sabra’s and Mr Oneissi’s mobiles co-located in a predicted coverage area of one to
one-and-a-half kilometres south from the second payphone, twenty minutes after the
first call to Al-Jazeera;10536

•

Mr Sabra’s mobile used a cell providing predicted best server coverage to the third
payphone while Mr Oneissi’s mobile was using a cell in the vicinity of the tree, at the
time of the second call to Al-Jazeera;10537 and

•

Mr Oneissi and Mr Sabra exchanged a ‘flurry’ of calls between themselves and Mr
Merhi when the video-tape was being collected, during which Mr Sabra moved from
the third payphone towards the tree.10538

5625. The Prosecution points out that eight of Mr Merhi’s nine calls on 14 February 2005 were
made between 14:03 and 17:24. Seven were with Mr Sabra, and three of these were in the minutes
immediately following the collection of the video-tape from the tree.10539

10534
10535
10536
10537
10538
10539

Prosecution
Prosecution
Prosecution
Prosecution
Prosecution
Prosecution

closing submissions, T. 14 September 2018, p. 52.
final trial brief, para. 1020.
final trial brief, paras 1022-1023.
final trial brief, para. 1025.
final trial brief, paras 1027-1028.
final trial brief, para. 1014.
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5626. Further, all of his calls connected to SFEIR3, which is consistent with Mr Merhi’s ‘direct
supervision of the delivery of the false claim from his base area.’ 10540 Mr Sabra’s mobile was also
connected to a cell near the payphone from which the third call to Al-Jazeera was made.10541
5627. In relation to the tree, Prosecution counsel in closing submissions stated that Mr Oneissi
need not have been in the immediate vicinity of the tree to watch it, given the number of
surrounding vantage points ‘from which he could observe the video being collected’. Because the
video was in white box it would have been visible from a further distance away. 10542
5628. The simultaneous disposal of the three personal Purple mobiles over a period of 36 hours
between Tuesday 15 and Wednesday 16 February 2005—after years of continuous use—also
serves to reinforce the involvement of their users.10543 The Prosecution also argues that the disposal
reflects the users’ realisation that unanticipated and unintended forensic traces may have been left
around the payphones.10544 This was also similar to the synchronised shut down of the Red and
Green networks.10545
5629. In view of the circumstantial nature of the evidence and the possible flaws in the purported
identification of Mr Oneissi as ‘Mohammed’, the Trial Chamber posed the following question to
the Prosecution:
If the Trial Chamber were not satisfied beyond reasonable doubt of the guilt of Mr Oneissi
and Mr Assad Hassan Sabra, what flow-on effect, if any, would there be in relation to
Mr Hassan Habib Merhi's pleaded role, given that he is alleged to have coordinated their
activities?10546

5630. The Prosecution responded that if reasonable doubt persists as to the mens rea of Mr
Oneissi and Mr Sabra, or the attribution of the Purple mobiles, the Trial Chamber could still convict
Mr Merhi.10547

10540
10541
10542
10543
10544
10545
10546
10547

Prosecution final trial brief, para. 1015.
Prosecution final trial brief, para. 1037.
Prosecution closing submissions, T. 14 September 2018, p. 48.
Prosecution final trial brief, paras 579-588, 1012, 1040-1047.
Prosecution final trial brief, para. 597.
Prosecution final trial brief, paras 583, 1040.
Questions for closing submissions, para. 5.
Prosecution closing submissions, T. 14 September 2018, pp 72-73.
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5631. The Trial Chamber also posed a question to the Prosecution in the following terms, namely:
The amended consolidated indictment (paragraph 23) pleads that Mr Oneissi and Mr Sabra
were responsible for locating an individual suitable for making the false claim of
responsibility for the attack. If the Trial Chamber cannot be satisfied beyond reasonable
doubt of their involvement in this, what effect would this have on their pleaded
involvement (paragraphs 44, 64, 66, 68 and 70) on 14 February 2005 in relation to
delivering the video and making calls to Reuters and Al-Jazeera?10548

5632. In response, Prosecution counsel contended that Mr Oneissi and Mr Sabra may still be
convicted if the Trial Chamber is satisfied that they delivered the false claim, even if the allegations
of selecting and kidnapping Mr Abu Adass are not proven. 10549 However, Prosecution lead counsel
conceded that if the Trial Chamber did not find that Mr Oneissi and Mr Sabra performed the
preparatory and shielding acts alleged, this may affect any findings against Mr Merhi, stating:
The only way in which it would have an impact is if you found that all of the allegations
made against Mr. Sabra and Mr. Oneissi and their actus reus, their acts and conduct, if you
didn’t find any of that took place and that the Purple Phone patterns just didn’t portray the
pattern we say, then obviously that’s problematic. But otherwise, it has absolutely no
effect.10550

5633. The Merhi Defence argues that the Prosecution produced no evidence to support the claim
that Mr Merhi coordinated the activities on Monday 14 February 2005, and does not accuse him
of ‘any specific act’ beyond relying on the resumption of the mobile activities. It submits that the
calls between Purple 231 and Purple 018 that day could be explained as their users becoming
anxious about one another following the explosion.10551 If, as the Prosecution implies, the Purple
mobiles were together in SFEIR3 before the first calls, there was no need for Purple 231 to
coordinate by a call to Purple 018 thirty minutes later.10552

10548
10549
10550
10551
10552

Questions for closing submissions, para. 6.
Prosecution closing submissions, T. 14 September 2018, p. 73.
Prosecution closing submissions, T. 14 September 2018, pp 72-73 (Mr Povoas).
Merhi Defence final trial brief, paras 523, 540.
Merhi Defence final trial brief, para. 525.
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5634. The Merhi Defence also argues that—given that the calls to Reuters and Al-Jazeera did not
take place at the time alleged by the Prosecution—they could not be placed with any reliability in
the timeframe of the first call from Purple 231 to Purple 018 on 14 February 2005. 10553
5635. Further, the Prosecution’s submissions about calls from Mr Merhi to Mr Sabra are illogical,
given that they did not follow the alleged hierarchical lines. 10554 Call records of the eight calls after
the collection of the video tape are not reliable in terms of time-stamping and difficulties with the
cellular network.10555 The Prosecution disregarded evidence of the fourth call to Al-Jazeera
because it did not fit with the Prosecution’s theory of what the Purple mobiles were doing on 14
February 2005.10556
5636. The cessation of Purple mobiles’ activity after the attack did not show that the users were
involved, given that publicity about the attack came later, and there was a belief that there was no
need to use a covert network. The extent of the investigation became public only afterwards,
contrary to Mr Platt’s theory of why the mobiles were disposed. 10557
5637. Further, the ‘illogicality becomes even more apparent’ when the two mobiles attributed to
Mr Merhi are compared, arguing, ‘If the user of Green 071 knows and agrees to the details of the
alleged conspiracy, and is therefore aware of its scope, the naivety and mistakes made by the user
of Purple 231 are inexplicable’.10558
5638. The Oneissi Defence argues that the schematic mappings used by Mr Platt meant that he
was unable to take into account factors important for cell site analysis around the area of the
tree.10559 Contrary to the Prosecution’s submission, the discarding of Purple 095 is further evidence
that Mr Oneissi was unaware of the false claim operation before it happened.10560 To the extent
that the Prosecution’s argument that the ‘forensic visibility’ of the Purple mobiles is low rests upon

10553
10554
10555
10556
10557
10558
10559
10560

Merhi Defence final trial brief, para. 551.
Merhi Defence final trial brief, paras 526, 528.
Merhi Defence final trial brief, para. 565.
Merhi Defence final trial brief, para. 558.
Merhi Defence final trial brief, paras 532-533.
Merhi Defence final trial brief, para. 534.
Oneissi Defence final trial brief, para. 169.
Oneissi Defence final trial brief, para. 175.

Case No. STL-11-01/T/TC

1856 of 2642

18 August 2020

R333842

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

a belated discovery of the mobiles, Purple 095 did not activate cells providing coverage for any of
the payphones at the time the false claim calls were purported to be made. 10561
5639. The Prosecution failed to establish that Mr Oneissi and Mr Sabra were actually travelling
together simply because the two mobiles attributed to them co-located at times.10562 The
Prosecution erroneously conflates activation of the cell covering the tree, BNPI3, with surveillance
of the tree despite failing to establish the coverage of that cell and without any evidence beyond
call data records, which cannot establish precise locations.10563
5640. The Sabra Defence submits that there were reasonable alternatives for the Purple mobiles’
behaviour on 14 February 2005.10564 According to the Sabra Defence, the Prosecution did not
discover or consider the ‘Purple-alike’ mobiles, namely six mobiles that presented behavioural
similarities with Purple 018. Their cell use places each of them near at least one payphone on
14 February 2005 shortly before or after the respective calls to Reuters and Al-Jazeera.10565 This
shows that ‘the activities portrayed by the Prosecution as “inextricably linked to the Payphones
calls” are not statistical outliers’ and that the involvement in the conspiracy of the Purple mobiles’
users is not the only reasonable inference available on the evidence.10566 Further, the Purple
mobiles were not suddenly discarded, but rather gradually ceased use over two days. 10567
5641. This was particularly notable given that the Red network did cease activity immediately
after the assassination, and the Green network before it.10568 The Prosecution also failed to consider
the activity of the Purple associate mobiles, which continued to be used openly for approximately
two months after the attack.10569
5642. In closing submissions, the Sabra Defence argued that the Trial Chamber was:

10561

Oneissi Defence final trial brief, paras 178-179, 569, 572, 609.
Oneissi Defence final trial brief, para. 568; Oneissi Defence closing submissions, T. 20 September 2018, p. 90.
10563
Oneissi Defence final trial brief, paras 583, 585, 589-591, 595-597, 612-613; Oneissi Defence closing
submissions, T. 19 September 2018, pp 89-92; 97-98, T. 20 September 2018, pp 86-87.
10564
Sabra Defence final trial brief, paras 782-786.
10565
Sabra Defence final trial brief, paras 784-786.
10566
Sabra Defence final trial brief, para. 786 (footnote omitted).
10567
Sabra Defence final trial brief, para. 528.
10568
Sabra Defence final trial brief, para. 530.
10569
Sabra Defence final trial brief, para. 531.
10562
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completely in the dark as to how and when this tape ever got to be in a tree located in a
square in Beirut and, crucially, whether Mr. Sabra was involved, and in which case, how
so. Nor are you told who drafted the accompanying letter to the video, when it was drafted,
and again whether it ever came to be in the possession of Mr. Sabra.10570

(e)

Findings

5643. The Trial Chamber has found that four telephone calls took place on Monday 14 February
2005.10571 The first was at 14:11 to Reuters, and the remaining three were at 14:19, 15:27 and
17:04 to Al-Jazeera. Further, it is satisfied that the Al-Jazeera staff collected the video and letter
from a tree near Al-Jazeera’s office at around 15:53. The Trial Chamber has received no evidence
about when the video and letter were placed in the tree and thus can make no findings on this. It
has also been unable to make any positive findings about who made the calls; it cannot find beyond
reasonable doubt, as it must as these are material facts underlying the elements of the charges, that
either of Mr Oneissi or Mr Sabra made the calls.
5644. The Prosecution argues that the pattern of Purple mobile activity around these events shows
that Mr Oneissi and Mr Sabra participated in the delivery and dissemination of the false claim,
while Mr Merhi supervised it. The Prosecution positively submitted in its oral final trial
submissions, as is alleged in the amended consolidated indictment, that Mr Sabra made the second
call (from the third payphone) to Al-Jazeera at 15:27.
5645. The Trial Chamber has examined each individual piece of evidence and has carefully
scrutinised it for the patterns from which the Prosecution argues it can find that the three Accused
were implicated in the conspiracy as alleged. However, the Trial Chamber cannot be satisfied
beyond reasonable doubt based on the location or other activity of the Purple mobiles, when taken
in their overall context, that the only reasonable conclusion available from the evidence is that Mr
Sabra or Mr Oneissi were involved in making the telephone calls in the manner alleged. Nor that
Mr Merhi coordinated this—as is pleaded in the amended consolidated indictment—or, as is
argued in the final trial brief, that he ‘supervised this integral contribution to the conspiracy’. 10572

10570
10571
10572

Sabra Defence closing submissions, T. 21 September 2018, p. 42.
See above, at para. 4897.
Prosecution final trial brief, paras 618, 1177.
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5646. Each of the four calls constitutes a material fact pleaded against the three Accused. The
calls and the collection of the video from the tree for its broadcast by Al-Jazeera are the facts
underlying the elements of the crimes charged, namely, making a false claim of responsibility for
the attack. The Prosecutor must therefore prove beyond reasonable doubt that the Accused were
responsible for the four calls and ensuring that the video was collected from the tree for broadcast.
Without proving these facts, there is no case against any of the three Accused.
5647. The evidence of the call data records, combined with that of the content of the calls from
the payphones, cannot of itself establish that either Mr Oneissi or Mr Sabra were present at the
payphones when the calls were made. It is only the patterns of their mobile movements, when
analysed in their entirety by contrasting them with calls from the payphones and the collection of
the video, that could provide the necessary inferences of their involvement, assuming that Mr
Sabra was using Purple 018.
5648. The Trial Chamber again stresses that it has no evidence of the content of the calls made
or text messages sent nor of Mr Oneissi’s and Mr Sabra’s precise locations—the sole evidence
against them is the pattern of the movements of Mr Oneissi’s Purple 095 and Mr Sabra’s shared
personal Purple mobile 018 and calls made—in tandem with the payphone calls and the video
collection and broadcast.
5649. Crucially, the Trial Chamber has examined in careful detail the predicted best server
coverage map for the cells covering the four payphones and the tree. Given the imprecision of cell
site evidence and that it cannot, of itself, place a mobile at a precise location, it is essential to
examine where Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018 could have been
while connecting to the cells providing predicted coverage to the payphones and the tree.
5650. In this respect, the Trial Chamber is conscious of the agreed technical standard of the sixty
to seventy percent accuracy of these maps. It is also acutely mindful of the technical and
eyewitness testimony of network congestion experienced after 12:55 on the afternoon of Monday
14 February.
5651. The Alfa ‘trouble data’ extract in exhibit 4D263 reveals that its mobile switching centres,
or MSCs, were experiencing congestion caused by the explosion, the result of which would have
been numerous directed retries or alternatively a failure to connect. In practical terms, this casts
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real doubt on the reliability of the cell site evidence for that afternoon. Added to this is the
eyewitness testimony of network congestion at the time. Callers across the network in Beirut would
have been redirected from the best serving cell to one of its six neighbours—or others—but without
Alfa or Touch being able to say which.
5652. This means that Purple 018 and Mr Oneissi’s Purple 095 may not have been connecting to
the best serving cell for any of the calls they made that afternoon; theoretically they could have
been in any of the six neighbouring cells—or cells adjacent to these—when they made the calls.
Of course, this works both ways as it could also place them exactly where the Prosecution’s case
wanted them to be, namely, at the payphones or at the tree. That, however, illustrates the problem;
the congestion must further detract from the existing sixty to seventy percent accuracy of the
coverage maps.
5653. For example, a directed retry from a mobile having COLA1 as its best serving cell could
theoretically result in it connecting to the following six cells, for which the Trial Chamber has
shapefiles, namely, MAZRAA2, RAMLET1, COLA3, COLA2, CHATIL1 and PINS3. However,
as the network determines the directed retry on the basis of the actual signal strengths,10573 and
from drive tests rather than the coverage maps, in reality a mobile that did not connect to COLA1
could have been redirected to another neighbouring cell.
5654. The extracts below from exhibits P592.1 and P1123 show the neighbouring cells of the
COLA1 cell:

10573

See for further details chapter VII ‘Reliability of telecommunications evidence’, (B) (2) ‘Cell allocation’, and
(C) (4) ‘Cell Site related issues’, at paras 1749-1750.
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5655. It is also emphasised that the Prosecutor’s allegations are precisely pleaded, namely, that
either Mr Oneissi or Mr Sabra made the first, second and fourth calls, that Mr Sabra made the third
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call and that Mr Oneissi was present watching the tree. The measurements below, however,
illustrate the difficulties inherent in relying solely upon cell site evidence to prove someone’s
location at a precise place. To which, it is emphasised, is added the network congestion issue.
5656. Regarding the first payphone call to Reuters: it was made at 14:11 from a payphone near
Abou Shaker Square. While the first payphone is within COLA1, that cell’s predicted boundaries
extend for around another 610 metres in other directions. The user of mobile 018, had been
‘nearby’, eight minutes earlier, at 14:03. Then, Purple 018 had activated a cell with a predicted
coverage several hundred metres south, when it had connected to GHOBAI3 as the start cell and
CHATIL1 as the end cell. GHBOBAI3’s predicted best server coverage vis-à-vis the first
payphone box is around 630 metres from it at its closest point and around 1.6 kilometres at its
furthest. The corresponding figures for CHATIL1 are around 330 metres at its closest and just over
one kilometre at its furthest.
5657. This illustrates graphically the difficulties in attempting to position a person solely by cell
site evidence. At 14:03, Mr Sabra’s attributed Purple 018 may have been 1.6 kilometres away, or
even further, from the first payphone. The movement from GHOBAI3 to CHATIL1 could suggest
a movement in the direction of the payphone, however, it is equally possible that the mobile was
stationary and connected to these adjacent cells. Moreover, without more, where it actually was
when the calls were made is unknowable.
5658. The mere near contemporaneous presence in a predicted cell coverage area, of itself, cannot
establish beyond reasonable doubt that the user of Purple 018 was ever at the payphone, let alone
making the call at 14:11 or even observing someone else who was doing so. The evidence of Purple
018’s presence, potentially to within a few hundred metres of the payphone eight minutes earlier—
or 1.6 kilometres away from it—must accordingly be placed in the context of the totality of the
other calls that day.
5659. The first call to Al-Jazeera was at 14:19 from a payphone on the Saeb Salam Boulevard.
Mr Sabra’s attributed Purple 018 and Mr Oneissi’s Purple 095 both activated cells in an area at
least one kilometre from this payphone within twenty minutes of the call—at 14:36 and 14:38
respectively—seventeen and nineteen minutes after the call. In this sense their mobiles could be
considered to have been ‘near’ or ‘in the vicinity’ of the payphone. But the timing and distance are
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greater than for the Reuters call. Taken in isolation they cannot show that the only reasonable
inference is that either Accused was involved in the first call to Al-Jazeera. But again, these pieces
of evidence have to be placed within the context of the patterns of the totality of the calls on the
day.
5660. Similarly to the cell coverage for the first payphone, the coverage of payphone two by
TAHAN1 extends around 390 metres away from it. The neighbouring NASSER cells—to which
a mobile at the payphone may have connected—extend for almost another 300 metres.
5661. The second call to Al-Jazeera occurred at 15:27 from the third payphone, on Rue Banque
du Liban. Unlike with the other payphone calls, Mr Sabra’s attributed Purple 018 activated a cell
providing predicted coverage to it, SPEARS3. However, this activation occurred at 15:53, 26
minutes after the call. Once again, this piece of evidence on its own could merely prove Mr Sabra’s
presence, if he was using the Purple mobile, ‘near’ the payphone some time, namely 26 minutes,
after the call. Further, the outer boundary of the coverage map of BACHOU2, which provided
predicted coverage to this payphone, is a full kilometre from it.
5662. The payphone was also very close to SPEARS3 and ZOUKAK3, to which a mobile next
to the payphone could also have conceivably connected, but which extended respectively for
approximately another 570 and 890 metres on the predicted best server coverage maps. Into this
must be factored, it is again emphasised, the network congestion that was then occurring.
5663. This too must be viewed in the totality of the calls made that day. On one hand, it is
certainly consistent with Mr Sabra, if he was using Purple 018, being in a position to make the
call, or to observe someone else making it, but on the other, it is equally consistent with him doing
something else. The Trial Chamber must be convinced beyond reasonable doubt that the
Prosecutor’s pleading is the only inference reasonably available on the evidence.
5664. Finally, the third call to Al-Jazeera was made at 17:04 from the fourth payphone, on Rue
Habib-Abou-Chahla. Eleven minutes later, at 17:15, Mr Sabra’s attributed Purple 018 activated a
cell at the start of the call, OGER3, which was approximately 750 metres from the payphone. 10574
This too, on its own, could not prove that the user of Purple 018 placed the call. As with the second
10574

OGER3 had scattered predicted best server coverage: the closest point to the payphone was around 460 metres,
and the furthest point 2,050 metres away.
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call to Al-Jazeera, it is indeed consistent with Purple 018’s user being able to make the call or to
watch someone doing it, but is also consistent with their not doing it. It is equally consistent with
the user being at least a kilometre away. It provides no direct evidence of where the user actually
was at 17:04.
5665. The fourth payphone, within CELTEC1’s predicted coverage, is very close to OGER2 and
RAMLET1 coverage areas. Again, a mobile at the payphone could also have conceivably
connected to either of these two cells, the predicted coverage maps of which extend respectively,
around 2.7 kilometres and 890 metres from the payphone. CELTEC1’s furthest outer edge is about
600 metres away. OGER2 has a very scattered predicted best server coverage area, divided into at
least eighteen separate pockets of predicted coverage; the fourth payphone is in one of these small
pockets. The Trial Chamber has also factored in Mr Philips’s evidence that cells frequently have
scattered or fragmented areas of coverage.
5666. Another relevant point here is that the last call to Al-Jazeera was made at 17:04 and the
video was not broadcast until 17:30. Yet, at 17:24, which was nine minutes after Mr Sabra’s
attributed Purple 018 had contacted Mr Merhi’s Purple 231, Mr Merhi’s Purple 231 made a ninesecond call to Purple 018. Mr Sabra’s attributed mobile had then moved away from the area of the
payphones, before the video’s broadcast—which on the Prosecution’s case marked the mission’s
completion—and both were in southern Beirut. This could be considered equally consistent with
the Prosecution’s case theory or with something else.
5667. The Trial Chamber has also carefully considered the Purple mobile activity near the tree
by Al-Jazeera’s office from which the video and letter were collected, at approximately 15:53.
5668. The tree, covered on predicted maps by BACHOU3 is adjacent to BNPI3; their furthest
distances, of predicted best server coverage, from the tree are respectively around 715 and 655
metres away. Concerning the tree, it is evident that Mr Oneissi, while connecting to BNPI3, could
have been within eyesight of the tree, or equally that he could have been 715 metres away from it,
well out of view.
5669. Or he could have been even further distant, if his mobile was in a cell bordering BACHOU3
and it was redirected to one of the six adjacent cells to which a call may be redirected—or perhaps
more—especially on the afternoon of the attack when the network was congested. The same
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reasoning applies to the mobiles connecting to cells providing predicted best server coverage to
the payphones, and the neighbouring cells of each. In short, those using the mobiles connecting to
these cells may have been nowhere near either the payphones or the tree at the relevant times.
5670. The evidence of Witness 115 is crucial here. He sent a text message at 15:53 stating that
he had the video tape. Mr Oneissi’s Purple 095 was simultaneously connecting to a cell near the
tree from at least 15:54 through 16:02, while Mr Sabra’s attributed Purple 018 connected to a cell
near the tree from 16:00 to 16:02.
5671. This witness collected the video from the tree. While he was at the tree he sent and received
four text messages. In the first, at 15:52, his mobile activated Bashoura_A on the Touch network,
but this cell according to Touch’s coverage maps, did not provide the predicted best server
coverage to the tree, but rather to an area about 300 metres south-west of it. His second text was
at 15:53, but his mobile activated Riad_El_Soloh_B, which provided the predicted best server
coverage to the tree, on Touch’s network maps.
5672. The witness then received two messages, at 15:54 and 15:55, but again activating first
Riad_El_Soloh_B and then Bashoura_A. Within a period of three minutes, while the witness was
physically next to the tree,10575 his mobile twice activated a cell providing theoretical coverage to
the tree, and one that was at least 200 metres away.
5673. This example is very important because Witness 115 provided evidence of precisely where
he was when he sent and received the SMS messages; it is thus possible to compare his actual
location against the accuracy of Touch’s predicted best cell coverage maps on the afternoon of
Monday 14 February 2005. Here, the evidence supports both the Prosecution and Defence
contentions.
5674. It supports the Prosecution’s in showing that mobiles connect either to the cell providing
the theoretical best coverage, or a neighbouring cell, and that the Accused may still have been
within sight of the tree, while connecting to a neighbouring cell. On the other hand, it also supports

10575

See sub-section (B) (1) (d) ‘Collection of the videoed claim of responsibility and the letter at 15:53’, at para.
4867.
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the Defence’s in casting doubt on whether the cell site evidence is sufficiently reliable to place Mr
Oneissi within sight of the tree when he was allegedly watching it.
5675. The Trial Chamber, using the electronic presentation of evidence, has calculated from the
two maps below that Bashoura_A’s closest predicted best server coverage edge to the tree, ‘T’, is
just over 200 metres, while its furthest is around 500 metres away. Al-Jazeera is marked as ‘AJ’.
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5676. The maps illustrate that while the witness was actually under the tree, the call data records
show that he was connecting to a cell and, on its theoretical coverage maps, could potentially have
been half a kilometre from it. This demonstrates the danger of relying only on cell site evidence to
place a person at a precisely pleaded location. And despite the Prosecution’s final trial submissions
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that Mr Oneissi could have been watching the tree from a nearby vantage point, the Trial Chamber
received no evidence of where this could have been.
5677. The overlap in time and location when Witness 115 was collecting the video, especially
for Mr Oneissi’s Purple 095, provides stronger evidence of Mr Oneissi’s and Mr Sabra’s potential
involvement in the claim of responsibility than the telephone calls to Reuters and Al-Jazeera. This
is assuming that Mr Sabra was using Purple 018. The Prosecution correctly argues that the three
distinct but connected events—the call to Reuters, the calls to Al-Jazeera and the collection of the
video—must be viewed together to make sense of them. Taken in isolation their mere presence—
proved by the connection of their mobiles to a cell providing coverage to the tree at the relevant
time—could not prove their involvement in the plot. The Trial Chamber is also conscious that it
must exercise an evidentiary doubt in favour of an Accused person.
5678. The evidence shows conclusively that the users of Purple 018 and Purple 095 were
somewhere ‘near’ the tree when Witness 115 collected the false claim video and letter, connecting
to BNPI3. This is ‘near’ in the relative sense of connecting to a cell that could have placed them
at least 700 metres away, or even in a neighbouring cell, and thus further away.
5679. It cannot, however, concretely show where in relation to the tree they were, nor whether
they were actually together, nor that it was within their sight. Nor can it say anything about when
the objects were placed in the tree or by whom. But it definitively proves that Witness 115 was at
the tree while his mobile was connecting to a cell providing coverage to a plot at least several
hundred metres away. This was on the Touch network, but the principles apply equally to Alfa
cells. This evidence showing that a mobile connected, twice within three minutes, to a cell several
hundred metres away, while the witness was at the tree, illustrates the inherent difficulties in
relying solely on cell site evidence to situate someone at a precise location.
5680. How, when faced with this positive contemporaneous evidence that a mobile at the tree
could connect to a cell at least 200 to 500 metres away, could the Trial Chamber positively find
beyond reasonable doubt that Mr Oneissi was simultaneously there at the same tree, watching it?
The answer is that there has to be a reasonable doubt. This is even when this specific piece of
evidence is viewed within the totality of all the Purple mobile calls that afternoon.
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5681. The Trial Chamber also cannot be certain from this evidence that the Purple mobile users
were present ‘near’ the tree and payphones because they were active participants in the false claim
plot.
5682. The Trial Chamber recognises that it is of course suspicious that the user of Purple 018,
and Mr Oneissi as the user of Purple 095 or both were relatively near the four payphones, or the
tree containing the video on Monday 14 February 2005. This is in the qualified sense of their being
at least within a few kilometres of them at relative times, while recognising the possible patterns
that emerge. And that this occurred within a comparatively short period around when the calls to
Reuters and Al-Jazeera were made, and the video was collected. As noted above, the strongest
evidence is that the users of the two Purple mobiles were connecting to a cell providing coverage
to the tree when the Al-Jazeera employee collected that package, thus potentially allowing them
to observe what was happening.
5683. The patterns of contacts between Purple 018 and Purple 095, and Purple 018 and
Purple 231 also clearly attract suspicion. These mobiles were in contact with each other on
Monday 14 February 2005 at times relatively close to the times of the telephone calls and the video
collection. It is indeed, as Mr Platt testified, ‘consistent with’ Mr Sabra, if he used Purple 018,
providing update reports to Mr Merhi about the calls and the video collection. Purple 095 and
Purple 231 were not in contact that day; their last contact occurred on 26 January 2005. Mr Sabra’s
shared Purple 018’s and Mr Oneissi’s Purple 095’s voyage away from the area to near their homes
afterwards is likewise consistent with the completion of a mission, as Mr Platt concluded.
5684. Another important factor, however, is that Mr Ben-Jeddo stated that there were three
distinct callers. He may well have been mistaken; it is of course possible that one person disguising
their voice made all three calls. The caller(s) may not even have been male. And, further, he was
testifying many years after the event about receiving calls from unknown callers in what would
have been a fairly tense, evolving and uncertain situation. But this is the evidence on the record,
and it militates against a finding that either Mr Sabra or Mr Oneissi, or both, made the calls. On
Mr Ben-Jeddo’s evidence someone is missing, namely that there was a potential third caller, and
the Prosecution cannot provide any explanation for this. Additionally, there is no way of
determining whether the same person(s) made the initial call to Reuters.
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5685. But to conclude this, the Trial Chamber has to be satisfied beyond reasonable doubt that
Mr Merhi was coordinating what they were doing—or, as is submitted in the Prosecution’s final
trial brief, ‘supervising’ their activities. The only evidence of this, it is emphasised, comes from
analysing the call patterns between Mr Merhi’s personal mobile Purple 231 and the contacts on
the Green network mobile 071, which the Prosecution attributed to him, with Mr Badreddine’s
Green 023. More specifically:

•

Mr Merhi’s Purple 231 called Mr Sabra’s attributed Purple 018 at 14:03, eight minutes
before the call to Reuters;

•

Mr Merhi’s Purple 231 called Mr Sabra’s attributed Purple 018 at 14:36, seventeen minutes
after the first call to Al-Jazeera at 14:19; and

•

Mr Sabra’s attributed Purple 018, Mr Oneissi’s Purple 095 and Mr Merhi’s Purple 231
exchanged nine calls from 15:53 to 16:02, some 26 minutes after the second call to AlJazeera at 15:27.

5686. There were also calls contemporaneous with the collection of the video from the tree. And
Purple 018 called Mr Merhi’s Purple 231 at 17:15, eleven minutes after the final call to Al-Jazeera.
The Trial Chamber agrees that these calls could indeed be considered, in Mr Platt’s words, as
‘consistent’ with their participation in the calls and the collection of the video from the tree. It also
notes, in this regard, the caution that should be exercised in using this term in a scientific sense to
draw conclusions, without also stating what else it could have been consistent with. 10576
5687. The Trial Chamber further notes in this regard that Mr Sabra’s attributed Purple 018 called
Mr Merhi’s Purple 231 on Tuesday 25 January and Friday 4 February 2005. On 25 January,
Purple 018 activated ETOILE1, which provided coverage to the Parliament and is adjacent to
BNPI3, which is very close to the tree where the video and letter were to be placed, meaning that
potentially it could have connected to BNPI3.
5688. On Friday 4 February, Mr Sabra’s attributed Purple 018 connected to AICHA1, but the
edge of its predicted coverage the closest to the tree is a kilometre from it. Very little therefore
could be drawn from this, although, on one view, it could be construed as a preparatory act in the

10576

In this respect see exhibit 1D270, the UK’s Forensic Science Regulator’s Codes of Practice and Conduct, referred
to above at paragraphs 5127, 5142.
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sense of ‘scoping’ the vicinity. Yet it is equally plausible that Mr Sabra, if he was indeed using
Purple 018, was nowhere near the tree on the day. Thus his possible visit to the vicinity of the tree
is obviously not the only inference reasonably available from the evidence whether viewed
individually or holistically; and ‘consistency’ does not equate to proof beyond reasonable doubt
as it must not only be ‘consistent’ but also the only inference reasonably available on the evidence.
Here, it is not, even though it is not a fact requiring proof beyond reasonable doubt.
5689. However suspicious the Purple mobiles’ movements and communications with each other
on Monday 14 February 2005 and in the preceding weeks are, they are insufficient to establish the
Accused’s involvement in the claim of responsibility. These suspicions do not rise to the exacting
level of proof beyond a reasonable doubt that Mr Merhi, Mr Oneissi and Mr Sabra must have
participated in the dissemination of a false claim of responsibility. There is too much uncertainty
surrounding what they were doing. There is no evidence of the content of their calls, their texts
and whether they met, or where and when and what was discussed. Nor does the evidence establish
that Mr Sabra was using Purple 018 that afternoon.
5690. It must be emphasised again that once the evidence identifying Mr Oneissi as ‘Mohammed’
is eliminated from consideration, the strength of the Prosecution case significantly diminishes.
5691. The Trial Chamber therefore finds that the Purple mobile activity highlighted by the
Prosecution is too remote in time and distance to demonstrate that the Accused were present at the
payphones when the calls were made, were otherwise involved in the calls, or were located at the
site of the video collection.
5692. The Trial Chamber, it is also stressed here, has factored in its specific concerns about the
reliability of the cell site evidence on the afternoon of Monday 14 February 2005, and most
particularly because of the network congestion that would have resulted in mobiles connecting to
neighbouring cells as a result of directed retries.

G.

Whether the claim of responsibility was false

5693. The Trial Chamber, as is detailed above, heard uncontested evidence that after the
explosion, on Monday 14 February 2005, the Reuters and Al-Jazeera media outlets in Lebanon,
were informed of a claim of responsibility for the assassination. The claim was made in several
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telephone calls to the two broadcasters; in a video-tape featuring Mr Abu Adass reading a
statement; and in a letter accompanying the video-tape that Al-Jazeera employees retrieved from
a tree.
5694. The heart of the Prosecution’s case against Mr Merhi, Mr Oneissi and Mr Sabra is that the
claim of responsibility was false. The amended consolidated indictment avers that they participated
in making a knowingly false claim of responsibility and the Prosecution’s case proceeded on that
basis. They are charged in count six under Article 219 (4) and (5) of the Lebanese Criminal Code
as accomplices to committing a terrorist act by participating in making a false claim of
responsibility. Counts six through eight also charge the three under the same Article.
5695. However, no direct evidence that it was a false claim of responsibility was produced at
trial. The evidence from which the Prosecution urges the Trial Chamber to find that the claim was
false falls into several distinct categories. The first is the lack of forensic evidence at the crime
scene connecting Mr Abu Adass with it; in this respect the Trial Chamber has found that Mr Abu
Adass’s DNA was not detected there, thus eliminating him as the suicide bomber. 10577 And, further,
that he could not drive.
5696. The second relates to Mr Abu Adass’s character and background. This evidence comes
from his friends and relatives and is generally to the effect that he was a quiet and unassuming
young man who was becoming more religious. On the Prosecution’s case, he was more likely to
have been selected as the scapegoat for the false claim; on the Sabra Defence’s, as a scapegoat
targeted by al-Ahbash.
5697. The third concerns the content of the video and accompanying letter outlining the claim of
responsibility and whether it appears to have been a genuine jihadi claim of responsibility.
Connected with this is general and vague evidence that the group in whose name Mr Abu Adass
claimed responsibility for the attack was unknown on 14 February 2005, and was never seen again.
5698. Another consideration is whether only part of the claim of responsibility was false. In other
words, whether Mr Abu Adass was the real suicide bomber yet the group El-Nusra-wal-Jihad-fiBilad-El-Sham was fictitious. Or alternatively, that the group was real and was responsible for the

10577

See chapter VI ‘Explosion on 14 February 2005’, (F) (3) (c) (iv) ‘Findings’.
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attack, but Mr Abu Adass was not the suicide bomber. The third is that pleaded by the Prosecutor,
namely, that both parts of the claim were false.
5699. Finally, and most crucially, are Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s actions, including
the allegation that Mr Oneissi acted as ‘Mohammed’ to befriend Mr Abu Adass, and their using
him to create the video of the false claim. The purported identification of Mr Oneissi as
‘Mohammed’ aside, added to this is the telecommunications evidence concerning calls between
Mr Merhi’s and Mr Oneissi’s mobiles and Mr Sabra’s attributed mobile between Wednesday 29
December 2004 and Monday 14 February 2005. It is from the combination of this evidence that
the Prosecution submits that the Trial Chamber should convict the three Accused.

1.

Evidence
(a)

The claim of responsibility

5700. On Monday 14 February 2005, at 14:11, as is explained above, the Beirut office of Reuters
received a call and Witness 12 answered the call from someone, who read her a statement to the
following effect:
We, the Nusra and Jihad group in the Greater Syria, on this day have given due punishment
to the infidel Rafik Hariri, so that he may be an example to others of his sort. God is our
witness, God is a witness to what we’re saying.

10578

5701. At around 14:19 someone then called Al-Jazeera’s Beirut office. Mr Ben-Jeddo testified
that the caller said something very similar to the written text containing the claim of responsibility
for the assassination, which the Al-Jazeera office received later.10579
5702. The video tape contained a footage of Mr Abu Adass under a banner of El-Nusra-walJihad-fi-Bilad-El-Sham reading out the following claim of responsibility:
In the name of Allah, Lord of the Worlds, Blessings and Peace be upon his Beloved Prophet
and his family and all his companions.

10578
10579

Witness PRH012, T. 14 July 2015, pp 17-18, 60; exhibit P509 (Report of interview with Witness PRH012), p. 1.
Ghassan Ben-Jeddo, T. 8 July 2015, p. 83; Witness PRH006, T. 23 June 2015, pp 42-43.
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In support of our brothers, the Mujahedeen in the Land of the Two Holy Mosques, and to
avenge their innocent martyrs, who were killed by the security forces of the infidel Saudi
regime in the Land of the Two Holy Mosques, we have resolved, having placed our trust
in God Almighty, to inflict just punishment upon the agent of that regime and its cheap
tool in Greater Syria, the sinner and holder of ill-gotten gains Rafiq Hariri, through the
execution of a resounding martyrdom operation; such as to confirm our promise of Victory
and ‘jihad’ and to herald numerous martyrdom operations against the infidels, apostates
and tyrants in the Greater Syria.
“Praise be to Allah, Lord of the Worlds.”

10580

5703. The letter accompanying the video tape stated:
Praise be to God Lord of the Worlds, Most Gracious, Most Merciful, Master of the Day of
Judgment, and Blessings and Peace be upon his Servant and Prophet and his family and all
his companions.
Here is good news for all Muslims and especially the Holy Land of Palestine,
Mesopotamia, the Sanctuary of the Two Holy Places, our brothers in Afghanistan, our
people in Chechnya and the Blessed Land of Greater Syria; good news raising the banner
of oppressed believers and supporting their struggle against arrogant despots.
Praise be to God, the banner of support and jihad was held aloft in Greater Syria and, praise
be to God, due punishment was meted out to the agent of infidelity in the Land of the Two
Holy Places, Rafic Hariri, through a suicide operation carried out by the Mujahid, Ahmad
Abou-Adass, who raised the banner of support and jihad in Greater Syria on Monday 14
February 2005 AD, 5 Muharram 1426 AH, in Beirut.
God is Great, Praise be to God Lord of the Worlds.
Attached is a film of the martyr Ahmad Abou-Adass, who carried out the operation.

5704. The letter was signed El-Nusra-wal-Jihad-fi-Bilad-El-Sham, Abou Hafass El-Chami.10581

10580

Exhibit P499 (The digital format of the video tape containing the claim of responsibility); exhibit P499.1
(Transcript of text read by Ahmad Abu Adass on the tape).
10581
Exhibit P500 (Letter accompanying video tape) (emphasis omitted).
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(b)

Evidence about the contents of the claim of responsibility

5705. The Trial Chamber heard evidence about Mr Abu Adass’s appearance in the video claiming
responsibility, and the group in whose name responsibility was made.
5706. Five witnesses noted that Mr Abu Adass looked different from usual in the video tape. 10582
His face was pale and tired. He was dressed in an amamah (a turban) and dark clothing, which was
different to the white or grey clothes he usually wore.10583 Mr Abu Adass wore a turban for the
first time.10584 His expression also seemed unusual.10585 Witness 56 and Mr Taysir Abu Adass
noted that his voice was low and not normal. 10586
5707. Mr Ben-Jeddo appeared live for the first time after the explosion during a news bulletin on
the ‘top of the hour’. He hesitantly mentioned the call claiming responsibility for the assassination
as he was sceptical about the veracity of the claim. 10587 He announced the following:
I just want to point out that we have received a phone call here in our office in Beirut that
we report to the viewers as is, but with reservation. Someone called and claimed to be
talking in the name of a group called the El-Nusra-wal-Jihad-fi-Bilad-El-Sham. It is the
first time we hear of this group. He said, “the group announces the execution… (direct
quotation) the execution of the comeuppance” of whom he described as the infiltrator and
infidel Rafic Hariri. The caller also described the operation as a suicide attack and the
details will be revealed soon. We have never heard of this group. We think that the real
perpetrators of the assassination of late Prime Minister Rafic Hariri… This was just a voice

10582

Exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), ERN
50003490; exhibit 5D513 (Witness statement of Taysir Abu Adass, 14 February 2005); exhibit 5D514 (Summary
report of interview with Taysir Abu Adass, dated 14 February 2005), p. 4; 5D515 (Witness statement of Taysir Abu
Adass, dated 17 February2005), p. 2; 5D518 (Summary of investigation concerning Mr Abu Adass, dated 3 March
2005), p. 3; Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 10; exhibit
P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 169-172 (pp 13-14); exhibit P2129 (Statement
of Witness PRH056, dated 7 July 2005), p. 5; Witness PRH087, T. 29 September 2015, pp 24-25; exhibit P596
(Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006), paras 111-114 (p. 14); exhibit P1775
(Witness statement of Ziad Ramadan, UNIIIC, 1 December 2005), para. 99; T. 20 January 2016, pp 53-54 (closed
session), T. 29 January 2016, pp 37-38, 43 (closed session).
10583
T. 20 January 2016, pp 53-54 (closed session), T. 29 January 2016, p. 37 (closed session); exhibit P766 (Still
image from video-recorded claim of responsibility featuring Mr Abu Adass aired on Al-Jazeera); exhibit P767 (Copy
of Mr Abu Adass’s identity card and a photograph of Mr Abu Adass attached thereto) ERNs D0014247, D0114250.
10584
Exhibit P762, p. 4; 20 January 2016, pp 53-54 (closed session), T. 29 January 2016, p. 37 (closed session).
10585
Exhibit P596 (Statements of Witness PRH087, dated 14 January 2015 and 24 November 2006), para. 114.
10586
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 10; exhibit P461
(Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28 February 2005), ERN 50003490.
10587
See sub-section (B) (1) (b) ‘First call to Al-Jazeera at 14:19’.
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speaking about this issue… But I can confirm that the man was not speaking good
Arabic.10588

5708. He then continued to analyse the possible impacts of Mr Hariri’s assassination on the
Lebanese political scene and economy.10589 He was of the view that considering the security
measures in place to protect the former prime minister, ‘those who managed to hit Hariri today
knew exactly what they were doing and it was definitely a very high-rank intelligence security
operation’, and that the group which claimed responsibility for the attack was ‘just a cover’.10590
That the caller did not speak good Arabic was one reason he handled this group’s claim with
reservations.10591
5709. Mr Ben-Jeddo had not heard of the ‘El-Nusra-wal-Jihad in Greater Syria’ group before he
received the call, or ever again.10592 As a seasoned journalist relying on his experience with claims
of responsibility for assassinations, including ‘on the Palestinian scene’, he expected more than
one organisation claiming responsibility for operations with the magnitude of the attack on
Mr Hariri.10593 The caller’s poor Arabic,10594 and that the claim came from a fundamentalist
religious group surprised him and made him sceptical about the veracity of the claim.10595 Only
when Al-Jazeera received the video record of the claim did he take it seriously. 10596
5710. He also found it unusual that a ‘radical religious group’ claimed responsibility for
Mr Hariri’s assassination, as—in his view—it would have affected the Muslim, more specifically
the Sunni public opinion on Islamist movements.10597 His opinion was that it would have been
‘very embarrassing’ to Islamist groups had Mr Hariri been killed by members of his own religious
sect, Sunni Muslims, under the banner of Islam.10598

10588
Exhibit P497 (Al-Jazeera live broadcast of the attack on 14 February 2005), timestamps 00:22:29-00:23:37;
exhibit 5D179 (Transcript of Al-Jazeera broadcast of 14 February 2005), pp 9-10; Ghassan Ben-Jeddo, T. 8 July 2015,
p. 87.
10589
Exhibit P497, timestamps 00:31:47-00:36:01; exhibit 5D179, p. 15.
10590
Exhibit P497, timestamps 00:33:50-00:36:01; exhibit 5D179, p. 15.
10591
Exhibit P497, timestamps 00:33:50-00:36:01; exhibit 5D179, p. 16.
10592
Ghassan Ben-Jeddo, T. 8 July 2015, pp 83-84, 10 July 2015, pp 31-32, 86, 93.
10593
Ghassan Ben-Jeddo, T. 8 July 2015, pp 55-58, 84, T. 9 July 2015, pp 17-18, 21.
10594
See sub-section (B) (1) (b) ‘First call to Al-Jazeera at 14:19’, above.
10595
Ghassan Ben-Jeddo, T. 9 July 2015, pp 18-19, 21; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and
12 September 2007), para. 56; exhibit P497, timestamps 00:33:50-00:36:01; exhibit 5D179, p. 16.
10596
Ghassan Ben-Jeddo, T. 9 July 2015, p. 19.
10597
Ghassan Ben-Jeddo, T. 10 July 2015, p. 29.
10598
Ghassan Ben-Jeddo, T. 10 July 2015, pp 34-35.
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5711. The same night, Mr Ben-Jeddo hosted talk shows with guests including Mr Assaad
Harmouche, a member of Jamaa Islamiya’s political bureau and a Lebanese MP.10599 The witness
remembered that Mr Harmouche had doubted any religious group’s responsibility for the
attack.10600
5712. A few weeks later, Mr Ibrahim El-Masri, then the Deputy Secretary-General of the Jamaa
Islamiya, expressed his doubts to Mr Ben-Jeddo that Mr Abu Adass had executed the attack on
Mr Hariri, and excluded the involvement of any Islamic group, including al-Qaeda.10601 According
to Mr Ben-Jeddo, Mr El-Masri had a distinguished status in the Jamaa Islamiya and ‘knew a lot
of things about a lot of people’, including Mr Abu Adass, who attended the mosque in the centre
of Tariq-El-Jdideh—a locality in southern Beirut—where the Jamaa Islamiya was also
present.10602 Mr El-Masri described Mr Abu Adass to Mr Ben-Jeddo as a very modest and
‘somehow naive’ person, and therefore considered that he may have only been a ‘scapegoat’. 10603
5713. Witness 6, Al-Jazeera’s editor who answered the first call to Al-Jazeera, before giving the
receiver to Mr Ben-Jeddo, testified that she had not heard of the El-Nusra-wal-Jihad-fi-Bilad-ElSham group before.10604 Witness 12 testified that after the call to Reuters she had informed her
supervisor that ‘an unknown person’ had called to claim responsibility for the explosion.10605
5714. On the Prosecution’s application—opposed by the Ayyash, Badreddine, Merhi and Oneissi
Defence—the Trial Chamber declared Witness PRH620,10606 who works in counter-terrorism, as
an expert under Rule 161, holding that she could provide some limited expert opinion evidence.
The witness had prepared a lengthy report comparing the video with that of claims of responsibility
for other attacks in Iraq, Saudi Arabia, Pakistan, Jordan, the UK, Tunisia, Russia, Kenya, Turkey,
Indonesia, Qatar and Morocco. She had concluded that the attack was not carried out by jihadi

10599

Ghassan Ben-Jeddo, T. 10 July 2015, pp 27-29; exhibit 5D167 (Statement of Ghassan Ben-Jeddo, dated 5 and 12
September 2007), para. 82.
10600
Ghassan Ben-Jeddo, T. 10 July 2015, pp 31-32.
10601
Ghassan Ben-Jeddo, T. 10 July 2015, pp 28, 53, 55-56, 58-59.
10602
Ghassan Ben-Jeddo, T. 10 July 2015, pp 53, 55-56, 58, 81.
10603
Ghassan Ben-Jeddo, T. 10 July 2015, pp 55-56, 58.
10604
Witness PRH006, T. 23 June 2015, p. 47.
10605
Witness PRH012, T. 14 July 2015, p. 58.
10606
Ms Rita Katz.
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groups and that Mr Hariri was not a target of such groups at the time of his death.10607 The Trial
Chamber held that:
Although it is not the report of an academic, its author evidently has some considerable
“specialized knowledge” in the area of analysing videoed jihadist claims of responsibility
for attacks. The witness has carefully compared and contrasted various “genuine” jihadist
video claims of responsibility with that aired on Al-Jazeera on 14 February 2005,
concluding that the latter was not genuine.10608

5715. The Prosecution had intended that this witness would provide the necessary analytical
opinion evidence from which the Trial Chamber could determine that the claim of responsibility
was false. The witness had been listed to testify by video-conference link on a specified date.
5716. However, the witness did not testify in the case. Hence, the Prosecution did not lead its
main evidence, albeit expert opinion evidence, that the claim of responsibility was false. As a
consequence, and at the end of the trial, the Prosecution could only rely upon Mr Ben-Jeddo’s
assertion that the group was fictitious—in combination with other circumstantial pieces of
evidence—to establish that the videoed claim of responsibility was false.
(c)

Mr Abu Adass’s background and associates

5717. The Trial Chamber heard evidence about Mr Abu Adass’s background, character and
associates. The Prosecution and Sabra Defence argue that this shows he was a likely scapegoat,
while the Oneissi and Merhi Defence submit that this made him the probable suicide bomber. Most
of the evidence about Mr Abu Adass, notwithstanding that in large part it was admitted under Rule
158, appeared to be uncontested.
5718. The evidence, to recap, is that he was a Palestinian who had been born in Saudi Arabia and
arrived in Lebanon, aged nine. He had no full-time job, but rather had worked in part-time positions
after leaving school, in printing and in computing. The descriptions of his personality, from those

10607

Decision on expertise (Witness PRH620), para. 4.
Decision on expertise (Witness PRH620), para. 13. It then authorised her to testify via video-conference link.
Decision authorising video-link testimony (Witness PRH620).
10608
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who knew him, were of an isolated person with limited social contacts, introverted who could not
drive and who had become increasingly religious in the period before his disappearance.10609
5719. In addition to the evidence detailed above describing who he was, the Trial Chamber
received the following evidence relevant to whether he could have either been the suicide bomber
or connected with the plot to kill Mr Hariri; it included some limited information about Mr Abu
Adass’s associates who allegedly had extremist connections.
5720. Witness 56 said that Mr Abu Adass had a friend with the given name of ‘Khaled’. 10610 Mr
Ramadan, however, never heard Mr Abu Adass talk about Mr Taha, 10611 and did not himself know
him.10612 According to an indictment issued by a Lebanese Military Court investigating judge in
April 2007, Mr Taha had been allegedly involved in activities connected with al-Qaeda.10613 The
Trial Chamber notes here that it was an indictment, meaning an allegation of criminality, as
opposed to a court judgement.
5721. In this respect, the Sabra Defence tendered an ISF summary report provided to the UNIIIC
investigation, dated 24 September 2005 and headed ‘Information about a suspect who was
acquainted with Ahmad Abu Adass’. This investigatory report referred to connections between
Mr Abu Adass and Mr Khaled Taha who had alleged al-Qaeda connections; the report stated that
it ‘is probable that the religious commitment of Abu Adas and Taha was very similar because they
used to pray together which means that they both adopted the same ideology and doctrine’.10614
The information, however, is in a summary report and the Trial Chamber received no evidence
concerning the reliability or credibility of the information from which the summary was drawn.

10609

See sub-section (C) ‘Mr Ahmad Abu Adass’, above.
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), pp 3-4, 6.
10611
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 48 (ERN 60005321).
10612
Exhibit 5D470 (Statement of Ziad Ramadan, 8 November 2005), p. 16; exhibit P1776 (Transcript of Ziad
Ramadan’s interview by UNIIIC, 22 May 2006), pp 20, 48 (ERNs 60005293, 60005321).
10613
Exhibit 5D502 (Lebanese Military Court indictment), pp 4, 8. The indictment alleges that in 2004 Mr Taha was
recruited to work for al-Qaeda to establish cells in Lebanon, and was involved in preparatory acts in carrying out
terrorist attacks there.
10614
Exhibit 5D251 (Investigative summary report about Khaled Taha), p. 5 (ERN 308323). The Trial Chamber
admitted a portion of this document, namely two paragraphs from which the above evidence is drawn. The remainder
of the document was received into evidence only to provide context for the admitted portion. Decision clarifying
decision on admission of documents (Abu Adass), paras 9-12.
10610
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5722. According to Mr Ramadan, Mr Abu Adass had contact with Mr Husam Mohsen, also
known as ‘Sheikh Husam’.10615 Mr Ramadan thought that Mr Abu Adass knew Mr Mohsen as he
had applied for a job at a print shop where Mr Mohsen was working.10616 Witness 56 stated that
‘Sheikh Husam’ had worked at the Abded Printing press, where Mr Abu Adass had been employed
a few months before his disappearance.10617 The Trial Chamber received very limited evidence as
to who Mr Mohsen was; in response to a suggestion by Sabra Defence counsel, Prosecution analyst
Ms Kei Kamei agreed that Mr Mohsen was Mr Abu Adass’s religious mentor who guided him
through ‘the process of religious transformation’.10618 This was obviously something that was not
within her personal knowledge and thus can only be given very limited weight.
5723. Mr Abu Adass also apparently had connections with Sheikh Ahmad El-Saneh, who was
arrested in Lebanon in September 2004, in connection with an alleged plot to bomb the Italian
embassy in Beirut in 2004.10619 Witness 56 stated that Mr El-Saneh had employed Mr Adass at
Saadeddine Itani printing press about six months before his disappearance. 10620
5724. Ms Kamei believed that Mr Abu Adass had been hired by Mr El-Saneh at Al-Risala, a
publishing house, and that Mr El-Saneh had been arrested shortly thereafter. Mr Macleod thought
that Mr El-Saneh was a ‘religious scholar who was acquainted with Ahmad Abu Adass’ and that
Mr Abu Adass did not work directly with Al-Risala but for another company that was part owned
by it. The evidence of both comes from their interviews with witnesses and is not direct evidence
of these facts.10621

10615
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), pp 19-21 (ERN 60005292ERN 60005294).
10616
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 21 (ERN 60005294).
10617
Exhibit 5D475 (Statement of Witness PRH056, 15 February 2005), pp 1-2.
10618
Kei Kamei, T. 16 November 2015, p. 49.
10619
Exhibit 5D491 (Response from Lebanese ISF to a UNIIIC regarding the arrest of people linked to al-Qaeda in
September 2004), pp 1-2. In the response, signed by Lieutenant Wissam Al-Hassan, dated 6/3/2006, Mr El-Saneh is
identified as Ahmed Issam El-Saheh. In its overview, the report states that on ‘17/9/2004, and according to information
made available to the Directorate General of the Internal Security Forces – Information Division, elements of a terrorist
network were arrested, who were planning to bomb certain embassies and foreign interests in Lebanon by means of
booby-trapped cars and planting explosives in some judicial and security centres. Investigations have been carried out
with the detainees by the Information Division of the Directorate General of the Internal Security Forces.’
10620
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 5.
10621
Kei Kamei, T. 16 November 2015, pp 105-106, 110; Alasdair Macleod, T. 13 July 2016, pp 48, 50.
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5725. Following Mr Hariri’s assassination, the Lebanese investigating authorities searched the
Abu Adass family home and seized documents from the hard drive of a computer, including
extracts from religious books, transcripts of religious sermons or lectures and audio files.
5726. The Trial Chamber received evidence that this was Mr Abu Adass’s personal computer,
although there is some inconsistency as to its provenance, 10622 shared only with Mr Abu Adass’s
younger sister who played games on it.10623 The evidence as to whether Mr Abu Adass or his family
had an internet subscription—which was received under Rule 158—was conflicting, although
receipts for an internet subscription in Mr Taysir Abu Adass’s name were found in the family
home.10624
5727. Some of the material from the computer contained passages referring to jihad,10625 while
others included statements recommending practices associated with Sharia rule, such as blood
money;10626 killing prisoners of war;10627 the necessity of only one true religion;10628 and marital
violence described as ‘wife-beating’.10629 It also included a text entitled ‘Jihad: the neglected duty’,

10622

Mr Taysir Abu Adass stated that he had bought it for Mr Abu Adass. Exhibit 5D512 (Witness statement of Taysir
Abu Adass, undated), pp 3, 5; exhibit P461 (Witness statements of Taysir Abu Adass, dated 19 January 2005 and 28
February 2005), ERN 50003488. Witness 56 said that Mr Abu Adass’s paternal uncle had bought it for him. Exhibit
P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 31-32 (p. 3). That witness also said that
Mr Abu Adass bought it himself. Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July
2005), p. 8. In another statement, Witness 56 was referred to a receipt for the purchase of a computer in the name of
Mr Abu Adass. Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 123.
10623
Exhibit 5D510 (Statement of Witness PRH056, 15 February 2005), p. 1.
10624
Four receipts for payment for internet subscriptions dated between 1 January 2001 and 1 January 2005 were
recovered from Mr Abu Adass’s house after his disappearance, in the name of Mr Taysir Abu Adass. Exhibit P805
(List of items seized from the Abu Adass family home), p. 20; exhibit 4D563 (Internet subscription, Taysir Abu Adass,
dated 1 January 2005), p. 1; exhibit 4D564 (Internet subscription, Taysir Abu Adass, dated 1 January 2001); exhibit
4D565 (Internet subscription, Taysir Abu Adass, dated 1 October 2004); exhibit 4D569 (Internet subscription, Taysir
Abu Adass, dated 1 December 2004), p. 1. But see, exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005),
p. 3; exhibit P761.1 (Transcript of television programme regarding Mr Abu Adass), p. 16; exhibit 5D512 (Witness
statement of Taysir Abu Adass, undated), p. 3; exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005
and 18 July 2005), p. 8; exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 37-38. Mr
Ziad Ramadan stated that Mr Abu Adass ‘had no idea about Internet; he never told me he had access to Internet’.
Exhibit P1776 (Transcript of Ziad Ramadan’s interview by UNIIIC, 22 May 2006), p. 18 (ERN 60005291).
10625
Exhibits 5D485.24, 5D485.25, 5D485.26, 5D485.28, 5D485.29 (Extracts of books); exhibits 5D486.1, 5D486.2,
5D486.3, 5D487.3 (Transcripts of CD); exhibit 5D488 (Transcript of audio cassette). See also exhibit 5D485.4
(Extracts of book—‘Jurisprudence of Sunnah’, by Sayyid Saabiq).
10626
Exhibit 5D485.20 (Extracts of book—‘Jurisprudence of Sunnah’, by Sayyid Saabiq).
10627
Exhibits 5D485.3, 5D485.8 (Extracts of book—‘Jurisprudence of Sunnah’, by Sayyid Saabiq). One extract,
exhibit 5D485.31 (Al Qassam leaflet), takes a more moderate position and sets out ‘human rights’ in Islamic Sharia,
including certain rights attributable to non-Muslims.
10628
Exhibits 5D485.3, 5D485.5, 5D485.7 (Extracts of book—‘Jurisprudence of Sunnah’, by Sayyid Saabiq); exhibits
5D486.1, 5D486.3 (Transcripts of CD).
10629
Exhibit 5D485.21 (Extracts of book—‘Jurisprudence of Sunnah’, by Sayyid Saabiq).
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by Muhammed Abdulsalaam Faraj. In a filing, the Oneissi Defence described him as an ‘Egyptian
radical Islamist and theorist’.10630 The book’s cover describes him as having had a ‘prominent role’
in the preparations for killing the Egyptian President Anwar Sadat, and for which he was
executed.10631
5728. Additionally, the Lebanese investigating authorities retrieved various issues of a
publication, Al Battar Camp, a periodical issued by the military committee of the Mujahidin in the
Arabian Peninsula;10632 and a document entitled ‘The Unequivocal Evidence on the Apostasy of
the Saudi State’. 10633 Two exhibits referred to by the Sabra Defence, exhibits 5D483 and 5D484,
are photographs of book covers; in the absence of specific submission as to the nature of these
exhibits, the Trial Chamber will not consider them any further.
5729. The Trial Chamber also received a document stating that the computer contained six
photographs that ‘show some buildings similar to the buildings at the site of the explosion.’10634
Neither the Prosecution nor the Defence, however, tendered the photographs into evidence,
meaning that the Trial Chamber cannot assess the veracity of this claim.
5730. Mr Taysir Abu Adass and Witness 56 both stated that Mr Abu Adass owned the items on
the computer,10635 although Witness 56 stated that there had been no ‘sketch of the crime scene’
on his computer.10636 How the witness knew this was unexplained, but in any event the evidence
is contained in a Rule 158 statement and the witness was not questioned about it. The Trial
Chamber, accordingly, has given it no weight.

10630

Exhibit 4D572; F3659, Corrected Version of the Rule 154 Motion for the Amendment of the Rule 128 Exhibit
List and for the Admission of Documents related to Mr Ahmed Abu Adass filed on 11 May 2018, 29 June 2018.
10631
Exhibit 4D572; (‘Engineer Muhammad Abdulsalaam Faraj – may God have mercy on him – had a prominent
role in the preparations for the killing of the damned agent of the Zionists – Anwar “the Jew” – and God generously
granted him his wish for martyrdom in His cause. He was executed for his role in the assassination of the damned
Sadat, along with Khalid al-Islambouli and his noble brethren – may God have mercy upon them. We consider them
to be martyrs and we bear witness to none but God’).
10632
Exhibit P810 (Documents related to list of items seized from the Abu Adass family home), pp 56, 71; exhibit
4D577 (Copy of Al-Battar military periodical); exhibit 4D578 (Communications Security), exhibit 4D579 (Military
Studies—Covert Work Group).
10633
Exhibit 4D574.
10634
Exhibit 5D481 (Information summary, dated 3 March 2005).
10635
Exhibit 5D512 (Witness statement of Taysir Abu Adass, undated), p. 3 (questioned as to the ownership of ‘the
computer, the CDs and the religious books most of which are related to Salafi doctrines’); exhibit 5D474 (Statement
of Witness PRH056, 14 February 2005), p. 4.
10636
Exhibit P2129 (Statement of Witness PRH056, dated 7 July 2005), p. 6.
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5731. According to Witness 56, Mr Abu Adass thought that ‘whoever was involved in suicide
missions was insane’,10637 but additionally that he had never talked about suicide bombers.10638
This witness also stated that Mr Abu Adass never spoke of his friends leaving the country for
jihad,10639 and had never thought of going to Iraq.10640 However, the witness also stated that Mr
Abu Adass spoke about jihad for Palestine.10641
5732. His father, Mr Taysir Abu Adass, described him as ‘a person who never believed in
violence.’10642 Mr Ben-Jeddo testified that Mr El-Sayyed told him that Mr Abu Adass was
generally known to have become a fundamentalist.10643 Later the information became publicly
available in the media.10644

2.

Submissions

5733. The Prosecution alleges that the claim of responsibility was false, while the Merhi and
Oneissi Defence claim that it was genuine. The Sabra Defence agrees that the claim was false, but
argues that another group, al-Ahbash, was responsible. It agrees that Mr Abu Adass was selected
as a scapegoat because of his background and character, but argues that al-Ahbash was responsible.
These submissions, and the Sabra Defence’s other arguments about al-Ahbash’s alleged
involvement in Mr Abu Adass’s disappearance, are considered below at paragraphs 5837-5842.
5734. The Prosecution, relying on Mr Ben-Jeddo’s testimony alleges that Mr Abu Adass falsely
claimed responsibility on behalf of a fictional fundamentalist group, El-Nusra-wal-Jihad-fi-BiladEl-Sham, the ‘Society for Support and Jihad in Greater Syria’. 10645 It further submits, referring to
the evidence of Witness 6 and Witness 12, that ‘Unsurprisingly, the invisibility of this group was

10637

Exhibit 5D476 (Statement of Witness PRH056, 17 February 2005), pp 7-8.
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 89-90 (p. 7); exhibit 5D474
(Statement of Witness PRH056, 14 February 2005), p. 4.
10639
Exhibit 5D477 (Statement of Witness PRH056, 1 October 2005), p. 6.
10640
Exhibit P2132 (Statement of Witness PRH056, dated 1 July 2010), para. 19.
10641
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 91-92 (pp 7-8).
10642
Exhibit 5D515 (Statement of Taysir Abu Adass, dated 17 February 2005), p. 1.
10643
Ghassan Ben-Jeddo, T. 10 July 2015, pp 26-27, 55. Mr El-Sayyed did not testify about as to whether he had
discussed this with Mr Ben-Jeddo.
10644
Ghassan Ben-Jeddo, T. 10 July 2015, pp 26-27.
10645
Prosecution final trial brief, paras 1109-1113.
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confirmed by other witnesses’.10646 Witnesses who knew Mr Abu Adass provided evidence that
his appearance in the video was unusual, showing signs of significant stress and coercion. 10647
5735. The Prosecution also argues that Mr Abu Adass was selected as a scapegoat because his
religious approach and appearance fitted the stereotype of a person who would believably harbour
the motives expressed in the video. The language used in the false claim made explicit reference
to Mr Hariri’s connection to the Saudi regime, meaning that a scapegoat with apparent ties to Saudi
Arabia was desirable.10648 As for the items seized at the Abu Adass house—argued by the Defence
to show signs of radicalism—the Defence cannot show that Mr Abu Adass accessed them, or ‘who
in that household accessed these materials’, and even if Mr Abu Adass did so, what impact it had
upon him.10649
5736. The success of the plot depended on the driving skill of the suicide bomber, whereas Mr
Abu Adass could not drive.10650 Mr Abu Adass was making plans for his future life, which included
marriage, and was introverted, apolitical and non-violent.10651
5737. The Ayyash Defence observes that while the amended consolidated indictment alleges that
Mr Ayyash’s culpable acts include communication with Mr Merhi in relation to the false claim of
responsibility, the Prosecution’s final trial brief does not do so, and the Prosecution led no evidence
upon this issue.10652
5738. The Merhi Defence argues that the claim was not false.10653 It points out that the
Prosecution presented no evidence to support its theory that the video and letter ‘constituted a false
claim of responsibility’.10654 It notes that the Prosecution failed to call an expert witness, Ms Katz
(Witness PRH620) to verify the statements made in the video tape, relying instead on Mr Ben
Jeddo’s ‘factual and non-expert’ evidence. His evidence has no probative value, as the Prosecution
had implicitly acknowledged that Ms Katz’s ‘expertise was required so as to enable the Chamber

10646
10647
10648
10649
10650
10651
10652
10653
10654

Prosecution final trial brief, para. 1112.
Prosecution final trial brief, paras 1105-1106.
Prosecution final trial brief, para. 529.
Prosecution closing submissions, T. 13 September 2018, p. 51.
Prosecution final trial brief, paras 1100-1101.
Prosecution final trial brief, paras 1102-1104.
Ayyash Defence final trial brief, para. 714.
Merhi Defence final trial brief, para. 15.
Merhi Defence final trial brief, para. 535.
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to arrive at its legal and factual findings on the false nature of the claim, which is an essential
element of the crimes of which Merhi stands accused’.10655
5739. Further, evidence of Mr Abu Adass’s background shows that the claim was not false. It
was ‘unusual’ for a religious person to have the materials found on Mr Abu Adass’s computer. 10656
The statements of Abu Adass’s family members and friends that he was non-violent and apolitical
lack probative value in light of their interest in seeing Mr Abu Adass exonerated, 10657 and the fact
they were not cross-examined by the Defence.10658
5740. The Oneissi Defence submits that Mr Abu Adass’s face was ‘much thinner’ than the last
time the witness saw him, that his skin colour was ‘unusual’, and that his beard was visibly thicker
and in a ‘different style’—which shows that the videotape was filmed after 17 January 2005.10659
It also submits that Mr Abu Adass’s increased religious commitment is consistent with the claim
of responsibility being genuine.10660 The documents found on his computer show that he belonged
to the ‘extremist Wahhabi Salafi school of thought’, and was interested in al-Qaeda.10661 Witness
56 tried to hide Mr Abu Adass’s interest in jihad and extreme religious ideology from the Lebanese
investigation.10662
5741. The Oneissi Defence also argues that ‘a number of elements support that RAMADAN was
experimenting with explosives with Abu-Adass’ assistance’ including that Mr Abu Adass ‘had
been collecting information about bombs and explosives for RAMADAN’.10663 This submission,
however, relies on documents that are not in evidence. Further, associates of Mr Abu Adass, such
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Merhi Defence final trial brief, para. 537.
Merhi Defence closing submissions, T. 18 September 2018, p. 56.
10657
Merhi Defence final trial brief, para. 477.
10658
Merhi Defence closing submissions, T. 18 September 2018, pp 50-51.
10659
Oneissi Defence final trial brief, para. 550, relying upon Witness 56’s statements.
10660
Oneissi Defence closing submissions, T. 20 September 2018, pp 32, 46.
10661
Oneissi Defence final trial brief, paras 268-271.
10662
Oneissi Defence final trial brief, heading ii., p. 96, paras 272-277.
10663
Oneissi Defence final trial brief, para. 299 (footnotes omitted). (‘A number of elements support that RAMADAN
was experimenting with explosives with Abu-Adass’ assistance. A UNIIIC witness stated that during his last visit to
Abu-Adass’ house, Abu-Adass had told him that RAMADAN had studied chemistry and that could make C4
explosives. It seems that Abu-Adass had been collecting information about bombs and explosives for RAMADAN
and apparently intended to approach wealthy acquaintances for fund-raising to help RAMADAN’s project. This same
witness even affirmed that Abu-Adass was performing tests on explosives with RAMADAN. RAMADAN’s
knowledge about explosives is also confirmed by the “AQ13” group member Hani Al-Shanti.’)
10656
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as his former employer, Sheikh Ahmad El-Saneh, one of his cousins,10664 Mr Ramadan,10665 Mr
Zaaroura10666 and Mr Taha,10667 were connected to ‘violent ideologies’.10668
5742. The Sabra Defence submits that the fact that Mr Abu Adass did not personally claim
responsibility in the video, but only in the accompanying letter, shows that he was tricked into
making the confession.10669

3.

Findings

5743. The Trial Chamber has found that there is no forensic evidence linking Mr Abu Adass to
the scene of Mr Hariri’s assassination.10670 Neither his remains nor traces of his DNA were
recovered from the crime scene. This means that there is no direct evidence linking him with the
crime scene. The only evidence is his appearance on the video, which it is noted, provides no
details of the nature of the attack. The Trial Chamber has also found that the explosives were
detonated by an unidentified suicide bomber, driving the Canter. 10671
5744. The issue therefore is whether the contents of the claim of responsibility—in the letter and
video—in combination with the evidence of Mr Abu Adass’s background and character, support
a finding that the claim of responsibility was false. It is a material fact that must be proved beyond
reasonable doubt.
5745. Mr Taysir Abu Adass, Witness 56 and Mr Ziad Ramadan each stated that in the video Mr
Abu Adass had a changed appearance and a nervous demeanour.
5746. Their evidence is internally consistent on knowing Mr Abu Adass well and being aware of
his appearance shortly before his disappearance. They were undoubtedly horrified when they
viewed the video and, as a normal reaction to viewing it, they would have been expected to have
scrutinised his comportment, including his clothing. In noting this, though, the Trial Chamber is

10664
10665
10666
10667

Oneissi
Oneissi
Oneissi
Oneissi

Defence final trial brief, para. 289.
Defence final trial brief, para. 298; Oneissi Defence closing submissions, T. 20 September 2018, p. 40.
Defence final trial brief, para. 539, see also para. 531.
Defence final trial brief, para. 252; Oneissi Defence closing submissions, T. 20 September 2019, pp 34,

40.
10668
10669
10670
10671

Oneissi Defence final trial brief, para. 289.
Sabra Defence final trial brief, paras 549-550.
See chapter VI ‘Explosion on 14 February 2005’, (F) (3) (c) (iv) ‘Findings’.
See chapter VI ‘Explosion on 14 February 2005’, (F) (2) (f) (iii) ‘Findings’.
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also cognisant that they may have been downplaying his potential involvement in the attack. And,
as the evidence was admitted under Rule 158, is not corroborated by any witness who testified,
and their evidence is generally contested, the Trial Chamber has given it very limited weight on
this point.
5747. However, given the nature of what Mr Abu Adass was saying, namely that he was
informing the world that a jihadist group had killed Mr Hariri, someone in those novel
circumstances might have appeared nervous, and not just to those who knew him. The Trial
Chamber is prepared to accept that his physical appearance between his disappearance and his
appearance in the video might have changed. The Trial Chamber emphasises, however, that it has
no expertise in assessing the demeanour of video-taped would-be suicide bombers, or those
involved in making claims—false or otherwise—of Mr Hariri’s, or anyone else’s, assassination.
5748. Significantly, in the video Mr Abu Adass does not assert responsibility for having killed
Mr Hariri himself. He does not claim to be a suicide bomber, but rather said, as if operating as a
spokesperson for the group:
we have resolved, having placed our trust in God Almighty, to inflict just punishment upon
the agent of that regime and its cheap tool in Greater Syria, the sinner and holder of illgotten gains Rafiq Hariri, through the execution of a resounding martyrdom operation.

5749. The Trial Chamber notes from its own experience that the video appears staged to appear
as if Mr Abu Adass were responsible, in the manner of similar videos that have been broadcast
after suicide bombing attacks. In this respect it could be viewed as ambiguous; he is not claiming
to be responsible but is speaking on behalf of the group that is claiming responsibility.
5750. Mr Abu Adass, in the video, provided neither a date nor location for the attack. Nor did he
describe the attack itself. He does not claim to be the suicide bomber. The accompanying letter,
however, precisely referred to ‘a suicide operation carried out by the Mujahid, Ahmad AbouAdass, who raised the banner of support and jihad in Greater Syria on Monday 14 February 2005
AD, 5 Muharram 1426 AH, in Beirut’.
5751. The only conclusion available from the combination of these two pieces of evidence, in
tandem with the evidence of the date of Mr Abu Adass’s reported disappearance, is that the video
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was made some time in advance of the attack. The letter, however, was prepared—on an unknown
date—in anticipation of its dissemination on an identified date after the attack. The video of itself
does not provide proof that, when it was made, those in the conspiracy to kill Mr Hariri had decided
to kill him with suicide bomber detonating explosives concealed on a light truck.
5752. In the video, Mr Abu Adass is sitting in front of a banner displaying the name of the group,
El-Nusra-wal-Jihad-fi-Bilad-El-Sham. Consistent with this, in both the letter accompanying the
video tape and the statements read to the media outlets in the telephone calls, the group claimed
responsibility for the attack.
5753. The only evidence about the existence or otherwise of this group, as noted, comes from
Mr Ben-Jeddo, who testified that it had not been heard of before, or after, the claim of
responsibility.10672 Witness 6, the Al-Jazeera editor, had also never heard of it, but this was not
explored with her, and her few words on this topic can thus be given very limited weight.
Witness 12, who took the call at Reuters described the group as ‘unknown’. The Prosecution’s
submission that ‘unsurprisingly’ these witnesses confirmed the group’s invisibility is stretching
the evidence.
5754. Mr Ben-Jeddo’s evidence, therefore, it is stressed, is the only ‘direct’ proof that the group
is fictitious. The Trial Chamber did not hear any evidence of Mr Ben-Jeddo’s specific expertise on
this point, but is prepared to accept, based upon his lengthy experience as a journalist in the region
at the time, that the group was generally unknown. It also accepts his evidence that the group was
never heard of again, at least by those who were likely to have known about it if it indeed existed,
such as Al-Jazeera journalists working in the region.
5755. Additionally, and the Trial Chamber notes that this is a matter of common knowledge, Mr
Ben-Jeddo noted that often more than one organisation claims responsibility for the same attack.
He also provided cogent reasons why in his view the group was fictional. In this respect, his
evidence can be viewed as reliable.
5756. This leans towards a finding that the group was fictional. Further, the evidence of Mr Abu
Adass’s character and background does not detract from this potential conclusion. It is uncontested

10672

Ghassan Ben-Jeddo, T. 8 July 2015, pp 83-84, T. 10 July 2015, p. 93.
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that Mr Abu Adass became increasingly religiously committed at least a year—although the
evidence is also of the ‘years’—before the assassination, including growing a beard, wearing
Islamic clothing and attending the mosque five times a day. He was also described as being
‘introverted’; however, in the Trial Chamber’s view, nothing particular turns on this. In the absence
of any expert evidence on this point—such as on the psychological profiling of those claiming
responsibility for similar attacks, whether by a suicide bomber or someone else—no inference can
be drawn one way or another connecting someone having an introverted personality with potential
jihadi or suicide bombing tendencies.
5757. Several possibilities arise. They include that Mr Abu Adass voluntarily joined a fictitious
jihadi group—or perhaps thought that he had joined a real one—and freely participated in a video
claiming responsibility for an attack before it had occurred. Another is that he was lured into
making the video, for unknown reasons. Alternatively, he was forced to do so. The evidence is
insufficient to allow the Trial Chamber to draw any positive conclusions either way.
5758. There is no evidence that he had any animosity towards Mr Hariri or Sunni Muslims or any
sub-branch of this branch of Islam or any intention of committing crimes against either. But there
is some evidence that he had had an interest at least in fundamentalist Islamic teachings and
perhaps jihadi activities.
5759. In February 2005, the Lebanese investigating authorities seized documents and a computer
from the Abu Adass household. The preponderance of evidence allows the Trial Chamber to find
that the computer was used, almost exclusively, by Mr Abu Adass. Among the documents seized
were materials that referred to jihad, and to more extremist ideas. As this part of the witnesses’
evidence is uncontroversial,10673 the Trial Chamber finds no reason to discount Mr Abu Adass’s
father’s statement that Mr Ahmad Abu Adass owned the computer and Witness 56’s statement that
he used it and only shared it with his younger sister, Rania, who played games on it.
5760. Witness 56 denied that Mr Abu Adass had any jihadi intentions, but also provided evidence
that suggested that Mr Abu Adass was sympathetic to jihad in Palestine. The witness’s statement
in this respect, however, could be viewed as self-serving and as it was untested the Trial Chamber
can give it little weight. Mr Ben-Jeddo testified that Mr Abu Adass was known to have become a
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See para. 287.
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fundamentalist. However, he had heard this from Mr El-Sayyed and its provenance and reliability
is uncertain. And there is a difference between someone holding fundamentalist views and
deciding to end their own life and that of many others in an explosion.
5761. The Trial Chamber believes, both from the evidence of what was found in the Abu Adass
house and from common experience, that it is certainly possible that Mr Abu Adass—as a young
Palestinian with a relatively newfound strong religious commitment—had some interest in what
could be described as ‘extremist’ ideas. At least in the sense that the views were non-mainstream.
However, this does not of itself support the inference that he personally wanted to commit jihad,
and in particular by murdering Mr Hariri and many others.
5762. The Trial Chamber here also disregards the Oneissi Defence’s assertion at paragraph 299
of its final trial brief connecting Mr Abu-Adass and Mr Ramadan with explosives. The information
supporting this submission is contained in annexes to an Oneissi Defence response to the
Prosecution’s motion to admit Mr Ramadan’s statements into evidence.10674 These annexes include
statements that the Trial Chamber declined to receive into evidence; these were the subject of
motions by the Sabra Defence to have them admitted.10675 The submission is therefore based
entirely on material not in the trial record and should not have been made. 10676

10674

F2622, Defence for Hussein Hassan Oneissi Response to the “Prosecution Motion to Admit Two Statements and
an Interview Transcript of PRH103”, Dated 25 May 2016, 9 June 2016, Annexes F-H.
10675
The Sabra Defence made several unsuccessful attempts to tender the statements into evidence, in filings: F3024,
Motion for the Admission of Documents Relating to the Claim of Responsibility – Character, religious beliefs and
associates of Ahmed Abu Adass with updated annexes, 7 March 2007, para. 2, Annex A, items 7, 64; F3057, Motion
for the Admission of Documents Relating to the Claim of Responsibility – The Selection of Ahmed Abu Adass, 29
March 2017, para. 2, Annex A, items 12, 58; F3165, Motion for the Admission of Documents and Statements Relating
to Ahmed Abu Adass – The Successful Recruitment of Ahmed Abu Adass, 31 May 2017, para. 2, Annex A, item 18;
F3205, Motion for the Admission of Documents and Statements Relating to Ahmed Abu Adass – The Video and the
Letter: The False Claim of Responsibility, 30 June 2017, para. 2, Annex A, items 1, 31; F3251, Motion for the
Admission of Documents Relating to the Claim of Responsibility – The Fax, 26 July 2017, para. 2, Annex A, item 2;
F3411, Sabra Defence Response to “Prosecution Renewal of Application under Rule 158 in respect of Witness
PRH056”, 13 November 2017, paras 42-43; F3413, Notice of Amendment of Annex B of Defence Filing of 13
November 2017 (F3411), 16 November 2017, Annex, items 11, 81, 164. The Trial Chamber denied the admission into
evidence of these statements in its decisions: Decision on admission of documents (Abu Adass), paras 83-106,
disposition; Sabra Defence second bar table decision (Abu Adass selection), paras 2, 8, 17-18, 24-30, disposition;
Sabra Defence fourth bar table decision (Abu Adass recruitment), paras 10, 15, disposition; Sabra Defence fourth bar
table decision (The false claim of responsibility), paras 4, 15; Sabra Defence sixth bar table decision (Abu Adass fax),
paras 12, 14; Summary dismissal of Sabra Defence application to admit 224 documents.
10676
Oneissi Defence final trial brief, para. 299, referring to F2622, Defence for Hussein Hassan Oneissi Response to
the “Prosecution Motion to Admit Two Statements and an Interview Transcript of PRH103”, Dated 25 May 2016, 9
June 2016, para. 11, Annexes F-H.
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5763. Nor does pointing to friends or acquaintances of Mr Abu Adass with allegedly radical
inclinations show that Mr Abu Adass was a likely suicide-bomber. A Lebanese Military Court
indictment dating from April 2007—not a judgment, it is stressed—alleges that Mr Khaled Taha
was involved in activities associated with al-Qaeda.10677
5764. But, even if the allegations are correct, it does not show anything about Mr Abu Adass.
Further, the Trial Chamber did not receive any reliable evidence that Mr Ahmad El-Saneh, Mr
Abu Adass’s apparent former employer, was involved in an alleged plot in 2004 to attack the
Italian embassy in Beirut. The sole basis for this assertion by the Oneissi Defence was Witness
56’s statement, which is not a reliable source for this type of information. 10678
5765. The remainder of the evidence that the Oneissi Defence pointed to as supporting the alleged
radical tendencies of Mr Abu Adass’s associates was either not admitted into evidence 10679—and
thus should not have been referred to in closing submissions—or was not admitted for the truth of
its contents.10680 There is thus insufficient evidence on the record from which the Trial Chamber
could make these particular findings, as urged upon it by the Defence.
5766. Furthermore, other evidence about Mr Abu Adass’s background supports the conclusion
that he was not the suicide bomber. The evidence that Mr Abu Adass had never learned how to
drive and did not have a car is consistent and not challenged.
5767. The Trial Chamber has found that the suicide bomber transported the explosives to the
crime scene in a Mitsubishi Canter.10681 Mr Abu Adass thus could not perform one of the key
functions of the suicide bomber, namely driving a light truck, and careering it into the path of a
convoy as it slowed to pass the St Georges Hotel. It is highly unlikely that he would have been
entrusted with this critical task if he were a novice driver who had learnt to drive a light truck only

10677

The judgment was not tendered into evidence. Counsel wished to rely upon its content in the same manner as the
judgments of international courts and tribunals would be used. Oneissi Defence closing submissions, T. 20 September
2018, pp 34-39. The Presiding Judge stated that the Trial Chamber could take judicial notice of the contents of a
judgment. However, the Trial Chamber was not provided with any judgment from which such judicial notice could
be taken.
10678
Oneissi Defence final trial brief, para. 289.
10679
Oneissi Defence final trial brief, para. 299.
10680
Oneissi Defence final trial brief, para. 290, referring to exhibit 5D254 (UNIIIC internal memorandum on alAhbash). See also Sabra Defence second bar table decision (Abu Adass selection), para. 40 (holding that exhibit 5D254
was admitted for the limited purpose of assessing the quality of the UNIIIC investigation).
10681
See para. 1448.
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between his disappearance on Sunday 16 January 2005 and the attack on Monday 14 February
2005.
5768. Mr Abu Adass’s lifestyle at the time was also not necessarily consistent with someone
planning to carry out a suicide mission soon after his departure from his home on Sunday 16
January 2005. Witness 56 and Mr Ramadan both stated that at the time he disappeared, he was
considering marriage. Mr Abu Adass had also recently begun a new and well-paid work project,
and seemed happy with that development. These portions of the witnesses’ evidence are
unchallenged. Therefore, the Trial Chamber has no reasons to discount these statements by people
who knew him well, although untested in cross-examination,10682 and considers that such planning
for his future is a further but limited factor weighing against him being a suicide bomber.
5769. Finally, the Trial Chamber agrees with the Prosecution and the Sabra Defence that Mr Abu
Adass was an ideal scapegoat. As well as his religious background, he was, it appears, probably
an introverted young man, aged only twenty-two at the time of the assassination, who still received
pocket money from his father. On this limited uncontroversial point,10683 the Trial Chamber sees
no reason to disregard his father’s statement. It would appear that he could have been susceptible
to influence from strong religious outsiders.
5770. After carefully considering all the circumstances outlined above, the Trial Chamber is of
the view that it can be satisfied beyond reasonable doubt that the claim of responsibility for the
attack as shown in the video, letter and telephone calls to Reuters and Al-Jazeera, was a false claim.
The most likely explanation is that those responsible for Mr Hariri’s assassination attempted to
turn attention away from themselves by diverting it to someone claiming a hatred of Mr Hariri
based upon his connections with Saudi Arabia, ostensibly to avenge the deaths of those who Saudi
security forces had killed.
5771. The Trial Chamber, however, cannot positively determine from the totality of the evidence
whether Mr Abu Adass was forced to participate in making the video, or alternatively, whether he
did so voluntarily. Either is possible. Given that Mr Abu Adass does not claim to be the suicide
bomber, he could have been tricked into making the video. On the other hand, he could have agreed
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See para. 287.
See para. 287.
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to do it without needing to have been duped. The content of the video does not permit the Trial
Chamber to draw an inference one way or the other.
5772. The Trial Chamber also cannot make any explicit finding about Mr Abu Adass’s fate; he
is most likely deceased, and most probably, it would appear, from soon after his disappearance.
There is no evidence on the record from which the Trial Chamber can make a definite finding
about what happened to him, or when.
5773. The Trial Chamber finds that Mr Abu Adass was not the suicide bomber and his
disappearance is consistent with him being used to set up a false claim of responsibility for the
attack by those who perpetrated it. The evidence also suggests that the group El-Nusra-wal-Jihadfi-Bilad-El-Sham was fictitious, meaning that both aspects of the false claim were indeed false.
5774. Even if the conclusion that Mr Abu Adass was not the suicide bomber is incorrect, the
findings of criminal responsibility against Mr Merhi, Mr Oneissi and Mr Sabra would not change.
Whether or not Mr Abu Adass was the suicide bomber, there is still insufficient evidence to prove
beyond reasonable doubt their participation in the counts charged in the amended consolidated
indictment.

H.

The non-covert nature of the use of the Purple mobiles

5775. Another strand in the Prosecution’s case is of Mr Merhi, Mr Oneissi and Mr Sabra using
their personal mobiles to communicate—at least by mobile telephone—in executing the false
claim of responsibility. The Purple mobiles are thus alleged neither to be ‘network’ mobiles nor
covert in nature. This is in contrast to the closed Red, Blue and Green networks, and the ‘semicovert’ Yellow network.10684

10684

Mr Platt, the Prosecution expert in the identification and organisation of covert communication network, classified
the Yellow network as ‘semi covert’, because it was ‘on the lower end of the scale’ of covertness. The Trial Chamber,
however, has considered that a network is or is not covert—based on Mr Philips’s and Mr Platt’s evidence as to the
general characteristics of a mobile network—and that a label of ‘semi-covert’ did ‘not assist the Trial Chamber in its
analysis of the Yellow mobiles’. The Trial Chamber has found that, at least the four ‘core’ Yellow mobiles operated
as a type of covert network. See the analysis in chapter VIII ‘Nature and purpose of colour-coded mobile networks
and Purple group of mobiles’.
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1.

Evidence

5776. A starting point here is how the investigation came to uncover the potential role of the
Purple mobile users in the conspiracy to murder Mr Hariri. The investigations commenced on the
afternoon of the attack, yet the UNIIIC did not discover the potential involvement of the Purple
mobiles in the attack until November 2008.
5777. The history of the discovery of the colour-coded networks is set out in an investigators’
note prepared by Mr Donaldson in 2012, and tendered into evidence by the Oneissi Defence. 10685
In relation to the Purple mobiles, the note explains that when investigating mobile activities that
could have been linked to the attack, the Lebanese ISF discovered that Purple 231 was last active
on 14 February 2005 with only one incoming call the following day. 10686
5778. The ISF discovered that its primary contact on 14 February 2005 was with Purple 018,
which was ‘located in the vicinity of the different phone booths’ from where the calls to Reuters
and Al-Jazeera were made. Purple 018 was also in contact with another mobile, Purple 095, which
was ‘in the vicinity of the tree in ESCWA square’ from where the Al-Jazeera’s staff collected the
video tape. Both Purple 018 and Purple 095 were last used on 16 February 2005. 10687
5779. Mr Donaldson testified that UNIIIC did not discover the Purple mobiles until it received
this information from the ISF in November 2008, long after receiving the information on the
network mobiles. From information obtained in June 2008 in relation to Mr Ayyash’s personal
mobiles, which had been in contact with Purple 231, the mobiles that were later called the Purple
phones could have become possible numbers of interest to the investigation.10688 The Purple
mobiles were not discovered until long after the other networks, when the UNIIIC received
information from its unspecified ‘partner agencies’ involved in the telecommunications
analysis.10689

10685

Exhibit 5D418 (Investigator notes – Finding the Communication Networks).
Exhibit 5D418, para. 44 (a).
10687
Exhibit 5D418, para. 44 (b)-(c).
10688
Andrew Donaldson, T. 19 September 2017, pp 17-22; exhibit 5D418, paras 4, 44-45. Here Mr Donaldson referred
to Mr Ayyash’s personal mobile 170, however it was mobile 091 and mobile 935 which had contacts with Purple 231.
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5780. Mr Donaldson was confident that the UNIIIC did not do any analysis on, for instance,
Purple 095 or Purple 018, before November 2008. He did not rule out the possibility that, based
on other information that the UNIIIC received in June 2008 in relation to specific private mobiles
linked to Purple 231, mobiles that were later termed Purple mobiles could have become possible
numbers of interest.10690
5781. The Prosecution’s cell site expert, Mr Philips, argued that not all mobiles in a network are
necessarily discarded upon a mission’s completion. The closer a mobile is to the crime, the higher
its ‘forensic visibility’, in other words, the risk that its call activity will be associated with the
crime,10691 and thus the greater the need to discard it.10692 Conversely, in his view, a mobile with
low forensic visibility might not be discarded;10693 for example, a mobile with a high volume of
calls that was active near the crime scene would be highly visible. 10694
5782. Mr Platt also provided some expert opinion evidence on this. The Trial Chamber declared
him qualified to provide expert opinion on matters connected with the surveillance of criminal
networks, and the identification and organisation of covert communication networks.10695 This
included evidence on the group of Purple mobiles.10696
5783. In Mr Platt’s opinion, at the time of their activity around the mosque—in searching for a
candidate to make the false claim—no consideration was given to covertness or to the possibility
of being detected by merely going there. At that time, they may have thought they could not find
a suitable subject and needed to go elsewhere. Further, they did not think that the investigation
would have found ‘all these phone calls and put this together’.10697 It was ‘a mistake by them’.
‘Criminals … don’t always think of everything’.10698
5784. However, according to Mr Platt, after Monday 14 February 2005—when the mobiles
attributed to Mr Sabra and Mr Oneissi were in close proximity of the tree and of payphones used

10690

Andrew Donaldson, T. 19 September 2017, pp 21-22.
John Edward Philips, T. 31 August 2016, pp 16-17. See also chapter VIII ‘Nature and purpose of colour-coded
mobile networks and Purple group of mobiles’, (B) (2) (d) ‘Closure of the network’.
10692
John Edward Philips, T. 31 August 2016, p. 42.
10693
John Edward Philips, T. 31 August 2016, pp 40-42, T. 6 September 2016, pp 13-14.
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John Edward Philips, T. 6 September 2016, pp 13-14.
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Decision on expertise (Mr Platt).
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Gary Platt, T. 7 February 2017, pp 61-62.
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Gary Platt, T. 14 February 2017, p. 90.
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to make the calls for the claim of responsibility—there must have been a decision-making process
to get rid of those mobiles that had been used for years. 10699 That could not be coincidence.10700
5785. Mr Platt stated that it is common for criminals to debrief with a risk assessment after the
commission of a crime.10701 It is called ‘clearing your tracks … seeing what tracks you left and
eradicating them as best as possible’.10702 The cessation of use of the Purple mobiles on the two
days immediately following the crime, and after years of use, was consistent with the users’
involvement in the crime.10703
5786. As to the Purple mobiles’ inactivity on Sunday 16 January 2005—the day of Mr Abu
Adass’s disappearance—as noted above Mr Platt believed that it was consistent with an operational
need for the mobiles not to be used that day. 10704 As part of the discipline, the Purple mobiles could
have been stored or located at a particular location until their users were ready to continue using
them following the inactivity. Mr Platt considered that this resulted from ‘operational security’
considerations.10705
5787. In cross-examination, he accepted that the claim of responsibility for the assassination of a
politician was a ‘risky phase where people taking part in it could be arrested’, that ‘the
organization’ knew at the time that it was possible to retrace calls and mobiles, and that it
apparently neglected to make people work with covert mobiles for that phase.10706 In his view,
even considering that Mr Oneissi was originally ‘part of the conspiracy’, it was either an oversight
or Mr Oneissi thought there was no risk given the level of activity to be undertaken—as compared
to the network mobiles engaged in the direct surveillance of Mr Hariri—or he was not aware of
the risk.10707
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5788. That Mr Oneissi did not have a covert mobile did not necessarily show that he was not part
of ‘the organization’ although Mr Platt accepted that this was ‘also a possible explanation’. 10708
5789. In response to a judicial question,10709 Mr Platt explained that the Purple mobiles were
largely used for personal purposes and were not mission mobiles nor were they used in a covert
fashion.10710 They were not ‘really used for any covert work like surveillance’. 10711 His assessment
was that their activity around the Arab University Mosque was quite limited and static, coinciding
with the ‘cultivation of the Subjects at the mosque’.10712 They were used there on an ‘irregular
basis’.10713 Therefore, it differed from the surveillance of Mr Hariri, which occurred in ‘unique
locations, operating in close proximity … of him and following him’. 10714

2.

Submissions

5790. According to the Prosecution, it was not necessary nor surprising that a mobile network
was not established for this part of the plot. The most complex aspect, namely, Mr Abu Adass’s
abduction, revealed awareness of covertness and forensic visibility by the Purple mobiles being
switched off at the time.10715 This and the discarding of the Purple mobiles after the attack
demonstrated an advanced level of awareness of covert practices. 10716 The Prosecution submitted
that:
This insight was evident from the outset when, in light of the particular demands of
preparing the false claim and the associated low forensic profile of the remote
communication required, it was deemed unnecessary to adopt a covert mobile phone
10717

network.
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Gary Platt, T. 24 March 2017, p. 77.
Gary Platt, T. 7 February 2017, pp 59-60. Judge Braidy asked the witness whether he could explain why the
Purple mobiles lacked the strict discipline and covertness of the network mobiles.
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Gary Platt, T. 7 February 2017, pp 60-62.
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Gary Platt, T. 14 February 2017, pp 89-90.
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Gary Platt, T. 7 February 2017, p. 60.
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Gary Platt, T. 14 February 2017, pp 89-90.
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Gary Platt, T. 7 February 2017, p. 60.
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Prosecution final trial brief, para. 593.
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5791. According to the Prosecution, none of the steps in the false claim plot ‘inherently required
the use of a mobile’.10718 Were it not for ‘the frenzied nature of the Purple calls’ at the moment the
tape was collected, the disposal of the Purple mobiles would have been unnecessary. 10719
5792. The Prosecution also relies on Mr Philips’s evidence that covertness in the use of a mobile
will be proportionate to the seriousness and complexity of the crime and to the anticipated degree
of risk that the mobile will be discovered, dictated by the mobile’s proximity to the crime
scene.10720
5793. The Purple mobiles, however, were neither intended for use, nor used, in the vicinity of the
crime scene.10721 While the preparation of the false claim involved ‘no little risk’, it did not require
a high degree of remote coordination or mobile activity bearing a forensic association with the
criminal activity itself.10722 On the day of Mr Abu Adass’s disappearance, the Purple mobiles were
inactive.10723 Their use around the payphones and the tree on Monday 14 February 2005 ‘was not
an inherently necessary part of the plan, and therefore, this task could not sensibly have been preassessed as necessitating a covert network’.10724
5794. Additionally, according to the Prosecution, referring to Mr Donaldson’s evidence, that the
Purple mobiles were discovered only in 2008, long after the other networks, shows ‘the extremely
low forensic visibility’ of their use.10725
5795. The Merhi Defence asks the Trial Chamber to ‘reverse’ its decision clarifying that
Mr Platt’s area of expertise extends to providing expert opinion evidence on the Purple mobiles’
activities.10726 The Defence had lacked notice as to the Prosecution’s case regarding the Purple
mobiles and the Purple associates; nevertheless, the Trial Chamber permitted Mr Platt to present
‘numerous theories, inferences and opinions’ about these mobiles.10727 To reinstate the fairness of
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Prosecution final trial brief, para. 592.
Prosecution final trial brief, para. 588.
Prosecution final trial brief, para. 585.
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Prosecution final trial brief, para. 586.
Prosecution final trial brief, para. 596.
Prosecution final trial brief, para. 597.
Prosecution final trial brief, para. 598.
Merhi Defence final trial brief, para. 35.
Merhi Defence final trial brief, paras 29-34.
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the proceedings, the Trial Chamber should disregard the Prosecution’s allegations on the Purple
and Associate Purple mobiles whenever those were based on Mr Platt’s evidence. 10728
5796. The Oneissi Defence argues that given that the Purple mobiles were not part of a covert
network, Mr Oneissi’s Purple 095 could not have been used for criminal activity. It is a
contradiction to allege that Mr Oneissi had an advanced level of awareness of covert practices, yet
chose to use his personal mobile.10729 The Prosecution’s suggestion that the false claim did not
require the use of a covert network is ‘unreferenced’; as not even Mr Platt provided evidence to
this effect.10730 Further, the Prosecution improperly attempts to link Purple 095 with the covert
networks, despite the lack of any coordination or cooperation.10731 The intensity of the alleged
activations made by Purple 095 also undermines the Prosecution’s assertion that the mobile had
‘low forensic visibility’.10732
5797. Further, the Prosecution’s suggestion that the Purple mobiles were discovered a long time
after the network mobiles is misleading, as the Prosecution led no evidence on this. In 2008, the
UNIIIC received evidence on the Purple mobiles’ attribution and, therefore, their discovery must
have occurred earlier. The Trial Chamber should reject ‘the Prosecution’s attempt to spin the
tardiness of the UNIIIC investigation to its own advantage’. 10733
5798. The Sabra Defence argues that given the complexity of the false claim operation, a covert
network should have been required. The Prosecution has ignored certain factors in its assessment
of complexity. These include: the surveillance of the Arab University Mosque area before Mr Abu
Adass’s selection; the intelligence-gathering in the team; visits to Tripoli to lead another false trail,
or to select a different individual; the calls from the mosque area to Mr Abu Adass’s landline; the
scoping mission to identify appropriate payphones and hiding place for the tape; and the strict
control over the operation by a supervisor in a certain location.10734
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Merhi Defence final trial brief, para. 35.
Oneissi Defence final trial brief, paras 171-172.
Oneissi Defence final trial brief, para. 177.
Oneissi Defence final trial brief, paras 199-201.
Oneissi Defence final trial brief, para. 179.
Oneissi Defence final trial brief, para. 178.
Sabra Defence final trial brief, paras 479, 483-493.

Case No. STL-11-01/T/TC

1899 of 2642

18 August 2020

R333885

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

5799. The Prosecution also erroneously claims that the false claim plot had low forensic
visibility. The area from which Mr Abu Adass disappeared, and the area in which the false claim
was delivered, are also crime scenes. Mr Abu Adass himself, and the circumstances around the
false claim, would have been a primary focus for investigators, especially as Mr Ben-Jeddo
immediately told Al-Jazeera viewers that the false claim was unlikely to have been genuine. 10735
5800. The Prosecution also submits, contradictorily, that the users of the Purple mobiles made a
miscalculated decision not to use covert mobiles, but also displayed advanced awareness of covert
practices, relying on the inactivity on the day of Mr Abu Adass’s disappearance, and the discarding
of the Purple mobiles between 15 and 16 February 2005.10736 The Sabra Defence argues that the
Prosecution failed to adequately investigate the discovery of the Purple mobiles. 10737
5801. The Sabra Defence also points to the differences in the cessation of activity of the Red and
Green networks, namely immediately before the attack and an hour after the attack, respectively,
and that of the Purple mobiles. The shutdown of the Green network was ‘synchronised’ while the
Purple mobiles featured a ‘gradual discontinuing’, thus drawing a parallel between the two is
‘wholly illusory and lacks any credibility’.10738

3.

Findings

5802. Why alleged conspirators would chose to use their personal mobiles to communicate with
each other on a necessary part of a plan to assassinate a well-guarded former prime minister, while
exercising strict discipline in all other aspects of the plot, is largely unexplained. As accepted by
Mr Platt, the claim of responsibility for the assassination of a politician was a risky phase where
the people involved could be arrested.
5803. Mr Merhi is alleged not to be someone who is being manipulated or used by those higher
up in the conspiracy, but rather as a core conspirator who was exercising strict network discipline
by contacting Mr Badreddine only on their Green network mobiles. But, on the other hand, he is
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closing submissions, T. 21 September 2018, pp 11-12.
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also alleged to have been using his own personal mobile to communicate with two co-conspirators
to coordinate all aspects of the false claim of responsibility.
5804. The folly of this would be illustrated by the need to discard the mobiles within two days of
the attack on 14 February 2005. But why, given that Mr Abu Adass identified himself in the video,
and a normal criminal investigation would therefore have led straight back to the mosque, his
home, his family, friends, associates and contacts, they would have chosen to use their personal
mobiles is inexplicable. In the same way that a ‘cell-dump’ would have identified the Red network
as a closed user group, operating near Mr Hariri, that ceased all activity just before the attack, it
could have found those who were using the Purple mobiles near the mosque and thus linked their
users to Mr Abu Adass.
5805. The Prosecution explained that the Purple mobiles were discovered only in 2008 because
of ‘the extremely low forensic visibility’ of their use. Mr Donaldson clarified that the UNIIIC did
not discover the Purple mobiles until it obtained new relevant information in November 2008, long
after the networks. He added that, based on information that the UNIIIC obtained in June 2008 in
relation to specific private mobiles linked to Purple 231, the mobiles that later became the Purple
mobiles could have become possible numbers of interest.
5806. The Trial Chamber has accepted that a mobile ‘network’ is a group of mobiles that form a
communication network.10739 And, that a ‘mission phone’ is a special type of mobile network, that
Mr Philips defined as a mobile obtained and dedicated to a specific objective or mission, which is
covert and almost always ‘nefarious’. Those involved in the mission do not want to be associated
with it, so anonymity in all areas is key and an essential characteristic.
5807. These mobiles differ from personal mobiles, which are non-covert mobiles used to call
family and friends and are for everyday usage. The Purple mobiles were used for personal purposes
such as to call family and friends and for ‘normal’ non-covert communications. They did not
present the characteristics described as pertaining to mission mobiles and were not used in a covert
fashion.

10739

See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (B) ‘Mobile
networks in general’.
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5808. However, one or two days after Mr Hariri’s assassination they were all discarded. The last
activity for Mr Merhi’s Purple 231 occurred at 11:12 on Tuesday 15 February 2005. Mr Oneissi
last used his personal mobile Purple 095 on Wednesday 16 February 2005, after having used it
since January 2003. Mr Sabra gave up his shared personal mobile Purple 018 on 16 February 2005
as well, after using it since November 2001.
5809. One of the features of network mobiles is that they may cease operation at the same time
after the commission of the crimes, as this lowers the likelihood that an investigation team can
identify the mobile users. The simultaneous discarding of the Purple mobiles over two days after
the attack presents some similarity with how expert evidence described ‘the closure of a network’,
as connected to reasons of covertness.
5810. However, while a simultaneous cessation of activity is an organisational factor of a covert
network, these personal mobiles were not otherwise used in a covert fashion. Normally, covert
users do this to distance themselves from their mobiles and to prevent their identification. Mr Platt
explained the discarding of the three mobiles as the result of a risk assessment after the commission
of a crime.
5811. The Trial Chamber accepts that the coincidental cessation in the use of the Purple mobiles
over two days, after several years of active use, may indeed suggest that a decision to this effect
intervened after a certain event, due to some fear. However, such a decision, when occurring in
the context of an alleged conspiracy whose participants otherwise used a covert network for its
other operations, seems to be contradictory and difficult to explain.
5812. The Prosecution argues that while it was reasonable for the Accused not to use network
mobiles in the false claim preparation, the traces left around the payphones and, in particular the
tree, were ‘unanticipated and unintended’. It argues that the ‘ultimate intensity of use’ in those
areas ‘was not an inherently necessary part of the plan’.10740 However, why this was the case is
unexplained. Mr Platt provided no opinion on this.
5813. The Prosecution’s argument that the ‘frenzied nature’ of the Purple calls at that time
betrayed their ‘over-anxiety’ to ensure that responsibility for the attack ‘was publically assigned

10740

Prosecution final trial brief, para. 597.
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away from their sponsors’10741 is not entirely convincing. Does this mean that more coordination
was needed than expected? Or, alternatively, that of all the steps in the false claim plot, the last
one was not given sufficient consideration? This is difficult to believe when the Prosecution, at the
same time, describes the false claim of responsibility as ‘a sophisticated and essential component
to the assassination plot’,10742 and its last phase as one of its key components.10743 The use of
personal mobiles to execute it is far from ‘sophisticated’.
5814. According to Mr Platt, the choice not to use network mobiles for the false claim aspect of
the plot—as opposed to the others—was based on the difference between the static and irregular
nature of the activity around the Arab University Mosque and the mobile nature of the surveillance
of Mr Hariri. These were in unique locations and in close proximity of him, and therefore there
was a difference in the related risk of detection. However, Mr Platt also acknowledged that this
was an oversight, or a mistake, or that those involved were not aware of the risks. Mr Platt accepted
that their non-involvement was also a possible explanation.
5815. The Trial Chamber accepts that Mr Platt’s opinion explaining why the conspirators may
have used network mobiles for tracking Mr Hariri and carrying out the assassination but not for
identifying and abducting Mr Abu Adass may be correct. It is, however, harder to accept his
explanation for the use of non-network mobiles with regard to the activities on the afternoon of
14 February 2005, although his reasoning could be seen as valid. Namely, that network mobiles
were not necessary to make the calls from public payphones, especially if the two people involved
in this were together. Against this, of course, the Trial Chamber accepts that criminals make
mistakes, which may lead to their apprehension, and that this could have been a mistake that was
only realised after the calls on Monday 14 February 2005.
5816. However, ultimately it is not the only reasonable inference available from the evidence.
Another is that they were not involved in the alleged criminal activity or that they were not
previously aware of the scope and significance of their call activity. Otherwise, they would not
have used their personal mobiles to carry it out.
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Prosecution final trial brief, para. 588.
Prosecution final trial brief, para. 1194, see also paras 1168, 1182, 1188.
Prosecution final trial brief, paras 604-606.
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5817. This strand of evidence is being used to buttress a circumstantial case regarding mobile
usage. The discarding of the mobiles is being used to help prove that the three Accused were
involved in making the false claim of responsibility. Conversely, the mobile activities on Monday
14 February are being used to prove that something occurred that required the three to discard their
mobiles over the next few days, namely, that they had a criminal reason to do so. In other words,
the two strands of evidence can only be considered together.
5818. Hence, even if the Trial Chamber is wrong in not finding that the only inference reasonably
available from the evidence is that the discarding of the mobiles soon after the attack means
involvement in the attack, such a finding only has context when considered with all the other cell
site evidence. But if the Trial Chamber cannot be convinced beyond reasonable doubt that the
mobiles’ activities on the afternoon of 14 February can only equate to participation in the false
claim of responsibility, the discarding of the mobiles cannot persuade the Trial Chamber that the
opposite has been proved.
5819. Finally, regarding the Merhi Defence submission asking the Trial Chamber to ‘reverse’ its
decision clarifying Mr Platt’s area of expertise, the Trial Chamber—in three interlocutory
decisions—dismissed similar Defence challenges with respect to Mr Platt’s evidence. 10744 The last
application, placed in the middle of a final trial brief, falls short of advancing specific arguments
to reconsider these decisions, and the Trial Chamber did not find any apparent reasons to do so. In
any event, in light of the Trial Chamber’s findings regarding the role and nature of the Purple
mobiles and the Purple associates, reconsideration is also unnecessary.

I.

Possible involvement of al-Ahbash in Mr Hariri’s assassination

5820. In light of these conclusions, the Trial Chamber need not necessarily address the alternative
theory advanced by the Sabra Defence that Mr Abu Adass was selected to carry out a false claim

10744

Decision denying certification to appeal decision on Powerpoints (the Trial Chamber—refusing a Merhi Defence
certification application—held that Prosecution allegations regarding the Purple mobiles and Purple associates were
not new to the Defence); Decision denying the exclusion of Mr Platt’s evidence (the Trial Chamber found that the
Prosecution had provided late but adequate notice to the Defence regarding the Associate Purple mobiles, and held
that any prejudice to the Defence would be cured by sufficient time to prepare for Mr Platt’s cross-examination);
Decision denying reconsideration of decision on Mr Platt’s area of expertise (the Trial Chamber held that the Merhi
Defence had not demonstrated any actual injustice that involved prejudice, nor had it cited any legal authority for the
exclusion of Mr Platt’s opinion evidence on the Purple mobiles’ role). See also Clarification decision on exclusion of
Mr Platt’s evidence.
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of responsibility not by the three Accused, but rather by the al-Ahbash group. However, to deliver
a fully reasoned judgment, this evidence and the submissions are briefly examined.

1.

Evidence

5821. The evidence on al-Ahbash came from material obtained from the Lebanese investigating
authorities, a statement of Witness 56 and the testimony of Mr Saadeddine El-Ajouz.
5822. According to reports by the Lebanese Army Directorate of Intelligence, al-Ahbash is an
abbreviation for the Association of Islamic Philanthropic Projects. It was an Ashari, Shafii and
Sufi Sunni Muslim group, whose members were students of Sheikh Abdullah Mohammed ElHarari. He was known as El-Habshi (the Abyssinian), and the group was known after him as ElHabshi yah or al-Ahbash.10745
5823. The group had been reported to have had relations with the Lebanese and Syrian security
institutions.10746 Beginning in the 1990s, it ‘was able to penetrate all State agencies.’10747 In one
report, Lebanese authorities described how it adopted ‘an extremist religious approach’ and that it
was ‘in constant dispute with other religious parties, including Wahhabis and Salafis, over
doctrinal orientation and interpretation.’ 10748
5824. Another report described how it ‘acted as informants for the Syrian security apparatus
openly, which helped them to marginalise and fight anyone who differed with them in creed or
opinion by fabricating accusations against them and having them arrested.’ 10749 Mr Ahmed Abdel
Aal was a ‘top security official’ in al-Ahbash.10750 The report, however, was anonymously sourced
and therefore can be given very limited weight.10751
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Exhibit 5D505 (Lebanese Army Directorate of Intelligence reports on the al-Ahbash group). The Sabra Defence
sought admission of some documents on al-Ahbash. The Trial Chamber admitted most of them. It admitted exhibits
5D505 and 5D506 only insofar as they provide contextual information regarding the UNIIIC investigation and to
establish the Lebanese Government’s assessment of al-Ahbash, and not for the truth of their contents. Sabra Defence
sixth bar table decision (Abu Adass fax), paras 29, 31.
10746
Exhibit 5D505, pp 7-8; exhibit 5D506 (ISF General Directorate’s report on the al-Ahbash group), p. 13.
10747
Exhibit 5D505, p. 8.
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5825. Witness 56 stated that al-Ahbash called Mr Abu Adass’s family ‘Al Wahhabi’ because they
came from Saudi Arabia.10752 The witness explained that al-Ahbash members ‘tried to antagonise
Ahmad whenever he walked past them by calling him an infidel and a Wahhabi.’ On one occasion,
Mr Abu Adass resisted going to a shop to collect some textiles because its members worked next
door.10753 According to Mr Samer Al-Ajouz, Mr Abu Adass and the group ‘had completely
opposite views’, and ‘people from Abu Adass’ circle often spoke against al-Ahbash and viceversa.’10754 He was unable to recall any specific incidents between al-Ahbash and Mr Abu
Adass.10755
5826. About four to five months before he disappeared, Mr Abu Adass told Witness 56 that he
believed he was under surveillance.10756 Witness 56 had heard from a relative that Mr Abu Adass
had been ‘watched by the police for several months’.10757
5827. Mr Saadeddine El-Ajouz, the owner and manager of the Power Group, testified that, in
2004 and 2005, he was a member of al-Ahbash.10758 The Power Group sold twenty SIM cards to
Witness 553, the owner of a mobile shop in Tripoli, on 24 December 2004, including the SIM
cards used in the eight Red mobiles.10759 Mr El-Ajouz gave evidence regarding a number of
individuals allegedly implicated in Mr Hariri’s assassination according to the UNIIIC
investigation, such as Mr Abdel Aal10760 and Mr Fouad El-Masri, who was part of an alleged alQaeda cell and bought hundreds of mobile devices from Power Group. 10761 Mr El-Ajouz testified
that he and others—including Mr Abdel Aal—did not orchestrate the delivery and the sale of the
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Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 79-80 (p. 5).
Exhibit P2131 (Statement of Witness PRH056, dated 7 and 8 June 2007), paras 79-80 (pp 5-6).
10754
Exhibit 4D545 (Statement of Samer Al-Ajouz, dated 19 January 2007), paras 174-177 (p. 9).
10755
Exhibit 4D545 (Statement of Samer Al-Ajouz, dated 19 January 2007), para. 175 (p. 9).
10756
Exhibit P2130 (Statement of Witness PRH056, dated 5 May 2006), para. 53 (p. 4). (‘Because Ahmad had a beard
he assumed he was being surveyed. All the extremists with beards were under surveillance.’)
10757
Exhibit P2128 (Statements of Witness PRH056, dated 13 April 2005 and 18 July 2005), p. 15; exhibit P2129
(Statement of Witness PRH056, dated 7 July 2005), p. 4.
10758
Saadeddine El-Ajouz, T. 31 August 2015, pp 78-79.
10759
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (D) (1)
‘Setting up the network’.
10760
Saadeddine El-Ajouz, T. 1 September 2015, pp 19-25, 27-28, 74-75. See also exhibit 5D507 (ISF report regarding
Ahmad Abu Adass), pp 1-2. The Trial Chamber admitted the report into evidence for the limited purpose of providing
contextual information of the ISF’s investigation concerning Mr Abu Adass. Sabra Defence sixth bar table decision
(Abu Adass fax), paras 32-35.
10761
Saadeddine El-Ajouz, T. 1 September 2015, pp 76-87; exhibit 5D502 (Lebanese Military Court indictment), p.
7.
10753
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Red mobiles.10762 His manager and other employees were subject to investigations and the Power
Group was shut down for four months as a result of this.10763
5828. After the trial, al-Ahbash’s leader, Mr Abdel Aal, sent a fax sent to Lebanese officials
providing information on Mr Abu Adass and his alleged associates. The Trial Chamber admitted
the fax into evidence not for the truth of its contents, but to demonstrate that it had been sent.10764
It contained information about Mr Abu Adass’s background, including asserting that he was ‘a
Devil worshiper’, and about his associates, including Mr Abu Adass’s cousin, Mr Bassam Ismail,
who had been imprisoned for assassinating a previous al-Ahbash leader.10765

2.

Submissions

5829. The Sabra Defence argues that al-Ahbash deliberately selected Mr Abu Adass for the false
claim because of a history of antagonism between the group and Mr Abu Adass. Al-Ahbash had
clashed with Mr Abu Adass due to their vehement opposition to Wahabi and Salafi ideologies. 10766
5830. It points to UNIIIC internal memoranda, arguing that Mr Abu Adass and al-Ahbash had a
history of antagonism,10767 and submits that al-Ahbash could keep Mr Abu Adass under close
surveillance, having had a ‘clear and influential’ presence in his neighbourhood.10768 It submits
that Mr El-Ajouz, who was linked to the sale of the Red mobile SIM cards and was a member of
al-Ahbash, was associated with another member of it, Mr El-Masri, who may have been involved
in creating the video of the false claim of responsibility. 10769
5831. The Sabra Defence argues that the Prosecution failed to investigate the inference that alAhbash was responsible for the production of the false claim of responsibility; previous attacks of

10762
Saadeddine El-Ajouz, T. 3 September 2015, pp 7, 19-20, 41, 55-57, 71, 73, 77-78. See exhibit 5D203 (‘Alfa
Active’ identification statement). The same document—without the highlights—was admitted under exhibit P484
(ERNs 60138425-60138426).
10763
Saadeddine El-Ajouz, T. 1 September 2015, p. 113.
10764
T. 19 July 2016, pp 68-70. See also Sabra Defence sixth bar table decision (Abu Adass fax), paras 32-35, admitting
the Arabic version of this exhibit into evidence.
10765
Exhibit 5D259 (Fax sent by Mr Abdel Aal to the Lebanese authorities on 14 February 2005), p. 1.
10766
Sabra Defence final trial brief, para. 574.
10767
Sabra Defence final trial brief, para. 576, referring to exhibit 5D254 (UNIIIC internal memorandum on alAhbash). The Sabra Defence points specifically to evidence that two of Mr Abu Adass’s cousins, Mr Bassam Ismail
and Mr Tarek Ismail, were involved in the assassination of a previous president of al-Ahbash, Sheikh Nizar al-Halabi,
on 31 August 1995.
10768
Sabra Defence final trial brief, para. 579.
10769
Sabra Defence final trial brief, paras 555-556.
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a similar nature to the attack on Mr Hariri; Mr Abu Adass’s close associates who had been omitted
from the fax sent to the Lebanese authorities after the assassination; its targeting of the Abu Adass
family; and the links to Syrian Military Intelligence within Tariq-El-Jdideh.10770
5832. The fax—which was sent by Mr Ahmed Abdel Aal, al-Ahbash’s head of security—showed
that al-Ahbash sought to steer investigations after the claim of responsibility. 10771 The speed with
which the information in the fax was disseminated after the video shows prior preparation, and
was designed to point responsibility away from al-Ahbash toward their enemies.10772 It asserted
that Mr Abu Adass had been seen with the deputy leader of Asbat al Ansar, a group with an
extremist ideology and a history of antagonism with al-Ahbash.10773 The fax ‘tellingly’ does not
point to actual associates who might have been involved in his disappearance, like Mr Khaled
Taha, Mr Ramadan, Mr Mohsen and Mr Zaaroura.10774
5833. The Prosecution failed to adequately investigate the link between al-Ahbash and the
targeting of the Abu Adass family.10775 It failed to explain the purpose of the fax.10776 Additionally,
UNIIIC identified Mr Abdel Aal as a ‘significant’ figure by virtue of his involvement in the Hariri
investigation, and suggested that Mr Abdel Aal might attempt to hide information from the
investigation.10777
5834. The Sabra Defence also argues that Mr Abu Adass’s appearance in the false claim video
shows that he was tricked into claiming responsibility by al-Ahbash.10778 The turban Mr Abu Adass
was wearing in the video was associated with attendees of the Imam Ali Mosque, which was also
mentioned in the fax.10779
5835. The Sabra Defence argues too that while the Prosecution did not offer evidence linking the
Accused to the production of the video, the Lebanese and UNIIIC investigations linked the al10770

Sabra Defence final trial brief, paras 581-582.
Sabra Defence final trial brief, paras 557-558, 561-562.
10772
Sabra Defence final trial brief, paras 560-563.
10773
Sabra Defence final trial brief, para. 577.
10774
Sabra Defence final trial brief, para. 563.
10775
Sabra Defence final trial brief, paras 581-582.
10776
Sabra Defence final trial brief, paras 557-563.
10777
Sabra Defence final trial brief, para. 577, referring to exhibit 5D490 (UNIIIC report to the United Nations Security
Council, 20 October 2005).
10778
Sabra Defence final trial brief, para. 546. The Trial Chamber has considered and dismissed the Sabra Defence’s
other arguments about Mr Abu Adass’s appearance.
10779
Sabra Defence final trial brief, para. 553.
10771
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Ahbash member Mr El-Masri—who was connected with the sale of the Red SIM cards—to the
video’s creation.10780
5836. Further, the Prosecution failed to consider the ‘stark similarities’ between this case, and the
Future TV attack in 2003 and a foiled attack on the Italian Embassy in 2004.10781 Both involved
consideration of Mr Hariri’s convoy, a large explosive device and a vehicle as a means for
delivery—both also were linked to Mr Abu Adass.10782

3.

Findings

5837. The Prosecution made no submissions in its final trial brief on this aspect of the Sabra
Defence case.
5838. The Sabra Defence has no burden of proof and need not prove anything. The evidence it
points to, however, does not raise an alternative reasonable inference from the admitted evidence
that al-Ahbash targeted Mr Abu Adass. Many of the Sabra Defence’s arguments rest on evidence
that was not admitted for the truth of its contents, as opposed to the fact that someone said
something to an investigator.
5839. This includes the following. First, that al-Ahbash clashed with Mr Abu Adass because of
his ideology. Second, that two of Mr Abu Adass’s cousins were involved in the assassination of a
previous president of al-Ahbash. Third, that Mr Abdel Aal, al-Ahbash’s head of security, sent a
fax to Lebanese officials and made assertions about Mr Abu Adass after the attack to steer the
investigations. And, fourth, that UNIIIC officials suggested that Mr Abdel Aal might attempt to
hide information from the investigation.10783 The Trial Chamber therefore disregards these
arguments.
5840. The Trial Chamber received some evidence deriving from the Lebanese investigating
authorities regarding the al-Ahbash group generally. This includes that it engaged in religious
disputes with other groups and may have acted as informants for the Syrian state security. The

10780

Sabra Defence final trial brief, paras 554-556.
Sabra Defence final trial brief, paras 564-572.
10782
Sabra Defence final trial brief, paras 571-572.
10783
Sabra Defence final trial brief, paras 557-563, 574, 576-577 (citing exhibits 5D254, 5D504, 5D259, 5D490 and
5D507). See also Sabra Defence second bar table decision (Abu Adass selection), paras 16, 40, 43; T. 19 July 2016,
p. 69; T. 14 December 2017, pp 35-38, 62-63.
10781

Case No. STL-11-01/T/TC

1909 of 2642

18 August 2020

R333895

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Trial Chamber, however, admitted the investigative reports of the Lebanese Army Directorate of
Intelligence and the ISF General Directorate concerning al-Ahbash10784 into evidence for the
limited purpose of providing contextual information regarding the UNIIIC investigation and the
Lebanese Government’s assessment of al-Ahbash, and not for the truth of their content.
Additionally, these reports have very limited weight due to their anonymous sources. 10785
5841. The evidence from Mr Abu Adass’s family and friends was of some antagonism between
Mr Abu Adass and the group, including name-calling and avoiding each other. This is consistent
with the willingness of al-Ahbash’s leader to attempt to direct the investigation towards Mr Abu
Adass, as is shown by the fax sent shortly after the assassination.
5842. At its highest, however, this demonstrates only some low-level hostility between Mr Abu
Adass and the group. It would be a leap of faith to find, based on this, that al-Ahbash targeted
Mr Abu Adass and used him to make a video-recorded false claim of responsibility for the attack
on Mr Hariri. These arguments are therefore dismissed.

J.

Conclusion

5843. The Prosecution, in its final trial brief, when summarising all the factors leading to the
conclusion that the three Accused participated in making a false claim of responsibility, submitted
that:
Each one of these features, exceptional in themselves, might be argued to be coincidental.
However, when assessed holistically, the relationship of these patterns to each and every
component of the false claim plot are so exceptional as to be inexplicable on the basis of
chance.10786

5844. The Trial Chamber agrees, and most certainly in a circumstantial case such as this, that the
patterns have to be ‘assessed holistically’, meaning in their totality. And, further, that they would
have to be ‘so exceptional as to be inexplicable on the basis of chance’ for it to be satisfied beyond
reasonable doubt of the guilt of any of the three Accused. Consistent with assessing the totality of
the evidence, the Trial Chamber has carefully reviewed the Purple and Green mobiles’ activities,

10784
10785
10786

Exhibits 5D505 and 5D506.
Sabra Defence sixth bar table decision (Abu Adass fax), paras 29, 31.
Prosecution final trial brief, para. 506.
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notwithstanding that it could not conclude that Mr Merhi was using Green 071, and Mr Sabra was
the principal user of Purple 018.
5845. Had the Prosecution proved its pleaded allegation that Mr Oneissi was ‘Mohammed’, and
had Witness 56 testified and provided reliable evidence of ‘Mohammed’ calling the Abu Adass
home before and after Mr Abu Adass disappeared, the Prosecution case against the three Accused
would have been much stronger. It would have remained circumstantial but there would have been
at least a strong piece of direct evidence against one of the Accused that could have been used to
strengthen the cell site evidence. The Prosecution, however, did not come up to proof on either
point. That has been fatal to its case against the three.
5846. Without evidence that Mr Oneissi was ‘Mohammed’ the only evidence against the three
Accused is the cell site evidence of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and
Mr Sabra’s shared personal mobile, Purple 018. To this is added calls between Mr Merhi’s
attributed Green network mobile, 071, and Mr Badreddine’s Green mobile, 023.
5847. The patterns that the Prosecution reasons must lead to the conclusion of guilt beyond
reasonable doubt are as follows. They are Mr Oneissi’s and Mr Sabra’s ‘unusual’ mobile usage
around the Arab University Mosque in late December 2004 and early January 2005, coinciding
with Mr Abu Adass’s recruitment and disappearance (or ‘abduction’). Their mobile usage on the
afternoon of Monday 14 February 2005 at locations ‘near’ payphones used to call Reuters and AlJazeera, and the tree. Their mobile contact with Mr Merhi during these two periods, including Mr
Sabra’s on the afternoon of 14 February. Their discarding of their mobiles in the two days after
the attack is added to this. And there is Mr Merhi’s mobile contact with Mr Badreddine, who was
separately in contact with Mr Ayyash, on the three-mobile closed Green network.
5848. Without the direct evidence of Mr Oneissi’s pleaded identification as ‘Mohammed’,
however, insufficient evidence exists to find that these patterns are ‘so exceptional as to be
inexplicable on the basis of chance’.
5849. The absence of this evidence is further compounded by the loss of the following two
pleaded facts. The first is that Mr Oneissi, calling himself ‘Mohammed’, called Mr Abu Adass’s
home at 21:00 on Saturday 15 January 2005 and the two agreed to meet early the next morning.
The second is that Mr Abu Adass left his home on Sunday 16 January 2005 to meet Mr Oneissi
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who was calling himself ‘Mohammed’.10787 There is simply no reliable evidence from which the
Trial Chamber could conclude that Mr Oneissi was ‘Mohammed’; that he called Mr Abu Adass
on Saturday 15 January; nor that Mr Abu Adass left his home the next morning to meet Mr Oneissi.
5850. The Trial Chamber has carefully examined whether these two pleaded facts could be
considered to be ‘material’, thus requiring proof beyond reasonable doubt. It is of the view that the
facts are pleaded evidence of the material facts underlying the elements of the crimes charged,
namely, making the false claim of responsibility. Meaning, the manner of proving how the claim
was made, rather than the acts constituting the false claim, namely, the video and the calls to the
media outlets. However, even if the Trial Chamber is legally incorrect on this, the ultimate result
would remain unchanged. The lack of reliable evidence, rather than the legal classification of the
pleading, is determinative here.
5851. There is no evidence connecting Mr Oneissi with Mr Abu Adass in the mosque, in his
disappearance or in his subsequent appearance on the video. The only evidence is that Mr Oneissi’s
mobile was connecting to cells near the mosque on eleven days in December 2004 and January
2005,10788 and that this coincided with the Rule 158 evidence that Mr Abu Adass had met someone
called ‘Mohammed’ in the mosque at around that time. No reliable evidence connects Mr Oneissi
with that ‘Mohammed’, and hence Mr Abu Adass’s recruitment, disappearance and appearance in
the video. This link in the circumstantial chain of evidence is missing.
5852. Once the evidence supporting these pleaded material facts is taken from consideration, the
only patterns remaining are of the mobile use in December 2004 and January 2005 near the
mosque, and those on the afternoon of Monday 14 February. Without more, this cannot prove guilt
beyond reasonable doubt; this is notwithstanding the Prosecution’s submissions to the contrary.
5853. The amended consolidated indictment pleads that Mr Oneissi or Mr Sabra ‘made a total of
four calls to the offices of the Reuters and Al-Jazeera news networks in Beirut’.10789 This was
broken down into either one or the other making the first call, to Reuters, and the first and third

10787

Amended consolidated indictment, para. 28.
Namely, 4, 13, 14, 22, 29, 30 and 31 December 2004, and 3, 7, 12 and 17 January 2005. His mobile connected to
COLA cells on 29, 30 and 31 December 2004, and 3 and 7 January 2005.
10789
Amended consolidated indictment, para. 44.
10788
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calls to Al-Jazeera, while Mr Sabra is pleaded to have made the second call to Al-Jazeera. The
evidence from Al-Jazeera, however, is of three different callers.
5854. The Trial Chamber accepts that the combination of the calls between the three Purple
mobiles on the afternoon of Monday 14 February 2005, in tandem with calls to Reuters and AlJazeera and the collection of the video from the tree, attracts heavy suspicion. And particularly
when the evidence of the discarding of the three Purple mobiles within two days of this is factored
in.
5855. Once the purported identification of Mr Oneissi as ‘Mohammed’ is discarded, however,
the only evidence remaining against the three Accused is of the mobile telephone usage, including
that on the Green network. Even when the Trial Chamber examines the broader pattern of mobile
activity on 14 February 2005, it cannot be satisfied beyond a reasonable doubt that the Accused
helped to disseminate the false claim of responsibility.
5856. The Trial Chamber has considered the role of the Green network mobiles too, even though
the evidence was insufficient to establish that Mr Merhi was Green 071’s user. It consists of
eighteen calls between Mr Badreddine’s Green 023 and Mr Merhi’s attributed Green 071 between
6 November 2004 and Monday 7 February 2005, and especially five calls on the morning of
Sunday 16 January 2005. The two provable facts placed together are thus, first, Mr Merhi’s
attributed Green 071 called Mr Badreddine five times on the morning of Sunday 16 January 2005
between 06:19 and 09:00, and second, that Mr Abu Adass most probably left his home between
07:00 and 07:30 that morning.
5857. However, when the link to Mr Oneissi through his alleged involvement in Mr Abu Adass’s
disappearance on 16 January 2005 fails, those five calls lose their pleaded context through having
a provable connection to Mr Oneissi. The alleged ‘hierarchical’ call flows also lack context
because they do not connect to anything for which there is evidence relating to Mr Oneissi’s and
Mr Sabra’s actions, if he was using Purple 018 for those calls. They thus cannot be used to prove
that Mr Badreddine and Mr Merhi were coordinating and monitoring or supervising what the two
were doing. The last call between Mr Merhi’s attributed Green 071 and Mr Badreddine’s
Green 023 occurred on Monday 7 February 2005 and the Trial Chamber cannot link it to anything
related to the false claim of responsibility or the pleaded conspiracy generally.
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5858. The Trial Chamber is not satisfied beyond reasonable doubt that the combination of
coincidences and patterns is so compelling that the participation of the three Accused in the false
claim of responsibility is the only inference reasonably available on the evidence. The Trial
Chamber does not consider that the cell site evidence is sufficiently reliable on its own to place
the three Accused where they needed to be for it to find that their guilt is the only conclusion
reasonably available from the evidence.
5859. This is especially so when factoring in network congestion on the afternoon of Monday 14
February 2005, after the explosion. Directed retries mean that a mobile could connect to any of six
neighbouring cells—or possibly more—rather than that providing predicted best coverage. There
was no evidence of network congestion before the explosion nor on any of the other days relevant
to events pleaded in the amended consolidated indictment. The combination of the congestion and
the uncertainty normally inherent in the sixty to seventy per cent accuracy of the network coverage
maps, in determining where the two Accused actually were when making the calls has fatally
undermined the reliability of the cell site evidence for the afternoon of 14 February.
5860. In summary, the Trial Chamber has found that:

•

Mr Abu Adass was not the suicide bomber;

•

The claim of responsibility for the attack was false;

•

Contact occurred on Wednesday 22, Tuesday 28 and Friday 31 December 2004 and Friday
7 January 2005—the period in which Mr Abu Adass was allegedly being identified—
between Mr Oneissi on Purple 095 and Mr Merhi on Purple 231. These were calls around
the time when Mr Oneissi’s mobile was connecting to cells covering an area near the Arab
University Mosque in Beirut, where Mr Abu Adass prayed;

•

Similarly, on two out of eight days when Mr Sabra’s attributed mobile was also connecting
to the cell covering the mosque, namely Saturday 1 and Tuesday 4 January 2005,
Mr Sabra’s attributed Purple 018 was in contact with Mr Merhi on Purple 231;

•

Mr Merhi’s attributed Green 071 contacted Mr Badreddine on Green 023, on Thursday 23
and Monday 27 December 2004, and Sunday 2 January 2005;
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•

There were also calls between Mr Badreddine’s Green 023 and Mr Merhi’s attributed
Green 071 between Wednesday 12 and Sunday 16 January 2005, and most particularly
five times on the morning of 16 January 2005—the day of Mr Abu Adass’s disappearance;

•

On Friday 14 and Saturday 15 January 2005, Mr Merhi on Purple 231 called Mr Sabra’s
attributed Purple 018 three times;

•

Mr Abu Adass left his home on Sunday 16 January 2005 and never returned and is most
likely deceased;

•

On Monday 17 January 2005, Mr Oneissi on Purple 095 called Mr Merhi on Purple 231;

•

At an unknown date between Monday 17 January 2005 and Monday 14 February 2005, a
video tape was made in which Mr Abu Adass falsely claimed responsibility for the attack;

•

Four telephone calls were made on Monday 14 February 2005, to Reuters and Al-Jazeera
from those involved in making the false claim, ensuring that the false claim was received
and then disseminated to the public;

•

A video tape and accompanying letter had been placed in a tree near the Al-Jazeera office
at some point before it was collected at 15:53 on Monday 14 February 2005; and

•

There were a series of calls between Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and
Mr Sabra’s attributed Purple 018 on the afternoon of 14 February 2005 from locations
near the four payphones and the tree.

5861. The Trial Chamber has been unable, however, to find that:

•

Mr Abu Adass met a person named ‘Mohammed’ in the Arab University Mosque in late
December or early January 2005;

•

Mr Oneissi posed as ‘Mohammed’;

•

The activity of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018 showed that they were involved in the ‘Mohammed deceit’ around the Arab
University Mosque in late December 2004 or early January 2005;
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•

Mr Oneissi called the Abu Adass family home on Saturday 15 January 2005;

•

Mr Abu Adass left with ‘Mohammed’ on Sunday 16 January 2005;

•

Mr Oneissi called the Abu Adass family home on Monday 17 January 2005;

•

The activity of Mr Merhi’s Purple 231, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed
Purple 018 showed their participation in the disappearance of Mr Abu Adass;

•

The video tape claiming responsibility was placed in the tree before the assassination;

•

Either Mr Oneissi or Mr Sabra made the telephone calls to Reuters or Al-Jazeera;

•

The Purple mobiles’ activity otherwise connected Mr Oneissi, Mr Sabra or Mr Merhi to
the attack on 14 February 2005; and

•

The cell site evidence, especially given the state of network congestion after the attack on
14 February 2005, was sufficiently reliable to make findings as to precise locations of
mobile users as pleaded.

5862. The Prosecution has therefore not proved its case beyond reasonable doubt of Mr Merhi’s,
Mr Oneissi’s and Mr Sabra’s participation in the false claim of responsibility for the attack on
Mr Hariri.
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XIII.

APPLICABLE LAW

A.

General legal framework
1.

Introduction

5863. As a hybrid international criminal tribunal with the presence of international and Lebanese
judges, created pursuant to a resolution of the UN Security Council 10790 following a request from
the Lebanese Government,10791 the Special Tribunal applies mixed sources of law.
5864. For what may be termed substantive crimes, namely those charged in an indictment against
Accused persons—and except for offences of contempt and obstruction of justice created by the
Rules and listed in Rule 60 bis—the Special Tribunal applies the Lebanese Criminal Code. Its
Rules, on the other hand, derive from international criminal law procedural rules developed since
the establishment of the ICTY in 1993 and indeed before that from the proceedings of the
International Military Tribunals in the 1940s. In essence, they combine most of the ICTY’s Rules
of Procedure and Evidence with some aspects of the ICC’s statutory framework.
5865. The Special Tribunal’s Statute to a large degree contains provisions identical or similar to
those in the ICTY Statute—and the Statutes of the ICTR and SCSL, both of which have a statutory
framework deriving from the ICTY’s—and the IRMCT and RSCSL as their successor
mechanisms. But it blends other legal sources that include the London Charter of 1945 establishing
the International Military Tribunal in Nuremberg, the Lebanese Criminal Code of 1943, as
amended, the 1997 International Convention for the Suppression of Terrorist Bombings10792 and
the 1998 Rome Statute of the ICC.
5866. The Special Tribunal differs from the other international criminal courts and tribunals in
several respects. Its jurisdiction is limited ‘solely over persons responsible for the attack of
14 February 2005 or connected attacks’, and it applies a national criminal code to substantive
crimes tried before it, including the modes of liability. 10793 Another unique feature is the pre-trial

10790

Security Council resolution 1757.
Letter from Lebanese Government dated 13 December 2005.
10792
Adopted 15 December 1997.
10793
This is common to courts with hybrid characteristics like the presence of international personnel such as judges
and prosecutors; for example, the ECCC has jurisdiction over homicide, torture and religious persecution contrary to
the Cambodian Penal Code (in addition to jurisdiction over the international crimes of war crimes, crimes against
10791

Case No. STL-11-01/T/TC

1917 of 2642

18 August 2020

R333903

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

judge’s function which combines aspects of that of the ICC’s pre-trial division and the ICTY’s
confirming judge. An additional one is permitting trials in the absence of an Accused person. Like
the ICC, but unlike most of the other courts and tribunals, it permits victims to participate in the
proceedings.10794 Having a dedicated Defence Office as an independent organ of the court, which
acts to ‘protect the rights of the defence’, 10795 is another structural difference.10796
5867. As the Statute contains a blend of national and international legal sources, interpreting it
presents a chamber with some unique challenges. While some notions are legally uncontroversial
and appear to be settled law, others appear to be less certain. For example, some difficulties of
interpretation arise in relation to the interplay between Articles 2 and 3 of the Statute and in the
boundaries of the modes of liability specified in Article 3. Moreover, the Appeals Chamber, in
February 2011—and before the confirmation of any indictments—delivered an interlocutory
decision on the applicable law ostensibly intended to settle this broad issue before the Pre-Trial
Judge confirmed any indictments.10797
5868. However, in respect of accessorial liability and the Lebanese law of conspiracy, the
Appeals Chamber stopped short of an in-depth examination. The Trial Chamber must thus examine
whether the Appeals Chamber’s decision coincides with the Trial Chamber’s own understanding
of the state of the applicable law existing when the crime was committed, when the case was
indicted and when the judgment is issued.

humanity and genocide). ECCC Law, Art. 3. The UN special panels in East Timor had jurisdiction over common
murder and sexual offences contrary to the East Timor Penal Code. UNTAET Regulation 2000/15, sections 8 and 9.
The SCSL, in addition to having jurisdiction to try crimes against humanity, violations of Common Article 3 of the
Geneva Conventions and their Additional Protocol II, and other serious violations of international humanitarian law,
had jurisdiction over crimes under Sierra Leonean law over sexual abuse of girls contrary to the Prevention of Cruelty
to Children Act, 1926, and the wanton destruction of property contrary to the Malicious Damage Act, 1861. SCSL
Statute, Art. 5.
10794
Art. 17 of the Statute ‘Rights of Victims’ is virtually identical to Art. 68 (3) of the Rome Statute ‘Protection of
the victims and witnesses and their participation in the proceedings’.
10795
Art. 13 (2) of the Statute.
10796
In practice, however, the Defence Office’s functions do not differ greatly from those performed by the relevant
Registry divisions of the other international courts and tribunals insofar as they concern matters typically performed
by an international legal aid ‘office’, such as appointing and paying defence counsel, monitoring their performance
and aiding international requests for assistance. The ICC, for example, has an independent Office of Public Counsel
of Defence within the Registry. Art. 13 of the Statute is actually in similar terms to Regulation 77 ‘Office of Public
Counsel for the Defence’, ICC Regulations of the Court.
10797
First interlocutory decision on applicable law.
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5869. Article 1 of the Statute of the Special Tribunal which gives the Special Tribunal jurisdiction
over persons responsible for the attack of 14 February 2005 that resulted in Mr Hariri’s death, and
in the death and injury of others.10798
5870. Article 2 specifies that the applicable law for crimes falling within its jurisdiction is the
Lebanese Criminal Code and the Lebanese law of 11 January 1958 on ‘Increasing the penalties for
sedition, civil war and interfaith struggle’. The relevant provisions of the Lebanese Criminal Code
are those:
relating to the prosecution and punishment of acts of terrorism, crimes and offences against
life and personal integrity, illicit associations and failure to report crimes and offences,
including the rules regarding the material elements of a crime, criminal participation and
conspiracy.

5871. Article 6 of the 1958 law provides the death penalty for some acts of terrorism while
Article 7 specifies a maximum penalty of hard labour for life10799 for conspiracy to commit an act
of terrorism. However, given that Article 24 of the Statute specifies a different maximum penalty,
of life imprisonment, for any offence within the Special Tribunal’s jurisdiction, the relevance of
the 1958 law to crimes falling within the Special Tribunal’s jurisdiction is unclear.
5872. This analysis of the applicable law is divided below into three sections. The first is of the
general legal framework for interpreting the law applicable to the crimes charged in this case,
including the modes of liability employed, that is, how the crimes were committed. This includes
analysing various principles of international human rights law and, in relation to modes of liability,
Article 3 (1) (a) of the Statute. The second examines and defines the two relevant modes of
liability, namely committing a crime and participating as an accomplice in committing one. The
third section examines and defines the relevant crimes.

10798

And additionally, in specified circumstances, other connected attacks, namely any occurring ‘in Lebanon between
1 October 2004 and 12 December 2005, or any later date decided by the Parties and with the consent of the Security
Council’ that ‘are connected in accordance with the principles of criminal justice and are of a nature and gravity similar
to the attack of 14 February 2005’. (The ‘Parties’ are the Lebanese Republic and the UN.)
10799
In its First interlocutory decision on applicable law, the Appeals Chamber, at paragraphs 48 and 190, misquotes
Article 7 as imposing the death penalty. This does not reflect the content of that Article either at the time of that
decision, or subsequently.
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5873. As a source of guidance in interpreting the relevant Lebanese law, the Trial Chamber has
examined numerous Lebanese judicial decisions. The Appeals Chamber’s first interlocutory
decision on the applicable law, issued in February 2011, and its second such decision, of October
2017, are also closely examined.

2.

The charges against the four Accused

5874. The Prosecutor, in the operative indictment, the amended consolidated indictment filed
mid-trial, on 12 July 2016, charges the four Accused, in count 1, with conspiracy aimed at
committing a terrorist act.10800 Mr Ayyash is also charged, in count 2, with committing a terrorist
act by means of an explosive device, resulting in deaths and the partial destruction of buildings; in

count 3 with the premeditated intentional homicide―by using explosive materials―of Mr Rafik
Hariri and in count 4, of 21 other people; and with the attempted premeditated intentional

homicide―by using explosive materials―of 226 people in count 5.10801
5875. Mr Merhi, Mr Oneissi and Mr Sabra are charged as accomplices to: the commission of a
terrorist act by means of an explosive device in count 6, the premeditated intentional homicide of
Mr Hariri, in count 7 and in count 8 of 21 other persons and, in count 9, the premeditated attempted
intentional homicide of 226 persons by using explosive materials. 10802
5876. In the amended consolidated indictment, the Prosecutor has charged the four Accused with
committing crimes pursuant to a range of provisions in the Statute and the Lebanese Criminal
Code. These are in the list below; it is a blend of provisions relating to jurisdiction, substantive
crimes, the modes of liability, and penalties:

10800
10801
10802
10803
10804
10805
10806

•

Articles 2 and 3 (1) (a) of the Statute―all counts;10803

•

Article 188 of the Lebanese Criminal Code―all counts;10804

•

Article 189 of the Lebanese Criminal Code―counts 4, 5, 8 and 9;10805

•

Articles

Amended
Amended
Amended
Amended
Amended
Amended
Amended

consolidated
consolidated
consolidated
consolidated
consolidated
consolidated
consolidated

200 and 201 of the Lebanese Criminal Code―counts 5 and 9;10806
indictment,
indictment,
indictment,
indictment,
indictment,
indictment,
indictment,
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paras
paras
paras
paras
paras
paras
paras

53-54.
55-62.
63-70.
1, 53 (c), 55 (c), 57 (b), 59 (b), 61 (b), 63 (c), 65 (c), 67 (b), 69 (b).
53 (a), 55 (a), 57 (a), 59 (a), 61 (a), 63 (a), 65 (a), 67 (a), 69 (a).
59 (a), 61 (a), 67 (a), 69 (a).
61 (a), 69 (a).
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•

Articles 212 and 213 of the Lebanese Criminal Code―counts 1-5;10807

•

Article 219

•

Article

270 of the Lebanese Criminal Code―count 1;10809

•

Article

314 of the Lebanese Criminal Code―counts 1, 2 and 6;10810

•

Articles 547 and 549 (1) and (7) of the Lebanese Criminal

(4) and (5) of the Lebanese Criminal Code―counts 6-9;10808

Code―counts 3-5 and

7-9;10811

•

Article

6 of the Lebanese law of 1958―counts 1, 2 and 6;10812 and

•

Article

7 of the Lebanese law of 1958―count 1.10813

5877. These and other relevant articles in the Code are examined in detail below.

3.

The Articles of the Lebanese Criminal Code relevant to the charges
against the Accused

5878. The following Articles of the Lebanese Criminal Code are relevant to the charges against
the Accused. Sub-chapter II of Book I, Chapter III, containing Articles 188 to 199, is headed
‘Mental elements of offences’.10814 Articles 188 to 191 refer to intent, with Article 188 defining
this mental element as ‘the will to commit an offence as defined by law’.
5879. Articles 189, 190 and 191 state:
Article 189: An offence shall be deemed to be intentional, even if the criminal consequence
of the act or omission exceeds the intent of the perpetrator, if he had foreseen its occurrence
and thus accepted the risk.
Article 190: Fault exists where a harmful act results from negligence, recklessness or
failure to comply with laws and regulations.

10807

Amended consolidated indictment, paras 53 (a), 55 (a), 57 (a), 59 (a), 61 (a).
Amended consolidated indictment, paras 63 (a), 65 (a), 67 (a), 69 (a).
10809
Amended consolidated indictment, para. 53 (a).
10810
Amended consolidated indictment, paras 53 (a), 55 (a), 63 (a).
10811
Amended consolidated indictment, paras 57 (a), 59 (a), 61 (a), 65 (a), 67 (a), 69 (a).
10812
Amended consolidated indictment, paras 53 (b), 55 (b), 63 (a).
10813
Amended consolidated indictment, para. 53 (b).
10814
The Appeals Chamber explained that Article 2 of the Statute ‘implicitly refers to the subjective elements as well’
as the objective elements of the crimes under Lebanese law. First interlocutory decision on applicable law, fn. 66.
10808
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Article 191: An offence is unintentional if the perpetrator did not foresee the consequences
of his wrongful act or omission although he could or should have foreseen it, or if he
foresaw it and believed that he could prevent it.

5880. Article 192 provides the following definition of motive:
Motive is the reason prompting the perpetrator to act, or his ultimate goal.
It shall not constitute an element of an offence except in cases specified by law.

5881. None of the offences in the amended consolidated indictment, pleaded as having been
committed contrary to the Lebanese Criminal Code, requires the Prosecution to prove that the
Accused had a motive to commit the crime charged.10815
5882. Section III, Articles 200 to 203, is entitled ‘Material elements of offences’.10816 Articles
200 and 20110817 concern attempted felonies, with Article 200 specifying that:
Any attempt to commit a felony that began with acts aimed directly at its commission shall
be deemed to constitute the felony itself if its completion was prevented solely by
circumstances beyond the control of the perpetrator.
…
Any person who begins to commit an act and then voluntarily desists shall be punished
only for acts that he committed which constituted offences per se.

5883. Article 201 provides for the commutation of penalties:
If all acts aimed at the commission of a felony were completed but produced no effect
owing to circumstances beyond the control of the perpetrator.

10815

This is relevant because the Sabra Defence made submissions, in the alternative, in its final trial brief (paras 427428) and closing submissions (T. 21 September 2018, pp 14-21, 56-57), arguing that if the crime of terrorism under
the Lebanese Criminal Code is interpreted in light of customary international law, the Prosecution must prove an
Accused person’s motive as a mental element of the crime. In 2012, the Sabra Defence also challenged the Appeals
Chamber’s definition of the mens rea required to commit a terrorist act in its unsuccessful attempt to have the Appeals
Chamber reconsider its First interlocutory decision on applicable law; Appeals Chamber decision on Defence requests
for reconsideration of First interlocutory decision on applicable law, para. 50, as argued in F0293, Sabra Motion for
Reconsideration of Rule 176 bis Decision—“International Terrorism”, 13 June 2012, para. 4.
10816
Article 202 in that section concerns misdemeanours only, so is not relevant in this case.
10817
These two provisions also contain penalties for attempted crimes, which are not relevant to the Special Tribunal’s
jurisdiction.
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5884. Article 203 states:
An attempt shall be punished, even if its aim was unattainable owing to a factual
circumstance unknown to the perpetrator. The perpetrator shall not be punished, however,
if his act stemmed from a lack of understanding.
Furthermore, a person who commits an act in the mistaken belief that it constitutes an
offence shall not be punished.

5885. Sub-section 2 of section III, entitled ‘Plurality of causes’, has a sole provision in
Article 204 which provides:
A causal link between an act and omission on the one hand, and the criminal consequence
on the other, shall not be precluded by the concurrent existence of other previous,
simultaneous or subsequent causes, even if they were unknown to the perpetrator or
independent of his act.
If, however, the subsequent cause is independent and sufficient in itself to bring about the
criminal consequence, the perpetrator shall incur the penalty only for the act that he
committed.

5886. Article 210 of the Lebanese Criminal Code, in a section entitled ‘The perpetrator of the
offence’, relevantly provides that ‘No one shall be sentenced to a penalty unless he consciously
and willingly committed the act.’
5887. Articles 212, 213 and 219 of the Lebanese Criminal Code concern modes of criminal

liability under Lebanese law―with the parts of Article 219 charged in the amended consolidated
indictment highlighted in bold―and relevantly provides:
Article 212: The perpetrator of an offence is anyone who brings into being the constituent
elements of an offence or who participates directly in its commission.
Article 213: Each of the co-perpetrators of an offence shall be liable to the penalty
prescribed by law for the offence.
A heavier penalty … shall be applicable to anyone who organises the participation in the
offence or directs the action of the persons taking part in it.
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Article 219: The following shall be deemed to be accomplices to a felony or
misdemeanour:
(1)

Anyone who issues instructions for its commission, even if such instructions did
not facilitate the act;

(2)

Anyone who hardens the perpetrator’s resolve by any means;

(3)

Anyone who, for material or moral gain, accepts the perpetrator’s proposal to
commit the offence;

(4)

Anyone who aids or abets the perpetrator in acts that are preparatory to the
offence;

(5)

Anyone who, having so agreed with the perpetrator or an accomplice before
commission of the offence, helped to eliminate the traces, to conceal or dispose
of items resulting therefrom, or to shield one or more of the participants from
justice;

(6)

Anyone who, having knowledge of the criminal conduct of offenders responsible
for highway robbery or acts of violence against state security, public safety,
persons or property, provides them with food, shelter, a refuge or a meeting place.

5888. Since all complicity charges in the amended consolidated indictment are under Articles
219 (4) and (5), only those articles are relevant to those charges. Another provision, Article 222,
deals with assisting a person to evade justice in circumstances not covered by Article 219 (5). It
relevantly provides:
Anyone who, other than in the cases provided for in Article 219, paragraphs 5 and 6,
conceals a person who he knows has committed a felony or who helps such a person to
evade justice shall be punishable by a term of imprisonment of three months to two years.

However, the Prosecutor has brought no charges under that Article. An amendment to the amended
consolidated indictment expressly charging it in the alternative—as a matter of procedural fairness
to the four Accused and hence their right to a fair trial—would have been required before the Trial
Chamber could have considered it.
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5889. The other provisions of the Lebanese Criminal Code charged in the amended consolidated
indictment—Articles 270, 314, 547 and 549 (1) and (7)—concern particular crimes, namely,
conspiracy, terrorist act and intentional homicide:
Article 270: Any agreement concluded between two or more persons to commit a felony
by specific means shall be qualified as a conspiracy.
Article 314: Terrorist acts are all acts intended to cause a state of terror and committed by
means liable to create a public danger such as explosive devices, inflammable materials,
toxic or corrosive products and infectious or microbial agents.
Article 547: Anyone who intentionally kills another person shall be punishable by hard
labour for a term of between 15 and 20 years.
Article 549: Intentional homicide shall entail the death penalty if it was committed in the
following circumstances:
(1)

With premeditation;

…
(7)

Using explosive materials.

4.

Articles 6 and 7 of the Lebanese law of 1958

5890. Article 6 of the Lebanese law of 195810818 prescribes the penalties for terrorist acts in the
Lebanese legal system. Under Article 6, while these acts are generally non-capital offences they
become capital offences if they cause death or certain other results. Article 6 provides:
Any act of terrorism shall be punishable by hard labour for life. Where the act results in
the death of one or more individuals, the total or partial destruction of a building having
one or more individuals inside it, the total or partial destruction of a public building, an
industrial plant, a ship or other facilities, or disrupts the functioning of telecommunication
or transport services, it shall be punishable by death.

10818

This superseded the second, third and fourth sentences of Article 315 of the Lebanese Criminal Code. Lebanese
law of 1958, Art. 1.
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5891. In the amended consolidated indictment, the Prosecutor alleges specifically that the
terrorist act in this case resulted in both the deaths of 22 persons and the partial destruction of a
hotel ‘and nearby buildings’.10819
5892. However, consistent with the international practice that no international criminal court or
tribunal has the death penalty, Article 24 of the Statute displaces Article 6 of the 1958 law in the
Special Tribunal’s proceedings in relation to the death penalty. It provides a maximum penalty of
life imprisonment.10820
5893. Article 7 of the Lebanese law of 195810821 prescribes the penalty for conspiracy under
Lebanese law, stating that:
Any person who enters into a conspiracy with a view to the commission of any of the
offences set out in the preceding articles shall be punishable by hard labour for life.

5894. Because the Prosecutor has charged the Accused with participating in a conspiracy aimed
at committing a terrorist act the relevant ‘preceding articles’ are Article 314 of the Lebanese
Criminal Code and Article 6 of the Lebanese law of 1958, which is applicable to sentencing only.
It is thus subject to Article 24 of the Statute.
5895. Articles 6 and 7 of the 1958 law exclusively concern sentencing and in any event appear
to be irrelevant to the Special Tribunal’s jurisdiction. The Trial Chamber has therefore mentioned
them only where it is necessary either to quote or summarise judicial decisions that refer to them,
or to address, but briefly, the aggravating circumstances charged in this case. 10822

10819

Amended consolidated indictment, para. 56 (g).
Article 24 provides:
1. The Trial Chamber shall impose upon a convicted person imprisonment for life or for a specified number
of years. In determining the terms of imprisonment for the crimes provided for in this Statute, the Trial
Chamber shall, as appropriate, have recourse to international practice regarding prison sentences and to
the practice of the national courts of Lebanon.
2. In imposing sentence, the Trial Chamber should take into account such factors as the gravity of the
offence and the individual circumstances of the convicted person.
10821
This superseded the first sentence of Article 315 of the Lebanese Criminal Code. Lebanese law of 1958, Art. 1.
10822
Rule 171 (A) provides that the Trial Chamber determines any sentence separately from and after delivering
judgment.
10820
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5.

Articles 2 and 3 of the Statute

5896. Article 2 of the Statute is entitled ‘Applicable criminal law’. It provides:
The following shall be applicable to the prosecution and punishment of the crimes referred
to in article 1, subject to the provisions of this Statute:
(a) the provisions of the Lebanese Criminal Code relating to the prosecution and
punishment of acts of terrorism, crimes and offences against life and personal
integrity, illicit associations and failure to report crimes and offences, including
the rules regarding the material elements of a crime, criminal participation and
conspiracy; and
(b) Articles 6 and 7 of the Lebanese law of 11 January 1958 on “Increasing the
penalties for sedition, civil war and interfaith struggle”.

5897. Thus Article 2 of the Statute specifies, in general terms, the Lebanese criminal law that the
Special Tribunal must apply. While it expressly provides that the Special Tribunal must apply the
Lebanese Criminal Code in prosecuting and punishing offences, it nevertheless then states that this
is ‘subject to the provisions of this Statute’, but without setting any parameters.
5898. The article following, Article 3 ‘Individual criminal responsibility’, provides:
1. A person shall be individually responsible for crimes within the jurisdiction of the
Special Tribunal if that person:
(a) Committed, participated as accomplice, organized or directed others to commit the
crime set forth in article 2 of this Statute; or
(b) Contributed in any other way to the commission of the crime set forth in
article 2 of this Statute by a group of persons acting with a common purpose,
where such contribution is intentional and is either made with the aim of
furthering the general criminal activity or purpose of the group or in the
knowledge of the intention of the group to commit the crime.
2. With respect to superior and subordinate relationships, a superior shall be
criminally responsible for any of the crimes set forth in article 2 of this Statute
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committed by subordinates under his or her effective authority and control, as a result
of his or her failure to exercise control properly over such subordinates, where:
(a) The superior either knew, or consciously disregarded information that clearly
indicated that the subordinates were committing or about to commit such crimes;
(b) The crimes concerned activities that were within the effective responsibility and
control of the superior; and
(c) The superior failed to take all necessary and reasonable measures within his
or her power to prevent or repress their commission or to submit the matter to
the competent authorities for investigation and prosecution.
3. The fact that the person acted pursuant to an order of a superior shall not relieve him or
her of criminal responsibility, but may be considered in mitigation of punishment if the
Special Tribunal determines that justice so requires.

5899. Article 3 sets out the modes of liability for crimes within the Special Tribunal’s
jurisdiction, in other words how someone commits a crime. This is notwithstanding that
Article 2 (a) had already applied the relevant Lebanese provisions to ‘individual criminal
responsibility’, or the manner in which a crime is committed, by providing that provisions of the
Lebanese Criminal Code including the ‘rules regarding … criminal participation’ are applicable.
The Lebanese code—like any other similar national code—specifies how crimes are committed.
It defines the mental elements of offences,10823 when motive is applicable,10824 the material
elements of offences such as attempt10825 and criminal responsibility such as perpetration10826 and
accomplice and concealment offences.10827
5900. The issue of statutory interpretation here is the meaning of the words ‘subject to the
provisions of this Statute’ in Article 2 in relation to the modes of liability under which an accused

10823
10824
10825
10826
10827

Arts 188-199.
Art. 192.
Arts 200-203.
Arts 210, 212, among others.
Arts 219-222.
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person charged before the Special Tribunal may have committed an offence. The Statute,
unfortunately, is unclear and provides no guidance as to its interpretation. 10828
5901. Relevantly to the charges in the amended consolidated indictment, Article 3 (1) (a) states
that a person is responsible for crimes within the Special Tribunal’s jurisdiction if the person
‘Committed, participated as accomplice, organized or directed others to commit the crime’ referred
to in Article 2.
5902. The genesis of Article 3 (1) (a) and (b)10829 is in Article 2 (3) of the 1997 International
Convention for the Suppression of Terrorist Bombings.10830 The following is clear:

•

Article 3 (1) (a) of the Statute mirrors Article 2 (3) (a) and (b) of the 1997 convention;

10828

The Secretary-General’s report refers to the Lebanese Criminal Code and ‘general criminal law principles’—
which normally means general principles of criminal law common to domestic legal systems.
10829
The Secretary-General’s report, at para. 26, states:
Under Article 3, paragraph 1, of the statute, all those who committed, participated as accomplice, organised
or directed others to commit the crime, or otherwise contributed to the commission of the crime, shall be
individually responsible. This is a reflection of the Lebanese Criminal Code and general criminal law
principles, evidenced, inter alia, by Article 2, paragraph 3, of the International Convention for the
Suppression of Terrorist Bombings of 1997 (General Assembly resolution 52/164, annex). Article 3,
paragraph 2, reflects the principle of command responsibility both under international law and national
criminal and military codes as more fully articulated in Article 28, subparagraph (b), of the Statute of the
International Criminal Court. Under Article 3, paragraph 3, obedience to superior order is no defence, but
may be considered in mitigation of punishment.
10830
As of the date of this judgment this convention had 170 State parties. Lebanon is not one and has not signed the
treaty. Article 2 provides (emphasis added):
1. Any person commits an offence within the meaning of this Convention if that person unlawfully and
intentionally delivers, places, discharges or detonates an explosive or other lethal device in, into or
against a place of public use, a State or government facility, a public transportation system or an
infrastructure facility:
(a) With the intent to cause death or serious bodily injury; or
(b) With the intent to cause extensive destruction of such a place, facility or system, where such
destruction results in or is likely to result in major economic loss.
2. Any person also commits an offence if that person attempts to commit an offence as set forth in paragraph
1 of the present article.
3. Any person also commits an offence if that person:
(a) Participates as an accomplice in an offence as set forth in paragraph 1 or 2 of the present
article; or
(b) Organizes or directs others to commit an offence as set forth in paragraph 1 or 2 of the
present article; or
(c) In any other way contributes to the commission of one or more offences as set forth in
paragraph 1 or 2 of the present article by a group of persons acting with a common purpose;
such contribution shall be intentional and either be made with the aim of furthering the general
criminal activity or purpose of the group or be made in the knowledge of the intention of the
group to commit the offence or offences concerned.
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•

Article 3 (1) (b) of the Statute comes directly from Article 2 (3) (c) of the 1997 convention;

•

Article 3 (1) (b) of the Statute is almost identical to Article 25 (3) (d) of the 1998 Rome
Statute of the ICC,10831 which, in turn, comes from Article 2 (3) (c) of the 1997 convention.

5903. The Statute’s Article 3 (1) (b) provides for individual criminal responsibility for a person
who has:
Contributed in any other way to the commission of the crimes set forth in article 2 of the
Statute by a group of persons acting with a common purpose, where such contribution is
intentional and is either made with the aim of furthering the general criminal activity or
purpose of the group or in the knowledge of the intention of the group to commit the crime.

5904. The wording of Article 3 (1) (a) and (b) of the Statute may represent a general principle of
law, given that this derives from a convention that has 170 State ratifications, and, additionally,
the Rome Statute, with its 123 State Parties. This provides evidence of opinio juris, but finding
consistent State practice is more challenging and beyond the scope of this judgment.
5905. However, the International Convention for the Suppression of Terrorist Bombings does
not define the elements of the modes of liability as set out in its Article 2 (3). Thus, even if it does
represent a general principle of law, these elements can be found only by examining the case law
of the international criminal courts and tribunals, and if relevant, national legislation and case law.
5906. Only Article 3 (1) (a) of the Statute is charged in the amended consolidated indictment.
But as it and Article 3 (1) (b) come directly—and together—from the 1997 convention, Article 3
(1) (b) is also relevant for determining which modes of liability apply to cases before the Special
Tribunal.
5907. The Lebanese Criminal Code does not contain a mode of criminal liability expressed
precisely as set out in Article 3 (1) (b) of the Statute. However, it is evident that Article 3 (1) (b)
also contains elements from three provisions of the Lebanese Criminal Code, namely the mental

10831
Adopted on 17 July 1998. It entered into force on 1 July 2002. Article 25 (3) (d) provides for individual criminal
responsibility for a person who, ‘In any other way contributes to the commission or attempted commission of such a
crime by a group of persons acting with a common purpose. Such contribution shall be intentional and shall either: (i)
Be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or
purpose involves the commission of a crime within the jurisdiction of the Court; or (ii) Be made in the knowledge of
the intention of the group to commit the crime’. Lebanon is neither a signatory nor State Party to the Rome Statute.
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element or mens rea set out in Articles 188 and 189 (intent) and the substantive offence in
Article 335, ‘Criminal associations’, which requires that two or more people enter into an
agreement to commit a felony.
5908. Article 3 (1) (a) also overlaps in part with some provisions in Chapter IV of the Lebanese
Criminal Code, under the heading ‘Responsibility’.10832 Specifically, Article 210 provides that a
person may only be sentenced to a penalty if they ‘consciously and willingly committed the act’
and Article 212 defines ‘the perpetrator of an offence’. Article 217—which is not charged in this
case—defines ‘instigator’. Finally, under sub-section 3 ‘Accomplices and concealers’, Articles
219 and 220 define these modes of liability.
5909. Article 3 (2) and (3) of the Statute provide for individual criminal responsibility of those
in superior and subordinate relationships. These principles derive from convention and customary
international law. International criminal courts and tribunals have found that the individual
criminal responsibility of military and other superiors for the conduct of their subordinates forms
part of customary international law.10833 The original modern statutory source of Article 3 (3)—
referring to a person acting pursuant to superior orders—is in the 1945 London Charter
establishing the International Military Tribunal, which sat in Nuremberg in 1945 and 1946.10834
The liability in Article 3 (2) mirrors that in Article 28 (b) of the Rome Statute—which provides

10832

This chapter is divided into three parts, namely, Part I ‘Responsible persons’ (Articles 210-222), Part II
‘Impediments to prosecution’ (Articles 223-248) and Part III ‘Grounds for exemption from penalty or for mitigation
or aggravation of penalty’ (Articles 249-269), and each part is further sub-divided.
10833
For example, Delalić andothers (Čelebići) Trial Judgment, paras 333-343; Delalić andothers (Čelebići) Appeal
Judgment, para. 195; Fofana and Kondewa Trial Judgment, para. 233; and the sources referred to by the ICTY and
SCSL. See also First interlocutory decision on applicable law, paras 43, 204-207, 210.
10834
1945 London Charter for the International Military Tribunal, Article 7, ‘The official position of defendants,
whether as Heads of State or responsible officials in Government Departments, shall not be considered as freeing them
from responsibility or mitigating punishment’ and Article 8, ‘The fact that the Defendant acted pursuant to order of
his Government or of a superior shall not free him from responsibility, but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires’. Article 6, ‘Responsibility of Accused’ of the 1946
Tokyo Charter for the Far East International Military Tribunal is in similar terms.
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liability for non-military superiors10835—which in turn comes from the London Charter, and the
ICTY and ICTR Statutes.10836
5910. The liability expressed in Article 3 (3)—stating that acting pursuant to an order does not
relieve a person of criminal responsibility but may be considered in mitigation of punishment—
comes directly from the wording of Article 7 (4) of the ICTY Statute and Articles 6 (4) of the
ICTR and SCSL Statutes and originally from Article 8 of the London Charter. This mode of
liability, for superior-subordinate relationships in respect of non-military superiors, does not
appear in the Lebanese Criminal Code. It is not charged and therefore is not relevant to the
amended consolidated indictment. The Lebanese Military Code also contains no equivalent for
military commanders. The wording of Article 3 (2) suggests that it encompasses superior
responsibility for both military and non-military superiors, unlike in the Rome Statute where the
responsibility is separated in two sub-sections.
5911. In summary, the modes of liability set out in Articles 3 (1) (a) and (b), (2) and (3) are
evidently concepts of criminal liability taken from international criminal law, customary law and
treaty law.
5912. Why Article 3 of the Statute includes modes of liability that are not in the Lebanese
Criminal Code is unclear and unexplained: the Secretary-General’s report provides no elucidation.
The most likely explanation in relation to Articles 3 (2) and (3) is that these modes were added to
allow the Special Tribunal’s Prosecutor to file an indictment alleging superior responsibility
against senior military or civilian officials where there was evidence that crimes within the Special

10835

Which provides:
With respect to superior and subordinate relationships not described in paragraph (a), a superior shall be
criminally responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her
effective authority and control, as a result of his or her failure to exercise control properly over such subordinates,
where:
(i) The superior either knew, or consciously disregarded information which clearly indicated, that the
subordinates were committing or about to commit such crimes;
(ii) The crimes concerned activities that were within the effective responsibility and control of the superior;
and
(iii) The superior failed to take all necessary and reasonable measures within his or her power to prevent or
repress their commission or to submit the matter to the competent authorities for investigation and
prosecution.
Article 28 (a) provides for the responsibility of military commanders.
10836
ICTY Statute, Art. 7 (2)-(4); ICTR Statute, Art. 6 (2)-(4). See also SCSL Statute, Art. 6 (2)-(4). Articles 86-87,
Additional Protocol I to the Geneva Conventions contain similar provisions with respect to military commanders.
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Tribunal’s jurisdiction had been committed by their subordinate(s), and that they had a legal duty
to prevent or punish those crimes. This would have been pursuant to customary law.
5913. And as for Article 3 (1) (a) and (b)? Maybe it was an intended association between the
attack on Mr Hariri—as a presumed terrorist attack caused by a large explosion—and the
International Convention for the Suppression of Terrorist Bombings. But, again this is
unexplained. Although the Secretary-General’s report notes the convention, it does not illuminate
its relevance to the Lebanese Criminal Code, which itself criminalises terrorist acts and how they
can be committed.
5914.

The modes of liability specified in Article 3 that do not appear in the Lebanese Criminal

Code clearly were intended to still apply to cases tried before the Special Tribunal. This is because
Article 2 of the Statute is expressed to be subject to the provisions of the Statute, which must
logically include Article 3. So to this extent Article 2 is subject to at least some parts of Article 3.
5915. But for the following reasons, this must be subject to overriding principles of international
human rights law and of criminal law, the most notable here being that of legality.
5916. Article 2 of the Statute, as noted, provides that the Special Tribunal is to apply the Lebanese
Criminal Code for the prosecution and punishment of the listed offences but ‘subject to the
provisions of this Statute’. The Articles of the Statute falling within the phrase ‘subject to the
provisions of this Statute’ would appear to be Article 3 ‘Individual criminal responsibility’,
Article 4 ‘Concurrent jurisdiction’, Article 5 ‘Non bis in idem’, Article 6 ‘Amnesty’, Article 16
‘Rights of the accused’ and Article 24 ‘Penalties’. The Statute’s remaining Articles concern either
procedural law or the operation of the Special Tribunal. The prosecution and punishment of
offences specified in Article 2—by reference to the Lebanese Criminal Code—therefore could not
be ‘subject to’ any of these remaining Articles.
5917. The only Articles within the phrase ‘subject to the provisions of this Statute’ relevant to
determining whether the Accused have participated in any offence charged in the amended
consolidated indictment are Article 3, ‘Individual criminal responsibility’, and Article 16, ‘Rights
of the accused’.
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5918. Article 16 shows that the Statute’s drafters intended international human rights standards
to apply in the Special Tribunal. It explicitly imports a number of these standards into the Special
Tribunal’s procedures. Article 16 (2) guarantees an accused person the right to a fair trial,
providing ‘The accused shall be entitled to a fair and public hearing, subject to measures ordered
by the Special Tribunal for the protection of victims and witnesses.’ Some specific guarantees are
then listed in Article 16 (3) and (4). But other relevant principles and their interpretation are found
in international human rights instruments and the decisions and comments of their courts and
committees, as well as those of international criminal courts and tribunals.
5919. The core feature of the principle of legality is that a person cannot be found guilty of a
crime if their conduct was not a crime under national or international law, in terms that were
foreseeable and accessible, at the time when the acts that could constitute the crime occurred. 10837
This is otherwise known as nullum crimen sine lege (no crime without law) or, in relation to
punishment, nullum poena sine lege (no punishment without law). The principle is expressly stated
in human rights treaties10838—including the ICCPR, to which Lebanon has been a party since
1972—and in Articles 1 and 6 of the Lebanese Criminal Code.10839 In addition, the Preamble to
Lebanon’s Constitution provides that Lebanon abides by, and that its Government ‘shall embody’
‘without exception’, the principles of, both the 1948 Universal Declaration of Human Rights and
the covenants of the UN generally.10840 The ICCPR is one such covenant.

10837

Milutinović and others Appeal decision on challenging jurisdiction, paras 37-40; Del Rio Prada Judgment,
paras 91-93; Scoppola Judgment, para. 99; Sunday Times Judgment, p. 24.
10838
For example, ICCPR, Art. 15; European Convention on Human Rights, Art. 7; American Convention on Human
Rights, Art. 9. See also the (non-binding) Universal Declaration of Human Rights, Art. 11 (2).
10839
Articles 1 and 6 relevantly state:
No penalty may be imposed and no preventive or corrective measure may be taken in respect of an offence
that was not defined by statute at the time of its commission. An accused person shall not be charged for acts
constituting an offence or for acts of principal or accessory participation, committed before the offence in
question has been defined by statute.
No penalty may be imposed that was not prescribed by statute at the time of commission of the offence.
Various other Articles in the same sub-chapter of the Lebanese Criminal Code, entitled ‘Temporal scope of application
of criminal law’, limit retrospective application of law to changes favourable to the accused, for example, Articles 4
and 10. Article 4 relevantly states ‘Any statute that amends the right to prosecute shall be applicable to offences
committed previously if it is more favourable to the accused.’ Article 10 relevantly states ‘Any new statute that amends
the enforcement of a penalty by changing its nature shall not be applicable to acts committed before its entry into force
unless it is more favourable to the accused or convicted person.’
10840
Lebanon, Constitution, Preamble, para. (B), which relevantly states that Lebanon is ‘a founding and active
member of the United Nations Organization and abides by its covenants and by the Universal Declaration of Human
Rights. The Government shall embody these principles in all fields and areas without exception’.
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5920. The principle of legality applies to both the elements of crimes and the modes of
liability.10841 Aiding and abetting is a mode of liability. As an example, the ICTY Appeals
Chamber, in

Milutinović held that:

This Tribunal must therefore be satisfied that the crime or the form of liability with which
an accused is charged was sufficiently foreseeable and that the law providing for such
liability must be sufficiently accessible at the relevant time, taking into account the
specificity of international law when making that assessment.

10842

And further, in referring specifically to joint criminal enterprise as a mode of liability:
In order to come within the Tribunal’s jurisdiction ratione personae, any form of liability
must satisfy three pre-conditions: (i) it must be provided for in the Statute, explicitly or
implicitly; (ii) it must have existed under customary international law at the relevant time;
(iii) the law providing for that form of liability must have been sufficiently accessible at
the relevant time to anyone who acted in such a way; and (iv) such person must have been
able to foresee that he could be held criminally liable for his actions if apprehended.

10843

5921. Retroactively criminalising a mode of liability, such as for example, that of a superior with
respect to the criminal actions of a subordinate—as set out in Article 3 (2) of the Statute—would
obviously infringe the principle of legality.
5922. The principle of in dubio pro reo is a long established general principle of law, including
of international human rights law, and derives from the presumption of innocence. 10844 The ICTY
Appeals Chamber, for example in

Galić, defined it in the following manner:

10841

Milutinović and others Appeal decision on challenging jurisdiction, para. 38, and paras 37-40; Nuon Chea and
Khieu Samphan Case 002/01 Appeal Judgment, para. 761. There, the Cambodian Supreme Court noted that it had
held in the Duch Appeal Judgement at para. 96 that ‘that fairness and due process concerns underlying the international
principle of legality require that charged offences or modes of responsibility be “sufficiently foreseeable and […]
sufficiently accessible [to the accused] at the relevant time”’. The Appeals Chamber reached the same conclusion but
without citing any authority nor providing any reasoning: First interlocutory decision on applicable law, para. 210,
stating only that, ‘Third, the principle of nullum crimen (in particular, its non-retroactive requirement) applies not only
to substantive crimes, but also to modes of criminal responsibility’.
10842
Milutinović andothers Appeal decision on challenging jurisdiction, para. 38.
10843
Milutinović andothers Appeal decision on challenging jurisdiction, para. 21. There are actually four rather than
three pre-conditions here.
10844
It is incorporated in the Statute and numerous treaties including the ICCPR, Article 14 (2). This is binding upon
Lebanon and recognised through the Preamble to its Constitution. Al Jadeed and Al Khayat Appeal Judgment, para.
169; Limaj and others Appeal Judgment, para. 21; Renzaho Appeal Judgment, para. 474; Galić Appeal Judgment,
para. 77; see also Barberà and others Judgment, para. 77; Tsalkitzis Judgment, para. 60; Delić Trial Judgment, paras
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The principle of in dubio pro reo dictates that any doubt should be resolved in favour of
the accused and encompasses doubts as to whether an offence has been proved at the
conclusion of a case.10845

5923. There is no doubt that it is an evidentiary principle requiring a court to exercise any
evidentiary doubt in favour of the Accused. This includes on findings required for a conviction,
such as the elements required to prove an offence. 10846 The ICC Appeals Chamber has interpreted
the principle to extend more generally to interpreting the definition of a crime, holding that:
The Appeals Chamber notes that the principle in dubio pro reo is encapsulated in article
22 (2) of the Statute as a general principle of criminal law to be employed, where ambiguity
arises, in the interpretation of the definition of a crime.10847

Article 22 (2) of the Rome Statute, under the general heading of ‘Nullum crimen sine lege’,
provides:
The definition of a crime shall be strictly construed and shall not be extended by analogy.
In case of ambiguity, the definition shall be interpreted in favour of the person being
investigated, prosecuted or convicted.

5924. The ICC Trial Chamber in Katanga and the ECCC Supreme Court Chamber have also
stated that it extends to interpreting the law after other methods of interpretation have not resolved
doubts.10848 One ICTY Trial Chamber, without using the term in dubio pro reo, held that an

23-24; Tendam Judgment, para. 37; Cleve Judgment, para. 52; Human Rights Committee General Comment No. 32,
para. 30, in particular the statement that ‘The presumption of innocence, which is fundamental to the protection of
human rights … ensures that the accused has the benefit of doubt’. For an example of the application of in dubio pro
reo in Lebanese courts, see Journalist Kamel Mroue Judgment, pp 1-2.
10845
Galić Appeal Judgment, para. 77, referring to Tadić appeal decision on additional evidence, para. 73, holding
that any doubt should be resolved in favour of the Appellant in accordance with the principle in dubio pro reo’; and
Delalić and others (Čelebići) Trial Judgement, para. 601, which states that at the ‘conclusion of the case the accused
is entitled to the benefit of the doubt as to whether the offence has been proved’.
10846
Limaj and others Appeal Judgment, para. 21; Delalić and others (Čelebići) Trial Judgment, para. 601; Naletilić
andMartinović Appeal Judgment, para.120, stating that ‘the existence of an armed conflict or its character has to be
regarded, in accordance with the principle of in dubio pro reo, as ordinary elements of a crime under customary
international law when applying Articles 2 and 3 of the Statute to the conduct at issue in this case’. See also para. 204.
10847
Gbagbo and Blé Goudé Appeal Judgment on prior recorded testimony, para. 83.
10848
Katanga Trial Judgment, para. 53 held, that ‘this principle only entails that, where doubt cast by an equivocal
term or phrase as to the exact meaning of a provision cannot be dispelled by the General Rule or supplementary means
of interpretation, it must be resolved in favour of the subject, in this case the Accused, and not in favour of the drafter,
who was unclear’. The Cambodian Supreme Court, in the Khieu Samphan appeal decision on release, at para. 31,
noted that ‘In so far as in dubio pro reo is applicable to dilemmas about the meaning of law, it must be limited to
doubts that remain after interpretation’. In the Im Chaem closing order, para. 26 the Co-Investigating Judges, held that
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ambiguity of interpretation of a criminal statute must be exercised in the Accused person’s
favour.10849
5925. ICTR chambers have resolved statutory ambiguity in an Accused person’s favour but
without specifically further defining the governing legal principle, other than as a general principle
of law.10850 Three Trial Chamber judgments decided, in the Accused’s favour, the difference in the
French and English versions of Article 2 (2) (a) of the ICTR Statute. In French it was ‘meurtre’
(murder) which legally requires an intention to kill, while in English it was ‘killing’ which includes
both intentional and unintentional homicides.10851
5926. The Appeals Chamber in its first interlocutory decision referred to a principle it termed
favor rei, or ‘in favour of the accused’, that requires that where a legal definition or rule is
ambiguous, the definition or rule must be interpreted in favour of the accused.10852 The Trial

‘in dubio pro reo has a residual role in the interpretation of legal provisions and its application is limited to doubts
that remain after the application of the standard rules of interpretation’. In Limaj and others Appeal Judgment,
Declaration of Judge Shahabuddeen, at para. 3, referred to US Supreme Court case law and noted, ‘Also, one recalls
the observation of the United States Supreme Court that there is a ‘familiar rule that, “where there is ambiguity in a
criminal statute, doubts are resolved in favor of the defendant”. Other judicial statements to that effect are legion. I
believe that the principle on which they rely is subsumed by the principle of in dubio pro reo. Such statements apply
that principle both to questions of fact and to questions of law.’ (Footnotes omitted). Judge Shahabuddeen, however,
did not note any of these ‘legion’ of judicial statements.
10849
Delalić andothers (Čelebići) Trial Judgment, para. 413. ‘The effect of strict construction of the provisions of a
criminal statute is that where an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning
which the canons of construction fail to solve, the benefit of the doubt should be given to the subject and against the
legislature which has failed to explain itself. This is why ambiguous criminal statutes are to be construed contra
proferentem.’
Its footnoted source is an English case, R. v. Wimbledon JJ, ex p. Derwent [1953] 1 QB 380, that neither mentions
contra proferentem nor the principle relied upon. That case simply decided as a jurisdictional matter that the offence
of overcharging rent was completed as of the date of signing a lease, and it was not a continuing daily offence. Thus,
the prosecution must bring the charge within a six month limitation period, namely from the date of signing the lease.
Further, contra proferentem is a civil law concept that according to Black’s Law Dictionary is ‘Used in connection
with the construction of written documents to the effect that an ambiguous provision is construed most strongly against
the person who selected the language’. Why Delalić used it in this manner is unclear.
10850
Akayesu Trial Judgment, para. 501; Kayishema and Ruzindana Trial Judgment, para. 103; Musema Trial
Judgment, para. 155.
10851
Although Kayishema and Ruzindana Trial Judgment found that there was ‘virtually no difference between the
two’ for the crime of genocide ‘as the term “killing” is linked to the intent to destroy in whole or in part’, para. 103.
10852
First interlocutory decision on applicable law, para. 32. It footnoted to six cases, namely Akayesu Trial Judgment,
paras 500-501; Krstić Trial Judgment, para. 502; Galić Appeal Judgment, paras 76-78; Limaj and others Appeal
Judgment, paras 21-22; DRC Victims application decision, para. 23; and Bemba confirmation decision, para. 31.
However, none of these cases mention the term favor rei. Akayesu held that given ‘the presumption of innocence of
the accused, and pursuant to the general principles of criminal law, the Chamber holds that the version more favourable
to the accused should be upheld’, para. 501. Krstić, at para. 502, applied ‘the principle that where there is a plausible
difference of interpretation or application, the position which most favours the accused should be adopted’. Both Galić
and Limaj applied the evidentiary principle of in dubio pro reo. In the first ICC case, the DRC Victims application
decision, a single judge noted that in dubio pro reo did not apply to victim’s participation applications, while in the
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Chamber, however, could not find the term used in any other international criminal law decisions
or judgments.10853
5927. The Trial Chamber has observed a clear trend in international criminal law in the years
since the Appeals Chamber’s decision to extend the traditional definition of in dubio pro reo from
one applying only to evidence, to one encompassing legal statutory interpretation after other means
of interpretation have resulted in ambiguity.10854 The Trial Chamber will therefore avoid the
uncertainty of the lesser known term of favor rei.
5928. The Trial Chamber accepts the extended definition of in dubio pro reo as both a general
principle and, as referred to in Rule 3 (A), a general principle of international criminal law and
procedure, as extending to interpreting legal ambiguity in an Accused person’s favour, after first
exploring other means of statutory interpretation.
5929. Rule 3 (A) specifies that in interpreting the Rules, the Chambers apply, ‘in order of
precedence’, the codified principles of interpretation set out in Articles 31-33 of the 1969 Vienna
Convention on the Law of Treaties,10855 ‘international standards on human rights’, ‘the general
principles of international criminal law and procedure’ and ‘as appropriate’ the Lebanese Code of
Criminal Procedure, to the proceedings.
5930. Under Rule 3 (B), any remaining ambiguity must be resolved by an interpretation
considered the most favourable to a suspect or accused person. However, there is no provision
equivalent to Rule 3, in either the Rules or the Statute, listing and specifying the order of
precedence between the principles the Chambers must apply in interpreting the Statute or the
applicable or relevant Lebanese legislation.

second, the Bemba Pre-Trial Chamber simply confirmed that the principle applies at all stages of the judicial
proceedings, including the confirmation stage. Some footnoted cases do not support the proposition in the text.
10853
Each of the Prosecution, Oneissi Defence and Sabra Defence used the term favor rei for this principle. Prosecution
closing submissions, T. 13 September 2018, pp 69-71, 73, 75-76; Oneissi Defence final trial brief, para. 646; Sabra
Defence final trial brief, para. 801. The Ayyash and Merhi Defence refer only to the evidentiary form of the principle,
adopting the term ‘in dubio pro reo’, see Ayyash Defence final trial brief, paras 9, 11; Merhi Defence final trial brief,
para. 82.
10854
One ICTY Trial Chamber, the Stakić Trial Judgment, rejected this approach as only applying to the establishment
of facts, para. 416; as did that chamber’s presiding judge in Limaj and others Appeal Judgment, Partially Dissenting
and Separate Opinion and Declaration of Judge Schomburg, paras 15-20.
10855
Adopted 23 May 1969.
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5931. So how should a provision as fundamental to the Special Tribunal’s existence and operation
as Article 3 (1) (a) be interpreted? Does it mean that the Special Tribunal may apply either
international or Lebanese modes of individual criminal liability to the prosecution of offences, or
both? And which prevails—or is to be preferred—in the event of an overlap? Obviously the Trial
Chamber must interpret it in light of the general principles of criminal law and international human
rights law mandated in Article 16 (2)—both those specified in the Article and any others which
are necessary to ensure that accused persons receive a fair trial.
5932. But what would apply if, say, the elements of aiding and abetting an offence accepted in
international criminal law were more favourable to an accused person than those specified in the
Lebanese Criminal Code, yet the crime charged and its mode of commission were clearly part of
Lebanese law in 2004 and 2005? Meaning that no issue of legality could arise.
5933. To answer these questions, the Trial Chamber must examine the relevant parts of the
Lebanese Criminal Code and if necessary international criminal law, but within the framework of
the Statute and applicable general principles of international human rights law and of criminal law.
5934. And to understand how the relevant provisions of the Code—those that define both the
modes of criminal liability and the substantive crimes with which the Accused are charged—are
usually interpreted, the Trial Chamber has also surveyed the decisions of Lebanese courts on those
provisions.
5935. The Trial Chamber is not obliged to follow any Lebanese judicial interpretation of the
applicable Lebanese Criminal Code provisions. The Special Tribunal’s Statute does not mandate
this. Further, the Lebanese legal system contains no formal doctrine of stare decisis, or binding
precedent, under which courts should adopt interpretations of the law consistent with their previous
decisions, and in which the decisions of ‘superior’ courts bind courts that are lower in the judicial
hierarchy. Lebanese judicial decisions, however, provide some guidance as to the interpretation of
the applicable provisions of the Code. Therefore, in general, the Trial Chamber has sought to
interpret and apply those provisions consistently with those decisions.
5936. As an interpretative aid, the Trial Chamber has also examined the two interlocutory
decisions of the Appeals Chamber on the applicable law.
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6.

The Appeals Chamber’s interlocutory decisions on the applicable law

5937. The Appeals Chamber has issued two interlocutory decisions in relation to the law
applicable to the Special Tribunal. Both interpret the applicable law.
(a)

Background to the decisions

5938. The Prosecutor submitted an initial indictment, but only against Mr Ayyash, to the PreTrial Judge on 17 January 2011. Four days later, on 21 January 2011, using Rules 68 (G) and
176 bis to obtain guidance ‘that he deems necessary in order to examine and rule on the
indictment’10856 the Pre-Trial Judge submitted 15 questions on the interpretation of Articles 2 and
3 of the Statute to the Appeals Chamber.10857 No indictments had then been confirmed against any
accused and, consequently, no accused persons were represented or made submissions to the
Appeals Chamber.
5939. The Appeals Chamber rapidly dealt with the matter, receiving submissions from the
Prosecutor and Head of Defence Office on 31 January and 4 February 2011, holding an oral
hearing on 7 February 2011 and receiving two amicus curiae filings on 11 February 2011. Five
days later, on 16 February 2011, it issued its 153-page, 452-footnote ‘Interlocutory Decision on
the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging’. 10858
5940. In its decision and to define particular offences and modes of liability applicable to the
Special Tribunal’s proceedings, the Appeals Chamber surveyed the Lebanese case law and some
pertinent sources of international law. On 18 October 2017, the Appeals Chamber issued a second
similar interlocutory decision,10859 in response to questions the Pre-Trial Judge had submitted to
examine and rule on an indictment in a connected case.
5941. In the first decision, the Appeals Chamber adopted several ‘general principles of
interpretation’,10860 which it affirmed in its second decision.10861

10856
10857
10858
10859
10860
10861

Rule 68 (G).
Pre-Trial Judge 21 January 2011 order on preliminary questions to the Appeals Chamber.
First interlocutory decision on applicable law.
Second interlocutory decision on applicable law.
First interlocutory decision on applicable law, paras 6, 17-41.
Second interlocutory decision on applicable law, paras 15-24.
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5942. In essence, these combine international law principles concerning the construction of
treaties, principles concerning criminal law and processes that are enshrined in international human
rights law, such as legality, and principles derived or adapted from other sources, both international
and domestic. The Appeals Chamber proposed that these be used to resolve overlaps or tensions
between Lebanese law on the one hand and international law, including the Statute, on the other.
These principles are examined in more detail below.
(b)

Are these decisions binding on the Trial Chamber?

5943. A preliminary issue—arising from closing submissions in the case—is whether these two
decisions, issued in the absence of reasoned arguments from counsel for any Accused persons, or
the Legal Representatives of Victims, are binding on the Trial Chamber. The short answer is that
they are not.
5944. The Trial Chamber first briefly addressed this issue in its decision under Rule 167 delivered
in court on 7 March 2018, finding that Mr Oneissi had a case to answer at the close of the
Prosecution case.10862 It found that the first interlocutory decision was not necessarily legally
binding and effectively is an advisory opinion, stating:
The Trial Chamber does not consider itself necessarily bound by this interlocutory Appeals
Chamber decision. The decision was made before an indictment was confirmed and before
Defence counsel had been assigned to act for the indicted accused persons. And,
additionally, the Appeals Chamber was issuing what is effectively an advisory opinion to
assist the Pre-Trial Judge in deciding whether to confirm the indictment against the
suspects and on what charges.10863

The Trial Chamber did not refer to the second interlocutory decision in its decision under Rule 167.

10862

Rule 167 provides:
(A) At the close of the Prosecutor’s case, the Trial Chamber shall, by oral or written decision and after hearing
submissions of the Parties, enter a judgement of acquittal on any count if there is no evidence capable of
supporting a conviction on that count.
(B) The Prosecutor may appeal any judgment of acquittal under this Rule. Rule 177 (A) (i) and (B) and Rules
182 and 186 shall apply mutatis mutandis to such an appeal.
For the procedural history of this application, see Annex A ‘Procedural history’, (13) (e) ‘Rule 167 motion for acquittal
at the end of the Prosecution case’.
10863
Rule 167 decision, p. 42.
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5945. Counsel for Mr Oneissi submitted in their closing submissions that the Trial Chamber was
legally bound to follow the Appeals Chamber’s first interlocutory decision.10864 They had not
argued this in their Rule 167 submissions. The Ayyash Defence may have implicitly adopted this
submission, by stating that regarding counts 6 to 9 of the amended consolidated indictment,
containing the complicity charges against the three Accused other than Mr Ayyash, it ‘defers to
the arguments of counsel for Mr Merhi, Mr Sabra and Mr Oneissi in their respective closing
submissions’.10865 The Merhi Defence assumed that the first interlocutory decision was binding on
the Trial Chamber,10866 as did the Sabra Defence in parts of its final trial brief. 10867
5946. The Prosecution took no position on this issue. Prosecution counsel confirmed this during
closing submissions, stating regarding the Appeals Chamber’s first interlocutory decision, ‘we
have not taken position on the binding nature or not of that decision.’10868 The Prosecutor,
Mr Farrell, subsequently submitted orally:
in terms of your last question, implied or otherwise, whether or not you were bound by the
Appeals Chamber decision. I would submit that the wording of the Appeals Chamber
decision is fairly strongly worded that this Court and the Pre-Trial Judge are to follow the
Appeals Chamber's decision. Now, recognizing –
PRESIDING JUDGE RE: On a case-by-case basis I think were the words they used and
we might have to interpret it.
MR. FARRELL: Yes, I accept that. And I also recognize that there has been no ruling,
similar to -- if I may look to the ICTY, to the Aleksovski Appeals Chamber decision on
stare decisis, though the language seems to be quite clear from the Appeals Chamber. But

10864

Oneissi Defence final trial brief, para. 647; Oneissi Defence closing submissions, T. 20 September 2018, pp 101,
103-120.
10865
Ayyash Defence final trial brief, para. 712; F3318, Joint Defence Submissions on Lebanese Law,
8 September 2017, paras 13, 15 (where the Defence stated, in summary, that given the absence of significant updates
or changes to Lebanese law, the First interlocutory decision on applicable law ‘continues to apply as the controlling
law’ on both the elements of the offences and the modes of liability).
10866
Merhi Defence final trial brief, paras 403, 412, 481.
10867
Sabra Defence final trial brief, paras 802, 804, 811, 817, 819, 823, 825-826, 833. Note however Sabra Defence
final trial brief, para. 810, referring to the situation if the Trial Chamber ‘should be minded’ to apply the First
interlocutory decision on applicable law.
10868
Prosecution closing submissions (counsel Mr D. Kinnecome), T. 11 September 2018, p. 112.
Case No. STL-11-01/T/TC

1942 of 2642

18 August 2020

R333928

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

if on a case-by-case basis, including based on this area that you've identified that this Court
must address, then it may be open to you to do so.10869

The Trial Chamber interprets this submission from the Prosecutor as suggesting, at most, that the
Appeals Chamber considers that the first interlocutory decision on applicable law legally binds the
Pre-Trial Judge and Trial Chamber—not as an acceptance that that view is correct.
5947. For the following reasons, the Trial Chamber maintains the view it expressed in the
Rule 167 decision that these decisions are not binding although it considers, as a matter of policy,
that it should generally follow them. It is emphasised that the Appeals Chamber, in issuing its two
interlocutory decisions, was not exercising its statutory appellate function as set out in Article 25
of the Statute.
5948. In the ordinary course of legal proceedings, Rules 68 (G) and 176 bis aside, the Trial
Chamber is responsible for making both legal and factual findings at first instance regarding all
matters arising in the case, other than those for which the Pre-Trial Judge is responsible. The
Appeals Chamber, on the other hand, has appellate jurisdiction over specific alleged errors in those
findings, as raised by the Parties or participants in an appeal. Therefore, ordinarily the Trial
Chamber is the first chamber to make the legal findings necessary to adjudicating a case, while the
Appeals Chamber is the second. The Appeals Chamber does so within the framework created by
the Trial Chamber’s existing decision, the alleged errors raised by the appellant(s), the applicable
standard of appellate review and, where applicable, the questions certified for appeal by the Trial
Chamber or, where applicable, the Pre-Trial Judge.
5949. The Special Tribunal’s legal framework provides for this ordinary distribution of roles
between the Trial and Appeals Chambers. The Rules empower and oblige the Trial Chamber to
make numerous fundamental legal determinations even during the pre-trial stage, before the case
has been formally assigned to it. For example, Rule 90 (A) (i)-(iii) makes the Trial Chamber
responsible for determining preliminary motions on challenges to jurisdiction, alleged defects in
the indictment or requests for severance of counts or trials. In addition, under Rule 89 (E), the PreTrial Judge may ‘refer any matter to the Trial Chamber for adjudication’. The Appeals Chamber
itself has confirmed that referrals under Rule 89 (E) could include issues as fundamental as

10869

Prosecution closing submissions, T. 13 September 2018, p. 79.
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challenges to the legality of the Special Tribunal.10870 Moreover, after assignment of the case to
the Trial Chamber, Rule 126 (B) allows it to adjudicate any matter brought before it by a Party’s
interlocutory motion. Only after the Trial Chamber has made findings on such a matter can they
be challenged on interlocutory appeal before the Appeals Chamber. 10871 This same distribution of
roles, in two layers of decision making regarding both legal and factual issues, also exists when
adjudicating the Accused’s alleged guilt.10872
5950. It is therefore highly exceptional that Rules 68 (G) and 176 bis empower the Appeals
Chamber, on the Pre-Trial Judge’s request, to be the first judicial entity to make certain legal
findings in a case, rather than reviewing the correctness of legal findings already made by another
judge or chamber. That is, these Rules exceptionally give the Appeals Chamber a function that is
neither appellate nor review. Moreover, if—contrary to the view expressed here—the Appeals
Chamber’s Rule 68 (G) legal findings were binding on the Trial Chamber, the Appeals Chamber
would not only be the first entity to make these findings but indeed the only one to do so. Only the
Appeals Chamber itself is explicitly empowered to reconsider those findings, upon a Party’s
application,10873 and it may refuse to do so as it did in this case. This raises the question of whether
this is incompatible with the right to appeal mandated in various international human rights law
instruments.
5951. The standard of review, as set out in the Special Tribunal’s Statute and Rules and as
confirmed by the Appeals Chamber in interlocutory appeals with reference to the case law of other
international criminal courts and tribunals, is also instructive with regard to the respective roles of
the Trial Chamber and the Appeals Chamber.10874 The Appeals Chamber may review alleged errors
of law invalidating a decision and alleged errors of fact that have occasioned a miscarriage of
justice, as raised by an appellant, and, where applicable, as certified by the Trial Chamber. 10875 An
appeal is not a de novo review and, therefore, the Appeals Chamber would not ordinarily entertain

10870

Decision on the Defence Appeals against the Trial Chamber jurisdiction, para. 20.
Rules 90 (B), 126 (C); Decision on the Defence Appeals against the Trial Chamber jurisdiction, para. 20.
10872
Rule 176 (A); Statute, Art. 26 (A).
10873
Under Rule 176 bis (C).
10874
Rule 176 (A); Statute, Art. 26 (A); for example, Decision on the Defence Appeals against the Trial Chamber
jurisdiction, paras 9-10; Appeal decision on legality of transfer of call data records, paras 21-22; Interlocutory appeal
decision on the death of Mr Badreddine and termination of proceedings, paras 26-27; see also Al Jadeed and Al Khayat
Appeal Judgment, paras 12-16.
10875
Rules 90 (B), 126 (C), 176 (A); Statute, Art. 26 (A).
10871
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arguments which simply put forward a different interpretation of the applicable law to that adopted
by the Trial Chamber. Rather, it is necessary to show that the Trial Chamber erred in making the
contested legal finding.10876
5952. Nothing in the Special Tribunal’s Statute, Rules of Procedure and Evidence or other
relevant instruments such as Security Council resolution 175710877 provides that an interlocutory
decision made under Rule 68 (G) and Rule 176 bis would bind the Trial Chamber. Likewise,
neither the Statute nor the Rules provide that Appeals Chamber decisions bind the Pre-Trial Judge
and Trial Chamber in matters not the subject of a direct appeal. And, it is stressed, the decision
was not an appellate one.
5953. As no other international criminal courts and tribunals have a process equivalent to that in
Rules 68 (G) and 176 bis there is no international case law on the legal status of such interlocutory
decisions. The Appeals Chamber recognised this, noting in its first interlocutory decision, ‘This
procedure, sometimes encountered in civil proceedings of some countries, is less common in the
context of criminal proceedings’10878 and further, in July 2012, in dismissing a Defence application
for reconsideration, after the assignment of counsel to represent the four Accused:
We have taken note of the argument that neither Lebanese law nor that of other domestic
or international jurisdictions provides a similar procedure to the one provided under
Rules 68 (G) and 176 bis. Contrary to the argument of counsel for Mr Badreddine,
however, the Tribunal is not “bound” by the practice of these jurisdictions … The Tribunal
… is unique in the sense that it is a court of an international nature that is applying Lebanese
domestic law. Accordingly, the Tribunal must be able to adapt its unique framework to the
specific challenges it faces.10879

5954. And, significantly, unlike at other international criminal courts and tribunals there are no
Special Tribunal appellate decisions holding that all Appeals Chamber decisions are binding on
the Pre-Trial Judge and the Trial Chamber—and by extension, Contempt Judges or Contempt

10876

For example, Prlić andothers Appeal decision on document presentation in cross-examination, para. 16 and case
law cited in fns 60-62; Rutaganda Appeal Judgment, para. 505 (see also paras 18-19); Akayesu Appeal Judgment,
para. 177.
10877
Which annexes the Agreement on the establishment of the Special Tribunal for Lebanon.
10878
First interlocutory decision on the applicable law, para. 8.
10879
Appeals Chamber decision on Defence requests for reconsideration of First interlocutory decision on applicable
law, para. 36 (emphasis added).
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Appellate Panels—in matters not the subject of a direct appeal.10880 No other Special Tribunal
decision or governing statutory instrument imposes the doctrine of stare decisis, or binding
precedent, on these other chambers in such matters, either.
5955. Rules 68 (G) and 176 bis by their nature plainly establish a preliminary rather than a final
process—including obliging the Appeals Chamber to issue its decision ‘without prejudging the
rights of any accused.’10881
5956. Moreover, the two Appeals Chamber decisions bear the title ‘Interlocutory Decision’. An
interlocutory decision—as opposed to an appeal from an interlocutory decision—is by its nature
necessarily not a final decision on the merits of an issue. To hold otherwise would mean that the
issue was res judicata between the parties.10882 But there were no ‘parties’ to the decision. The
only ‘Party’ to those proceedings within the meaning of Rule 2 was the Prosecutor.

10880
The ‘Aleksovski Appeals Chamber decision on stare decisis’ to which the Prosecutor referred in his closing
submissions (T. 13 September 2018, p. 79) was part of an ICTY Appeals Chamber judgment and addressed only the
question of whether the previous decisions of the ICTY Appeals Chamber are binding on an ICTY Trial Chamber or
the ICTY Appeals Chamber itself. Aleksovski Appeal Judgment, para. 113, where the Appeals Chamber found that
the ratio decidendi of its decisions binds ICTY Trial Chambers due to the Appeals Chamber’s jurisdiction to hear
appeals from Trial Chamber decisions, as set out in the ICTY Statute, and the importance of having certainty and
predictability in the law’s application and the accused’s right to have like cases treated alike. See also Aleksovski
Appeal Judgment, para. 107, where the Appeals Chamber found that, ‘in the interests of certainty and predictability,
[it] should follow its previous decisions, but should be free to depart from them for cogent reasons in the interests of
justice’. See further Aleksovski Appeal Judgment, paras 92-111. Similarly, the IRMCT Appeals Chamber has stated
that it considers itself ‘bound to interpret the Statute and the Rules in a manner consistent with the jurisprudence of
the ICTR and the ICTY. Consequently, while not bound by the jurisprudence of the ICTR or the ICTY, the Appeals
Chamber is guided by the principle that, in the interests of legal certainty and predictability, it should follow previous
decisions of the ICTR or the ICTY Appeals Chambers and depart from them only for cogent reasons in the interests
of justice’, Semanza decision on access and review, para. 15 (internal footnotes omitted). The position in the ICC is
different. The Rome Statute, Article 21 (2), relevantly provides that ‘The Court may apply principles and rules of law
as interpreted in its previous decisions’ (emphasis added). The word ‘may’ in Article 21 (2), rather than ‘shall’ which
is used in Article 21 (1), suggests that the ICC is not bound by its previous decisions. This is how ICC chambers to
date have interpreted Article 21 (2). For example, Gbagbo and Blé Goudé decision of 31 July 2015, para. 14, stating
(internal footnotes omitted): ‘Article 21 (2) of the Statute provides that “[t]he Court may apply principles and rules of
law as interpreted in its previous decisions”. Thus, the Appeals Chamber is not obliged to follow its previous
interpretations of principles and rules of law through binding stare decisis; rather it is vested with discretion as to
whether to do so. In this respect, the Appeals Chamber has previously stated that absent “convincing reasons” it will
not depart from its previous decisions. Thus, in principle, while the Appeals Chamber has discretion to depart from
its previous jurisprudence, it will not readily do so, given the need to ensure predictability of the law and the fairness
of adjudication to foster public reliance on its decisions’.
10881
Rule 176 bis (A).
10882
‘A thing adjudicated’, Black’s Law Dictionary, explaining that ‘The three essential elements are (1) an earlier
decision on the issue, (2) a final judgment on the merits and (3) the involvement of the same parties, or parties in
privity with the original parties’.
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5957. The Head of Defence Office ‘appeared’ and made submissions, but did not, and could not,
represent any ‘Party’. The general protection of ‘the rights of the defence’—the Head of Defence
Office’s function, as specified in Article 13 (2) of the Statute—does not necessarily coincide with
the interests of the Defence of an individual accused person. The defence of the various Accused
persons may differ—and sometimes strongly, and even for strategic litigation reasons—on the law
and its interpretation. The views of the Head of Defence Office in filing submissions under Rule
176 bis cannot be seen as representing those of the defence of an individual accused person.
Neither can those of amicus curiae briefs filed under the auspices of the Head of Defence Office.
5958. The Appeals Chamber also emphasised that it issued its first interlocutory decision without
having seen the indictment.10883 And it further acknowledged that it was making its legal findings
in the abstract, ‘without any reference to facts’.10884 Moreover, it issued the first interlocutory
decision without having the benefit of submissions from all Parties or the Legal Representatives
of Victims—in fact, before Defence counsel had even been appointed and before any victims were
participating in the case.10885 In effect, the Appeals Chamber was making a purely abstract legal
ruling without the benefit of pleaded material facts which could have focused its attention more
pointedly onto the relevant issues. And at that stage of the proceedings, the Prosecutor had
submitted an indictment only against Mr Ayyash.
5959. In 2012, after Defence counsel were appointed to represent the then four Accused, they
sought reconsideration of that interlocutory decision.10886 The Appeals Chamber refused the
applications, holding:

10883

First interlocutory decision on applicable law, para. 8; Appeals Chamber decision refusing request to submit
preliminary questions on applicable law after confirmation of indictment, para. 29.
10884
Second interlocutory decision on applicable law, para. 11, citing First interlocutory decision on applicable law,
paras 8, 10. See also the paragraphs of the Appeals Chamber decision refusing request to submit preliminary questions
on applicable law after confirmation of indictment and Appeals Chamber decision on Defence requests for
reconsideration of First interlocutory decision on applicable law referred to in second interlocutory decision on
applicable law, fn. 11.
10885
As summarised in Decision denying Head of Defence Office certification to appeal (Lebanese criminal law),
paras 1-2, 4; Rule 167 decision, p. 42; Appeals Chamber decision on Defence requests for reconsideration of first
interlocutory decision on applicable law, para. 38 (as to fact that decisions under Rule 176 bis are issued in absence
of Defence counsel).
10886
F0293, Sabra Motion for Reconsideration of Rule 176 bis Decision—“International Terrorism”, 13 June 2012;
F0294, Request for Reconsideration of the Interlocutory Decision on the Applicable Law Rendered by the Appeals
Chamber on 16 February 2011, 13 June 2012; F0295, Defence for Salim Jamil Ayyash’s Joinder in the Defence for
Mustafa Amine Badreddine’s “Requête en réexamen de la décision préjudicielle sur le droit applicable rendue par la
Chambre d’appel le 16 fevrier 2011”, 13 June 2012; F0296/COR, Corrected Version of the “Request by the Oneissi
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It will still be for the Trial Chamber to apply and shape the relevant legal principles in the
light of the charges contained in the indictment and the evidence adduced by the parties.
This judgment will be subject to an appeal and the Appeals Chamber will revisit any legal
issue that might be raised by such an appeal under Article 26 of the Statute.10887

There, the Appeals Chamber also stated, ‘the Trial Chamber’s task of trying the facts on the case
and applying the underlying legal principles in light of the evidence is not impacted by the holdings
of the Interlocutory Decision’10888 and ‘we reject the arguments that “the Appeals Chamber
deprives the Trial Chamber of the power to develop its own interpretation of the law”’. 10889
5960. This second statement on its face appears to defeat the apparent policy purpose of the Rule
68 (G)/176 bis procedure, namely, to settle the law before the pre-trial or trial phases of the
proceedings. However, another interpretation is that of the Appeals Chamber implicitly
recognising the limitation of attempting to settle such fundamental legal issues to finality in the
absence of an indictment, facts, accused persons or Parties as contradictors, and hence its obvious
non-binding nature.
5961. Moreover, and most significantly, without an indictment and hence the pleading of material
facts setting out the case against an accused, delineating in the abstract the extent of an accused
person’s legal liability is difficult. A pertinent example in this instance is the degree of knowledge
that an accused person must have of an intended crime before they can be held legally liable as an
accomplice under Articles 219 (4) and (5) of the Lebanese Criminal Code. The Appeals Chamber
did not address this fundamental issue in either interlocutory decision.
5962. The Appeals Chamber has not ruled on the legal status of its decisions under Rule 176 bis.
Instead, it has described their purpose as providing guidance and clarification 10890—both of which

Defence for Reconsideration of the Interlocutory Decision on the Applicable Law of 16 February 2011” dated 13 June
2012, 21 June 2012.
10887
Appeals Chamber decision on Defence requests for reconsideration of first interlocutory decision on applicable
law, para. 37 (footnotes omitted, emphasis added).
10888
Appeals Chamber decision on Defence requests for reconsideration of first interlocutory decision on applicable
law, para. 43.
10889
Appeals Chamber decision on Defence requests for reconsideration of first interlocutory decision on applicable
law, fn. 85.
10890
For example, First interlocutory decision on applicable law, paras 7, 11 (specifically the statement, ‘It is the
responsibility of the Appeals Chamber to accomplish this task by stating the applicable law in the clearest and most
coherent way possible’), 297; Second interlocutory decision on applicable law, paras 10, 82-83, 93; Appeals Chamber
decision refusing request to submit preliminary questions on applicable law after confirmation of indictment, para. 27.
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are typical functions of an advisory opinion, although the Appeals Chamber does not use that
term.10891 The Appeals Chamber has also stated that these decisions serve to avoid the risk of the
Pre-Trial Judge or Trial Chamber adopting an interpretation of the law contrary to the Appeals
Chamber’s,

with

consequent

prejudice

to

the

Parties

and

unreasonable

delay in

the

proceedings.10892 However, the consequent prejudice could actually flow in the other direction; an
Accused, who was not a party to the Rule 176 bis proceedings, could be prejudiced by an abstract
ruling on a fundamental legal issue on which they had no chance to be heard.
5963. The Trial Chamber therefore maintains as a matter of policy, meaning effective judicial
management which is consistent with the rights of the Accused to a fair trial and the Prosecution’s
interest in the process and that of the participating victims, that although not legally bound to do
so, it should generally follow the interpretation of the law of the first interlocutory decision unless
cogent reasons exist not to. The Trial Chamber may depart from that interpretation if required in
the interests of justice to ensure a fair trial,10893 for example if the Appeals Chamber patently or
manifestly erred in law. This would constitute persuasive reasons, or to use another term, cogent
reasons in the interests of justice,10894 for the Trial Chamber not to follow the Appeals Chamber’s
legal findings.
5964. In the circumstances—most especially the lapse of time between the Appeals Chamber’s
first decision, issued three years before the trial began, and almost seven and a half years before it

10891

See further the characterisation of decisions issued under Rule 176 bis in ‘Appeals and Enforcement’ in Cassese’s
International Criminal Law, p. 394 (describing them as an ‘innovative form of appellate advisory opinion’); Webb
2014, p. 90, fn. 8; Michel 2014, p. 29. Compare, Gillet and Schuster 2011, pp 991-997. The Sabra Defence cited this
in its submissions on terrorism, referred to later. The authors describe the First interlocutory decision on applicable
law as ‘more akin to an advisory opinion than to a regular interlocutory decision’ and the Rule 176 bis procedure as
an ‘advisory procedure’, but also state the decision has ‘final effect’. They are very critical of both the Rule 176 bis
procedure and the content of the decision.
10892
Second interlocutory decision on applicable law, para. 11; see also the similar comment in the First interlocutory
decision on applicable law, para. 9. On the need for expedition in the Special Tribunal’s proceedings, see Statute,
Arts 16 (4) (c), 18 (2), 21 (1) and 28 (2).
10893
For example, Arts 16 (2), 17, 21 (2), 21 (4) and 28 (2) of the Statute. See also Decision on the Legal
Representatives’ application to call evidence, para. 18 and accompanying footnote. Regarding the concept of the
interests of justice specifically, see footnote 24 of that decision.
10894
Aleksovski Appeal Judgment, paras 107-111, considering stare decisis. See also Semanza decision on access and
review, para. 15.
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closed—the Trial Chamber is of the view that the interests of justice required it to examine for
itself the Lebanese case law cited by the Appeals Chamber. 10895
5965. Due to the passage of time since the Appeals Chamber issued its first interlocutory decision
and as a matter of fairness to the Parties and the participating victims, 10896 the Trial Chamber, on
27 July 2017, sought written submissions from the Parties and the Legal Representatives of
Victims concerning the Lebanese law applicable in the proceedings, in anticipation of the close of
the Prosecution’s case.10897 The Parties provided their submissions in September 2017, with the
Prosecution and the Defence of the four Accused jointly submitting that the applicable law was
that set out in the Appeals Chamber’s first interlocutory decision on the applicable law. The Legal
Representatives of Victims made no express submissions on this point.10898
5966. The Trial Chamber has conducted its own research to identify and examine relevant
Lebanese decisions issued after February 2011—particularly decisions on accomplice liability, as
examined below—but has found no relevant change, favouring the Accused, to Lebanese law. 10899
This research has also enhanced the Trial Chamber’s own understanding of how Lebanese courts
interpret the applicable law.

10895

The apparent haste in the Appeals Chamber issuing its first decision 12 days after receiving the Prosecution’s and
Defence Office’s written submissions is another reason to review the underlying source material. Additionally, some
critical academic opinion that examined that source material and found some errors was another reason for the Trial
Chamber to review it for itself. See Saul LJIL 2011; Saul amicus curiae brief 2011; Saul 2013; Gillet and Schuster
2011, for example, pp 1011-1014, 1018; Cryer and others 2014, p. 341.
10896
Given the absence of the Accused and participating victims when the First interlocutory decision on applicable
law was issued.
10897
Order to file submissions and observations on Lebanese law. See also Decision denying Head of Defence Office
certification to appeal (Lebanese criminal law), paras 3-4.
10898
All Parties submitted in effect that the Trial Chamber could continue to rely on the interpretation of Lebanese law
set out in the First interlocutory decision on the applicable law. F3317, Prosecution Submissions pursuant to the Trial
Chamber’s Order of 27 July 2017, 8 September 2017; F3329, Prosecution Response to the ‘Observations proprio motu
du Chef du Bureau de la Défense suite à l’Ordonnance de la Chambre de Première Instance du 27 juillet 2017 relative
au droit applicable’, 18 September 2017 (see especially para. 7); F3318, Joint Defence Submissions on Lebanese
Law, 8 September 2017 (see especially paras 13, 15). The Legal Representatives of Victims made no express
submissions about the appropriateness of reliance on the First interlocutory decision on applicable law but cited that
decision, apparently with approval, in their submissions on terrorism specifically. Legal Representatives of Victims
final trial brief, paras 59-61, 63-64.
10899
In fact, no Party identified any significant change in Lebanese law after the First interlocutory decision on
applicable law was issued. F3329, Prosecution Response to the ‘Observations proprio motu du Chef du Bureau de la
Défense suite à l’Ordonnance de la Chambre de Première Instance du 27 juillet 2017 relative au droit applicable’,
18 September 2017, para. 7; F3318, Joint Defence Submissions on Lebanese Law, 8 September 2017, paras 13, 15.
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(c)

The Appeals Chamber’s reasoning in interpreting the Special Tribunal’s
applicable law
i.

Interpretative principles

5967. The Appeals Chamber in its 2011 interlocutory decision was faced with reconciling an
apparent conflict between Article 2 in the Statute, which explicitly provides that the Special
Tribunal must apply the Lebanese Criminal Code but ‘subject to the provisions of this Statute’ and
Article 3. This was because Article 3 introduces modes of liability for committing offences that
were directly specified not in the Lebanese Criminal Code but rather in Articles 25 and 28 of the
Rome Statute—as referred to in Article 3 (1) (b), (2) and (3). But, as noted above, this was not the
case for Article 3 (1) (a) which reflected the Lebanese law.
5968. The Appeals Chamber adopted several different approaches to resolve this issue of
interpretation. Ultimately, it held that any conflict between international and Lebanese provisions
on the liability of an accomplice should be resolved in favour of the Accused. Along the way, it
held that consonant with international law on the interpretation of treaties, the Special Tribunal’s
Statute should be interpreted in good faith in accordance with the ordinary meaning to be given to
its words in their context, in light of its object and purpose and in such a manner as to render them
effective and operational.10900
5969. The Special Tribunal’s Statute is not a treaty but an annex to a Security Council resolution
adopted pursuant to Chapter VII of the Charter of the United Nations. However, the Appeals
Chamber decided to apply international law on the interpretation of treaties to the Statute, unless
the applicable Lebanese law clearly provided otherwise.10901
5970. The Appeals Chamber appeared to favour a two-step approach, holding:
With regard to the Tribunal’s Statute, the principles of teleological interpretation just
referred to require an interpretation that best enables the Tribunal to achieve its goal to
administer justice in a fair and efficient manner. If, however, this yardstick does not prove
helpful, one should choose that interpretation which is more favourable to the rights of the

10900

First interlocutory decision on applicable law, paras 28-32; second interlocutory decision on applicable law,
para. 21. See also second interlocutory decision on applicable law, para. 16.
10901
First interlocutory decision on applicable law, para. 26; Second interlocutory decision on applicable law, para. 21.
See also First interlocutory decision on applicable law, paras 17-25, 27.
Case No. STL-11-01/T/TC

1951 of 2642

18 August 2020

R333937

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

suspect or the accused. And further, the principles of teleological interpretation require an
interpretation that best enables the Tribunal to achieve its goal to administer justice in a
fair and efficient manner. If, however, this yardstick does not prove helpful, one should
choose that interpretation which is more favourable to the rights of the suspect or the
accused.10902

5971. Later in the same paragraph, the Appeals Chamber referred to ‘the general principle of
criminal law of favor rei (in favour of the accused)’ and ‘the principle of legality (nullum crimen
sine lege)’, then stated:
These principles, favor rei and nullum crimen sine lege, are general principles of law
applicable in both the domestic and the international legal contexts. The Appeals Chamber
is therefore authorised to resort to these principles as a standard of construction when the
Statute or the Lebanese Criminal Code is unclear and when other rules of interpretation
have not yielded satisfactory results.10903

5972. In addition, the Appeals Chamber noted that judges could not invoke the non liquet
principle, declaring it impossible to reach a decision because a matter was unclear. 10904 It held that
where the provisions of an instrument or instruments are inconsistent with one another, the
dominant provision must be identified.10905 The Appeals Chamber also concluded that it should
interpret the Lebanese law referred to in Article 2 in light of any international law that binds
Lebanon.10906
5973. The Appeals Chamber stated in paragraph 39 of its first interlocutory decision that the
Special Tribunal, ‘As an international court’:
may depart from the application and interpretation of national law by national courts under
certain conditions: when such interpretation or application appears to be unreasonable, or
may result in a manifest injustice, or is not consonant with international principles and rules

10902

First interlocutory decision on applicable law, para. 32.
First interlocutory decision on applicable law, para. 32.
10904
First interlocutory decision on applicable law, para. 23. See also Second interlocutory decision on applicable law,
para. 19.
10905
First interlocutory decision on applicable law, para. 23; Second interlocutory decision on applicable law,
paras 18-19.
10906
First interlocutory decision on applicable law, paras 41, 45-46, 61-62, 114-147, disposition, 3.
10903
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binding upon Lebanon. That is indeed what other international tribunals have effectively
held.10907

5974. The Appeals Chamber also held, in paragraph 40 of its first interlocutory decision, that if
Lebanese judicial decisions are inconsistent, such as if ‘Lebanese courts take different or
conflicting views of the relevant legislation’,10908 the Special Tribunal will interpret the Lebanese
law in a manner it deems ‘more appropriate and consistent with international legal standards’. 10909
The decision, however, neither specified what these standards might be nor how a chamber should
determine what they were. It footnoted this to the 1929 PCIJ Brazilian Loans case.10910 This case
concerned whether a party to an international contract—here for the payment to the French bondholders of Brazilian Government bonds in gold franc—may rely on French municipal law to pay
bond-holders in paper franc to defeat its apparent international contractual obligations to pay them
in gold franc.10911
5975. In examining any conflict between the French municipal law and the terms of the
international bond contract, the PCIJ held:
Of course, the Court will endeavour to make a just appreciation of the jurisprudence of
municipal courts. If this is uncertain or divided, it will rest with the Court to select the
interpretation which it considers most in conformity with the law. But to compel the Court
to disregard that jurisprudence would not be in conformity with its function when applying
municipal law. As the Court has already observed in the judgment in the case of the Serbian
loans, it would be a most delicate matter to do so, in a case concerning public policy—a
conception the definition of which in any particular country is largely dependent on the
opinion prevailing at any given time in such country itself—and in a case where no relevant
provisions directly relate to the question at issue. Such are the reasons according to which
the Court considers that it must construe Article VI of the Special Agreement to mean that,
which the Court is authorized to depart from the jurisprudence of the municipal courts, it

10907

First interlocutory decision on applicable law, para. 39 (original emphasis, footnotes omitted). See also Second
interlocutory decision on applicable law, para. 22.
10908
First interlocutory decision on applicable law, para. 40.
10909
First interlocutory decision on applicable law, para. 40; Second interlocutory decision on applicable law, para. 23.
10910
Brazilian Loans Judgment.
10911
Namely, that under French law ‘whilst a gold clause in respect of a domestic transaction is null and void, this is
not the case as regards international contracts, even when payment is to be effected in France’, at p. 123.
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remains entirely free to decide that there is no ground for attributing to the municipal law
a meaning other than that attributed to it by that jurisprudence.10912

5976. The Trial Chamber is therefore not convinced that strong support for this proposition is
found in the PCIJ case referenced. Nor is it sure of the intended meaning of the phrase
‘international legal standards’ in this context. The Appeals Chamber’s use of just ‘international
legal standards’ in paragraph 40 of its first interlocutory decision, as distinct from the phrase
‘international legal standards binding upon the State’ or ‘on Lebanon’ which it has used
elsewhere,10913 suggests it may have intended the former to include standards other than just those
binding on Lebanon.
5977. Standards set out in a treaty to which Lebanon is not party, that do not constitute customary
international law or ‘general principles of law’ within the meaning of Article 38 (1) (c) of the
Statute of the International Court of Justice, would fall into this category. However, in light of the
Appeals Chamber’s other conclusions, the Trial Chamber considers it more likely that in
paragraph 40 of its decision the Appeals Chamber was referring only to international legal
standards binding upon Lebanon. The Trial Chamber will, therefore, adopt this interpretation.
5978. The Appeals Chamber concluded in its first interlocutory decision that in fact, there was
‘no need to depart from Lebanese law for any of’ the reasons it had described in paragraphs 39
and 40 of that decision.10914 This statement suggests that the Appeals Chamber considered that
Lebanese courts’ decisions did not conflict with one another—the reason for departure from
Lebanese law described in paragraph 40—and that their application and interpretation of relevant
Lebanese law was reasonable, would not result in a manifest injustice and was ‘consonant with
international principles and rules binding on Lebanon’—the reasons described in paragraph 39.
5979. But concerning the crime of terrorism, the Appeals Chamber in effect departed from the
interpretation of the Lebanese Criminal Code in some Lebanese judicial decisions partly because
that interpretation was not consonant with principles of customary international law binding on
Lebanon. The Appeals Chamber described this course of action as interpreting ‘provisions of the
Lebanese Criminal Code as they would be interpreted by Lebanese courts’, consistent with ‘the

10912
10913
10914

Brazilian Loans Judgment, pp 124-125.
First interlocutory decision on applicable law, paras 41, 124.
First interlocutory decision on applicable law, para. 41.
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general principle of interpretation common to most States of the world: the principle that one
should construe the national legislation of a State in such a manner as to align it as much as possible
to international legal standards binding upon the State.’10915 The resulting interpretation was less
favourable to the Accused than the interpretation in the Lebanese case law. 10916
5980. Finally, relevant to the interpretation of the words ‘subject to the provisions of this Statute’
in Article 2, in paragraph 211 of its first interlocutory decision the Appeals Chamber held of
Lebanese modes of criminal liability10917 and the international criminal law modes of liability
referred to in Article 3,10918 ‘generally speaking’10919 and taking into account the circumstances of
the case,10920 it will be appropriate for the Special Tribunal to:

•

first evaluate on a case-by-case basis whether there is any conflict between them;

•

where no conflict exists, apply the Lebanese mode of liability; and

•

where a conflict exists, apply the law that would lead to a more favourable outcome for
the Accused.10921

5981. The Appeals Chamber then applied this approach by comparing Lebanese and international
law on several different modes of liability, including the two charged in this case. 10922
5982. In short, regarding committing a crime, the Appeals Chamber found that there was no
conflict between the two bodies of law concerning ‘perpetration and the core concept of coperpetration’, hence Lebanese law should be applied.10923 It also found the law applicable to the
‘more complicated instances’ of co-perpetration should be determined ‘on a case-by-case basis’
based on which one proves to be more favourable to the Accused, and ‘in particular, an individual

10915
First interlocutory decision on applicable law, para. 41 (footnotes omitted). See also First interlocutory decision
on applicable law, paras 45-46, 62, 71-82, 114-124, 147 and Appeals Chamber decision on Defence requests for
reconsideration of First interlocutory decision on applicable law, paras 6, 48.
10916
Some Lebanese judicial decisions have interpreted Article 314 restrictively in one way or another, for example
by finding that only acts using one of the means specified in the Article can be terrorist.
10917
First interlocutory decision on applicable law, para. 205.
10918
First interlocutory decision on applicable law, para. 206.
10919
First interlocutory decision on applicable law, para. 211.
10920
First interlocutory decision on applicable law, disposition, 13.
10921
First interlocutory decision on applicable law, para. 211. See also First interlocutory decision on applicable law,
disposition, 13.
10922
See First interlocutory decision on applicable law, paras 213-264.
10923
First interlocutory decision on applicable law, para. 217.
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should not be charged as a co-perpetrator for an act of terrorism if he did not have the special intent
to commit the act of terrorism.’10924
5983. Regarding participation as an accomplice, the Appeals Chamber identified some
differences between Lebanese and international law and determined that the Lebanese was more
favourable to the Accused, and hence it should be applied in the proceedings. 10925
ii.

The Trial Chamber’s observations

5984. The Trial Chamber makes the following observations regarding Appeals Chamber’s
findings referred to directly above.
5985. Instead of examining Article 3 to determine whether it was necessary to scrutinise
international legal concepts, the Appeals Chamber seems to have assumed the existence of a
tension that could only be resolved by recourse to those concepts. The Appeals Chamber cited 10926
case law from the ICTR, ICTY and ICC for the proposition that where a conflict exists, chambers
of the Special Tribunal should apply the law that would lead to a more favourable outcome for the
accused—the basis upon which it ultimately resolved the issue of the law applicable to accomplice
liability. This proposition would appear to be generally consistent with applying international
human rights law and general principles of law to interpreting Article 2. But only if indeed that
approach was necessary.
5986. If Article 3 (1) (a) contains no express or implicit suggestion that it was intending to
impose international law onto the interpretation of the Lebanese Criminal Code—and in
circumstances where the Lebanese law was clear—the Trial Chamber does not believe that
scrutinising international law will assist.
5987. But if on the other hand the alternative route of reasoning is taken, namely to examine the
two bodies of law, it appears to the Trial Chamber that a much neater route of statutory
interpretation would be simply to read the words ‘subject to the provisions of this Statute’ to refer
to the mandatory imposition in Article 16 (2) of the principles of international human rights law
on Articles 2 and 3. Hence, while Article 2 is to an extent subject to Article 3, both are subject to

10924
10925
10926

First interlocutory decision on applicable law, para. 264.
First interlocutory decision on applicable law, paras 228, 264.
In its First interlocutory decision on applicable law, para. 32, fn. 49.
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Article 16 (2), meaning that Articles 2 and 3 must be read together and subordinate to the right to
a fair trial mandated in Article 16 (2).
5988. The Lebanese legal system, as noted, contains no formal doctrine of precedent and the Trial
Chamber is not legally bound to follow Lebanese judicial decisions. In its first interlocutory
decision, the Appeals Chamber recognised that Lebanese courts are entitled to depart from their
prior interpretations of a legal provision and that ‘This is something to be taken into account by
the Tribunal when interpreting the Lebanese Criminal Code.’ 10927 But generally, as also recognised
by the Appeals Chamber,10928 the Trial Chamber should interpret and apply these provisions
consistently with those decisions.
5989. According to the Appeals Chamber, the Trial Chamber need not do so where a Lebanese
judicial interpretation or application of these provisions: appears unreasonable, may result in a
manifest injustice, or is inconsistent with international law that is binding on Lebanon.10929 The
Trial Chamber generally agrees with this. The Trial Chamber may depart from a Lebanese judicial
interpretation that was clearly untenable in law or might result in unfairness if applied. But the
Trial Chamber has difficulty in understanding the relevance of the application of non-binding
international law principles to the circumstances of the Ayyash and others case. This is because
the only charges on the amended consolidated indictment are under Article 3 (1) (a) of the Statute
which does not require interpretation in light of Lebanon’s international legal obligations.
5990. However, an issue arose at the conclusion of the trial in which the Prosecution urged the
Trial Chamber to adopt an international criminal law definition of aiding and abetting, despite it
being less favourable to the Accused. This argument was advanced in the alternative; the
Prosecution and the Defence of all four Accused primarily submit that Lebanese law governs this
issue. Despite this, the Sabra Defence also referred to international criminal law on aiding and
abetting, submitting that it could and should inform the Trial Chamber’s interpretation of Lebanese
law.

10927

First interlocutory decision on applicable law, para. 142.
First interlocutory decision on applicable law, para. 35; Second interlocutory decision on applicable law, para. 22.
10929
First interlocutory decision on applicable law, para. 39; Second interlocutory decision on applicable law, para.
22. See also First interlocutory decision on applicable law, paras 40-41.
10928
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5991. The Trial Chamber uses the term ‘aiding and abetting’ here in collectively referring to the
relevant international criminal law and the Lebanese mode of liability. It also does so to refer to
that mode of liability under international criminal law only.10930 When examining the equivalent
mode of liability under Lebanese law, ‘aiding or abetting’ is used to conform with the wording of
Article 219 (4) of the Lebanese Criminal Code.
5992. The Prosecution and Defence submissions are examined below. Whichever route is
taken—either applying the body of law most favourable to the Accused, namely the Lebanese law,
or alternatively holding that there is no need to even examine the international provisions—the
Trial Chamber arrives at the same result, namely that it should apply the relevant Lebanese law to
interpreting the elements of accomplice liability, as opposed to those of international criminal law.
5993. All Parties submitted, and the Trial Chamber also concludes, that it should apply Lebanese
law to the substantive crimes charged in this case.
iii.

Submissions on the interpretation of Articles 2 and 3

5994. All Parties except the Ayyash Defence made submissions relevant to applying
‘international legal standards’10931 in the event of conflicting or differing Lebanese interpretations
of the applicable law.
5995. In the Prosecution’s submission the term encompasses the standards on modes of liability
reflected in Article 3.10932 The Sabra Defence similarly appeared to accept that ‘international legal
standards’ encompassed international criminal law reflected in Article 3.10933 No other Party dealt
specifically with the issue of the scope of that term.

10930

This approach is consistent with the wording of most of the relevant international criminal law instruments, and
the approach that international criminal courts and tribunals have adopted in their judgments. This includes the ICC,
even though the Rome Statute uses the formulation ‘aids, abets or otherwise assists’ rather than ‘aided and abetted’ as
is used in the statutes of the ICTY, ICTR and SCSL and ECCC. The ICC Appeals Chamber has confirmed that ‘aiding,
abetting or otherwise assisting’ should be understood as a single mode of liability in ICC proceedings, see Bemba and
others Appeal Judgment, paras 1324-1325.
10931
First interlocutory decision on applicable law, para. 40.
10932
Prosecution final trial brief, para. 1151. See also Prosecution closing submissions, T. 11 September 2018, pp 109113, T. 12 September 2018, pp 111-113, T. 13 September 2018, pp 66-67, 70-79.
10933
For example, Sabra Defence final trial brief, para. 823. Compare, references to customary international law as
such in paras 800-801, 803, 810.
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5996. Furthermore, the Prosecution in effect submitted that if Lebanese case law does not clearly
or precisely delineate the relevant legal requirement, the Trial Chamber, when faced with
competing interpretations, should adopt the interpretation more consistent with international legal
standards.10934 It made this submission specifically in relation to the knowledge requirement for
accomplice liability, and only in the alternative. The Prosecution emphasised that it did not accept
that Lebanese judicial decisions were actually unclear or inconsistent with one another in this
respect.10935 Nor did it accept that the provisions of the Lebanese Criminal Code on accomplice
liability were unclear.10936
5997. Moreover, the Prosecution argues, there is actually no difference between the relevant
international mode of liability, namely, aiding and abetting, and the relevant Lebanese mode, of
complicity (or accomplice liability). In its submission, ‘the elements of aiding and abetting under
international criminal law’, ‘reflected in Article 3 of the Statute, are consistent with Lebanese
law.’10937 In the alternative—applying the approach it proposed if, contrary to the Prosecution’s
position, the Trial Chamber were to find that there were competing interpretations in the Lebanese
case law—the Trial Chamber should apply those Lebanese judicial decisions that are ‘most
consistent with’ the international mode.10938
5998. When questioned about this issue in its oral closing submissions, Prosecution counsel
responded that the principle of ‘reliance on favor rei’10939 set out by the Appeals Chamber in
paragraph 32 of its first interlocutory decision applies in interpreting ‘the statute’, in the sense of
both the Tribunal’s Statute and Lebanese criminal statutes, but not in determining which Lebanese
judicial decisions to rely on if Lebanese case law is inconsistent.10940 Prosecution counsel argued

10934

Prosecution final trial brief, para. 1150, citing in support the First interlocutory decision on applicable law,
para. 40. The Prosecution’s exact words were: ‘If the Chamber maintains the Lebanese jurisprudence does not
“delineate with any clarity or precision the knowledge requirement for accomplice liability under Article 219 of the
Lebanese criminal code”, the Chamber should adopt “the interpretation which it deems to be more appropriate and
consistent with international legal standards”’. The first quotation is from the Trial Chamber’s Rule 167 decision,
p. 46, the second from the First interlocutory decision on applicable law, para. 40. The Prosecution made substantially
the same argument in its closing submissions, at T. 11 September 2018, pp 109-110.
10935
Prosecution closing submissions, T. 11 September 2018, pp 109-121, T. 13 September 2018, pp 72-75, 77. See
also Prosecution final trial brief, paras 1147-1149.
10936
Prosecution closing submissions, T. 11 September 2018, p. 118, T. 13 September 2018, p. 73.
10937
Prosecution final trial brief, para. 1151.
10938
Prosecution final trial brief, para. 1154. See also the Prosecution’s similar oral arguments during its closing
submissions, at T. 11 September 2018, pp 109-11, T. 13 September 2018, pp 70, 78-79.
10939
Prosecution closing submissions, T. 13 September 2018, p. 73.
10940
Prosecution closing submissions, T. 13 September 2018, pp 69-70, 73, 75-76.
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that, ‘if you were to apply that principle to decide whether a lower court was correct, the higher
court would always be bound by whatever decision the lower court made which was more
favourable to the accused.’10941
5999. The Prosecutor himself argued that the differences the Appeals Chamber had identified
between Lebanese and international criminal law concerning accomplice liability, which had led
it to conclude that the Lebanese mode of liability was more favourable to an accused person, did
not concern the precise level of knowledge required of an accomplice. In fact the Appeals Chamber
did not address that issue at all.10942 The Trial Chamber could therefore ‘rely on international
criminal law standards on this particular issue’. 10943
6000. The Oneissi Defence opposed this, arguing that the Trial Chamber ‘cannot apply’ 10944 and
‘should reject the application of’10945 the international mode of liability. It argued that the Appeals
Chamber had conducted a ‘detailed comparative analysis’10946 comparing aiding and abetting
under international criminal law with the Lebanese mode of accomplice liability and identifying a
conflict between the two, which gives precedence to the law more favourable to the accused. This
‘is consistent with the principle of favour rei which requires that, where the law is ambiguous, the
Chamber choose an interpretation which is more favourable to the rights of Mr Oneissi.’10947
Consistent with its position that the Appeals Chamber’s first interlocutory decision is binding, the
Oneissi Defence accepted the Appeals Chamber’s conclusion that Lebanese and international law
differ and that the former is more favourable to an accused person. 10948
6001. The Merhi Defence also rejected ‘the Prosecution’s suggestion that Lebanese law might be
considered less favourable to the accused than international law, resulting in recourse to the latter
in the interpretation of Article 219’ of the Lebanese Criminal Code.10949 To the contrary, according
to the Merhi Defence, the mens rea of complicity under Lebanese law is stricter and therefore more
favourable to an accused person than the mens rea of the relevant mode of liability under

10941
10942
10943
10944
10945
10946
10947
10948
10949

Prosecution closing submissions, T. 13 September 2018, p. 76, see also p. 73.
Prosecution closing submissions, T. 13 September 2018, pp 78-79.
Prosecution closing submissions, T. 13 September 2018, p. 78.
Oneissi Defence final trial brief, VII.A.2, sub-heading i.
Oneissi Defence final trial brief, para. 648.
Oneissi Defence final trial brief, para. 646; Oneissi Defence closing submissions, T. 20 September 2018, p. 113.
Oneissi Defence final trial brief, para. 646 (original spelling).
Oneissi Defence final trial brief, paras 646-647.
Merhi Defence final trial brief, para. 580.
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international criminal law.10950 The Merhi Defence did not otherwise comment on the applicable
interpretative principles. Instead, in support of its argument that Lebanese, not international law,
on complicity should be applied, the Merhi Defence challenged the Prosecution’s interpretation of
particular Lebanese judicial decisions.
6002. The Sabra Defence took a more complex position on these issues, submitting in relation to
Article 2 generally:
Pursuant to Article 2, Lebanese criminal law explicitly and exclusively applies. No
reference is made to customary international law as a body of law relevant to the exercise
of the Tribunal’s jurisdiction ratione materiae within the Statute. This is consistent with
the intention of the [UN Security Council] and [Lebanon] to exclude resort to international
law in relation to Article 2 crimes.10951

In the alternative, the Sabra Defence argued:
Even in the event that international customary law may be applicable in interpreting Article
2 crimes, it must only be considered within the general principle of favor rei. Any departure
from the application and interpretation of national law is permitted within strict conditions
when such interpretation or application: (i) appear to be unreasonable; (ii) may result in a
manifest injustice; (iii) is not consonant with international principles and rules which are
binding upon Lebanon. In this regard, in accordance with the principle of legality, the
applicable international law must have existed at the relevant time and have been applicable
to the accused. Where there is doubt, then the provision should not be applied. 10952

6003. However, in its submissions on the content of some specific substantive crimes—
intentional homicide, attempted intentional homicide and conspiracy—the Sabra Defence implied
that it considered that a lack of clarity of Lebanese law is an additional basis permitting recourse
to international law.10953 The Trial Chamber interprets this as a submission in the alternative that

10950

Merhi Defence closing submissions, T. 18 September 2018, pp 103-104.
Sabra Defence final trial brief, para. 800 (footnotes omitted).
10952
Sabra Defence final trial brief, para. 801 (original emphasis, footnotes omitted).
10953
Sabra Defence final trial brief, paras 803-804, relevantly stating regarding intentional homicide and attempted
intentional homicide, ‘As both offences are clearly defined and applied within Lebanese law, recourse to customary
international law is unwarranted’ and regarding conspiracy, ‘Given the clarity of the elements, and in the absence of
any equivalent crime in customary international law, no deviation from the application of conspiracy as strictly applied
within the Lebanese courts is justified’ (emphasis added).
10951
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is consistent with the Sabra Defence’s position regarding recourse to international law in
interpreting Article 2. On terrorism specifically, the Sabra Defence also made submissions
expressed in the alternative on the international standards that the Trial Chamber should apply, if
applicable.
6004. Regarding the modes of liability, the Sabra Defence argued that the Appeals Chamber’s
proposed approach in its first interlocutory decision did not permit international law and Lebanese
law modes of liability to be applied either simultaneously10954 or as alternatives to one another.
Rather, ‘the law of co-perpetration and complicity at this Tribunal must be understood and applied
in a uniformly coherent way.’10955 In closing arguments, counsel for Mr Sabra argued that
‘Lebanese law exclusively applies to crimes and modes of liability’.10956 Yet, they also claimed
generally that the charges against Mr Sabra under Article 3 (1) (a) ‘are interpreted through
Lebanese law and other legal precedents the Chamber finds of assistance’10957 and, regarding
complicity (accomplice liability) specifically, that ‘“international legal standards” can assist in
interpreting the principle of complicity under Lebanese law.’ 10958

7.

Conclusion: the Trial Chamber’s approach to interpreting the modes of
liability and crimes charged

6005. The Trial Chamber has reached the following conclusions about how, generally, it should
determine and interpret the modes of liability and crimes charged in the case.
6006. The Appeals Chamber, at paragraph 40 of the first interlocutory decision, proposed that the
Special Tribunal adopt ‘the interpretation which it deems to be more appropriate and consistent
with international legal standards’10959 if Lebanese case law varies, and hence is unclear. But at
paragraph 32, as the Prosecution submitted, it invoked favor rei to interpret an unclear statute. The
two are not necessarily consistent.

10954

Sabra Defence final trial brief, para. 811.
Sabra Defence final trial brief, para. 812.
10956
Sabra Defence closing submissions, T. 21 September 2018, p. 15 (emphasis added).
10957
Sabra Defence final trial brief, para. 812 (emphasis added).
10958
Sabra Defence final trial brief, para. 823 (original emphasis), citing Prosecution final trial brief, para. 1151. See
also Sabra Defence closing submissions, T. 21 September 2018, p. 50, where lead counsel for Mr Sabra confirmed
that the Sabra Defence’s final trial brief sets out its ‘position as to what the law is’. The Sabra Defence also made
detailed submissions regarding international criminal law case law on aiding and abetting.
10959
First interlocutory decision on applicable law, para. 40.
10955
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6007. To a degree, the Trial Chamber accepts the Prosecution’s submission concerning the
implications of employing what the Appeals Chamber (uniquely) described as favor rei in relation
to an inconsistency in national case law. In legal systems featuring a formal doctrine of binding
precedent—either common law, or depending upon the higher court’s position in the judicial
hierarchy, some civil law jurisdictions—obliging courts to always resolve such inconsistencies by
making decisions that are more favourable to the accused may appear at odds with the superior
courts’ adjudicatory powers.
6008. But the Special Tribunal is substantially different to such a national court. To the extent
that its chambers must put themselves in the place of a national court, they do so in relation to a
national legal system with no formal doctrine of binding precedent.
6009. Additionally, even in a legal system featuring that doctrine, if a lower court adopted a
particular interpretation of the law so as not to infringe the rights of the accused under international
human rights law standards binding their country, a superior court would be obliged to adopt the
same approach in order to comply with those standards. In that sense it could be seen to be ‘bound’
by the lower court’s decision, although this is an artificial construct. A simple example of this
would be a lower court of a State party to the ICCPR upholding the right, set out in Article
14 (3) (g) of that covenant, not to compel an accused person to testify against themself. The
superior court’s obligation to do the same would arise from the binding nature of the covenant
itself as well as, potentially, other sources including that country’s legislation implementing that
covenant, and further, the ‘general principle of interpretation common to most States’ that the
Appeals Chamber mentioned, of construing such legislation in line with the country’s international
legal commitments.10960
6010. The Special Tribunal must directly apply some principles of international law, notably the
guarantees set out in Article 16 of the Statute, even though Article 2 otherwise designates Lebanese
law as the applicable law. The hypothetical scenario mentioned above of a domestic court
upholding a specific treaty obligation, also illustrates how international law may remain relevant
when interpreting domestic criminal law.

10960

First interlocutory decision on applicable law, para. 41 and fn. 63.
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6011. However, taking into account applicable and fundamental principles of international
human rights law—or indeed general (domestic) criminal law—is different to applying modes of
liability that specifically apply in international criminal courts and tribunals to crimes committed
in Lebanon in 2004 and 2005. This would also include using foreign and international practice in,
for example, the field of counter-terrorism, to define the modes of liability and substantive crimes
charged in a case before the Special Tribunal. That, however, is effectively what the Appeals
Chamber proposed in its first decision on the applicable law. And, it is emphasised, that this is
even in circumstances where the Lebanese Criminal Code recognises those crimes and modes of
liability charged, Lebanese law is not unclear, and the Lebanese courts neither inconsistently nor
unreasonably interpret it.
6012. No issue appears to have arisen in relation to the concept of committing a crime contrary
to Article 3 (1) (a) of the Statute. That is, each Party accepted that the Lebanese law referred to in
Article 2 defines that mode of liability.10961 Therefore, the only contested issue regarding
Article 3 (1) (a) is whether the Trial Chamber should apply the definition of aiding and abetting in
Article 219 (4) and of the other, discrete forms of assistance in Article 219 (5) of the Lebanese
Criminal Code, or rather a definition used in international criminal law proceedings. And if so,
which one, as they differ between international courts and tribunals.
6013. The Appeals Chamber resolved this issue in its first interlocutory decision by examining
these two bodies of law, Lebanese and international. It then determined that the Lebanese was
more favourable to the accused and hence it should be applied in the proceedings. The Trial
Chamber agrees with this result, namely that the Lebanese Criminal Code should be applied. For
completeness, in light of the disagreement between the Parties regarding this issue, the Trial
Chamber will briefly compare the two bodies of law, in relation to accessorial liability.
6014. However, the Trial Chamber again emphasises that nothing in the wording of
Article 3 (1) (a) suggests, much less mandates, that a chamber should look to international criminal
law case law to determine the meaning of any of the ordinary criminal law concepts already

10961

The Sabra Defence made an alternative submission that the Lebanese Criminal Code’s definition of a terrorist act
should be interpreted in light of international law. Both the Sabra Defence and some other Parties also invoked
international law in relation to discrete aspects of the crimes charged in this case. None of these submissions amounted
to a challenge to the application of Lebanese law, overall, on either the mode of liability of committing a crime, or the
definition of the crimes themselves.
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recognised in Lebanese law, of ‘committed, participated as accomplice, organized or directed
others to commit the crime’. Doing so may be necessary if a mode of liability that does not appear
to form part of Lebanese law, such as that relating to a superior-subordinate relationship referred
to in Article 3 (2) were charged. But it has not been. And if the Statute were indeed imposing a
novel mode of liability for crimes committed in Lebanon in 2004 and 2005 that did not form part
of Lebanese law at the time, the issue of legality would probably arise.
6015. As for the substantive crimes charged in this case, Article 2 of the Statute could hardly
express more clearly that the Special Tribunal must apply the Lebanese Criminal Code relating to
‘the prosecution and punishment of acts of terrorism’ and the other crimes specified. Nowhere
does it state, imply or even suggest either that a chamber should look outside Lebanon for the
elements of the crimes within the Special Tribunal’s jurisdiction, or attempt to apply them to such
crimes. In this respect the Statute neither contemplates nor authorises a chamber to examine the
law of other states to ascertain the elements of crimes proscribed in Lebanon in 2004 and 2005 and
noted in the Statute.
6016. So whether, for example, in those particular years a customary international law definition
of the crime of terrorism existed is irrelevant to the Special Tribunal’s function in relation to the
‘prosecution and punishment of acts of terrorism’ as specified in the Lebanese Criminal Code. The
Lebanese Criminal Code itself defines the elements of each crime specified in Article 2—as
proscribed under that code—namely, terrorism, crimes and offences against life and personal
integrity, illicit association and the failure to report crimes. And the Lebanese courts, in the normal
exercise of their judicial function, have interpreted and applied them. It may of course have been
relevant if there was some clear evidence that such a definition existed in 2004 and 2005 and that
States were bound to apply it. But this is not the case.
6017. Hence attempting—by recourse to the laws of other nations and State practice—to divine
a definition of an international crime of terrorism, and then potentially apply it to something as
basic as the criminal law of a sovereign State, cannot be relevant to the Special Tribunal’s function
to try the crimes specified in Article 2.
6018. To determine the elements of the crimes charged in the case, the Trial Chamber accordingly
will not look beyond the code itself and any Lebanese judicial decisions defining the crimes,
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although these decisions neither bind other Lebanese courts nor the Special Tribunal. Where
ordinary methods of interpretation, including recourse to Lebanese case law, fail to resolve any
ambiguities in the code, the Trial Chamber will interpret the relevant provisions strictly, in favour
of the Accused—and in accordance with the principles of international human rights law—and
thus avoid any expansive definition of substantive criminal law provisions. 10962
6019. As this principle is clear, the Trial Chamber sees no need to examine the law or practice of
other States or international institutions in defining the elements of the crimes charged or the
modes of liability.

B.

Modes of liability

6020. Article 3 (1) (a)10963

is

the

only

part

of

Article 3,

headed

‘Individual

criminal

responsibility’, that is relevant to the charges in the amended consolidated indictment. The two
relevant modes of liability are ‘committing’ and ‘participating as accomplice to commit’ a crime
listed in Article 2. Articles 212 and 213, on perpetrators and co-perpetrators, and Article 219 (4)
and (5) on accomplices are the relevant provisions of the Lebanese Criminal Code defining those
modes of liability.
6021. The Trial Chamber has examined Lebanese judicial interpretations of the modes of
committing a crime and participating as an accomplice, in Articles 212, 213 and 219 (4) and (5)
of the code. It has also carefully considered the submissions of the Parties and the Appeals
Chamber’s analysis in its two interlocutory decisions of the Lebanese case law interpreting these
provisions.
6022. The Parties do not differ in their interpretation of the Lebanese case law on Articles 212
and 213,10964 except in relation to conspiracy. The Prosecution prefers a broad interpretation of
how a conspiracy is committed, while the Sabra Defence proposes a narrower interpretation. By

The Appeals Chamber termed this principle favor rei, while the Trial Chamber has preferred to follow the
international case law and to refer to it as a form of in dubio pro reo.
10963
Namely, ‘Committed, participated as accomplice, organized or directed others to commit the crime set forth in
article 2 of this Statute’.
10964
Prosecution final trial brief, paras 1141-1142, 1164-1165; Sabra Defence final trial brief, paras 813, 815. No other
Party made submissions specifically concerning Lebanese law applicable to commission of crimes under Articles 212
and 213 of the Lebanese Criminal Code.
10962
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contrast, the Parties differ significantly in interpreting the Lebanese case law concerning
Article 219.
6023. The Parties essentially accept, and in the absence of any reason to find otherwise, the Trial
Chamber agrees that Lebanese law governs the modes of liability. It would normally therefore be
unnecessary to consider international criminal law principles on this issue. However, as some
submissions were made on the intersection of Lebanese and international criminal law principles,
the Trial Chamber has also briefly examined international principles.

1.

Committing an offence – Articles 212 and 213

Article 212: The perpetrator of an offence is anyone who brings into being the constituent
elements of an offence or who participates directly in its commission.
Article 213: Each of the co-perpetrators of an offence shall be liable to the penalty prescribed
by law for the offence.
6024. The Lebanese courts recognise that a crime can be committed either by one person or by
multiple people acting as ‘co-perpetrators’—a fact that is also evident from the reference to coperpetrators in Article 213 of the Lebanese Criminal Code.
6025. Of those two forms of commission, sole and co-perpetration, only co-perpetration is
charged in this case. Specifically, the four Accused are charged as co-perpetrators in a conspiracy
aimed at committing a terrorist act, or in other words as co-conspirators.10965 Mr Ayyash is
additionally charged as a co-perpetrator of each of the other crimes alleged: terrorism, intentional
homicide and attempted intentional homicide.10966
6026. The Trial Chamber has not identified any Lebanese judicial decision that clearly defines
the words in Article 212 of the Lebanese Criminal Code, ‘brings into being the constituent
elements of an offence’.10967 In the decisions the Trial Chamber has examined, convictions for co-

10965

Under count 1, amended consolidated indictment, para. 54 (b). The Prosecutor could not have alleged sole
perpetration of conspiracy because, by definition, this crime requires at least two perpetrators.
10966
Under counts 2 to 5, amended consolidated indictment, paras 56 (c), 58 (c), 60 (d). In counts 6 to 9, the Prosecutor
alleges the other three Accused were accomplices to rather than perpetrators of those other crimes.
10967
The Appeals Chamber’s analysis of Article 212 in its First interlocutory decision on applicable law, paras 213215 and (regarding perpetration of intentional homicide specifically) para. 157, does not assist in this respect, since it
does not examine the meaning of those words. Nor do any of the Lebanese cases cited in that analysis. The Appeals
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perpetration appear to have been based on the second part of the definition of ‘the perpetrator’ in
Article 212, namely a person who participated directly in an offence’s commission. Some
decisions do not clearly distinguish between that part and the first part, namely, ‘anyone who
brings into being the constituent elements of an offence’. Instead, they combine the words of both
to describe the role of particular co-perpetrators.10968
6027.

Others suggest that the phrase ‘who participates directly in its commission’ defines co-

perpetrators only, whereas ‘bringing into being the constituent elements of an offence’ is
something that only ‘perpetrators’ do. 10969
6028. The Lebanese courts clearly accept that a person may be a co-perpetrator of a crime if they
had the mens rea to commit that particular crime and performed acts sufficient to fulfil the entire
actus reus, or the material element, of the crime.10970 That is, that person’s own acts would suffice
to complete the crime, as for example where two or more people armed with guns attack another
and each has the requisite mens rea for intentional homicide, but only one fires the fatal shot.10971

Chamber did not examine the definition of perpetration in its second interlocutory decision on the applicable law.
Several recent Lebanese decisions, from the same judge, seem to suggest the words ‘brings into being the constituent
elements of an offence’ mean ‘committing the material element’ of a crime while having the mens rea of that crime.
The Trial Chamber is unsure whether this is intended to mean simply committing all acts required to fulfil the actus
reus and mens rea, or something else. Single judge decision 179/2015 and—repeating the relevant analysis verbatim—
Single judge decision 420/2015, Single judge decision 37/2016, Single judge decision 202/2016, Single judge decision
55/2017, Single judge decision 67/2017, none of which concerned any crime charged in these proceedings.
10968
For example, Murr Judgment, pp 54-55, in which the court stated it convicted four co-perpetrators of various
crimes under Article 213 but described each co-perpetrator as having ‘participated in bringing about elements of the
crimes’—words from both parts of the definition in Article 212—and Karami Judgment, p. 131, in which the same
court relevantly found the accused Mr Ghassan Touma and Mr Ghassan Menassa contributed directly to the crimes of
intentional homicide and attempted intentional homicide and thereby brought into being the constituent elements of
those crimes as set out in Article 212.
10969
For example, Indictment Chamber decision 37/1994; Dany Chamoun Judgment, p. 71; Cassation decision
155/2007. See also the reference to Cassation decision 155/2007 in Prosecution final trial brief, fn. 2436.
10970
Compare First interlocutory decision on applicable law, paras 213-214, finding that under Lebanese law ‘the
perpetrator’ ‘must have accomplished the objective and subjective elements of the crime’ and a ‘“core” co-perpetrator’
‘executes the same action as the perpetrator’. See also First interlocutory decision on applicable law, para. 217,
describing ‘the core concept of co-perpetration’ as being ‘where all actors engage in the objective and subjective
elements of the crime’.
10971
Al-Halabi Judgment, p. 51, finding two of the 20 accused, Mounir Aboud and Ahmad al-Kasm, to be ‘perpetrators
within the meaning of Article 212’ of intentional homicide for together firing the gunshots that killed Sheikh alHalabi; Indictment Chamber decision 37/1994, an interlocutory decision finding that the accused Mr Fadi Maalouf’s
fatal shooting of victim Ms Diana Haddad, when he and several other people had gone to her home to rob it, met the
requirements of intentional homicide for the purpose of indicting Mr Maalouf. Al-Rifai and others Judgment also dealt
with a version of this scenario, at pp 1-2, but in a case that concerned only attempted, not realised, intentional homicide.
See also First interlocutory decision on applicable law, para. 214. The Appeals Chamber there cited Cassation decision
170/2000, stating, ‘according to the Lebanese Court of cassation, the second defendant who, sharing the same mens
rea, had fired on the victim who had remained alive after being shot at by the first defendant must be considered as
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6029. Lebanese courts also accept other ways of participating directly in the commission of a
crime within Article 212. They appear to consider that a co-perpetrator may have the mens rea of
the crime and have either done a physical act necessary to commit the crime, or have made some
other direct contribution to the crime’s execution. For example, the Lebanese Judicial Council—a
court comprising experienced judges that is specifically mandated to determine to finality cases of
serious, security-related crimes10972—has stated that Article 212 covers:
anyone who commits material acts that contribute towards creating the material element
of the crime where criminal intent exists, and also anyone who takes positive action which
does not contribute to the creation of its basic material element but leads directly to the
commission of the crime by laying the basis for its execution.10973

6030. The second type of co-perpetration is only possible if another co-perpetrator, or coperpetrators, play(s) a different role in executing the crime.10974 For example, in a case of
intentional homicide at least one co-perpetrator must do something to cause the victim’s death—
such as firing the fatal shot—or omit to do something with the same result.10975
6031. A wide variety of conduct can constitute the co-perpetration of terrorist acts, intentional
homicides and attempted intentional homicides. The Lebanese courts have found that accused who
planned and supervised the acts of other accused were themselves co-perpetrators of those crimes,
even when that planner and supervisor neither performed nor was present during the physical

co-perpetrator.’ The Trial Chamber agrees with that description but notes the Lebanese court in that decision, at p. 1,
found that it was not possible to identify which of the two accused fired the lethal shot.
10972
Lebanese Code of Criminal Procedure, Chapter V, comprising Articles 355-367. The Lebanese Judicial Council
is also known as the Court of Justice. Its judgments are not subject to appeal or review. Article 366 of the Lebanese
Code of Criminal Procedure, third sentence, refers to this fact, providing, ‘The judgments of the Court of Justice are
not open to any kind of review of an ordinary or extraordinary nature’.
10973
Dany Chamoun Judgment, p. 71 (emphasis added).
10974
For example, Indictment Chamber decision 37/1994; Al-Halabi Judgment, particularly the findings regarding the
accused Mr Khaled Hamid at p. 51; the analysis of co-perpetration and comparison of this mode of liability with
complicity under Article 219 of the Lebanese Criminal Code in the Karami, pp 126-128, 130-132; Al-Halabi (Saoud)
Judgment. In the latter judgment, at pp 2-3, the court found the accused Mr Yasser Saoud, who had stored weapons at
his house and hosted the other co-perpetrators there on one of the days on which they attempted to murder their victim,
‘directly participated in the execution of the attempted homicide of Sheikh Nizar al-Halabi, even if he did not bring
about himself the elements of the crime. Therefore he is a co-perpetrator in this act as described in Articles 212 and
213 of the Criminal Code and not an accomplice’. See also the Appeals Chamber’s statement that Lebanese law
provides for ‘co-perpetration of collective crimes where each member of a group plays a different role in the
commission of the crime’ in its First interlocutory decision on applicable law, para. 230 (original emphasis).
10975
The causal connection required between the perpetrator’s conduct and the victim’s death, to fulfil the actus reus
of intentional homicide under Lebanese law is examined below under the heading of ‘Intentional homicide: actus
reus’.
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action that completed the crimes,10976 such as firing the fatal shot or pressing the button on a
detonator.10977 However, Lebanese courts consider that to qualify as co-perpetration of a terrorist
act, intentional homicide or attempted intentional homicide, contributions must go beyond mere
preparations to commit the crime. As one Lebanese Judicial Council judgment found, a coperpetrator:10978
is a person who commits part of the material element of the offence, performs any of its
executive acts or plays a primary role therein.
The “primary role” that a co-perpetrator plays in an offence does not concern its material
element as defined by the law; it is the role on which all the other acts effectively
completing the material element directly depend. The act of a co-perpetrator is aimed
directly at committing the offence, thereby transcending the scope of mere preparatory
acts. This is corroborated by article 212 of the Criminal Code, which defines the
perpetrator of an offence as anyone who brings into being its constituent elements or
contributes directly to its commission. The latter direct contribution describes the act of a
co-perpetrator who, under article 213 of the Criminal Code, is liable to the penalty
prescribed by law for the perpetrator of the offence.
The criterion used to determine whether an act is directly aimed at committing the offence,
in order to establish the status of co-perpetrator, is the same as that used for criminal
attempt, i.e. in the normal course of events the act would lead to achievement of the result
10979

even if it does not constitute one of its material elements.

6032. The Appeals Chamber noted this Lebanese expansive approach to co-perpetration, stating
in its first interlocutory decision that Lebanese law ‘recognises cases where the co-perpetrator

10976
Murr Judgment. The court convicted two of the accused, Mr Ghassan Touma and Mr Antonios Elias, as coperpetrators of intentional homicide, attempted intentional homicide and terrorism on that basis: see, especially, Murr
Judgment, pp 46-47, 54. See further the discussion of this decision below and in the First interlocutory decision on
applicable law, para. 215. Other examples of conduct found to constitute co-perpetration of these crimes is examined
below.
10977
As the Lebanese Judicial Council found the accused Mr Rushdi Raad had done in Murr. Murr Judgment, pp 4849, 55.
10978
Lebanese courts use a range of synonyms for co-perpetration; the court in this decision apparently used the Arabic
term for ‘accomplice’ to describe the mode of liability described in Articles 212 and 213 of the Lebanese Criminal
Code. To avoid confusion with the mode of liability described in Article 219 of the Lebanese Criminal Code, in the
quoted passage the Trial Chamber has substituted the court’s term ‘accomplice’ for ‘co-perpetrator’ wherever
appearing.
10979
Karami Judgment, p. 126 (emphasis added).
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might commit some but not all of the objective elements of the crime, or even provide a supporting
or instigative role in the crime without himself committing it’. 10980 It also concluded that Lebanese
law on this mode of liability should apply in the Special Tribunal’s proceedings, provided—
relevantly—that this did not lead to treating an accused as a co-perpetrator of terrorism if they
lacked the special intent to commit that crime.
6033. In the Trial Chamber’s view, the Lebanese judicial interpretation of co-perpetration with
respect to terrorism, intentional homicide and attempted intentional homicide appears reasonable
and legally sustainable in light of the wording of Articles 212 and 213.
6034. Article 212 contemplates co-perpetrators participating in the commission of an offence in
a variety of ways provided that that participation is ‘direct’. Lebanese courts appear to consider
that every co-perpetrator—whatever their role in committing the offence—must meet the same
mens rea standard.
6035. But as the mens rea of terrorism under Lebanese law includes a special intent, the
hypothetical problem the Appeals Chamber raised regarding terrorism does not arise. No Party
challenged the Lebanese courts’ general approach to co-perpetration in relation to terrorism,
intentional homicide and attempted intentional homicide. The Trial Chamber has carefully
examined the Lebanese case law and will follow the Lebanese approach to each of those crimes,
although it reiterates that it is not bound by any particular Lebanese judicial decision.
6036. The Trial Chamber has been unable to find any Lebanese judicial decisions specifically
determining whether all aspects of the concept of ‘participating directly in its commission’, apply
to conspiracy as defined in Article 270 of the Lebanese Criminal Code. This may be because that
crime is relatively rarely charged. Conspiracy is also quite different in nature to the other crimes
charged in this case, as it essentially consists of concluding an agreement.
6037. The Sabra Defence submits that to be liable, every person accused of co-perpetrating
conspiracy must ‘personally meet all the objective and subjective elements of the offence’.10981

10980
10981

First interlocutory decision on applicable law, paras 215, 230.
Sabra Defence final trial brief, para. 817, see also paras 814-816.
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Although it cited no legal authority for this view, some Lebanese law textbooks, at least, endorse
this position.10982 Neither the Appeals Chamber10983 nor the Prosecution addressed this issue.
6038. The Prosecution noted the Appeals Chamber’s definition of co-perpetration generally and
stated:
The Appeals Chamber also highlighted that, under Lebanese law, a participant to a crime
that requires multiple actors and actions would be guilty as a co-perpetrator of this if he
played a principal and direct role in its commission, even if his role did not fulfil all the
objective elements.10984

6039. This submission could imply that a co-perpetrator of conspiracy may either bring into being
the constituent elements of the crime or otherwise participate directly in the crime’s commission.
The Trial Chamber, however, disagrees. Given the nature of conspiracy—as an agreement to
commit a crime—all five elements of this crime, logically, must be present in relation to every
alleged co-perpetrator. The Trial Chamber therefore accepts the Sabra Defence’s submission on
this issue, emphasising however that this finding concerns only the minimum requirement to
establish that an accused person has committed conspiracy.
6040. Lebanese courts accept that conspirators may play different roles in the overall plot—as
the judicial decisions on this crime, surveyed below, show—and the Trial Chamber considers this
to be a reasonable and legally sustainable interpretation of the Lebanese Criminal Code.
6041. More detailed findings regarding the scope of the crimes charged and thus what can qualify
as co-perpetration in respect of each are made below.

For example, El-Zoghbi 1995, Volume 9, Conspiracy, Chapter 2 ‘Elements of the Conspiracy’.
Compare the Pre-Trial Judge’s interpretation of how the Appeals Chamber’s definition of co-perpetration applies
to conspiracy in Pre-Trial Judge decision on 5 June 2013 indictment, para. 73. The Pre-Trial Judge stated, referring to
the First interlocutory decision on applicable law, paras 213-217, that ‘According to the Appeals Chamber, a coperpetrator must contribute to bringing into being the objective and subjective constituent elements of the crime of
conspiracy aimed at committing a terrorist act.’ ‘Bringing into being the objective and subjective constituent elements
of the crime’ would appear to refer to the first part of the definition of a perpetrator in Article 212—‘anyone who
brings into being the constituent elements of an offence’—while the phrase ‘contribute to bringing into being’ those
elements closely resembles the Lebanese Judicial Council’s description of this kind of perpetration in its Dany
Chamoun Judgment.
10984
Prosecution final trial brief, paras 1141-1142.
10982

10983
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2.

Accomplice liability
(a)

Lebanese law on accomplice liability—Article 219

Article 219: The following shall be deemed to be accomplices to a felony or misdemeanour:
(1)

Anyone who issues instructions for its commission, even if such instructions
did not facilitate the act;

(2)

Anyone who hardens the perpetrator’s resolve by any means;

(3)

Anyone who, for material or moral gain, accepts the perpetrator’s proposal to
commit the offence;

(4)

Anyone who aids or abets the perpetrator in acts that are preparatory to the
offence;

(5)

Anyone who, having so agreed with the perpetrator or an accomplice before
commission of the offence, helped to eliminate the traces, to conceal or dispose
of items resulting therefrom, or to shield one or more of the participants from
justice;

(6)

Anyone who, having knowledge of the criminal conduct of offenders
responsible for highway robbery or acts of violence against state security,
public safety, persons or property, provides them with food, shelter, a refuge
or a meeting place.
i.

Introduction: the Lebanese case law

6042. As Mr Merhi, Mr Oneissi and Mr Sabra are charged as accomplices under Articles 219 (4)
and (5) of the Lebanese Criminal Code, the Trial Chamber has focused on identifying and
examining Lebanese judicial decisions on those Articles; those cited by the Parties or the Appeals
Chamber and others that its own research has uncovered.
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6043. To some extent, the Parties argued that Lebanese judicial decisions set out principles that
apply to Article 219 generally. So did the Appeals Chamber in its first interlocutory decision of
16 February 2011.10985
6044. Several general principles recur in the Lebanese case law. However, from surveying
decisions cited by the Parties and Appeals Chamber, the Trial Chamber has concluded that some
do not apply to the whole of Article 219, or even to both Articles 219 (4) and (5). Where the
decision interprets Articles 219 (4) or (5) only, the Trial Chamber has considered it only in relation
to that particular provision.
ii.

Article 219 generally
a.

Actus reus and complicity in attempts

6045. Lebanese courts have stated that the list in Article 219 (1) to (6) is exhaustive and that
a person cannot be an accomplice under Lebanese law unless their conduct falls into one of those
six categories.10986 Given that its clear wording provides a closed list rather than examples, this is
a logical and legally sustainable result.
6046. By definition, to fall under Article 219, a person’s conduct cannot amount to either
‘bringing into being the constituent elements of an offence or … [participating] directly in its
commission’,10987 as this would make the accused a co-perpetrator instead of an accomplice.10988

10985

First interlocutory decision on applicable law, paras 219-223, 228.
For example, Indictment Chamber decision 304/1993, pp 3-4; Cassation decision 278/2011; Single judge decision
202/2016; Cassation decision 161/2013, p. 1141, cited in the previous decision; Single judge decision 37/2016; Single
judge decision 55/2017; Single judge decision 67/2017. Compare Cassation decision 8/2000, finding at pp 1, 5 that
Articles 219 and 220 specify exhaustively the acts that will give rise to accomplice liability. Article 220 prescribes
different penalties for ‘An accomplice without whose assistance the offence would not have been committed’ and
‘Other accomplices’. The Trial Chamber disregards this finding because Article 220 appears to concern sentencing
only and all other Lebanese decisions examined interpret it in that way. Regarding Cassation decision 8/2000’s
interpretation of the mens rea under Article 219. Compare, First interlocutory decision on applicable para. 219,
fns 329-330, relying on this decision, along with Beirut Court of Appeal decision 277/2007, Cassation decision
112/1974 and a secondary source. See also Cassation decision 242/2011, stating that in cases of complicity, a court
looks for conditions of complicity the law has provided for, not the elements of the crime in which there was an act
of complicity.
10987
Lebanese Criminal Code, Art. 212.
10988
As the Lebanese Judicial Council also stated in the Karami Judgment, p. 126. For a more recent application of
that principle, see Cassation decision 39/2014, p. 1.
10986
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Article 219 also applies to attempts to commit crimes,10989 as defined in Articles 200 to 203 of the
Lebanese Criminal Code.
6047. The Sabra Defence submits, relying on ‘Lebanese commentary’ 10990—which is a secondary
source—that ‘it must be established that if not for the accomplice’s assistance, the perpetrator
would not have been able to execute his crime and according to the manner in which he intended
to commit it’.10991 However, this interpretation of Article 219 would be inconsistent with both the
Lebanese Criminal Code and Lebanese case law if it meant that the crime depends upon the
accomplice’s assistance.
6048. Lebanese courts have noted10992 that Article 220 of the code—on the sentencing of
accomplices—shows that accomplices are both those ‘without whose assistance the offence would
not have been committed’ and ‘other accomplices’.10993 The former may attract a heavier penalty;
for example, they may be sentenced to death if the perpetrator receives a death sentence, whereas
other accomplices will be sentenced at most to hard labour for life. 10994
6049. In a judgment concerning the 1987 murder of the former Lebanese prime minister,
Mr Rachid Karami, the Lebanese Judicial Council stated, regarding Article 219 (4) specifically:
whereas, in contrast to paragraph 1 of article 219, for all the elements of complicity as an
accessory to be constituted in the manner set out in paragraph 4 of that article there must
be a causal relation between the act performed by the accessory and the act performed by
the principal which produced the criminal result, and such a relation requires proof that the

Al-Halabi Judgment, p. 53; Al-Tal Bombing Judgment, pp 4, 71, 75-76, 81; Single judge decision 202/2016, pp
22-23. See also First interlocutory decision on applicable law, para. 223.
10990
Sabra Defence final trial brief, para. 822.
10991
Sabra Defence final trial brief, para. 822, citing Aliya 2002, STL unrevised English translation in annex D to
Sabra Defence final trial brief, p. 78. This appears to correspond to p. 337 of the original Arabic text. Counsel for Mr
Sabra confirmed in closing submissions that the Sabra Defence was unable to find any further support for this
proposition in Lebanese legislation or case law. Sabra Defence closing submissions, T. 21 September 2018, pp 48-49.
10992
Cassation decision 161/2013, cited in Single judge decision 202/2016, p. 20.
10993
Emphasis added. The relevant part of Article 220 provides, ‘An accomplice without whose assistance the offence
would not have been committed shall be punished as if he himself were the perpetrator. Other accomplices shall be
punishable by hard labour for life or by fixed-term hard labour for 10 to 20 years if the perpetrator is sentenced to
death.’ The Murr Judgment (rulings V and VI on p. 63), is an example of a Lebanese judgment explicitly convicting
accused of one of the forms of complicity set out in Article 219—specifically, Article 219 (4) —based on the second
sentence of Article 220.
10994
This is not relevant to sentencing proceedings before the Special Tribunal.
10989

Case No. STL-11-01/T/TC

1975 of 2642

18 August 2020

R333961

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

principal would not have been able to commit the offence in the way that he did without
the act performed by the accessory.10995

6050. In light of the highlighted words and other relevant Lebanese case law, the Trial Chamber
interprets this as stating that the accomplice’s conduct must assist in some way, that is, have an
(assisting) effect.10996 It does not appear to mean that the crime must always depend upon the
accomplice’s assistance.
b.

Agreement with perpetrator and mens rea generally

6051. Some Lebanese judicial decisions suggest that an accomplice must have reached an
agreement with the perpetrator before the perpetrator commits the crime. Article 219 (3) and (5)
refers to an agreement, Article 219 (3) implicitly and Article 219 (5) explicitly.
6052. The wording of Article 219 (3) suggests the accomplice must enter into an agreement with
the perpetrator, stating, ‘Anyone who, for material or moral gain, accepts the perpetrator’s proposal
to commit the offence.’
6053. Article 219 (5) requires the accomplice to enter into an agreement with the perpetrator or
another accomplice before the commission of the offence. It states that ‘Anyone who, having so
agreed with the perpetrator or an accomplice before commission of the offence, helped to eliminate
the traces, to conceal or dispose of items resulting therefrom, or to shield one or more of the
participants from justice’ will be deemed to be an accomplice. 10997

10995
10996
10997

Karami Judgment, pp 128-129 (emphasis added).
On the relationship between aiding or abetting under Article 219 (4) and ‘assistance’.
Emphasis added.
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6054. Some Lebanese judicial decisions implicitly state that an agreement with the perpetrator is
necessary for all six categories of accomplice liability listed in Article 219, 10998 while a few state
this outright.10999 The Trial Chamber noted this in its decision under Rule 167.11000
6055. Article 219 (5) requires a prior agreement with the perpetrator or another accomplice.
Thus, any decision holding that an accomplice must have positively decided in advance with the
perpetrator—as opposed to a perpetrator or another accomplice—on what either of them would
do to further a plan for a crime, is inconsistent with that Article.
6056. It would also be difficult to reconcile such a decision with the Lebanese case law on
accomplice liability by omission. Lebanese courts have accepted that a person can be an
accomplice under Article 219 by failing to take steps to prevent the perpetrator’s crime.11001
Moreover, agreeing with the perpetrator by jointly deciding on a plan is closer to conspiracy under
Lebanese law than merely being an accomplice.
6057. The Trial Chamber’s conclusion of the prevailing view of the Lebanese case law is that to
be an accomplice of any of the six kinds listed, a person need only have a certain level of
knowledge of what the perpetrator intends to do, and the consequences of that conduct and their
own act or omission, and nonetheless intentionally proceed to carry out that act or omission. They
thus ‘agree’ to their role in the sense that they are aware of and accept those matters. But it is not
necessary, for instance, that they explicitly inform the perpetrator of this ‘agreement’ or that there
is any direct evidence of it. The agreement may be inferred from the circumstances. 11002

10998

Zouk Mikayel Church Judgment, p. 102; Cassation decision 186/2018, p. 1; Cassation decision 38/1999, pp 1-3,

6.
10999

Single judge decision 202/2016, pp 11, 22; Cassation decision 457/2002, cited in First interlocutory decision on
applicable law, fn. 328; Cassation decision 458/2002, p. 3, describing the agreement required as ‘agreement in intent
and intention’. Compare Cassation decision 8/2000 finding at p. 5 that an accomplice must ‘have known the nature of
the means’ by which the perpetrator would commit the crime or ‘facilitated such means based on a prior agreement’
with the principal perpetrator or other accomplices. Both the Merhi Defence and Oneissi Defence cited this aspect of
Cassation decision 8/2000. See also the Trial Chamber’s summary of Cassation decision 8/2000 in its Rule 167
decision, pp 44-45.
11000
Rule 167 decision, pp 44-46.
11001
Cassation decision 64/2013 and Indictment Chamber decision 304/1993. As explained below, the Trial Chamber
will not follow Indictment Chamber decision 304/1993 in relation to Article 219 (4). Compare the discussion of that
decision and other Lebanese case law on omissions in First interlocutory decision on applicable law, para. 223, fn. 336.
11002
Dany Chamoun Judgment, most notably the findings on pp 72-73 regarding the accused Mr Camille Karam,
Mr Jean Chahine and Mr Rafik Saadeh; Zouk Mikayel Church Judgment, findings regarding the accused Mr Girgis
el-Khoury and Mr Fouad Malek, pp 98-102, 107-109; Murr Judgment, findings regarding the accused Mr Naja
Kaddoum, Mr Elias Awad and Mr Raji Abdou, pp 56-57; Cassation decision 38/1999, pp 1-3, 5-6; Al-Tal Bombing
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6058. Lebanese courts also accept that the necessary knowledge and acceptance need not arise or
occur long before the crime is completed; some have found it may be either before the perpetrator
begins to commit the crime or during the crime’s commission.11003 Furthermore, if the perpetrator
ultimately commits a more serious crime than the perpetrator intended—for example, killing rather
than robbing their victim—an accused will still be liable as an accomplice to the more serious
crime, provided that they foresaw and accepted the risk that the perpetrator would commit it.11004
This is an interpretation of dolus eventualis as set out in Article 189 of the code.
6059. In its first interlocutory decision on the applicable law, the Appeals Chamber addressed the
concept of an agreement between accomplice and perpetrator, describing it as an ‘understanding’
Judgment, findings regarding an unnamed accused minor, p. 81; Mohammed Chamas and others Judgment, findings
regarding the accused Mr Wissam Ghazi Araabi, Mr Mustafa Omar El-Saiidi, Mr Ayman Fouad Safwan and Mr Saeb
Ibrahim El-Daqdouqi, pp 3-5; Cassation decision 106/2017; Assize Court decision 205/2017. In all nine decisions, the
Lebanese court found an accused did or did not have the mens rea of an accomplice under Article 219 based on
whether that accused knew the perpetrator’s intentions. See also the descriptions of four of these decisions: Dany
Chamoun Judgment, Murr Judgment, Mohammed Chamas and others Judgment and Cassation decision 106/2017, in
the Oneissi Defence final trial brief, paras 655-657 and Merhi Defence final trial brief, paras 80, 583, 585-586. The
Trial Chamber notes however that the Oneissi Defence’s description of the Dany Chamoun Judgment in para. 657 of
its final trial brief appears to concern only the findings regarding the accused Mr Rafik Saadeh, at p. 73 of the
judgment, and that both its and the Merhi Defence’s references to the Murr Judgment in their final trial briefs focus
on the findings regarding the accused Manuel Younes—not the findings regarding Mr Naja Kaddoum, Mr Elias Awad
and Mr Raji Abdou. See also Indictment Chamber decision 304/1993, p. 4, stating that for an omission to constitute
complicity under Article 219 (2), ‘The accessory must have a criminal intent, i.e. he must be aware of his act, its
consequences, the criminal intent of the perpetrator, and accepts that and commits the crime’, and Cassation decision
457/2002, stating regarding Article 219 generally, ‘the element of complicity to the offence requires prior agreement
in intent between the perpetrator and the accomplice … This has not been proven in the current case.’ The Trial
Chamber noted these definitions in its Rule 167 decision, pp 45-46, although the record of that decision misquotes the
phrase from Cassation decision 457/2002, ‘prior agreement in intent’, as ‘prior agreement or intent’. Compare, the
reference to an ‘understanding’ with the perpetrator in the First interlocutory decision on applicable law,
paras 219, 228. However, the Trial Chamber notes that its interpretation of Lebanese case law on this issue, referred
to above, is similar to the Pre-Trial Judge’s summary of paras 221-228 of that decision: ‘According to the Appeals
Chamber, an accomplice is anyone who must have acted in a form specified by Article 219 of the Lebanese Criminal
Code and be motivated by the knowledge of the intent of the primary perpetrators to commit a crime and the intention
to assist those perpetrators in carrying out the crime’, Pre-Trial Judge decision on 5 June 2013 indictment, para. 56
(footnotes omitted), citing First interlocutory decision on the applicable law, paras 218-228.
11003
Cassation decision 68/2015 regarding Article 219 (5) (emphasis added): ‘where the perpetrator agrees with any
of the co-perpetrators or accomplices in the crime, before its commission or during its execution, on concealing or
disposing of items resulting therefrom, shielding one or more of the participants from justice, and eliminating its
traces, this constitutes complicity in the crime pursuant to Article 219, paragraph 5 of the Criminal Code.’ Similarly,
the same chamber in Cassation decision 152/2018, at p. 2, stated of the alleged accomplice and perpetrators that there
was no proof of ‘a prior agreement between them on any of these crimes, or at least contemporary with them, whereby
the moral element of collusion is fulfilled in the manner it is provided for in Article 219, paragraph 5, of the Penal
Code’ (emphasis added). Regarding Article 219 (4), see also the examples below of conduct Lebanese courts have
found to constitute complicity under that Article.
11004
Cassation decision 84/2000, pp 3-4; Al-Halabi Judgment, p. 53; Dany Chamoun Judgment, p. 74, finding nine of
those accused were neither accomplices to nor instigators of the intentional homicide of certain victims because they
did not foresee the perpetrators would kill them. See also First interlocutory decision on applicable law, paras 221,
233, 260.
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and classifying it as one of the ‘objective’ elements of accomplice liability under Lebanese
law.11005 Meaning the actus reus of the offence, or how it is committed—the Appeals Chamber
used the terms ‘objective element(s)’, ‘material element(s)’ and actus reus interchangeably in its
decision.11006
6060. The Trial Chamber, however, is not convinced that this is correct. It considers that this
element is better characterised as a subjective aspect of this mode of liability, or in other words,
an aspect of the mens rea needed to be an accomplice. The prevailing interpretation of this element
in Lebanese judicial decisions concerns only the accomplice’s state of mind—specifically, their
awareness and mental acceptance of certain matters—rather than their actual conduct.
6061. Apart from this difference in characterisation, the Trial Chamber’s interpretation of
Lebanese case law on this issue is substantially the same as the Appeals Chamber’s, particularly
that in paragraph 220 of its first interlocutory decision. There, regarding complicity under
Article 219 generally, it stated, ‘The subjective elements are: (i) knowledge of the intent of the
perpetrator to commit a crime; and (ii) intent to assist the perpetrator in his commission of the
crime’.11007 In paragraph 228 under the heading, ‘Comparison between Lebanese and International
Criminal Law’, and following a summary of international criminal law principles, it stated:

11005

First interlocutory decision on applicable law, paras 219, 228. The Appeals Chamber cited three Lebanese judicial
decisions in support of this conclusion: Cassation decision 457/2002, Cassation decision 30/2003 and Cassation
decision 171/2003. However, in written submissions responding to the Oneissi Defence’s application under Rule 167
to enter a judgment of acquittal, the Prosecution argued that two of those decisions—Cassation decision 30/2003 and
Cassation decision 171/2003—‘were expressly limited to Article 219 (5)’. F3587/COR, Corrected Version of
Prosecution Further Submissions in Response to Oneissi Defence Application for Acquittal Under Rule 167,
1 March 2018, fn. 3. The Trial Chamber was able to obtain only an extract from Cassation decision 30/2003 and
Cassation decision 171/2003. Judging by those extracts, the relevant statements of principle in those two decisions
concerned Article 219 (5) only, as the Prosecution submitted. The Trial Chamber will therefore take Cassation
decision 30/2003 and Cassation decision 171/2003 into account only in relation to Article 219 (5).
11006
At para. 89 of the First interlocutory decision on applicable law, it defined actus reus as ‘the material element of
a crime’ but in other paragraphs it used the term ‘objective element(s)’. See also paras 152-153 and accompanying
heading.
11007
First interlocutory decision on applicable law, para. 220 (original emphasis), citing in support—in fn. 331—
Cassation decision 8/2000, Cassation decision 457/2002 and Cassation decision 171/2003 (misdescribing the year as
2008), and ‘Beirut Criminal court, decision no. 29, 18 December 2007, in Al-Adel [Journal of the Beirut Bar], 2008,
at 886’. The Trial Chamber has been unable to locate a decision numbered 29 dated 18 December 2007 and, given the
similarity of the citation with that of the Appeals Chamber provided in fn. 329 of its decision for Beirut Court of
Appeal decision 277/2007, it seems likely the Appeals Chamber intended to refer in its fn. 331 to Beirut Court of
Appeal decision 277/2007. However, it is not possible to confirm this from the summary of that decision the Trial
Chamber has obtained.
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Lebanese law generally requires an accomplice to know of the crime to be committed, to
join with the perpetrator in an understanding, whether immediate or long-standing, to
commit the crime, and to share in the intent to further that particular crime. 11008

This appears to be a brief statement of its conclusions regarding its comparison of ‘the Lebanese
notion of complicity’ and ‘the international notion of aiding and abetting’.11009 The Appeals
Chamber does not, however, cite any legal authority for this passage.
6062. Concerning an accomplice’s intention, the Merhi and Oneissi Defence submit that an
accomplice must share the perpetrator’s intent to commit the crime.11010 This reflects accurately
the French translation of paragraph 228 of the Appeals Chamber’s first interlocutory decision,
which renders the words ‘to further that particular crime’ as ‘de commêttre’ (literally meaning ‘to
commit’). Indeed, counsel for Mr Oneissi quoted that translation in his submissions.11011 However,
requiring that the accomplice intends to commit the crime is in principle a more onerous standard
than that in Lebanese case law and that the Appeals Chamber described in paragraph 220 of its
decision, as well as in paragraph 228 of the English original decision, which is authoritative.11012
The Trial Chamber therefore does not accept this standard and finds instead that under Lebanese
law, an intention to assist in committing the crime is sufficient.
c.

The degree of knowledge of the crime required of an aider and
abettor

6063. The Lebanese courts, as is shown above, consider that to satisfy the mens rea of
Article 219 (4) an accomplice must have some knowledge of the intended crime. But precisely
what level of knowledge is necessary requires further analysis. To that end, when determining the

11008

First interlocutory decision on applicable law, para. 228 (original emphasis).
First interlocutory decision on applicable law, para. 228.
11010
Merhi Defence closing submissions, T. 18 September 2018, p. 103 (counsel for Mr Merhi stating, ‘Lebanese law
stipulates in general that … especially the accomplice must share the intent of the perpetrator to commit that same and
exact crime’); Oneissi Defence closing submissions, T. 20 September 2018, pp 101-103.
11011
Oneissi Defence closing submissions, T. 20 September 2018 (French), p. 103, lines 12-13 (quoting summary
published with French version of the First interlocutory decision on applicable law), lines 17-20 (quoting French
version of the First interlocutory decision on applicable law, para. 228).
11012
First interlocutory decision on applicable law, p. 153, which states, ‘Done in English, Arabic and French, the
English version being authoritative.’
11009
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Oneissi Defence’s application under Rule 167 to enter a judgment of acquittal, the Trial Chamber
has examined Lebanese judicial decisions.11013
6064. In the amended consolidated indictment, the Prosecutor has pleaded that Mr Merhi,
Mr Oneissi and Mr Sabra knew that the co-perpetrators intended to commit the precise crimes
alleged. Specifically, the Prosecutor alleges:

•

regarding terrorism, that each of the three knew ‘that others as co-perpetrators intended
to, and on the 14th day of February 2005 then did, commit a terrorist act intended to
cause a state of terror by a means liable to create a public danger, namely by means of
a large explosive device in a public place’;11014 and

•

regarding the intentional homicide of Mr Hariri and 21 other people and attempted
intentional homicide of a further 226 people, that:
o

each of the three knew ‘that others as co-perpetrators intended to, and on the
14th day of February 2005 then did, commit with premeditation by using
explosive materials the intentional homicide of … Rafik HARIRI’,11015 ‘as
shown by the large quantity of explosive materials used’, each also ‘intended,
or foresaw and accepted the risk,’ that this act would kill11016 and attempt to
kill11017 others in the vicinity of the explosion, and each of them knew ‘the intent
of the co-perpetrators to attempt to kill others in addition to killing Rafik
HARIRI’.11018

6065. The Prosecutor also pleads, concerning each count of accomplice liability, that ‘together
with shared intent’,11019 Mr Merhi, Mr Oneissi and Mr Sabra agreed with the co-perpetrators to

11013

Comprising some Lebanese judicial decisions the Appeals Chamber had cited in its First interlocutory decision
on applicable law and some additional decisions the Parties had identified. In several instances, at the time, the Trial
Chamber was able to obtain only an extract of the decision, and or a version of it that was not translated into English.
This was the case with Cassation decision 135/1995 (extract only, no English translation), Cassation decision
457/2002 (extract only), Cassation decision 171/2003 (extract only) and Cassation decision 30/2003 (extract only),
and Cassation 8/2000 (extract only), as noted in the Trial Chamber’s Rule 167 decision.
11014
Amended consolidated indictment, paras 64 (b)-(d).
11015
Amended consolidated indictment, paras 66 (b)-(d), 68 (b)-(c), 70 (b)-(c).
11016
Amended consolidated indictment, para. 68 (d).
11017
Amended consolidated indictment, para. 70 (d).
11018
Amended consolidated indictment, para. 70 (f).
11019
Amended consolidated indictment, paras 64 (e), 66 (e), 68 (g), 70 (g) (emphasis added).
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perform, and then performed, certain acts preparatory to the offence and acts to shield the coperpetrators and themselves from justice.11020
6066. However, the Prosecution’s submissions responding to the Oneissi Defence’s application
under Rule 167 argued that—as a matter of law—to establish the liability of Mr Merhi, Mr Oneissi
and Mr Sabra as accomplices, it need not be proven that they knew all of these pleaded details. 11021
This is notwithstanding that the amended consolidated indictment pleads that they knew each of
these things. The pleaded list is expressed as a cumulative one.
6067. The Trial Chamber’s Rule 167 decision noted that:
The Prosecution … submitted, orally in court on 21 February 2018 and in its written
submission (F3587, dated 27 February 2018, paragraphs 3 to 6), that the knowledge
required of an accomplice is only that he or she knew that a crime was to be committed.
That is, an accomplice is not required to have full knowledge of the specific factual details
of the crime to be committed. Rather, an accomplice would need to know only the nature
of the crime to be committed, for example, knowledge that the perpetrator intended to
commit homicide.
According to the Prosecution, the Lebanese case law cited by the Appeals Chamber
establishes that an accomplice is required to know how he or she will assist the crime. The
Appeals Chamber's reference to knowledge of ‘the crime to be committed’ in paragraph
228 of its decision should not be read as to heighten the requirement for knowledge, as
(i)

it does not expressly state that an accomplice must know the specific factual details
of the crime;

(ii)

the fact that the mens rea (the accomplice's intention) of complicity is compatible
with the legal requirements for dolus eventualis (namely, foreseeing a risk and
taking it) which makes clear that the accomplice need not know the exact factual
details of the intended crime; and

11020

Amended consolidated indictment, paras 64 (f), 66 (f), 68 (h), 70 (h) (emphasis added).
Prosecution submissions, T. 21 February 2018, pp 83-90, 95-96, 100-103; F3587/COR, Corrected Version of
Prosecution Further Submissions in Response to Oneissi Defence Application for Acquittal Under Rule 167,
1 March 2018, paras 3-6.
11021
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(iii)

the Appeals Chamber' s reference to knowledge of ‘the crime’ merely summarizes
its earlier assessment of Lebanese law and should not prevail.11022

6068. The ‘earlier assessment’ in (iii) was the Appeals Chamber’s description of the subjective
elements of complicity in paragraph 220 of the first interlocutory decision on applicable law. This
refers to knowledge of the perpetrator’s intent to commit ‘a crime’, and intent to assist the
perpetrator in committing ‘the crime’.
6069. In its oral and written submissions in support of its application under Rule 167, the Oneissi
Defence argued that under Lebanese law, an accomplice must know that the perpetrator intends to
commit a particular crime.11023 It relied primarily on paragraph 228 of the first interlocutory
decision on applicable law, specifically the statement that ‘Lebanese law generally requires an
accomplice to know of the crime to be committed, to join with the perpetrator in an understanding,
whether immediate or long-standing, to commit the crime, and to share in the intent to further that
particular crime.’11024 The Oneissi Defence appeared to interpret this to mean that the accomplice
must have a full and precise knowledge of the specific crime to be committed. 11025
6070. The Oneissi Defence further submitted, in summary, that in this case Mr Oneissi must have
known that an act of terrorism was to be committed,11026 the means that was to be used to perform
it11027 and that Mr Hariri was the main target of that act.11028 The Trial Chamber understood this to

11022
Rule 167 decision, pp 41-42, referring to Prosecution submissions, T. 21 February 2018, pp 83-90, 95-96, 100103 and F3587/COR, Corrected Version of Prosecution Further Submissions in Response to Oneissi Defence
Application for Acquittal Under Rule 167, 1 March 2018, paras 3-6.
11023
F3586/COR/PRV, Public Redacted Version of “Corrected Version of the Additional Submissions from the
Oneissi Defence pursuant to Rule 167 and to the Oral Order of the Trial Chamber dated 22 February 2018 filed on
27 February 2018”, 7 March 2018, para. 28; F3574/A01/PRV, Public Redacted Version of Annex A to the Defence
for Hussein Hassan Oneissi Submission Pursuant to the Trial Chamber’s Scheduling Order of 8 February 2018—
Skeleton Arguments filed on 16 February 2018, 19 February 2018, para. 28; Oneissi Defence submissions,
T. 21 February 2018, pp 70, 91. See also Oneissi Defence submissions, T. 20 February 2018, pp 26, 43-44, 72, 81,
T. 21 February 2018, p. 33.
11024
F3586/COR/PRV, Public Redacted Version of “Corrected Version of the Additional Submissions from the
Oneissi Defence pursuant to Rule 167 and to the Oral Order of the Trial Chamber dated 22 February 2018 filed on 27
February 2018”, 7 March 2018, para. 26, stating ‘Lastly, above all’ before quoting that conclusion; Oneissi Defence
submissions, T. 20 February 2018, pp 26-27, 69-70, 92.
11025
As the Trial Chamber noted in its Rule 167 decision, pp 40-41.
11026
Oneissi Defence submissions, T. 20 February 2018, pp 43-44. See also F3586/COR/PRV, Public Redacted
Version of “Corrected Version of the Additional Submissions from the Oneissi Defence pursuant to Rule 167 and to
the Oral Order of the Trial Chamber dated 22 February 2018 filed on 27 February 2018”, 7 March 2018, para. 40.
11027
Oneissi Defence submissions, T. 21 February 2018, p. 98. See also F3586/COR/PRV, Public Redacted Version
of “Corrected Version of the Additional Submissions from the Oneissi Defence pursuant to Rule 167 and to the Oral
Order of the Trial Chamber dated 22 February 2018 filed on 27 February 2018”, 7 March 2018, para. 40.
11028
Oneissi Defence submissions, T. 20 February 2018, pp 71, 81, T. 21 February 2018, p. 100.
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mean that the accomplice must have known that Mr Hariri was to be killed in a vehicular
bombing.11029 The Oneissi Defence also submitted that it was necessary that Mr Oneissi ‘at least’
knew ‘that the main perpetrator aims at killing, in addition to the main target, everybody else
around’.11030
6071. The Trial Chamber’s Rule 167 decision found that the Lebanese case law did not seem to
delineate with any clarity or precision the knowledge required for accomplice liability under
Article 219 of the Lebanese Criminal Code.11031 Further, while the Appeals Chamber’s first
interlocutory decision appeared to have concluded that an accomplice must have known that a
perpetrator intended to commit a particular crime,11032 it did not examine whether an accomplice
must have known the precise factual details of the crime or its minutiae, or the degree of knowledge
required to make them criminally liable.11033 Finally, the Trial Chamber found for the purpose of
that decision, regarding each charge of accomplice liability in the case, 11034 that:

•

it was sufficient for Mr Oneissi, Mr Merhi and Mr Sabra as charged accomplices to have
known they were acting pursuant to a plan to commit a terrorist act, namely, to assassinate
Mr Hariri by means of a large explosive device in a public place, therefore causing terror,
and further that in so doing they were aware that others would die and be injured; and

•

they did not need to know details such as where the explosive device would be detonated,
the precise location or time or the manner of detonating it, such as on a moving or parked
vehicle.11035

6072. Thus the Trial Chamber followed the Appeals Chamber’s apparent interpretation of
Lebanese law on this question.11036 The Trial Chamber expressly did so on the basis that that
interpretation is reasonable and in the absence of more precise guidance from Lebanese case
law.11037 As it has stated subsequently, by doing so, the Trial Chamber also ‘in essence, did not

11029

As the Trial Chamber stated in its Rule 167 decision, p. 41.
Oneissi Defence submissions, T. 21 February 2018, p. 100.
11031
Rule 167 decision, p. 46.
11032
Rule 167 decision, pp 43, 47, referring to First interlocutory decision on applicable law, paras 218-228.
11033
Rule 167 decision, p. 44.
11034
The Trial Chamber found that for the purpose of its Rule 167 decision, the knowledge required for the purpose
of the conspiracy charge was identical to that required for the purpose of the complicity charges.
11035
Rule 167 decision, pp 47-50.
11036
Rule 167 decision, p. 47.
11037
As it stated in its Rule 167 decision, pp 46-47.
11030
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disagree with the Oneissi Defence submissions on the ambit of Article 219, and adopted a more
restrictive interpretation than that argued by the Prosecution’. 11038
6073. The Trial Chamber received additional submissions from the Parties on the knowledge
required of an accomplice under Lebanese law, in their final trial briefs and oral closing
submissions. The Trial Chamber also examined as many additional Lebanese judicial decisions on
Article 219 as it could find. Because of their volume, the Trial Chamber will not address each
individual submission but instead summarises the Parties’ submissions on how to interpret the
Lebanese case law.11039
6074. The Prosecution submits that an accomplice to a terrorist act needs to know only that the
perpetrators intend to commit an act ‘through means that are liable to create a public danger and
with the intent to cause a state of terror’. 11040 An accomplice to intentional homicide or attempted
intentional homicide need know only that the perpetrators intend to commit an act aimed at
impairing the life of a person11041—not the actual means to be used to do that.11042 In neither case
does the accomplice need to know the identity of the targeted victim(s) or the place or time at
which the crime is intended to be committed.11043 It characterised Lebanese judgments finding
accomplices in fact had detailed knowledge of the intended crime as ‘cases where that knowledge
was found to be sufficient but not necessary to obtain a conviction’. 11044
6075. In the Prosecution’s submission, therefore, the difference between Lebanese judgments on
this

issue

consists

of

‘different

factual

findings’,11045

not

any

‘inconsistency’,11046

11038

Decision denying Oneissi Defence certification to appeal (non-acquittal under Rule 167), para. 16.
The Merhi and Oneissi Defence relied only on this case law, and the First interlocutory decision on applicable
law, to interpret Article 219, whereas both the Prosecution and Sabra Defence also referred to international criminal
law case law.
11040
Prosecution final trial brief, para. 1149.
11041
Prosecution final trial brief, para. 1149; Prosecution closing submissions, T. 11 September 2018, pp 109-110.
11042
Prosecution final trial brief, para. 1148, citing Mohammed Chamas and others Judgment, Cassation decision
221/2008 and Cassation decision 84/2000.
11043
Prosecution final trial brief, para. 1148, citing Cassation decision 106/2017, Cassation decision 54/2014,
Cassation decision 237/2013, Mohammed Chamas and others Judgment, Cassation decision 221/2008 and Cassation
decision 84/2000; Prosecution closing submissions, T. 11 September 2018, pp 109-110, T. 13 September 2018, pp 8184, 87.
11044
Prosecution closing submissions, T. 11 September 2018, p. 111, see also pp 110, 114-115, 119-121.
11045
Prosecution closing submissions, T. 13 September 2018, p. 72.
11046
Prosecution closing submissions, T. 11 September 2018, pp 110, 118-119, 121.
11039
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‘discrepancies’11047 or ‘difference in Lebanese law as to the legal requirement’.11048 The Prosecutor
further explained, ‘There is no particular pronouncement that is contradicted by other
pronouncements of the law, as I understand it.’ 11049
6076. Both the Merhi11050 and Sabra Defence11051 argue that in this case, to be an accomplice, an
accused must have known the perpetrators of the alleged terrorist act, intentional homicide and
attempted intentional homicide intended to use explosive materials, specifically, to commit those
crimes. The Merhi Defence also submits that the alleged accomplices must have known ‘the
quantity of explosives’ intended to be used. 11052 The Merhi Defence does not specify how precise
the knowledge of the quantity must be, such as to the kilogram. The Oneissi Defence submits that
accomplices to a crime must either know of the means to be used to commit it or—presumably
referring to complicity under Article 219 (5)—have facilitated such means on the basis of a prior
agreement with the perpetrator of the crime or with the other accomplices.11053 Counsel for each
submit that accomplices to the crimes charged legally must have known the identity of the target
of the alleged operation, namely Mr Hariri.11054
6077. The Oneissi Defence also submits, more generally, that:

•

complicity under both Article 219 (4) and (5) ‘requires prior knowledge of the criminal
activity of the perpetrator of the crime’; 11055

11047

Prosecution closing submissions, T. 11 September 2018, p. 110.
Prosecution closing submissions, T. 13 September 2018, p. 74. See also the similar Prosecution closing
submissions at T. 11 September 2018, pp 110-111, 113-115, 118-121.
11049
Prosecution closing submissions, T. 13 September 2018, p. 72.
11050
Merhi Defence final trial brief, paras 582-584, citing Murr Judgment, pp 38-39 (which contain the findings
regarding the accused Mr Manuel Younes), Dany Chamoun Judgment, pp 71-74 (which contain findings regarding
all 13 accused), Cassation decision 8/2000, p. 2 (in particular, the mens rea finding in that decision); First interlocutory
decision on applicable law, para. 147, fn. 331 and Article 314 of the Lebanese Criminal Code; Merhi Defence closing
submissions, T. 18 September 2018, p. 107. See also Merhi Defence final trial brief, paras 585-587, citing Mohammed
Chamas and others Judgment, Cassation decision 106/2017 and Assize Court decision 250/2017.
11051
Sabra Defence final trial brief, paras 809, 827-828.
11052
Merhi Defence closing submissions, T. 18 September 2018, p. 107.
11053
Oneissi Defence final trial brief, para. 654, citing Cassation decision 8/2000—in particular, the mens rea finding
in that decision—and First interlocutory decision on applicable law, fn. 331.
11054
Merhi Defence final trial brief, para. 588; Merhi Defence closing submissions, T. 18 September 2018, pp 105,
107; Oneissi Defence closing submissions, T. 21 September 2018, p. 70; Sabra Defence final trial brief, paras 827828.
11055
Oneissi Defence final trial brief, para. 649, citing First interlocutory decision on applicable law, para. 219
(emphasis omitted).
11048
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•

an accomplice must have ‘a detailed knowledge of the perpetrator’s intent’; 11056 and

•

‘under the Lebanese law on complicity, it must … be proven that the accomplice knew of
the crime to be committed, of the means to be used to this end, and of the perpetrator’s
intent to commit that particular crime’. 11057

6078. The Merhi and Oneissi Defence further submit that the accused must know the important
and main details of the intended crime (Merhi Defence)11058 and all the ‘specifics and details’ of
the particular crime intended (Oneissi Defence). 11059
6079. However, lead counsel for Mr Merhi confirmed in oral closing submissions that the Merhi
Defence does not argue that the law requires the accomplice to know ‘the small details’.11060 He
also conceded specifically that an accomplice alleged to be involved in a conspiracy, as in this
case, need not know the identities of all of the co-conspirators.11061 As for the Oneissi Defence,
based on its written submissions,11062 the Trial Chamber understands its position to be, more
specifically, that Mr Oneissi must have at least known in advance that the perpetrators were going
to detonate a large quantity of explosives in a public place and that their intention in doing so was
to kill Mr Hariri and to create a state of terror.
6080. The Sabra Defence submits that, at a minimum, in addition to knowing the perpetrators
intended to use explosive materials and to kill Mr Hariri, the accused must know they were acting
pursuant to a plan to do so in a public place, thereby causing terror, and that others would die and
be injured. In other words, the minimum knowledge required to convict the Accused as
accomplices to the crimes alleged was that which the Trial Chamber found in its Rule 167
decision.11063

Oneissi Defence final trial brief, para. 655, citing Mohammed Chamas and others Judgment and Cassation
decision 106/2017 and, in paras 656-658, Murr Judgment, pp 38-39 (which contain the findings regarding the accused
Manuel Younes), Dany Chamoun Judgment and First interlocutory decision on applicable law, para. 228.
11057
Oneissi Defence final trial brief, para. 659.
11058
Merhi Defence closing submissions, T. 18 September 2018, pp 106-108.
11059
Oneissi Defence closing submissions, T. 21 September 2018, p. 70.
11060
Merhi Defence closing submissions, T. 18 September 2018, p. 106.
11061
Merhi Defence closing submissions, T. 18 September 2018, p. 107.
11062
Particularly Oneissi Defence final trial brief, para. 661, entitled ‘Conclusion’.
11063
Sabra Defence final trial brief, paras 827-828.
11056
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6081. As part of its submissions on the Prosecution’s alleged failure to prove Mr Sabra’s
liability—separate to the submissions on the law on accomplice liability—the Sabra Defence
argues:
If it is now the Prosecution’s case that SABRA is alleged to have produced the FCR-Tape,
this would still not fulfil the requisite knowledge requirement given that there is no
indication from the text of the FCR-Tape of either the means to be used for the terrorist
attack, or the date on which it would be undertaken – both of which are considered by the
Chamber to be necessary elements to establish knowledge.11064

6082. No legal authority was cited in support of this. It is unclear what the highlighted words
refer to; as stated earlier the Trial Chamber did not find in its Rule 167 decision that an accomplice
must know the date of the intended attack to be liable. Moreover, as noted, the Trial Chamber does
not now accept that knowledge of this detail is required with respect to either the complicity or the
conspiracy charges.
6083. The Oneissi Defence also submits that to satisfy Article 219 (5) specifically, an accused
accomplice must know concerning the intended crime: ‘its means, the timing, materiality, content
and level of details of these instructions’.11065 In this case, Mr Oneissi must have agreed before the
attack to materially assist in the preparation and dissemination of a ‘false claim’ of responsibility
for it, ‘knowing that it would shield the perpetrators’. 11066
6084. None of these additional submissions, nor any of the additional judicial decisions cited,
have altered the Trial Chamber’s conclusion that Lebanese case law offers limited guidance on
this issue. The Trial Chamber is still unaware of any Lebanese court clearly and precisely stating
what, at a minimum, an accused person must know about the perpetrators’ intended crime before
it is committed, to be an accomplice under Article 219 (4) or (5). Lebanese case law accordingly
is of limited assistance in defining this element of accomplice liability under those Articles. The
Trial Chamber therefore also agrees with the Prosecution’s submission that there is no ‘difference’

11064
11065
11066

Sabra Defence final trial brief, para. 865 (emphasis added), with ‘FCR’ meaning ‘false claim of responsibility’.
Oneissi Defence final trial brief, para. 699.
Oneissi Defence final trial brief, para. 662.
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in Lebanese judgments on accomplice liability, to the extent that there are no explicit
pronouncements on the law, in those judgments, that contradict one another.
6085. At most, the case law on Article 219 (4) and (5) suggests certain features in addition to
those already identified, about the knowledge required specifically of a person who aids or abets
in acts preparatory to the relevant crimes, or by prior agreement helps to eliminate their traces,
conceal or dispose of items resulting from them or shield their participants from justice.
iii.

Article 219 (4) specifically

6086. The Trial Chamber has found extensive Lebanese case law on Article 219 (4), ‘Anyone

who aids or abets the perpetrator in acts that are preparatory to the offence’. There are
numerous decisions on complicity in terrorism, intentional homicide and or attempted intentional
homicide cases.
6087. Lebanese courts interpret the actus reus of Article 219 (4) broadly. Their decisions
consistently interpret ‘aiding or abetting’ as being synonymous with assisting, 11067 helping11068 or
facilitating.11069 However they adopt diverse approaches in interpreting ‘acts preparatory to the
offence’ and the relationship between this and ‘aiding or abetting’.
6088. None of the decisions of which the Trial Chamber is aware clearly defines what an ‘act
preparatory to the offence’ is. Some paraphrase those words as, simply, preparing for the
offence;11070 others suggest the term includes acts that facilitate the commission of the offence. 11071

Dany Chamoun Judgment, pp 71-72; Zouk Mikayel Church Judgment, p. 108; Cassation decision 38/1999, p. 6;
Cassation decision 457/2011, p. 10.
11068
Zouk Mikayel Church Judgment, p. 101; Cassation decision 38/1999, p. 6; Cassation decision 457/2011, p. 10;
Cassation decision 64/2013, p. 1; Cassation decision 39/2014, p. 1; Cassation decision 113/2014, pp 1-2.
11069
Dany Chamoun Judgment, pp 71-72; Cassation decision 38/1999, p. 6; Murr Judgment, p. 56; Karami Judgment,
p. 128.
11070
Indictment Chamber decision 304/1993, p. 3.
11071
Cassation decision 224/2011, p. 1, and Cassation decision 342/2012, in each of which the chamber stated the
accused assisted the perpetrator by acts that aided and abetted the relevant crime; Al-Halabi Judgment, p. 52,
describing the accused Mr Rabih Nabah’s and Mr Wasim Abd al-Mo’ti’s role as aiding the acts that paved the way
for and facilitated the perpetration of the relevant crime. See also Karami Judgment, pp 128-129. The Lebanese
Judicial Council there described Mr Aziz Saleh’s and Mr Joseph Sukkar’s filming of certain events as ‘material acts
facilitating the commission of the assassination with its ensuing consequences and forming part of the material
elements of complicity as an accessory as defined in paragraph 4 of Article 219 of the Criminal Code’ (emphasis
added), but determined those two accused were not accomplices because their acts had not ‘played any role in enabling
the principals to perpetrate and complete their offence’.
11067
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Others yet suggest a preparatory act is distinct from one that facilitates a crime, but that to fulfil
the actus reus of Article 219 (4) it is sufficient to aid or abet either kind of act. 11072
6089. The specific conduct that Lebanese courts have found fulfils the actus reus of complicity
in committing terrorist acts, intentional homicides and attempted intentional homicides, under
Article 219 (4), ranges from discrete acts clearly performed at the planning stage, to more
significant participation and acts contemporaneous with committing the crimes. Examples include:

•

planning specifically how those crimes would be committed, giving instructions to
perpetrators and other accomplices about that and supervising their training in the
use of weapons for that purpose. In a judgment concerning the 1990 assassination
of Mr Dany Chamoun, the National Liberal Party leader, the Lebanese Judicial
Council found the accused, Mr Tony Obeid, had done all of these things before the
assassination. The Council convicted him of complicity in Mr Chamoun’s
intentional homicide on the basis of both this conduct and some other acts,
described later in this paragraph; 11073

•

collecting information about the location of the intended terrorist act or homicide
or its intended victim(s)—for example by conducting surveillance11074—and or
providing that information to the perpetrators; 11075

11072

Cassation decision 38/1999, pp 2-3, 6; Cassation decision 113/2014, pp 1-2; Cassation decision 92/2016, p. 1;
Cassation decision 186/2018, p. 1. Compare Cassation decision 237/2013, pp 2-3 and Cassation decision 106/2017,
pp 2-3, in each of which the Chamber found the accused’s conduct both contributed to the preparations for the relevant
crimes and aided and abetted in their commission.
11073
Dany Chamoun Judgment, pp 28-30, 72. The same court also convicted four accused for participating in both
planning specifically how an intentional homicide, attempted intentional homicides and terrorism would be
committed, and information-gathering for those crimes, in its Karami Judgment, p. 132.
11074
Murr Judgment, pp 49-50, 56, regarding complicity in intentional homicide and attempted intentional homicide
of two of the 12 accused, Mr Elias Awad and Mr Naja Kaddoum). See also Cassation decision 209/2013, p. 1321,
cited in Single judge decision 202/2016, p. 21, in which the Chamber found ‘monitoring’ to constitute complicity
under Article 219 (4).
11075
Dany Chamoun Judgment, pp 28-30, 72 (complicity in intentional homicide of one of the 13 accused, Mr Tony
Obeid, for this among other conduct); Zouk Mikayel Church Judgment, pp 100-101 (complicity in terrorism and
intentional homicide of one of the seven accused, Mr el-Khoury, for this conduct, in combination with attending
meetings held to plan the operation and helping to assemble one of the explosive devices used in it); Karami Judgment,
pp 132, 142 (complicity in intentional homicide, attempted intentional homicide and terrorism of four of the 17
accused, Mr Antonio Elias Elias (alias Tony Obeid), Mr Assaad Kassab, Mr Elias Kassab and Mr Gaby Touma, for
this conduct in combination with helping to formulate the plan for committing those crimes, and of two others, Mr
Mikhael Saneh and Mr Georges Zoghby, for this conduct alone). See also Karami Judgment, pp 128-129, finding
regarding two additional accused, Mr Aziz Saleh and Mr Joseph Sukkar, that either engaging in such conduct or
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•

obtaining for the perpetrators, and or providing to them, materials either needed to
commit the crime or to make it easier to do so, such as weapons,11076
ammunition,11077 components of explosive devices11078 or disguises;11079

•

storing/hiding such materials for the perpetrators;11080

•

meeting the ‘everyday needs’ of several members of the Al-Qaeda organisation in
the period before they murdered and attempted to murder a number of Lebanese
soldiers and civilians, ‘by opening fire against them using weapons and hand
grenades’, after the soldiers found and surrounded the flat in Lebanon where those
Al-Qaeda members were hiding;11081

•

helping a perpetrator—the accomplice’s brother—to disguise himself by shaving
his beard and putting on a Lebanese army uniform, shortly before he took a suitcase
containing explosives to the Al-Tal district in Tripoli, ‘where Lebanese Army
soldiers were gathered to head to their respective posts’, then detonated it
remotely,11082 killing 13 people and injuring 46 more; 11083

guarding the person who did so would have fulfilled the actus reus of complicity, if those acts had facilitated
commission of the crimes. See also First interlocutory decision on applicable law, para. 224.
11076
Dany Chamoun Judgment, pp 28-30, 72; Cassation decision 221/2008, pp 1-2 (complicity in intentional homicide
and attempted intentional homicide). See also the reference to Cassation decision 221/2008, Cassation decision
84/2000 and Assize Court decision 400/2007 in Merhi Defence final trial brief, para. 483, fn. 936.
11077
Cassation decision 221/2008, pp 1-2 (complicity in intentional homicide and attempted intentional homicide);
Cassation decision 54/2014, pp 1-2 (complicity in terrorism). See also the reference to these decisions in Prosecution
final trial brief, fns 2391-2392 and Merhi Defence final trial brief, paras 483, 580, fns 936, 938, 1095.
11078
Murr Judgment, pp 42-44, 57, regarding complicity in intentional homicide, attempted intentional homicide and
terrorism of one of the 12 accused, Mr Raji Abdou; Cassation decision 221/2008, pp 1-2 (complicity in intentional
homicide and attempted intentional homicide); Cassation decision 237/2013, pp 1-2 (complicity in terrorism). See
also the reference to the latter two decisions in Prosecution final trial brief, fns 2391-2392 and Merhi Defence final
trial brief, paras 483, 580, fns 936, 939, 1095.
11079
Dany Chamoun Judgment, pp 28-30, 72-73, regarding complicity in intentional homicide of two of the 13
accused, Jean Chahine—for this conduct alone—and Tony Obeid for this among other conduct.
11080
Cassation decision 237/2013, pp 1-2 (complicity in terrorism). See also the reference to this decision in Merhi
Defence final trial brief, para. 483, fn. 939, describing the relevant conduct as ‘concealing and transporting munitions
or explosives’ (emphasis added), and Prosecution final trial brief, fn. 2391. The Trial Chamber has been able to obtain
only an extract from this decision. However, the summary of facts in that extract suggests that the accused did not
actually transport the materials in question, because the authorities seized them before he could do so.
11081
Cassation decision 221/2008, p. 2.
11082
With another perpetrator, Mr Ubeid Mubarak Abdel-Qufail (Abou-Aisha), Al-Tal Bombing Judgment, p. 4.
11083
Al-Tal Bombing Judgment, pp 38-39, regarding an unnamed minor, one of 32 accused, who was the brother of
the accused Mr Abdul Ghani Jawhar.
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•

luring the victim to the place where the perpetrator killed them, 11084 or helping the
perpetrator to lure the victim there;11085

•

transporting perpetrators from one location to another, including across an
international border to join a terrorist movement in Syria; 11086 to the flat where they
hid while waiting for the opportunity to commit terrorist acts, in the case concerning
members of Al-Qaeda referred to earlier in this paragraph;11087 and during the
commission of a terrorist act, by driving the car from which the perpetrator threw a
grenade in a crowded area;11088

•

accompanying the perpetrators to a shop where they killed their victims and helping
them to gain entry to that shop;11089 and

•

keeping watch while the crime was being committed and standing ready to provide
other assistance to the perpetrators.11090

11084
Cassation decision 296/2014, p. 2 (complicity in intentional homicide). The court did not refer to a particular
paragraph of Article 219, but implied it considered this conduct fell under Article 219 (4) by stating, ‘The assistance
and aid given by the defendant (Z.M.) to her husband in the actions preparing for the crime and facilitating its
undertaking, by luring the victim to their flat, and in helping the defendant to cover up the evidence of the crime’ after
the victim’s death, ‘all constitute the felony of collusion in first degree murder and attempted robbery, as provided for
in Article 549 of the Penal Code, paragraphs 1 and 2, in conjunction with Article 219’ (emphasis added).
11085
Cassation decision 38/1999, pp 2-3, 5-6 (complicity in intentional homicide, under Article 219 (2) and (4), for
this conduct in combination with planning the crime with the perpetrator and accompanying him to the scene of the
crime).
11086
Cassation decision 106/2017, pp 1-2 (complicity in terrorism, as well as in two other crimes referred to in
Articles 4 and 5 of the Lebanese law of 1958, which are not charged in this case). See also the brief summary of this
decision in Oneissi Defence final trial brief, para. 655.
11087
Cassation decision 221/2008, pp 1-2 (complicity in intentional homicide and attempted intentional homicide).
11088
Cassation decision 106/2014, p. 2 (complicity in terrorism, as well as in the crime referred to in Article 5 of the
Lebanese law of 1958, which is not charged in this case).
11089
Cassation decision 283/2015, pp 3-6 (complicity in intentional homicide). See also the reference to this decision
in Merhi Defence final trial brief, para. 483, fn. 940.
11090
Dany Chamoun Judgment, pp 28-30, 71-72 (complicity in intentional homicide of five of the 13 accused, namely
Mr Elie Akiki, Mr Georges Feghali, Mr Camille Karam, Mr Jean Samia and Mr Farid Saadeh, for such conduct); AlHalabi Judgment, pp 52-54 (complicity in intentional homicide and attempted intentional homicide of two of the 20
accused, Mr Rabih Nabah and Mr Wasim Abd al-Mo’ti, for such conduct in combination with having ‘acted as a
motorcycle escort to the car carrying the perpetrators’ to the scene of the crime).
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6090. The Merhi Defence cited some of these examples11091 and submits that they show that only
positive, concrete action can be ‘aiding or abetting’.11092 If this submission is intended to mean one
could never be an accomplice under Article 219 (4) on the basis of an omission, the Trial Chamber
rejects it.
6091. In the vast majority of the Lebanese decisions on Article 219 (4) the Trial Chamber has
examined, the conduct constituting aiding or abetting was a positive action rather than an omission.
However, none of the Lebanese judicial decisions the Merhi Defence cited states that positive
action is legally required to satisfy Article 219 (4). Moreover, the Trial Chamber is aware of only
one Lebanese judicial decision explicitly stating that such a requirement exists. It is a 1993
decision of a Lebanese indictment chamber that considered whether an accused person, whom the
chamber found was ‘passively present’ when her brother shot her husband, was complicit in her
husband’s attempted murder for failing to take steps to prevent it.
6092. The indictment chamber briefly discussed each of the six forms of complicity set out in
Article 219 and found that none applied in this case. Its entire analysis of Article 219 (4) was:
Whereas by virtue of paragraph (4) of Article 219 of the Criminal Code, aiding and abetting
the perpetrator in acts that are preparatory to the crime, supposes that the accessory carry
out a positive act that may aid or abet the perpetrator in preparing the crime; and whereas
the investigations did not prove that the Defendant wife carried out such a positive act. 11093

The chamber did not cite any legal authority for this statement.
6093. The Appeals Chamber in its first interlocutory decision on applicable law did not address
the issue of whether Article 219 (4), specifically, extends to omissions. Instead, it stated generally:
Lebanese case law has specified that … complicity may consist of an omission, in which
case the accomplice is punished if he was duty bound to prevent commission of the crime

11091

Providing materials—specifically ammunition, weapons, money or explosives—to, or obtaining or hiding them
for the perpetrators, and accompanying the perpetrators to a shop where they killed their victims and helping them to
gain entry to that shop. Merhi Defence final trial brief, para. 483. The Merhi Defence also referred to transporting
certain materials for the perpetrators, and cited an example of conduct constituting complicity in a crime not charged
in this case, namely ‘driving the vehicle during the robbery, waiting while the robbery takes place’, referring to
Cassation decision 92/2016.
11092
Merhi Defence final trial brief, paras 483-484.
11093
Indictment Chamber decision 304/1993, p. 4 (emphasis omitted).
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and has refrained from accomplishing his duty (this for instance applies to police officers),
or where the passive conduct of the accomplice amounts to strengthening the resolve of the
perpetrator to commit a crime.11094

6094. The only examples and authorities the Appeals Chamber cited in support of this statement
appear to relate to the second scenario—strengthening the perpetrator’s resolve—which is the
subject of Article 219 (2) of the Lebanese Criminal Code, and is not charged in this case.11095 The
1993 indictment chamber decision described above was one of the authorities the Appeals
Chamber cited in this connection,11096 but it does not deal with a duty to prevent the commission
of a crime. The indictment chamber’s description of ‘passive’ conduct capable of constituting
complicity is explicitly confined to Article 219 (2).11097
6095. The view that positive action is always necessary is contrary to some other Lebanese case
law on Article 219 (4). Specifically, a 2013 Lebanese decision that the Trial Chamber has found
from its own searches determined that an accused who failed to help a person who was being
strangled aided and abetted in acts preparatory to intentional homicide, under that Article. 11098
6096. Finally, and most decisively, an alleged accomplice’s omission could conceivably assist
the preparation for a crime. For instance, a security guard’s failure to report an intruder’s presence,
thereby facilitating the theft of materials required to make an explosive device to use in a terrorist
act, or their surveillance of the intended location of the explosion. The wording of ‘aids or abets’
in Article 219 (4) supports this interpretation. Thus, the Trial Chamber adopts it.
6097. The Trial Chamber further concludes, regarding the actus reus of Article 219 (4), that the
Lebanese case law is inconsistent on whether the conduct of the accused accomplice must occur
at a preparatory stage. However, the dominant approach in the Lebanese case law is not to
differentiate strictly between preparatory and commission stages, but instead to find that the actus
reus exists if the accused’s conduct facilitated either or both stages.

11094

First interlocutory decision on applicable law, para. 223 (footnotes omitted).
First interlocutory decision on applicable law, fn. 336.
11096
First interlocutory decision on applicable law, fn. 336, misdescribing the judgment date as 21 October 1995.
11097
Indictment Chamber decision 304/1993, p. 4.
11098
Cassation decision 64/2013, p. 1. The published extract of this decision does not provide any additional
information about the circumstances of the victim’s killing, other than that the perpetrator and the accomplice had
planned to steal from the victim and did in fact steal from him after his death.
11095
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6098. In its first interlocutory decision on applicable law, the Appeals Chamber seemed to accept
that an accomplice under Article 219 (4) may facilitate the commission of, rather than the
preparation for, an offence. It stated, regarding the actus reus of Article 219, ‘the assistance can
be provided (i) before the crime, such as in the examples mentioned under subparagraphs 1, 2 and
3, (ii) during the perpetration of the crime, amounting to the sole example under subparagraph 4,
or (iii) thereafter, as in subparagraphs 5 and 6’.11099 But the Appeals Chamber did not cite any legal
authority for that statement.
6099. The Merhi Defence submits:
the Prosecution has failed to prove that Merhi … had the intention of aiding the perpetrators
in committing the crime using an explosive device. That interpretation is also confirmed by
the Judgement of the Judicial Council in the case relating to the attack against Minister
Michel Murr.11100

In support, the Merhi Defence cites a second Lebanese Judicial Council judgment, the Dany
Chamoun case.11101 However, these two judgments do not appear to the Trial Chamber to suggest
that an accomplice under Article 219 (4) must aid in the commission of the relevant crime rather
than its preparation—if that is indeed what the Merhi Defence meant, which is unclear. Instead,
both judgments are somewhat ambiguous on this issue, seeming to characterise the same conduct
as both assistance in preparing for crimes and assistance in committing them.
6100. The Murr Judgment, delivered by the Lebanese Judicial Council in 1997, concerns the
attempted assassination of the Lebanese Minister of Defence, Mr Michel Murr.11102 The facts in
Murr have some similarities to those alleged in the Ayyash and others case. These involved an
explosion in Beirut in 1991, on a weekday morning, of a car booby-trapped with explosives, on

11099

First interlocutory decision on applicable law, para. 219 (emphasis added).
Merhi Defence final trial brief, para. 583 (emphasis added), citing Murr Judgment, pp 38-39 (which, as earlier
stated, contain the findings regarding the accused Mr Manuel Younes) and Dany Chamoun Judgment, pp 75-78.
11101
Merhi Defence final trial brief, fn. 1102, citing Dany Chamoun Judgment, pp 75-78.
11102
The Trial Chamber referred to this judgment in its Rule 167 decision, pp 41, 46, stating that the judgment did not
assist in determining the required level of knowledge for accomplice liability because it involved a situation in which
an alleged accomplice had no knowledge of the perpetrator’s criminal intent. These references related specifically to
one of the 12 accused, Mr Manuel Younes, and the Lebanese Judicial Council’s finding that there was insufficient
evidence to prove he knew any details of the perpetrators’ plan. See also Murr Judgment, pp 20-21, 37-39, 62. The
Merhi and Oneissi Defence referred to the findings regarding that accused in their final submissions. Merhi Defence
final trial brief, paras 80, 583; Oneissi Defence final trial brief, para. 656.
11100
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the route along which Mr Murr’s vehicle convoy was passing. Mr Murr survived but seven others
were killed and about 25 others were injured. Nine days later, a second booby-trapped car
exploded, killing and injuring several more people. The Lebanese Judicial Council found this
second explosion was deliberately triggered to eliminate the traces of the attempted assassination
operation.11103
6101. In Murr, the Lebanese Judicial Council considered the criminal responsibility of 12 people
accused of participating, in various ways, in that operation. It found that two of those accused,
Mr Elias Awad and Mr Naja Kaddoum, had been assigned to investigate and monitor Mr Murr’s
movements.11104 In convicting Mr Awad and Mr Kaddoum as accomplices in intentional homicide
and attempted intentional homicide, under Article 219 (4), the Council concluded they had
‘participated in the preparation of the crimes of homicide and attempted homicide committed by
the other accused through their surveillance of the movements of Minister Michel Murr’s escort,
which made it possible to execute the plan to assassinate him’. But the Council also found that
those two accused were ‘fully aware that the purpose of their acts was to facilitate the assassination
operation’.11105
6102. The passage most relevant in the Dany Chamoun judgment to the question of whether an
accomplice under Article 219 (4) may assist in commission, preparation or both, concerns a
different accused, Mr Jean Chahine. It describes him as having known that uniforms he provided
would ‘facilitate the commission of the crime’, but then states that he was complicit in that crime
‘through the provision of assistance for the acts that were being prepared’.11106
6103. The interpretation that a person can be an accomplice under Article 219 (4) for aiding or
abetting in the commission of the offence, rather than in its preparation, also diverges from the
wording of the Lebanese Criminal Code.
6104. The code distinguishes on the one hand between the commission of a crime—also known
as its execution—and on the other, acts preparatory to that crime. Article 219 itself does so, by

11103
11104
11105
11106

Murr Judgment, pp 4, 16, 51.
Murr Judgment, pp 19-20.
Murr Judgment, p. 56 (emphasis added).
Dany Chamoun Judgment, p. 72.
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using ‘commit/commission’ of ‘the offence’ in several sub-paragraphs—(1), (3) and (5)—in
contrast to ‘acts that are preparatory to the offence’ in (4).
6105. Other provisions of the code, on which the Prosecutor does not rely, also point to the
existence of a legal distinction between the two. Article 272, for example, states that ‘Anyone who
takes part in a conspiracy against state security and who reports it to the authorities before the
commencement of any act preparatory to its execution shall be exempt from punishment’ while
Article 549 (2) provides that ‘Intentional homicide shall entail the death penalty if it was
committed … to prepare for, facilitate or execute a felony’.11107 In addition, as explained below,
Lebanese courts clearly interpret preparatory acts as distinct from the start of ‘commission’ of a
crime for the purpose of the law on criminal attempts.
6106. Moreover, the Trial Chamber has concluded that Lebanese judicial decisions vary on
whether the same conduct will amount to complicity—that is, being an accomplice to the crime,
only—or commission of a crime. These include decisions of the Lebanese Judicial Council. That
court has found that some of the acts described above were not ‘preparatory’, but instead acts
directly contributing to committing a terrorist act, an intentional homicide and attempted
intentional homicides—making those who performed those acts co-perpetrators, not accomplices.
6107. For example, the Lebanese Judicial Council in its 1999 judgment concerning the 1987
murder of former Lebanese prime minister, Mr Rachid Karami, made that finding against two
accused charged as accomplices. Mr Karami was killed, and several others were injured, by an
explosion in their helicopter. The Lebanese Judicial Council seems to have convicted Mr Afif
Khoury and Mr Khalil Matar as co-perpetrators of terrorism, intentional homicide and attempted
intentional homicide in relation to that explosion because, in addition to having the mens rea for
each crime, Mr Khoury participated in reconnaissance operations before the day of the explosion

11107

Emphasis added. The Appeals Chamber both acknowledged that Lebanese law distinguishes between preparatory
acts and commission of a crime, and interpreted one further provision of the Lebanese Criminal Code not charged in
this case—Article 335—as describing the former. Article 335 concerns ‘two or more persons establishing an
association or entering into a written or oral agreement with a view to commit felonies against persons or property, or
to undermine the authority of the State, its prestige or its civil, military, financial or economic institutions’. The
Appeals Chamber relevantly stated, ‘Article 335 aims at preventing serious offences by criminalizing preparatory
steps to commit offences of a particular gravity that would otherwise not be punishable in the absence of implementing
acts’ and, in a footnote, elaborated: ‘For instance, purchasing a gun to commit murder is a preparatory act and not the
beginning of the execution of the crime. As such, it cannot be punished unless it constitutes a crime in itself, such as
a violation of a prohibition to carry weapons.’ Second interlocutory decision on applicable law, para. 58, fn. 66.
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then, on that day, drove a boat from which the explosive charge was detonated remotely, while
Mr Matar tracked the target helicopter from that boat using a transceiver and alerted another coperpetrator as soon as it reached a particular location, enabling that co-perpetrator to detonate the
charge at the appropriate moment.11108
6108. This however appears to depart from the strict wording of Article 219 (4), which states,
‘Anyone who aids or abets the perpetrator in acts that are preparatory to the offence’. The Trial
Chamber interprets it to mean that the conduct of the accused accomplice must aid or abet the
perpetrator’s or co-perpetrators’ preparation for the crime.
6109. From the Lebanese case law surveyed, to aid or abet that preparation, the accused’s conduct
must somehow facilitate it. The facilitation, however, need not reach the level of ‘assistance
without which the offence would not have been committed’.11109 The Trial Chamber accepts, in
addition, that diverse acts may qualify and that whether they will make the accused an accomplice,
a perpetrator or not criminally liable at all may depend significantly on the factual circumstances
of the case—including, of course, precisely what that person intended and knew.
6110. Regarding the knowledge required of an accomplice under Article 219, and particularly
one who aids or abets in acts preparatory to the crimes charged in this case, the Trial Chamber has
identified the following four relevant features in Lebanese case law.
6111. The first, included in some Lebanese case law on Article 219 (4) and terrorism, specifically,
suggests that an aider or abettor to acts preparatory to a terrorist act must know the specific means
used to commit the act. A notable example is the Murr Judgment. The Oneissi Defence relied on
a short extract from the judgment in its Rule 167 submissions. The Trial Chamber, however, found
that it did not assist in determining the required level of knowledge for accomplice liability,
because it involved a situation in which an alleged accomplice had no knowledge of the
perpetrator’s criminal intent.11110 However, the extract referred to related specifically to one of the

11108
11109
11110

Karami Judgment, pp 126-128, 131-132, 139, 141.
Paraphrasing the Lebanese Criminal Code, Art. 220.
Rule 167 decision, pp 41, 46.
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12 accused, Mr Manuel Younes, and the Lebanese Judicial Council’s finding that there was
insufficient evidence to prove that he knew any details of the perpetrators’ plan. 11111
6112. In Murr, the Lebanese Judicial Council relevantly found a different accused person,
Mr Raji Abdou, to be an accomplice to terrorism, and to intentional homicide and attempted
intentional homicide. Mr Abdou was the head of the Military Security Unit of the Lebanese Forces,
a militia led by Mr Samir Geagea, who, according to the Council, instigated the relevant
crimes.11112 Mr Geagea briefed Mr Abdou and another accused, Mr Ghassan Touma, ‘on the
motives underlying the plan’ and instructed them to organise the assassination operation. To carry
out these instructions, along with seeking someone to monitor Mr Murr’s movements11113 and
generally ‘keeping track of’ the operation,11114 Mr Abdou arranged for the delivery of detonators
and explosives to the Lebanese Forces’ Security Unit.11115 The Council concluded:
Whereas it has been ascertained that Raji Abdou was aware that the operation in which he
was involved would be executed by means of explosives, which would create panic, cause
deaths and injuries, and destroy residential and commercial buildings, it follows that he
was an accomplice to the terrorist acts.11116

6113. Conversely, the Lebanese Judicial Council found regarding Mr Kaddoum and Mr Awad,
the two accused who had been assigned to monitor Mr Murr’s movements:
Whereas there is no evidence that the accused Naja Kaddoum and Elias Awad were aware
of the fact that the assassination operation was to be executed by means of explosives, so
that they cannot be charged with involvement in the terrorist act defined and punishable

Murr Judgment, pp 20-21, 37-39, 62; Oneissi Defence submissions, T. 20 February 2018, pp 36-37,
T. 21 February 2018, pp 27-31; Prosecution submissions, T. 21 February 2018, pp 83-84; F3586/COR/PRV, Public
Redacted Version of “Corrected Version of the Additional Submissions from the Oneissi Defence pursuant to Rule
167 and to the Oral Order of the Trial Chamber dated 22 February 2018 filed on 27 February 2018”, 7 March 2018,
para. 24. The Merhi and Oneissi Defence referred to the findings regarding that accused in their final trial briefs, Merhi
Defence final trial brief, paras 80, 583; Oneissi Defence final trial brief, para. 656.
11112
Murr Judgment, pp 16-17, 19, 53.
11113
Murr Judgment, p. 19.
11114
Murr Judgment, pp 43-44.
11115
Murr Judgment, p. 43.
11116
Murr Judgment, p. 57.
11111
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under article 6 of the Law of 11 January 1958, it follows that they must be declared
innocent of that charge.11117

but their knowledge of the operation was enough to convict them as accomplices under
Article 219 (4) in intentional homicide11118 and attempted intentional homicide:11119
Whereas it has been ascertained that the accused Elias Awad and Naja Kaddoum
participated in the preparation of the crimes of homicide and attempted homicide
committed by the other accused through their surveillance of the movements of Minister
Michel Murr’s escort, which made it possible to execute the plan to assassinate him, it
follows that they are accomplices to the crimes of homicide and attempted homicide
resulting from the explosion that occurred on 20 March 1991, and that they were fully
aware that the purpose of their acts was to facilitate the assassination operation.11120

6114. In the second, Lebanese courts in cases on terrorism, intentional homicide, or both, have
often explicitly found that accused convicted under Article 219 (4) had full knowledge of the
perpetrator’s, or perpetrators’, plan or intentions. Examples include the Lebanese Judicial
Council’s statements that the accused Mr Girgis el-Khoury acted ‘in full awareness of the
perpetrators’ intent’, in a judgment on the bombing of a church at Zouk Mikayel 11121, and, in Dany
Chamoun, that the accused Mr Karam ‘was fully aware of the mission entrusted to the group,
including him’, that drove to Mr Chamoun’s residence on the day of his murder.11122
6115. The Trial Chamber has not found any judicial decision where a Lebanese court patently
concluded that an accomplice charged under Article 219 (4) had a more limited knowledge of the
intended crime than the perpetrator(s). But this does not mean that Lebanese courts consider that
it is a legal requirement, in all cases of complicity under that Article, for the accused to know in

Murr Judgment, p. 56. See also the reference to this page of the Murr Judgment in the Sabra Defence final trial
brief, fn. 1546.
11118
As defined in Articles 549 (1) and (7) of the Lebanese Criminal Code; Murr Judgment, p. 56.
11119
As defined in Articles 201 and 549 (1) and (7) of the Lebanese Criminal Code; Murr Judgment, p. 56.
11120
Murr Judgment, p. 56 (emphasis added).
11121
Zouk Mikayel Church Judgment, p. 101. See also Rule 167 decision, p. 46.
11122
Dany Chamoun Judgment, p. 72. See also, for example, Cassation decision 38/1999, pp 1-3, 5-6, finding the
perpetrator and accomplice planned together how the perpetrator would kill the victim and what role each of them
would play in the plan. Compare, the Lebanese Judicial Council’s statement in the Murr Judgment, p. 56, regarding
Mr Naja Kaddoum and Mr Elias Awad.
11117

Case No. STL-11-01/T/TC

2000 of 2642

18 August 2020

R333986

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

advance all of the details of the intended crime. It may just be that in each of these cases,
coincidentally, the accused knew these details.
6116. Third, when Lebanese courts have found accused to be accomplices under Article 219 (4)
to intentional homicide (either realised or attempted) by terrorist or non-terrorist means, even in
cases of complex operations with numerous participants, they have consistently found that all
accomplices knew the identity of the person who was the primary or sole target. The Lebanese
Judicial Council made this finding in the Karami,11123 Murr,11124 Dany Chamoun11125 and the AlHalabi11126 judgments examined below in sections C.1, ‘Terrorist act’ and C.3, ‘Intentional
homicide’.11127 This might be because Lebanese courts consider that every accomplice to
intentional homicide must have that knowledge. Again, however, the Trial Chamber cannot
conclude that this is so, based only on the fact that the decisions examined share this feature.
6117. Fourth, similarly, in the one case the Trial Chamber has considered in which the terrorist
operation targeted a particular building, the Zouk Mikayel Church case, the Lebanese Judicial
Council found the accomplice knew that church was the target. 11128 And in its judgment concerning
the bombing at Al-Tal—the only judgment the Trial Chamber has uncovered that clearly found

Karami Judgment, p. 132.
In the Murr Judgment, the court stated outright regarding the accomplice Mr Raji Abdou that he knew the target’s
identity, p. 19, and implied it regarding the other two accomplices, Mr Naja Kaddoum and Mr Elias Awad, by stating
that their role was monitoring the target Minister Murr’s movements, p. 19. The Trial Chamber’s comments regarding
the Murr Judgment in its Rule 167 decision, p. 46 referred to a different accused.
11125
The court also stated outright that the accomplices Mr Camille Karam, Mr Tony Obeid, Mr Jean Chahine,
Mr Georges Feghali, Mr Elie Akiki and Mr Farid Saadeh knew the target’s identity in the Dany Chamoun Judgment,
pp 30, see also p. 72, and implied the same regarding the final accomplice, Mr Jean Samia, p. 33 (the court omitted
the latter from its list, on p. 30 of the judgment, of participants in a meeting at which they would have learned the
attack’s target, if they did not already know it. But on p. 33 of its judgment the court described evidence that Jean
Samia attended that meeting and it did not question the accuracy of that evidence). As with the Murr Judgment, the
Trial Chamber has previously stated regarding the Dany Chamoun Judgment that it did not assist in determining the
required level of knowledge for accomplice liability because it involved a situation in which an alleged accomplice
had no knowledge of the perpetrator’s criminal intent. Rule 167 decision, p. 46. This statement referred to the
Lebanese Judicial Council’s finding at p. 73 of the judgment that one of the 13 accused, Mr Rafik Saadeh, was
innocent even though he had distributed weapons and uniforms to other accused, because he was merely performing
his duties as officer in charge of a weapons warehouse and did not ‘[wish] to become involved … in the crime of
murdering Dany Chamoun’.
11126
Al-Halabi Judgment, p. 27, see also pp 52-54.
11127
For an example of a Lebanese court finding the accomplice under Article 219 (4) knew the victim’s identity in a
case of intentional homicide by a sole perpetrator, Cassation decision 38/1999. See also Cassation decision 135/1995,
finding an accused was not an accomplice under Article 219—the court did not specify any particular part of the
Article—to a sole-perpetrator intentional homicide where the perpetrator hid his intention to kill the victim from the
accused, as noted in Rule 167 decision, p. 46.
11128
Zouk Mikayel Church Judgment, p. 101, regarding Mr el-Khoury; see also the descriptions of this judgment in
Rule 167 decision, p. 46.
11123
11124
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that a terrorist operation aimed to kill a particular group of people, namely Lebanese army
soldiers—the Council concluded the accomplice who had helped to disguise his brother, one of
the perpetrators, as a soldier ‘knew about his brother Abdul Ghani Jawhar’s plans’. 11129 From the
context it seems likely that the court considered this accomplice knew the target was that particular
group of people. But the same caveat applies to the findings regarding what the accomplices knew
in these judgments. That is, they were findings of fact and the Trial Chamber simply cannot
confirm, from the judgments, whether these findings were or were not legally significant.
iv.

Article 219 (5) specifically

Anyone who, having so agreed with the perpetrator or an accomplice before commission of
the offence, helped to eliminate the traces, to conceal or dispose of items resulting therefrom,
or to shield one or more of the participants from justice.
6118. The Trial Chamber has not found any Lebanese judicial decisions finding an accused to be
an accomplice under Article 219 (5), specifically, to any of the crimes whose commission the
Prosecutor alleges Mr Merhi, Mr Oneissi and Mr Sabra assisted, namely terrorism, intentional
homicide and attempted intentional homicide.11130 A common example, in the Lebanese case law,
of conduct found to satisfy Article 219 (5) is selling11131 or buying11132 items after they were stolen,
such as cars.
6119. Some Lebanese courts state, generally, that Article 219 covers only conduct by the
accomplice before the relevant crime is committed. If the accused did something to assist the
perpetrator or co-perpetrators thereafter, according to these decisions,11133 they cannot be liable as
an accomplice under Article 219.11134 This limitation is not apparent from Article 219 itself. To

Al-Tal Bombing Judgment.
The Karami Judgment considered at p. 133 whether certain accused were accomplices under Article 219 (5) to
terrorism, intentional homicide and attempted intentional homicide. However, it determined they were not, for lack of
evidence that those accused had a prior agreement with a perpetrator or accomplice as the Article requires.
11131
Cassation decision 171/2003. However, the court in that case found the accused was not an accomplice because
it was not proven he agreed to sell the item, a car, before it was stolen.
11132
Cassation decision 68/2015; see also Cassation decision 92/2015.
11133
See, for example, Cassation decision 457/2002 and Cassation decision 458/2002, pp 2-4, both of which state that
there are two types of complicity, namely complicity prior to the offence and complicity after it, and that Article 219
concerns the former only; Cassation decision 186/2018, stating that Article 219 requires, relevantly, the accomplice’s
participation in preparing for the crime.
11134
As the relevant Lebanese case law acknowledges, some post-crime acts may still constitute one of the less serious
forms of criminal liability set out in Articles 221 and 222 of the Lebanese Criminal Code.
11129
11130
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the contrary, based on the wording of Article 219 (5) a person could do one of the acts described
after the commission of the crime, as long as they had agreed to do so before that point. Indeed all
of those acts, ‘helping to eliminate the traces, to conceal or dispose of items resulting therefrom,
or to shield one or more of the participants from justice’, normally would occur afterwards. The
Trial Chamber is therefore satisfied that the plain wording of Article 219 (5) encompasses acts
committed after the crime so long as the agreement to do so was reached before the crime was
completed.
6120. Article 219 (6) concerns ‘Anyone who, having knowledge of the criminal conduct of
offenders responsible for highway robbery or acts of violence against state security, public safety,
persons or property, provides them with food, shelter, a refuge or a meeting place.’ This Article
too could conceivably cover acts performed by the accomplice after the crime was committed. 11135
As there are no charges in this case under this Article, the Trial Chamber has not extensively
considered Lebanese case law on its scope.
6121. Lebanese judicial decisions on Article 219 (5) interpret that Article to encompass providing
one of the specified kinds of help after the crime is committed, having agreed to do so beforehand.
For example, in a case in which an accused was charged under Article 219 (5) with complicity in
a drug-related felony, the Lebanese Court of Cassation stated:
for the elements of the crime of collusion by shielding to be fulfilled, there has to be an
agreement between the colluder and the participants in a specific crime. Further, the
colluder has to have shielded the participants from justice after the crime occurred, or to
hide the items resulting from the crime, used in order to commit it or prepared for it.

The court accepted that the accomplice—after two others had trafficked in and distributed drugs—
had assisted them by using his car to transport them so that they would not be stopped at security
checkpoints, knowing that they were ‘wanted’ for those crimes. But it upheld a judgment of nonsuit
against the accused for lack of proof that before the crimes’ commission, he ‘knew about’ those
crimes and agreed to provide this assistance. 11136

11135
11136

The Appeals Chamber found that it does. First interlocutory decision on applicable law, para. 219.
Cassation decision 211/2018.
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6122. In other cases where the accomplice’s conduct occurred after the crime, the Court of
Cassation found that an accused was not liable under Article 219 (5) for lack of a prior
agreement—but not, apparently, because the conduct post-dated the crime.11137 The Lebanese
Judicial Council’s judgment in Karami also briefly considered charges under Article 219 (5), in
addition to those under Article 219 (4). And in that judgment too, the finding that Article 219 (5)
liability was not proven seems to have turned on the lack of prior agreement, not the timing of the
accused’s act.11138
6123. In light of these decisions and the wording of the code, the Trial Chamber finds that in
relation to Article 219 (5), the decisions suggesting that Article 219’s temporal scope is limited to
pre-crime conduct should be interpreted to refer only to the requisite agreement with the
perpetrator or accomplice ‘before commission of the offence’—not the ‘help’ agreed on.11139
6124. Regarding the mens rea of an accomplice under Article 219 (5) specifically, Lebanese
judicial interpretations include:

•

the ‘accomplice knows about the crime that is going to be committed and has a previous
agreement with the perpetrator or one of the participants in the crime’11140—meaning
by the latter another accomplice;

•

the accomplice must have agreed ‘before the commission of the offence, to conceal the
traces of, or the persons who participated in, the offence’; 11141 and

See for example, Cassation decision 30/2003; Cassation decision 171/2003; Cassation decision 152/2018.
Regarding the interpretation of the mens rea of accomplice liability in Cassation decision 30/2003, see further, Trial
Chamber’s summary in its Rule 167 decision, p. 46. See also the reference to Cassation decision 171/2003 in Rule 167
decision, p. 45.
11138
Karami Judgment, p. 133.
11139
The Appeals Chamber appears to have interpreted Article 219 (5) in the same way. First interlocutory decision
on applicable law, paras 219, 220, 228.
11140
Cassation decision 90/2015.
11141
Karami Judgment, p. 133. The Lebanese Judicial Council also stated there that to meet the conditions of Article
219 (5) the accomplice must agree on these matters ‘with the perpetrator’. Article 219 (5) plainly also encompasses
agreement with other accomplices, thus the Trial Chamber interprets this statement to refer only to the knowledge the
accomplice must have about the intended crime before it is committed.
11137
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•

if they did not do so, they cannot be criminally liable even if they knew before the
crime took place that the perpetrator was going to commit it and expressed a desire and
intention to participate in its commission.11142

No decision on Article 219 (5) that the Trial Chamber has found analyses whether the accomplice
must know, specifically, who the intended victim is when the crime targeted a particular
individual.11143
(b)

International criminal law principles on aiding and abetting

6125. The Trial Chamber has briefly contrasted the Lebanese law of accessorial liability with the
international criminal law mode of liability known as aiding and abetting. This is only for
completeness in addressing the Parties’ submissions, rather than because the Trial Chamber
considers that Article 3 (1) (a) of the Statute requires the Special Tribunal to consider international
legal principles on this issue.
6126. The statutes of international criminal courts and tribunals, under general headings of
international criminal responsibility, describe how a crime may be committed. All list aiding and
abetting as a basis for individual criminal liability.11144 The formulation ‘participated as an
accomplice’ in Article 3 (1) (a) of the Special Tribunal’s Statute comes directly from Article 2 (3)
of the International Convention for the Suppression of Terrorist Bombings. However, as no
international prosecutions have ever been brought for an offence proscribed under that
convention—for indeed no mechanism exists to do so—there is no case law of an international
institution using that particular definition of ‘participates as an accomplice’. That convention
therefore cannot help in defining the elements of aiding and abetting, irrespective of whether it can
be considered as a general principle of law.
6127. International criminal courts and tribunals treat aiding and abetting as a form of accomplice
or

accessory

liability,

sometimes

interchangeably

using

the

terms

‘accomplice’

and

11142

Cassation decision 30/2003.
The published versions of these decisions do not disclose whether the indictment alleged the accused in fact knew
the victim’s identity before the crime was committed. Nor is it clear, from any of the decisions examined, whether the
court concluded that the accused did, indeed, have that knowledge.
11144
ICTY Statute, Art. 7 (1); ICTR Statute, Art. 6 (1); SCSL Statute, Art. 6 (1); Rome Statute, Art. 25 (3) (a), (c); see
also ECCC Law, Art. 29.
11143
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‘accessory’.11145 The features common to these courts and tribunals’ definitions of aiding and
abetting are the following:

•

The objective or conduct element, namely the actus reus of aiding and abetting a crime,
requires an accused to engage in acts or omissions that provide either practical assistance,
encouragement or moral support to the commission of the crime. 11146 The act or omission
must have a ‘substantial effect’ on the crime;11147

•

The mens rea is that the accused knows that their actions or omissions would assist the
commission of a specific crime,11148 such as murder, rape or torture; 11149

•

The accused need not have known the precise crime that was intended and in fact
committed.11150 In other words, they need not have been certain which of a number of
crimes would ultimately be committed,11151 provided that they knew that one of those
crimes would probably be committed, and the one that was actually committed was among

Furundžija Trial Judgment, para. 257; Tadić Appeal Judgment, para. 229; Šainović and others Appeal Judgment,
para. 1642.
11146
Furundžija Trial Judgment, paras 235, 249; Blaškić Appeal Judgment, para. 46; Šainović and others Appeal
Judgment, paras 1626, 1649, 1677. See also Tadić Appeal Judgment, para. 229 (iii). In that paragraph the ICTY
Appeals Chamber described the relevant component of the actus reus for aiding and abetting as ‘acts specifically
directed to assist, encourage or lend moral support to the perpetration of a certain specific crime’ (emphasis added)
and some subsequent judgments followed this approach. However, a majority of the ICTY Appeals Chamber
(differently constituted) shortly after this judgment determined that ‘specific direction’ is not an element of aiding and
abetting liability under customary international law and the SCSL has reached the same conclusion.
11147
Furundžija Trial Judgment, paras 234-235, 249; Tadić Appeal Judgment, para. 229 (iii); Blaškić Appeal
Judgment, para. 46; Brima and others Trial Judgment, para. 775; Taylor Appeal Judgment, paras 362, 368, 482;
Šainović and others Appeal Judgment, paras 1626, 1649, 1677.
11148
Stanišić and Simatović Appeal Judgment, para. 104; Šainović and others Appeal Judgment, paras 1649, 1772;
Lukić and Lukić Appeal Judgment, paras 428, 440; Haradinaj and others Appeal Judgment, para. 58; Mrkšić and
Šljivančanin Appeal Judgment, para. 49; Orić Appeal Judgment, para. 43; Blagojević and Jokić Appeal Judgment,
paras 127, 221; Simić Appeal Judgment, para. 86; Kvočka and others Appeal Judgment, para. 89; Blaškić Appeal
Judgment, para. 46; Vasiljević Appeal Judgment, para. 102 (i); Krnojelac Appeal Judgment, para. 51; Tadić Appeal
Judgment, para. 229 (iv); Furundžija Trial Judgment, paras 245, 249; Ntawukulilyayo Appeal Judgment, para. 222;
Kalimanzira Appeal Judgment, para. 86; Rukundo Appeal Judgment, para. 53; Karera Appeal Judgment, para. 321;
Ntakirutimana and Ntakirutimana Appeal Judgment, para. 530; Sesay and others Appeal Judgment, para. 546; Sesay
and others Trial Judgment, para. 280; Fofana and Kondewa Appeal Judgment, para. 366; Brima and others Appeal
Judgment, paras 242-243.
11149
Šainović and others Appeal Judgment, para. 1773; Haradinaj and others Appeal Judgment, para. 58; Blaškić
Appeal Judgment, para. 45; Vasiljević Appeal Judgment, para. 102 (i); Tadić Appeal Judgment, para. 229 (iv).
11150
Šainović and others Appeal Judgment, para. 1772; Mrkšić and Šljivančanin Appeal Judgment, paras 49, 159;
Simić Appeal Judgment, para. 86; Blaškić Appeal Judgment, para. 50; Furundžija Trial Judgment, para. 246; Karera
Appeal Judgment, para. 321; Sesay and others Appeal Judgment, para. 546; Sesay and others Trial Judgment, para.
280; Fofana and Kondewa Appeal Judgment, para. 366; Brima and others Appeal Judgment, paras 242-243.
11151
Haradinaj and others Appeal Judgment, para. 58.
11145
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them.11152 In addition, the accused need not have known every detail of the crime in
question,11153 just the essential elements of that crime; 11154 and

•

The accused must have known the principal’s specific intent, in instances where specific
intent is an element of the crime,11155 such as persecution as a crime against humanity or
genocide. However, the accused need not have shared the principal’s mens rea to commit
the crime in question.11156

6128. Aiding and abetting in ICC proceedings differs slightly. Article 25 (3) (c) of the Rome
Statute specifies that to be liable for aiding or abetting the commission or attempted commission
of a crime within the ICC’s jurisdiction, an individual must have done so ‘For the purpose of
facilitating the commission of such a crime.’11157 The ICC has nonetheless mostly used the same
interpretation as the other international criminal courts and tribunals,11158 but characterising any
departures from it as deriving from the specific wording of the Rome Statute,11159 rather than
deciding that those principles are not generally accepted in international criminal law.

Šainović and others Appeal Judgment, para. 1772; Haradinaj and others Appeal Judgment, para. 58; Mrkšić and
Šljivančanin Appeal Judgment, paras 49, 159; Simić Appeal Judgment, para. 86; Blaškić Appeal Judgment, para. 50;
11152

Furundžija Trial Judgment, para. 246; Karera Appeal Judgment, para. 321; Sesay and others Appeal Judgment, para.
546; Sesay and others Trial Judgment, para. 280; Fofana and Kondewa Appeal Judgment, para. 366; Brima and others
Appeal Judgment, paras 242-243.
11153
Šainović and others Appeal Judgment, para. 1773.
11154
Šainović and others Appeal Judgment, paras 1772-1773; Lukić and Lukić Appeal Judgment, paras 428, 440;
Haradinaj and others Appeal Judgment, para. 58; Mrkšić and Šljivančanin Appeal Judgment, paras 49, 146, 159; Orić
Appeal Judgment, para. 43; Blagojević and Jokić Appeal Judgment, para. 221; Simić Appeal Judgment, para. 86;
Krnojelac Appeal Judgment, para. 51; Aleksovski Appeal Judgment, para. 162; Karera Appeal Judgment, para. 321;
Taylor Appeal Judgment, para. 445; Sesay and others Trial Judgment, para. 280. See also Brima and others Appeal
Judgment, paras 244-245.
11155
Lukić and Lukić Appeal Judgment, para. 458; Krnojelac Appeal Judgment, para. 52; Ntawukulilyayo Appeal
Judgment, para. 222; Kalimanzira Appeal Judgment, para. 86; Rukundo Appeal Judgment, para. 53; Ntakirutimana
and Ntakirutimana Appeal Judgment, paras 500-501; Sesay and others Trial Judgment, para. 280; Fofana and
Kondewa Appeal Judgment, para. 367.
11156
Lukić and Lukić Appeal Judgment, para. 428; Haradinaj and others Appeal Judgment, para. 58; Blagojević and
Jokić Appeal Judgment, para. 221; Krnojelac Appeal Judgment, paras 51-52; Aleksovski Appeal Judgment, para. 162;
Furundžija Trial Judgment, para. 245; Ntawukulilyayo Appeal Judgment, para. 222; Sesay and others Trial Judgment,
para. 280; Fofana and Kondewa Appeal Judgment, para. 367.
11157
Rome Statute, Art. 25 (3) (c). On the significance of this difference, see for example, Bemba and others Trial
Judgment, para. 97 (where the ICC Trial Chamber stated that ‘this wording introduces a higher subjective mental
element’ compared to ‘other international instruments’ ‘and means that the accessory must have lent his or her
assistance with the aim of facilitating the offence’). See also Sabra Defence final trial brief, fn. 1554, acknowledging
that Article 25 (3) (c) sets a ‘higher’ mens rea standard.
11158
See for example, Bemba and others Appeal Judgment, paras 1326-1327, 1329-1330 (as to the actus reus of aiding
and abetting) and paras 1399-1401 (as to the mens rea).
11159
See for example, Bemba and others Appeal Judgment, paras 1326-1327.
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6129. The Sabra Defence made submissions about several concepts that appear in the decisions
of international criminal courts and tribunals on aiding and abetting. First, the ‘ICC’s control
theory, under which the co-perpetrator must make an “essential contribution” to the crime’.11160
Second, the requirement that the accomplice’s conduct have a substantial effect on the crime. 11161
Third, the requirement that the accomplice know that conduct assisted the commission of a specific
crime.11162 Finally, the Sabra Defence also refers to ‘the specific direction requirement as set out
in parts of the ICTY’s jurisprudence’.11163
6130. Specifically, regarding the actus reus of complicity, the Sabra Defence argues that at a
minimum, the international criminal law ‘substantial effect’ threshold ‘should apply’ in this
case.11164 It elaborated:
Doing so leads to a proper delineation of criminal responsibility and preserves the Appeals
Chamber’s intention that the concept of complicity, which is more protective of the rights
of the accused, is to be applied. For these reasons, the accused can only meet the second
objective element specified above11165 if their assistance had an essential, or at minimum,
a substantial effect upon the commission of the crimes.11166

6131. On the mens rea of complicity—in particular its ‘second subjective element’ of ‘intent to
assist the perpetrator in his commission of the crime’11167—the Sabra Defence challenges the
Appeals Chamber’s analysis of international criminal law case law in its first interlocutory
decision. It argued that:
There is no equivalent jurisprudence to assist in understanding a second subjective
threshold for aiding and abetting other than the specific direction requirement. The Appeals

Sabra Defence final trial brief, para. 823, citing Lubanga Appeal Judgment, para. 469; see also para. 821,
fn. 1536, citing Mbarushimana decision on confirmation of charges, paras 276-285 and a secondary source, DeFalco
2013.
11161
Sabra Defence final trial brief, para. 823, citing First interlocutory decision on applicable law, para. 226 and
noting the Appeals Chamber there relied ‘solely on ICTY jurisprudence’.
11162
Sabra Defence final trial brief, para. 823, citing Šainović and others Appeal Judgment, no paragraph specified.
11163
Sabra Defence final trial brief, para. 831. In the same paragraph, in relation to this issue, the Sabra Defence cites
the Perišić Appeal Judgment, para. 26—citing Tadić Appeal Judgment, para. 229—and paras 36, 44-48.
11164
Sabra Defence final trial brief, para. 823.
11165
The Sabra Defence had earlier defined this element, as ‘assistance in a form specified in Article 219’ of the
Lebanese Criminal Code. Sabra Defence final trial brief, para. 819, citing First interlocutory decision on applicable
law, paras 219, 228.
11166
Sabra Defence final trial brief, paras 823-824.
11167
Sabra Defence final trial brief, paras 825, 829-834.
11160
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Chamber indicates that international criminal law provides a second subjective element for
aiding and abetting, however this is not provided for in the citations it relies upon. 11168

6132. Moreover, it submits, referring to a doctrine adopted by one ICTY Appeals Chamber 11169—
and swiftly rejected by another11170—termed ‘specific direction’ in aiding and abetting liability,
that, ‘Something akin to the specific direction requirement is necessary and appropriate for the
proper interpretation of the second subjective element derived from Lebanese law.’ 11171
6133. This requirement, however, cannot be viewed as generally accepted in international
criminal law. The ICTY Appeals Chamber, which adopted this requirement in a majority decision
in February 2013 in

Perišić,11172 reversed it a mere 11 months later in Šainović and others finding

that ‘“specific direction” was not in fact an element of aiding and abetting liability under customary
international law’.11173 And, in between these two judgments, the Appeals Chamber of the SCSL,
in Taylor, reached the same conclusion.11174 The Sabra Defence acknowledges this international
post-Perišić case law,11175 and the slightly differing definition of aiding and abetting under the
Rome Statute.11176
6134. It explains that resorting to using international criminal law principles was necessary to
‘coherently’ interpret the applicable Lebanese law.11177 This, however, contradicts other Sabra
Defence arguments that Lebanese law applies exclusively and the two bodies of law cannot apply
either simultaneously or alternatively. Logically, if Lebanese law applies exclusively how can it

11168

Sabra Defence final trial brief, para. 833 (footnotes omitted).
And as a result, was subsequently (properly, as a binding precedent) applied by one ICTY Trial Chamber, Stanišić
and Simatović Trial Judgment, paras 1264, 2360, 2405.
11170
In the Šainović and others Appeal Judgment.
11171
Sabra Defence final trial brief, para. 833. The brief, at para. 834, went on: ‘This second subjective element for
aiding and abetting is of significance in the adjudication of the case against SABRA. The accused are not charged
with having criminal political beliefs. If any assistance they provided was (for example) specifically directed at
fulfilling the ideological aims of Hezbollah, this would be a distinct intention from a situation where they specifically
directed their assistance towards the commission of a terrorist act. Only the latter intent would sufficiently qualify as
giving rise to criminal complicity, and it is the responsibility of the Prosecution to prove beyond reasonable doubt that
this intent exists’.
11172
Perišić Appeal Judgment, paras 36-40.
11173
Šainović and others Appeal Judgment, para. 1649; see also para. 1663.
11174
Taylor Appeal Judgment, paras 466-481, 486.
11175
Sabra Defence final trial brief, para. 832, citing Šainović and others Appeal Judgment and Stanišić and Simatović
Appeal Judgment, no paragraphs specified.
11176
Sabra Defence final trial brief, fn. 1554.
11177
Sabra Defence final trial brief, para. 812.
11169
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be legally ‘necessary’ to draw on international criminal law concepts to ‘properly’ interpret
Lebanese law?
6135. The Trial Chamber is not convinced that the Lebanese domestic law on aiding and abetting
should be interpreted by using international criminal law case law. The Trial Chamber, moreover,
does not accept that it must consider international criminal law principles on this issue at all.
6136. But even if it were obliged to take this route, logically it should first determine the common
features of the definitions of aiding and abetting of the various international criminal courts and
tribunals, and then contrast them with their Lebanese equivalents. And then ascertain which are
more favourable to an accused. This is essentially the method used by the Appeals Chamber.
6137. The Appeals Chambers of ad hoc international criminal tribunals have found the principles
summarised above to constitute customary international law, in relation to accessorial liability. 11178
Assuming for argument’s sake that this is correct—and it is stressed here that not every State
defines accessorial liability in the same manner, as is graphically illustrated by the difference
between Article 219 (5) of the Lebanese Code and the ICTY and other international case law—the
customary principle will only apply to international crimes being tried internationally.11179 And
not to crimes defined by domestic legislation, here Lebanon’s, albeit being tried in an international
context under a Statute annexed to a Security Council resolution.
6138. In attempting to introduce an international mode of liability that was not part of Lebanese
law at the relevant time, and given that some aspects of the international definitions are less
favourable to an accused person, the Sabra Defence’s approach may also breach the principle of
legality. The Trial Chamber recognises that imposing a requirement of ‘specific direction’ would
be more favourable to an accused person, but this doctrine existed for less than a year in the ICTY
case law before it was overturned, and is not generally accepted in other international criminal

For example, Furundžija Trial Judgment, paras 234-235; Šainović and others Appeal Judgment, para. 1626;
Taylor Appeal Judgment, paras 482-486. See also Tadić Appeal Judgment, paras 194-229, see also paras 185-186 on
the principle of personal culpability in international criminal law generally. Most of the ICTY Appeals Chamber’s
analysis of customary international criminal law in that judgment concerns a different mode of liability that is not
relevant in these proceedings (liability based on participation in the realisation of a common design or purpose, which
corresponds to Article 3 (1) (b) of the Special Tribunal’s Statute). However, the judgment (particularly para. 226)
implies that the Appeals Chamber also concluded that the principles it set out in para. 229 concerning aiding and
abetting reflect customary international criminal law.
11179
The Šainović and others Appeal Judgment’s survey of national jurisdictions and definitions, revealing a
divergence of practice, illustrates this, paras 1643-1646.
11178
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courts and tribunals. The Trial Chamber therefore disagrees with the Sabra Defence’s proposed
approach. It is hence unnecessary to reach a finding on whether it accurately characterised either
the international criminal law case law it sought to have applied, or the Appeals Chamber’s
interpretation of particular decisions.
6139. The Prosecution too made submissions regarding international criminal law case law and
aiding and abetting. It emphasised that an aider and abettor in international criminal law
proceedings need not know the precise crime that was either intended or committed.11180 This is
legally correct. However, the Prosecution went further submitting that the elements of aiding and
abetting under international criminal law ‘are consistent with Lebanese law’. 11181
6140. In fact, the international criminal law concept of aiding and abetting differs in some
respects from those in the Lebanese Criminal Code. That code limits the actus reus for liability as
an accomplice to the six categories of acts listed in Article 219 (1) to (6). International criminal
law generally, on the other hand, does not constrict the actus reus like this.11182 In international
criminal law proceedings an accused person may be liable for aiding and abetting a crime because
of what they did after the crime occurred, although the accused’s acts or omissions must
nevertheless have had a substantial effect on the crime.11183 Article 219 (5) of the code, on the

Prosecution final trial brief, paras 1152-1153, fns 2396-2399, citing the Šainović and others Appeal Judgment,
paras 1772-1775; Haradinaj and others Appeal Judgment, para. 58; Mrkšić and Šljivančanin Appeal Judgment, para.
159; Simić Appeal Judgment, para. 86; Blaškić Appeal Judgment, para. 50; Vasiljević Appeal Judgment, para. 102 (i);
Tadić Appeal Judgment, para. 229 (iii); Karera Appeal Judgment, para. 321; Nahimana and others Appeal Judgment,
para. 482.
11181
Prosecution final trial brief, para. 1151; see also para. 1154.
11182
The Appeals Chamber reached the same conclusion in its First interlocutory decision on applicable law, para.
228.
11183
For example, Tadić Trial Judgment, para. 692; Blaškić Appeal Judgment, para. 48; Simić Appeal Judgment,
para. 85; Sesay and others Trial Judgment, para. 278; Taylor Trial Judgment, para. 484. See also First interlocutory
decision on applicable law, para. 226, fn. 338. Compare Nuon Chea and Khieu Samphan Case 002/01 Trial Judgment,
paras 712-713; Nuon Chea and Khieu Samphan Case 002/02 Trial Judgment, para. 3723. For the position in the ICC
see for example, Bemba and others Appeal Judgment, para. 1399. The ECCC Trial Chamber in Nuon Chea and Khieu
Samphan (Case 002/01), referring to Blaškić, considered that ‘the ICTY approach reflects an understanding that an
offer made before or during the commission of a crime, of assistance to be provided after the fact, may encourage or
morally support the perpetrator and thereby have a substantial effect on the commission of a crime.’ Nuon Chea and
Khieu Samphan Case 002/01 Trial Judgment, para. 712 (citing Blaškić Appeal Judgment, para. 48, and other ICTY
cases). See also Nuon Chea and Khieu Samphan Case 002/02 Trial Judgment, para. 3723. However, although this
principle is clearly accepted and repeatedly stated in international criminal court and tribunal judgments, it has not
often been applied. In practice, accused persons have been convicted of aiding and abetting a crime on the basis of
conduct that occurred not just after, but also before the commission of the crime. For instance, in the Nuon Chea and
Khieu Samphan (002/01) case, the Trial Chamber found that the accused Mr Nuon Chea provided encouragement and
moral support to the perpetrators of crimes committed during the forced transfer of inhabitants from Phnom Penh
(defined as ‘movement of population (phase one)’), through his role, both before and after the crimes, in disseminating
11180
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other hand, requires an agreement to commit one of the acts listed in that Article before the offence
is committed. But the acts listed could occur either before or after the crime.
6141. The only conduct covered by Article 219 (4), aiding or abetting acts preparatory to the
crime, occurs before the crime occurred or at most, according to the Appeals Chamber, and some
Lebanese decisions, during its commission. In deciding cases under Article 219 (4), Lebanese
courts have suggested that the accused must have some prior knowledge of the specific crime the
perpetrator intends to commit. But the cases do not define the extent of this knowledge. Thus,
whether Lebanese case law differs from the international case law in this respect is unclear.
6142. Under Lebanese law, the accused also needs to know to some extent, and accept, the
consequences of both the perpetrator’s intended conduct and their own conduct, beforehand. Some
Lebanese judicial decisions find that the accused must agree with the perpetrator on at least these
things. And, Article 219 (5) explicitly requires the accused to have agreed with the perpetrator or
accomplice before the commission of the crime to do one of the acts specified in that provision.
6143. No such agreement is generally required under international criminal law. Rather, as
explained above, the accused person only need know that their acts or omissions will assist the
crime.11184
6144. In summary, therefore, accomplice liability under Lebanese law, and in particular under
Article 219 (4) and (5), covers a narrower range of conduct than aiding and abetting under
international criminal law and requires proof of some additional matters. For these reasons, the
Lebanese mode of liability in certain respects is more favourable to the accused than the relevant

the forced movement, praising past crimes and targeting policies and advocating their implementation. Mr Nuon
Chea’s words and actions encouraged the perpetrators to commit the crimes and therefore had a substantial effect on
their commission. On this basis, the Trial Chamber found Mr Nuon Chea responsible for aiding and abetting the direct
perpetrators to commit crimes against humanity of murder, persecution on political grounds and other inhumane acts,
Nuon Chea and Khieu Samphan, Case 002/01 Trial Judgment, paras 889-891; see also para. 547. The Trial Chamber
also found Mr Nuon Chea responsible for aiding and abetting the crime against humanity of extermination during the
movement of population (phase one). However, on appeal, the Supreme Court Chamber reversed this conviction on
the basis that neither the scale element—that Khmer Republic soldiers and officials had been killed on a large scale—
nor the requisite mens rea for the crime of extermination had been established beyond reasonable doubt. See Nuon
Chea and Khieu Samphan Case 002/01 Appeal Judgment, paras 536-541, 1099, disposition.
11184
See above, at paras 6127-6128. See also First interlocutory decision on applicable law, para. 227.
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international criminal law mode, as the Appeals Chamber concluded11185 and the Merhi and
Oneissi Defence submitted.11186
(c)

Conclusion: the law applicable to accomplice liability

6145. In conclusion, the Trial Chamber finds that the Lebanese Criminal Code is the relevant
applicable law to participating in a crime as an accomplice, under Article 3 (1) (a) of the Statute.
The words in that Article ‘participated as accomplice’ do not describe a mode of liability specific
to international criminal law, but rather one familiar to domestic legal systems, including
Lebanon’s, and explicitly defined in Article 219 of the code. From its brief examination of
international criminal law on aiding and abetting, the Trial Chamber agrees with the Appeals
Chamber’s conclusion that, of the two, the Lebanese concept of accomplice liability is the more
favourable to the accused. This is not determinative, since the Trial Chamber does not accept that
such examination was legally necessary in the first place or that there is an ambiguity in
Article 219. However, it is an additional consideration in favour of applying the Lebanese instead
of an international definition.
6146. In the present case, therefore, the actus reus of participating in a terrorist act, intentional
homicide or attempted intentional homicide as an accomplice is, for Article 219 (4) complicity, an
act or omission that assists the perpetrator’s or perpetrators’ preparation for the crime, and for
Article 219 (5) complicity of the kind charged, an act or omission that helps to shield one or more
of the participants in the crime from justice. Based on the wording of those Articles, the Trial
Chamber has concluded that to fulfil Article 219 (4) the accused accomplice’s conduct must occur
before the crime is committed, whereas Article 219 (5) covers conduct occurring either before or
after the crime’s commission.
6147. To fulfil Article 219 (5), the person who performed the shielding act or omission must have
agreed, before the crime was committed, with either the perpetrator(s) or another accomplice or
accomplices, to help to shield one or more of the participants in the crime from justice. This
finding, too, follows from the words of the Article itself.

11185

First interlocutory decision on applicable law, paras 228, 264.
Merhi Defence final trial brief, para. 580; see also, regarding the mens rea only, Merhi Defence closing
submissions, T. 18 September 2018, pp 103-104; Oneissi Defence final trial brief, para. 646, fn. 1420, citing First
interlocutory decision on applicable law, para. 228.

11186
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6148. The Trial Chamber further finds that to be an accomplice under either Article, the person
must know which particular crime (or crimes) the perpetrator(s) intend to commit. They must also
know the likely consequences of both the perpetrator’s or perpetrators’ commission of that crime,
and their own act or omission. They must accept that these are the likely consequences. And they
must know and accept these matters before the crime begins to be committed. In this limited sense,
therefore, for the purpose of both Article 219 (4) and Article 219 (5), to be an accomplice the
person must have a prior understanding or agreement concerning the crime—as the Appeals
Chamber found and all Parties professed to accept.
6149. The Trial Chamber thus does not follow the approach of those Lebanese decisions that
suggest that an accomplice may learn and accept the necessary details during the crime’s
commission. It is more consistent with the wording of the provisions, in particular the fact that
Article 219 (4) concerns ‘preparatory’ acts and Article 219 (5) requires agreement ‘before
commission of the crime’, to find that they require prior knowledge on the accomplice’s part.
Consistent with the case law, however, the Trial Chamber finds that an accomplice may gain the
necessary knowledge very shortly before the perpetrator begins to commit the crime; there is no
minimum period for it.
6150. The Trial Chamber accepts as reasonable, and will follow, the approach observed in some
Lebanese judicial decisions, of requiring that an accomplice to a terrorist act know before the crime
begins to be committed which particular means the perpetrator intends to use to commit that act.
Thus, to be an accomplice to the terrorist act alleged in this case, the Accused must have known
that it was intended to be committed using an explosive device. This interpretation is open on the
language of Articles 219 (4) and (5) and 314 of the Lebanese Criminal Code. As the requirements
of Lebanese law in this respect are unclear, this interpretation is also preferable because it is stricter
and consequently more favourable to the Accused than the alternative, namely that they need not
have known this detail to be criminally liable.
6151. Otherwise, the level of knowledge required of an accomplice will depend on the nature of
the principal crime and the circumstances of the particular case, but in any event need not extend
to all details of the principal crime. As the Trial Chamber stated in its decision under Rule 167, it
would suffice in this case if those charged as accomplices knew they were acting pursuant to a
plan to commit a terrorist act, namely, to assassinate Mr Hariri by means of a large explosive
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device in a public place, therefore causing terror, and further that in so doing they were aware that
others would die and be injured.
6152. It is unclear whether, as a matter of Lebanese law, an accomplice to a terrorist act, an
intentional homicide or an attempted intentional homicide that targeted a particular person must
know that person’s identity. The Trial Chamber therefore considers it preferable to accept the
stricter standard of knowledge that the Merhi, Oneissi and Sabra Defence proposed. That is, those
charged as accomplices must, legally, have known before the crimes were committed that
Mr Hariri was the target of the attack. However, when determining the individual criminal
responsibility of Mr Merhi, Mr Oneissi and Mr Sabra, the Trial Chamber has also briefly
considered the alternative—that Mr Hariri’s identity was a detail or ‘particular’ that they did not
need to know to have been accomplices to any of the crimes charged.

C.

Substantive crimes
1.

Terrorist act

6153. Article 314 of the Lebanese Criminal Code defines terrorist acts as ‘all acts intended to
cause a state of terror and committed by means liable to create a public danger such as explosive
devices, inflammable materials, toxic or corrosive products and infectious or microbial agents.’
6154. The Appeals Chamber in its first interlocutory decision, ultimately—but only after a
lengthy search for a possible definition of an international crime of terrorism—decided that the
crime of terrorism in Article 314 of the Lebanese Criminal Code was largely as set out in the
Article itself.
(a)

Actus reus

6155. In the first interlocutory decision on the applicable law, the Appeals Chamber concluded
that the objective or material element, namely the actus reus of this offence, was any act using a
means liable to create a public danger 11187 ‘or the credible threat of’ such an act.11188

First interlocutory decision on applicable law, paras 49, 147, disposition, 3 (a)-(b). See also Appeals Chamber
decision on Defence requests for reconsideration of First interlocutory decision on applicable law, para. 48.
11188
First interlocutory decision on applicable law, disposition, 3 (a).
11187
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6156. All of the ‘means’ listed in Article 314 are physical means—in particular, devices,
materials, products and agents. This suggests that Article 314 refers to a physical means, rather
than a manner or method of doing something. The Appeals Chamber referred to this fact, stating,
‘the Lebanese legislature appears to have adopted a physical connotation to the term “means”, as
further demonstrated by the use of the Arabic word “wassila”.’ 11189
6157. Notably, Article 314, in relation to the ‘means’ also uses the term ‘such as’ meaning that it
is an illustrative rather than a closed list. In legislative terms, it is the equivalent of stating ‘for
example’ and is commonly used to list examples of what may constitute the means for committing
a crime. In particular, the words ‘such as’ after ‘means liable to create a public danger’ signal that
the list in the provision is not exhaustive. This was also the Appeals Chamber’s interpretation.11190
6158. Some Lebanese courts, however, have interpreted this more restrictively, seeming to
consider that only an act using one of the means listed in the Article will qualify. An example of
this, which the Appeals Chamber highlighted, occurred in the case concerning the 1995 homicide
of Sheikh Nizar al-Halabi. Sheikh al-Halabi, a religious leader, was ambushed by masked attackers
and shot and killed immediately after getting into a car outside his home to travel to work one
morning. His son and two bodyguards were present and injured in the attack. 11191
6159. The Lebanese Judicial Council found that those accused did not commit a terrorist act—
apparently for the sole reason that they did not use one of the means listed in Article 314. The
Council stated:
Whereas Article 6 of the Act of 11 January 1958 punishes all terrorist acts.
Whereas Article 314 of the Criminal Code defines terrorist acts as all acts aimed at creating
a state of panic and committed by such means as explosive devices, inflammable materials,
toxic or corrosive products and infectious or microbial agents that are liable to cause a
public danger.
While it is true that the actions of the defendants Hamid, Aboud, Al-Kasm, Nabah and Abd
al-Mo‘ti pertaining to the homicide of Sheikh Nizar al-Halabi were liable to cause a state

11189
11190
11191

First interlocutory decision on applicable law, para. 50.
First interlocutory decision on applicable law, para. 50, disposition, 3 (b), fn. 432.
Al-Halabi Judgment, p. 24.

Case No. STL-11-01/T/TC

2016 of 2642

18 August 2020

R334002

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

of panic in view of the Sheikh’s religious and social standing and the fact that the offence
was committed in broad daylight in a street full of residents, shopkeepers and pedestrians,
the offence was not committed by any of the means listed in Article 314.
Whereas the defendants must be acquitted of the offence defined in Article 6 of the Act of
11 January 1958 inasmuch as its elements have not been fulfilled.11192

6160. In its Dany Chamoun judgment two years earlier, the same court seemed to take a more
nuanced approach, finding:
While it may be true that the crime that is being prosecuted was intended and succeeded in
creating panic, it was not perpetrated by any of the means referred to in the Article, and the
means used (handguns and submachine guns), the place in which they were used, a private
and closed apartment, and the persons targeted were not designed to bring about a public
emergency.11193

6161. This passage suggests that, besides the fact that Article 314 does not list handguns or
submachine guns, the Lebanese Judicial Council also considered relevant, first, whether the
‘means used’ were inherently liable to create a public danger, second, whether those means were
employed in public or in private and third, who the target was. However, the Appeals Chamber
concluded that both this and the Al-Halabi judgment exemplified a ‘narrow interpretation of the
“means” element of Article 314’,11194 according to which a ‘means’ not listed in the Article could
only constitute the actus reus of terrorism under Article 314 if it was ‘likely per se to cause a
danger to the general population’.11195

11192
Al-Halabi Judgment, pp 55-56 (emphasis added), examined in First interlocutory decision on applicable law,
paras 52, 125. Despite the Council’s characterisation in this passage, Article 6 of the 1958 law does not ‘define’
terrorist acts as such. Rather, Article 314 contains the crime’s definition and Article 6 of the 1958 law deals with
penalties for it.
11193
Dany Chamoun Judgment, p. 70.
11194
First interlocutory decision on applicable law, para. 55.
11195
First interlocutory decision on applicable law, para. 54; see also paras 51-53, 125. In support of its statement at
para. 51 that ‘Some Lebanese courts have propounded a strict interpretation of Article 314’, the Appeals Chamber
cited one additional decision, Military cassation decision 125/1964, and stated that according to that decision, ‘it is
not the conduct, but the means or instrument or device that must be such as to create a public danger.’ First
interlocutory decision on applicable law, para. 51. Based on the published extract of the decision—which is very
brief—the Trial Chamber agrees that the Military Court of Cassation interpreted Article 314 as it is written, that is, as
requiring the use of ‘means liable to create a public danger’ such as one of those listed. However, that decision does
not otherwise seem to have interpreted the Article restrictively.
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6162. Some Lebanese judgments suggest that even using one of the listed ‘means’ will not fulfil
the actus reus of the crime, if it does not in fact create a public danger. For example, in a judgment
issued in 1998, the Lebanese Court of Cassation found that the use by three accused of an
unspecified ‘small quantity of explosives’,11196 on a number of occasions, was insufficient to create
a public danger within the meaning of Article 314.11197 The size and power of the explosive
materials used seems to have ranged from a nine-volt battery and a wire to charges of unspecified
size made using explosive materials extracted from a missile.11198 Another example is the Lebanese
Judicial Council’s 1999 judgment in the case of Al-Rifai and others. The case concerned a series
of incidents that occurred at different times and places and involved varying degrees of violence,
including several bombings and attempted murders, perpetrated by a number of alleged supporters
of the so-called Islamic State in Lebanon and the Levant. The Lebanese Judicial Council stated
regarding Article 314:
it can be understood from this Article that an act is considered a terrorist act where it is
intended to cause a state of terror, and where there is a material element, i.e. the means
whose usage must be liable to create public danger;
Whereas public danger refers to a wide-scaled danger that arises when the damage resulting
from the means used is liable to propagate to a larger scale because of its force and violence,
leading to an increase in the risks and the seriousness of the damage resulting from its
usage;
Whereas if the usage of explosive materials can lead in theory to the risks and damage as
described above, it is not always the case given that the force and violence of the blast of
the explosive devices and materials differs from one device to another. The result might be
a wide-scaled danger or might be limited to the location where the explosive charge was
placed. Both possibilities depend on the nature and quantity of the used material, their
mechanisms, and the locations where they were placed.

11199

11196

Cassation decision 85/1998, p. 1.
Cassation decision 85/1998.
11198
Cassation decision 85/1998, pp 2-3. Six-hundred kilograms of explosive materials were extracted from the
missile, in two lots of 300 kilograms, but the judgment does not state the size of the charges created using those
materials.
11199
Al-Rifai and others Judgment, pp 9-10 (emphasis added).
11197
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6163. Applying this interpretation, the Lebanese Judicial Council found that detonating explosive
devices in the relevant locations did not fulfil the actus reus of a terrorist act, even though it injured
some people, because:
it did not … cause wide-scaled danger as described in article 314 of the Criminal Code,
since the force of the blast was not strong enough and its mechanism was not very
advanced. The damage caused by the blast did not go beyond the limited and direct location
where it was used.11200

6164. By contrast, according to the Appeals Chamber, ‘means’ that produce more modest

effects―such as guns―may satisfy the means requirement under Article 314 if, due to the
circumstances in which they are used, they are likely to pose a public danger.11201 The Appeals
Chamber reached this view in part by interpreting Article 314 in light of a definition of terrorism
that it considered constituted customary international law and was therefore binding on
Lebanon.11202
6165. The definition of terrorism that it considered to exist under international law also appears
to have been the sole basis for the Appeals Chamber’s view—not explicitly stated until the
disposition of its first interlocutory decision11203—that the credible threat of an act using means
liable to create a public danger will fulfil the actus reus of Article 314.11204 The Appeals Chamber
did not identify, nor is the Trial Chamber aware of, any Lebanese case law suggesting that
Article 314 encompasses threats. And, that Article itself is, patently, expressed to be limited to acts
actually committed—‘Terrorist acts are all acts intended to cause a state of terror and committed
by means liable to create a public danger’.

Al-Rifai and others Judgment, p. 10.
First interlocutory decision on applicable law, paras 125-129, disposition, 3 (b), fn. 432.
11202
See First interlocutory decision on applicable law, paras 63-113, disposition, 3. For the Appeals Chamber’s
justification for taking into account customary international law.
11203
The Appeals Chamber’s summary of the elements of Article 314 ‘interpreted in consonance with international
law’ in the body of its First interlocutory decision on applicable law, at para. 147, relevantly refers only to ‘the
volitional commission of an act’. But the disposition, 3 (a), adds after those words ‘or the credible threat of an act’.
11204
First interlocutory decision on applicable law, paras 65, 85-113, 139-141, 145-147—analysing terrorism under
international law and referring to various international and non-Lebanese domestic legal definitions that extend to
threats—and disposition, 3, asserting that the interpretation of Article 314 including this element was ‘in light of
international rules binding upon Lebanon.
11200

11201
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6166. In fact, the Appeals Chamber concluded that every element of the crime of terrorism under
Article 314 should be interpreted in light of international law, although it acknowledged that this
approach must be subject to the principle of legality. As it stated in the disposition of its first
interlocutory decision:
Article 314 of the Lebanese Criminal Code and Article 6 of the Law of 1958, interpreted
in the light of international rules binding upon Lebanon, provided such interpretation does
not run counter to the principle of legality, require the following elements for the crime of
terrorism (see above paras 47-60, 124-30).11205

6167. However, in the Trial Chamber’s view, for several reasons, such recourse to international
law was and is unnecessary. First, Lebanese judicial interpretations are binding on neither other
Lebanese courts nor the Special Tribunal. Indeed, the Appeals Chamber explicitly took this fact
into account in interpreting Article 314.11206 A chamber of the Special Tribunal may legitimately
disagree with an interpretation or distinguish it on its facts. Second, Article 2 of the Statute is
crystal clear in requiring the Special Tribunal to apply the Lebanese Criminal Code to its
proceedings. Third, the wording of Article 314 is unambiguous, meaning that there is no need to
construe an (absent) ambiguity in favour of an accused person, either in the Article’s wording or
in its interpretation.
6168. The Sabra Defence submits that the Appeals Chamber should not have referred to
international law to interpret the words ‘means liable to create a public danger’ in Article 314.
Specifically, counsel for Mr Sabra contends that Lebanese law exclusively applies when
interpreting the offences referred to in Article 2 of the Statute, including terrorism.11207 For the
reasons earlier stated, the Trial Chamber agrees that it is sufficient in this case to rely on the clear
wording of Article 314 itself. The Trial Chamber does not accept however that only Lebanese law
must guide its interpretation of these offences. For instance, the principles set out in Article 16 of
the Special Tribunal’s Statute, importing international human rights law, also apply.

11205

First interlocutory decision on applicable law, disposition, 3 (emphasis added).
First interlocutory decision on applicable law, para. 142.
11207
Sabra Defence final trial brief, paras 800, 808 (describing the offence under Article 314 by reference to ‘Lebanese
law and precedent’ only); Sabra Defence closing submissions, T. 21 September 2018, p. 15. See also Sabra Defence
final trial brief, para. 810 (stating, ‘In light of the [amended consolidated] [i]ndictment, no further expansion or
application of international customary law is required’ (footnotes omitted)).
11206
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6169. But in any event, the Trial Chamber need not attempt to determine the exact scope of the
words ‘means liable to create a public danger’. This is because the charges against the Accused
specify one of the means listed in the Article, namely an explosive device, and on the face of that
Article, such a means is, inherently ‘liable to create a public danger’; there is no need to prove that
it has that capacity.
6170. This was always the case in relation to Mr Hariri’s death, meaning that not having seen the
pleaded material facts in an indictment should have made no difference to the Appeals Chamber’s
analysis under Rule 176 bis of Article 314. In other words, the Appeals Chamber could have
reached the same result without needing to see the material facts that were pleaded in the
indictment. It was public knowledge and the subject of 11 UNIIIC reports to the UN SecretaryGeneral and Security Council, that Mr Hariri and others had been killed in a massive explosion
that had to reach the threshold of a ‘means liable to create a public danger such as explosive
devices’ under Article 314.11208
6171. Equally, since the charges concern the commission of an act, not the credible threat of one,
it is unnecessary in this case to determine whether Article 314 could cover such a threat
notwithstanding its clear language to the contrary. No Party addressed that question explicitly.
That said, the Sabra Defence rejected importing elements not found in Lebanese law into the
definition11209 and the Prosecution omitted the ‘credible threat’ aspect of the Appeals Chamber’s
definition when purporting to summarise it, in its final trial brief. 11210

11208
See also Appeals Chamber decision on Defence requests for reconsideration of First interlocutory decision on
applicable law, para. 49, noting that ‘In the instant case the indictment charges the accused with participating in the
commission of a terrorist act “by means of an explosive device”. […] Therefore, neither the indictment nor the
confirmation decision relies on the definition of terrorism as set out in the Interlocutory Decision’, meaning the First
interlocutory decision on applicable law. While the indictment there referred to was later amended, this aspect of it
did not change.
11209
Consistent with this position, when defining terrorism in its final trial brief, para. 808, the Sabra Defence cited
only para. 49 of the First interlocutory decision on applicable law—where the Appeals Chamber summarised the
definition under Lebanese law—not subsequent paragraphs or the disposition of that decision, where the Appeals
Chamber proposed that that Lebanese definition be interpreted in light of international law.
11210
Prosecution final trial brief, para. 1127, stating that the Appeals Chamber had concluded that the relevant element
was ‘the volitional commission of an act’ and citing only para. 147 of the First interlocutory decision on applicable
law, not its disposition.
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6172. The Prosecution otherwise appears to accept the Appeals Chamber’s interpretation of the
actus reus of the crime, as do counsel for Mr Ayyash and Mr Oneissi.11211 The Merhi Defence did
not directly address that interpretation, confining its legal submissions related to terrorism to the
elements of conspiracy to commit that crime and complicity in doing so. But none of those
submissions suggests that the Merhi Defence contests the Appeals Chamber’s interpretation of
Article 314.
6173. The Appeals Chamber also noted,11212 and no Party has challenged,11213 that deaths and
destruction of property caused by a terrorist act are aggravating circumstances only, pursuant to
Article 6 of the Lebanese law of 1958. In other words, these are circumstances in which the crime
may be committed and if proven to exist, entail a harsher penalty in the Lebanese legal system, but
are not necessary for the legal characterisation of an accused person’s conduct as that crime.
(b)

Mens rea

6174. The Lebanese Criminal Code defines intent in Article 188, as ‘the will to commit an
offence as defined by law.’ The amended consolidated indictment uses Article 188 for each charge
against the Accused. Article 314 expressly provides that the intention of the offence is ‘to cause a
state of terror’.
6175. The Appeals Chamber gave this phrase its normal meaning, finding that the subjective or
mental element (mens rea) is that the person deliberately acts with the intent to cause a state of
terror.11214 Terrorism is therefore a crime of specific, or special, intent, namely, dolus specialis.
Further, as the Appeals Chamber noted, the mens rea of any additional crime resulting from the

11211

Prosecution final trial brief, paras 1127, 1129-1130; Ayyash Defence final trial brief, para. 712, accepting the
Appeals Chamber’s First interlocutory decision on applicable law as to the applicable law generally; Oneissi Defence
final trial brief, para. 654. In addition, the Legal Representatives of Victims expressly accept the Appeals Chamber’s
interpretation of both the actus reus and mens rea of terrorism under Article 314. Legal Representative of Victims
final trial brief, paras 59-64. In their closing submissions, the Legal Representatives of Victims distinguished between
findings necessary to establish the guilt of the Accused and those necessary to ‘justice and truth’. Legal
Representatives of Victims closing submissions, T. 14 September 2018, p. 99. In light of this and the Legal
Representatives of Victims’ written submissions, the Trial Chamber does not interpret the Legal Representatives of
Victims’ submissions concerning the motive or purpose behind the attack (closing submissions, T. 14 September
2018, pp 95-102, 105-106) as contending that that motive or purpose is an element of the definition of a terrorist act
under Article 314.
11212
First interlocutory decision on applicable law, paras 59, 145, 148.
11213
The Prosecutor positively asserts this is so in the amended consolidated indictment, para. 56 (g). No Defence
submissions were made on the issue.
11214
First interlocutory decision on applicable law, paras 49, 57, 147 (c), disposition: 3 (c).
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terrorist offence, such as murder, is not an element of the mens rea of terrorism under
Article 314.11215
6176. Lebanese judicial decisions on terrorism by use of an explosive device suggest that it is not
difficult to establish the required mens rea for a terrorist act under Article 314. In some cases the
court appears to have found the mens rea from the fact that an accused deliberately used such a
device and or its effect. This is logical. For example, detonating a bomb in a crowded market place
by this very action will obviously ‘cause a state of terror’ at least among the crowd and those in
the immediate area affected by the blast, thus satisfying the mens rea requirement. The Appeals
Chamber also recognised the close link between the aim of the crime namely to ‘cause a state of
terror’ and the result, which is to create ‘a public danger’. 11216
6177. Lebanese courts do not appear to consider that the perpetrator’s sole or principal aim must
be to cause a state of terror among the general public. Having the intent to cause terror in a
particular area and or among a particular group has sufficed. For example, in 1993 three men
placed an explosive device at a bridge near a monastery in Balamand, in northern Lebanon, aiming
to attack a bus carrying Christian religious leaders who were participating in a meeting at the
monastery on the topic of unity between the Catholic and Eastern Orthodox churches. The device
exploded early—when the bus was 100 metres from the bridge—killing one of the three men.11217
In a 1994 judgment regarding this incident, the Lebanese Judicial Council found that the surviving
two men:
in view of the circumstances surrounding the event, and its outcome in all senses if the bus
carrying the prelates had been struck by the explosive device which had been prepared and
placed under the bridge where the convoy would have passed—did, with their deceased
companion Abdallah Al-Helou, intend to cause terror in the area, thereby violating the
security of the State. This corresponds to the offence stipulated in article 314 of the
Criminal Code, and in article 6 of the Law enacted on 11 January 1958.11218

11215

First interlocutory decision on applicable law, para. 57.
First interlocutory decision on applicable law, para. 128.
11217
Balamand Monastery Judgment, pp 6-9.
11218
Balamand Monastery Judgment, p. 14. See also Al-Tal Bombing Judgment, where the perpetrators’ particular
target was Lebanese army soldiers.
11216
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The Trial Chamber considers that this interpretation of Article 314 is reasonable and legally
correct, given that it simply requires the acts be ‘intended to cause a state of terror’.
6178. The Lebanese case law, however, is not consistent on what may constitute the special intent
needed for an offence under Article 314. In Fatieh, for example, a 1953 case, an accused who
twice threw unspecified explosives at a house was found to have committed a terrorist act even
though his obvious intention was to influence someone for personal reasons, specifically his wish
to marry their daughter.11219 On its face this does not appear to be a terrorist act and the Trial
Chamber is therefore not convinced that it should follow this decision’s reasoning.
6179. In the 1997 judgment concerning the attempted assassination of Minister Michel Murr, the
Lebanese Judicial Council found for the purpose of convicting Mr Samir Geagea of instigating
terrorism:
Whereas the attempted assassination of Minister Michel Murr on 20 March 1991 and the
second car-bomb operation on 29 March 1991 involved the use of explosives, created panic
among the population, killed and injured a number of persons, and destroyed residential
and commercial buildings, they constituted terrorist acts within the meaning of article 314
of the Criminal Code, entailing the penalty prescribed in article 6 of the Law of 11 January
1958.11220

It did not elaborate further on the mens rea of this crime.
6180. By contrast, in the 1998 judgment on the use of an unspecified ‘small quantity of
explosives’, the Court of Cassation determined that the intention of the three accused did not reach
the threshold for terrorism under Article 314. One explosion occurred at midnight in November
1997, 700 metres from a home in Al Jarran in the Muhafaza of Nabatieh, southern Lebanon.
Another occurred in Al Marout, at an unspecified date in or after 1997, and a third in Magharet el
Leimoune, around two weeks later. The court found that the accused intended only to achieve
personal objectives, in the case of the Al Jarran explosion, or to test the explosives in the two
others.11221

Fatieh cassation decision 334/1953. The Trial Chamber has relied in part on the Appeals Chamber’s description
of this decision, since the Trial Chamber has been able to obtain only a short extract from the decision.
11220
Murr Judgment, p. 53. See also First interlocutory decision on applicable law, paras 60, 128.
11221
Cassation decision 85/1998, p. 5. See also First interlocutory decision on applicable law, fn. 84.
11219
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6181. In Al-Rifai and others, the Lebanese Judicial Council reached a similar finding in relation
to bombings. As well as finding the absence of the actus reus for terrorism, the Council also
concluded a lack of mens rea, because the accused did not intend to cause a state of terror. Instead,
it found that the accused intended to harass shop owners to prevent them from selling alcohol or
trading, as they considered these activities contradicted Islamic Sharia.11222 This finding and that
in the 1998 explosives judgment described above can be limited to the facts of the cases.
6182. The Appeals Chamber referred to some of these decisions and concluded that establishing
the special intent to cause a state of terror must be done on a case-by-case basis.11223 The Trial
Chamber agrees that this is the only way to determine whether an accused has the special intent
necessary for a crime which requires it.
6183. The Appeals Chamber also accepted a Prosecution submission11224 that in addition to the
use of explosives, Lebanese courts consider relevant things such as: the social or religious status
of the principal target, the commission of the attack in daylight in a street full of people, the
collateral killing of bystanders and the destruction of residential and commercial buildings.11225
The Trial Chamber agrees that these factors could also be considered according to the facts of each
case. Moreover, these factors are pertinent to the attack on Mr Hariri in February 2005.
6184. The Prosecution and the Ayyash and Oneissi Defence appeared to accept the Appeals
Chamber’s characterisation of the mens rea of the crime as deliberately acting with the intent to
cause a state of terror.11226 The Merhi Defence did not directly address the Appeals Chamber’s
definition of this crime. The Oneissi Defence separately argues, concerning the Lebanese law on
accomplice liability, that ‘when the accused is alleged to be an accomplice to a terrorist act … the
required special intent to spread terror may only be inferred from the means used’.11227 If this

Al-Rifai and others Judgment, p. 10.
First interlocutory decision on applicable law, para. 60.
11224
F0929, Prosecutor's Brief Filed Pursuant to the President's Order of 21 January 2011 Responding to the Questions
Submitted by the Pre-Trial Judge (Rule 176 BIS), 31 January 2011, para. 30.
11225
First interlocutory decision on applicable law, para. 60, fn. 85; see also paras 126-128.
11226
Prosecution final trial brief, paras 1127-1130; Ayyash Defence final trial brief, para. 712, accepting the First
interlocutory decision on applicable law as to the applicable law generally; Oneissi Defence closing submissions,
T. 20 September 2018, pp 101, 103-120; Oneissi Defence final trial brief, para. 647—submitting generally that the
First interlocutory decision on applicable law is binding—and para. 661, implicitly accepting the Appeals Chamber’s
definition by submitting that the perpetrators of the terrorist act alleged in this case must have intended ‘to create a
state of terror’.
11227
Oneissi Defence final trial brief, para. 654 (emphasis added).
11222

11223
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submission means that the only way to establish the requisite special intent of the perpetrator to
cause a state of terror is by inference from the means used, the Trial Chamber rejects it, in light of
the Lebanese case law considered above. But the Trial Chamber recognises that the mens rea could
be inferred from the means, for example, a powerful bomb deliberately detonated in a crowded
public place as in the hypothetical scenario above.
6185. Additionally, some Lebanese case law supports the view that to be liable for committing a
terrorist act, the accused perpetrator must have known of the means to be used to commit the act.
For example, in the Murr case the Lebanese Judicial Council apparently considered it necessary
for even those accused as accomplices, rather than perpetrators, of terrorism, to know the operation
in question ‘was to be executed by means of explosives’.11228
6186. Considering these Lebanese judicial interpretations, the Trial Chamber believes that it is
legally correct and reasonable to interpret Article 314 as requiring some level of knowledge of the
means intended or used to commit the crime. This is also consistent with the Appeals Chamber’s
interpretation.11229 Accordingly, to commit a terrorist act by means of an explosive device, in
contravention of Article 314, the Trial Chamber finds that the accused perpetrator must at least
have known that it was to be committed by means of an explosive device.
6187. The Sabra Defence argues that if the Trial Chamber is ‘minded to apply international
customary law as per the Appeals Chamber’s first interlocutory decision then it must consider all
the elements of the offence of terrorism in international customary law including the requisite
motive for the commission of a terrorist act, namely for a political, religious or ideological
purpose’.11230
6188. However, counsel conceded during their oral closing submissions, as they had to, that
Lebanese law on its own contains no specific motive requirement in the definition of a terrorist
act—that is, if that law is not interpreted in light of the customary international law

Murr Judgment, p. 56.
For example, First interlocutory decision on applicable law, para. 128, acknowledging that the aim and the result
of the crime are ‘closely intertwined’.
11230
Sabra Defence final trial brief, para. 810 (original emphasis). See also Sabra Defence final trial brief, paras 427428; Sabra Defence closing submissions, T. 21 September 2018, pp 14-20, 56-57.
11228

11229
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definition11231—assuming that definition’s existence of course. Moreover, as the Trial Chamber
understood those closing submissions, the Sabra Defence’s primary submission concerning the
alleged non-personal motive or purpose behind the attack of February 2005 was that this was a
material fact the Prosecution should have pleaded in the amended consolidated indictment. 11232 In
other words, that it was directed more towards an alleged lack of notice of the details of the
Prosecution’s case rather than the strict requirements of Article 314. In response, during its oral
closing submissions the Prosecution explicitly, and in the Trial Chamber’s view correctly, rejected
that motive must be proven to establish a terrorist act under Article 314.11233
6189. The Appeals Chamber considered this issue in its first interlocutory decision and concluded
that the customary international law definition that it had determined to exist did not include such
a motive requirement.11234 Although the Sabra Defence did not challenge this conclusion in its
response to the Trial Chamber’s order in July 2017 to file legal submissions on the applicable
law,11235 the Sabra Defence later argued that the Appeals Chamber erred in this respect. 11236 Some
academic commentary supports this view.11237
6190. The Sabra Defence also submits that interpreting Article 314 in light of international law
including this ‘additional requirement’11238 would be consistent with Article 3 of the Lebanese
Criminal Code, ‘which allows retroactive application of statutes that benefit the accused.’ 11239

11231

Sabra Defence closing submissions, T. 21 September 2018, pp 15, 18. The Sabra Defence contrasted this with
the definition of ‘political offences’ in Article 196 of the Lebanese Criminal Code, which specifically refers to motive,
Sabra Defence closing submissions, T. 21 September 2018, p. 54.
11232
As discussed above at chapter II ‘The Prosecution’s pleaded case’, (B) (5) ‘Hezbollah and the political context’.
As to it being the Sabra Defence’s primary submission concerning this issue, Sabra Defence closing submissions,
T. 21 September 2018, pp 13-14, 57-59.
11233
Prosecution closing submissions, T. 11 September 2018, p. 37, T. 14 September 2018, p. 74.
11234
First interlocutory decision on applicable law, para. 98.
11235
Order to file submissions and observations on Lebanese law; F3318, Joint Defence Submissions on Lebanese
Law, 8 September 2017.
11236
Sabra Defence final trial brief, paras 427-428; Sabra Defence closing submissions, T. 21 September 2018, pp 1519.
11237
Gillet and Schuster 2011, pp 1008-1009, cited by the Sabra Defence in its final trial brief, para. 427, fn. 818, and
closing submissions, T. 21 September 2018, pp 15-16.
11238
Sabra Defence final trial brief, paras 427-428.
11239
Sabra Defence final trial brief, para. 428. Article 3 of the Lebanese Criminal Code provides, ‘Any statute that
amends the definition of an offence in a manner that benefits the accused shall be applicable to the acts committed
prior to its entry into force, unless an irrevocable judgment has been rendered.’
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6191. The Trial Chamber does not agree. Lebanese law on this is clear. Article 192 of the
Lebanese Criminal Code specifies that motive ‘shall not constitute an element of an offence except
in cases specified by law.’ And Article 314 does not require a motive.
6192. But substantively, indeed conclusively, nothing in Article 2 of the Statute suggests that the
Special Tribunal should examine the law of other nations, the case law of international criminal
courts or tribunals or treaties and other international instruments, including those that are not
legally binding—as the Appeals Chamber did in finding the existence of a customary international
law definition of the offence of terrorism—in applying the ‘provisions of the Lebanese Criminal
Code relating to the prosecution and punishment of acts of terrorism’. Despite the Appeals
Chamber’s lengthy (41 page)11240 obiter dicta on the apparent existence of a customary
international law definition of terrorism, the Trial Chamber is not convinced that one exists. The
Appeals Chamber extensively considered the international law that is binding on Lebanon and
took it into account in interpreting Article 314.11241 In the Trial Chamber’s view this was
unnecessary.
6193. The Statute contains only two obvious references to the laws of other nations or
international law. Article 3 refers to superior responsibility and takes some modes of liability from
the 1998 Rome Statute and the 1997 International Convention for the Suppression of Terrorist
Bombings. Article 16 imposes some principles from international human rights law. So, even if an
international customary definition of terrorism exists—which the Trial Chamber does not accept
on the analysis in the Appeals Chamber’s decision—where substantive crimes are concerned, the
Special Tribunal is only permitted by Article 2 of its Statute to apply the provisions of the Lebanese
Criminal Code. It would thus be legally impermissible to apply an additional element of an alleged
international offence to a crime specified in the Lebanese Criminal Code.

It has been critiqued in academic writings; see for example, Ambos LJIL 2011; Ambos amicus curiae brief 2011;
Gillet and Schuster 2011, pp 1011-1014, 1018; Saul LJIL 2011; Saul amicus curiae brief 2011; Saul 2013; Kirsch and
Oehmichen 2011. The Sabra Defence referred to some of this criticism in its final trial brief, para. 427, and closing
submissions. T. 21 September 2018, pp 15-17. For the single example of this criticism that the Sabra Defence
specifically identified.
11241
First interlocutory decision on applicable law, paras 63-113, disposition, 3. The Appeals Chamber did this so as
to interpret the provisions of Lebanese legislation as it considered Lebanese courts would interpret them, namely, in
light of applicable international law. First interlocutory decision on applicable law, para. 41, see also paras 45-46, 62,
71-82, 114-124, 147; Appeals Chamber decision on Defence requests for reconsideration of First interlocutory
decision on applicable law, paras 6, 48.
11240
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6194. This approach may appear at first sight to be paradoxical, because as a matter of
international law, Lebanon’s customary obligations are part of the law applicable in that country.
In the Trial Chamber’s view, however, the clear language of the Statute must take precedence over
an unwritten general policy aim of interpreting applicable Lebanese legislation exactly as
Lebanese courts should, in theory, interpret them.
6195. In any event, as a matter of Lebanese domestic law and practice, customary international
law rules criminalising an individual’s conduct are not generally applied in criminal proceedings
unless implemented in Lebanese legislation. The Appeals Chamber itself acknowledged this.11242
It also conceded that the Statute ‘makes clear that codified Lebanese law, not customary
international law’,11243 applies in the Special Tribunal and therefore a customary international law
definition of terrorism ‘cannot be directly applied’ in its proceedings. 11244
6196. Finally—on the issue of the apparent existence of a customary rule that binds Lebanon
after morphing into its national criminal laws—the Sabra Defence only very briefly described the
sources that the Trial Chamber presumes it relies on to demonstrate the general State practice
conforming with this alleged additional element of the definition and acceptance by States of its
supposedly legally-binding nature.11245 Those sources consist of several treaties, a draft treaty, UN
General Assembly pronouncements and ‘judicial and commisional analyses and national
legislation’.11246 The only further reference for these sources is the Appeals Chamber’s discussion
of them in its first interlocutory decision. 11247
6197. The Sabra Defence also cited one journal article criticising that decision.11248 The Trial
Chamber, however, does not consider this superficial examination of sources of customary law

First interlocutory decision on applicable law, paras 114, 120, stating that ‘customary rules which are selfexecuting’ are binding within Lebanon (emphasis added); see also para. 76, defining self-executing and non-selfexecuting norms.
11243
First interlocutory decision on applicable law, para. 123.
11244
First interlocutory decision on applicable law, para. 123, original emphasis removed.
11245
Or, to adopt the commonly used short-hand, the requisite State practice and opinio juris sive necessitatis. See
Statute of the International Court of Justice, Art. 38 (1) (b); North Sea Continental Shelf Judgment, para. 77.
11246
Sabra Defence final trial brief, para. 427. See also para. 810, in particular the assertion ‘This [motive] requirement
is reflected in various international conventions and domestic practice, and widely considered to be reflective of the
definition of terrorism under international customary law’.
11247
Sabra Defence final trial brief, fns 815-816.
11248
Gillet and Schuster 2011. Sabra Defence final trial brief, para. 427, fn. 818; Sabra Defence closing submissions,
T. 21 September 2018, pp 15-16.
11242
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sufficiently demonstrates the existence of this alleged customary motive requirement. For these
additional reasons, the Trial Chamber is satisfied that, consistent with the plain wording of Articles
192 and 314 of the Lebanese Criminal Code, proof of motive is not an element of the offence of
terrorism.
6198. Evidence of facts giving rise to a motive can still have some value when considering
terrorism and the other offences charged in the case. In particular, where such evidence is before
the Trial Chamber, it serves to contextualise the offences and will or may provide a reason for their
commission. It can also provide evidence of an accused person’s intent.
(c)

Conclusion: the elements of a terrorist act

6199. In summary, the Trial Chamber has concluded that under the law applicable in the Special
Tribunal, to commit a terrorist act by means of an explosive device, a person must:
1. perform an act using an explosive device that is liable to create a public danger;
2. know that the act is to be committed using an explosive device that is liable to create a
public danger; and
3. intend to cause a state of terror.

2.

Conspiracy aimed at committing a terrorist act

6200. Conspiracy is a substantive crime under Lebanese law, rather than a mode of liability as in
some other legal systems. As earlier noted, Article 270 of the Lebanese Criminal Code provides
that ‘Any agreement concluded between two or more persons to commit a felony by specific means
shall be qualified as a conspiracy’.
6201. Article 2 (a) of the Statute specifically identifies ‘the rules regarding … conspiracy’ as
being applicable in the Special Tribunal when they form part of the ‘provisions of the Lebanese
Criminal Code relating to the prosecution and punishment of acts of terrorism’.
6202. In this case, the Prosecutor alleges that the aim of the agreement was to commit a terrorist
act by means of an explosive device, in order to kill Mr Hariri.11249 More specifically, the

11249

Amended consolidated indictment, paras 48, 51, 53-54.
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Prosecutor alleges the Accused agreed to achieve their aim of killing Mr Hariri by detonating a
large quantity of explosives in a public place 11250 and that:

•

the Accused agreed on the conspiracy’s aims with Mr Badreddine and as yet
unidentified others;11251

•

Mr Ayyash and Mr Merhi, together with Mr Badreddine, agreed on those aims at some
time between 11 November 2004 and the morning of 14 February 2005 prior to the
attack;11252

•

Mr Oneissi and Mr Sabra joined the conspiracy between 22 December 2004 and
14 February 2005, but again, no later than the morning of that day, before the
attack;11253 and

•

either Mr Hariri’s assassination by the alleged means ‘intentionally with premeditation
should’,11254 or each of the Accused ‘foresaw and accepted the risk would,’11255 ‘kill
and attempt to kill others in the immediate vicinity of the explosion, and cause the
partial destruction of buildings.’ 11256
(a)

The Appeals Chamber’s interpretation of Article 270

6203. The Appeals Chamber concluded that conspiracy under Lebanese law consists of five
elements.11257 In its first and second interlocutory decisions on the applicable law, it described
those elements as follows:

•

first, conspiracy requires the participation of two or more people, though they need not
all be identified for one of them to be prosecuted: 11258 ‘a single person can be tried for

11250

Amended consolidated indictment, paras 51, 54 (d).
Amended consolidated indictment, paras 48, 54 (a).
11252
Amended consolidated indictment, para. 48 (a).
11253
Amended consolidated indictment, para. 48 (c).
11254
Amended consolidated indictment, para. 54 (e).
11255
Amended consolidated indictment, para. 54 (f).
11256
Amended consolidated indictment, para. 54 (g).
11257
First interlocutory decision on applicable law, para. 194, fn. 302, citing in support (misdescribing the decision
number as 124/1994) the Balamand Monastery Judgment cited in Elias Abou Eid, Al-qararat al-kubra fi al-ijtihad alloubnani wal-moukaran [The major decisions in Lebanese and comparative jurisprudence], volume 22, p. 98.
11258
First interlocutory decision on applicable law, para. 194, fn. 303 (citing in support El-Fadel 1963, p. 83), paras
195, 202 (a), disposition, 7 (a); second interlocutory decision on applicable law, paras 82, 84. There is a discrepancy
11251
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conspiracy, when it is proved that he agreed with others to commit the relevant crime,
even though these “others” remain unknown’;11259

•

second, an agreement between those persons―a merger of their wills―is
necessary.11260 Not all the participants must reach this agreement at the same time;
rather, additional participants can join the agreement later.11261 That occurs when the
additional participant’s will merges with the other conspirators.11262 The agreement
need not be secret; need not have any ‘specific form’11263 or particular time-line;11264
and can be conditional on the occurrence of a circumstance or event; 11265

•

third, the aim of the agreement must be to commit a crime against State security. The
position of Article 270 of the Lebanese Criminal Code and Article 7 of the Lebanese
law of 1958 in the code shows that their scope is limited to this set of crimes.11266 A
terrorist act is a crime against State security. 11267 Since it is the only one of those crimes
listed in Article 2 of the Statute, ‘for purposes of this Tribunal, the aim of the conspiracy
must be a terrorist act’;11268

between the year of publication of the textbook by Mohammed El-Fadel that the Appeals Chamber cited—1963—and
that stated on the extract the Trial Chamber has obtained, 1965. An English translation of the latter forms part of
Annex D to the Sabra Defence’s final trial brief, pp 104-111 (referring to the publication as ‘Al-Jaraa'im Al-Waqi'a
'ala Amin Al-Dawla’). Other than this discrepancy, all signs are that it is the same publication.
11259
First interlocutory decision on applicable law, para. 195, fn. 304, citing in support El-Fadel 1963, p. 89.
11260
First interlocutory decision on applicable law, paras 194 (citing in support El-Fadel 1963, p. 83), 196, 202 (b),
disposition, 7 (b); second interlocutory decision on applicable law, paras 82, 84.
11261
First interlocutory decision on applicable law, paras 194, 196, 202 (b), disposition, 7 (b); second interlocutory
decision on applicable law, para. 82.
11262
First interlocutory decision on applicable law, para. 196.
11263
First interlocutory decision on applicable law, para. 196.
11264
The Appeals Chamber stated regarding this issue, ‘no explicit time-line is required for the validity of the
agreement. The agreement stands, even though it is a long-term one or has no predefined or foreseen term.’ First
interlocutory decision on applicable law, para. 196.
11265
First interlocutory decision on applicable law, para. 196.
11266
Article 270 of the Lebanese Criminal Code is located in Book II of that Code, in Chapter I, ‘Offences against
State security’. Article 7 of the Lebanese law of 1958, since it replaces Article 315 of the Lebanese Criminal Code, is
located in the same chapter, specifically in sub-chapter II which concerns offences against internal State security. First
interlocutory decision on applicable law, paras 193-194 (citing in support El-Fadel 1963, p. 83), 197-198, 202 (c),
disposition, 7 (c); second interlocutory decision on applicable law, paras 82, 85 (citing in support El-Fadel 1963,
pp 92-93 and El-Zoghbi 1995, volume 10, p. 39), disposition, C (a).
11267
First interlocutory decision on applicable law, paras 197-198; second interlocutory decision on applicable law,
fn. 73.
11268
First interlocutory decision on applicable law, para. 202 (c), disposition, 7 (c) (emphasis added). See also para.
198; second interlocutory decision on applicable law, para. 85, fns 73, 85.
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•

fourth, the participants must agree on the means to carry out the crime. 11269 They must
‘predetermine’ that means.11270 The Appeals Chamber also stated in its first
interlocutory decision that the participants’ agreement must ‘contemplate the means
and tools that the conspirators want to use to commit the crime’ 11271—but elsewhere in
that decision seemed to use ‘means’ and ‘tools’ interchangeably,11272 and did not
otherwise refer to ‘tools’ when analysing the crime of conspiracy in either of its
decisions on the applicable law.11273 Where the charge is conspiracy aimed at
committing a terrorist act, as is charged in this case, the conspirators must agree on
means that fall within Article 314 of the Lebanese Criminal Code, namely, means liable
to create a public danger.11274 However, provided that requirement is met, ‘a precise
determination of the means is not required. If the conspirators agree that they will use
a means described as terrorist, it is sufficient to say that they agree on the means to
execute the agreement’;11275 and

•

finally, the participants must have criminal intent.11276 If a participant has reached or
joined an agreement that meets the criteria set out in the bullet points above, they
automatically have the requisite criminal intent,11277 unless they believe that the
conspiracy is lawful. As the Appeals Chamber expressed it, ‘the mere existence of the
agreement fulfils the criminal intent. Criminal intent does not materialise if a coconspirator believed that the conspiracy, which afterwards turned out to be unlawful,
was instead lawful’.11278

11269

First interlocutory decision on applicable law, paras 199 (citing in support El-Fadel 1963, p. 94), 202 (d),
disposition, 7 (d); second interlocutory decision on applicable law, paras 82, 86-87, disposition, c (a).
11270
First interlocutory decision on applicable law, para. 194 (citing in support El-Fadel 1963, p. 83); second
interlocutory decision on applicable law, para. 82.
11271
First interlocutory decision on applicable law, para. 199.
11272
First interlocutory decision on applicable law, paras 154-155, 162.
11273
Except when quoting para. 199 of its First interlocutory decision on applicable law—including the sentence
referring to ‘tools’—in a footnote in its second interlocutory decision on applicable law, fn. 86.
11274
First interlocutory decision on applicable law, paras 199, 202 (d), disposition, 7 (d).
11275
First interlocutory decision on applicable law, para. 199.
11276
First interlocutory decision on applicable law, paras 194 (citing in support El-Fadel 1963, p. 83), 200, 202 (e),
disposition, 7 (e); second interlocutory decision on applicable law, para. 82.
11277
First interlocutory decision on applicable law, para. 200, citing in support Alia 1999, p. 88. See also First
interlocutory decision on applicable law, disposition, 7 (e), describing this element of the crime as ‘criminal intent
relating to the object of the conspiracy’ (emphasis added).
11278
First interlocutory decision on applicable law, para. 200.
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6204. The Appeals Chamber also observed, regarding the intent required for conspiracy, that ‘As
with all intentional crimes, the motive is not taken into consideration, unless to mitigate or
aggravate the sentence.’11279 In light of Article 192 of the Lebanese Criminal Code and the
Lebanese case law, the Trial Chamber interprets the statement that ‘the motive is not taken into
consideration’ as meaning that motive is not an element of the crime of conspiracy itself. Applying
Article 192, Lebanese courts still need to take motive ‘into consideration’ if motive is a specified
element of the crime against State security that is the alleged object of the conspiracy.11280
6205. In addition, the Appeals Chamber concluded that, provided that the five elements of
conspiracy are established, for the conspirators to incur criminal liability it does not matter that the
envisaged crime was not actually executed. Once the merger of wills has taken place, so has the
crime of conspiracy. Therefore, Lebanese law does not recognise ‘attempted’ conspiracy. 11281
(b)

Sources of principles on conspiracy

6206. The Appeals Chamber noted that ‘the Lebanese case law on conspiracy is very sparse’. 11282
It confined its analysis to one Lebanese judgment, the 1994 Balamand Monastery judgment
concerning the premature explosion of a device that was intended to detonate under a bus carrying
religious leaders.11283 It also cited some publications11284 and submissions made by the Prosecution
and the Defence Office in 2011 and 2017.11285

11279

First interlocutory decision on applicable law, para. 200.
In the Camille Chamoun Judgment, the Lebanese Judicial Council adopted this approach at pp 10-11, finding
motive was a specified element of the crime defined in Article 2 of the Lebanese law of 1958. See also the summary
of principles on conspiracy from Lebanese Judicial Council judgments in Alia 1987, p. 168, specifically the statement
‘Criminal intent is inferred from motive if it is deemed an element of crimes against the security of the state’, and the
similar statement in Alia 1999, p. 89.
11281
First interlocutory decision on applicable law, para. 200, fns 308-309, citing in support F0929, Prosecutor's Brief
Filed Pursuant to the President's Order of 21 January 2011 Responding to the Questions Submitted by the Pre-Trial
Judge (Rule 176 BIS), 31 January 2011, para. 51, quoting the Balamand Monastery Judgment and El-Fadel 1963,
p. 97.
11282
First interlocutory decision on applicable law, fn. 302.
11283
First interlocutory decision on applicable law, fns 302, 308. For the facts of the Balamand Monastery Judgment.
11284
First interlocutory decision on applicable law, fns 303-304, 306-307, 309, 311; second interlocutory decision on
applicable law, fn. 84, referring to Alia 1999; Elias Abou Eid, Al-qararat al-kubra fi al-ijtihad al-loubnani walmoukaran [The major decisions in Lebanese and comparative jurisprudence], volume 22; El-Fadel 1963, pp 86-87;
El-Zoghbi 1995, volume 9, Conspiracy, Chapter 2.1.2: ‘Simple Agreement’.
11285
First interlocutory decision on applicable law, paras 191-192, fn. 308, referring to F0929, Prosecutor's Brief Filed
Pursuant to the President's Order of 21 January 2011 Responding to the Questions Submitted by the Pre-Trial Judge
(Rule 176 BIS), 31 January 2011; F0930, Defence Office’s Submissions Pursuant to Rule 176 bis (B),
31 January 2011; second interlocutory decision on applicable law, paras 5, 7, 90, fn. 102, referring to STL-1707/I/AC/R176bis, F0013, Prosecution Submissions pursuant to the Appeals Chamber Scheduling Order of 24 August
11280
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6207. The Lebanese Judicial Council in Balamand neither found that any accused had committed
conspiracy11286 nor analysed its application to terrorism, the felony against State security alleged.
It identified the elements of the crime, then proceeded to consider instead whether the accused had
committed the crimes of terrorism and attempted intentional homicide and find some of them
had.11287 Apparently this was because it considered that ‘if the plotters dispense with preparatory
or preliminary measures and begin directly to execute their plot, the conspiracy becomes an attack
on the security of the state, and the perpetrators are liable to penalties as attackers rather than
conspirators’.11288
6208. The Lebanese Criminal Code, however, does not require this approach. 11289 It also diverges
from some earlier judgments of the Council, where it appears to have accepted that an accused
could be convicted of both conspiracy to commit terrorism and terrorism itself. 11290
6209. Balamand and Murr were the only two Lebanese judgments cited by the Parties in their
submissions on conspiracy that actually referred to the crime defined in Article 270.11291 In Murr,
for reasons that are unclear, the Lebanese Judicial Council declined to apply that crime to the facts

2017, 7 September 2017; STL-17-07/I/AC/R176bis, F0012, Public Redacted Version of the “Defence Office
Submissions Following the Order of the Appeals Chamber Dated 24 August 2017” Dated 7 September 2017,
11 September 2017; STL-17-07/I/AC/R176bis, F0015, Prosecution Response to Defence Office Submissions of
7 September 2017 and Request to the Appeals Chamber arising from Defence Office Submissions, 14 September
2017; STL-17-07/I/AC/R176bis, F0016, Defence Office Response to the Prosecution Submissions on the Applicable
Law of 7 September 2017, 14 September 2017; and oral submissions made at a public hearing on 11 October 2017.
11286
As the Appeals Chamber acknowledged this in its First interlocutory decision on applicable law, fn. 302.
11287
Balamand Monastery Judgment, pp 12-16.
11288
Balamand Monastery Judgment, p. 13, citing El-Fadel, Crimes against State security, pp 80-119.
11289
The only relevant restriction appears in Article 181, in a sub-section of the code entitled ‘Notional plurality of
offences’. Article 181 provides, ‘If an act has several qualifications, they shall all be mentioned in the judgement and
the Judge shall impose the heaviest penalty. However, if both a general provision of criminal law and a special
provision are applicable to the act, the special provision shall be applied.’
11290
For example, see the extracts from Judicial Council judgment 76/1959 and Judicial Council judgment 79/1959 in
Alia 1987, appendix. The Trial Chamber has been unable to obtain a complete copy of either judgment.
11291
The Sabra Defence cited the Balamand Monastery Judgment in its written submissions on the law applicable to
conspiracy in its final trial brief, fns 1511, 1514-1515, 1517. The Merhi Defence cited both the Murr Judgment and
the Dany Chamoun Judgment in its final trial brief, para. 583, fn. 1102, in support of a legal submission apparently
concerning both conspiracy and complicity, but in fact the passages cited relate only to complicity. The Dany
Chamoun Judgment does not refer to the crime of conspiracy under Article 270 at all.
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of the case, even though it was charged.11292 The only felonies that it considered11293 were
terrorism, intentional homicide and attempted intentional homicide. It found that several of those
accused either co-perpetrated or were accomplices to those crimes, while another accused, Samir
Geagea, instigated the relevant crimes.11294
6210. The Trial Chamber therefore undertook its own searches in an attempt to identify more
Lebanese case law on conspiracy, but found scant case law generally, and only a few judgments
that determined that an accused had committed the crime.
6211. They include one judgment concerning a plot to assassinate a political leader, the Lebanese
Judicial Council’s 1969 judgment on the attempted assassination of the former Lebanese president,
Mr Camille Chamoun. In that case, two Syrians became aware that Mr Muhammad Nabil Akkari
had been saying that he wished to assassinate Mr Chamoun. In 1966, they approached him offering
their assistance, including money, weapons and help in securing his escape after the murder. In
1968, after some meetings between the three and unsuccessful efforts to carry out their plan, they
drove to the offices of the Lebanese National Liberal party, outside where Mr Akkari shot and
wounded Mr Chamoun while the other two waited in the car. Mr Akkari was arrested, while the
two Syrians escaped and ‘the investigation was unable to uncover’ their identities. Two others
alleged to have been involved were tried with Mr Akkari. 11295
6212.

The Council found that Mr Akkari had conspired with the Syrians to assassinate

Mr Chamoun and thus co-perpetrated a conspiracy to commit the crime against State security

The Lebanese Judicial Council’s only comment on the crime of conspiracy in the Murr Judgment was at p. 53:
‘Whereas the indictment decision charged Samir Geagea with the two criminal offences defined in Articles 270 and
271 of the Criminal Code; Whereas the said Articles 270 and 271 define the offence of conspiracy and specify cases
involving an attack on state security, but contain no provisions regarding charges or penalties, it would be
inappropriate to apply their provisions in the context of the offences defined and the penalties prescribed in respect of
the facts ascertained in the case of the accused. The conclusion that may be drawn from this with respect to the accused
Samir Geagea is also applicable to the other accused mentioned in the indictment decision in connection with those
two Articles’. It is unclear why the Lebanese Judicial Council did not consider Article 7 of the Lebanese law of 1958
which, as set out above, prescribes the penalty for conspiracy.
11293
The Lebanese Judicial Council in the Murr Judgment also considered, and convicted some accused of, a
misdemeanour relating to weapons.
11294
Murr Judgment, pp 52-53. As the Lebanese Judicial Council explained, it convicted Mr Geagea of instigation of
terrorism and intentional homicide only, not attempted intentional homicide, because under Article 218 of the
Lebanese Criminal Code, instigation of a crime is punishable with the penalty for the crime the instigator wished to
cause the commission of, irrespective of whether the crime was complete, attempted or abortive.
11295
Camille Chamoun Judgment, pp 1-10.
11292
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defined in Article 2 of the Lebanese law of 1958.11296 That crime requires certain specified acts
intended to provoke civil war or sectarian conflict, or to incite murder, pillage or vandalism. It
found that the two other accused were accomplices to Mr Chamoun’s attempted murder, for having
given Mr Akkari some help, but had not joined the three conspirators’ agreement. 11297
6213. In 1959, the same court appears to have found that six accused had conspired to commit a
terrorist act. One, a Mr Farouk, had ‘repeatedly contacted’ another, Mr Georges, telling him that
he (Mr Farouk) intended to detonate bombs to cause unrest and terror, and requesting
Mr Georges’s vehicle and help. Subsequently, one night, Mr Georges went to Mr Farouk’s house
with two others, Mr Nasri and Mr Farid. There, after a discussion, the four decided it was ‘a
suitable opportunity to detonate a bomb’ at a particular bus stop. They travelled to the house of
another person, Mr Salim, to invite him to participate and ‘as soon as he knew about the matter’
he summoned the sixth man, Mr Hussein, ‘by telephone from his place of work, and Hussein
arrived immediately’. The five informed Mr Hussein ‘of their idea and their intent’ and
Mr Georges, Mr Nasri and Mr Farid showed the other three ‘the location of the bus’. The first three
then left, while Mr Salim drove Mr Farouk and Mr Hussein to where Mr Hussein detonated a
grenade in the middle of a crowded street, injuring a passer-by and causing fragments to hit the
walls of buildings.11298
6214. The Council found that ‘the actions of the six accused regarding their final meeting in
Salim’s house, in which they agreed to commit the act being considered in this case, pertain to a
conspiracy and its sentence as stipulated in Article 7 of the Law of 11 January 1958.’11299 It also
seems to have found that Mr Salim’s, Mr Farouk’s and Mr Hussein’s involvement in detonating
the grenade constituted co-perpetration of a terrorist act and that Mr Georges and Mr Nasri were
accomplices to the commission of that act.11300

Camille Chamoun Judgment, pp 10-12, 14.
Camille Chamoun Judgment, pp 12-14.
11298
Extract from Judicial Council judgment 79/1959 in Alia 1987, appendix. The Trial Chamber was unable to obtain
a complete copy of this judgment.
11299
Extract from Judicial Council judgment 79/1959 in Alia 1987, appendix.
11300
Under Article 219 (1) of the Lebanese Criminal Code in conjunction with Article 6 of the Lebanese law of 1958.
It is unclear from the Trial Chamber’s extract of the judgment why the court did not make the same finding concerning
the sixth accused, Mr Farid.
11296

11297
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6215. In a 1964 decision, the Military Court of Cassation noted that a previous judgment had
found that:

•

some people who attended certain meetings at two different houses, including an
accused named Mohamed, had agreed to perform acts including ‘assaults using
terrifying means against persons and against an official institution, namely the Embassy
of the Republic of … in Beirut’; 11301

•

‘breaching security was the primary motive behind the intended acts, which were to be
executed by means of explosives expressly prepared for that purpose’; 11302 and

•

these circumstances ‘amounted to terrorist acts intended to be committed on the basis
of an agreement with others, and therefore amounted to a conspiracy by the accused
named Mohamed, which is the offence stipulated and provided for in Articles 6 and 7
of the Law of 11 January 1959’.11303

However, no additional information is available regarding either the facts of this case or the Court’s
ultimate finding.11304
6216. Given the dearth of Lebanese case law on conspiracy, the Trial Chamber has also examined
in detail several academic texts that analyse this crime under Lebanese law, including all of those
cited by the Appeals Chamber.11305 While the Trial Chamber has taken these sources into account,
like the case law they are at best aids to interpretation. The only binding source of Lebanese legal

11301

Name omitted in the Trial Chamber’s extract. Extract from Military cassation decision 125/1964 in Judge Jabran
Mansour, Collected Decisions of the Military Court of Cassation, p. 2.
11302
Extract from Military cassation decision 125/1964 in Judge Jabran Mansour, Collected Decisions of the Military
Court of Cassation, p. 2.
11303
Extract from Military cassation decision 125/1964 in Judge Jabran Mansour, Collected Decisions of the Military
Court of Cassation, p. 2. The date ‘1959’ in the passage quoted appears to be a typographical error, the correct year
being 1958, as stated above. The Appeals Chamber referred to the Lebanese Judicial Council’s definition of terrorism
in this decision, in its First interlocutory decision on applicable law, para. 51. For the Trial Chamber’s analysis of that
definition.
11304
The Trial Chamber is also unaware of the factual basis for the Lebanese Judicial Council’s apparent finding that
an accused committed the crime of conspiracy to commit terrorism—as well as the crime of terrorism itself—in
Judicial Council judgment 76/1959. Likewise, the Trial Chamber does not know the facts underlying Judicial Council
judgment 79/1958. In that judgment, the Lebanese Judicial Council apparently rejected an appeal from another court’s
decision finding an accused guilty of conspiracy to commit a crime, or crimes, not charged in this case.
11305
Alia 1999; El-Fadel 1965, pp 86-87; El-Zoghbi 1995, volume 9, Conspiracy, Chapter 2.1.2: ‘Simple Agreement’.
The Appeals Chamber also referred to a fourth publication, in fn. 302 of its First interlocutory decision on applicable
law, by citing the Balamand Monastery Judgment ‘cited in Elias Abou Eid, Al-qararat al-kubra fi al-ijtihad alloubnani wal-moukaran [The major decisions in Lebanese and comparative jurisprudence], volume 22, at 98’.
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principles on this crime remains the Lebanese Criminal Code itself.11306 The Trial Chamber must
also consider any applicable principles of international human rights law.
(c)

Elements 1 to 3 and 5: participants, agreement, aim and intent

6217. The first and third elements of the crime of conspiracy are straightforward and the Trial
Chamber agrees with the Appeals Chamber’s description of them, set out in the first and third
bullet points above. The need to show that there were two or more participants and—in this case—
that their aim was to commit a terrorist act as defined in Article 314 is apparent from the Lebanese
Criminal Code itself, read in conjunction with Article 2 of the Statute. The code does not contain
any requirement that the prosecuting authority must identify every participant in the conspiracy to
prove that the crime occurred.
6218. The Camille Chamoun case illustrated that when the prosecuting authority cannot do so,
Lebanese courts will still convict an accused of this crime.11307 In any event, in the Special
Tribunal, the question of precisely what information about alleged co-conspirators must appear in
an indictment is a procedural one, of notice, and is thus to be determined principally by reference
to non-Lebanese legal sources.11308
6219. The Trial Chamber also agrees with the Appeals Chamber’s description of the second
element of conspiracy, namely the requirement for an agreement, set out in the second bullet point
of paragraph 6203 above. Most of the specific features the Appeals Chamber described do not
appear in the applicable Lebanese legislation. Article 270 relevantly confirms only that an
‘agreement’ must be ‘concluded’.
6220. However, the Lebanese Judicial Council elaborated on this element of the crime in
Balamand, as follows:
The agreement: This is the offence in itself. It means convergence of intent and unity of
will among the conspirators, with the firm, final, definitive and uncontested aim of
achieving a single goal; with the coordination of the various roles which they distribute

11306
Ostensibly Article 7 of the Lebanese law of 1958—which concerns the penalty for entering into a conspiracy—
also applies in the Special Tribunal’s proceedings. However, it is subject to Article 24 of the Statute. In any case, this
Article offers no guidance regarding the definition of the crime.
11307
Camille Chamoun Judgment, pp 10, 14.
11308
Rule 3 (A). See chapter II ‘The Prosecution’s pleaded case’, (B) (2) ‘Legal standard—notice’.
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among themselves and the existence of a definitive decision supported by a positive
intention to commit a specific crime. This need not necessarily take the form of a permanent
organisation or of an ongoing organised association with ranks, structures and leaders to
direct its activities. It is sufficient for there to be unity of wills, which come together and
aim at the intended goal. Moreover it need not be secret, but could also be conceived as
being a public affiliation.11309

6221. The references to the ‘form’ of the agreement in that description centre on the form of the
relationship between the participants. The same is true of all of the secondary sources the Appeals
Chamber relied on regarding conspiracy.11310
6222. The Trial Chamber therefore interprets the Appeals Chamber’s conclusion as that the
participants’ agreement need not have any ‘specific form’ as encompassing that issue. It is
immaterial whether the participants’ agreement is oral or written. And the participants need not
belong to a formal, ongoing or permanent organisation. The Lebanese judicial decisions in which
conspiracy was found to have been committed, surveyed above, support this interpretation.
6223. Neither the Balamand Monastery judgment, nor any other Lebanese judicial decision of
which the Trial Chamber is aware, considered whether any particular time frame is necessary or
whether the relevant agreement may be conditional, meaning that the participants will proceed
only if a specified future event occurs. No decisions the Trial Chamber has surveyed examined
whether, as a matter of law, co-conspirators may join the conspiracy at different times, either,
although in at least two of them—Camille Chamoun and the 1959 judgment summarised above—
the Lebanese Judicial Council apparently found that the conspirators reached their agreement at
the same time.11311 The Lebanese case law surveyed therefore neither supports nor contradicts the
Appeals Chamber’s view on the issues of timing and conditionality of the agreement.

Balamand Monastery Judgment, pp 12-13.
Alia 1999, pp 82-83, relevantly states that the agreement constituting a conspiracy ‘does not have to take place
through an organisation, an association or an existing political party. It can be valid through any union of wills towards
the crime regardless of the form or nature of the organisation’. Similar statements appear in El-Fadel 1965, pp 86-87
and El-Zoghbi 1995, volume 9, Conspiracy, Chapter 2.1.2: ‘Simple Agreement’.
11311
Camille Chamoun Judgment; Judicial Council judgment 79/1959.
11309
11310
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6224. But several commentators, including three the Appeals Chamber cited in its analysis of
other elements of this crime, expressly share that view.11312 As this view also appears to the Trial
Chamber to be reasonable in light of the broad wording of Article 270, namely ‘Any agreement
concluded between two or more persons’ the Trial Chamber accepts it as legally correct. That is,
the agreement need not have any particular time frame, it may be conditional in the sense described
and conspirators may either initially ‘reach’ or later ‘join’ it.
6225. Whenever a conspirator joins, however, it is essential that at that point, their own will unites
with that of every other conspirator, in the sense described by the Lebanese Judicial Council in
Balamand. This is implicit in Article 270’s description of an ‘agreement’—in the singular—
‘between’ the conspirators. The Merhi and Sabra Defence specifically emphasise this
requirement.11313
6226. In support, both cite the Appeals Chamber’s first interlocutory decision on the applicable
law.11314 The Sabra Defence cites Balamand11315 and several secondary sources.11316 The Merhi
Defence also relies on the ICTR’s Seromba Appeal Judgment and in particular its analysis of the
actus reus of conspiracy to commit genocide.11317 This judgement, however, merely confirmed the
existing international case law that the ‘actus reus of conspiracy to commit genocide is the making
of an agreement between two or more persons to commit genocide’ and, further, that this could be
established by circumstantial evidence.11318 While this is legally correct on both points, it takes
things no further. For the reasons earlier stated, the Trial Chamber considers it unnecessary to refer
to international case law to interpret the crimes under Lebanese law charged in this case.

11312
On participants joining at different times and conditionality: El-Zoghbi 1995, volume 9: ‘Crimes against the
security of the State’, chapter 2: ‘Elements of the Conspiracy’, section 2.1.4, chapter 3: ‘Legal Issues’, section 3.2.1;
Jaafar 2000, pp 27-28, 32. On conditionality and time frame: El-Fadel 1965, pp 86-87; Alia 1999, p. 83. On
participants joining at different times: Nasr 2009, p. 534. The Appeals Chamber cited El-Zoghbi 1995, in its Second
interlocutory decision on applicable law, fn. 84; El-Fadel 1963, in its First interlocutory decision on applicable law,
fns 303-304, 306, 309, 311 and Second interlocutory decision on applicable law, fn. 84; and Alia 1999, in its First
interlocutory decision on applicable law, fns 307, 311.
11313
Merhi Defence final trial brief, paras 415-416, 422; Sabra Defence final trial brief, para. 805.
11314
Merhi Defence final trial brief, fn. 808, citing the First interlocutory decision on applicable law, paras 195-196;
Sabra Defence final trial brief, fns 1511-1512, also citing the First interlocutory decision on applicable law, para. 196.
11315
Sabra Defence final trial brief, fn. 1511, citing Balamand Monastery Judgment.
11316
Sabra Defence final trial brief, fn. 1511, citing El-Zoghbi 1995, Jaafar 2000 and Alia 1987.
11317
Merhi Defence final trial brief, para. 422, fn. 809, citing Seromba Appeal Judgment, paras 218-221.
11318
Seromba Appeal Judgment, para. 221.
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6227. The Trial Chamber also accepts that the crime of conspiracy is automatically, and wholly,
committed once an agreement meeting the definition in Article 270 exists; the agreement is the
essence of the crime. It follows that there is no such thing as an attempted conspiracy and that
conspirators are criminally liable under Article 270 whether or not they actually achieve their aim.
The Lebanese Judicial Council has adopted this view,11319 most commentators agree with it11320
and it is a reasonable and legally valid interpretation of the Lebanese Criminal Code.
6228. The Trial Chamber agrees with the core of the Appeals Chamber’s definition of the fifth
element of conspiracy that it identified, namely criminal intent. It is logical that if accused persons
reach or join the relevant agreement—that is, satisfying the four other elements—they necessarily
have the intention to carry out the aim of the conspiracy and nothing else is needed to prove the
crime’s mental component. Nothing in the code contradicts this interpretation. It is also consistent
with the required intent found in Balamand, namely, ‘The criminal intent: a conspiracy is a
deliberate criminal offence. That is to say, an individual seriously and sincerely intends to
participate in the agreement, knowing that the purpose is to commit a specific criminal offence
against state security.’11321
6229. The Trial Chamber, however, disagrees with the Appeals Chamber’s apparent conclusion
that intent cannot exist if the accused believed the conspiracy was lawful, since on its face this is
inconsistent with the Lebanese Criminal Code. To perpetrate any crime an accused must meet the

For example, in the Balamand Monastery Judgment, the Lebanese Judicial Council stated at p. 13: ‘The issue of
whether a conspiracy exists is unaffected by the fact that the purpose has been determined, for it is a separate and
complete offence in itself. Nor is it affected by the fact that the plotters have agreed on the execution of their plot or
have been unable to execute it’. The Lebanese Judicial Council also implicitly agreed there can be no attempted
conspiracy, for example by stating that the agreement ‘is the offence itself’, and that ‘Where it is the case that the
means have not been designated and agreed on, the agreement is incomplete, and consequently the conditions for the
existence of a conspiracy are not fully met and no penalty is incurred.’ Balamand Monastery Judgment, p. 13. See
also Judicial Council judgment 241/1963, in which the Lebanese Judicial Council overturned another court’s decision
purporting to apply Article 201 of the Lebanese Criminal Code to conspiracy—and thus ‘considering the offence a
conspiracy attempt’—on the basis that it contradicted the same court’s finding that the accused was guilty of
conspiracy itself.
11320
Jaafar 2000, pp 30, 35; Nasr 2009, p. 534; El-Zoghbi 1995, volume 9, Conspiracy, chapter 1: ‘Legal Status’,
section 1.B.1, chapter 3.3: ‘Legal Issues: Prosecution and Withdrawal’. The Appeals Chamber cited in relation to this
issue El-Fadel 1963, p. 97, First interlocutory decision on applicable law, fn. 309. However, the Trial Chamber’s copy
of El-Fadel’s publication does not mention either the concept of attempted conspiracy or the irrelevance of whether
the conspirators achieve their aim.
11321
Balamand Monastery Judgment, p. 13.
11319
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code’s general standard of consciously and willingly committing the act. 11322 Under Article 224, a
mistake of fact—not law—will also preclude an accused from being criminally liable. 11323
6230. However, Article 223 of the code makes clear that it is generally irrelevant if an accused
was ignorant of or misinterpreted criminal law.11324 The Lebanese judicial decisions on conspiracy
surveyed by the Trial Chamber do not support the view that a mistaken belief in the legality of the
conspiracy, as opposed to a mistake of fact, will preclude liability. Some secondary sources express
a similar view,11325 but the Trial Chamber considers that in each instance either it is unclear
whether the commentator was referring to an accused’s mistaken belief that the conspiracy was
lawful, or their analysis was inaccurate in light of Article 223.
6231. The Parties appear to accept, in substance, the first, second, third and fifth elements of the
crime of conspiracy, as interpreted by the Trial Chamber above. 11326 The Parties’ submissions on
the intent required to establish the mens rea of conspiracy are framed in quite different ways,11327
but the Trial Chamber has not identified any substantive legal difference between them regarding
this issue.

11322

Set out in Article 210 of the code.
Article 224 provides:
Anyone who acted on the basis of an error of fact pertaining to one of the elements of an offence shall not be
punishable as a perpetrator or instigator of, or as an accomplice to, an intentional offence.
If the error related to an aggravating circumstance, he shall not be held responsible for it. On the contrary, he
shall benefit from the excuse that he was unaware of its existence.
These provisions shall be applicable in the case of the identity of the victim being mistaken.
11324
Article 223 provides:
No one may plead ignorance of criminal law or misinterpretation of its provisions. The following, however,
shall be deemed to constitute an impediment to conviction:
1. Ignorance or a material error pertaining to a civil or administrative law on which conviction depends;
2. Ignorance of a new law if the offence is committed within three days of its promulgation;
3. Ignorance on the part of a foreigner who has been in Lebanon for not more than three days of a positivelaw offence that is not punishable under the laws of his country or the laws of the country in which he
resided.
11325
Alia 1999, p. 88; Nasr 2009, p. 532; El-Zoghbi 1995, volume 9, Conspiracy, chapter 2.5: ‘Elements of the
Conspiracy: Criminal Intent’.
11326
Prosecution final trial brief, paras 1138-1139; Ayyash Defence final trial brief, paras 712, 721-727; Merhi
Defence final trial brief, paras 403-456; Merhi Defence closing submissions, T. 18 September 2018, pp 94-95; Oneissi
Defence final trial brief, paras 637-643; Sabra Defence final trial brief, paras 437, 453, 804-807.
11327
Ayyash Defence final trial brief, paras 721-722, 726-727, particularly para. 726 referring to ‘a conspiracy with
shared intent’; Merhi Defence final trial brief, paras 574-578; Oneissi Defence final trial brief, paras 638, 721; Sabra
Defence final trial brief, para. 807. The Prosecution simply summarised—without comment—the elements identified
by the Appeals Chamber, in a way consistent with the Trial Chamber’s interpretation of them, in its final trial brief,
para. 1138.
11323
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6232. An additional question regarding the second element—the need for an agreement—is
whether a group can conclude an agreement, within the meaning of Article 270, if some members
do not know each other and do not know that each of them belongs to the group. The Appeals
Chamber did not deal with this question in its interlocutory decisions. 11328
6233. One view is that it would distort the concept of a conspiracy that appears in Article 270
and Lebanese judicial decisions to find accused can mentally ‘converge’ 11329 and ‘unite’11330 with
one another as required, without at least knowing of each other’s participation. The Merhi Defence
more or less made this argument in written submissions,11331 but subsequently resiled from it in
oral closing submissions.11332 Unquestionably, the scenario of conspirators being unaware of one
another—either their existence or their identity—is very different to the known examples of
judicially-determined conspiracy in Lebanon, described above, where all co-conspirators
apparently met face-to-face.11333
6234. However, the contrary view is that accused can still ‘conclude’ an ‘agreement’ to commit
a felony by specific means without knowing even of the existence of all their fellow conspirators.
This is because each one individually can still know they are part of a group, have the required
common aim to perpetrate a crime against the security of the State, know what means the group
intends to use to perpetrate that crime11334 and make a definite commitment to carrying out that
aim.
6235. Each person may communicate with a lead conspirator who provides them with the
necessary information and to whom they convey their personal commitment. Arguably, Balamand

Compare, the Appeals Chamber’s conclusion that some participants may ‘remain unknown’. From the context,
including the sources the Appeals Chamber cited, it is clear that that conclusion concerned whether prosecuting
authorities know or can prove all the conspirators’ identities—not the conspirators’ knowledge of one another.
11329
Balamand Monastery Judgment, p. 12.
11330
Balamand Monastery Judgment, pp 12-13.
11331
Specifically, the Merhi Defence submitted that if the users of Green 300 and Green 071 (Mr Ayyash and
Mr Merhi, according to the Prosecution) ‘did not know each other and did not know that the other was part of the
Green Network, it would be difficult to accept the suggestion that there could have been a merger of wills between
Merhi and Ayyash, and that there had been a consolidation and union of their wills.’ Merhi Defence final trial brief,
para. 418.
11332
Lead counsel for Mr Merhi relevantly stated during closing submissions, ‘The Prosecutor talked about ten coconspirators. I’m not saying that all the ten conspirators must know one another’. Merhi Defence closing submissions,
T. 18 September 2018, p. 107.
11333
Judicial Council judgment 79/1959; unknown judgment described in Military cassation decision 125/1964;
Camille Chamoun Judgment.
11334
Though what exactly they need to know about that means is a separate question, discussed below.
11328
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contemplated this scenario, since the Lebanese Judicial Council clearly considered that
conspiracies can be highly organised and hierarchical, even though legally they do not have to
be.11335 Article 270 does not preclude this interpretation. Indeed, in the Trial Chamber’s view, it is
the more logical and legally correct interpretation. Therefore, the Trial Chamber accepts it.
(d)

Element 4: agreement to commit a terrorist act ‘by specific means’

6236. The final legal question regarding conspiracy, and the only one on which the Parties
fundamentally differ, is what do the words ‘by specific means’ signify in the definition in
Article 270, ‘Any agreement concluded between two or more persons to commit a felony by
specific means’?
6237. As with accomplice liability, the Prosecution on the one hand, and the Defence of the four
Accused on the other, disagree about the extent of knowledge that each accused must have of an
alleged terrorist plot to incur criminal liability under Lebanese law.
6238. The Appeals Chamber apparently concluded that to be liable for conspiracy to commit a
terrorist act, first, those accused must have agreed to use a means liable to create a public danger
and, second, they need not have precisely determined how to execute their agreement. But neither
the meaning of, nor the basis for,11336 these conclusions is entirely clear. In the Trial Chamber’s
view, the Appeals Chamber’s analysis leaves uncertain whether, to establish this element of the
crime of conspiracy to commit a terrorist act, it is necessary to prove:

•

only that those accused agreed they would use ‘means liable to create a public danger’
within the meaning of Article 314, not that they agreed on a particular means in that
category; or

•

that they agreed they would use those particular means, meaning that they agreed to
use an explosive device; or

•

that they also agreed on any other details of how they would achieve their aim.

Balamand Monastery Judgment, pp 12-13.
The only authority the Appeals Chamber cited for them was an analysis in a 1963 textbook of this element of
conspiracy generally—not under Lebanese law alone and not on the crime of conspiracy to commit a terrorist act
in particular. El-Fadel 1963, p. 94, cited in the First interlocutory decision on applicable law, fn. 306.
11335

11336
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And if the answer lies in the third point, which additional details must they have agreed on?
6239. The Trial Chamber has previously considered this issue, when determining the Oneissi
Defence’s application under Rule 167 for Mr Oneissi’s acquittal at the close of the Prosecution
case.
6240. In its decision, the Trial Chamber adopted the third approach but to a limited extent, stating:
to participate in a conspiracy to kill Mr Hariri—namely, to enter into an agreement to kill
him (it is pleaded that he “concluded or joined an agreement”), Mr Oneissi, as an indicted
co-conspirator, did not have to know of the specific details of the crime. It was sufficient
that he and Mr Sabra and Mr Merhi were aware that they were acting pursuant to a plan to
commit a terrorist act, namely, to assassinate Mr Hariri by means of a large explosive
device in a public place, thereby causing terror, and further that in doing so they were aware
that others would die and be injured. They did not need to know details such as where it
would be detonated, the precise location or time, or the manner of detonating it, such as on
a moving or a parked vehicle.11337

6241. Thus, the Trial Chamber found that to be liable for the conspiracy alleged, it was sufficient
for the participants to have known—and by implication, agreed on—both the particular physical
means of committing the alleged terrorist act, namely an explosive device, and four additional
matters.
6242. The first is that that device would be large. The second is that it would be used in a public
place. The third is that the purpose was to assassinate Mr Hariri. The fourth is that this would kill
and injure other people in addition to Mr Hariri. However, the Trial Chamber found the
participants need not know more specific details of the plan.
6243. In its finding for purposes of the Rule 167 decision, the Trial Chamber grouped these four
matters based on how the Prosecutor framed the conspiracy charge in the amended consolidated
indictment. It pleads the fourth—the awareness that others would die and be injured—in
paragraphs 54 (e) to (g), separately and subsequently to the first three. It described the first three

11337

Rule 167 decision, pp 47-48.
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matters collectively, in paragraph 54 (d), immediately after describing the alleged agreement
between the conspirators in paragraph 54 (c):
(c) concluded or joined an agreement, aimed at committing a terrorist act intended to cause a
state of terror by a predetermined means liable to create a public danger,

(d) namely by the assassination by means of a large explosive device in a public place of the
former Prime Minister, and leading political figure, Rafik HARIRI.11338

6244. The amended consolidated indictment does not specify whether the Prosecutor alleges that
all three together constituted, as a matter of either fact or law, the predetermined means of causing
a state of terror. Or whether, for instance, using a large explosive device in a public place in itself
was sufficient to cause a state of terror, and the purpose of assassinating Mr Hariri was a separate
matter on which the participants in the conspiracy allegedly agreed.
6245. By contrast, in its closing submissions the Prosecution explicitly argued that to establish
the alleged conspiracy aimed at committing a terrorist act it need not prove those participants knew
the alleged purpose of assassinating Mr Hariri. 11339
6246. The Trial Chamber maintains the view it expressed in its Rule 167 decision.
6247. The first two approaches above interpret ‘specific means’ as confined to physical means,
the sense in which Article 314 apparently uses ‘means’. The Appeals Chamber, however, may
have been advocating either;11340 it is unclear which. But the Lebanese case law and secondary
sources on conspiracy interpret ‘specific means’ in Article 270 more broadly, as referring
generally to how conspirators have agreed to realise the felony. That felony, by contrast, is the

11338

Amended consolidated indictment, paras 54 (c)-(d) (emphasis added).
Prosecution closing submissions (counsel David Kinnecome), T. 11 September 2018, pp 114-117. See also
Prosecution closing submissions, T. 13 September 2018, p. 87, particularly lines 19-22 where the Prosecutor,
Mr Farrell, stated it ‘would logically follow’ regarding everything charged in the case that the Accused need not know
Mr Hariri was the target, but that he wished to consult some of his team and that he or one of his team would ‘come
back to’ the Trial Chamber about the issue, and T. 14 September 2018, pp 34-35, at which Senior Trial Attorney
Mr Povoas stated of Mr Oneissi and Mr Sabra, ‘They needed to know who the victim was’, but then clarified, ‘My
submissions are factual, on the evidence, and it’s something which I invite you to find. Mr Farrell’s submissions were
what legally we are required to do under the terms of the law. So in my submission, we can go beyond what is
necessary by law.’
11340
First interlocutory decision on applicable law, para. 199.
11339
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conspirators’ aim, ‘end’ or ‘purpose’. It is what they will do rather than how they will do it. For
example, the Lebanese Judicial Council stated in Balamand:
The designation of means to achieve the purpose of the conspiracy: the conspirators must
decide on the means intended for use to carry out the offence for which they have agreed
on. It cannot be said that full agreement exists unless the plotters have agreed on both the
end and the means. Where it is the case that the means have not been designated and agreed
on, the agreement is incomplete, and consequently the conditions for the existence of a
conspiracy are not fully met and no penalty is incurred.11341

It had earlier defined the purpose element of conspiracy in this way:
Its purpose is to commit some crime detrimental to State security: A conspiracy does not
subsist unless the agreement between two or more persons states the purpose and goal the
perpetrators intend, which must be clear, explicit and unambiguous; i.e. to commit a
specific crime detrimental to the security of the State.11342

6248. But Balamand neither found nor specifically analysed the crime of conspiracy to commit
terrorism. And neither do any of the secondary sources the Trial Chamber has examined. Each of
those secondary sources interprets the words ‘by specific means’ in Article 270 in a similarly broad
way to Balamand.11343
6249. The 1959 and 1964 decisions on conspiracy to commit terrorism do not examine the
meaning of ‘by specific means’. In both cases, the conspirators were found to have known what
physical means were to be used—explosive devices—and some more information about the plot.
In the 1959 case that information was, at least, the exact location of the intended terrorist act, a
particular bus stop, and by implication the fact that the device in question was a grenade. In the
case referred to in the 1964 decision, the additional information was, at least, that the plot targeted
persons and a particular ‘official institution’ that was also a physical location, namely a foreign
embassy.

Balamand Monastery Judgment, p. 13 (emphasis added).
Balamand Monastery Judgment, p. 13 (emphasis added).
11343
Alia 1999, pp 87-88; El-Fadel 1963, p. 95; Nasr 2009, p. 532; El-Zoghbi 1995, volume 9, Conspiracy,
chapter 2.2.4: ‘Means Leading To The Crime’; Jaafar 2000, p. 31.
11341
11342
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6250. In its 1969 judgment in Camille Chamoun, regarding conspiracy to commit the different
crime against State security set out in Article 2 of the 1958 law, the Lebanese Judicial Council did
not define ‘by specific means’. But it found that the ‘specific means’ the three co-conspirators
agreed on, to achieve their aim of committing the Article 2 crime, was to murder Mr Chamoun.11344
6251. Not only did all three co-conspirators know of the intention to murder that particular person
but, the court found, two of them gave ‘the necessary orders and directions to’11345 Mr Akkari as
to how he was to commit the murder. The Council implicitly found that the specific additional
matters the three agreed on about the murder were, at least, that Mr Akkari would go to a particular
place to try to kill the victim and that the other two would accompany him and wait to help him to
escape. However, the judgment does not suggest that the court thought it was necessary, to find
conspiracy, to prove the participants’ agreement on those additional matters.
6252. In its final trial brief, the Prosecution essentially submits that to fulfil the definition of
conspiracy aimed at committing a terrorist act under Lebanese law, it need only prove the five
elements of such a conspiracy described by the Appeals Chamber.11346 Regarding the minimum
knowledge required to prove agreement ‘by specific means’, the Prosecution simply quoted one
of the Appeals Chamber’s descriptions of this element of the crime in its first interlocutory
decision, ‘an agreement on the means to be used to commit the crime (which for conspiracy to
commit terrorism must satisfy the ‘means’ element of Article 314)’.11347
6253. In oral closing submissions, the Prosecution specifically rejected the proposition that to
establish any of the elements of the conspiracy, alleged participants must know, or agree on, the
identity of the particular person that the alleged terrorist act targeted—here, Mr Hariri. Counsel
for the Prosecution submitted that the pleading, in the amended consolidated indictment, that the
conspirators knowingly agreed to commit the alleged terrorist act ‘in order to kill Hariri’ 11348 was
notice of the material facts of the Prosecution’s case only. Notice of this kind goes ‘beyond what

Camille Chamoun Judgment, p. 14.
Camille Chamoun Judgment, p. 6.
11346
Prosecution final trial brief, paras 1138-1139. For the Prosecution’s application of the principles stated there to
each accused, Prosecution final trial brief, paras 1155 (Mr Ayyash), 1168 (Mr Merhi) and 1182 (Mr Oneissi and Mr
Sabra).
11347
Prosecution final trial brief, para. 1138, citing First interlocutory decision on applicable law, para. 202.
11348
Amended consolidated indictment, para. 51.
11344

11345
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is strictly required at law’ and ‘doesn’t change the legal elements that are required to obtain a
conviction and cannot do so’.11349
6254. The Oneissi Defence argues that to prove the conspiracy alleged, the Prosecutor must prove
not just that all alleged co-conspirators agreed on the creation of a public danger, but that they
agreed on using a large explosive device to do so.11350 The Oneissi Defence further submits that it
must also be proven that Mr Oneissi knew and agreed to use such a device in a public place to
assassinate Mr Hariri.11351 In support it cites the Appeals Chamber’s description of the elements
of conspiracy and the Trial Chamber’s decision under Rule 167.11352
6255. The Merhi Defence goes further than the Oneissi Defence. It submits that Lebanese law
requires11353 that the means to which the alleged co-conspirators must have agreed were not only
using a particular type of device11354 and doing so in a public place,11355 but also making the
movements of the target—in this case Mr Hariri—subject to surveillance11356 and organising the
allegedly false claim of responsibility for the attack.11357 In oral closing submissions, the Merhi
Defence also implicitly submitted that under Lebanese law the alleged co-conspirators must have
known the target’s identity.11358

11349

Prosecution closing submissions, T. 11 September 2018, pp 116-117, T. 13 September 2018, p. 87,
T. 14 September 2018, pp 34-35.
11350
Oneissi Defence final trial brief, paras 640, 642.
11351
Oneissi Defence final trial brief, para. 643.
11352
First interlocutory decision on applicable law, para. 202 and Rule 167 decision, pp 30-31, cited in Oneissi
Defence final trial brief, fn. 1417.
11353
This was clearly a legal submission, notwithstanding that in its final trial brief the Merhi Defence combined it
with its procedural submissions on the framing of the indictment, discussed in chapter II ‘The Prosecution’s pleaded
case’, (B) ‘Issues arising from the Prosecution’s pleadings’. For example, the characterisation of these four matters as
‘means’ for the purpose of the definition of conspiracy in Merhi Defence final trial brief, paras 424-427, 432, 438439, 453, 455. The Merhi Defence also relevantly stated regarding the location of the attack, in para. 429 of its final
trial brief, ‘the choice of location is one of the means used by the conspirators to cause a “state of terror”’ (quoting
Article 314 of the Lebanese Criminal Code).
11354
Specifically a VBIED. Merhi Defence final trial brief, paras 437, 439, 443.
11355
Merhi Defence final trial brief, paras 428-430. Counsel for Mr Merhi also relevantly submitted orally: ‘The
Prosecutor did not provide evidence that Mr Merhi concluded an agreement with the rest of the accused and coconspirators on the means and resources to be used to commit the crime of conspiracy. The Prosecutor did not prove
that Mr Merhi agreed with the other accused and co-conspirators on the location of the attack. Therefore, the
Prosecution failed to prove that Mr Merhi had joined an agreement with a view to commit a crime against State
security, and had prior knowledge and had agreed on the means to be used by the co-conspirators, of which he was
part, to commit the crime’, Merhi Defence closing submissions, T. 18 September 2018, p. 97 (emphasis added).
11356
Merhi Defence final trial brief, paras 433, 436.
11357
Merhi Defence final trial brief, paras 444, 446, 451.
11358
For example, Merhi Defence closing submissions, T. 18 September 2018, p. 97, at which lead counsel for
Mr Merhi stated: ‘The Prosecutor needed to prove that Mr Merhi knew that a terrorist attack, as it was alleged by the
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6256. The Ayyash Defence submits generally that all members of an alleged conspiracy must be
‘fully aware of the objective of the conspiracy and the means to achieve that objective’.11359 The
Sabra Defence submits that the Prosecution must prove ‘the existence of a specific agreement on
the part of Sabra to use one of the means to commit a terrorist act as provided for within
Article 314.’11360 In its final trial brief, the Sabra Defence argued that to prove the alleged
conspiracy, the Prosecution must prove that the conspirators knew that Mr Hariri was the intended
target.11361 However, counsel for Mr Sabra clarified in oral closing submissions that this was a
procedural submission on the framing of the indictment, not a submission on the elements of this
crime under Lebanese law.11362 Meaning that it went to notice to the Defence of the Prosecution’s
case.
6257. The Trial Chamber does not find any of the Parties’ submissions decisive in resolving the
issue, since they cited little legal authority. However, the Lebanese Criminal Code, and the limited
Lebanese case law on the issue appear to support the view the Trial Chamber reached in its decision
under Rule 167.
6258. The better interpretation of the words in Article 270 ‘by specific means’, directly after the
words ‘to commit a felony’, is that they refer to how the felony is to be committed; those words
would be meaningless if they did not refer to something additional to the definition of the felony
itself. And ‘specific’ suggests the conspirators must agree to commit their intended crime in a
particular manner as opposed to just in some or any way. The code does not assist in determining
what will be specific enough to qualify.
6259. However, the Lebanese case law and commentary on this crime, and the Appeals
Chamber’s interlocutory decisions, suggest it is not necessary for the conspirators to agree on many

Prosecution, targeting Mr Hariri would be committed’ and pp 107-108, at which he stated: ‘the accomplices must
know at least that the target was Prime Minister Hariri … These are important details, important information that the
accomplice must have knowledge of … What we are talking about is that the accomplice must be aware of the
important details of the attack, of the plot’. Although the latter submission ostensibly concerned complicity under
Article 219 of the Lebanese Criminal Code, it followed questions from the judges that also concerned conspiracy
under Article 270, in particular the questions set out at pp 105-106 (starting with ‘How far does knowledge need to
go?’ and ending with ‘is it sufficient that they’re aware that it’s a plan to kill Mr Hariri by means of an explosive
device?’).
11359
Ayyash Defence final trial brief, para. 725. It cited no authority in support of that submission.
11360
Sabra Defence final trial brief, para. 806, citing the First interlocutory decision on applicable law, para. 199.
11361
Sabra Defence final trial brief, paras 458, 859.
11362
Sabra Defence closing submissions, T. 21 September 2018, pp 6-7.
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details of the alleged plot. None of the Parties argued that Article 270 requires this. This
interpretation is reasonably open on the face of Article 270 and infringes neither the rights of the
Accused to a fair trial nor other principles of general criminal and international human rights law.
6260. The Trial Chamber has not found any Lebanese case law determining whether conspirators
need know a person’s identity where a conspiracy to commit a terrorist act aims to kill a particular
person. The Appeals Chamber’s interlocutory decisions—despite Article 1 of the Statute referring
specifically to Mr Hariri’s death—do not address this issue.
6261. In the Trial Chamber’s view, it is reasonable to conclude that the law requires knowledge
of the main target’s identity at least in a conspiracy to commit a terrorist act aimed at killing a
particular person, because of that person’s public profile, for example, holding high public office.
This is because their murder—or alternatively, their murder by a terrorist means as defined in
Article 314—itself will be liable to cause a state of terror. The murder of a prominent and important
political, religious or cultural figure, for example, could fulfil this requirement.
6262. Given the lack of guidance concerning this issue, however, when determining the
individual criminal responsibility of the Accused, the Trial Chamber will also briefly consider the
alternative scenario—that the Accused did not need to know Mr Hariri was the target in order to
have committed the crime of conspiracy to commit a terrorist act. In other words, adopting a
doctrine used in common law jurisdictions—and relied upon by the Prosecutor in closing
submission—Mr Hariri’s identity was a mere particular. Meaning that knowing that he was the
target is not an element of the crime.
6263. Accordingly, the Trial Chamber finds that to prove a conspiracy to commit a terrorist act
by specific means, it must be shown that the alleged conspirators agreed to use some means liable
to create a public danger, and specifically which one, and that they agreed on some other key
details of the plot. In particular, based on the definition of a terrorist act in Article 314, the alleged
conspirators must also have agreed on using the relevant means in a way that would cause a state
of terror. While not legally necessary in all cases, to satisfy this requirement it would be sufficient
for the participants to have agreed on using a large explosive device in a public place, and that
people would die and be injured as a consequence of this act .
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6264. Furthermore, where, as in this case, the alleged aim of the planned terrorist act was to kill
a particular person, namely Mr Hariri, and his death itself was liable to cause a state of terror—the
better view is that the alleged conspirators must also have agreed on that aim, and therefore known
who that targeted person was. That is, in the circumstances of this particular case, they must have
known that Mr Hariri was the target. If however this conclusion is legally incorrect—in that
knowing that Mr Hariri was the object of the conspiracy is not an element of conspiracy under
Lebanese law—the Accused must have agreed on the matters described above.
6265. To be criminally liable for participating in a conspiracy to commit a terrorist act, however,
they do not need to have agreed on more specific details than those. For instance, they do not need
to have agreed on precisely when, where and how the device they intended to use would be
detonated; whether and precisely how the conspirators would conduct surveillance in preparation
for committing the intended crime; or what steps they would take to elude detection.
6266. Lastly, the Trial Chamber recognises that the required knowledge, as well as other elements
of the crime, may be inferred from the circumstances; there need not be ‘direct’ evidence of them.
Moreover, in a case such as this one, where the conspiracy allegedly achieved its aim of
committing a terrorist act, the relevant circumstances may include the way in which that act was
committed. For example—and pertinently for the present case—evidence that several people coperpetrated a terrorist attack, that they did so in an organised way that would have been impossible
without prior planning and coordination and that their particular part in committing the attack
required them to know its specific means of commission beforehand, could establish or assist in
establishing that they were conspirators.
6267. The relatively few Lebanese decisions concerning conspiracy, surveyed above, do not
expressly endorse this view.11363 Neither did the Appeals Chamber in the discussion of this crime
in its interlocutory decisions. But it follows from the principles of procedural law, both
international and Lebanese.11364 The approach Lebanese courts have taken when assessing

11363

The closest equivalent to an endorsement of this view in the case law is the Lebanese Judicial Council’s statement
in the Camille Chamoun Judgment, p. 10, that it took into account the evidence of the accused’s attack on
Mr Chamoun, along with that of earlier events, to reach its verdict on the charges in that case. As set out earlier, those
charges included conspiracy, but to commit a crime against State security other than terrorism.
11364
See chapter III ‘Assessment of evidence’ generally, and (C) (4) ‘Circumstantial evidence’.
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evidence of mens rea in cases concerning other crimes11365 also appears to the Trial Chamber to
be consistent with this view.
(e)

Conclusion: the elements of conspiracy aimed at committing a terrorist act

6268. In summary, the Trial Chamber has concluded that under the law applicable in the Special
Tribunal, to commit the crime of conspiracy aimed at committing a terrorist act, two or more
people must agree to commit a terrorist act, each of them knowing:
1. that the act will be committed using a means that is liable to create a public danger;
2. which particular means liable to create a public danger will be used; and
3. that that means will be used in a way that is liable to create a state of terror.
6269. If the terrorist act is intended to kill a particular person and killing that person would be
likely to create a state of terror, each of them must also know:
4. that the act is intended to kill that person.
However, the Trial Chamber will also consider whether any Accused would be individually
criminally responsible if they need only have known the first three things.

3.

Intentional homicide

6270. Chapter VIII, sub-chapter I, section 1, sub-section 1 in book II of the Lebanese Criminal
Code deals with intentional homicide. Sub-section 1 comprises Articles 547 to 550 but, as earlier
noted, all counts on the amended consolidated indictment concerning this crime11366 are charged
under Articles 547 and 549 (1) and (7) specifically11367—alleging Mr Ayyash committed the
crimes of intentional homicide and attempted intentional homicide, each with premeditation using
explosive materials, and the other Accused participated as accomplices in those crimes.

11365
For example, the mens rea of perpetrators of intentional homicide and accomplices to that and other crimes
charged in this case.
11366
Under counts 3-4 and 7-8. Regarding the attempt counts (5 and 9).
11367
In conjunction with provisions of the code concerning the elements of offences and modes of liability generally.
As explained earlier, in relation to modes of liability, the Prosecution also brings those charges under Article 3 (1) (a)
of the Statute.
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6271. The Lebanese Criminal Code classifies intentional homicide as a type of felony against
persons, specifically, a felony against human life and physical integrity.11368 Articles 547 and
549 (1) and (7) are thus provisions of the code ‘relating to the prosecution and punishment of …
crimes and offences against life and personal integrity’ to which Article 2 (a) of the Statute refers.
6272. Article 547 provides:
Anyone who intentionally kills another person shall be punishable by hard labour for a
term of between 15 and 20 years,

while Article 549 (1) and (7) provides:
Intentional homicide shall entail the death penalty if it was committed in the following
circumstances:
(1)

With premeditation;

…
(7)

Using explosive materials.

6273. Since Article 24 of the Statute, not Lebanese law, governs sentencing in the Special
Tribunal, the only relevant aspects of these provisions are those that provide guidance about the
elements of the crimes charged. A brief definition of intentional homicide appears in Article 547,
namely, intentionally killing another person.11369 Article 549 (1) and (7) relevantly shows that,
under the Lebanese Criminal Code, neither premeditation nor the use of explosive materials need

11368

In book I of that code, Article 179 essentially defines a felony as one punishable as such; chapter II, sub-chapter I,
section 1, ‘Penalties in general’, in particular Article 37 which lists the penalties prescribed in Articles 547-550—
death, hard labour for life and fixed-term hard labour—as ‘ordinary penalties’ for felonies, only; and the headings to
chapter VIII and sub-chapter I of that chapter, respectively: ‘Felonies and misdemeanours against persons’ and
‘Felonies and misdemeanours against human life and physical integrity’ (emphasis added).
11369
The Special Tribunal’s official English translation of Article 547 uses the words ‘intentionally kills another
person’ (emphasis added). The Prosecution submits that ‘a person’, which the Appeals Chamber used in the
disposition section of its First interlocutory decision on applicable law, para. 11, more closely reflects the Arabic text
of Article 547. Prosecution final trial brief, fn. 2356. The Trial Chamber does not see a substantive difference between
the two versions and, taking into account the fact that no other Party raised any concern about this, considers it
reasonable to rely on the official English translation.
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be established for a person to have committed intentional homicide. Instead, these are aggravating
circumstances, as defined above.11370
(a)

Actus reus

6274. The actus reus of intentional homicide, as described in Article 547, is the killing of another
person. Inherent in this description is that a person must have died. To determine what else, beyond
a victim’s death, must be proven to establish the actus reus of this crime it is necessary to consult
other provisions of the Lebanese Criminal Code and Lebanese case law.
6275. Article 204 of the Lebanese Criminal Code provides:
A causal link between an act and omission on the one hand, and the criminal consequence
on the other, shall not be precluded by the concurrent existence of other previous,
simultaneous or subsequent causes, even if they were unknown to the perpetrator or
independent of his act.
If, however, the subsequent cause is independent and sufficient in itself to bring about the
criminal consequence, the perpetrator shall incur the penalty only for the act that he
committed.

6276. Article 204 requires a ‘causal link’ between the ‘criminal consequence’—in this case, the
victim’s death—and the conduct of the accused and that that conduct may be either an act or an
omission.
6277. Article 204 also suggests that where the crime alleged is intentional homicide:

•

the required causal link may exist even if the victim’s death also had ‘other previous,
simultaneous or subsequent causes’, but

11370

The Appeals Chamber agreed with this interpretation in its First interlocutory decision on applicable law,
paras 151, 167, fn. 271. All of the Lebanese case law on Article 549 (1) and (7) discussed below also supports this
interpretation. Both the Prosecution and the Sabra Defence explicitly agreed with this interpretation. Prosecution final
trial brief, para. 1135; Prosecution closing submissions, T. 13 September 2018, p. 85; Sabra Defence final trial brief,
para. 802. Of the Parties, only the Prosecution and Sabra Defence made any submissions specifically on the definition
of intentional homicide. As earlier stated, the Ayyash Defence relied on the Appeals Chamber’s First interlocutory
decision on applicable law generally, Ayyash Defence final trial brief, para. 712.
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•

if there was a subsequent cause of the victim’s death that was independent of the
accused’s conduct and sufficient in itself to kill the victim, the accused will not be liable
for intentional homicide, only ‘the act that he committed’.

6278. After examining the Lebanese Criminal Code and some Lebanese decisions and secondary
sources, the Appeals Chamber summarised the actus reus of intentional homicide under
Article 547 as consisting of: first, an act or culpable omission aimed at impairing the life of
another11371 person; second, the result of the death of a person; and third, a causal connection
between that conduct11372 and that result.11373 Only the Prosecution and the Sabra Defence made
submissions specifically on the law of intentional homicide, and both accepted this summary as
substantially accurate.11374 The Trial Chamber considers that this summary, in itself, is reasonable
and legally correct in light of the wording of Articles 547 and 204 and Lebanese case law. Further,
the Trial Chamber relies on most—but not all—aspects of the Appeals Chamber’s analysis of the
requisite causal connection, for the following reasons.
6279. The Appeals Chamber stated in its first interlocutory decision on applicable law that
Article 204 provides for two different theories of causation ‘in an ambiguous manner’, as it ‘sets
the theory of equivalence of causes as a general rule, but adds’—in the second sentence of the
Article—‘an important exception in the form of the theory of adequate or sufficient cause’. 11375
6280. It contrasted that exception with Article 568 of the code.11376 Article 568 is in the same
sub-chapter as Article 549 and applicable in principle in the Special Tribunal, as relating to the
punishment of offences against life and personal integrity. It essentially provides that where there
were other circumstances, unknown to the perpetrator and independent from their act, that caused
death or harm, intentional or unintentional, the perpetrator’s sentence may be reduced as specified

11371

First interlocutory decision on applicable law, para. 185 (a); the Appeals Chamber used ‘a person’ in the
disposition, 11.
11372
The Appeals Chamber in para. 185 (c) and disposition, 11 (c), described the relevant conduct as ‘the act’, but it
is clear from the context, including para. 185 (a) and disposition, 11 (a), that this term encompasses both acts and
omissions.
11373
First interlocutory decision on applicable law, para. 185 (a)-(c), disposition, 11 (a)-(c), see also paras 153-154,
156, 158.
11374
Prosecution final trial brief, para. 1131; compare, its submission regarding the wording of the first element; Sabra
Defence final trial brief, para. 802.
11375
First interlocutory decision on applicable law, para. 158.
11376
First interlocutory decision on applicable law, para. 159.
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in Article 200—the provision of the code that defines attempt, examined in detail in section 4
below.
6281. Thus, as the Appeals Chamber noted, Article 568 appears to provide that where there was
a cause of a person’s death independent from the accused’s act, the accused remains responsible
for the victim’s death, but the sentence is mitigated.11377 Whereas the second sentence of
Article 204 suggests that in such cases the accused will be responsible only for the act they
committed. However, the Appeals Chamber went on:
Nonetheless, it can be inferred from a comprehensive reading of the Code together with
the jurisprudence that Lebanese law applies mainly the theory of the adequate or sufficient
cause. In other words, the perpetrator is held liable for his criminal act coupled with
criminal intent even if he ignored11378 other reasons which, combined with his act, led to
the victim’s death. This analysis is also in line with the origins of the Lebanese Criminal
Code. Indeed, the Lebanese text in this respect is originally taken from the Italian criminal
code of 1930, which in turn adopts the theory of the adequate or sufficient cause.11379

6282. The Parties neither contested the Appeals Chamber’s interpretation of Article 204 nor
made any submissions about it.
6283. The Trial Chamber is not persuaded that there is an ambiguity in Article 204 itself. The
first sentence provides generally that a causal link between the accused’s act and a victim’s death
can exist even if there was also another cause, including one independent of the accused’s act. The
second sentence addresses the specific scenario of an independent cause sufficient in itself to bring
about that death.
6284.

On the face of the code, there does appear to be some ambiguity, and indeed potential

inconsistency, in the relationship between Articles 204 and 568. However, as the two are linked to
one another, they are probably intended to address different scenarios. The Trial Chamber

11377

First interlocutory decision on applicable law, para. 160.
The words ‘even if he ignored’ in this passage appear to mean ‘even if he did not know’, translating the French
phrase ‘même s’il ignorait’, which has that meaning. The French version of the First interlocutory decision on
applicable law, para. 160, uses that phrase. Moreover, the relevant words in the Special Tribunal’s official English
and French translations of Article 204 itself, ‘causes… unknown to the perpetrator’/‘causes… inconnues de l’auteur’,
unquestionably mean causes that the perpetrator does not know—not causes that the perpetrator ‘ignores’ in the sense
that they know those causes but disregard them.
11379
First interlocutory decision on applicable law, para. 160 (footnotes omitted).
11378

Case No. STL-11-01/T/TC

2058 of 2642

18 August 2020

R334044

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

interprets the Appeals Chamber’s conclusion to mean that Article 204—not Article 568—reflects
the dominant approach to causation in Lebanese law and should therefore be applied. Considering
the absence of any contest from the Parties on this matter, the Trial Chamber accepts that view.
6285. For the purposes of Article 204, many possible interventions could cause a victim’s death
but without severing the causal link with the accused’s actions. As an example, a case of intentional
homicide where explosives have caused a building to collapse and trap people under the rubble.
There, a failure to rescue a trapped person, whose life could have been saved with timely medical
intervention and treatment, will not preclude the causal link with the actions of the accused.
6286. The Appeals Chamber also stated, regarding the actus reus of intentional homicide under
Lebanese law, that the victim’s death ‘has to be a direct result of the criminal activity’. 11380 It did
not cite any authority for this statement, although it may have drawn the phrase ‘direct result’ from
Lebanese decisions it referred to elsewhere.
6287. In particular, in a 1999 judgment convicting an accused who had shot someone multiple
times with a pistol of intentional homicide, the sixth Chamber of the Lebanese Court of Cassation
found that the victim’s ‘death occurred as a direct result of this act’.11381 However, the court did
not examine whether directness of the result was legally required to establish the actus reus of this
crime. No Party has argued that it was and the Trial Chamber has not found any other Lebanese
case law suggesting this. Accordingly, based on the wording of Article 204, the Trial Chamber
finds that it is necessary only for the accused’s conduct to be a cause of the victim’s death.
6288. In its first interlocutory decision on applicable law, the Appeals Chamber further concluded
that under Lebanese law, if a victim’s death results from the acts of multiple people who share the
same intention, they are all co-perpetrators of that death. It is not necessary for all of them to have
performed the same act or ‘administered the fatal blow’.11382 Again, the Parties did not contest this

11380

First interlocutory decision on applicable law, para. 156.
Cassation decision 38/1999, p. 5. See also the references to this decision in relation to accomplice liability. The
Appeals Chamber, in its First interlocutory decision on applicable law referred to this decision in its discussion of
means of proving that the death itself had occurred, not causation, fn. 258. In fn. 265, the Appeals Chamber also used
the phrase ‘direct result’ when describing the mens rea of intentional homicide, citing Court of Appeal of North
Lebanon decision 1/1952,
11382
First interlocutory decision on applicable law, para. 157.
11381

Case No. STL-11-01/T/TC

2059 of 2642

18 August 2020

R334045

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

view and the Trial Chamber considers it a reasonable and correct interpretation of Article 212 of
the Lebanese Criminal Code, discussed above, and relevant Lebanese case law.
6289. As the Appeals Chamber noted, in Lebanon accused have been convicted of coperpetrating intentional homicide where each had fired a gun but it was not possible to determine
which of them fired the bullet that killed the victim.11383
6290. More relevantly, the Al-Halabi and Karami cases show conduct that Lebanese courts
consider sufficient to establish the actus reus for co-perpetration of intentional homicide in the
context of an assassination operation with a number of participants. Of the twenty accused in AlHalabi, the Lebanese Judicial Council convicted three as co-perpetrators of Sheikh al-Halabi’s
intentional homicide.11384 These were the two who fatally shot him11385 and a third, Mr Khaled
Mohammed Hamid. Mr Hamid had recruited some of the participants in the operation, arranged
the car and the weapons, was present and armed at the scene of the crime, waiting for the Sheikh
to emerge, blocked his path with a car which enabled the others to shoot him and then drove them
away.11386
6291. For the four accused convicted as co-perpetrators of intentional homicide in Karami, the
relevant conduct appears to have been:

•

recruiting others to execute the scheme of killing the victim and coordinating their
actions, participating personally in reconnaissance operations for that crime and being
present on the day of the crime on the boat from which the lethal explosive charge was
detonated remotely (Mr Ghassan Touma);11387

•

participating personally in reconnaissance operations for the crime, participating in
testing the device used to detonate the lethal explosive charge, carrying both that device

11383

Cassation decision 170/2000, pp 1-2; Cassation decision 75/2004, pp 3-5; First interlocutory decision on
applicable law, fn. 259.
11384
As well as the attempted intentional homicide of the three injured victims. Al-Halabi Judgment, pp 63-64.
11385
Mr Mounir Salih Aboud and Mr Ahmad Munthir al-Kasm.
11386
Al-Halabi Judgment, p. 51. In the Al-Rifai and others Judgment, the same court applied similar reasoning at pp
1-4, 6-7, 15 to convict several accused as co-perpetrators of the attempted intentional homicides of Mr Mufti ElSabounji, Mr Haji Taha Naji, Mr Hussein El-Oueik and his companions and Mr Oum-Georges, in four separate
incidents. Their acts ranged from firing shots, throwing a grenade or giving weapons to another co-perpetrator,
to driving the other co-perpetrators to the scene of the crime, then going elsewhere to wait for those other coperpetrators’ call alerting them to return and collect those other co-perpetrators after they had committed it.
11387
Karami Judgment, pp 130-131.
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and that charge, being present on the day of the crime on the boat from which the lethal
explosive charge was detonated remotely and pressing the button on the device,
detonating the charge (Mr Ghassan Menassa);11388 and

•

participating personally in reconnaissance operations for the crime, then driving the
boat on the day of the crime (Mr Afif Khoury)11389 and while present on that boat,
tracking the passage of the victim’s helicopter and alerting another co-perpetrator—
Mr Menassa—to its location (Mr Khalil Elias Matar).11390

6292. Lebanese case law suggests that different items may be ‘explosive materials’ within the
meaning of Article 549 (7) of the code, thereby aggravating the crimes of intentional homicide and
attempted intentional homicide. In Karami, the Lebanese Judicial Council accepted this
aggravating element in the explosive charge in the helicopter—specifically, a charge or bomb
weighing about 2.7 kilograms, hidden behind Mr Karami’s usual seat. 11391 Another example, in a
case of attempted intentional homicide, is a hand grenade. 11392
(b)

Mens rea

6293. The Trial Chamber has also examined relevant Lebanese decisions and the Appeals
Chamber’s first interlocutory decision on applicable law, plus the applicable legislative provisions,
for guidance regarding the mens rea of intentional homicide. Since the aggravating circumstance
of ‘premeditation’ focuses on the accused’s mental state, the Trial Chamber also briefly deals with
that.
6294. To satisfy the definition in Article 547, the killing must be ‘intentional’. Article 188 of the
code defines intent as ‘the will to commit an offence as defined by law’. Article 189 is also
relevant, providing a form of indirect intent11393 or dolus eventualis,

Karami Judgment, pp 130-131.
Karami Judgment, p. 131.
11390
Karami Judgment, pp 126-128. Compare, the statement in the Prosecution final trial brief, para. 1165, that the
Lebanese Judicial Council found Mr Matar was a co-perpetrator ‘since Mattar knowingly used a device to signal to
the perpetrator when Karami’s helicopter was passing by a specific location to facilitate the use of explosives to kill
Karami’. This is correct, but in the relevant finding, the court specifically referred to Mr Matar’s presence on the boat
and tracking of the helicopter’s passage as well.
11391
Karami Judgment, pp 25, 138-142.
11392
Al-Rifai and others Judgment, pp 5-6.
11393
Dany Chamoun Judgment, p. 74.
11388

11389
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An offence shall be deemed to be intentional, even if the criminal consequence of the act
or omission exceeds the intent of the perpetrator, if he had foreseen its occurrence and thus
accepted the risk.

6295. Articles 190 and 191 of the Lebanese Criminal Code provide further precision regarding
the scope of Article 189. On the one hand, ‘fault exists where a harmful act results from negligence,
recklessness or failure to comply with laws and regulations’ (Article 190). On the other, by virtue
of Article 191, if either ‘the perpetrator did not foresee the consequences of his wrongful act or
omission although he could or should have foreseen it’ or ‘he foresaw it and believed that he could
prevent it’, the offence will be unintentional—namely, Article 189 will not apply.
6296. Notwithstanding that Article 191 appears to refer to actual, or in other words subjective,
foresight—what consequences the perpetrator in fact ‘did not foresee’ or ‘foresaw’—in the judicial
decisions examined below, Lebanese courts have sometimes interpreted the Article as setting a
constructive or objective standard—what consequences the perpetrator should have foreseen.11394
6297. So far as the Trial Chamber can ascertain from the published versions of the decisions, 11395
even when purporting to apply a subjective standard—to find that the perpetrator in fact foresaw
the relevant consequences—Lebanese courts have not required any direct evidence of what the
accused actually thought. Rather, they have consistently inferred the required foresight from facts
suggesting the consequences were foreseeable. Or, to put it another way, they have apparently
found that the accused did foresee a consequence based on evidence that showed he or she could
reasonably have been expected to foresee that consequence.
6298. In its first interlocutory decision on applicable law, the Appeals Chamber divided the mens
rea for intentional homicide into two parts, intent and knowledge—once more drawing on a
combination of the Lebanese Criminal Code itself, Lebanese decisions and secondary sources for
its conclusions. It agreed that this crime requires the ‘intent to cause death, whether direct or dolus
eventualis’,11396 and suggested the requisite knowledge was ‘knowledge of the circumstances of

11394

For example, the Lebanese Court of Cassation adopted this approach in Cassation decision 317/2002. The Appeals
Chamber cited this decision in its First interlocutory decision on applicable law, fn. 268 but mistakenly described the
decision number as 318.
11395
Some of which are brief extracts only.
11396
First interlocutory decision on applicable law, para. 185 (e), disposition, 11 (e).
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the offence (including that the act is aimed at a living person and conducted through means that
may cause death)’.11397
6299. No Party contested this two-part characterisation of the mens rea of intentional homicide
under Lebanese law.11398 The Trial Chamber also accepts it to be consistent in substance with the
code and relevant case law, although neither addresses intent distinctly from knowledge to the
same degree as the Appeals Chamber. The Appeals Chamber’s suggested knowledge requirement,
in part, appears to the Trial Chamber to logically flow from the description of a perpetrator in
Article 210, in particular the words ‘No one shall be sentenced to a penalty unless he consciously
and willingly committed the act’.11399 As for the importance of knowing the means, Lebanese
courts seem to have imputed the mens rea to an accused from the fact that they used means capable
of causing death, for example, a gun, 11400 a cleaver11401 or a bomb,11402 and aimed it directly at the
victim,11403 or at vulnerable bodily locations such as the head or chest,11404 shot or stabbed more
than once,11405 shot at close range11406 or threw the bomb into premises where people were. 11407
6300. Some straightforward illustrations from Lebanese case law of how an accused may be
deemed to have intentionally killed their victim due to dolus eventualis, under Article 189, are:

•

An accused fired a machine gun in the direction of quarrelling people; two bullets hit
the victim, 20 metres from the accused, killing him. In convicting the accused of
intentional homicide under Article 547, the Lebanese Court of Cassation found that he
intentionally fired the shots; that even if he did not intend to kill the victim, he should

First interlocutory decision on applicable law, para. 185 (d), disposition, 11 (d), see also para. 162.
The Prosecution and Sabra Defence specifically accepted it. Prosecution final trial brief, paras 1133-1134; Sabra
Defence final trial brief, para. 802.
11399
Emphasis added.
11400
Cassation decision 127/1998, pp 3-5; Cassation decision 37/1999, p. 1.
11401
Cassation decision 8/2004, pp 1-2.
11402
Al-Rifai and others Judgment, pp 6-7. While this judgment concerned attempted intentional homicides, the mens
rea analysis is the same as for the completed crime.
11403
Cassation decision 127/1998, pp 3-5.
11404
Cassation decision 127/1998, p. 4; Cassation decision 47/1999, p. 2; Cassation decision 275/2004, pp 1-3.
11405
Cassation decision 37/1999, p. 1; Cassation decision 8/2004, pp 1-2; Cassation decision 275/2004, p. 2.
11406
Cassation decision 37/1999, p. 1; Cassation decision 47/1999, p. 2. See also First interlocutory decision on
applicable law, para. 164, fn. 266. Compare, Cassation decision 317/2002, and Cassation decision 24/2004, both of
which the Appeals Chamber referred to in its First interlocutory decision on applicable law. The chamber in Cassation
decision 24/2004 determined an accused had the intention to kill the victim where he had fired a pistol at close range
to—specifically, less than 30 centimetres from—the victim’s head. However, its decision suggests the chamber may
also have based its determination partly on statements the accused made shortly before the shooting.
11407
Al-Rifai and others Judgment, pp 6-7.
11397
11398
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have expected that aiming and firing his machine gun in the direction of the quarrelling
people would injure one or more of them; and that he accepted that risk; 11408

•

An accused who had been having an affair with the victim’s wife had two vigorous
physical fights on the same day with the victim, who died from his injuries. During the
first fight, the accused hit the victim hard on the head with a stone and during the
second, either hit him again on the head with a stone or pushed him so hard that he fell
and hit his head on a rock (it could not be determined which). The Lebanese Court of
Cassation concluded that the accused could have expected death to occur as a result of
targeting his blows to the victim’s head. Further, the accused had had time to collect
himself in the interval between the fights. It rejected that the accused had committed
unintentional killing—a lesser offence which is also known as ‘manslaughter’, as
described in Article 550 of the Lebanese Criminal Code—and replaced a lower court’s
conviction under Article 550 with one under Article 547.11409

6301. The more complex Lebanese assassination cases, involving death or injury to several
people with evidence of a plot targeting someone, provide examples of the requirements under
Article 189. In the Dany Chamoun case, in addition to being the leader of the National Liberal
Party, Mr Chamoun was the son of the former Lebanese President Chamoun.11410 The operation to
assassinate Dany Chamoun caused his, his wife’s and two sons’ deaths. The Lebanese Judicial
Council found that three armed attackers had entered the family’s apartment and shot each victim
multiple times, while several more waited at the building entrance or near their cars. 11411
6302. Apart from the three who shot the victims, none of the other accused—neither those who
had incited the perpetrators to assassinate Mr Chamoun nor those who had remained outside the
building—had committed any crime against Mr Chamoun’s wife and children, because the
circumstances did not suggest that:

11408

Cassation decision 317/2002.
Cassation decision 458/2002, pp 1-2, 4. The Appeals Chamber also discussed this decision, in its First
interlocutory decision on applicable law, paras 164-165, fns 267-268.
11410
Dany Chamoun Judgment, pp 22, 26.
11411
Dany Chamoun Judgment, pp 26, 30-31.
11409
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it occurred to the inciters or accomplices to the assassination that [those three] perpetrators
… would also murder Dany Chamoun’s wife and children, and that they accepted the
possibility of this outcome.11412

6303. Conversely, in its subsequent decisions in Al-Halabi and Karami, the Lebanese Judicial
Council applied Article 189 to determine that some accused had the requisite intention to commit
various crimes against Sheikh Al-Halabi’s son, his bodyguards and the others aboard Mr Karami’s
helicopter. In Al-Halabi, the court found Mr Aboud, Mr Al-Kasm and Mr Hamid guilty of the
attempted intentional homicide of the Sheikh’s bodyguards and son because they had ‘anticipated
the possibility of injuring and killing his bodyguards and anyone with him in the car’. The court
appears to have considered that they knew the number of bodyguards in advance and when they
ambushed the car fired shots landing ‘all over’ it. 11413
6304. In Karami, the Lebanese Judicial Council found the accused Mr Matar:
being aware of the plan, was aware of the fact that Prime Minister Karami would not be
alone in the targeted helicopter and that the manner in which it was to be blown up would
lead to the death of the persons accompanying him, notwithstanding which he accepted the
risk of that anticipated outcome and carried out the above-mentioned acts in a resolute and
purposeful manner, having prior knowledge of their potential consequences, thereby
manifesting a constructive intent to kill the persons accompanying Prime Minister Karami
in the helicopter as provided in article 189 of the Criminal Code.11414

Consequently, it convicted Mr Matar, as a co-perpetrator, of the attempted intentional homicides
of the helicopter’s other passengers and crew under Article 549 (1) and (7)—in conjunction with
Article 201, concerning attempt, discussed below.11415 It applied the same reasoning to convict
Mr Touma, Mr Menassa and Mr Khoury of the same crimes.11416
6305. Lebanese case law is also the main source of guidance about what ‘premeditation’ for the
purpose of Article 549 (1) means, as the code does not define the term. The Trial Chamber will

11412
11413
11414
11415
11416

Dany Chamoun Judgment, p. 74.
Al-Halabi Judgment, p. 53.
Karami Judgment, p. 127.
Karami Judgment, p. 127.
Karami Judgment, pp 130-131.
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address this issue only briefly since premeditation is not an element of the crime of intentional
homicide under Lebanese law, only an aggravating factor for sentencing purposes.
6306. Lebanese decisions suggest that premeditated intentional homicide requires that the
perpetrator decided in advance to commit that crime and had a clear and calm state of mind when
preparing or planning to do so.11417 No minimum time period of premeditation is specified;11418
one court found that the accused premeditated the crime only minutes before committing it. 11419
6307. The Appeals Chamber took essentially the same view of the definition suggested by
Lebanese case law,11420 and the Prosecution, as the only Party to make submissions on this issue,
accepted that view.11421 The Appeals Chamber also examined how premeditation interacts with
dolus eventualis11422 and concluded that Lebanese law treats premeditation as an aggravating factor
of the intentional homicide both of the victim actually intended and any additional victims whose
deaths were reasonably foreseeable.11423 The Trial Chamber agrees with this conclusion, noting
again however that premeditation under Article 549 (1) bears only on sentencing.
(c)

Conclusion: the elements of intentional homicide

6308. In summary, the Trial Chamber has concluded that under the law applicable in the Special
Tribunal, to commit an intentional homicide, a person must:
1. perform an act or omission that is a cause of another person’s death; and
2. intend to cause the death of another person.

11417

Cassation decision 154/1998, p. 1; Cassation decision 127/1998, pp 4-5; Cassation decision 37/1999, p. 1;
Cassation decision 38/1999, pp 5-6; Cassation decision 47/1999, p. 2; Cassation decision 170/2000, pp 1-2; Cassation
decision 8/2004, pp 1-2; Cassation decision 275/2004, p. 2; Balamand Monastery Judgment, pp 14-16; Cassation
decision 8/2000, pp 2-3.
11418
Cassation decision 8/2000, p. 2.
11419
Cassation decision 37/1999, p. 1.
11420
First interlocutory decision on applicable law, paras 168, 186.
11421
Prosecution final trial brief, para. 1135, fn. 2362.
11422
Based on the Pre-Trial Judge’s question, ‘xii) Can an individual be prosecuted before the Tribunal for intentional
homicide with premeditation for an act which he is alleged to have perpetrated against victims who might be
considered not to have been personally or directly targeted by the alleged criminal act?’. Pre-Trial Judge
21 January 2011 order on preliminary questions to the Appeals Chamber, p. 14.
11423
First interlocutory decision on applicable law, paras 169-175, 188, disposition, 12.
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4.

Attempted intentional homicide

6309. Articles 200 and 201 of the Lebanese Criminal Code concern attempt in relation to felonies
such as intentional homicide. Article 203 also contributes to defining a criminal attempt—that is,
one for which a person will be criminally responsible—to commit an intentional homicide under
Lebanese law. Articles 200 and 203 relevantly provide:
Article 200: Any attempt to commit a felony that began with acts aimed directly at its
commission shall be deemed to constitute the felony itself if its completion was prevented
solely by circumstances beyond the control of the perpetrator.
…
Any person who begins to commit an act and then voluntarily desists shall be punished
only for acts that he committed which constituted offences per se.
Article 203: An attempt shall be punished, even if its aim was unattainable owing to a
factual circumstance unknown to the perpetrator. The perpetrator shall not be punished,
however, if his act stemmed from a lack of understanding.

6310. Article 201 provides for the commutation of penalties ‘If all acts aimed at the commission
of a felony were completed but produced no effect owing to circumstances beyond the control of
the perpetrator’.
6311. Thus Lebanese law gives certain attempts to commit an intentional homicide the same legal
status as an intentional homicide. It is only in sentencing such attempts that it will take into account
the fact that the victim did not die. Read together, Articles 200, 201 and 203 provide that as long
as the perpetrator’s act(s) did not ‘stem from a lack of understanding’,11424 the perpetrator will
incur the same criminal responsibility as for an intentional homicide once their attempt has begun,
‘with acts aimed directly at’11425 committing that crime, if only circumstances beyond the
perpetrator’s control prevented the victim’s death.

11424
11425

Lebanese Criminal Code, Art. 203.
Lebanese Criminal Code, Art. 200.
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6312. If, on the contrary, the perpetrator voluntarily desisted after failing to complete that crime,
they cannot be criminally liable for attempted intentional homicide—but only for their conduct up
to that point and if it was a separate crime.
6313. Under Article 203, it is irrelevant whether the victim could never have been killed because
of a particular factual circumstance, provided the perpetrator did not know that circumstance. For
instance, if the victim were not where the perpetrator thought they would be. Further, Article 201
shows that Lebanese law also penalises attempted intentional homicide where all acts aimed at the
commission of that crime were completed. The difference between this scenario and that of the
completed crime, in which the victim dies—and between it and the kind of attempt described in
the first sentence of Article 200—affects only sentencing.
6314. In its first interlocutory decision on applicable law, the Appeals Chamber’s summary was
that there are three elements to attempted intentional homicide under Lebanese law. They are:

•

an objective element, specifically a preliminary physical action that marks the
beginning of the execution of the crime; 11426

•

a subjective element, specifically the intent to commit that crime. 11427 In other words,
the alleged perpetrator of attempted intentional homicide must have the mens rea for
intentional homicide;11428 and

•

the absence of a voluntary abandonment of the offence before it is committed. 11429

The Appeals Chamber considered that Article 201 refers to ‘a specific kind of attempt: the abortive
offence’.11430
6315. Only the Prosecution and the Sabra Defence made (brief) submissions specifically on the
law applicable to attempted intentional homicide. Both accepted the Appeals Chamber’s
summary.11431 Having examined the code and Lebanese case law, the Trial Chamber agrees that

11426

First interlocutory decision on applicable law, paras 177-178, 187 (a), disposition, 11 (a).
First interlocutory decision on applicable law, paras 177-178, 187 (b), disposition, 11 (b).
11428
First interlocutory decision on applicable law, paras 177-178.
11429
First interlocutory decision on applicable law, paras 177, 179, 187 (c), disposition, 11 (c).
11430
First interlocutory decision on applicable law, para. 180.
11431
The Prosecution relied specifically on the Appeals Chamber’s summary in the First interlocutory decision on
applicable law, para. 187, as stating the elements of attempted intentional homicide. Prosecution final trial brief,
11427
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in substance, the kind of attempt described in the first sentence of Article 200 consists of the three
elements the Appeals Chamber listed.
6316. On its face, the Appeals Chamber’s description of the objective element only covers that
kind of attempt, not the other, ‘abortive offence’ kind described in Article 201. However, in light
of the wording of the Lebanese Criminal Code, particularly the heading ‘Attempt’ to the subsection containing Articles 200-203, and the Appeals Chamber’s own analysis of Article 201, the
Trial Chamber considers the Appeals Chamber’s description must be read as referring to the
minimum conduct that must be proven to establish the objective element of an attempted
intentional homicide—not as excluding the Article 201 scenario of ‘completed’ acts aimed at
committing that crime.11432
6317. The code is unambiguous regarding the requirement the Appeals Chamber described as the
absence of voluntary abandonment. The circumstances that prevent the victim’s death must be
beyond the perpetrator’s control. Examples of such circumstances include the administration of
medical treatment to the victim by third parties,11433 the malfunctioning of the device intended to
be used to commit the crime11434 and the intended victim’s failure to appear in a particular location
at the expected time.11435
6318. The Appeals Chamber stated in its first interlocutory decision on applicable law that ‘a
mere preparatory act is insufficient to establish the existence of an attempt’ under Lebanese
law.11436 The Trial Chamber agrees with this conclusion. Numerous Lebanese decisions

para. 1132. The Sabra Defence relied on both the First interlocutory decision on applicable law, paras 177-183, and
Articles 200-203 and 547-549 of the Lebanese Criminal Code. Sabra Defence final trial brief, para. 803.
11432
Lebanese case law varies in the terminology it uses to describe the different kinds of attempt, with some judgments
using ‘attempt’ for the Article 200, first paragraph scenario only and ‘abortive offence’ for the Article 201 scenario,
but others describing the latter as ‘attempt’ as well. This appears to be a semantic difference only. Compare, for
example, Camille Chamoun Judgment, pp 1, 12, 14 with Al-Halabi Judgment, pp 52-54, 56-58, 63-65 and Balamand
Monastery Judgment, p. 15, defining ‘attempt’ in terms corresponding to the Article 200, first paragraph scenario
only—admittedly the only relevant scenario in that case. Article 202 of the Lebanese Criminal Code similarly
distinguishes between ‘attempted’ and ‘abortive’ misdemeanours and provides for a more severe penalty for the latter.
11433
Camille Chamoun Judgment, pp 8, 12; Zouk Mikayel Church Judgment, pp 102, 104; Al-Halabi Judgment, pp 24,
52-54; Al-Rifai and others Judgment, pp 5-6; Cassation decision 275/2004, p. 2.
11434
Balamand Monastery Judgment, Al-Rifai and others Judgment, p. 1.
11435
Al-Halabi Judgment, p. 54. See also Cassation decision 102/2002, which the Appeals Chamber cited as authority
for this element of attempt in its First interlocutory decision on applicable law, fn. 292. Cassation decision 102/2002
concerned involuntary abandonment of an attempted misdemeanour (theft), not an attempted intentional homicide.
The circumstance beyond the perpetrator’s control that prevented the crime’s completion was that a person other than
the perpetrator raised the alarm.
11436
First interlocutory decision on applicable law, para. 178.
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characterise attempt as involving, at least, the beginning of a criminal phase that is distinct from
preparatory acts.11437 Moreover, this conclusion is consistent with the Lebanese Criminal Code.
Several provisions of the code including Article 219 specifically differentiate between the
commission of a crime and its preparation.
6319. In the Zouk Mikayel Church judgment, in considering the crime of an attack aimed at
changing the Lebanese constitution by unlawful means,11438 the Lebanese Judicial Council
described a criminal attempt as requiring ‘overt material acts aimed directly at the commission of
the offence and indicating, through their attendant circumstances and in an unequivocal manner,
the actor’s definite resolve to achieve the intended result’.11439 The perpetrators there had placed
two explosive devices inside a church in Zouk Mikayel, in central Lebanon, and managed to
detonate one of them, killing 11 people and injuring 54 others. The second device was discovered
before it could explode.11440
6320. In Karami, the Lebanese Judicial Council described criminal attempt as requiring action
that would normally achieve the intended result even if it does not constitute one of the material
elements of the crime.11441 The court found that these were the same conduct criteria as for coperpetrating a crime by participating directly in its commission.11442 Karami however, actually
involved an attempted intentional homicide under Article 201, since with the explosion on the
helicopter, all acts aimed at the crime’s commission were completed. In the Al-Halabi case,
similarly, the act of firing the shots that injured the Sheikh’s bodyguards and son completed the
attempt, or ‘abortive offence’, against those three victims, contrary to Article 201.11443
6321. Al-Halabi also offers examples of partially completed attempted intentional homicides
contrary to Article 200, since the case concerned not only the ambush that killed the Sheikh and

For example, Al-Halabi (Saoud) Judgment, pp 2-3; Al-Rifai and others Judgment, pp 1-4. Additionally, the AlHalabi Judgment, pp 52-54, and Karami Judgment, pp 108, 111, 122-123, 126-127, 130-133 while not stating outright
that attempt is distinct from preparation, implicitly support this view. The Karami Judgment also analysed attempt.
See also First interlocutory decision on applicable law, fn. 289.
11438
Article 301 of the Lebanese Criminal Code.
11439
Zouk Mikayel Church Judgment, p. 105.
11440
Zouk Mikayel Church Judgment, p. 37.
11441
The Appeals Chamber used a similar description, ‘action … that should lead, within the normal course of events,
to achieving the criminal purpose’, relying on a submission from the Head of Defence Office. First interlocutory
decision on applicable law, para. 178, fn. 288.
11442
Karami Judgment, p. 126.
11443
Al-Halabi Judgment, pp 52-53, 63-64.
11437
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injured the three other victims, but also three previous attempts on his life. The Lebanese Judicial
Council applied Article 200 to convict seven accused of co-perpetrating one or more of the three
attempted murders, in its judgment in that case issued in January 1997.11444 In a subsequent
judgment, it convicted an eighth accused, Mr Yasser Saoud, for co-perpetrating one of those
attempts.11445 Each of the first seven accused had travelled to an agreed ambush spot and lain in
wait there—in vain—for the Sheikh to arrive, on one or more of the three relevant occasions. 11446
Mr Saoud had voluntarily stored weapons at his house and some of the other co-perpetrators met
there before the second attempt, armed themselves and waited for the signal to travel to the ambush
spot.11447
6322. All eight had also participated in some prior activities related to the assassination operation,
such as planning, firearms exercises or obtaining a car for that operation, 11448 and the court did not
state in this judgment what conduct, exactly, it considered marked the beginning of each attempted
murder.11449 However, in its subsequent judgment against Mr Saoud the court clarified that it
considered the second attempt began at the moment the other co-perpetrators came to Mr Saoud’s
house, took up their weapons and waited for the signal. 11450
6323. Other acts that Lebanese courts have found to meet the Article 200 threshold for beginning
an attempted intentional homicide have included, in each case on the same day the crime was
intended to be committed:

Al-Halabi Judgment, pp 54, 56, 63-64.
Al-Halabi (Saoud) Judgment.
11446
Al-Halabi Judgment, pp 28-30, 54.
11447
Al-Halabi (Saoud) Judgment, pp 2-3.
11448
Al-Halabi Judgment, pp 27-29, 54; Al-Halabi (Saoud) Judgment, pp 2-3.
11449
Regarding five of the seven accused in question, the court relevantly stated at p. 54 of its Al-Halabi Judgment
(emphasis added): ‘The defendants Khaled Hamid, Mounir Aboud, Ahmad al-Kasm, Rabih Nabah and Wasim Abd
al-Mo’ti jointly attempted to kill him on three occasions … They planned these three operations, prepared weapons,
kept watch on Sheikh al-Halabi and divided their roles after his ambush, as described in the chapter on the facts and
substantiated by evidence. However, Sheikh al-Halabi failed to pass the spot where they were lying in wait, thereby
preventing the perpetrators from achieving the desired outcome, even though they commenced the acts that were
directly aimed at perpetrating the offence.’ The Appeals Chamber appears to have interpreted this passage as
identifying each of the listed acts as ‘acts that were aimed directly at the commission of the crime, as required by
Article 200’, First interlocutory decision on applicable law, para. 178. In the Trial Chamber’s view, the passage does
not clearly do so.
11450
Al-Halabi (Saoud) Judgment, p. 3.
11444

11445
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•

at the intended detonation site in the Balamand Monastery case, beginning to prepare
the explosive charge and stringing the wire that would set it off; 11451

•

travelling with weapons to the location of the intended murder; 11452 and

•

similarly to the finding in the second Al-Halabi judgment—one person giving others
the weapons the latter took to the location of the intended murder. 11453

6324. The Trial Chamber concludes from this that Lebanese courts do not necessarily have a
precise or entirely consistent position on what conduct, exactly, will meet the minimum threshold
under Article 200 of having ‘begun’ an attempted intentional homicide. However, one factor
Lebanese courts clearly take into account is proximity, in time, to the moment the attempt ended
or was aborted. They consistently find that attempts began within hours or minutes of that moment,
on the same day. The Trial Chamber considers this to be a reasonable approach.
6325. The case law examined here also shows that Lebanese courts apply the principle of dolus
eventualis, set out in Article 189 of the Lebanese Criminal Code, to convict accused of the
attempted intentional homicide of unintended victims. In its first interlocutory decision on
applicable law, the Appeals Chamber concluded that with regard to such victims, Lebanese law
holds a person ‘responsible for an aborted intentional homicide, because although the perpetrator
has executed all elements of the crime of intentional homicide with dolus eventualis, he did not
achieve the expected result for reasons beyond his control.’11454 The Parties accepted this
conclusion, as does the Trial Chamber.
6326. Lastly, the Trial Chamber notes for avoidance of doubt that despite the overlapping
analysis in some Lebanese decisions, particularly Karami, of what can amount to an attempt and
what level of involvement will constitute co-perpetration of that attempt, they are two distinct
questions.
6327. On its face, the definition of perpetration, whether by a sole or several perpetrators, in
Article 212 of the Lebanese Criminal Code, still applies in attempt cases. The Lebanese decisions

11451
11452
11453
11454

Balamand Monastery Judgment.
Al-Rifai and others Judgment, pp 3-4, 13, 15.
Al-Rifai and others Judgment, p. 15.
First interlocutory decision on applicable law, para. 183.
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the Trial Chamber has examined do not suggest otherwise. Hence, for a finding of co-perpetration
of attempted intentional homicide, the court must establish that each accused had the mens rea for
a co-perpetrator of intentional homicide. If that mens rea is present, an accused may be a coperpetrator either for bringing into being the constituent elements of the attempted intentional
homicide or for participating directly in its commission; there is no requirement that each accused
engage in the same acts.
6328. The Al-Rifai and others case provides examples of both kinds of co-perpetration of an
Article 201 attempted intentional homicide—where all relevant acts have been completed. The
Lebanese Judicial Council convicted as co-perpetrators both the person who had shot the intended
murder victim, a Mufti—finding he had brought into being both the mens rea and actus reus of
intentional homicide, although the victim did not die—and three others who had, variously, driven
him to and from the scene, helped him to climb into the Mufti’s apartment and stood guard, armed,
at the building or get-away car—finding they participated directly in the execution of the
crime.11455 The Trial Chamber considers these findings were reasonable and legally sustainable.
Although some other Lebanese judicial decisions have found people who did the acts the three
latter accused did to be accomplices only, it is consistent with the wording of the Lebanese
Criminal Code to find all four to have been co-perpetrators instead.
6329. In summary, the Trial Chamber has concluded that under the law applicable in the Special
Tribunal, to commit an attempted intentional homicide:
1. a person must perform an act or omission that either:
a.

begins the execution of an intentional homicide of another person, or

b. executes completely the act(s) or omission(s) aimed at committing that
crime, except that the other person does not die;
2. the first person must intend to cause the death of another person; and
3. circumstances beyond the first person’s control must prevent the other person’s
death.

11455

Al-Rifai and others Judgment, pp 1-2.
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XIV.

LEGAL FINDINGS ON ELEMENTS OF THE CRIMES
AND INDIVIDUAL CRIMINAL RESPONSIBILITY
A.

Legal findings on charged crimes (Counts 2-9)
1.

Committing a terrorist act by means of an explosive device
(a)

The crime

6330. The Trial Chamber finds that the explosion in Beirut on 14 February 2005 was a terrorist
act within the meaning of Article 314 of the Lebanese Criminal Code. This defines a terrorist act
as one ‘intended to cause a state of terror and committed by means liable to create a public danger
such as explosive devices, inflammable materials, toxic or corrosive products and infectious or
microbial agents.’
6331. Detonating an ‘explosive device’ of 2,500 to 3,000 kilograms of TNT equivalent high
explosives, set on the back of a light truck, falls squarely within Article 314 as one ‘committed by
means liable to create a public danger’.
6332. This particular device was of such a powerful explosive, RDX, and so large that it was
inevitably going to kill or injure numerous people who were nearby when it exploded. Detonating
a device of that magnitude likewise was inevitably going to destroy or damage proximate buildings
and vehicles, and ignite fires. The explosion endangered any property and anyone nearby.
6333. The device exploded in a busy city street in the middle of a weekday: it was detonated
approximately 50 to 80 centimetres above ground level in a street lined by multi-storey buildings.
This created a ‘canyon effect’ that increased its destructive power.
6334. Numerous members of the public were bound to be have been inside buildings or passing
by in vehicles or on foot, and within the explosion’s range, regardless of the fact that the target
was Mr Rafik Hariri. And hundreds were, as is shown by the proportion of those killed and injured
who were not members of Mr Hariri’s convoy. More than half of the 22 killed by the
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explosion,11456 other than the suicide bomber, and almost all of the 226 others who were
injured,11457 had no connection with Mr Hariri’s convoy.
6335. The Trial Chamber is also satisfied beyond reasonable doubt that the explosion was an act
intended to cause a state of terror. It has found the required intention to cause a state of terror from
the circumstances of the explosion.
6336. The Trial Chamber has relied on the size and power of the explosive device, the manner,
time and place of its detonation, and its intended target. Detonating the device in those
circumstances obviously had the potential to cause fear and panic among, at least, members of the
public in the area of the detonation. The evidence proves that it did. Anyone knowing that the
attack was to be committed in this manner must have foreseen these consequences.
6337. Additionally, the Trial Chamber is satisfied that the fact that a suicide bomber targeted
Mr Hariri shows that the explosion was intended to cause a state of terror.
6338. Mr Hariri was a former prime minister of Lebanon and a prominent political figure who,
at the time of his death, was preparing for parliamentary elections in May 2005. His murder, or
attempted murder, in a huge explosion would attract enormous publicity and cause many Lebanese
to experience fear, insecurity and loss. The evidence from participating victims and witnesses
proves that this occurred. Anyone who knew that the explosion was to be triggered in the street
when Mr Hariri’s convoy was passing, must have foreseen that numerous people would be killed
or injured, regardless of whether it succeeded in killing him.
6339. It was also foreseeable that the public would learn that a suicide bomber triggered the attack
and that this too would frighten and horrify them.
6340. Lebanese law does not define ‘a state of terror’, but the ordinary meaning of the word
‘terror’ and the Lebanese judicial interpretation of Article 314 convinces the Trial Chamber that
these foreseeable consequences amounted to ‘a state of terror’. The Trial Chamber also concludes

11456

Amended consolidated indictment, Schedule A at p. 28, identifying 13 of those killed as bystanders; First decision
on agreed facts, paras 1, 8, disposition; Second decision on agreed facts (Merhi), paras 1, 3, disposition; Agreed facts,
no. (i).
11457
All Parties signed agreements as to evidence under Rule 122, that 226 people were injured in the explosion. First
decision on agreed facts, paras 1, 8, disposition; Second decision on agreed facts (Merhi), paras 1, 3, disposition;
Agreed facts, no. (ii); Amended consolidated indictment, Schedule B at pp 39-44.
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that the state of terror was not just intended for the immediate area of the attack. The attack was
intended to resonate throughout Lebanon and in the region, and its intended effects were not just
confined to Mr Hariri’s supporters. Rather, the evidence of the political background to the attack
shows that it was designed to destabilise Lebanon generally.
6341. This attack is also larger in magnitude than other terrorist incidents tried by the Lebanese
courts under Article 314. The attack perhaps most closely compares to the car-bombing intended
to assassinate Mr Michel Murr in 1991, which likewise ‘created panic among the population, killed
and injured a number of persons, and destroyed … buildings.’11458 In the present case, however,
each impact was on a greater scale, and foreseeably so.
(b)

Aggravating circumstances: deaths and destruction of buildings

6342. The explosion on 14 February 2005 caused deaths and the partial destruction of buildings
with people inside, such as the St Georges and Byblos Hotels. Although neither is required to prove
that a terrorist act was committed, these aggravating circumstances under Article 6 of the Lebanese
law of 11 January 1958 are therefore established as a matter of fact. The Article is, however,
irrelevant in these proceedings, as it prescribes the death penalty in such circumstances and that
punishment does not exist in the Special Tribunal.11459

2.

Intentional homicide and attempted intentional homicide

6343. The Trial Chamber is satisfied beyond reasonable doubt that the objective elements of both
intentional homicide and attempted intentional homicide are established, as is the aggravating
circumstance of the use of explosive materials.11460
(a)

Intentional homicide

6344. The actus reus of this crime is the performance of an act, or omission, that is a cause of a
person’s death.11461 All Parties agreed that the explosion killed Mr Hariri, and the Trial Chamber

Murr Judgment, p. 53.
See chapter XIII ‘Applicable law’, (A) (4) ‘Articles 6 and 7 of the Lebanese law of 1958’.
11460
For the Trial Chamber’s findings on the subjective element (mens rea) of these crimes, see sub-sections (C)
‘Salim Jamil Ayyash’, (4) (a) (iii) b. ‘Mens rea for intentional homicide’, (4) (b) (ii) ‘Findings’, (4) (c) (ii) ‘Findings’.
11461
See para. 6308.
11458

11459
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entered this as an agreement as to evidence.11462 This agreed fact establishes the actus reus of his
intentional homicide.
6345. Firstly, and most obviously, this fact fulfils the requirement of death. Secondly, the fact
that the explosion caused Mr Hariri’s death fulfils the conduct and causation requirements for this
crime.
6346. Applying the same reasoning, the Trial Chamber finds that the agreed fact that the
explosion killed 21 other people, who are listed in schedule A of the amended consolidated
indictment,11463 satisfies all components of the actus reus of the intentional homicide of those 21
people. Specifically, it is established that they died and that the explosion caused their deaths.
(b)

Attempted intentional homicide

6347. The Trial Chamber is also satisfied that the first and third of the three elements of the crime
of attempted intentional homicide of 226 other people are established. Those first and third
elements are the actus reus—requiring conduct that either began to execute the intentional
homicide of the 226 people, or executed the necessary act(s) or omission(s) completely, except
that those people did not die—and the requirement that circumstances beyond the perpetrator’s or
perpetrators’ control prevented their deaths.11464
6348. Under Article 200 of the Lebanese Criminal Code, the minimum actus reus of this crime
is an act or omission that begins to execute the intentional homicide of a person, while Article 201
of that code applies to completed attempts to commit intentional homicide that have ‘no
effect’.11465 Lebanese case law makes clear that ‘no effect’ in this context means simply that the
person did not die, not that they were uninjured. 11466 Consequently, Lebanese courts have treated
explosions of powerful explosive devices that injured many people near them11467 as completed
attempts to commit intentional homicide.

11462
11463
11464
11465
11466
11467

Agreed facts, no. (i).
Agreed facts, no. (i).
See para. 6329.
See chapter XIII ‘Applicable law’, (C) (4) ‘Attempted intentional homicide’.
See chapter XIII ‘Applicable law’, (C) (4) ‘Attempted intentional homicide’.
Such as that in the Zouk Mikayel Church case. See para. 6319.
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6349. The explosion of 14 February 2005 is in the same category. The explosive device triggered
that day, both in itself and in the circumstances of its detonation, was likely to kill multiple people
when detonated. The Trial Chamber further finds that the device’s detonation either was the sole
act, or completed fully the acts, required to realise its lethal potential. And that potential was, sadly,
realised in the case of 23 people, 11468 but was not in that of the 226 other people whom it physically
injured—some of them severely, some less so.
6350. All Parties agreed that the explosion injured those 226 people, and the Trial Chamber has
entered this as an agreement as to evidence.11469 The fact that each person was physically injured
shows that each was within the range of the explosion.11470 Further, no dispute exists that the
explosion was likely to cause the death of these 226 people. In these circumstances, the Trial
Chamber is satisfied beyond reasonable doubt that an act likely to cause death was committed in
respect of each of these 226 people.
6351. With so large a group affected, the reasons why the injured did not die were unlikely to be
the same for each person. Medical treatment after the attack would likely have saved some people’s
lives. Others may have avoided serious injury in the first place, by virtue of where they were at the
moment of the blast. The Trial Chamber is satisfied on the evidence that these as well as a range
of other circumstances prevented the 226 injured people’s deaths.
6352. There is no evidence that any perpetrator of the attack played a part in the circumstances
that spared these 226 lives. If circumstances such as where precisely some people were at the
moment of detonation meant that the explosion could never have killed them, there is also nothing
to suggest the perpetrator or perpetrators would have known those circumstances. Without such
knowledge, as explained above,11471 whether or not the explosion could actually have killed each
person is irrelevant in determining liability for their attempted intentional homicide.
6353. The Trial Chamber therefore finds that the death of each of these 226 people was prevented
solely by circumstances beyond the perpetrator’s or perpetrators’ control. The attack on them

11468

Including the suicide bomber.
Agreed facts, no. (ii).
11470
The Trial Chamber deals with the question of the foreseeability of their presence there and the effect of Article 189
of the Lebanese Criminal Code (concerning dolus eventualis), for the purpose of determining individual criminal
responsibility for this crime, see sub-section (C) ‘Salim Jamil Ayyash’, (4) (a) (iii) ‘Findings’, below.
11471
See para. 6313.
11469
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hence falls under Article 201: all acts required to commit a felony, intentional homicide, ‘were
completed, but produced no effect owing to circumstances beyond the control of’ the perpetrator
or perpetrators.
(c)

Aggravating circumstance: use of explosive materials

6354. Finally, the Trial Chamber finds beyond reasonable doubt that the explosive device used
in the attack contained explosive materials within the meaning of Article 549 (7) of the Lebanese
Criminal Code. Specifically, the Trial Chamber has already found that the device contained RDX.
This is a form of high explosives material, also known as explosives.
6355. Further, taking into account both the wording of Article 549 (7) itself and Lebanese case
law such as the Karami Judgment,11472 the Trial Chamber is satisfied beyond reasonable doubt that
committing intentional homicide and attempted intentional homicide by detonating that device
would constitute ‘using explosive materials’ to commit those crimes. That aggravating
circumstance is therefore established, although as such, it is not necessary for proving either crime.
Moreover, as with the circumstances aggravating the crime of committing a terrorist act, the
punishment that Article 549 (7) prescribes for committing these crimes using explosive
materials—the death penalty—cannot apply in this case.11473

B.

Conspiracy to commit a terrorist act (Count 1)

6356. Each of the four Accused are charged with participating in a conspiracy, in which it is
alleged that they together with Mustafa Amine Badreddine ‘and others as yet unidentified,
including the assassination team agreed to commit a terrorist act by means of an explosive device’
in order to assassinate Mr Hariri.11474 The short heading in count one of the amended consolidated
indictment is ‘Conspiracy aimed at committing a Terrorist Act’.
6357. The Prosecutor pleads that the ‘aim of the conspiracy, to which all conspirators knowingly
agreed, was to commit a terrorist act by detonating a large quantity of explosives in a public place,
in order to kill’ Mr Hariri.11475

11472
11473
11474
11475

See para. 6292.
See paras 6272-6273, see also para. 5892.
Amended consolidated indictment, paras 1 (count one), 48.
Amended consolidated indictment, para. 51.
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6358. Each co-conspirator is pleaded to have had a separate role. Mr Ayyash is alleged to have
been the ‘assassination team coordinator’. Mr Merhi was ‘the coordinator of the false claim of
responsibility’. Mr Badreddine was the ‘monitor/coordinator’ of the conspiracy. Mr Oneissi and
Mr Sabra had the pleaded roles of performing ‘supporting tasks for the assassination’. These were
seeking a suitable individual, namely Mr Abu Adass, to use ‘to make the false claim of
responsibility, in a video, for the attack’ on Mr Hariri, and ‘to ensure the delivery of the video,
with a letter attached, for broadcast after the assassination’.11476
6359. The evidence underlying the conspiracy is set out and analysed in other sections.

1.

The crime of conspiring to commit a terrorist act

6360. The elements of the crime of conspiring to commit a terrorist act are thoroughly analysed
at chapter XIII ‘Applicable law’, (C) (2) ‘Conspiracy aimed at committing a terrorist act’. The
evidence and the facts must prove the legal elements of the conspiracy charged.
6361. To assassinate someone as closely guarded and protected as Mr Hariri required much
careful planning and preparation in the context of this case. This included:

•

obtaining a detailed knowledge of his movements, his convoy, its personnel and his usual
position within it;

•

establishing closed mobile networks for communications between those having some role
in the plot, knowing or otherwise;

11476

•

choosing a method of assassination;

•

obtaining the Mitsubishi Canter, the vehicle used for the assassination;

•

picking a suitable site for an explosion;

•

selecting a manner of detonation including recruiting the suicide bomber;

•

procuring the explosives; and

•

setting up the claim of responsibility, including arranging Mr Abu Adass’s role in it.

Amended consolidated indictment, para. 48 (b)-(c).

Case No. STL-11-01/T/TC

2080 of 2642

18 August 2020

R334066

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

6362. For the conspiracy to exist it was not necessary that everyone having some role in the plot
knew that they were part of a conspiracy that involved killing Mr Hariri. For example, the evidence
establishes beyond reasonable doubt that at least some users of the Green, Red, Blue and Yellow
mobile networks had the common aim of assassinating Mr Hariri, but others may not have. A
number of people appear to have been involved in the essential preparatory work, but the number
who had to have known of the objective of the plot, namely to kill Mr Hariri, of necessity, would
have been smaller.
6363. Legally, to find the existence of a conspiracy to commit a terrorist act, the objective of
which was to kill Mr Hariri, the Trial Chamber must be satisfied that, before the attack, two or
more people knew and agreed on the four things required by Article 270 of the Lebanese Criminal
Code. In this case, this means that they knew and agreed:
1.

to kill Mr Hariri;

2.

by a means liable to create a public danger;

3.

namely, a large explosive device; and

4.

that the device would be used so as to create a state of terror—specifically, as charged,
that it would be detonated in a public place, consequently killing and injuring people.

6364. However, even if they were not legally required to have known that Mr Hariri was their
target,11477 the conspirators must have known of and agreed to the last three things in the list,
namely, numbers (2) to (4). After carefully reviewing the evidence, the Trial Chamber has
concluded that all participants to this conspiracy—in which murdering Mr Hariri was its object—
were aware of and agreed with all four. The Trial Chamber is satisfied that all conspirators were
aware that they were participating in a conspiracy to murder Mr Hariri and how it was to be done.
This required only a small tight-knit group.
6365. The Trial Chamber has determined that the evidence establishes the existence of a
conspiracy to commit a terrorist act aimed at killing Mr Hariri. This applies whether or not
11477

Given the lack of Lebanese case law on the question of whether conspirators to commit a terrorist act must know
the identity of the target, the Trial Chamber has also considered the legal framework that would apply where
knowledge of the target is not an element of the crime, see chapter XIII ‘Applicable law’, (B) (2) (c) ‘Conclusion: the
law applicable to accomplice liability’, see also paras 6262-6267.
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knowledge of the ultimate objective of killing Mr Hariri is a required element of the crime under
Lebanese law. This means that for the purposes of the findings below, on the facts of this case, it
does not matter whether Lebanese law requires knowledge of the objective of killing Mr Hariri.
This is because the evidence establishes that those who were using the Red mobiles on Monday
14 February 2005 must have known on that day that Mr Hariri was the target of the attack. 11478
(a)

Findings on the elements of the crime of conspiracy: a brief summary

6366. The Trial Chamber has found that Article 270 of the Lebanese Criminal Code defines the
crime of conspiracy for the purpose of proceedings before the Special Tribunal.11479 It applies to
felonies that are crimes against State security, such as terrorist acts. A conspiracy to commit a
felony is an agreement between at least two people to commit that felony by specific means.
6367. If the felony is a terrorist act, each conspirator must have agreed to commit the act using a
means liable to create a public danger. They must also have agreed on the particular ‘means’ to be
used, and on using it in a manner likely to create a state of terror. Furthermore, if the terrorist act
aims to kill a particular person, and killing that person would itself be likely to create a state of
terror, each person must also have agreed to that aim.11480
6368. Additionally, the Trial Chamber has found that a conspiracy to commit a terrorist act in
order to kill Mr Hariri exists if at least two people agreed to use a large explosive device in a public
place, accepted that this act would kill and injure people, and aimed to kill Mr Hariri.
6369. Each would be a conspirator even if some knew details of the plot that others did not, some
had no contact with others, some joined the plot after it was formed, and each played a different
part in effecting it. The conspirators need not—though they may—belong to a formal organisation.
And, to find that a conspiracy occurred the Trial Chamber need not determine who all the
conspirators were, and it need not exist for any defined length of time.
6370. A conspiracy to commit a terrorist act in order to kill Mr Hariri need not achieve its aim;
the agreement is the crime. In this case though, sadly the conspiracy did achieve its deadly aim.

11478

The Trial Chamber has concluded, in determining the applicable law that it is reasonable to conclude that the law
requires knowledge of the main target’s identity at least in a conspiracy to commit a terrorist act aimed at killing a
particular person, because of that person’s public profile, for example, holding high public office.
11479
See chapter XIII ‘Applicable law’, (C) (2) ‘Conspiracy aimed at committing a terrorist act’.
11480
See paras 6261-6264.
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On 14 February 2005, a large explosive device detonated on a public Beirut city street killing
Mr Hariri and 21 others, while injuring many others. This terrorist act also fulfilled the objective
elements of the intentional homicide of Mr Hariri and 21 others, and the attempted intentional
homicide of the other injured 226.11481
(b)

Charges

6371. In count one of the amended consolidated indictment, the Prosecutor charges the four
Accused with participating in a conspiracy to commit a terrorist act, with others, including the
former Accused, Mr Mustafa Amine Badreddine, and five unidentified people referred to as
Subjects 5, 6, 7, 8 and 9, abbreviated as S5, S6, S7, S8 and S9. 11482
6372. These five and Mr Ayyash were allegedly the ‘assassination team’. The six in the
‘assassination team’ used Red and Blue network mobiles, and four, Mr Ayyash, and Subjects 6, 8
and 9, also used Yellow network mobiles.11483 Paragraph 48 pleads that Mr Ayyash, Mr Merhi, Mr
Oneissi and Mr Sabra together with Mr Badreddine ‘and others as yet unidentified, including the
assassination team, agreed to commit a terrorist act by means of an explosive device in order to
assassinate’ Mr Hariri. This is the objective of the conspiracy.
6373. All conspirators, according to the amended consolidated indictment, knowingly agreed to
commit a terrorist act by detonating a large quantity of explosives in a public place, in order to
assassinate Mr Hariri.11484 It was intended to cause a state of terror by a predetermined means liable
to create a public danger. The conspirators also either acted intentionally and with premeditation,
or foresaw and accepted the risk that their actions would kill and attempt to kill others in the
immediate vicinity of the explosion and partially destroy buildings. 11485

11481

As set out above in sub-sections, (A) (1) ‘Committing a terrorist act by means of an explosive device’ and (2)
‘Intentional homicide and attempted intentional homicide’.
11482
Amended consolidated indictment, paras 1, 3, 15 (a), 48, 50-51, 53, 54 (a)-(c), (h).
11483
Amended consolidated indictment, para. 15 (a), (c)-(d). On the Prosecution’s case, Mr Ayyash used mobiles Red
741, Blue 233 and Yellow 294; Subject 5 used mobiles Red 636 and Blue 585; Subject 6 used mobiles Red 678, Blue
610 and Yellow 457; Subject 7 used mobiles Red 946 and Blue 324; Subject 8 used mobiles Red 893, Blue 817 and
Yellow 933; and Subject 9 used mobiles Red 652, Blue 864 and Yellow 024; see amended consolidated indictment,
para. 18.
11484
Amended consolidated indictment, paras 1, 3, 48, 51, 54 (a), (d).
11485
Amended consolidated indictment, para. 54 (c), (e)-(g).
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6374. The amended consolidated indictment pleads that Mr Ayyash as the alleged coordinator of
the assassination team, Mr Merhi as the alleged coordinator of the false claim of responsibility and
Mr Badreddine as the alleged ‘monitor/coordinator’ entered into this agreement between
11 November 2004 and the morning of 14 February 2005, before the attack. 11486 These three and
the five unidentified members of the assassination team—Subjects 5, 6, 7, 8 and 9—according to
the amended consolidated indictment, were ‘early members’ of the conspiracy. 11487
6375. The Prosecutor also alleges that Mr Ayyash, Mr Merhi and Mr Badreddine used a closed
network of three Green mobiles to monitor and coordinate all aspects of the conspiracy, including
the preparation and perpetration of the attack and the preparation of the false claim of
responsibility.11488
6376. The pleadings specify that Mr Ayyash and the other members of the assassination team
used Red, Blue and Yellow network mobiles for the surveillance of Mr Hariri. The so-called
‘assassination team’, under Mr Ayyash’s coordination, also used the Red network mobiles on 14
February 2005.11489 Mr Ayyash and Mr Badreddine coordinated the purchase of the Mitsubishi
Canter that was used to perpetrate the attack.11490 Mr Ayyash was also in contact with Mr Merhi
in preparations for the attack, including making the false claim of responsibility. 11491
6377. Mr Oneissi and Mr Sabra, according to the amended consolidated indictment, joined the
conspiracy between 22 December 2004 and the morning of 14 February 2005, before the attack.
They performed the supporting but necessary tasks of seeking a suitable individual, Mr Ahmad
Abu Adass, to make a videoed false claim of responsibility for the attack. They also ensured the
delivery of the video, and an attached letter, for broadcast after the attack. 11492
6378. Mr Oneissi, it is alleged, also participated in Mr Abu Adass’s disappearance by posing as
‘Mohammed’ who befriended him at the Arab University Mosque.11493 Mr Merhi, Mr Oneissi and

11486
11487
11488
11489
11490
11491
11492
11493
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indictment,
indictment,
indictment,
indictment,
indictment,
indictment,

Case No. STL-11-01/T/TC

paras 48 (a)-(b), 54.
para. 48 (b).
paras 15 (b), 19 (a).
paras 15 (a), (c)-(d), 19 (b).
para. 3 (a).
paras 3 (a), 19 (c), 31.
paras 48 (c) (i)-(ii), 54.
para. 3 (b).
2084 of 2642

18 August 2020

R334070

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Sabra used their personal mobiles—termed as a group of ‘Purple phones’—to communicate
with each other regarding the preparation and carrying out of the false claim of responsibility.11494
6379. The Prosecutor also alleges that the four Accused were—as was Mr Badreddine—
Hezbollah supporters.11495
(c)

Findings of fact

6380. The Trial Chamber, as set out above in other sections, has found the following facts
established, including those where it is necessary to make the finding beyond reasonable doubt:
i.

•

Political background

Mr Hariri was a prominent political figure in Lebanon. He had served as prime
minister in five governments before resigning in October 2004 and was preparing
for parliamentary elections, due to start in May 2005, when he was killed.11496
ii.

•

Role of coloured network mobiles

Some of the users of the Green, Red, Blue and Yellow networks were involved in
a common mission, namely, to assassinate Mr Hariri;11497

•

During the period alleged in the amended consolidated indictment, the Green
network comprised Green 023, Green 300 and Green 071. It was a closed network
between the three mobiles. It had the appearance of functioning, at least in part, as
a ‘mission command’.11498 However, a mission command, in particular when it
relates to separate limbs of the mission as is the case here, does not automatically

11494

Amended consolidated indictment, paras 15 (e), 19 (c)-(d). Further details of the charged involvement of each of
the Accused in the conspiracy are summarised in the relevant sections below, see (B) (3) ‘Findings on the charged
conspiracy to commit a terrorist act’, (D) (3) ‘Findings on individual criminal responsibility’.
11495
Amended consolidated indictment, para. 49.
11496
These are facts agreed by all Parties that the Trial Chamber has exercised its discretion to consider to be proven.
Agreed facts, nos (v)-(vii).
11497
See para. 4736.
11498
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) (7)
‘Findings; chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (E) (7) ‘Role of the Green network’; see also paras 2407-2408.
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make all of its members equally responsible for or knowledgeable about the
mission;11499 and

•

Communication between the three Green mobiles followed a structure in which
Green 023 communicated only with Green 071 and with Green 300. The users of
Green 071 and Green 300 had no contact with each other on their Green
mobiles.11500
iii.

Attribution of Green network mobiles to Mr Badreddine, Mr Ayyash
and Mr Merhi

•

Mr Ayyash was the user of Green 300; and Mr Badreddine was the user of
Green 023; while the Trial Chamber could not be satisfied beyond reasonable doubt
that Mr Merhi was the user of Green 071.11501
iv.

•

Surveillance of Mr Hariri

The users of the six core Red mobiles, the six core Blue mobiles and the four core
Yellow mobiles, conducted surveillance of Mr Hariri and his movements on
fourteen different days between 20 October 2004 and Monday 14 February
2005;11502

•

Mr Ayyash was the user of at least one mobile in each of these three core groups,
namely Red 741, Blue 233 and Yellow 294;11503

•

Before Monday 14 February 2005, the day of the attack, the following instances of
surveillance were recorded (some of which overlap):

See sub-section (3) (f) (ii) ‘Mr Badreddine’s Green network activity’, paras 6623-6635, below.
See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’, (C) ‘Green
network’, (7) ‘Findings’.
11501
See paras 3189, 3671 4262.
11502
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (E) ‘Findings’.
11503
See paras 3067, 3141, 3255. Mr Ayyash may also have been using Blue 322, but as this was not pleaded, the Trial
Chamber has made no findings to this effect against him.
11499
11500
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o

Red 741, Mr Ayyash’s Red mobile was involved in at least four instances
of surveillance. This mobile was in contact with other Red mobiles while
their users conducted mobile surveillance of Mr Hariri, on:



Monday 31 January 2005 (Higher Shiite Council);



Thursday 3 February 2005 (St Georges Marina);



Tuesday 8 February 2005 (near the Parliament); and



Saturday 12 February 2005 (during trips to churches in Badaro and
Mazraa).11504

o

Mr Ayyash’s Blue 233 was involved in at least four separate surveillance
operations. It was in contact with other Blue mobiles while their users were
engaged in mobile surveillance of Mr Hariri, namely on:



Saturday 29 January 2005 (a visit to Mr Hamade’s residence from
Quraitem Palace and a trip to Al-Naameh Villa);

o



Monday 31 January 2005 (Higher Shiite Council);



Monday 7 February 2005 (trip from airport to Quraitem Palace); and



Tuesday 8 February 2005 (near the Parliament).11505

Mr Ayyash’s Yellow 294 was in contact with other Yellow mobiles while
their users twice conducted mobile surveillance of Mr Hariri, on:



Tuesday 21 December 2004 (during a meeting with the Hezbollah
leader, Mr Hassan Nasrallah in Dahyieh, south Beirut); and

See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11505
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11504
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Friday 31 December 2004 (during a journey between Faqra Villa
and Quraitem Palace).11506

•

Mr Ayyash was also the user of another Blue mobile, Blue 322, between
18 October 2004 and Monday 27 December 2004, but because this was not pleaded
in the amended consolidated indictment no findings in this respect are made against
him;11507
o

Blue 322 was in contact with other Blue mobiles while their users were
conducting mobile surveillance of Mr Hariri on Tuesday 21 December
2004, when he was meeting Mr Nasrallah; 11508

•

Subject 6 was the user of Red 678 and Blue 610; 11509 and
o

Red 678 was involved in two surveillance operations. It was in contact with
other Red mobiles, including Mr Ayyash’s Red 741, while their users
conducted mobile surveillance of Mr Hariri on:



Monday 31 January 2005 (Higher Shiite Council); and



Saturday 12 February 2005 (during trips to churches in Badaro and
Mazraa). Red 678 was also in areas relevant to the surveillance and
participated in it.11510

o

Blue 610 was involved in seven instances of surveillance. It was in contact
with other Blue mobiles, including Mr Ayyash’s Blue 233, while their users

See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11507
See para. 3096.
11508
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11509
See para. 4274.
11510
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11506
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were engaged in mobile surveillance of Mr Hariri. Blue 610 was also in
areas relevant to the surveillance and participated in it. This occurred on:



Monday 27 December and Friday 31 December 2004 (trips from
Faqra Villa to Quraitem Palace);



Saturday 1 January 2005 (visiting Mr Marwan Hamade’s residence
and returning to Quraitem Palace);



Saturday 29 January 2005 (trip to Mr Hamade’s residence from
Quraitem Palace, and to Al-Naameh Villa);

v.

•



Monday 31 January 2005 (Higher Shiite Council);



Friday 4 February 2005 (from Quraitem Palace to the airport); and



Saturday 12 February 2005 (trip to church in Badaro).
‘Hierarchical’ call flows

The patterns of call flows from the Green network users to the Blue and Red
networks reveal several that could be considered ‘hierarchical’.11511 Several calls
from Mr Badreddine on Green 023 to Mr Ayyash on Green 300 were followed,
within a short time, by calls from Mr Ayyash—either on Blue 233 or Red 741—to,
respectively, another Blue or Red mobile;11512 and

•

There were at least six call flows from Mr Ayyash on Green 300 to Mr Badreddine
on Green 023 after Mr Ayyash had been contacted by other network mobiles. 11513

See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (E) ‘Findings’, (7) ‘Role of the Green network’.
11512
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’.
11513
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’, (3) ‘The day of the attack—Monday 14 February 2005’.
11511
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vi.

•

Mitsubishi Canter

The attack on Monday 14 February 2005 involved an explosion of RDX of 2,5003,000 kilograms of TNT equivalent, laid out in the rear of a Mitsubishi Canter,
weighing around two tonnes;11514

•

The explosives were triggered by an unknown suicide bomber; 11515

•

Obtaining the Canter was part of the conspiracy to kill Mr Hariri; 11516

•

A ‘dealership’ in Tripoli sold the Canter to two unidentified men on either Monday
17 or Tuesday 25 January 2005. Of those two dates, 25 January 2005 is the more
probable;11517

•

On Tuesday 25 January 2005, in the afternoon, there were seven network mobile
calls with Subject 6’s attributed Blue 610, connecting to cells in Tripoli. Four of
them were with Mr Ayyash on Blue 233. Mr Ayyash’s Green 300 called
Mr Badreddine’s Green 023 at 15:10 that day. That was in between two of
Blue 610’s seven calls in Tripoli—approximately eleven minutes after the fourth
call and 27 minutes before the fifth; 11518

•

Green or Blue mobile users had activated cells that provide predicted best server
coverage in Tripoli on five days earlier in January 2005:
o

On Tuesday 11 January 2005, Mr Ayyash’s Green 300 mobile had activated
cells that provided predicted best coverage to the Tripoli ‘showroom’ or
‘dealership’ where the Canter was bought, with two calls to Mr
Badreddine’s Green 023; and

11514
11515
11516
11517
11518

See
See
See
See
See

para. 1448.
para. 1448.
para. 4793.
chapter XI ‘Importation and sale of Mitsubishi Canter’, (C) ‘Findings’.
para. 4780.
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o

On Wednesday 12, Friday 14, Saturday 15 and Saturday 22 January 2005,
Blue 817 (allegedly Subject 8) had activated cells in Tripoli with calls to
Subject 6’s Blue 610 and Blue 510.11519
vii.

•

Explosion on Monday 14 February 2005

The six core Red mobiles, including Mr Ayyash’s Red 741, played a crucial role in
executing the attack on Monday 14 February 2005:11520
o

specifically, on Monday 14 February 2005, the six Red mobiles used by
Mr Ayyash and Subjects 5, 6, 7, 8 and 9, tracked Mr Hariri and his convoy’s
movements, made calls that alerted other members of the Red network to
Mr Hariri’s location, and prepared for the final surveillance and for the
execution of the attack along the route that he was expected to take; and

o

aimed at ensuring that the explosive device detonated at the exact time the
convoy would pass.11521

•

Thirty-three calls occurred between the six core Red mobiles in the two hours
before the attack. Mr Ayyash’s Red 741 mobile was the only one that was in contact
with all of the other five Red mobiles that day. Mr Ayyash’s calls on Red 741 to
Subject 6’s Red 678, Subject 8’s Red 893 and Subject 9’s Red 652, at 11:33:33,
11:34:31 and 11:35:05, triggered the relocation of the users of those three mobiles
from Quraitem Palace to the Parliament area, substantially launching the beginning
of the operation;11522

See paras 4777-4778.
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’.
11521
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’, (E) ‘Findings’; see also paras 4718-4720.
11522
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’, (E) ‘Findings’.
11519
11520
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•

Mr Ayyash’s last call using his Red 741 was at 12:50:55,11523 less than five minutes
before the explosion. After the explosion, neither Red 741 nor any other Red mobile
was ever used again;11524

•

Mr Ayyash coordinated the movements of the users of the three other Red mobiles,
Subject 6’s Red 678, Subject 8’s Red 893 and Subject 9’s Red 652 that day;11525

•

Just before the attack, there were calls involving Mr Badreddine’s Green 023,
Mr Ayyash’s Green 300 and Mr Ayyash’s Red 741:
o

At 11:57, Subject 5’s Red 636 called Red 741, then near the crime scene on
the PHENMB1 cell. Red 636 was south of the crime scene near the
Suleiman Frangieh tunnel, using the ZOUKAK2 cell at the call’s start and
the PHENMB1 cell at its end. Forty seconds later, at 11:58:31, Mr Ayyash
used Green 300 to call Mr Badreddine’s Green 023 for 14 seconds. This
was the last call within the Green network. Mr Ayyash’s Green 300
activated cell towers approximately 100 to 300 metres from the crime
scene.11526
viii.

•

False claim of responsibility

On the afternoon of Monday 14 February 2005, Al-Jazeera broadcast a video in
which Mr Ahmad Abu Adass claimed responsibility for the attack on Mr Hariri on
behalf of an unknown group, ‘Victory and Jihad in Greater Syria’, but without
referring to the date or manner of his death. A more specific claim, naming the date
of the attack as 14 February 2005, was made in the letter that accompanied this
video.11527

From Red 893 for ten seconds. Red 741 used ZOUKAK1, Red 893 activated ETOILE1. See para. 4652.
See paras 4654-4655, 4669.
11525
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’; chapter XIV ‘Legal findings on elements of the
crimes and Individual criminal responsibility’, (C) ‘Salim Jamil Ayyash’, (3) (e) ‘Findings’ (on count two).
11526
See paras 4644-4645.
11527
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (G) ‘Whether the claim of responsibility
was false’, (3) ‘Findings’.
11523
11524
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ix.

•

Disappearance of Ahmad Abu Adass on Sunday 16 January 2005

Mr Abu Adass disappeared from his home in Beirut on the morning of Sunday
16 January 2005. His family reported him missing on Wednesday 19 January 2005
and never saw him again.
x.

•

Attribution and activity of Purple mobiles

Mr Merhi was the user of his personal mobile Purple 231; Mr Oneissi was the user
of his personal mobile Purple 095; and Mr Sabra was a user of mobile Purple
018;11528

•

During the period pleaded for the conspiracy, Mr Oneissi and Mr Sabra used
Purple 095 and Purple 018. Mr Oneissi’s mobile and Mr Sabra’s shared mobile
called each other and Mr Merhi on Purple 231, and Mr Oneissi and Mr Sabra’s
mobile were present in locations near the Arab University Mosque in Beirut, where
Mr Abu Adass prayed daily, in late December 2004 and early January 2005; 11529

•

The Purple mobiles were inactive on Sunday 16 January 2005, but Green 071 and
Mr Badreddine’s Green 023 had five calls to each other early in the morning that
day;11530

•

Mr Oneissi’s Purple 095 briefly connected to a cell providing coverage to the
mosque on the evening of Monday 17 January 2005;

•

From Tuesday 18 January 2005 to Saturday 13 February 2005, there was limited
contact between the Purple mobiles, and between the Green mobiles; and

•

The final call between Green 071 and Mr Badreddine on Green 023 was on Monday
7 February 2005.

See paras 3616, 3826, 4038-4039.
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (D) (3) ‘Activity of Mr Merhi’s Purple
231, Mr Oneissi’s Purple 095 and Mr Sabra’s attributed Purple 018, between December 2004 and Friday 7 January
2005’.
11530
See paras 5372-5378.
11528

11529
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xi.

•

Video of false claim of responsibility

The video featuring Mr Abu Adass must have been made between Sunday 16
January 2005, when he left his home, and the attack on Monday 14 February 2005,
but on an unknown date, in an unknown location and by unknown people. 11531
xii.

•

Dissemination of false claim video on Monday 14 February 2005

On Monday 14 February 2005, a call was made to Reuters news agency at 14:11
from a payphone, in which the caller claimed responsibility for the attack in the
name of the Nusra and Jihad group in Greater Syria. Eight minutes earlier at 14:03,
Mr Sabra’s shared mobile, Purple 018, had activated a cell providing coverage to
an area a few hundred metres from this payphone;

•

This call was followed by one to Al-Jazeera at 14:19, from a second payphone. The
caller read a statement, claiming responsibility for the attack in the name of the
same Nusra and Jihad group. Mr Oneissi’s Purple mobile and Mr Sabra’s shared
Purple mobile activated a cell at least one kilometre from this payphone within
twenty minutes of the call;

•

A second call to Al-Jazeera was made at 15:27, from a third payphone, saying that
a video tape had been placed in a tree near the Al-Jazeera building. Mr Sabra’s
shared Purple 018 activated cells providing coverage to this payphone, 26 minutes
later;

•

At 15:55, Al-Jazeera employees recovered an enclosed letter and the video tape
featuring Mr Abu Adass from a tree near the Al-Jazeera office. Mr Sabra’s shared
Purple 018 activated cells providing coverage to the area around the tree with the
videotape, five minutes after the collection of the tape. Mr Oneissi’s Purple 095
connected to a cell providing predicted coverage to the tree containing the
videotape at the time it was collected;

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (G) ‘Whether the claim of responsibility
was false’, (3) ‘Findings’.

11531

Case No. STL-11-01/T/TC

2094 of 2642

18 August 2020

R334080

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

•

A third call was made to Al-Jazeera at 17:04, from a fourth payphone, in which the
caller demanded that the video be broadcast. Eleven minutes later, at 17:15,
Mr Sabra’s attributed shared Purple 018 called Mr Merhi’s Purple 231 while
connecting to a cell, adjacent to that covering the fourth payphone, about 750
metres away;

•

The calls from the four payphones were made with the same telecard;

•

According to Al-Jazeera’s Beirut chief, Mr Ghassan Ben-Jeddo, who took each call,
there were three different callers. Following the final call to Al-Jazeera at 17:04,
when the caller urged the broadcast of the video tape, the footage was eventually
shown at 17:30;

•

On Monday 14 February 2005, Mr Oneissi’s Purple 095 and Mr Sabra’s shared
Purple 018 were used in areas near or relatively near to the four payphones from
which media outlets were called, and the tree from which the video was collected;

•

There were nineteen calls between the three Purple mobiles that day; and

•

Mr Merhi used his personal mobile Purple 231 which was in southern Beirut, ten
times, seven of which were contacts with Mr Sabra’s shared personal mobile,
Purple 018, during the afternoon. Mr Merhi’s Purple 231 was in contact with
Mr Sabra’s shared Purple 018 before the call to Reuters, after the three calls to AlJazeera, and just before and just after the collection of the video tape and the letter.
xiii.

•

Discarding of Purple mobiles after the attack

Mr Oneissi, Mr Sabra and Mr Merhi stopped using those personal mobiles, Purple
095, 018 and 231 shortly after the attack; Purple 231 on Tuesday 15 February, and
Purple 018 and Purple 095 on Wednesday 16 February 2005. 11532

11532

See paras 5610-5615.
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xiv.

Mobile network congestion after the attack on Monday 14 February
2005

•

After the attack, the mobile telecommunications networks in Beirut were
experiencing congestion, in which calls could not be made, or were redirected to
neighbouring cells; and

•

This diminishes the reliability of the cell site evidence that afternoon and hence
where Mr Oneissi’s mobile and Mr Sabra’s shared mobile were when calls were
made.

6381. The Trial Chamber has found that it is not satisfied beyond reasonable doubt that Mr Merhi,
Mr Oneissi or Mr Sabra participated in targeting Mr Abu Adass at the Arab University Mosque in
late December 2004 or early January 2005, his reported disappearance on Sunday 16 January 2005
or disseminating the claim on the day of the attack. It is also not satisfied beyond reasonable doubt
that Mr Oneissi was the ‘Mohammed’ pleaded in the amended consolidated indictment.
6382. It is also not satisfied that Mr Abu Adass was abducted on Sunday 16 January 2005, as
opposed to his voluntarily leaving his home. Nor that any of the three Accused participated in
abducting him on that day or any other. Nor that he was forced to participate in making the false
claim of responsibility for the attack. Nor that any of the three took part in producing the video of
the claim of responsibility, or any of the necessary preparations for it.11533
6383. The Trial Chamber has set out above, in detail, the historical and political background to
the attack on Mr Hariri.11534 As to the alleged links between the attack, the Accused and Hezbollah
specifically, the Trial Chamber has found or accepted that the evidence establishes that: 11535

•

Hezbollah is a political grouping with a military wing; 11536

•

Those responsible for coordinating the attack had access to what could correctly be
described as ‘military-grade explosives’;11537

11533
11534
11535
11536
11537

See
See
See
See
See

paras 5459, 5771; chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (J) ‘Conclusion’.
generally, chapter IV ‘Historical and political background to the attack’.
chapter IV ‘Historical and political background to the attack’.
para. 421.
chapter IV ‘Historical and political background to the attack’, (T) ‘Summary’.
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•

Mr Badreddine was a senior Hezbollah military official, at least during the war in Syria
between 2011 and May 2016;11538

•

Mr Ayyash, Mr Oneissi and Mr Sabra were Hezbollah supporters, and Mr Ayyash had
Hezbollah connections;11539

•

Mr Merhi’s younger brother was a Hezbollah member; Mr Merhi used his personal mobile
Purple 231 to contact a Hezbollah MP;11540

•

Numerous people including many close to Mr Hariri viewed the attack on Mr Marwan
Hamade on 1 October 2004 as a warning to him and Mr Walid Jumblatt; and

•

The Syrian regime and elements in Hezbollah may have had motives to eliminate
Mr Hariri, but there is no evidence that the Hezbollah leadership was involved in
Mr Hariri’s assassination; nor is there direct evidence of Syrian involvement in it.11541

2.

Who participated in the conspiracy charged?

6384. The Trial Chamber has found that Mr Ayyash was using Red 741, one of the Red mobiles
that was active in the assassination of Mr Hariri on Monday 14 February 2005 and in his
surveillance in the weeks before this. Mr Badreddine is alleged in the amended consolidated
indictment to have conspired with him and unidentified others to commit the terrorist attack.
6385. From the findings set out above, the Trial Chamber cannot find beyond reasonable doubt
that Mr Oneissi and Mr Sabra participated in the conspiracy charged.
6386. Mr Merhi, as pleaded in the amended consolidated indictment, is alleged to have
coordinated their roles in the events surrounding Mr Abu Adass’s disappearance, including making
a false claim of responsibility for the attack. Mr Badreddine is alleged to have monitored, and with
Mr Merhi, coordinated the preparation of the false claim of responsibility. It should logically
follow that if the Trial Chamber is not satisfied beyond reasonable doubt that Mr Oneissi and

11538
11539
11540
11541

See
See
See
See

chapter IV ‘Historical and political background to the attack’, (T) ‘Summary’.
chapter IV ‘Historical and political background to the attack’, (T) ‘Summary’.
paras 757-758.
chapter IV ‘Historical and political background to the attack’, (T) ‘Summary’.

Case No. STL-11-01/T/TC

2097 of 2642

18 August 2020

R334083

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Mr Sabra had the criminal responsibility alleged, then neither could Mr Merhi who was allegedly
coordinating acts that the Trial Chamber cannot find proven.
6387. The Trial Chamber has been unable to conclude beyond reasonable doubt that Mr Merhi
was using Green 071. Despite this, an issue for determination would be whether, if Mr Merhi had
been communicating by a Green network mobile with Mr Badreddine, he nonetheless could have
been participating in the conspiracy.
6388. A further issue is whether the evidence is capable of proving that Mr Badreddine likewise
had the pleaded role in respect of either aspect of the conspiracy, namely, the false claim of
responsibility or the surveillance and actual attack on Mr Hariri. And if so, whether this affects
Mr Ayyash’s criminal liability for participating in the conspiracy.
6389. The Parties submissions on the conspiracy are set out below. To determine whether
Mr Merhi could be found guilty of participating in the conspiracy it is therefore necessary to briefly
examine the submissions relating to Mr Oneissi, Mr Sabra and Mr Badreddine.
(a)

Prosecution submissions

6390. In its pre-trial briefs, the Prosecution submitted that the four Accused and Mr Badreddine,
as shown by their actions in the preparation, execution and aftermath of the attack, agreed among
themselves and with unidentified others, including the assassination team, to commit a terrorist act
by means of an explosive device to assassinate Mr Hariri. 11542
6391. The conspirators, as noted above, entered into, or joined the agreement on the following
dates: Mr Ayyash, Mr Merhi, Mr Badreddine and the assassination team joined sometime between
11 November 2004 and the morning of 14 February 2005, before the attack. Mr Sabra and
Mr Oneissi entered it between 22 December 2004 and the morning of 14 February 2005, likewise
before the attack.11543

11542

Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 60; Prosecution pretrial submissions (Merhi case), annex A at para. 51.
11543
Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), paras 60-61; Prosecution pretrial submissions (Merhi case), annex A at paras 51-52.
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6392. Of Mr Oneissi’s and Mr Sabra’s roles in the conspiracy, the Prosecution’s pre-trial brief
states the following:
ONEISSI’s and SABRA’s actions demonstrate that they had joined the conspiracy to
commit a terrorist act by assassinating HARIRI with the agreed role of participating in the
preparation and dissemination of a false claim of responsibility in order to shield the
perpetrators from justice. The statements made in the phone calls to Al-Jazeera and the
contents of the video-tape demonstrate their knowledge of the crimes committed, including
that HARIRI was the target and had been killed, the means used, and the intentions of the
perpetrators.11544

6393. In opening the case against Mr Merhi, the Prosecution stated that ‘the nature of this
conspiracy was sufficiently complex as to require not only division of labour among the coconspirators, but in addition, a hierarchy of management among its membership to ensure that the
acts necessary to achieve its ends were completed in a co-ordinated manner’.11545
6394. The conspiracy was alleged to have occurred in five distinct phases: from 1 October to
10 November 2004; 11 November to 20 December 2004; 21 December 2004 to 13 January 2005;
14 January to 7 February 2005 and from 8 February to 14 February 2005. 11546
6395. During the first phase, from 1 October to 10 November 2004, Blue 585 and Blue 324
communicated with each other on ten days in the areas of Quraitem Palace and the Parliament. In
this first stage of the planning, perhaps triggered by Mr Hariri’s anticipated resignation as prime
minister, the Blue and Green networks were created and the initial process of watching Mr Hariri
began.11547 During the second phase—11 November to 20 December 2004—the nature of the
information gathering about Mr Hariri’s routines changed. The Blue network’s surveillance
became dynamic, with the Blue mobiles starting to follow Mr Hariri as he moved. 11548

11544

Prosecution’s updated pre-trial brief (Ayyash, Badreddine, Oneissi and Sabra case), para. 166.
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 16 June 2014, p. 24.
11546
Prosecutor’s opening statement, T. 16 January 2014, pp 88-89, 92, T. 17 January 2014, pp 3, 9-10, 20-21, 42;
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 41.
11547
Prosecutor’s opening statement, T. 16 January 2014, pp 88-89; Prosecutor’s opening statement regarding Hassan
Habib Merhi, T. 18 June 2014, pp 41-42.
11548
Prosecutor’s opening statement, T. 16 January 2014, p. 89; Prosecutor’s opening statement regarding Hassan
Habib Merhi T. 18 June 2014, p. 42.
11545
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6396. The third phase—21 December 2004 to 13 January 2005—was marked by a significantly
heightened degree of activity. First, a number of Yellow mobiles joined the Blue mobiles in the
surveillance of Mr Hariri. Second, the Blue network expanded from three to 15 mobiles, while the
Yellow network eventually shut down. Third, the triangular protocol adhered to by the original
three Blue mobiles was set aside. Fourth, Mr Sabra and Mr Oneissi became actively involved
through their Purple mobiles. Fifth, the Red network was created. Sixth, initial steps in relation to
the purchase of a vehicle to deliver the bomb were taken. Lastly, the level of surveillance of Mr
Hariri increased dramatically.11549
6397. The fourth phase, from 14 January to 7 February 2005, was a period where preparatory
steps were acted upon and the final tools to co-ordinate the attack emerged.
6398. First, the Red network became operational as the primary surveillance network. Second,
Mr Ayyash started using a new Blue mobile (Blue 233) and also became the user of Red 741.
Third, Mr Abu Adass was abducted from his home on 16 January never to be seen alive again,
with the false claim video having been prepared. Fourth, the Mitsubishi Canter van was purchased
on 25 January. Finally, efforts continued to lay a false trail by connecting the conspirators to
Tripoli. The abandonment of Mr Merhi’s Green 071 brought to an end the fourth phase of the
conspiracy.11550
6399. The final phase, which lasted from Tuesday 8 February to Monday 14 February 2005,
concentrated on three things; these were the continued surveillance of Mr Hariri, coordination of
the participants on the day of the assassination and the delivery of the false claim of
responsibility.11551 The Blue and Red mobiles narrowed to a core group of co-conspirators.11552
6400. In its final trial brief and oral closing submissions, the Prosecution argued that the level of
sophistication, detailed planning and commitment involved in the attack means that it could only
have resulted from a conspiracy to commit a terrorist act by means of an explosive device, led by

11549

Prosecutor’s opening statement, T. 16 January 2014, pp 92-93, T. 17 January 2014, pp 3, 9-10; Prosecutor’s
opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 43.
11550
Prosecutor’s opening statement, T. 17 January 2014, pp 10-12, 20-21; Prosecutor’s opening statement regarding
Hassan Habib Merhi, T. 18 June 2014, p. 43.
11551
Prosecutor’s opening statement, T. 17 January 2014, p. 21; Prosecutor’s opening statement regarding Hassan
Habib Merhi, T. 18 June 2014, p. 44.
11552
Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, p. 43.
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a sophisticated military actor.11553 Mr Badreddine was that actor, according to the Prosecution, by
virtue of his senior role in Hezbollah, being a ‘Hezbollah military commander of the first
order’.11554
6401. The Prosecution pointed to a number of specific actions. These were the preparatory
surveillance of Mr Hariri, the purchase of the Canter in Tripoli and laying a false investigative trail
to Tripoli using Red network mobiles. The Red mobiles were intentionally bought, set up and used
there to mislead the eventual investigation into the attack, by diverting its attention from other
relevant mobile use during the preparatory stages that could be linked back to the perpetrators. 11555
6402. Further, there was the execution of the attack. This included the use of military-grade
explosives, in the middle of the capital, targeting a person travelling in an armoured convoy. The
Prosecution also submitted that the sophistication of the mobile networks used for these activities,
and the preparation and execution of the false claim of responsibility pointed to the existence of
an agreement among numerous people for this criminal purpose.11556
6403. The Prosecution maintained in its closing submissions that at least the ten people specified
in the amended consolidated indictment knew about the plot and were part of the conspiracy. These
were Mr Badreddine, the four Accused, and the unidentified members of the assassination
team,11557 namely Subjects 5, 6, 7, 8 and 9.
6404. Mr Badreddine, according to the Prosecution, masterminded and oversaw the attack and
led a group of co-conspirators including the four Accused, who were all trusted to fulfil crucial

11553

Prosecution final trial brief, paras 1124-1126, 1140, 1094-1095; Prosecution closing submissions,
T. 11 September 2018, pp 22-26, T. 14 September 2018, pp 5-6.
11554
Prosecution closing submissions, T. 11 September 2018, pp 21-22, T. 14 September 2018, pp 5-6, in response to
the Trial Chamber’s written questions, ‘Why does the Prosecution allege in the sub-heading preceding paragraph
1094, that the attack could only have been carried out “being led by a sophisticated military actor”? And what is meant
by that expression?’, Questions for closing submissions, para. 21. Elsewhere in its brief, the Prosecution describes
Hezbollah as the sophisticated actor, with Mr Badreddine’s operational abilities ascribed by virtue of his membership
in that organisation; Prosecution’s final trial brief, para. 1095, describing ‘a sophisticated, experienced group
supported by an unusually well-resourced sponsor.’
11555
Prosecution closing submissions, T. 11 September 2018, p. 25; Prosecution final trial brief, paras 458-467, 720726, 897. The Trial Chamber has accepted that the Red mobile activity shows a deliberate effort to create a misleading
forensic trail. See also chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of
mobiles’, (D) ‘Red network’, (7) ‘Findings’.
11556
Prosecution final trial brief, paras 1124, 1140, referring to the detailed submissions made in sections V to VIII of
the final trial brief.
11557
Prosecution closing submissions, T. 14 September 2018, pp 38, 44-45.
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roles in the conspiracy and were therefore necessarily at the ‘very core’ of the planning and
execution of the plot.11558 Mr Badreddine was ‘the superior at the top of the plot’ and ‘at the very
head of the conspiracy’.11559 Mr Ayyash was ‘at the epicentre’ of planning and executing the
attack, leading the assassination team and a wider group of conspirators to carry out the preparatory
surveillance and purchase of the van, and the attack itself.11560
6405. Mr Badreddine, Mr Ayyash and the remainder of the assassination team must therefore
have known of the plot to assassinate Mr Hariri. In particular, they must have agreed with the
others to commit the terrorist act by means of an explosive device to kill him, known that the
public explosion would cause additional deaths and intended to cause a state of terror.11561 The
assassination team of Mr Ayyash and Subjects 5 to 9 used the core six Red mobiles, the core six
Blue mobiles and the core four Yellow mobiles.11562
6406. Mr Ayyash’s and Mr Badreddine’s mobile activity suggests that they met in person on 20
October 2004, 17 January 2005 and 18 January 2005.11563 Prosecution counsel submitted in their
closing arguments that the ‘core six’, the ‘inner core’ who ‘were involved in the coordination on
the 14th of February’ all knew of the plan to assassinate Mr Hariri.11564
6407. Of Mr Merhi’s role, the Prosecution submitted that the evidence established that he was in
charge of creating and delivering the false claim of responsibility—a crucial part of the overall
conspiracy—in leading Mr Oneissi and Mr Sabra, who were the trusted central actors in this part
of the plot.11565 These three Accused must therefore have known, in advance of the attack, of the
perpetrators’ purpose, including the objective of the attack and the means of perpetration, and

11558

Prosecution closing submissions, T. 11 September 2018, pp 20, 33, T. 13 September 2018, p. 98, T. 14 September
2018, pp 5-6.
11559
Prosecution closing submissions, T. 13 September 2018, pp 98-99, T. 14 September 2018, p. 5.
11560
Prosecution closing submissions, T. 11 September 2018, pp 20-21, 31-32, T. 14 September 2018, pp 39-42;
Prosecution final trial brief, paras 1156-1166.
11561
Prosecution closing submissions, T. 14 September 2018, pp 37-38; Prosecution final trial brief, paras 1155, 1167.
11562
Prosecution final trial brief, paras 358, 389 (i), fn. 620. It is the Prosecution’s case that Mr Ayyash used mobiles
Red 741, Blue 233 and Yellow 294; Subject 5 used mobiles Red 636 and Blue 585; Subject 6 used mobiles Red 678,
Blue 610 and Yellow 457; Subject 7 used mobiles Red 946 and Blue 324; Subject 8 used mobiles Red 893, Blue 817
and Yellow 933; and Subject 9 used mobiles Red 652, Blue 864 and Yellow 024; see amended consolidated
indictment, para. 18.
11563
Prosecution final trial brief, paras 399, 438, 477 (iv), 782, 818-823, 828-829. In these submissions, the
Prosecution alleged outright that the meeting on 18 January 2005 occurred, but characterised the call activity on
20 October 2004 and 17 January 2005, respectively, as ‘consistent with’ and ‘suggesting’ a meeting, only.
11564
Prosecution closing submissions, T. 14 September 2018, pp 36-37.
11565
Prosecution closing submissions, T. 14 September 2018, pp 36-37.
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agreed to shield them from justice.11566 The Prosecution specifically submitted in relation to
Mr Merhi that his:
knowledge of the plot, and intentional agreement with the co-conspirators, is further
established through his ongoing use of his Purple Phone to supervise and coordinate the
false claim component of the plot. MERHI co-ordinated the actions of ONEISSI and

SABRA as they located, identified, approached, and abducted a suitable individual to make
the false claim of responsibility, which in turn required sufficient knowledge of the nature
of the plot, including the means of execution.11567

6408. In oral closing submissions, Prosecution counsel stated that Mr Merhi ‘was the coordinator.
He was in charge of the false claim. He was in charge of making sure the false claim could take
place and creating the video and the letter and then delivering it’. 11568 However, he ‘was not at the
forefront of events in executing the plot. He selected people to do that’. 11569
6409. Tripoli also featured in the conspiracy. The mention of Tripoli and jihad during the calls to
his family following Mr Abu Adass’s disappearance mirrors the false trail to Tripoli that the
assassination team left by purchasing, setting up and using the Red mobiles there, to mislead
investigators.11570 This dovetailing of the two parts of the plot shows that these three Accused,
Mr Merhi, Mr Oneissi and Mr Sabra, knew about the entire plot and its purpose.11571 The timing
of their mobile telephone activity on 13 January 2005 is consistent with their having had ‘a
conspiratorial meeting’ that day.11572
6410. Further, their involvement in delivering the video and letter after the attack—which
described the aim of the plot as Mr Hariri’s assassination—and their pattern of conduct, as
evidenced by their mobile call activity, reveals their prior knowledge of the creation of the tape,
its content and its purpose.11573 Moreover, Mr Sabra and Mr Oneissi must have known of the plot

11566

Prosecution closing submissions, T. 11 September 2018, pp 32-34, T. 14 September 2018, pp 22-24, 33, 38;
Prosecution final trial brief, paras 1168, 1174-1182, 1186-1194.
11567
Prosecution final trial brief, para. 1177.
11568
Prosecution closing submissions, T. 14 September 2018, p. 22.
11569
Prosecution closing submissions, T. 14 September 2018, p. 33.
11570
See para. 6401.
11571
Prosecution closing submissions, T. 11 September 2018, p. 34, T. 14 September 2018, pp 71-72; Prosecution
final trial brief, paras 458-467.
11572
Prosecution final trial brief, para. 477 (iii).
11573
Prosecution closing submissions, T. 11 September 2018, p. 35, T. 14 September 2018, pp 61, 70; Prosecution
final trial brief, paras 1179-1181, 1192-1194.
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to kill Mr Hariri, as this was necessary for the selection of an individual with the characteristics
needed to create a believable claim of responsibility for the attack. 11574
6411. Although the Accused therefore knew that the conspiracy’s aim was to assassinate
Mr Hariri, the Prosecution submitted in its final trial arguments that it need not prove this.11575
Even if the Trial Chamber were not satisfied that Mr Oneissi and Mr Sabra had the requisite mens
rea or knowledge to be conspirators, it could still find Mr Merhi guilty of participating in the
conspiracy.
6412. The Prosecution submitted—in response to the Trial Chamber’s written questions
regarding whether it could convict Mr Merhi if it acquitted Mr Oneissi and Mr Sabra—that only a
finding that Mr Oneissi and Mr Sabra did not perform the preparatory and shielding acts alleged
may affect any findings against Mr Merhi.11576 The question was:
If the Trial Chamber were not satisfied beyond reasonable doubt of the guilt of Mr Oneissi
and Mr Assad Hassan Sabra, what flow-on effect, if any, would there be in relation to Mr
Hassan Habib Merhi' s pleaded role, given that he is alleged to have coordinated their
activities?

The answer by the Prosecution’s lead counsel was:
The only way in which it would have an impact is if you found that all of the allegations
made against Mr. Sabra and Mr. Oneissi and their actus reus, their acts and conduct, if you
didn’t find any of that took place and that the Purple Phone patterns just didn’t betray the
pattern we say, then obviously that’s problematic. But otherwise, it has absolutely no effect.

6413. This point is crucial to the Trial Chamber’s findings in relation to whether the Prosecution
has proved its case against Mr Merhi, either as a co-conspirator or for aiding and abetting the
crimes charged.
6414. The separation, according to the Prosecution, between the two sides of the plot—preparing
and executing the attack, and the false claim—evidenced by the bifurcated use of the Green

11574

Prosecution closing submissions, T. 14 September 2018, pp 34, 37.
Prosecution closing submissions, T. 11 September 2018, pp 116-117, T. 13 September 2018, p. 87; see also
Prosecution closing submissions, T. 13 September 2018, pp 79-81, with respect to knowledge of this on the part of
Mr Oneissi and Mr Sabra prior to the disappearance of Mr Abu Adass, as it pertains to aiding and abetting.
11576
Questions for closing submissions, para. 5; Prosecution closing submissions, T. 14 September 2018, pp 72-73.
11575

Case No. STL-11-01/T/TC

2104 of 2642

18 August 2020

R334090

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

network, and the existence of separate Blue, Red and Yellow networks, was, according to the
Prosecution, ‘only forensic’.11577 The Trial Chamber understands the expression ‘only forensic’ to
mean a merely formal or technical separation, intended to prevent the discovery of links between
the different aspects of the plot during an eventual investigation.
6415. In reality, the Prosecution argued, the core conspirators operating the networks acted in
tandem as a single entity, overseen by Mr Badreddine through the Green network, with a common
purpose of executing the attack.11578 For example, Mr Ayyash and Mr Merhi, who were each
responsible for one side of the plot, at key moments were in contact directly and involved in
hierarchical call flows involving the Green network mobiles.11579 These are the clearest examples
of the four Accused’s involvement in the conspiracy through their respective parts of the plot. 11580
6416. The four Accused and Mr Badreddine shared a common support for Hezbollah;11581 the
Green network, according to the Prosecution, was ‘a Hezbollah network’. 11582 The political context
surrounding the plot, while not required for the legal definition of the crime, explains the
conspiracy’s evolution, timing and stages.11583 Finally, the Prosecution pointed to a correlation
between the activities of others, such as the Syrian military intelligence chief, Mr Rustom
Ghazaleh, and the senior Hezbollah official, Mr Wafik Safa, and developments in the plot to
assassinate Mr Hariri.11584
6417. Defence submissions stated the Prosecution had characterised Mr Ghazaleh and Mr Safa
as co-conspirators. Consequently, the Trial Chamber had asked the following question of the
Prosecution:
Is the Prosecution now alleging, as stated at paragraph 434 of the Sabra brief, that the
Syrian President Mr Bashar Al-Assad, the then Syrian Military Intelligence Chief in
Lebanon, Mr Rhustom Ghazaleh, and ‘the head of the central unit for liaison and

11577

Prosecution closing submissions, T. 11 September 2018, p. 24, T. 13 September 2018, p. 90.
Prosecution closing submissions, T. 11 September 2018, pp 24, 30-31, T. 13 September 2018, p. 90, T. 14
September 2018, p. 6; see also Prosecution closing submissions, T. 14 September 2018, pp 18-20, 22.
11579
Prosecution closing submissions, T. 11 September 2018, p. 33, T. 13 September 2018, pp 91-93, 115-116.
11580
Prosecution closing submissions, T. 13 September 2018, pp 90-93, 115-116.
11581
Prosecution closing submissions, T. 11 September 2018, p. 21, T. 13 September 2018, p. 108.
11582
Prosecution closing submissions, T. 14 September 2018, pp 7-12.
11583
Prosecution closing submissions, T. 11 September 2018, pp 37-38.
11584
Prosecution final trial brief, paras 412, 625, 656-660, 744-746.
11578
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coordination in Hezbollah’ Mr Wafik Safa, were co-conspirators in the plot to murder
Mr Hariri?11585

6418. Prosecution counsel clarified that the Prosecution does not seek, nor does the Trial
Chamber need to make, any findings on anyone not named in the amended consolidated
indictment.11586
(b)

Defence submissions

6419. The Ayyash Defence submits that the Prosecution could not prove the existence of a
conspiracy. It submits that the Prosecution infers the alleged conspiracy from the size of the
explosion and certain mobile telephone activity. This conspiracy is impossible to prove. The
meetings that the Prosecution alleges occurred are speculative and the calls it relies on are ‘contentless’.11587
6420. Even if a ‘collaborative group’ existed, it is likely that some of the alleged conspiracy’s
unidentified members did not know the true purpose or the ultimate objective of the
conspiracy.11588 The Canter was more likely purchased on Monday 17 than Tuesday 25 January
2005, and on 17 January, Blue 233 (attributed to Mr Ayyash) was not active.11589
6421. If the Canter had been purchased on Monday 17 January 2005, the Prosecution’s theory on
the network mobile activity in Tripoli before and on that day makes no sense.11590 Furthermore,
the Prosecution wrongly alleges a correlation between the progress of the alleged conspiracy and
contemporaneous political events in Lebanon.11591 The Ayyash Defence also submits that the
Prosecution, in its final trial brief and for the first time, elevated Mr Ghazaleh and Mr Safa to the
role of co-conspirators.11592

11585
11586
11587

Questions for closing submissions, para. 11 (footnote omitted).
Prosecution closing submissions, T. 11 September 2018, pp 26-27.
Ayyash Defence final trial brief, paras 724-725; Ayyash Defence closing submissions, T. 17 September 2018, p.

6.
11588

Ayyash Defence final trial brief, para. 726.
Ayyash Defence final trial brief, paras 126, 149-157; Ayyash Defence closing submissions, T. 17 September
2018, pp 82, 84, 86.
11590
Ayyash Defence final trial brief, paras 99-100; Ayyash Defence closing submissions, T. 17 September 2018,
p. 88.
11591
Ayyash Defence final trial brief, para. 45; Ayyash Defence closing submissions, T. 17 September 2018, p. 14.
11592
Ayyash Defence final trial brief, para. 67; Ayyash Defence closing submissions, T. 17 September 2018, p. 19;
see also para. 114.
11589
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6422. Regarding the Prosecution’s allegation that the Green network was a ‘Hezbollah network’,
the Ayyash Defence argues that this is not supported by the evidence; Mr Nasrallah made no
mention of it at the press conference the Prosecution relies upon, and it does not corroborate
Mr Wissam Al-Hassan’s

evidence, which

has

limited relevance

and is unreliable.

The

Prosecution’s argument that the Accused, as supporters of Hezbollah, would thus have had access
to the use of this network is an ‘illogical leap’. 11593
6423. The Merhi Defence submits that the Prosecution failed to demonstrate a merger of wills
between all of the alleged co-conspirators11594 or that Mr Merhi, specifically, had the knowledge
required to be a co-conspirator. There was no contact between Green 071 and Green 300 or other
network mobiles and only minimal contact between a personal mobile attributed to Mr Ayyash
and Purple 231.11595 This is insufficient to infer that Mr Merhi knew and agreed to all facets of the
conspiracy.11596
6424. In closing submissions, the Merhi Defence emphasised that Green 071 never went to any
of the locations related to the crime or had any significant activity on any of the key dates. The
eighteen Green mobile calls were ‘unrelated to the phones used to survey Mr Hariri or the phones
of those who executed the assassination’, and had nothing to do with the coloured networks or the
purchase of the Canter. The mobiles attributed to him ‘were clearly absent during each and every
important phase of the alleged conspiracy’.11597
6425. Additionally, there is no evidence that Mr Merhi knew and agreed to the means and tools
used to carry out the conspiracy, including the location of the explosion, the surveillance of
Mr Hariri, the acquisition and use of a bomb transported in a vehicle and the organisation of the
false claim.11598

11593

Ayyash Defence final trial brief, paras 69-73. This is dealt with in more detail in chapter IV ‘Historical and
political background to the attack’, (S) ‘The Accused’s and Mustafa Amine Badreddine’s alleged associations with
Hezbollah’.
11594
Merhi Defence final trial brief, paras 404-423; Merhi Defence closing submissions, T. 18 September 2018, pp 97100.
11595
Merhi Defence final trial brief, paras 418-420, 453; Merhi Defence closing submissions, T. 18 September 2018,
pp 67-69, 75-76, 98.
11596
Merhi Defence final trial brief, para. 418.
11597
Merhi Defence closing submissions, T. 18 September 2018, pp 67-69.
11598
Merhi Defence final trial brief, paras 424-451; Merhi Defence closing submissions, T. 18 September 2018, p. 97.
The Trial Chamber has rejected that the Accused must legally have known of all of these specific things to have
committed a conspiracy to commit a terrorist act. The Merhi Defence also implicitly submitted, in oral closing
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6426. Further, the Prosecution presented no evidence about the date on which the conspiracy was
concluded, which is a material fact.11599 Any date that precedes the time-frame alleged in the
amended consolidated indictment constitutes an expansion of the charges and would therefore be
invalid.11600 The Merhi Defence also challenges the Prosecution in including Mr Ghazaleh and
Mr Safa as members of the conspiracy, on the procedural ground that they were not named in the
amended consolidated indictment.11601
6427. The Merhi Defence, in closing submissions, in response to the Prosecution stating that it
was not necessary to prove that Mr Oneissi was ‘Mohammed’, noted that the Prosecution was
alleging that Mr Merhi coordinated the kidnapping of Mr Abu Adass, and:
Therefore, the Prosecution failed to prove the identity of the kidnapper, and this failure is
a failure to prove the charge of coordinating the kidnapping by Mr. Merhi. And if Oneissi
was not the alleged Mohammed, is not Mohammed, that would have serious consequences
on the Prosecution’s theory.11602

6428. In response to the Prosecution’s suggestions that the user of Green 071 and Purple 231
participated in meetings with other mobile users, the Merhi Defence noted that the Prosecution inhouse expert witness Mr Gary Platt had used four elements to support this proposition. These were
short calls, convergent movements, activation of the same cells and a period of silence or inactivity.
These, however, were not available regarding Mr Merhi. ‘Basically, the Prosecution simply
interpreted here phone calls, and a call there, to conclude there were possible meetings’. Counsel
described it as ‘a virtual story that was created by the Prosecution in which he determined the
actors, directed its scenario, and presented it to you in a pattern that varies with the interests of the
Prosecution in this case’.11603

arguments, that Lebanese law requires the conspirators to have known the target’s identity. The Trial Chamber has
accepted that such knowledge is required in this case. See para. 6152.
11599
Merhi Defence final trial brief, paras 404-414; Merhi Defence closing submissions, T. 18 September 2018, pp
94-95, T. 19 September 2019, pp 16-18.
11600
Merhi Defence final trial brief, paras 406-408; Merhi Defence closing submissions, T. 18 September 2018, pp
94-95.
11601
Merhi Defence final trial brief, paras 37-50, 415; see also para. 115.
11602
Merhi Defence closing submissions, T. 18 September 2018, p. 82, responding to Prosecution final trial brief, para.
518.
11603
Merhi Defence closing submissions, T. 18 September 2018, p. 84.
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6429. The Oneissi Defence takes no position on whether there was a conspiracy, but submits that
the Prosecution has not proven that Mr Oneissi entered into an agreement to commit a crime
against State security or had the requisite knowledge to be liable as a conspirator. 11604
6430. The Sabra Defence submits that there is insufficient evidence to prove that the Accused
knew or agreed with the aim of assassinating Mr Hariri by detonating a large quantity of explosives
in a public place.11605 Moreover, in the absence of concrete evidence about the circumstances in
which each Accused came to participate in the alleged conspiracy, the increase in contact between
the Purple mobiles is insufficient evidence on its own to infer that the Accused joined a
conspiracy.11606
6431. The Prosecution also failed to prove a motive underpinning the conspiracy, which rendered
the amended consolidated indictment defective. 11607 Additionally, given the circumstantial nature
of the Prosecution case, without evidence of the Accused’s motive, the Trial Chamber cannot find
that the Accused’s guilt is the only reasonable inference. 11608
6432. The Prosecution failed to name known co-conspirators, including the Syrian President
Bashar Al-Assad, Mr Ghazaleh, Mr Safa and other mobile users, and failed to allege their specific
acts and omissions.11609 The Prosecution was obliged to name, if not to indict, all known coconspirators.11610 In closing submissions, counsel for Mr Sabra argued that the ‘Prosecution needed
to implicate Hezbollah, and others such as Ghazaleh, to prove the motive and the capacity of the
conspiracy’. Both of these were material facts requiring pleading. 11611

11604

Oneissi Defence final trial brief, paras 671-693, 703-714, 721; Oneissi Defence closing submissions, T. 19
September 2018, pp 120-121, T. 20 September 2018, pp 97-103, 138-140.
11605
Sabra Defence final trial brief, paras 453-458; Sabra Defence closing submissions, T. 21 September 2018, pp 2932; Sabra Defence pre-trial brief, para. 12 (v).
11606
Sabra Defence final trial brief, para. 439.
11607
Sabra Defence final trial brief, paras 421-430; Sabra Defence closing submissions, T. 21 September 2018, pp 1328. On both procedural and substantive legal grounds, the Trial Chamber has rejected the Sabra Defence’s submissions
that the Prosecution must prove a motive for committing the alleged terrorist act. See paras 126, 6191, 6197, 6204.
11608
Sabra Defence final trial brief, paras 429-430, 438.
11609
Sabra Defence final trial brief, paras 431-436; Sabra Defence closing submissions, T. 21 September 2018, pp 2629; Sabra Defence pre-trial brief, para. 12 (i).
11610
Sabra Defence final trial brief, paras 431, 435-436. The Trial Chamber has found that the Prosecution met its
pleading obligations regarding the identification of co-conspirators. See para. 100.
11611
Sabra Defence closing submissions, T. 21 September 2018, p. 13.
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6433. The Prosecution also failed to prove the dates and circumstances in which each Accused
joined the alleged conspiracy, which impacted the Accused’s fair trial rights. 11612 Finally, there is
insufficient evidence that any of the Accused are supporters of Hezbollah, which goes to the
Prosecution’s allegation of the Accused’s motive for the attack. 11613
(c)

Legal Representatives of Victims submissions

6434. The Legal Representatives of Victims submit that irrespective of their individual roles and
responsibilities, there is ample evidence that the four Accused, Mr Badreddine and others were
involved in a conspiracy to assassinate Mr Hariri. 11614 The intricate planning and logistical support,
substantial financial investment, ability to acquire a large amount of military-grade explosives and
number of unattributed mobiles make it inconceivable that only just five people planned and
executed the attack.11615
6435. Therefore, they submit that, in addition to the Accused and Mr Badreddine, ‘there was a
larger scale of network or organisation that is responsible for the 14 February attack’. Further, the
conspirators had a common political purpose—to kill Mr Rafik Hariri.11616 Based on the evidence,
they submit that the ‘organisation’ in question is Hezbollah and that ‘there is an irresistible
inference that the conspiracy or joint criminal enterprise was inspired by’ the Accused’s and
Mr Badreddine’s ‘association with that organization rather than any other more personal
motive’.11617

11612

Sabra Defence final trial brief, paras 437-439; Sabra Defence pre-trial brief, para. 12 (ii)-(iv). The Trial Chamber
has rejected this submission. See chapter II ‘The Prosecution’s pleaded case’, (B) (3) ‘The dates of the alleged
conspiracy’, (c) ‘Findings’.
11613
Sabra Defence final trial brief, paras 440-452; Sabra Defence closing submissions, T. 21 September 2018, pp 1213, 20-27; Sabra Defence pre-trial brief, paras 24-26. As explained immediately above, the Trial Chamber has rejected
the Sabra Defence’s submissions that the Prosecution must prove a motive for committing the alleged terrorist act on
both procedural and substantive legal grounds. For the Trial Chamber’s general approach to submissions concerning
Hezbollah. See also chapter II ‘The Prosecution’s pleaded case’, (B) (5) ‘Hezbollah and the political context’, (c)
‘Findings’; chapter IV ‘Historical and political background to the attack’, (S) ‘The Accused’s and Mustafa Amine
Badreddine’s alleged associations with Hezbollah’.
11614
Legal Representatives of Victims closing submissions, T. 14 September 2018, p. 81; Legal Representatives of
Victims final trial brief, paras 88-90.
11615
Legal Representatives of Victims final trial brief, para. 88.
11616
Legal Representatives of Victims final trial brief, para. 89.
11617
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 81-82.
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3.

Findings on the charged conspiracy to commit a terrorist act
(a)

The conspiracy generally

6436. The only inference reasonably available from the totality of the evidence is that there must
have been an agreement between two or more people to commit a terrorist act by means of an
explosive device in order to assassinate Mr Hariri. That is exactly what occurred. The evidence
establishes that many people were involved in the preparatory steps, with numerous different
mobile users having conducted surveillance, for instance. Moreover, it would be unreasonable to
find that the commission of the crime, that required such a level of planning and coordination, as
is set out above, could only have involved one person.
6437. The evidence, however, does not permit the Trial Chamber to establish how many knowing
participants there were in the overall conspiracy. The Trial Chamber’s view is that a conspiracy of
this type required some but not necessarily all of the ‘actors’ identified above 11618 to know what it
was intended to achieve, namely, Mr Hariri’s death.
6438. Breaking it down by the actions and actors necessary for its success: those involved in the
surveillance of Mr Hariri’s movements in December 2004 and January and February 2005 must
have known that he and his convoy were the targets of the surveillance. This is the only reasonable
conclusion available from the totality of the evidence regarding the Red, Blue, Yellow and Green
networks.
6439. The user of every core Red, Blue and Yellow mobile, including Mr Ayyash, who conducted
surveillance of Mr Hariri and his movements, would have known, by virtue of having participated
in that activity, that Mr Hariri was the person under watch. Although they did not need to know
the precise reason why, they had to have been trusted associates. This could have been through
common membership in an organisation.
6440. The six core Red mobile users must have known who they were tracking on the day of the
attack, both from their actions that day and their role in the surveillance leading to it. As for the
claim of responsibility, anyone who was aware of the content of the video tape or its accompanying
letter before the attack necessarily knew that Mr Hariri was the intended victim of a ‘martyrdom’,

11618

Namely, Subjects 5, 6, 7, 8, 9 and Mr Ayyash.
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the term used in the video of the claim of responsibility,11619 or a suicide11620 operation. But
knowledge of this fact alone does not necessarily extend to awareness that Mr Hariri was going to
die in a terrorist attack using an explosive device, as opposed to another manner of attack, for
example, by shooting him in a public place. Further, the video does not mention how Mr Hariri
was to die, nor when.
6441. Whoever triggered the explosive device that was on the Canter knew that they were
detonating an explosive device in a public location in a manner intended to spread terror, and that
it would kill and injure people. They must have known that they were going to detonate the
explosives when Mr Hariri’s convoy passed and that it was the target of the attack. The driver of
the Canter was required to move towards Mr Hariri’s convoy as it passed the St Georges Hotel and
to detonate the explosives. After eliminating other possibilities as not reasonably available on the
evidence, the Trial Chamber has concluded beyond reasonable doubt that the suicide bomber
himself detonated the explosives.11621 The suicide bomber, therefore, at least legally, was a
member of the conspiracy.
6442. The evidence establishes that two men bought the Mitsubishi Canter, and some Blue and
Green mobile users may have known this and participated in the purchase. However, this does not
establish that either those men or the Blue and Green mobile users were aware that it was intended
to be used in an attack on Mr Hariri or that it was to be loaded with RDX or placed the explosives
on it with or without this knowledge.
6443. Further, there is no evidence of mobile use directly connecting Mr Ayyash or any other
Accused person with its purchase. Mr Ayyash’s Green 300 twice connected to a cell covering the
truck ‘dealership’ in Tripoli on 11 January 2005, at 14:30 and an adjacent one at 14:55, calling
Mr Badreddine’s Green 023, which was in Beirut.
6444. The Canter, however, was not sold to the two buyers until either Monday 17 or Tuesday
25 January 2005. Mr Ayyash may well have been there looking around for a suitable vehicle to
use in the attack; that is one inference available from the evidence.

11619
11620
11621

The term used in the video tape. See para. 5702.
The term used in the letter. See para. 5703.
See para. 1448.
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6445. But there are others, such as that he was in Tripoli for some other reason. The evidence as
to when the Canter was placed on show for sale at the dealership is vague; it was purchased in
December 2004, but the dealers were unable to say with any precision when it was actually
displayed for sale. So there is no evidence from which the Trial Chamber could positively conclude
that the Canter was on display on Tuesday 11 January 2005 and that Mr Ayyash either saw it, or
further, made inquiries about it.
6446. There was Blue network activity in Tripoli in January 2005. Blue 817 was in Tripoli on 12,
14, 15 and 22 January, and Subject 6’s Blue 610 was there on Tuesday 25 January 2005. On
Monday 14 February 2005, Subjects 6 and 8 were using their Red mobiles, respectively Red 678
and Red 893, while near the Parliament, to communicate with Mr Ayyash on Red 741. Subject 6
on Red 678, was also near Quraitem Palace when Mr Hariri departed for Parliament that day.
6447. On Tuesday 25 January 2005, Mr Ayyash’s Blue 233, in Beirut, and Subject 6’s Blue 610,
in central Tripoli, exchanged calls at 14:40, 14:54 and 14:59. Mr Ayyash’s Green 300 then called
Mr Badreddine’s Green 023 at 15:10. At 15:37, Subject 6’s Blue 610, activating the cell providing
coverage to the dealership, called Mr Ayyash’s Blue 233, in Beirut. This may have coincided with
the Canter’s purchase.
6448. It is possible that whoever purchased the Canter—or at least one of the two—either knew
of or participated in placing the RDX on it. On the other hand, it is equally conceivable that they
did not. Both scenarios are plausible. Again, it stands to reason that whoever bought the Canter,
or alternatively, provided it to those who loaded the explosives onto it, had to have been trusted.
This is for the obvious reason that their involvement in this aspect of the conspiracy may have
become evident after the explosion, if an investigation revealed its use in the explosion. As it
indeed did. These people had to be relied upon not to reveal their participation—knowing or
unknowing—in this. However, at the time of its purchase, they did not need to have known that it
was to be used in Mr Hariri’s assassination.
6449. Logically, those involved in the plot to kill Mr Hariri would have participated in some way
in the Canter’s purchase and employed a certain discipline while doing so. They most probably
selected this particular truck yard in Tripoli because it sold trucks for cash, with little
documentation and without verifying buyers’ identities. Its location in Tripoli also, as the
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Prosecution contends, moved the purchasers away from Beirut where the explosion was to occur.
Nevertheless, those who actually bought the Canter did not need to have been aware of the
objective of the conspiracy.
6450. The Trial Chamber has examined the evidence holistically, in its totality, by examining
each piece of evidence separately; it has also connected these pieces together and re-examined
them as a whole.
6451. However, it cannot conclude from the combination of calls made in Tripoli on Tuesday 11,
Wednesday 12, Friday 14, Saturday 15, Saturday 22 and Tuesday 25 January 2005—when
combined with the other relevant evidence—that the only reasonable inference available is that the
two men who bought the Canter knew that it was intended to be used in a terrorist attack on
Mr Hariri. It is equally plausible that whoever bought it did not know the purpose of its purchase.
6452. There is no firm evidence about who bought the vehicle, or where it went thereafter. There
is a gap in the evidence between its purchase and its reappearance in the explosion several weeks
later. It is highly probable that Subject 6, using Blue 610 in Tripoli on Tuesday 25 January 2005
at a relevant time and location was involved in its purchase, especially given his role in the wider
surveillance and his use of Red 678, and hence his knowing involvement in the attack, on Monday
14 February 2005.
6453. The Trial Chamber, however, cannot conclusively determine that Subject 6 was one of the
two men who physically purchased the vehicle, as opposed to being someone who was nearby and
possibly supervising its acquisition, or watching while it happened. It would appear from the
activities of Red 678 and Blue 610, both attributed to Subject 6—who was clearly involved in both
the surveillance of and attack against Mr Hariri—that this person was involved in some way in the
Canter’s purchase.
6454. It is indeed possible—based upon the call data records showing the movement of Blue 610
between Tripoli and Beirut—that the user of Blue 610 was driving the Canter from Tripoli to
Beirut, if it had in fact been purchased on Tuesday 25 January. However, this is not the only
inference available from the call data records as it is likewise conceivable that the user of Blue 610
was travelling to Beirut in another vehicle. There is no evidence outside of the call data records as
to what Blue 610 was doing, nor of that person’s identity.
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6455. So who, then could have been in the conspiracy? In the Trial Chamber’s view, from the
evidence, there are two equally reasonable possibilities, namely, a tight conspiracy restricted to a
handful of participants, or one with a broader but still restricted membership, possibly limited to
the ten or so suggested by the Prosecution.
(b)

A broader conspiracy?

6456. From the evidence, it could appear that the conspiracy involved, as the Prosecution argued,
as many as ten or more participants. In this scenario, the participants had varying roles, but each
part was sufficiently important to the plan’s success that, before the attack on 14 February 2005,
each of them knew its essential elements. That is, not just that their operation focused on Mr Hariri,
but also that the aim was to kill him, and how this was to be done.
6457. The members of such a conspiracy would have included some or all of those who executed
the terrorist attack, including the six core Red mobile users on 14 February 2005 and, at least
legally, the suicide bomber. They may also have included the two men who purchased the Canter
and the person(s) who loaded the explosives onto it. In addition, such a conspiracy could also have
included those who persuaded or directed others to do the acts needed to prepare for and execute
the attack, even if they did not themselves participate directly in any of those acts; and those who
prepared the false claim of responsibility for the attack.
6458. The dissemination of the claim of responsibility was clearly meant to divert attention away
from the attackers and to avoid detection and apprehension, 11622 but the conspirators may also have
intended to foster a state of terror by broadcasting a claim by an unknown, fictitious militant group.
6459. Preparing the false claim involved committing serious criminal acts including the possible
abduction and murder of Mr Abu Adass, who disappeared in mid-January 2005. The planning of
and propagating the claim of responsibility—including preparing Mr Abu Adass for the video and
then filming him—required strict secrecy and particular skills. Evidently, at least one person who
participated in it knew of its connection with Mr Hariri’s intended assassination before it occurred.

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (G) ‘Whether the claim of responsibility
was false’, (3) ‘Findings’.

11622
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The video, however, does not say how Mr Hariri was to be murdered; there is no mention of an
explosion.
6460. Whoever made the video must have known of its connection with Mr Hariri’s intended
death. Logic dictates that more than one person would have been involved in making the video
and preparing Mr Abu Adass for his role in it. However, there is no evidence of when this occurred;
the video must have been made between Sunday 16 January 2005 when Mr Abu Adass left his
home, and the time when the attack occurred on Monday 14 February 2005. But exactly when is a
matter of speculation, as nothing connects any of the Accused with anything related to making the
video, including when, where and how it was made.
6461. Whoever called Al-Jazeera and Reuters on Monday 14 February 2005, after the attack,
must have known at the time that they were participating in activities related to it. In this respect,
at least, they were legally accessories to the terrorist act under Article 219 (5) of the Lebanese
Criminal Code if they were aware that it was a false claim of responsibility for the attack and had
entered into the agreement to do so before the attack occurred.
6462. If, however, they were unaware that the calls related to a false claim, the caller(s) could not
have been legal accessories under Article 219 (5) as alleged. Its actus reus requires that they
‘helped to eliminate the traces, to conceal or dispose of items resulting therefrom, or to shield one
or more of the participants from justice’, or, as alleged in this case ‘to shield one or more of the
participants from justice’.11623 The Prosecution alleges only the third kind of assistance, help in
shielding participant(s) in the crimes from justice.
6463. If the caller(s) believed that the real culprit, as the letter accompanying the video claimed,
was the El-Nusra-wal-Jihad-fi-Bilad-El-Sham ‘Society for Support and Jihad in Greater Syria’,
Abou Hafass El-Chami,11624 they could not have thought that they were ‘shielding the participants

11623

In the video, Mr Abu Adass said: ‘In the name of Allah, Lord of the Worlds, Blessings and Peace be upon his
Beloved Prophet and his family and all his companions. In support of our brothers, the Mujahedeen in the Land of the
Two Holy Mosques, and to avenge their innocent martyrs, who were killed by the security forces of the infidel Saudi
regime in the Land of the Two Holy Mosques, we have resolved, having placed our trust in God Almighty, to inflict
just punishment upon the agent of that regime and its cheap tool in Greater Syria, the sinner and holder of ill-gotten
gains Rafiq Hariri, through the execution of a resounding martyrdom operation; such as to confirm our promise of
Victory and jihad and to herald numerous martyrdom operations against the infidels, apostates and tyrants in the
Greater Syria. Praise be to Allah, Lord of the Worlds.’, exhibit P499 (The digital format of the video tape containing
the claim of responsibility); exhibit P499.1 (Transcript of text read by Ahmad Abu Adass on the tape).
11624
Exhibit P500 (Letter accompanying the video tape) (emphasis omitted).
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from justice’. Rather, they would have thought that they were publicising the atrocity, as opposed
to diverting attention away from the true perpetrators and thus helping to cover up the crime. Their
criminal liability would have been different.
6464. However, on the facts found—namely that the Trial Chamber is not satisfied beyond
reasonable doubt of either Mr Oneissi’s or Mr Sabra’s involvement in any aspect of making the
false claim—the Trial Chamber does not have to explore whether this is an inference reasonably
available from the evidence.
6465. Apart from the six core Red mobile users, the suicide bomber, those who purchased the
Canter or loaded the explosives, those who prepared the false claim and those who directed them,
unknown others may have helped to prepare the attack and, legally, participated in the conspiracy.
(c)

A tighter conspiracy?

6466. However, another alternative inference, namely that only a much smaller subset had the
necessary knowledge to be conspirators, is also available on the evidence. The conspiracy
plausibly could have comprised only those who definitely had to know the assassination
operation’s aim in order to fulfil their role in it.
6467. Thus, it is equally conceivable that the conspirators deliberately kept that aim secret from
as many people involved as possible—by doing critical tasks themselves, such as assembling the
explosive device—or restricting the information flow between their operatives, or both. The
networks’ hierarchical and compartmentalised communication structure would have facilitated
this.
6468. If membership of the conspiracy was on a ‘need-to-know’ basis, this eliminates several
potential conspirators. First, someone tasked only with conducting surveillance before the day of
the attack did not need to know that its objective was to murder Mr Hariri. Indeed this may not
have been the sole purpose of much of the surveillance.
6469. The Trial Chamber could therefore not conclude that all of those involved in the
surveillance were knowingly participating in the conspiracy alleged. Rather, because of
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Mr Hariri’s status and the prevailing political environment,11625 they could reasonably have
thought they were just engaged in routine monitoring of his movements. The evidence that Mr
Hariri thought that he was under surveillance also supports this possible inference. His security
detail certainly believed this,11626 and must have factored this into the measures they adopted to
protect him in the months before his death. 11627
6470. Mr Hariri also thought that his telephones were bugged, and the evidence shows that he
sometimes used this fact to convey messages to those he believed were monitoring his
communications.11628 The Trial Chamber also heard evidence that Lebanese state agencies such as
the ISF had Mr Hariri under active surveillance. 11629 From the evidence—given the extent of their
penetration into Lebanese life and their apprehension about Mr Hariri at the time—a logical
inference is available that the Syrian agencies operating in Lebanon were also actively monitoring
Mr Hariri. It is similarly highly probable that other State and non-State actors with an interest in
Mr Hariri and Lebanon were also interested in his movements, his communications and his
contacts, although to what extent and in what manner, is a matter of speculation.
6471. Naturally, whoever was engaged in the surveillance would have had to have been trusted
enough not to have revealed their roles in the enterprise which would have become evident after
the attack. In other words, anyone who had been involved in the surveillance of Mr Hariri before
14 February 2005, using mobiles that they were instructed either to discard or to return to someone
afterwards for collection, would have realised at least after the explosion that their surveillance
activities were connected with the attack. Only trusted associates could have been assigned such a
task. But this does not mean that all of them must also have been entrusted, before the attack, with
the information that it would happen, nor how, nor when, nor that they agreed to commit it.

See chapter IV ‘Historical and political background to the attack’.
See paras 4284-4288, see also chapter IV ‘Historical and political background to the attack’, (H) ‘Security
arrangements and concerns in late 2004’.
11627
Described in chapter IV ‘Historical and political background to the attack’, (H) ‘Security arrangements and
concerns in late 2004’.
11628
See paras 706-707, 4287. See also Mr Hariri’s statement, in an audio-recorded meeting with the Syrian Deputy
Minister of Foreign Affairs on 1 February 2005, that Syria ‘announce that they are monitoring the El-Hariri residence
and recording everything’, extracted in para. 673.
11629
See paras 4284-4288.
11625

11626
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6472. Similarly, while those whose role was confined to preparing either the claim of
responsibility or the explosive device—if there were any such people—may have been fully aware
of the conspiracy’s aim, the evidence does not establish that they had to be.
6473. Rather, it is also reasonably conceivable that someone involved in the plot met Mr Abu
Adass in the Arab University Mosque and lured him from his home, but did not know that these
actions were connected with Mr Hariri’s intended assassination, nor that he was to be killed
specifically by a large explosive device. Contrary to the Prosecutor’s pleading in the amended
consolidated indictment and to the Prosecution’s submissions, merely knowingly participating in
the false claim of responsibility does not lead to the inevitable conclusion that the participants
knew that they were engaged in agreeing to commit a terrorist act to assassinate Mr Hariri and
with an explosive device.
6474. The Trial Chamber received no evidence from which it could conclude when, where and
how the explosives came to be on the Canter. The evidence can only establish that it must have
been between Monday 17 January and Monday 14 February 2005. For operational security and
safety reasons, it can probably safely be assumed that the explosives were loaded onto the light
truck only after firm decisions had been made to use the Canter, and when.
6475. Moreover, whoever put the explosives on the Canter did not have to have known why,
namely, that a suicide bomber was to drive it into Mr Hariri’s convoy, nor even that it was to be
detonated in a public place. Placing explosives on a truck and their detonation at a later point are
not necessarily connected activities, especially as it is unknown when the explosives were put on
the Canter. However, it is far more likely that whoever did this was involved in the conspiracy. It
was a core activity in the conspiracy and, of necessity, such an action should have been restricted
to those in on the plot.
6476. This is for the obvious reason that once the explosion occurred anyone who had
unknowingly assisted would have realised what they had done, thus potentially compromising the
secrecy of the operation.
6477. However, this also goes two ways as a trusted operative could have been tasked with
putting the explosives on the Canter without being informed of precisely why—but nonetheless
still sufficiently trusted not to reveal this afterwards. The expert evidence the Trial Chamber
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received suggests that even if the device used the smallest amount of RDX possible on the
evidence, that is, 2,500 kilograms of TNT equivalent, the explosives would still have had a volume
of around 1.3 cubic metres and weighed close to two tonnes.11630 Thus, the mere fact of placing or
loading this quantity of RDX onto the Canter would have been inherently suspicious.
6478. This too points to the involvement in the conspiracy of people with a commonality such as
membership of an organisation, namely a tight-knit organisation in which trusted operatives are
delegated particular sensitive tasks. The Trial Chamber therefore believes that the most logical
inference available from the evidence is that whoever put the explosives on the Canter was either
part of the conspiracy or was trusted enough not to reveal their role in it. But it cannot be satisfied
which, if either, occurred. It simply has no direct evidence one way or another as to what occurred.
Additionally, there is no circumstantial evidence from which it could draw an inference
establishing how the RDX came to be on the Canter, or who put it there.
6479. Of those known to have been involved in the assassination operation, this leaves as possible
conspirators, with the unidentified suicide bomber, the users of the six core Red mobiles who
participated in executing the attack on 14 February 2005, and the users of Green mobiles one of
whom—Green 300’s user (Mr Ayyash)—was also a core Red mobile user.11631
6480. The evidence does not rule out the possibility that one person alone procured the RDX
explosives, wired or prepared them for detonation and put them in the Canter. It is intrinsically
unlikely that this was the suicide bomber himself. However, theoretically at least, one Red and or
Green mobile user who had oversight of the whole assassination plot could have carried it out with
the suicide bomber, coordinating the surveillance and other necessary activities before and on
14 February 2005, without anyone else knowing what that person and the bomber aimed to do.
6481. Whether the conspiracy was thus restricted to two, or was larger, its members might have
decided together to assassinate Mr Hariri, in a large explosion in a public place, before the Red,
Blue and Yellow mobiles’ surveillance or any other preparation began.

As the Prosecution submitted. See above, at para. 1214; exhibit P277 (Report of Gerard Murray), annex 1; exhibit
P378 (International College of Experts report on attack of 14 February 2005), p. 21. See also para. 1144.
11631
See paras 3189, 3255.
11630
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6482. However, the conspirators may also have reached that decision later; perhaps as late as
mid-January 2005, which is the earliest time on the evidence when the Canter could have begun
to have been fitted for the attack. Alternatively, if it were a larger conspiracy some members, such
as some of the Red mobile users, may have joined that conspiracy well after it was formed, possibly
even learning the full or real objective only on the morning of the attack. All of these scenarios are
possible on the evidence and any of them would fulfil the definition of a conspiracy, namely an
agreement to commit the pleaded crime.
6483. The Trial Chamber does not believe that the assassination of the former Lebanese prime
minister occurred in a vacuum, nor that it was organised by the six core users of the Red network.
The extensive political and background evidence points to it being a political act directed by those
whose activities Mr Hariri’s were threatening. There is no evidence that Mr Ayyash or the other
five core Red users fell into this category. The evidence is of their involvement in the conspiracy
at least on 14 February 2005 and the immediate period leading to it, but the evidence does not
establish affirmatively who directed them to murder Mr Hariri and thus eliminate him as a political
opponent.
(d)

Salim Jamil Ayyash and the other core Red mobiles users were
conspirators

6484. The Trial Chamber has concluded that the conspiracy must have included at least
Mr Ayyash as the user of Red 741, Blue 233 and Green 300, and it has found that he was using
these and other mobiles at the relevant time.
6485. The Trial Chamber, after carefully reviewing the evidence, is of the view that Subject 6,
using Red 678 and Blue 610 was a conspirator. Overall, it is also satisfied, by virtue of their
activities on 14 February 2005 and their surveillance of Mr Hariri in the preceding weeks, that the
six core Red mobile users had the role the Prosecution alleged of an ‘assassination team’.
Accordingly, they all knowingly agreed to murder Mr Hariri using an explosive device; they are
thus conspirators.
6486. The Trial Chamber is also satisfied that even if the conspiracy was deliberately kept ‘tight’,
the users of the six core Red mobiles were participants, as the Prosecution alleged. Some of those
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mobiles made significantly more calls than others did on 14 February 2005. 11632 The evidence of
their activity that day has shown that all six played a crucial role in executing the attack. 11633
6487. It also suggests that each Red mobile user also knew beforehand that the aim behind their
tracking of Mr Hariri that day was his murder using an explosive device in a public place. Besides
the times and places that day at which they made and received calls, it is particularly relevant that
every core Red mobile user then stopped using that mobile, forever, shortly before the attack. It is
improbable that all of them would do this, if some of them did not know that the attack was going
to happen.
6488. In the Trial Chamber’s view, a mobile user in any of the covert networks who had a
supervision role, meaning someone who not only reported on developments but also coordinated,
directed and or supervised others, must have known more about the mission than the users under
their direction. And the more extensive the contact that user had with other network mobile users
and with the acts needed to prepare for and then execute the terrorist attack to kill Mr Hariri, the
more likely they would know that the mission’s overall aim was the attack.
6489. My Ayyash as Red 741’s user fits this profile. That mobile’s call activity in the hours before
the attack on 14 February 2005, in itself, makes it inconceivable that its user did not know the aim
of the conspiracy by then.
6490. Red 741’s calls to three other core Red mobiles—Subject 6’s Red 678, Subject 8’s Red
893 and Subject 9’s 652—between 11:33:33 and 11:35:05 that day triggered their users’ relocation
to the Parliament area and by doing so, launched the beginning of the operation. The Trial Chamber
is satisfied that this is the only reasonable inference available from the evidence.
6491. This evidence also supports the inference that Red 741’s user coordinated at least some of
the acts that executed the attack. Red 741’s contact within the Red network on the day of the attack
was also uniquely extensive; only Red 741 had calls with every other core Red mobile.11634

See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’.
11633
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (E) ‘Findings’, in particular, paras 4669, 4718-4720.
11634
See paras 4669, 4718-4720; see generally chapter X ‘Chronology of network mobile activity before Mr Hariri’s
assassination on Monday 14 February 2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’.
11632

Case No. STL-11-01/T/TC

2122 of 2642

18 August 2020

R334108

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

Moreover, on four different days before 14 February 2005, Red 741 had had calls with various
other Red mobile users at the same time that they were conducting mobile surveillance. 11635
6492. The Trial Chamber, for these reasons and those set out at chapter X ‘Chronology of network
mobile activity before Mr Hariri’s assassination on Monday 14 February 2005’, is therefore
convinced beyond reasonable doubt of Mr Ayyash’s participation in the conspiracy alleged. It is
the only reasonable inference available from the totality of the evidence.
6493. Regarding the date of the commencement of the conspiracy, it is not possible to find a
definite date on which those responsible for organising the conspiracy agreed that Mr Hariri was
to be assassinated. They may have initially formed the intention to murder him in late 2004, given
the volatile political environment and events at that time, following President Lahoud’s mandate
extension.11636 Among other political developments that the Trial Chamber has described in
chapter IV ‘Historical and political background to the attack’, by that time the first two Bristol
group meetings had occurred—on 22 September and 13 December 2004—Mr Hariri was planning
to run for office again and was known to wish to loosen Syrian dominance over Lebanon.
6494. Factually, the following demonstrates that the planning for a possible attack on Mr Hariri
must have started from at least mid-January 2005: the Red network handsets and SIM cards were
purchased in Tripoli in late December 2004/early January 2005, and were initialised on 4 January
2005. The Red network—the assassination team, of which Mr Ayyash was a member—began
surveillance of Mr Hariri’s movements from Friday 14 January and continued doing so until his
death. Mr Abu Adass disappeared on Sunday 16 January, and the video was made between then
and the attack. The Canter was purchased on either 17 or 25 January, but most probably on 25
January.
6495. It is highly probable that those responsible for organising Mr Hariri’s assassination decided
to murder him only if he continued on his foreshadowed political path away from Syria, and had
commenced their preparations for this by at least January 2005. Assassinating the former, and
probable, future prime minister was an act that those responsible must have known would have
had significant regional and international consequences. They could only have decided to go
11635

On Monday 31 January 2005, Thursday 3 February 2005, Tuesday 8 February 2005 and Saturday 12 February
2005. See paras 4705-4708, 4715-4717.
11636
See chapter IV ‘Historical and political background to the attack’.
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through with it after having made a careful cost-benefit analysis in which they judged that the
advantages of eliminating Mr Hariri would significantly outweigh the disadvantages.
6496. Despite the implementation of these preparatory steps outlined above none, either
individually or collectively, inevitably led to Mr Hariri’s assassination. The video could have been
made and never used, as Mr Abu Adass was clearly dispensable; the Canter could have been
purchased and then used for some other purpose, or sold; and, the information gained from the
surveillance could have been stored for future use. The intended possible attack could have been
aborted at any time. It is most likely that those responsible were prepared either way, namely, to
continue to the attack if necessary, or to call it off.
6497. This decision to kill Mr Hariri, and in an enormous explosion in a public place, would not
have been taken lightly. Mr Hariri had numerous powerful regional and international allies and
connections, including in the United States, France, Saudi Arabia and the United Nations. It is thus
highly likely that the decision to give the go ahead only occurred in February 2005 after the third
Bristol Group meeting on Wednesday 2 February 2005. Mr Hariri had sent his delegates to the
meeting. It was at this third meeting that its participants had agreed to call for the immediate and
total withdrawal of Syrian forces from Lebanon, a position that Mr Hariri, according to his
confidantes, had by then adopted. They had also called for the dismantling of the Syrian security
apparatus in Lebanon,11637 with Mr Hariri’s tacit support.
6498. Significantly, the meeting had occurred the day after the Syrian Deputy Foreign Minister,
Mr El-Moallem, had visited Mr Hariri at his home, for the final time, on Tuesday 1 February 2005.
The transcript of its audio recording reveals that Mr Hariri had told Mr El-Moallem that ‘Lebanon
will not be ruled by Syria forever’, as it was ‘unacceptable’, that he could ‘bear no more orders’

11637

Exhibit P407 (Al-Mustaqbal article on Bristol meeting), p. 2, which stated that its two main goals were the
following, ‘First: To end Syrian hegemony in Lebanon, restore sovereignty and restructure national authority on the
basis that the Lebanese people are the sole source of power. The opposition also acknowledges the importance of
finding an honourable settlement with Syria based on the full withdrawal of the Syrian army from Lebanon pursuant
to the Taif Agreement in order to put an end to the serious crisis between the government and the international
legitimacy which followed resolution 1559. Second: To restore the Lebanese democratic system by dismantling the
security apparatus and putting an end to the interference of Syrian intelligence and their Lebanese accessories in public
political life’.
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from Syria, that ‘three quarters of me is already on the opposition side’ and that there was
‘interference in every small detail in the country’. 11638
6499. Despite Mr El-Moallem’s approach to Mr Hariri, the Bristol Group’s public statement,
reported on Thursday 3 February 2005, went much further in relation to Syria’s involvement in
Lebanon than in its previous statements. A significant cross-section of the Lebanese political class
was by then publicly advocating the full implementation of the Taif Agreement, and Syria’s
political, security and military redeployment from Lebanon.
6500. The Trial Chamber is therefore satisfied, based on the confluence of these events, that the
final decision to commit the terrorist act was made only in the two weeks preceding Mr Hariri’s
death. This is the only inference reasonably available from the evidence.
6501. Because of his role in the conspiracy, Mr Ayyash as the user of Red 741, Blue 233 and
Green 300 must have known its aim, whether conditional or final, for some time before the attack.
This was most likely by mid to late January 2005 at the latest, on the basis that the Canter was
most probably purchased on 25 January, and preparations for its use in the attack could have begun.
From the available evidence, the Trial Chamber cannot determine whether Mr Ayyash as the user
of Red 741, Blue 233 and Green 300 did anything in relation to either the claim of responsibility,
or the preparation of the Canter and the explosive device. In any event, it need not do this in order
to determine his criminal responsibility.
6502. For the purposes of Mr Ayyash’s criminal responsibility it is legally sufficient for the Trial
Chamber to find that the evidence establishes beyond reasonable doubt that he had agreed to
commit the crimes charged by the day of the attack, namely Monday 14 February 2005. The Trial
Chamber therefore finds that Mr Ayyash was a member of the conspiracy in having agreed to
commit the terrorist act charged from at least sometime in early February and at the very latest by
Monday 14 February 2005. It is satisfied that this is the only inference reasonably available from
the totality of the evidence.

11638

Exhibit P409.
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(e)

Whether Hasan Habib Merhi had a role in the conspiracy

6503. The Trial Chamber’s analysis below is partly based on the assumption that Mr Merhi was
the user of Green 071. The Trial Chamber, as set out in analysing the claim of responsibility, is
not satisfied beyond reasonable doubt that Mr Oneissi or Mr Sabra participated in this component
of the assassination plot.11639 It follows logically from this that Mr Merhi, likewise, cannot be
found guilty of coordinating their alleged participation in these activities that the Prosecutor
pleaded were essential to the plot to assassinate Mr Hariri. The Prosecution effectively conceded
this in final trial submissions in court.
6504. Mr Merhi’s sole pleaded role in the conspiracy is as the coordinator of the false claim of
responsibility. In relation to the actual disappearance of Mr Abu Adass, the only reliable evidence
supporting it is of mobile calls between the three Accused over two separate periods.
6505. The evidence against him is in two strands. Both aspects derive solely from the call data
records of two mobiles that he was using in 2004 and 2005, namely, his personal mobile Purple 231
and the Green network mobile, 071. This Green mobile, Green 071, was used solely for contacting
Mr Badreddine at times the Prosecution alleges were crucial to the conspiracy in relation to the
claim of responsibility. Mr Merhi’s personal mobile contacted Mr Oneissi’s Purple 095 and
Mr Sabra’s shared mobile 018, also at times (generally) related to events related to Mr Abu Adass
and the dissemination of the claim of responsibility.
6506. The first period is between Wednesday 22 December 2004 and Friday 7 January 2005.
Contact occurred in this period—on Wednesday 22, Tuesday 28 and Friday 31 December 2004
and Friday 7 January 2005—between Mr Oneissi on Purple 095 and Mr Merhi on Purple 231. This
included times when Mr Oneissi’s mobile was connecting to cells providing predicted best server
coverage to areas ‘near’, meaning within one kilometre of, the Arab University Mosque in Beirut
on 22 and 28 December 2004 and 7 January 2005.
6507. Mr Sabra’s attributed mobile was also connecting to cells covering the mosque or the area
adjacent on eight days namely, on Thursday 30, Friday 31 December 2004 and Saturday 1,
Tuesday 4, Thursday 6 and Friday 7 January 2005. On two of these, 1 and 4 January, his Purple

11639

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (J) ‘Conclusion’.
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018 was in contact with Mr Merhi’s Purple 231. Mr Merhi, on Green 071, contacted
Mr Badreddine on Green 023, on Thursday 23 and Monday 27 December 2004, and Sunday
2 January 2005.
6508. The second set of contacts occurred in the days preceding Mr Abu Adass’s officially
reported disappearance of Sunday 16 January 2005.
6509. There were calls between Mr Badreddine and Green 071 between Wednesday 12 and
Sunday 16 January 2005 on their Green mobiles, and most particularly five times on the morning
of Sunday 16 January 2005. On Friday 14 and Saturday 15 January 2005, Mr Merhi on Purple 231
called Mr Sabra’s shared mobile three times. On Monday 17 January 2005, Mr Oneissi on Purple
095 called Mr Merhi on Purple 231.
6510. Further, and crucial to the pleaded allegation that Mr Merhi was coordinating the false
claim of responsibility, which included identifying Mr Abu Adass and his subsequent abduction
to make the video, the Prosecution is using what it termed as a series of ‘hierarchical’ calls between
Mr Badreddine and Mr Merhi to prove this. The Prosecution alleges that there were three
hierarchical calls between the relevant Green and Purple mobiles on Wednesday 12, Friday 14 and
Saturday 15 January 2005. Allegedly, these show instructions being passed down from Mr
Badreddine to Mr Merhi, and then from Mr Merhi to Mr Oneissi, Mr Sabra or to one of the Purple
Associate mobiles.
6511. Specifically, and additional to the finding in relation to Mr Merhi regarding his alleged
involvement that logically must follow an acquittal of Mr Oneissi and Mr Sabra, the Trial Chamber
has also carefully analysed all the calls between Mr Merhi and Mr Badreddine, and Mr Merhi and
Mr Oneissi and Mr Sabra’s attributed mobile.
6512. This was to determine whether these did involve the hierarchical calls flows alleged by the
Prosecution and if so, whether they could be found beyond reasonable doubt to prove their
involvement in the conspiracy related to the attack on Mr Hariri. Here, the Trial Chamber has also
factored in, as is analysed in greater detail in examining the claim of responsibility, at paragraphs
5802-5818, that Mr Merhi, Mr Oneissi and Mr Sabra were using their personal mobiles to
communicate with each other at times alleged to be crucial to the indictment period.
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6513. However, it is stressed that even if it can be accepted that they were ‘hierarchical’ in the
sense of reporting upwards, namely, Green 071 to Green 023, and receiving instructions
downwards, Green 023 to Green 071, they must be viewed in the context of the other available
evidence, namely, what was happening and what the calls could be connected to. Without context
anchoring them to some evidence, it is no more than meaningless metadata.
6514. The three supposedly hierarchical call flows are the following:

•

On Wednesday 12 January 2005, at 20:20, Mr Badreddine’s Green 023 called
Mr Merhi’s attributed Green 071 for 101 seconds. Two minutes later, Mr Merhi’s
Purple 231 called Associate Purple 744. Associate Purple 744, according to Mr
Donaldson is linked to Mr Merhi’s brother, and Mr Platt stated that it had contact with
other Purple mobiles;

•

Two days later, on Friday 14 January 2005, at 19:55, Green 071 made a three-minute
call to Mr Badreddine’s Green 023. Four minutes later, Mr Merhi’s Purple 231 called
Associate Purple 744. A minute later, at 20:00, Mr Merhi’s Purple 231 called
Mr Sabra’s attributed Purple 018. At 20:01 and 20:04, Purple 018 called Mr Oneissi’s
Purple 095; and

•

The following day, Saturday 15 January 2005, at 18:51, Green 071 called
Mr Badreddine’s Green 023 for 31 seconds. At 18:52, Mr Merhi’s Purple 231 called
Purple 018.

6515. None of these calls connected to cells relevant to Mr Abu Adass’s address. The first call,
on Wednesday 12 January 2005, in the Trial Chamber’s view is not an example of a ‘hierarchal’
call flow. A call from Mr Badreddine to Green 071 followed by Mr Merhi calling a mobile
associated with his own brother does not fit within the Prosecution’s case theory that Mr
Badreddine was coordinating Mr Merhi’s activities, who in turn was coordinating those of Mr
Oneissi and Mr Sabra. Mr Merhi is not accused of co-ordinating his brother in any kind of criminal
activity.
6516. The Trial Chamber has carefully considered how the remaining two so-called hierarchical
call flows can be linked to any evidence in the conspiracy. The Trial Chamber is satisfied that Mr
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Abu Adass disappeared on the morning of Sunday 16 January 2005, as was reported by his father
to the police on Wednesday 19 January 2005. However, it cannot be satisfied based on untested,
and hence unreliable, hearsay evidence of what occurred in the preceding days, namely, the
circumstances of Mr Abu Adass leaving his home for the final time.
6517. There is no reliable evidence of anything relevant to the case regarding the making of the
claim of responsibility, including its preparatory activities involving Mr Abu Adass, occurring on
either Wednesday 12 or Friday 14 January 2005.
6518. Friday 14 January may have been the day when a witness, Witness 87, testified that he saw
Mr Abu Adass teaching a young man to pray in the Arab University Mosque, but the Trial Chamber
has been unable to positively link this with either Mr Oneissi or Mr Sabra. Regarding Saturday 15
January 2005, the Trial Chamber has been unable to find that someone called ‘Mohammed’ called
Mr Abu Adass on that night, around 21:00 arranging to meet him the next day. It has therefore
been unable to link this call to Mr Oneissi, who is pleaded to have been the ‘Mohammed’.
6519. Without these connections, however, these three calls between Green 071, attributed to
Mr Merhi, and Mr Badreddine on Green 023, made on Wednesday 12, Friday 14 and Saturday

15 January 2005, are devoid of context. To link these calls and the Accused to Mr Abu Adass’s
disappearance, some evidence would be needed connecting them with him. Using the Purple
mobile activity on the afternoon of Monday 14 February 2005 does not fill in the missing gap.
This is because these two strands of the case—namely, the recruitment of Mr Abu Adass and the
calls disseminating the false claim of responsibility—depend upon each other. This is not just for
reinforcement but, most essentially, to allow the Trial Chamber to draw the inferences necessary
from their combination to find the Accused guilty beyond reasonable doubt. Here, combining the
two strands of evidence, and considering them in their totality does not permit the Trial Chamber
to conclude that the only inference available from the combination is guilt.
6520. The Trial Chamber therefore cannot determine from the context why the calls were made.
It cannot find that they were hierarchical call flows between Mr Merhi and Mr Badreddine in which
either Mr Merhi reported information to Mr Badreddine or Mr Badreddine issued coordination
instructions, which in turn were passed on. The Trial Chamber has insufficient evidence to connect
these calls to Mr Abu Adass’s disappearance.
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6521. The Prosecution also submitted that on Sunday 16 January 2005, Mr Merhi’s Purple 231,
Mr Sabra’s Purple 018, Mr Oneissi’s Purple 095, Associate Purple 375 and Associate Purple 744
entered an ‘exceptional’ period of inactivity, 11640 connected with Mr Abu Adass’s abduction.
6522. While it may be technically correct to describe the inactivity as ‘exceptional’ in the sense
that no calls were made that day, the Trial Chamber cannot link it to any reliable positive evidence
about the claim of responsibility. This is especially so in light of the Prosecution’s case that Mr
Oneissi and Mr Sabra used their personal mobiles during the period in which they were engaging
in initially contacting Mr Abu Adass in the mosque and then again in organising the claim of
responsibility on Monday 14 February 20105. Thus, any reason for the mobiles’ non-use on
Sunday 16 January is speculative, particularly as this fact is being used to support the argument
that they were involved in his ‘abduction’ that day.
6523. The Prosecution is using their non-activity of their mobiles on Sunday 16 January to prove
that the Accused were ‘abducting’ Mr Abu Adass, but in tandem with unreliable evidence that Mr
Abu Adass left his house to meet Mr Oneissi, whom he thought was ‘Mohammed’. The Trial
Chamber, however, has been unable to find that Mr Abu Adass disappeared in the company of
someone called ‘Mohammed’ on Sunday 16 January 2005—this hypothesis being only one of
other reasonable possibilities available from the evidence.
6524. Additionally, the Trial Chamber cannot find beyond reasonable doubt that Mr Oneissi was
‘Mohammed’, as the Prosecutor initially alleged in the amended consolidated indictment. 11641 The
Trial Chamber has also been unable to conclude that Mr Abu Adass was ‘abducted’ on 16 January,
as opposed to going somewhere freely and voluntarily, irrespective of what happened to him
afterwards.
6525. The Trial Chamber is satisfied that there was indeed a person in the mosque, in about early
January 2005, calling himself ‘Mohammed’ and seeking assistance in learning how to pray, but
there is no evidence connecting this person to either Mr Oneissi, as is pleaded, or Mr Sabra.
Further, as is dealt with at paragraphs 5851 and 5861, the evidence is insufficient to persuade the

11640

Prosecution final trial brief, paras 550-552, 776-780.
The Prosecution, in response to a written question from the Trial Chamber (Questions for closing submissions,
para. 3.) did not positively assert that Mr Oneissi was Mohammed, but rather that the evidence provided ‘some
indication that Mr Oneissi was Mohammed’, Prosecution closing submissions, T. 14 September 2018, p. 67.
11641
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Trial Chamber that Mr Abu Adass met this particular ‘Mohammed’ and assisted him in praying
at this time.
6526. The Trial Chamber has also been unable to conclusively find that on Monday 17 January
2005 the family of Mr Abu Adass received an early morning call from ‘Mohammed’ claiming that
he and Mr Abu Adass were in Tripoli, where their vehicle had broken down. Nor that they received
a second call, in the evening, informing them that he had decided to go on jihad to Iraq, and would
not be coming home. The only evidence for this is untested and contested Rule 158 hearsay
evidence from Witness 56 that the Trial Chamber cannot safely rely upon in relation to its most
important points.
6527. In connection with this, the Prosecution submitted that Mr Oneissi’s Purple 095 became
active about half an hour before the first call was made to the Abu Adass residence in the morning
on Monday 17 January 2005. It then travelled back to the Arab University Mosque area in the
evening, which coincided with the calls the abductors made. 11642
6528. However, the evidence reveals only that Mr Oneissi’s Purple 095—activating the SFEIR3
cell in southern Beirut—received service text messages at 07:01, and—connecting to the COLA2
cell, which provided predicted best server coverage to the Arab University Mosque—texted Mr
Merhi’s Purple 231 at 21:02. It was connecting to that cell until 21:02, also receiving text
messages. Purple 231 then called Purple 095 at 21:04 and, again at 21:05, by which time Purple
095 was connecting to another cell, GHOBAI 3, a few kilometres away.
6529. Even if the Trial Chamber could accept that the ‘abductors’ made the two calls alleged, as
the Prosecution argues in its final trial brief, nothing connects these calls with any of the Accused.
A person’s mere presence in the form of a mobile call connecting to a cell covering the mosque—
and for several minutes—does not prove that they were there making the relevant calls from an
unidentified payphone. And why they would have needed to return to the area of the mosque to
make a night-time call—for which, it is stressed, there are no records of calls from any unknown
numbers, such as from payphones—after Mr Abu Adass had already left, is inexplicable.

11642

Prosecution final trial brief paras 555-557, 760; see also Amended consolidated indictment, para. 29.
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6530. In closing arguments, Prosecution counsel posited, in response to Trial Chamber
questioning on this point, that the conspirators must have returned to the mosque area to use a
payphone to make the call. This was because in their eyes Mr Abu Adass needed to be seen as a
Sunni extremist who had been recruited and groomed in his local mosque, so it made perfect sense
to go back to the area and to make a payphone call from nearby. 11643
6531. This explanation may well be correct; a call may have been made from a payphone
somewhere near the Abu Adass home, and for these reasons. However, against this is that there is
no evidence of from where the call was made; there are no call data records of calls from a
payphone to the family home on that day. And Lebanese landline-to-landline call data records
were not generally available before 2006.
6532. The Trial Chamber accordingly cannot link Mr Oneissi’s mobile briefly connecting to the
COLA2 cell on the evening of Monday 17 January either with Mr Abu Adass’s reported
disappearance at least 36 hours earlier, or to a subsequent call to his home—the evidence for which
in any event comes from untested and contested Rule 158 statements.
6533. Analysing the totality of the calls between the two Green mobiles leads to the same
conclusion concerning the absence of context with any other evidence.
6534. There were eighteen calls between Green 071 and Green 023 between 13 October 2004
and Monday 7 February 2005. The longest was on Thursday 13 January 2005 and lasted nineteen
and a half minutes. Five of the eighteen calls occurred on Sunday 16 January 2005 and the last call
occurred on Monday 7 February 2005 early in the morning, at 00:34, when Green 300 called Green
023 for a 23-second call. Both mobiles were then in Dahyieh in southern Beirut.
6535. On Sunday 16 January 2005, Green 071 called Mr Badreddine’s Green 023 five times
between 06:19 and 09:00. Indeed this coincides with the time of the officially reported departure
of Mr Abu Adass for the last time from his home.
6536. However, neither Mr Oneissi’s mobile nor Mr Sabra’s attributed mobile were active that
day. If they participated in Mr Abu Adass leaving his home that day, how this was communicated

11643

Prosecution closing submissions, T. 14 September 2018, pp 25-26, in response to a question from Judge Braidy
as to why the alleged abductors had to return to the area of the Abu Adass home on 17 January 2005.
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to Mr Merhi, and presumably then in turn to Mr Badreddine as the pleaded coordinator of the
conspiracy, is unexplained. If it occurred as alleged, it may have been in person, but there is no
evidence of this.
6537. There is nothing connecting any of the three Accused to Mr Abu Adass leaving his home
that day. It therefore follows that there is nothing connecting Green 071’s calls to Mr Badreddine’s
Green 023 that morning with the disappearance, notwithstanding their temporal coincidence with
his leaving home for the last time.
6538. The evidence has not connected either Mr Oneissi or Mr Sabra to any activities concerning
Mr Abu Adass’s disappearance on Sunday 16 January 2005. Mere proximity to the mosque on
thirteen days in those two months, namely between Wednesday 1 December 2004 and Monday
17 January 2005—and then only by virtue of their mobiles connecting to cells providing coverage
to the mosque and adjacent areas, and assuming here that Mr Sabra was actually using Purple 018
on those days—without more, cannot establish their involvement in the disappearance.
6539. When the pleading regarding ‘Mohammed’ is taken from the equation—as a consequence
of the finding that the evidence does not prove that Mr Oneissi was ‘Mohammed’—all that remains
are the calls between Mr Merhi and Mr Oneissi and Mr Sabra’s shared mobile in the weeks before
Mr Abu Adass’s disappearance. Of itself, no matter how holistically the evidence is viewed, this
cannot provide sufficient proof of their involvement in the alleged abduction of Mr Abu Adass,
and certainly not for the pleaded purpose, namely of finding someone suitable to make a false
claim of responsibility.
6540. To complete the picture, there were also calls between Green 071 and Mr Badreddine’s
Green 023 on 6 November, 23 and 27 November 2004 and on Sunday 2 January and Thursday 20
January 2005.
6541. Prosecution counsel, in the opening statement in the case against Mr Merhi, argued that the
increase in communication between Mr Sabra and Mr Oneissi and the corresponding increase in
contact between Mr Merhi and Mr Sabra and Mr Oneissi is evidence that Mr Merhi ‘had taken
steps to assemble his team to advance the false claim of responsibility’. 11644

11644

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 45-47.
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6542. On Sunday 2 January 2005, at 19:18, Green 071 contacted Mr Badreddine’s Green 023
for a 38-second voice call.11645 Earlier that day, at 15:13, Mr Ayyash’s Green 300 had also called
Mr Badreddine’s Green 023.11646 As there was no Purple mobile activity near the area of the
mosque, and Green 071 had been inactive for the previous five days, Mr Platt concluded that this
call was pre-arranged and could not be an update call. Rather, it was consistent with the users of
these Green mobiles arranging a meeting.11647
6543. However, there is no evidence connecting these calls with anything related to Mr Abu
Adass, the mosque, anyone called ‘Mohammed’, Mr Abu Adass’s disappearance, the video—its
making, or its broadcast. Essentially, the calls are devoid of context when viewed singly and as a
whole. There is insufficient evidence linking this metadata with anything solid from which the
Trial Chamber can conclude that they were calls made by a command network coordinating the
claim of responsibility for the attack, which included abducting Mr Abu Adass for this purpose.
6544. The same holds in relation to Mr Merhi’s pleaded role in the dissemination of the false
claim of responsibility. The only evidence against him—once the evidence of the calls in the
previous period is taken from the frame—is of seven calls between Mr Merhi’s personal mobile
Purple 231 and Mr Sabra’s shared personal mobile Purple 018 on Monday 14 February 2005
between 14:03 and 17:24.
6545. Additionally, between 15:54 and 16:02 Mr Sabra’s shared Purple 018 was in contact five
times with Mr Oneissi on Purple 095, namely at 15:54, 15:58, 16:00, 16:01 and 16:02. In the last
two calls these mobiles were activating cell BNPI3, a cell closely adjacent to that providing the
predicted best server coverage to the tree near Al Jazeera where the video was placed.
6546. Al-Jazeera’s Beirut chief, Mr Ben-Jeddo, who spoke to the caller in each call, testified that
he spoke to three different people. The Trial Chamber, as is set out in detail above in analysing the

11645

Gary Platt, T. 8 February 2017, pp 22-24; exhibit P1205 (Call sequence table of Green 071), p. 8; exhibit P1211
(Call sequence table of Green 023), p. 3; exhibit P1782 (Narrative overview of telephone activity and relevant events),
para. 455; exhibit P1783 (Expert report of Gary Platt – Chronology), paras 470, 474. See also exhibit P1807
(Chronology PowerPoint presentation – 1 January 2005 to 17 January 2005), slides 71, 73.
11646
Gary Platt, T. 8 February 2017, pp 22-24; exhibit P1207 (Call sequence table of Green 300), p. 3; exhibit P1211,
p. 3.
11647
Gary Platt, T. 8 February 2017, pp 22-25.
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evidence related to the claim of responsibility, 11648 cannot conclude beyond reasonable doubt that
either Mr Oneissi or Mr Sabra put the video in the tree or made the calls to Al-Jazeera or Reuters.
Nor can it come to the same conclusion as to whether they were aware of the conspiracy—namely
to commit an act of terrorism with an explosive device with the aim of murdering Mr Hariri—
before the explosion occurred.
6547. Further, the Trial Chamber has concluded, at paragraphs 5560 to 5563, that the general
reliability of the cell site evidence for the afternoon of Monday 14 February 2005 had been
undermined as a result of the network congestion that occurred after the attack on Mr Hariri. This
has diminished the overall strength of the Prosecution’s evidence in relation to inferences that
could be drawn from the Purple mobile activity that afternoon.
6548. Again, Mr Merhi’s sole role in the conspiracy is connected with the false claim of
responsibility and coordinating Mr Oneissi and Mr Sabra. As the Trial Chamber is not satisfied
beyond reasonable doubt that that pair did any of the pleaded activities—namely, those connected
with Mr Abu Adass’s alleged grooming, luring, disappearance, alleged ‘abduction’ and subsequent
appearance on the broadcast video—it likewise follows that Mr Merhi cannot be found guilty of
coordinating those activities.
6549. Essential to this finding is the absence of context to the calls between Mr Merhi and
Mr Oneissi and Mr Sabra’s shared mobile on those days in December 2004 and January 2005 when
their mobiles were in contact. In light of these findings in relation to Mr Oneissi and Mr Sabra, the
Trial Chamber cannot be satisfied beyond reasonable doubt that Mr Merhi had the role alleged in
relation to Mr Abu Adass’s disappearance.
6550. The Trial Chamber therefore cannot find that Mr Merhi—or Mr Oneissi or Mr Sabra—
were conspirators under Article 270, nor, as the underlying evidence is the same, as accessories
under either Article 219 (4) or Article 219 (5), of the Lebanese Criminal Code. The accessory
liability is further set out in paragraphs 6892 to 6896 below.

See paras 4897-4904, 5853-5862. See further, chapter XIV ‘Legal findings on elements of the crimes and
Individual criminal responsibility’, (D) ‘Hussein Hassan Oneissi and Assad Hassan Sabra’, (3) ‘Findings on individual
criminal responsibility’, below.

11648
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6551. It follows that without such evidence, the Trial Chamber cannot find beyond reasonable
doubt that Green 071’s and Mr Badreddine’s calls related to Mr Abu Adass or the claim of
responsibility for the attack. Even if the Trial Chamber has incorrectly not found that Mr Merhi
was using Green 071, the result would be the same.
(f)

Whether Mustafa Amine Badreddine had a role in the conspiracy

6552. The Trial Chamber cannot make any findings as to Mr Badreddine’s role, if any, in
coordinating the claim of responsibility for the attack. It has received insufficient evidence to find
that Mr Badreddine was coordinating the claim of responsibility. How this impacts on the
remainder of the pleaded allegations that Mr Badreddine was the conspirator responsible for
coordinating the entire assassination plot is analysed below.
6553. The Prosecution, as noted above, argues that the level of sophistication, detailed planning
and commitment involved in the attack means that it could only have resulted from a conspiracy
to commit a terrorist act by means of an explosive device, led by a sophisticated military actor.
That actor was Mr Badreddine, by virtue of his senior role in Hezbollah.
6554. The evidence against Mr Badreddine consists essentially of three threads of proof. The first
is his use of Green 023 in the three-member Green network and his role, which is described by the
Prosecution as its commander/coordinator. This evidence comes from a combination of call data
records and Prosecution expert opinion evidence. 11649 This is analysed below in detail.
6555. The second is of the so-called hierarchical call flows involving calls to and from Green 023
and Mr Ayyash’s Green 300, which, the Prosecution states accord with reporting and instructing,
and as analysed above in relation to the claim of responsibility, a similar calling pattern with Mr
Merhi. This too is a combination of call data records and expert opinion evidence. The third thread
is knowledge of who Mr Badreddine was, as a senior Hezbollah official.
6556. Judge Braidy disagrees with the Trial Chamber in its proceeding to analyse and make legal
findings on whether Mr Badreddine had a role in the conspiracy. This is because he is no longer
an Accused in this case. She has appended to the judgment a dissenting opinion on this issue.

11649

Essentially, that of Mr Philips and Mr Platt. Mr Donaldson’s evidence was analytical overview opinion evidence.
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i.

Mustafa Badreddine and Hezbollah

6557. The evidence in this third category comes from information released by Hezbollah after
Mr Badreddine’s reported death in May 2016. Under the heading, ‘Relationship with Hezbollah &
Badreddine with Hezbollah’, the Prosecution in its final trial brief argues that Mr Badreddine was
‘an experienced operative with the necessary skills, knowledge and ability to train others in the
sophisticated preparation and execution of the Attack’. 11650 The Prosecution argued that he ‘was a
senior military commander of vast experience and importance in Hezbollah and the history of the
Resistance movement’.11651
6558. The evidence supporting this is that of Hezbollah’s Secretary-General, Mr Hassan
Nasrallah, describing Mr Badreddine as a military leader in confronting Israel in the war in July
2006. And that ‘among his achievements was dismantling the networks of collaborators with the
“Israeli” enemy in 2008 and the years that followed’. Further, he ‘was in charge of leading and
commanding the Hezbollah military and security units inside Syrian territories’ after Hezbollah
entered the conflict in Syria. This would have been from 2011.
6559. An Al-Manar television commemoration stated that Mr Badreddine had assumed the
‘leadership of the Military Central Command in Hezbollah’ in 1995, was a military leader in July
2006 and by 2016 commanded Hezbollah military and security units in Syria. 11652
6560. Contradictory information however was given on Alahed’s website, stating that his
leadership role began in 1992 (not 1995) when he ‘became in charge of the Central Military Unit
Command, and built formations and sat out military plans’. Further, Mr Badreddine ‘planned many
of heroic and martyrdom operations and especial operations such the assault on hostile positions,
planting explosive and clashes, which forced the Zionist occupier to withdraw in 2000’. His part
in the conflict in July 1993 was said to have been significant in that he ‘played a prominent role in
facing the aggression in July 1993 and forced the enemy’s Prime Minister Rabin, at the time to

11650

Prosecution final trial brief, para. 321.
Prosecution final trial brief, para. 317. In admitting the evidence, the Trial Chamber held that the evidence went
to ‘Mr Badreddine’s position as a senior Hezbollah military commander and his military operational history, which
the Prosecution claims can support the inference that he had the ability to orchestrate an operation like the 14 February
2005 attack’; Decision admitting documents on the death of Mr Badreddine, para. 27. In finding it admissible, the
Trial Chamber did not determine how it could be used.
11652
See para. 744.
11651
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admit defeat by Hezbollah’. And in 1996, ‘during the aggression of the Grapes of Wrath, he
established the foundations for a new stage which made the world recognise the legitimacy of
resistance and its right to defend its territory’.
6561. The Trial Chamber, though, received no other evidence of Mr Badreddine’s activities nor
of his leadership experience or capacities in 2004 and 2005—namely, the period relevant to the
amended consolidated indictment—other than general assertions of his overall utility to the
resistance.
6562. That Hezbollah sent fighters into Syria to assist President Al-Assad in the conflict there
from 2011 onwards is well-known and undisputed. The Trial Chamber has no reason to disbelieve
that Mr Badreddine was one of these fighters, nor that he was a senior Hezbollah official who had
some command role in Syria between 2011 and 2016. However, the evidence of his role as a
commander in 2004 to 2005 is not strong.
6563. The two news outlets referred to directly above, Al-Manar and Alahed, gave different dates
for his alleged promotion to Hezbollah’s Central Military Unit Command, either 1992 or 1995,
and there is no evidence of what his role was in this body, or indeed if that information is correct.
6564. Moreover, the Trial Chamber is cognisant that an element of propaganda may have been
present in how Mr Badreddine’s achievements were extolled in relation to what occurred in 1993
and 1996. His contribution to both campaigns have been presented in a manner that make them
appear singular.
6565. With this in mind, the Trial Chamber thus has to carefully assess whether Mr Badreddine’s
alleged command role has for some reason been embellished. If Mr Badreddine were the acclaimed
military commander presented by Hezbollah, his reported death in May 2016 near Damascus may
have represented a setback for Hezbollah’s operations. To motivate its supporters, Mr
Badreddine’s achievements may have been presented in a glowing light, even to the point of
overstating them.
6566. Essentially, though, the evidence about Mr Badreddine’s precise role in Hezbollah at the
time relevant to this case and whether it involved military command, is unclear. Thus, the Trial
Chamber has no reliable evidence that Mr Badreddine had a command role in 2004 or 2005. He
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may have but what it was and how much experience he had, relevant to the pleaded allegations in
the amended consolidated indictment, is not in evidence.
6567. It is also useful to approach this issue by analogy with international criminal law cases that
have alleged the criminality of military commanders. These typically fall into three categories. The
first is via command responsibility where the commander is accused of having individual criminal
responsibility for the actions of subordinates in failing to either prevent or punish their criminal
acts.11653 The second is of participation as a commander by ordering or directly participating in the
crimes alleged.11654 The third is of aiding and abetting the crimes of others, such as by not
preventing crimes occurring—which rises to this level—or facilitating their commission, for
example by supplying materiel and personnel to units known to be breaching international
humanitarian law.11655
6568. To prove these crimes, the commander’s precise role, either de jure or de facto, has to be
pleaded and established. This is normally through proving the indicia of command, such as through
lines of subordination and orders that are issued and obeyed. Strict proof of these matters is
required.
6569. While this is not such a case, and Mr Badreddine was not alleged to have incurred criminal
responsibility by virtue of his role as a military commander, the Prosecution’s final trial
submissions are tantamount to alleging Mr Badreddine’s culpability as being at least in part based
upon who he was alleged to be. That he was a long-standing senior Hezbollah military commander
is asserted in the sub-heading to the final trial brief of ‘A. The Commander of the Network co-

ordinating the Preparation for and Attack on Hariri, Mustapha BADREDDINE was a
Hezbollah Military Commander’.11656
6570. Further, it explains ‘how the person leading the operation at the apex of the Green Network,
BADREDDINE, had the capabilities to carry out such a carefully orchestrated attack’.11657

For example, Hadžihasanović and Kubura Appeal Judgment; Halilović Appeal Judgment.
For example, Prlić and others Appeal Judgment; Popović and others Appeal Judgment.
11655
For example, Perišić Appeal Judgment; Taylor Appeal Judgment.
11656
Prosecution final trial brief, sub-heading under, IV. RELATIONSHIP OF ACCUSED & BADREDDINE
WITH HEZBOLLAH.
11657
Prosecution final trial brief, para. 341.
11653
11654
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Nevertheless, reliable evidence of this is lacking at the relevant time, namely, in late 2004 and
2005 when he was allegedly coordinating the activities of the conspirators to Mr Hariri’s death.
6571. Thus, if the allegations of who Mr Badreddine was in the sense that he was a senior
Hezbollah military commander, are taken out of the equation, the Trial Chamber is left only with
the alleged Green command network, and a number of calls between Mr Badreddine and Mr
Ayyash—but without evidence of their content. This of course raises the fundamental question of
the strength of the case against Mr Badreddine’s alleged participation as a co-conspirator absent
any probative evidence of who he was alleged to be in 2004 and 2005. Without it, only a series of
calls between Green mobiles remains.
6572. A domestic criminal law analogy could assist in analysing this. Such a parallel could be of
a bank robbery where a lone fully masked and heavily disguised armed robber enters and robs a
bank.
6573. Cell site evidence reveals calls between two people, one of whom is a known and convicted
bank robber, including on the day of the robbery, from that known robber to someone whose
mobile is connecting to a cell covering the bank just before the robbery. The two are using mobiles
that only communicate with each other in the week before the robbery and are never used again
after the robbery. The case rests solely on three factors: namely, the metadata in the form of call
data records establishing calls between a mobile near the bank when the robbery occurred and the
known bank robber, but without call content; that the second person is a known robber; and a weak
description of the masked robber from those in the bank. To this could be added a series of
robberies displaying exactly the same calling patterns.
6574. Obviously, neither person could be convicted on these facts if they were charged with
committing just one robbery, without evidence of the patterns emerging from the other robberies
and calls. If they were charged with committing multiple robberies, it would be based on the
patterns of communication coinciding with the robberies. If the court did not permit the evidence
that one was a convicted armed robber—as it would normally not, absent a compelling exception
such as its use as similar fact or propensity evidence—the evidence against the suspects would be
reduced to the pattern of the content-less mobile calls, and a weak description of the armed robber.
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6575. The obvious question would be of how that person could be convicted, without more, of
participating in a conspiracy to rob the bank. On that evidence, which is of course circumstantial,
a trier of fact would surely have to have a reasonable doubt as to whether either was an actual
criminal participant in the robberies, no matter how suspicious the mobile telephone activity was.
6576. To return to Mr Badreddine’s situation: if he had indeed been a senior Hezbollah military
commander at the relevant time, he would undoubtedly have had access to resources that an
‘ordinary’ criminal would not have had, that could have facilitated the planning, directing and
executing of such a large-scale attack. If this is correct, it may have included an extensive
experience of military leadership and, at least potentially, access to a large quantity of militarygrade explosives, such as those used in the attack. However, again, reliable evidence of this is
lacking for 2004 to 2005. For this reason, the Trial Chamber cannot find that Mr Badreddine had
to have been a conspirator at that time based in part upon his known activities as a senior Hezbollah
military commander with extensive military leadership experience and presumed access to RDX.
Further, the Trial Chamber received no evidence as to the provenance of the RDX used in the
attack.
ii.

Mr Badreddine’s Green network activity

6577. The alleged hierarchical call flows in combination with the use of a closed network,
restricted on the Prosecution’s pleading to three people, Mr Badreddine, Mr Ayyash and Mr Merhi,
using their Green mobiles, is the other major strand in the Prosecution’s case that Mr Badreddine
coordinated the operation to assassinate Mr Hariri.
6578. The following calls may be examples of hierarchical call flows; the Prosecution’s cell site
expert Mr Philips testified that some of these were hierarchical, and the Prosecution made
submissions to this effect about some of them.
6579. They must of course be analysed in their totality to ascertain whether patterns emerge from
which findings beyond reasonable doubt may be made of Mr Badreddine’s involvement:

•

Tuesday 18 January 2005: on that day, Mr Hariri was at home at Quraitem Palace all day.
At 16:49, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300, which activated
PORT3, north-east of Parliament, for 22 seconds. Seven minutes later, at 16:56, Mr
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Ayyash’s Blue 233 called Blue 501 for 58 seconds. Blue 233 connected to CoastRoad_C.
Blue 501—described as the ‘Blue base’ mobile—activated Sfeir_B. At 17:07, Mr
Badreddine’s Green 023 called Mr Ayyash’s Green 300 for 68 seconds. Both mobiles
activated PORT2, east of the Parliament;
o

The Prosecution submitted that the two met at that time. Mr Platt thought that they
had met in the port area.11658 He relied on the sequence of calls showing one user
travelling to the area and then the other; the silence of the mobiles attributed to
them shortly after they both connected to PORT2; that Mr Badreddine’s personal
mobile 633 was turned off; the absence of further calls between Green 023 and
Green 300 on 18 January 2005; and the significance of the location; 11659

•

On Wednesday 19 January 2005, Mr Hariri was at Quraitem Palace all day. In the early
hours of the morning, at 00:09 and 00:11, Mr Ayyash’s Blue 233, activating cells in south
Beirut, called Blue 742, which connected to cells between Beirut and the Syrian border. At
00:26, Blue 742, activating another cell along the same route, called Mr Ayyash’s Blue
233 for 13 seconds. Thirty-three minutes later, at 00:59, Mr Ayyash’s Green 300 called Mr
Badreddine’s Green 023 for two minutes and 20 seconds. Six minutes later, at 01:05, Green
023 called Green 300 for just over a minute and a half. For both of these calls, Green 300
connected to a cell in south Beirut and Green 023 connected to cells near Jounieh;
o

The Prosecution submits that Blue 742 went to Anjar and that Mr Ayyash took a
unique interest in this journey;

•

At 15:25 that day, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300 for 12
seconds; both mobiles activated cells in south Beirut. At 15:28, Mr Ayyash’s Blue 233,
activating a cell in southern Beirut, called Blue 501—described as the ‘Blue base’
mobile—for 12 seconds. At 15:33, Mr Ayyash’s Blue 233 called Blue 864 for a minute
and 42 seconds. Blue 233 activated a cell in south Beirut and Blue 864 activated a cell near
the airport;

11658

Exhibit P1782, para. 10 (pp 198-199); Gary Platt, T. 15 February 2017, p. 33, T. 16 February 2017, pp 29-30, 34,
37-38.
11659
Exhibit P1782, para. 10 (pp 198-199); Gary Platt, T. 16 February 2017, p. 37.
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o

The Prosecution submits that this hierarchical call flow occurred on the first day
when Blue 864 used cells in an industrial area east of the airport; 11660

•

On Tuesday 25 January 2005, Mr Hariri was at Quraitem Palace all day. At 14:59,
Mr Ayyash’s Blue 233, activating Sfeir_A in south Beirut, called Blue 610, which
connected to MAARAD2 in Tripoli, for a minute and a half. At 15:10, Mr Ayyash’s Green
300 called Mr Badreddine’s Green 023 for one minute and 21 seconds. Both mobiles were
in south Beirut;
o

•

The Prosecution ties these calls to the purchase of the Mitsubishi Canter;

On Friday 28 January 2005, Mr Hariri remained at Quraitem Palace. At 14:14,
Mr Ayyash’s Green 300 called Mr Badreddine’s Green 023 for just over a minute. Green
300 connected to MOSBEH2 near Zouk-Mosbeh and Green 023 connected to TRIANO1,
between Beirut and Zouk-Mosbeh. Three minutes later, Mr Ayyash’s Red 741 activating
MOSBEH2, called Subject 9’s Red 652 for 57 seconds, with Red 652 connecting to
FARAYA2 in the Faraya area. At 16:25, Green 023 called Green 300 for 35 seconds.
Mr Ayyash’s Green 300 activated NDU2, near Zouk-Mosbeh just north of Beirut. At
16:27, his Red 741, still connecting to NDU2, called Subject 6’s Red 678 for 58 seconds.
At 16:46, Mr Ayyash’s Red 741, connecting to a cell west of Zouk-Mosbeh, called Red
678, which activated RAOUCH3 near Quraitem Palace, for 19 seconds. Two minutes later,
at 16:48, Mr Ayyash’s Green 300, connecting to MOSBEH2 in the Zouk-Mosbeh area,
called Mr Badreddine’s Green 023 for 20 seconds;
o

In the Prosecution’s view these calls were linked to surveillance of the route
between Quraitem Palace and Faqra Villa;

•

On Monday 31 January 2005, Mr Hariri visited the Higher Shiite Council between 11:00
and 11:45. Just before his departure from Quraitem Palace, Subject 6’s Red 678 and
Subject 8’s Red 893 were in contact connecting to cells covering the palace at 09:54. At

11660

In closing submissions, Prosecution counsel submitted that Blue 742’s activity on 18 January 2005 in the Anjar
area and in the area described as ‘East of Airport’ is evidence of the Blue mobile network’s covert conduct, but it does
not seek positive findings on these non-material facts, Prosecution closing submissions, T. 14 September 2018, pp 1214.
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10:54:10, Mr Ayyash’s Red 741 called Red 636 for 36 seconds with both connecting to
PORT2.

Immediately

afterwards,

at

10:54:54,

Mr

Ayyash’s

Green

300

called

Mr Badreddine’s Green 023 for 17 seconds. At 11:13, Mr Badreddine’s Green 023,
connecting to ZOUKAK1, located between Parliament and the crime scene, called
Mr Ayyash’s Green 300 connecting to SABRA3, near the Higher Shiite Council, for 23
seconds. At 11:16, Mr Ayyash’s Red 741, activating SABRA3, called Subject 8’s Red 893
in the same cell for nine seconds;
o

•

The Prosecution made no submissions that these were hierarchical;

At 11:44, Mr Badreddine’s Green 023, called Mr Ayyash’s Green 300 for just over a
minute with Green 023 activating ZOUKAK1 and Green 300 still connecting to SABRA3.
Four minutes later, at 11:48:11, Mr Ayyash’s Red 741, activating SABRA3, called Subject
5’s Red 636, activating ETOILE1 near Parliament, for 14 seconds. At 11:48:45,
Mr Ayyash’s Green 300, still connecting to SABRA3, called Green 023, which activated
ZOUKAK1, for 10 seconds. A minute later, at 11:50, Green 023 called Green 300 for 19
seconds. Green 023 connected to PHENMB1 near the crime scene. Green 300 connected
to GHOBAI3, which was north of SABRA3. At 11:51, Mr Ayyash’s Red 741 called
Subject 9’s Red 652 for 11 seconds. Red 741 connected to PINS2, north of GHOBAI3.
Red 652 activated SODECO3, further north;

•

At 11:55, Mr Badreddine’s Green 023, activating MRAICI2, which was west of the crime
scene, called Green 300 for 26 seconds. Mr Ayyash’s Green 300 connected to BASTA1,
which was next to SODECO3 in the direction of Quraitem Palace. At 11:56, Mr Ayyash’s
Red 741 called Subject 5’s Red 636 for 38 seconds. Red 741 activated BASTA3, which
was next to BASTA1, again in the direction of Quraitem Palace. Subject 5’s Red 636
connected to ZOUKAK1. At 12:03, Subject 6’s Red 678, activating CARLTO3 in northwest Beirut, called Mr Ayyash’s Red 741 for 23 seconds, with Red 741 connecting to
KRAYTM1, next to Quraitem Palace. At 12:04, Mr Ayyash’s Green 300 called
Mr Badreddine’s Green 023 for 42 seconds. Green 300 connected to RAOUCH1, next to
Quraitem Palace. Green 023 connected to OUZAI1, north of the Higher Shiite Council;
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o

The Prosecution seeks to tie these calls to surveillance of Mr Hariri’s journey from
the Higher Shiite Council to Quraitem Palace. Mr Platt concluded that the seven
calls between Green 300 and Green 023 during this short period were consistent
with Green 023 getting information from Green 300 regarding the security detail’s
movements, and whether it was heading toward Mr Ayyash’s location; and

o

After the 11:54 call, when it had become clear that the convoy would not travel to
Parliament, Mr Badreddine’s Green 023 started moving toward southern
Beirut.11661 According to Mr Platt, on this day, Mr Ayyash and Mr Badreddine
wanted to gather first-hand detailed observations of the security detail’s behaviour,
in order to make decisions about the eventual attack; 11662

•

On Thursday 3 February 2005, Mr Hariri visited Mufti Qabbani between 13:18 and
13:51 and then lunched with Deputy Prime Minister Fares on his yacht at the St Georges
Marina at 14:00. At 15:43, Mr Ayyash’s Red 741, connecting to MRAICI2, west of the
crime scene, called Subject 5’s Red 636 at SIMON3, in west Beirut, for just under two
minutes. A minute later, at 15:44, Mr Ayyash’s Green 300, activating MRAICI2, called
Mr Badreddine’s Green 023, for 23 seconds, connecting to the same cell;
o

The Prosecution submits that these calls relate to surveillance of Mr Hariri during
his journey from the St Georges Marina to Quraitem Palace;

•

On Tuesday 8 February 2005, Mr Hariri went to the Parliament at midday, leaving at
13:25 and returning to Quraitem Palace at 13:39. At 13:39, Subject 5’s Red 636 called Mr
Ayyash’s Red 741 for 25 seconds. Subject 5’s Red 636 activated MRAICI2, west of the
crime scene. Red 741 activated MANARA2, in north-west Beirut along the coastal road.
A minute later, at 13:40, Mr Ayyash’s Green 300, connecting to MANARA2, called Mr
Badreddine’s Green 023 for 67 seconds, connecting to ROUEIS3 in south Beirut;

11661
11662

Gary Platt, T. 23 February 2017, pp 90-91.
Gary Platt, T. 23 February 2017, pp 83-84.

Case No. STL-11-01/T/TC

2145 of 2642

18 August 2020

R334131

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

o

The Prosecution submits that was a rehearsal of the attack and the hierarchical call
flow was linked to surveillance of Mr Hariri’s journey from Parliament to Quraitem
Palace;

•

On Friday 11 February 2005, Mr Hariri was at home at Quraitem Palace receiving
visitors. From just before midday there was Red network activity near Quraitem Palace,
including Mr Ayyash’s Red 741. At 12:45, Mr Ayyash’s Green 300, activating PORT3
east of Parliament, called Mr Badreddine’s Green 023 for 49 seconds. Green 023 activated
ROUEIS3 in south Beirut. At 12:46, Mr Ayyash’s Red 741, activating PORT3, called
Subject 6’s Red 678, which connected to TOURBO3, in Tripoli for just under two minutes;
o

Mr Philips identified these calls as a hierarchical call flow but the Prosecution made
no submissions about this;

•

On Saturday 12 February 2005, Mr Hariri visited the Sacré Cœur Church at around 10:48
for twelve minutes. At 10:49, Mr Ayyash’s Red 741, activating HOTELD2, north of the
church, called Subject 9’s Red 652, which activated MPT2, next to the church, for just
under a minute and a half. At 10:51, Mr Ayyash’s Green 300, activating SASSIN1 in northeast Beirut, called Mr Badreddine’s Green 023;
o

The Prosecution submits that this hierarchical call flow is linked to the surveillance
of Mr Hariri at the church;

•

Several hours later, at 14:27, Subject 5’s Red 636, connecting to FARAYA1, called
Mr Ayyash’s Red 741, which connected to MOSBEH2 in the Zouk-Mosbeh area, just north
of Beirut, for 40 seconds. At 14:28, Mr Ayyash’s Green 300, activating the same cell,
called Mr Badreddine’s Green 023, in ROUEIS3 in south Beirut, for 33 seconds;
o

Mr Philips thought that this was a hierarchical call flow, but the Prosecution made
no submissions about it;

•

At 15:47, Mr Badreddine’s Green 023 called Mr Ayyash’s Green 300, which activated
RIMAL1 west of Zouk-Mosbeh, for 35 seconds. At 15:48, Mr Ayyash’s Red 741 called
Subject 6’s Red 678 for 28 seconds. Red 741 activated MOSBEH2 and Red 678 activated
MANARA2, in north-west Beirut;
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o

Mr Philips testified that this was hierarchical but the Prosecution made no
submissions about it;

•

At 17:07, Mr Ayyash’s Green 300, connecting to RIMAL1 west of Zouk-Mosbeh, called
Mr Badreddine’s Green 023, which activated GHAZIR2, near Jounieh. The call lasted 29
seconds. Two minutes later, at 17:09, Mr Ayyash’s Red 741 called Subject 5’s Red 636 for
55 seconds. Red 741 activated MOSBEH2, and Red 636 connected to FAYTRO1, near
Faraya. At 17:10, Red 741, still activating MOSBEH2, called Subject 7’s Red 946, which
also connected to MOSBEH2, for 25 seconds;
o

According to the Prosecution these calls relate to the surveillance of the route from
Quraitem Palace to Faqra Villa;

•

On Monday 14 February 2005, at 11:57, Subject 5’s Red 636 called Mr Ayyash’s Red
741, in the area of the crime scene on the PHENMB1 cell for 50 seconds. Red 636 was
south of the crime scene in the area of the Suleiman Frangieh tunnel, using the ZOUKAK2
cell at the start of the call and the PHENMB1 cell at the end of the call;
o

Mr Platt considered that Subject 5’s Red 636’s movements were consistent with the
mobile travelling from the south northwards through the tunnel, in tandem with the
Mitsubishi Canter’s direction of travel;

•

Immediately after, Green 300 and Green 023 were used for the last time when Mr Ayyash’s
Green 300 called Mr Badreddine’s Green 023 at 11:58 for 14 seconds, connecting to the
PHENMB1 and MRAICI1 cells. The PHENMB1 relay cell mast was approximately 100
metres from the crime scene, while the predicted best coverage area of MRAICI1 was less
than 30 metres away from it; and

•

At 12:04, Mr Ayyash’s Red 741, connecting to ZOUKAK1, called Subject 7’s Red 946,
which also connected to ZOUKAK1, for 14 seconds. Forty-five minutes later, between
12:49 and 12:50, Mr Hariri’s convoy left the Parliament taking the coastal route to
Quraitem Palace, arriving at the crime scene where the explosion occurred at 12:55:05.
o

The Prosecution submits that these described calls relate to the Mitsubishi Canter’s
arrival at the crime scene.
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6580. From these call flows the Trial Chamber can conclude that Mr Ayyash and Mr Badreddine
were in regular contact on their Green network mobiles during the indictment period—and for a
period before—but for calls of a very short duration. Here, the Trial Chamber stresses that it has
no direct evidence of what was said, and can only attempt to draw inferences from the surrounding
circumstances as to why and about what the two were communicating. It also has no evidence of
any meetings between any conspirators, or how or when they met, nor of what may have been said.
6581. There are two further calls that the Prosecution alleges had a hierarchical function; the first
is before the pleaded indictment period:

•

On 30 September 2004, at 22:19, Mr Ayyash’s Green 300 called Mr Badreddine’s Green
023 for 21 seconds. Mr Ayyash’s Green 300 connected to SFEIR2 in southern Beirut. Mr
Badreddine’s Green 023 activated GANOUM3, which was also in southern Beirut. Less
than a minute later, Mr Ayyash’s Yellow 294, connecting to SFEIR2, called Yellow 024,
which activated Bir_Abed_C, for 23 seconds;
o

The Prosecution submits that this call occurred on the eve of the attack on
Mr Marwan Hamade on 1 October 2004, but makes no specific submissions linking
the calls to this event. It argues that this hierarchical call flow occurred within hours
of Mr Ayyash joining the Green mobile network, which demonstrates his role as
the lead coordinator of the covert networks; and

•

On Tuesday 28 December 2004, Mr Hariri was at Quraitem Palace. At 13:11, Yellow 457
called Mr Ayyash’s Yellow 294 for 24 seconds. Yellow 457 activated TRIPOL2, which
was in the area of the Nejmeh cell shop in Tripoli. Yellow 294 activated PORT1, which
was north-east of Parliament. At 13:14, Mr Ayyash’s Green 300, connecting to PORT1,
called Mr Badreddine’s Green 023, which activated ROUEIS3 in southern Beirut;
o

The Prosecution submits that these calls relate to the purchase of the Red SIM cards.

6582. The Trial Chamber can draw no conclusions about the first of these two calls, on

30 September 2004, as its context is uncertain even when considered in the totality of the evidence
of all the Green network calls. Of the second, on Tuesday 28 December 2004, the Trial Chamber
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cannot positively find that the Red SIM cards were bought on that day, meaning that no inferences
in that respect can be drawn from this sequence of calls.
6583. To connect Mr Badreddine to the conspiracy to commit the terrorist act and to murder Mr
Hariri, the Trial Chamber must be satisfied beyond reasonable doubt that the only conclusion
available from the evidence is that Mr Badreddine had both the mens rea and the actus reus to
commit the crimes charged. Such a finding would not of course be one of finding Mr Badreddine’s
guilt beyond reasonable doubt as he is no longer an accused person.
6584. The Trial Chamber has already positively decided that it could make findings on
Mr Badreddine’s pleaded role as an unindicted co-conspirator. From 11 July 2016, when the Trial
Chamber, on the Appeals Chamber’s order, terminated the case against Mr Badreddine, he has not
been an accused in the proceedings facing criminal charges before the Special Tribunal. 11663
6585. In the decision terminating those proceedings, the Trial Chamber held that international
criminal law principles and practice permit the Prosecution to plead and lead evidence of the
conduct of deceased or unindicted alleged accomplices. Furthermore, as a general principle of
pleading indictments in international criminal law, the Prosecution must plead the identity of
known alleged co-conspirators. Where the participation of more than one person is a legal
requirement for conspiracy, international criminal procedural law indisputably allows a court to
accept the pleading of the name and role of the unindicted and to hear evidence and make findings
in relation to them. Any findings will be binding only in relation to the individual criminal
responsibility of the four Accused, thus any potential findings concerning Mr Badreddine’s alleged
role would be factual, limited to the confines of the case and having no legal impact upon his
‘interests’.11664
6586. The Trial Chamber based its findings on the case law of the ICTY, ICTR, SCSL, and of
the Nuremberg and Tokyo tribunals. Those international criminal courts and tribunals allowed the
names of deceased alleged accused in indictments alleging their (uncharged) criminal conduct.

11663

Decision amending the consolidated indictment, paras 24-25, based on the Appeals Chamber’s three-two majority
decision on the issue, substituting its own final decision for that of the Trial Chamber’s interim decision.
11664
Decision amending the consolidated indictment, paras 37-38, 44, 46-47.
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6587. At the ICTY, for example, the names and alleged roles of unindicted individuals and
deceased accused were pleaded in indictments in cases alleging their participation in joint criminal
enterprises.11665 In

Prlić and others the

Trial Chamber made findings about the role in the joint

criminal enterprise of three deceased senior Croatian officials and one deceased Bosnian-Croat
official, whose role was pleaded in the indictment.11666 In a post-conviction interlocutory appeal
in that case, the ICTY Appeals Chamber held that findings of criminal responsibility were binding
only upon the accused in a specific case and that since the Croatian officials found to have been
members of the joint criminal enterprise were not indicted or charged, their presumption of
innocence was not impacted.11667
6588. The ICTR also permitted the names of deceased co-conspirators in indictments where the
accused and others were alleged to have engaged in a conspiracy to commit genocide. In Karemera
and Ngirumpatse, the ICTR also described and made findings on the acts and conduct of deceased
co-conspirators.11668 Similarly, the SCSL, in Fofana and Kondewa, made multiple adverse
findings of fact concerning the acts and conduct of the co-accused Sam Hinga Norman, who had
died between the close of evidence and the rendering of the judgment, including that he had
ordered the commission of crimes.11669 At the ICC, in Ongwen, in the context of co-perpetration,
a deceased co-accused, Raska Lukwiya, was referred to in the document containing the charges
and in decisions confirming the charges against Mr Ongwen.11670
6589. International standards on human rights, in light of which the Trial Chamber must interpret
the law, neither prohibit a criminal court from hearing evidence concerning the actions of a
deceased or unindicted person, nor from naming that person in a charging document, nor from
using their name in the proceedings. International human rights law also does not prevent a court
from hearing evidence of the actions of an unindicted co-perpetrator or using it against the accused
Such as in the Prlić and others, Brđanin, Šešelj, Karadžić, Mladić and Haradinaj and others indictments.
These were the late Croatian President Franjo Tuđman, the Croatian Defence Minister Gojko Šušak, the Chief of
the Croatian Army Main Staff, General Janko Bobetko and the president of the self-proclaimed breakaway republic
of Herceg-Bosna in Bosnia and Herzegovina, Mate Boban, Prlić and others Indictment.
11667
Prlić and others appeal decision on Croatia’s amicus curiae application, para. 9.
11668
Karemera and Ngirumpatse trial decision on indictment and evidence after co-accused’s death, paras 11, 14;
Karemera and Ngirumpatse appeal decision on indictment and evidence after co-accused’s death.
11669
Fofana and Kondewa Trial Judgment, paras 722, 724, 736, 738-739, 743, 765 (iv), 766, 782, 809 (i) and (v), 812,
849.
11670
ICC, Prosecutor v. Ongwen, ICC-02-04-01/15, Prosecution's Submission of the Document Containing the
Charges, the Pre-Confirmation Brief, and the List of Evidence, Annex A, Document Containing the Charges, 21
December 2015 (public redacted version filed 22 December 2015), para. 15; Ongwen confirmation decision para. 66.
11665

11666
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persons before the court. It does not prohibit a court from making findings in a judgment about the
role of an unindicted person in a criminal enterprise.11671
6590. Using these guiding principles, the Trial Chamber decided that it could make factual
findings concerning Mr Badreddine even after his reported death insofar as it affects factual and
legal findings against the Accused.
6591. The core Prosecution allegation is that the Green network operated as a command mission
network with Mr Badreddine at its peak; that in effect he was the main conspirator. On one hand,
the case is that Mr Badreddine is directing the three-part operation, namely the purchase of the
Canter, the assassination of Mr Hariri and the claim of responsibility. While conversely, the other
two are using their Green mobiles to communicate relevant information to him about these strands
of the case, thus presumably permitting him to make informed decisions about directing the
operation.
6592. Thus, to be satisfied beyond reasonable doubt that that was indeed what was occurring—
and that no other reasonable conclusion is available from the evidence—the Trial Chamber must
connect each of the calls, individually and together, to evidence of what was occurring when the
calls were made. The Trial Chamber must do this to provide context and hence a reason—and in
the absence of any call content—for the calls. The Trial Chamber cannot speculate; the inference
must be the only one reasonably available from the evidence.
6593. The Trial Chamber must therefore examine the calls, whether hierarchical or otherwise,
individually and in the context of every other call. Context is all important, as the essence of the
Prosecution’s case of Mr Badreddine’s, Mr Ayyash’s and Mr Merhi’s involvement in the
conspiracy charged is of hierarchal call flows in which Mr Badreddine is directing the purchase of
the Canter, the assassination of Mr Hariri and the claim of responsibility. Without these call flows
there would only be calls between the three mobiles, seemingly operating as a closed network. It
is only from the overall patterns of calls that the Trial Chamber could draw any inferences as to
their context and hence about what the callers were communicating.

11671

See generally, Decision amending the consolidated indictment.
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6594. Indeed, the Prosecution’s lead counsel described them as a ‘key theme in the case’,11672
and the ‘most clear reflection of the roles’ attributed to Mr Ayyash and Mr Merhi, submitting that:
The most clear reflection of the roles which the Prosecution attribute to Mr. Ayyash and
Mr. Merhi comes in the so-called Green-coloured phone hierarchal call flows. You see
those repeated throughout the evolution of the narrative of the Prosecution case, and it
occurs with each and every coloured phone right through to the Purple Phones. By that, I
mean this: You will see a call coming in for Mr. Badreddine, the overall overarching
principal conspirator. He will call Mr. Ayyash at a certain time. And then Mr. Ayyash will
lift up his other phone once that call is finished, and sometimes towards the end of the call
while it's still operating, and then call a Yellow Phone holder, a Blue Phone holder, and
Red Phone holder. And you see those sequences repeated, but not just repeated, but at key
11673

times.

6595. But patterns need context; they must connect to something concrete. The Prosecution’s
evidence consists only of metadata in the form of call data records, extracted into readable call
sequence tables, approximating the location of a mobile when in a call. These must be considered
in tandem with, and connected to known provable events, such as Mr Hariri’s movements, Mr Abu
Adass’s disappearance, the purchase of the Canter and the calls to Reuters and Al-Jazeera. To find
the connection, and hence to determine the existence of a conspiracy and who was participating in
it, the Trial Chamber has carefully analysed the Green network calls.
6596. The evidence establishes that the three Green mobiles were operational for 42 days between
13 October 2004 and Monday 14 February 2005 and that they were in communication on 39 days
and active on 41 days of this period.11674

11672

Prosecution closing submissions, T. 11 September 2018, p. 33, ‘The evidence reflects that, like Ayyash, Merhi
used the Green Network to report to Badreddine on the progress of the false claim and to be directed on it, especially,
you’ll remember, at key moments, such as the days leading up to the abduction of Ahmad Abu Adass, the GreenPurple call flows, you’ll recall, which reflect the preparation and the oversight of Badreddine through Merhi to Oneissi
and Sabra. A compelling pattern reflected across the entire plot, because, of course, Ayyash had similar call flows
from Green to Red, Green to Yellow, Green to Blue, all at key moments of the plot. That’s a key theme in the case.’
11673
Prosecution closing submissions, T. 13 September 2018, p. 91.
11674
See para. 2203; see also chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on
Monday 14 February 2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20
October 2004 to Sunday 13 February 2005’, (3) ‘The day of the attack—Monday 14 February 2005’.
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6597. There were nine calls between Mr Badreddine and Mr Ayyash between 20 October and 10
November 2004. There were four calls on the evening of 20 October 2004; one on the evening of
28 October 2004; one in the afternoon of 1 November 2004; one on 6 November 2004; and two
on 10 November 2004. No calls then occurred for forty days.
6598. Calls were then made in December 2004:

•

on Monday 20, Tuesday 21, Wednesday 22 and Thursday 23 December 2004. There were
three calls on Monday 27 December 2004; one call each on Tuesday 28 and Thursday
29 December 2004; and one on Friday 31 December 2004.

6599. In January 2005, calls occurred as follows:

•

one on 2 January 2005; four on 11 January 2005; one on 12 January 2005; two on Saturday
15 January 2005; one on Monday 17 January 2005; four on Tuesday 18 January 2005; five
on Wednesday 19 January 2005; four on Thursday 20 January 2005; one each on Friday
21 and Monday 24 January 2005; and four each on Friday 28 and Monday 31 January 2005.

6600. In February 2005, there were the following calls:

•

one on Tuesday 1 February 2005; four on Thursday 3 February 2005; one on Monday 7
February 2005; two on Tuesday 8 February 2005; three on Friday 11 February 2005; six
on Saturday 12 February 2005; and one each on Sunday 13 and Monday 14 February 2005.

6601. Despite the volume of the calls—namely, eighty Green network calls between 13 October
2004 and Monday 14 February 2005, 78 of which were made between 20 October 2004 and
Monday 14 February 2005, into which must be factored their brevity in lasting only between five
and 248 seconds—it is difficult to reconcile their timing and the location of the callers with the
Prosecution’s pleaded allegation that Mr Badreddine was at the peak of a conspiracy to commit a
terrorist act in murdering Mr Hariri.
6602. Similarly, there is no evidence about anything that might have happened in the area to the
east of Beirut Airport nor at Anjar, nor on the road between it and Beirut. During the trial,
Prosecution counsel submitted that there were inferences available to the Trial Chamber about
both locations, arguing that these related to obtaining or picking up the explosives for the
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construction of the VBIED, or something else in relation to the procurement of materials to be
used in the attack.11675 The Prosecution, however, ultimately sought no findings on this and the
Trial Chamber is unable to connect these calls to any evidence.
6603. Even viewing the calls detailed above in their most suspicious light the Trial Chamber can
only note that they represent communications between the network users. There is no evidence—
on any bar eight calls—connecting them to the surveillance of Mr Hariri, the purchase of the
Canter, Mr Abu Adass’s disappearance, the claim of responsibility or any other preparations for
the attack. The Trial Chamber has therefore examined in detail the eight Green network calls that
may be connected to events for which there is concrete evidence:
6604. The calls on Tuesday 25 January 2005 may connect to the purchase of the Canter. They
are consistent with Blue 610, in Tripoli, informing Mr Ayyash that the Canter had been purchased,
and Mr Ayyash in turn informing Mr Badreddine of this fact, if this is what occurred. However,
the Trial Chamber has been unable to conclusively determine that the Canter was actually
purchased on that day, although it is the most likely date of sale.
6605. The calls on Friday 28 January 2005 are indeed consistent with surveillance of the route
between Faqra Villa and Beirut. However, as Mr Hariri was at Quraitem Palace all day, they
otherwise do not connect with Mr Hariri’s actual movements. There is no other context to these
calls. Attempting to determine why Mr Ayyash and Mr Badreddine were briefly communicating
with each other, for 35 and 20 seconds respectively, in two calls that afternoon is speculative. Their
communication may, or may not have been, connected with surveillance of the route. It is difficult
to construe these calls as examples of Mr Badreddine coordinating the surveillance.
6606. The Green network calls on Monday 31 January 2005 may connect to the mid-morning
surveillance of Mr Hariri’s journey to the Higher Shiite Council, and his return to Quraitem Palace.
For example, two Red network mobiles, Red 678 and Red 893, connected to cells near Quraitem
Palace before his departure. Red 741, Red 678 and Red 893 connected to cells near the Higher
Shiite Council while Mr Hariri was there. At the time of Mr Hariri’s return to Quraitem Palace,

11675

T. 5 September 2016, p. 53; T. 16 January 2017, pp 65-67; T. 17 January 2017, pp 50-52.
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Red 741 and Red 678 activated cells along the route between the Higher Shiite Council and the
palace.
6607. From when Mr Hariri’s security detail left the Higher Shiite Council, Mr Ayyash and Mr
Badreddine called each other five times, between 11:49 and 12:04, and Mr Ayyash’s Green 300
activated cells along the route to the palace before ending on RAOUCH1, to its immediate west.
The calls between Mr Ayyash and Mr Badreddine thus may have been connected with the
surveillance.
6608. Likewise, the calls on Thursday 3 February 2005 link to Mr Hariri’s lunch at the
St Georges Marina and are consistent with the presence of nearby Red and Blue network mobile
users watching him. However, as with the calls on 31 January nothing in the call patterns reveals
a reason for the calls, other than perhaps of information, namely, that Mr Hariri was lunching at
the marina.
6609. The Prosecution also submitted that Mr Badreddine and Mr Ayyash may have met. This is
indeed also possible, but this is not the only inference available from the proximity of the callers
to each other, determined only by the cell to which their mobiles were briefly connecting, namely
MRAICI2. The Trial Chamber has calculated, from the electronic presentation of evidence, that
the predicted best server coverage of this cell extends for around 1.8 kilometres between its furthest
eastern and western edges, and for 400 metres inland from its predicted coverage at the coast, with
at least seven pockets of coverage outside the main area.
6610. The calls on Sunday 8 February 2005 could be linked to a ‘rehearsal’ for the attack on 14
February 2005. The relevant network mobile activity reveals that Mr Hariri was the subject of
Blue, Red and Green network surveillance that day on his trip from his home to the Parliament
and back.
6611. The relevant call sequence, however, is of Subject 5’s Red 636, connecting to a coastal cell
west of the crime scene, calling Mr Ayyash’s Red 741, which was in an adjoining cell, immediately
followed by a call on his Green 300 to Mr Badreddine’s Green 023. These calls occurred at 13:39
and 13:40, coinciding with Mr Hariri’s return to Quraitem Palace. This 67-second call could
represent Mr Ayyash informing Mr Badreddine that Mr Hariri had returned home. Why he needed
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to do so, and how this could have allowed Mr Badreddine to coordinate the operations is
unexplained.
6612. The calls on Friday 11 February 2005 have no specific context that the Trial Chamber
can connect to Mr Badreddine and the attack. The call pattern is of Mr Ayyash, then along the
coast road in Beirut, but after having previously been near Quraitem Palace, where Mr Hariri was,
calling Mr Badreddine for 49 seconds, and then immediately thereafter on Red 741 calling Subject
6’s Red 678, which was in Tripoli, for around two minutes. The connection between a call from
someone engaged in surveillance in Beirut to someone in Tripoli, after speaking to Mr Badreddine,
is unexplained. It is difficult to connect this call—to someone far from the scene then under
surveillance—to the pleaded allegation that Mr Badreddine was coordinating the assassination,
including the surveillance.
6613. The morning calls on Saturday 12 February 2005 link with the surveillance of Mr Hariri
when he visited the Sacré Cœur Church. The Prosecution generally submits that these were
updating calls, which may explain a call in which Mr Ayyash may be informing Mr Badreddine
that Mr Hariri was at the church, just after receiving a call from Subject 9’s Red 652. The afternoon
calls, at 14:28, 15:47 and 17:07, could have context and may be associated with surveillance of the
route between Faqra Villa and Quraitem Palace. Although why such surveillance should continue
if the attack location had already been carefully selected, and rehearsed on 8 February 2005, is
unexplained. In this sense, it is difficult to ascribe reasons for Mr Ayyash’s and Mr Badreddine’s
calls that afternoon. And especially how it related to Mr Badreddine’s pleaded role of commanding
and coordinating the entire operation.
6614. Finally, the calls on Monday 14 February 2005 appear to be connected with the attack.
On its face, Mr Ayyash’s call to Mr Badreddine at 11:58 for fourteen seconds seems linked to the
attack.
6615. The most likely conclusion is of Mr Ayyash informing Mr Badreddine of something related
to the attack. The Prosecution suggests that it was to inform him that the Canter was in place ready
for the attack. However, the Trial Chamber has been unable to positively determine whether the
Canter was in situ 57 minutes before the explosion, or where it then was. The Prosecution could
not positively submit that the white van emerging from the tunnel at around that time was the
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Canter. Thus, absent any evidence of the time of the Canter’s arrival near the St Georges Hotel,
the Trial Chamber cannot positively link this call to that particular event as opposed to the
assassination in general.
6616. Four so-called hierarchical calls between the two thus appear to have a significance that
may connect to the evidence of Mr Hariri’s movements, and possibly the Canter’s purchase. Two
calls, namely those on 31 January and 12 February 2005, are contemporaneous with surveillance
of Mr Hariri. One call, on 25 January 2005, may connect to the purchase of the Canter, but the
Trial Chamber, as is noted above, has been unable to positively conclude that the Canter was
purchased on Tuesday 25 January although this seems to be the most likely date.
6617. The call on 14 February 2005 appears connected to the attack on Mr Hariri. The remaining
calls, however, cannot be linked to anything directly connecting to Mr Hariri, his movements or
any other evidence relating to the conspiracy pleaded.
6618. This leads to the question of whether these four calls, without any evidence of what was
said—by themselves, and taken together, or added to all the other calls lacking context—provide
sufficient evidence beyond reasonable doubt of Mr Badreddine’s pleaded role as the person at the
apex of the conspiracy, directing and commanding the entire operation against Mr Hariri.
6619. To put it another way, does adding all the other calls to the four that may represent what
the Prosecution alleges they do, provide them—and the other calls—with the context from which
the Trial Chamber can conclude that the only reasonable inference available is of Mr Badreddine’s
pleaded role? Can the Trial Chamber therefore deduce that if these four calls had some connection
with the attack, the remaining calls must therefore also have been connected with the attack—by
virtue of the Green network— thus strengthening the context of the four possibly contextual calls?
iii.

Conclusion regarding Mustafa Badreddine’s pleaded role in the
conspiracy

6620. The resulting question is therefore whether the fact that the calls occurred—which provides
the only evidence of Mr Badreddine’s alleged connection with the conspiracy—provide sufficient
evidence that he was the conspirator with the alleged pleaded peak masterminding, coordinating
role? The answer is in the negative.
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6621. The Trial Chamber has carefully examined the inferences that are reasonably available
from the totality of the evidence. From the combination of calls and events it can only find that Mr
Badreddine could have been aware that Mr Hariri was under surveillance on certain dates and that
he was informed just before the assassination that something was happening, and hence
inferentially, of the assassination. This means that there are competing inferences available as to
what he was doing in making and receiving calls on his Green network mobile.
6622. The Trial Chamber cannot exclude as an inference reasonably available from the evidence
that Mr Badreddine was a conduit for passing this information to someone else, or in various calls
doing something unrelated to the explosion. There are other inferences available as to his possible
role that do not mean that he was the coordinator of Mr Hariri’s assassination, including his having
a far more passive role. The Prosecution, it is emphasised, argued that he ‘masterminded’ the
attack.
6623. There is no evidence that Mr Badreddine himself conceived or executed the plot to murder
Mr Hariri. The call flows at best reveal his probable awareness of what was occurring. But they
do not, taken in any combination, reveal that he did anything to further the conspiracy, including
as is pleaded, coordinating it or even monitoring it. Mere knowledge does not equate to
participation in a conspiracy. The essence of participation in a conspiracy is the agreement; here
to commit a terrorist act by means of an explosive device with the objective of murdering Mr
Hariri. It is only from the telecommunications metadata, in combination with other pleaded events,
that the Trial Chamber is supposed to infer this agreement.
6624. This conclusion is further strengthened when considered in tandem with the evidence of
the so-called false claim of responsibility and Mr Merhi’s, Mr Oneissi’s and Mr Sabra’s pleaded
roles. Once their roles are removed—on the basis that the underlying evidence is insufficiently
reliable to find that they had the roles pleaded—the evidence of the Green network functioning as
a mission command for executing Mr Hariri’s assassination, no matter how suspicious its calls
might appear, substantially diminishes. Moreover, the last call between Mr Merhi’s attributed
Green 071 and Mr Badreddine’s Green 023 occurred on Monday 7 February 2005, and nothing
links it to anything connected to the pleaded activities.
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6625. Examining this in further detail, the Prosecution’s opening statement explained this final
call between Green 023 and Green 071, by stating that because the Canter had been purchased on
Tuesday 25 January 2005:
as of 7 February, the co-conspirators, and particularly the accused Badreddine, must no
longer have considered it necessary for Merhi to continue to communicate through his
Green phone, so he stopped it a week before the assassination.11676

Further, ‘it was an available inference’ that the video had been prepared by Monday
7 February.11677 In its final trial brief, the Prosecution argued that this call:
indicates that the preparatory elements necessary for MERHI to discharge his role in
enacting the false claim were nearing or at completion. This is another example of the
structured co-ordination in the operating hierarchy beneath BADREDDINE and directly
11678

associates all three co-conspirators.

6626. It is difficult, however, to reconcile this with the Prosecution’s other arguments that
Mr Badreddine ‘masterminded’ the attack, including coordinating the false claim of responsibility.
6627. If Mr Merhi’s role indeed was to enact the false claim, his role was certainly not complete,
on the pleaded facts, on Monday 7 February, as the claim was not broadcast for another week. It
is also unclear what the ‘preparatory elements’ referred to were, as there is no evidence of Mr
Merhi doing anything connected with the video, or Mr Abu Adass’s alleged abduction.
6628. Mr Ayyash’s Green 300 made its last ever call to Mr Badreddine’s Green 023, forty
seconds after Subject 5’s Red 636 had called Mr Ayyash’s Red 741 and less than an hour before
the explosion.11679 The direction of the calls may certainly suggest that Mr Ayyash as Red 741’s
and Green 300’s user, was reporting information to Mr Badreddine on Green 023. Mr Ayyash was
undoubtedly then very close to the crime scene, probably within one hundred metres of it. 11680 Call

11676

Prosecutor’s opening statement, T. 17 January 2014, pp 21-22.
Prosecutor’s opening statement, T. 17 January 2014, p. 22.
11678
Prosecution final trial brief, para. 933.
11679
See para. 4644.
11680
See paras 4644-4645; chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on
Monday 14 February 2005’, (E) (7) ‘Role of the Green network’. The Trial Chamber has determined from its
calculations in the electronic presentation of evidence that of the two cells that Mr Ayyash’s Green 300 activated
during the final call on 14 February 2005, the mast of one, the portable relay cell PHENMB1, was around 100 metres
from the crime scene. The shortest distance between the predicted best coverage of the other, MRAICI1, and the crime
11677
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flows on earlier days starting with Green 023 could also be consistent with calls conveying
instructions downwards.11681
6629. The Trial Chamber has also found that Mr Ayyash’s Green 300 and Mr Badreddine’s
Green 023 were in contact on Monday 11 January 2005, the sole day in the amended consolidated
indictment period when Green 300 activated a cell in Tripoli. They were also in contact on Friday
15 January 2005 when another network mobile user, Blue 817 was in Tripoli and communicated
with Subject 6 on Blue 610 who was in Beirut. Subject 6 on Blue 610 called Mr Ayyash as user of
Red 741, Green 300 and Blue 233. Further contact occurred on Tuesday 25 January 2005 when
the Canter was most likely purchased from the Tripoli ‘dealership’. 11682
6630. The Prosecution’s argument is that the Green network was the ‘communication hub’ that
commanded and oversaw the preparation of each limb of the plot, including the attack, and the
delivery and dissemination of the false claim. It had a limited direct association with the attack
itself, namely the single call an hour before on Monday 14 February 2005, but its users used a high
degree of covertness, discipline and focus to protect their anonymity. 11683
6631. Its behaviour, the Prosecution argues, showed a strong degree of co-ordination, cohesion
and focus demonstrating an organised, well-resourced entity. This includes the open triangle
formation of contact and the call flow, and the restricted number of short and sometimes coordinated calls.11684
6632. While the Trial Chamber can accept that a covert network with such characteristics would
operate in a manner rendering it difficult to make sense of the communications, the corollary is
that because there is no direct evidence of their content almost all calls lack context.

scene was less than 30 metres. While the longest distance between the most remote portion of MRAICI1’s predicted
best server coverage and the crime scene was around 800 metres, Green 300’s call to Green 023 started at 11:58:31,
lasted only 14 seconds and activated MRAICI1 at the start of the call and PHENMB1 at the end of the call. Further,
in a call immediately before, at 11:57:01, that lasted 50 seconds, Mr Ayyash’s Red 741 had activated PHENMB1 at
the start of the call and MRAICI1 at the end of the call.
11681
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (2) ‘Surveillance of Mr Hariri and preparations for the attack—Wednesday 20 October 2004 to Sunday 13
February 2005’, (E) (7) ‘Role of the Green network’.
11682
See paras 4777, 4779-4780, 4794-4795.
11683
Prosecution final trial brief, paras 354-355.
11684
Prosecution final trial brief, para. 356.
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6633. If the Green network existed only as a command network to organise Mr Hariri’s
assassination, as is pleaded, it follows logically that the calls should have been confined to matters
connected with this. However, the lack of context to most of the calls makes it difficult to attempt
to construe patterns from which this allegation could be found proven beyond reasonable doubt.
For example, the first Green mobile call was between Mr Badreddine’s Green 023 and Mr Merhi’s
attributed Green 071 on 6 September 2004. In noting this, the Trial Chamber does recognise that
not every call had to be connected to the conspiracy.
6634. Mr Ayyash’s calls to Mr Badreddine, however, point to him at least knowing that Mr Hariri
was under surveillance and that on Monday 14 February 2005 he was the subject of the attack. But
this is insufficient to place him in the conspiracy at its head as the organiser and coordinator of all
of its activities, as is pleaded.
6635. The Trial Chamber has already found that it is not satisfied from the evidence that the
Green network functioned as ‘mission command’. It considered the numerous instances of call
flows from the Green to the Blue and Red network and the attribution of various mobiles, and was
satisfied that there was a connection between these calls and, further that there was clear
sequencing. In the absence, however, of any content of any of these calls, or any other evidence,
the finding is that it would be too speculative to infer a hierarchy from mere call ‘sequencing’.
Accordingly, it was not the only reasonable conclusion from the evidence that the Green network
acted as mission command to coordinate Mr Hariri’s assassination.
6636. This finding, however, does not alter the Trial Chamber’s conclusion in relation to
Mr Ayyash. It is not necessary that the Trial Chamber find that Mr Badreddine had the pleaded
role alleged by the Prosecutor to find that Mr Ayyash participated in the conspiracy.

4.

Conclusion

6637. The Trial Chamber is satisfied beyond reasonable doubt that Mr Ayyash participated in the
conspiracy charged. The Prosecution has not proved Mr Oneissi’s and Mr Sabra’s pleaded roles
as members of the conspiracy.
6638. Mr Merhi is alleged to have coordinated their pleaded roles in the false claim of
responsibility. As their pleaded roles have not been proved, it follows that he cannot be guilty of
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coordinating actions that have not been proved beyond reasonable doubt. Likewise—with Judge
Braidy dissenting on the legal point of not analysing Mr Badreddine’s alleged complicity—for the
same reason, Mr Badreddine’s pleaded role of coordinating the false claim aspect of the conspiracy
cannot be established.
6639. The Trial Chamber—with Judge Braidy dissenting on whether it should have analysed this
issue at all—is also not convinced that Mr Badreddine had the role pleaded in the amended
consolidated indictment. The evidence of the Green network consisted only of calls between Mr
Badreddine and Mr Ayyash, and between Mr Badreddine and Mr Merhi’s attributed Green 071.
His pleaded role was of coordinating and monitoring the surveillance of Mr Hariri in preparation
for the attack, purchasing the Canter and monitoring the physical perpetration of the attack and
coordinating the false claim of responsibility. The Trial Chamber is not satisfied that he
‘masterminded’ the attack, as the Prosecutor alleged.
6640. The result of this is that Mr Merhi, Mr Oneissi and Mr Sabra must be acquitted of count
one of conspiracy to commit a terrorist act. In the case of Mr Ayyash, a conviction must be entered
on count 1.

C.

Salim Jamil Ayyash
1.

Introduction

6641. Salim Jamil Ayyash is charged in the amended consolidated indictment with having
committed five offences contrary to the Lebanese Criminal Code.
6642. In short form these are, in count one, with conspiracy aimed at committing a terrorist act.
In count two, with committing a terrorist act by means of an explosive device. In count three, with
the intentional homicide of Mr Hariri. In count four, with the intentional homicide of 21 others,
and, in count five, with the intentional attempted homicide of 226 others. Counts three to five plead
that the crimes were committed ‘with premeditation by using explosive materials’.
6643. The same Prosecution evidence supports each count charged against Mr Ayyash. The
Prosecution’s evidentiary submissions are effectively one for all offences, although its legal
submissions are tailored to the elements necessary to prove each crime charged.
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2.

Count one—conspiracy aimed at committing a terrorist act

6644. The evidence supporting the count of conspiracy aimed at committing a terrorist act is
analysed in detail directly above in assessing the evidence. This count has been examined
separately because all four Accused are charged with having conspired, aimed at committing a
terrorist act—together with Mr Badreddine and others unidentified—whereas Mr Ayyash alone is
charged with committing the crimes alleged in counts two to five of the amended consolidated
indictment.
6645. The Trial Chamber concluded in analysing the conspiracy charge that the Prosecution had
proved beyond reasonable doubt its case that Mr Ayyash was guilty of the conspiracy charged, but
that it had not proved its case in relation to Mr Merhi, Mr Oneissi and Mr Sabra. Further, it
concluded—with Judge Braidy dissenting on the legal point of whether the Trial Chamber should
have analysed Mr Badreddine’s pleaded role—that the Prosecution had led insufficient evidence
to establish the pleaded role of Mr Badreddine in the conspiracy alleged, namely as the
‘monitor/coordinator’ of the attack on Mr Hariri. 11685

3.

Count two—committing a terrorist act by means of an explosive device

6646. Mr Ayyash is charged under count two of the amended consolidated indictment with
having committed as a co-perpetrator—with the former Accused, Mr Badreddine, and others
unidentified—a terrorist act by the assassination of Mr Hariri by means of an explosive device in
a public place.11686
6647. The evidence of the mobile activity of some users of the Blue, Red and Green networks on
Monday 14 February 2005 is essential to the case against Mr Ayyash. Without it there is no case.
6648. The Trial Chamber has separately analysed the evidence relating to the purchase, in
January 2005, of the Canter used in the attack. It has found that there is insufficient evidence to
link Mr Ayyash with anything connected to its purchase or its preparation for its use in the
explosion before the day of the attack. There is no evidence of either Mr Ayyash’s knowledge of

11685

Amended consolidated indictment, para. 48 (b).
Amended consolidated indictment, paras 55-56. The amended consolidated indictment refers to Article 3 (1) (a)
of the Special Tribunal’s Statute and Articles 188, 212-213 and 314 of the Lebanese Criminal Code and Article 6 of
the Lebanese Law of 11 January 1958 on ‘Increasing the penalties for sedition, civil war and interfaith struggle’.
11686
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the type or quantity of explosives used in the attack. There is also no evidence from which the
Trial Chamber could infer Mr Ayyash’s knowledge of either.
6649. Similarly, in analysing the evidence supporting the pleaded false claim of responsibility,
the Trial Chamber has likewise been unable to find a connection between Mr Ayyash and that
other limb of the plan to assassinate Mr Hariri from which it could draw a conclusion of either his
knowledge of or involvement in it. The evidence and findings in relation to these pleaded
allegations, therefore, are not repeated here.
6650. Accordingly, the Trial Chamber’s assessment of the evidence connecting Mr Ayyash to the
attack has been confined to the surveillance of Mr Hariri in the months before his death and, most
specifically, to the mobile activity of the Red network including and especially Mr Ayyash’s Red
741 on the day of the attack.
6651. The evidence of what occurred on the day of the attack is analysed directly below; it
supports all counts charged against Mr Ayyash.
(a)

Surveillance of Mr Hariri before Monday 14 February 2005

6652. The acts of surveillance of Mr Hariri between 20 October 2004 and 14 February 2005 are
listed in the analysis of the evidence of the conspiracy, above, and more extensively in the analysis
of the chronology of events leading to the attack. To provide perspective in relation to Mr Ayyash’s
mens rea or knowledge that Mr Hariri was the intended target of a terrorist attack, the surveillance
in which Mr Ayyash participated, either directly in the field or by a network mobile from
elsewhere, is briefly noted.
6653. In December 2004, using his Yellow 294,11687 and in January 2005 on his Blue 233,
Mr Ayyash was three times indirectly involved in the surveillance of Mr Hariri’s movements, on:

•

Tuesday 21 December 2004 when Mr Hariri visited Mr Hassan Nasrallah. Blue 322
contacted Blue mobile users, and Mr Ayyash’s Yellow 294 contacted Yellow mobiles, both
engaged in the same surveillance;

11687

Mr Ayyash may also have been using Blue 322, but as this was not pleaded the Trial Chamber has made no
findings to this effect against him.
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•

Friday 31 December 2004, his Yellow 294 was in contact with Yellow mobiles conducting
surveillance of Mr Hariri travelling between Faqra Villa and Quraitem Palace; and

•

Saturday 29 January 2005, using Blue 233—when Mr Hariri travelled from Quraitem
Palace to Mr Marwan Hamade’s residence, followed by a trip to his Al-Naameh Villa.

6654. Although Mr Ayyash was involved in this surveillance, the Trial Chamber, for the reasons
set out analysing to the latest commencement date of the conspiracy, is not satisfied that the plan
to kill Mr Hariri had materialised in December 2004. These acts of surveillance may have been
preparatory to the plan to murder Mr Hariri or they may have been for general intelligence
gathering of Mr Hariri’s movements for other purposes. Either is equally possible and the Trial
Chamber will not make a finding that they were directly connected with the attack on 14 February
2005.
6655. The surveillance involving the Red and Blue network mobiles in the weeks before
Mr Hariri’s death, however, was clearly connected to the assassination. This is irrespective of
whether the decision to murder him had been taken in January, or alternatively was made in early
February. Mr Ayyash was directly involved in the surveillance of Mr Hariri himself on the
following five occasions between 31 January and 12 February 2005:

•

Monday 31 January 2005, using both Red 741 and Blue 233—when Mr Hariri visited the
Higher Shiite Council;

•

Thursday 3 February 2005, on Red 741—when Mr Hariri was at the St Georges Marina;

•

Monday 7 February 2005, using Blue 233—when Mr Hariri travelled from Beirut Airport
to Quraitem Palace;

•

Tuesday 8 February 2005, with both Red 741 and Blue 233—near the Parliament when
Mr Hariri was there; and

•

Saturday 12 February 2005, using Red 741—when Mr Hariri visited churches in Badaro
and Mazraa.
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(b)

Mr Ayyash’s mobile activity on Monday 14 February 2005

6656. The Trial Chamber has found beyond reasonable doubt that Mr Ayyash was the user of
Yellow 294, Red 741, Blue 233 and Green 300.11688 The review here focusses specifically on the
activity of Mr Ayyash’s three network mobiles on Monday 14 February 2005, in combination with
that of the other users of the Blue, Red and Green networks. This overview includes the opinion
evidence of the Prosecution investigator, Mr Gary Platt, who testified as an expert on the
surveillance of criminal networks and the identification and organisation of covert communication
networks. The totality of the network call activity that occurred on the day of the attack is analysed
in greater detail above.11689
i.

Early morning mobile activity—use of Blue network mobiles

6657. The explosion in which Mr Hariri died occurred at 12:55 on Monday 14 February 2005.
At different times on that day before this, Mr Ayyash used both his Red and Blue network mobiles
to communicate with others. The others involved in the attack and using the Red network mobiles
were Subjects 5, 6, 7, 8 and 9. The Prosecution’s case is that they were also using Blue network
mobiles.
6658. Mr Ayyash’s mobile activities started in the early hours of the morning when he was active
on his Blue mobile, Blue 233, and also on his personal mobile number 170. This started at 00:56
when Mr Ayyash’s Blue 233 was connecting to a cell in southern Beirut. 11690 Substantial activity
on the Blue network mobiles followed.11691
6659. Later that morning, at 10:51, his Blue 233 activated the Tabet El Dahra C cell, and at 11:19
his personal mobile 170 activated Ras_Nabah_A. According to Mr Platt, this activation of this cell

11688

While Mr Ayyash may also have been using Blue 322 until 27 December 2004, this was not pleaded against him,
so the Trial Chamber has made no findings to this effect.
11689
See chapter X ‘Chronology of network mobile activity before Mr Hariri’s assassination on Monday 14 February
2005’, (C) (3) ‘The day of the attack—Monday 14 February 2005’.
11690
Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1127, 1141. See also exhibit P1923 (Chronology
PowerPoint presentation – 13 February 2005 to 16 February 2005), slides 34-35; exhibit P1122 (ArcView shape files
Touch).
11691
In the early morning of 14 February 2005, there was substantial Blue call activity in southern Beirut. Mr Ayyash’s
Blue 233 had three calls between 00:56 and 01:05 and two between 04:55 and 05:01. His personal mobile 170 was
called by ‘Subject 816’ at 03:33 from an area east of the airport. See above, at paras 4631-4632; exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 1141-1143; Gary Platt, T. 13 March 2017, p. 12; exhibit P1259 (Call
sequence table of ten numbers—Mr Ayyash), p. 364; see also exhibit P1923, slides 34-36, 38-40.
Case No. STL-11-01/T/TC

2166 of 2642

18 August 2020

R334152

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

was consistent with Mr Ayyash travelling towards the Parliament area. 11692 At that point, Mr Hariri
had just left his home at Quraitem Palace—leaving at around 10:40 to drive to the Parliament.
ii.

Departure of Mr Hariri’s convoy for Parliament

6660. At approximately 10:45, Mr Hariri’s security detail prepared to leave Quraitem Palace for
the Parliament,11693 and at around 10:54, his convoy was there.11694 At around that time, three Red
mobiles users were present in the area of Quraitem Palace, with their first call activity at 11:00,
fifteen minutes after Mr Hariri’s departure. There were two calls, at 11:00 and 11:01, involving
Subject 8 on Red 893, Subject 6 using Red 678 and Subject 9 on Red 652.11695
6661. The evidence, according to Mr Platt, does not suggest that any of the Red mobiles’ users
attempted to follow Mr Hariri to Parliament. In his view, this was because they knew where he
was going because the timing of the Parliamentary session was ‘already known, quite publicly,
from the 8th of February onwards’.11696
iii.

Red network mobile activity while Mr Hariri was at the Parliament,
after 11:00

6662. At 11:33, Mr Ayyash made his first call on Red 741. He was at that point connecting to
ETIOLE1, which provided the predicted best server coverage to the Parliament. 11697 Mr Hariri was
by then in the Parliament building itself, although in Mr Platt’s view, ‘Mr Ayyash, on his attributed
phones …would not be able to view Mr. Hariri at this stage’.11698 A network coverage map of
ETOILE1, created in the Prosecution’s electronic presentation of evidence software, is extracted
below. The Parliament is marked with a ‘P’ and the map shows its location on the border of
ETOILE1’s predicted best server coverage area:

11692

Gary Platt, T. 13 March 2017, pp 33-34, 44, 46-47; exhibit P1783 (Expert report of Gary Platt – Chronology),
paras 1151, 1159; exhibit P1259, p. 364; see also exhibit P1923, slides 52-53, 61, 63.
11693
See para. 4621; see also exhibit P1923, slides 50-51.
11694
See para. 4623. It could also have been 10:56, based upon calls from Mr Hariri’s security detail, but nothing turns
on this possible difference of two minutes; see also exhibit P1923, slides 54-55.
11695
See para. 4634.
11696
Gary Platt, T. 13 March 2017, p. 44; see also exhibit P1923, slides 58-59.
11697
See para. 4637.
11698
Gary Platt, T. 13 March 2017, p. 49.
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Map created by Trial Chamber using the electronic presentation of evidence, from exhibit
P592.1 of the predicted best server coverage of ETOILE1
6663. In that call at 11:33, Mr Ayyash called Subject 6, on Red 678. Within one to two minutes,
this call was followed by calls from Subject 6 to both Subject 8 (Red 893) and Subject 9 (Red 652).
At that time, the three Subjects were still connecting to cells providing coverage near Quraitem
Palace.11699
6664. In Mr Platt’s opinion, Mr Ayyash made this call to coordinate the movement of these three
from their positions around Quraitem Palace to the Parliament and the crime scene areas. 11700
6665. These three Red mobiles then moved in that direction, between 14 and 18 minutes after the
calls.11701 According to Mr Platt, this led to ‘almost a changeover of the surveillance team’. This

See para. 4637. Subject 6 (on Red 678) called Subject 8 (on Red 893) and Subject 9 (on Red 652) at 11:34:31 and
11:35:05, respectively, exhibit P1204 (Call sequence table of Red 678), p. 6.
11700
See para. 4637. Red 678 (Subject 6), Red 893 and Red 652 activated, respectively, the CARLTO3, CONCOR2
and MOVPIK1 cells, in the area of Quraitem Palace, see para. 4637; see also Gary Platt, T. 13 March 2017, pp 50-51.
11701
At 11:48, Red 893 (Subject 8) activated PHENMB1, the mast of which was approximately 100 metres from the
crime scene. At 11:49, Red 652 (Subject 9) activated ETOILE3. At 11:53, Subject 6 (Red 678) activated ETOILE2.
See para. 4640. Using the EPE software (exhibit P592.1), the Trial Chamber measured the shortest and longest
distances between ETOILE2’s predicted best coverage and (a) the Parliament as around 80 metres and 730 metres,
11699
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was, in his expert opinion, a surveillance technique where you ‘replace yourself with someone else
so you don’t draw attention to yourself by being there for too long’. 11702
iv.

Blue network mobile activity while Mr Hariri was at the Parliament,
after 11:00

6666. On the Prosecution’s case, both Subjects 5 and 7, using their Blue network mobiles, Blue
585 and Blue 324, were in southern Beirut before 11:00.11703
6667. A few minutes after Mr Ayyash, using Red 741, had called Subject 6 on Red 678 who was
near Quraitem Palace at 11:33, Mr Ayyash using Blue 233 contacted Blue 585. This was at
11:35.11704
6668. Immediately after this call, Subject 5 (Blue 585) first tried to contact, and then contacted
Subject 7 (Blue 324). Both were in the same area in southern Beirut, connecting to Touch’s
Mar_Michael_C cell.11705 As noted above, Subjects 6, 8 and 9 had been using their Red mobiles
in the vicinity of Quraitem Palace at around 11:00, just after Mr Hariri’s departure to the
Parliament.
6669. On the Prosecution’s case both Subjects 5 and 7 had Red and Blue network mobiles.
Subject 5 was also using Red 636 and Subject 7 had Red 946. However, they did not use them
until a little later. Mr Platt concluded that they switched to using their Red mobiles later, because
using them in the morning would have ‘located’ them in Dahyieh, an area ‘which is a usual area
that their phones are constantly active before, during, and after operations’. 11706
6670. According to the Prosecution, after these calls on the Blue network mobiles, Subjects 5 and
7 moved northwards from Dahyieh in southern Beirut towards the crime scene. To Mr Platt, the
call at 11:35 from Mr Ayyash to Subject 5 using the Blue network mobiles was consistent with his
coordination, command and control of the operation. This was because immediately after

and (b) the crime scene as around 450 and 1,560 metres. The shortest and longest distances between ETOILE3’s
predicted best server coverage and the crime scene were around 630 and 1,600 metres.
11702
Gary Platt, T. 13 March 2017, p. 57.
11703
See paras 4632-4633.
11704
See para. 4638.
11705
See para. 4638.
11706
Gary Platt, T. 13 March 2017, pp 59, 90; see also exhibit P1923, slides 70-71, 80.
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Mr Ayyash’s call to Subject 5, Subject 5 then called Subject 7, both using their Blue network
mobiles.11707
6671. Twelve minutes later, at 11:47, while Mr Hariri was still at the Parliament, Mr Ayyash used
the Blue network again, using Blue 233 to make a second call to Subject 5 on Blue 585. A minute
later, at 11:48, Subject 5 on Blue 585 attempted to call Subject 7 on Blue 324, but the call did not
connect. Mr Ayyash’s Blue mobile activated the CoastRoad_C cell.11708
6672. This was the last time Mr Ayyash used his Blue mobile—or that any Blue mobile was
used—before the attack.11709 According to Mr Platt, this call and Mr Ayyash’s attempt to call
Subject 7 was consistent with Mr Ayyash getting an update from the other two, Subjects 5 and 7,
on their movements, and therefore with him coordinating the operation. 11710
v.

Movement of the Mitsubishi Canter towards the crime scene

6673. Conclusive evidence as to the Canter’s movements in the hours before it was used in the
explosion is lacking. The strongest piece of evidence is that at 11:56:57, while Mr Hariri was
speaking to journalists and others at the café opposite the Parliament, a white van that resembled
a Canter was in CCTV images taken in the President Suleiman Frangieh tunnel (the St Georges
tunnel).11711 According to the Prosecution, this was the Canter used in the explosion. 11712
6674. In Mr Platt’s view, the northward movement of Blue mobile users Subject 5 and Subject
7—who were according to the Prosecution, and in Mr Platt’s evidence, also using Red 636 and
Red 946—from southern Beirut towards the crime scene, was consistent with them being involved
in transporting the Canter carrying the explosives to the crime scene area. 11713

11707

Gary Platt, T. 13 March 2017, p. 60.
See paras 4638-4639.
11709
Gary Platt, T. 13 March 2017, p. 62. Blue 233 received or made calls again in the evening, at 18:50 and 20:24,
exhibit P1259, p. 364. The Blue network mobiles remained in use until the closure of the network when Alfa
deactivated them as a result of their non-use in October 2005, but with an exception, see chapter VIII ‘Nature and
purpose of colour-coded mobile networks and Purple group of mobiles’, (E) ‘Blue network’, (7) ‘Findings’.
11710
Gary Platt, T. 13 March 2017, p. 75.
11711
See para. 4625; see also para. 1267.
11712
Prosecution final trial brief, para. 987.
11713
Gary Platt, T. 13 March 2017, pp 76-77.
11708
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6675. Mr Platt explained that their movements after they switched to their Red mobiles coincided
with the Canter’s movement through the tunnel as shown in the CCTV images. 11714 He based this
conclusion on, among other things, ‘a process of elimination’. This was because Subject 6 (on Red
678), Subject 8 (on Red 893) and Subject 9 (on Red 652) were ‘around the Parliament area during
this period,’ and Mr Ayyash’s mobiles were north of the Parliament. 11715
6676. Mr Ayyash’s two calls on Blue 233—at 11:35 and 11:47—activated the Riad_El_Soloh_B
and CoastRoad_C cells, respectively.11716 Concerning the last activation, Mr Philips stated that ‘no
other Blue Phone is cell sited in this area around this time’. 11717
vi.

Mr Ayyash’s movement from the Parliament towards the crime
scene area—from 11:47

6677. After 11:47,11718 according to Mr Platt, Mr Ayyash’s attributed mobiles moved from the
Parliament area immediately towards the crime scene area,11719 in Mr Platt’s words they moved
there a ‘good hour’ before the convoy left. He thought that the reason was that as ‘other Subjects’
were located around the Parliament area and were therefore able to carry out surveillance, Mr
Ayyash could move to a location relevant to the second part of the operation: namely, the actual
attack.11720 Mr Platt explained, in relation to Mr Hariri, that ‘there was no real need to follow him.
All they needed to know is when he left the Parliament’.11721
6678. Mr Ayyash on Red 741 then made two calls, at 11:48:58 and at 11:49:36, to Subject 8 (on
Red 893) and Subject 9 (on Red 652).11722 His first call activated a cell, the portable relay cell

Gary Platt, T. 13 March 2017, pp 77, 84-85, T. 14 March 2017, pp 8-9. See also exhibit P1927 (EPE snapshot
related to exhibit P1923, slides 71, 77, 80); exhibit P1928 (EPE snapshot related to exhibit P1923, slides 71, 80).
11715
Gary Platt, T. 13 March 2017, p. 78.
11716
Exhibit P1259, p. 364. Using exhibit P592.1, the Trial Chamber measured the shortest and longest distances
between Riad_El_Soloh_B’s predicted best server coverage and (a) the Parliament: around 120 and 860 metres and
(b) the crime scene: around 1,030 and 1,900 metres. The shortest and longest distances between CoastRoad_C’s
predicted best server coverage and (a) the Parliament were around 45 and 715 metres and (b) the crime scene were
around 830 and 1,650 metres. See also exhibit P1923, slides 71, 77.
11717
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.7.1.9 (p. 59).
11718
Mr Ayyash’s Blue 233 called Blue 585 and activated CoastRoad_C, see para. 4639.
11719
See paras 4639-4640; see also Gary Platt, T. 13 March 2017, p. 74.
11720
Gary Platt, T. 13 March 2017, p. 64 (in response to a question from Judge Braidy).
11721
Gary Platt, T. 13 March 2017, p. 66.
11722
See paras 4640-4641. Red 893 activated the PHENMB1 cell. It is the only call by Red 893 activating a different
cell than ETOILE1 (Gary Platt, T. 13 March 2017, pp 82-83). Red 652 activated ETOILE3.
11714
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PHENMB1, that was—based on calculations in the electronic presentation of evidence—within
around 100 metres of the crime scene.11723
6679. Mr Ayyash’s second call activated ZOUKAK1. This cell provided coverage to an area
between Parliament and the crime scene.11724 Mr Platt noted that Mr Ayyash’s Red 741 remained
in the area between the crime scene and Parliament.11725
6680. The extract below from the slides that Mr Platt used in court shows the cells that
Mr Ayyash’s mobiles connected to in the hour before Mr Hariri’s assassination and the route taken
by his convoy from Parliament. The Parliament is marked as ‘P’, the exit of the tunnel as
‘SGT’11726 and the crime scene as ‘CS’, while the convoy route is the black line. The three cells
from right to left, are Touch’s CoastRoad_C and Alfa’s ZOUKAK1 and MRAICI1. The azimuth
and mast of the portable relay cell PHENMB1 is marked between MRAICI1 and ZOUKAK1:

Red 741 activated PHENMB1 as the start cell and ZOUKAK1 as the end cell. See paras 4641, 4645; exhibit
P592.1; exhibit P1123 (ArcView shape files Alfa); see also exhibit P1923, slide 73. PHENMB1, south-west of the
marina, across from the Phoenicia Hotel, had a 150-metre radius coverage. Exhibit P777 (Annex 5 to Witness
PRH707’s statement), p. 5; exhibit 2D71 (Information regarding Alfa’s relay station PHENMB1). It provided
coverage within a 500-metre radius of the crime scene, exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 1268. See also exhibits P330-P332 (Photographs of the portable mobile telephone base station, annotated by Ali
Diab).
11724
See para. 4640; exhibit P1930 (Snapshot 108 to Chronology PowerPoint); see also exhibit P1923, slide 79.
ZOUKAK1 provided coverage within a 500-metre radius of Parliament and the crime scene, exhibit P1783 (Expert
report of Gary Platt – Chronology), paras 1267-1268. Using the EPE software (exhibit P592.1), the Trial Chamber
measured the shortest and longest distances between ZOUKAK1’s predicted best server coverage and (a) the crime
scene, as around 75 metres and 3.32 kilometres, and (b) the Parliament, as around 130 metres and 2.5 kilometres.
Subject 9, who received the call on Red 652, activated ETOILE3, exhibit P1199 (Call sequence table of Red 652),
p. 6.
11725
Exhibit P1783 (Expert report of Gary Platt – Chronology), para. 1164; see above, at para. 4640. See also exhibit
P1926 (EPE snapshot related to exhibit P1923, slide 73).
11726
According to Prosecution counsel (Mr Povoas), T. 13 March 2017, p. 72.
11723
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Exhibit P1926 (EPE snapshot related to exhibit P1923, slide 73)—cells activated by
Mr Ayyash’s attributed mobiles between 11:47 and 12:50 and the route taken by the convoy
6681. At around 11:54, Mr Hariri left the Parliament and crossed the road to the Café de l’Étoile,
where he met journalists.11727 At 11:53:38, Subject 6 (on Red 678) called Mr Ayyash’s Red
741.11728 Mr Ayyash’s Red 741 activated PHENMB1 again; its mast is close to the exit from the
President Suleiman Frangieh tunnel and the crime scene 11729—at the start of this call.11730
6682. Three other Red network calls followed within three minutes. Two were from Subject 6
(on Red 678), both to Subject 9 (Red 652). One was from Subject 9 to Subject 8 (Red 893). In
Mr Platt’s view, these calls were possibly initiated because of Mr Hariri’s movement from

See para. 4624.
Exhibit P1259, p. 364.
11729
Exhibit P1923, slide 73; exhibit P1926. Using exhibit P592.1, the Trial Chamber measured the PHENMB1 mast
as around 270 metres from the tunnel’s north entrance, and about 100 metres from the crime scene.
11730
See paras 4640-4641, 4643. Mr Ayyash’s call on Red 741 at 11:48 had also activated PHENMB1 at the beginning
of the call. Its mast was within 100 metres of the crime scene and had a small coverage radius of around 150 metres,
exhibit P1112 (Expert report of John Edward Philips – Single user analysis, Suspects 4, 5, 6, 7, and 8), paras 4.2.5.11,
4.2.5.13; exhibit P777 (Annex 5 to Witness PRH707’s statement), p. 5. Red 741 had activated ZOUKAK1 at the end
of that call, within 23 seconds. This suggests that it was most probably not in the patches of ZOUKAK1’s predicted
best server coverage furthest from the crime scene, namely, around three kilometres away. In three consecutive calls,
between 11:53 and 11:58, Red 741 activated again—as a start or end cell—PHENMB1, ZOUKAK4 and MRAICI1.
This too strongly suggests his presence in the immediate vicinity of the crime scene.
11727
11728
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Parliament to the café.11731 Further, the call by Subject 6’s Red 678 to Mr Ayyash’s Red 741 at
11:53 was, in Mr Platt’s opinion, consistent with Red 678 updating Red 741 ‘on the activities
around Parliament’.11732
6683. At 11:57:01, Subject 5 (on Red 636) called Mr Ayyash’s Red 741. Subject 5 activated
ZOUKAK2 at the start of the call11733 and PHENMB1 at the end.11734 Mr Platt commented that
this was consistent with Subject 5 travelling from the south northwards through the tunnel and to
the area on the other side of the tunnel.11735
6684. According to Mr Platt, the ‘previous activity from the Dahyieh area through central Beirut
towards the crime scene’ of both Subjects 5 and 7 was consistent with both of them being involved
in the transportation of the Canter towards the crime scene. Mr Platt identified as Subjects 5 and 7
the two users of Blue 585 and Red 636 on one side, and Blue 324 and Red 946 on the other—who,
in his evidence, are the same.11736
6685. At 11:56:57, when a white van was in CCTV camera images in the tunnel, Subject 5,
according to Mr Platt was travelling ‘in line with the truck in its direction of travel’. 11737 Mr Platt
also stated that Subject 5 was not the suicide bomber because his Blue mobile 585 was used for

See para. 4643.
Gary Platt, T. 13 March 2017, p. 92.
11733
This cell provided coverage within a 500-metre radius of the crime scene and a 500-1,000 metre radius of
Parliament. Exhibit P1783 (Expert report of Gary Platt – Chronology), paras 1267-1268; exhibit P592.1 (Electronic
Presentation of Evidence). Using exhibit P592.1, the Trial Chamber measured the shortest and longest distances
between ZOUKAK2’s predicted best server coverage area and (a) the crime scene, as around 480 and 935 metres, (b)
the Parliament, as 520 and 975 metres and (c) the tunnel’s northern exit, onto Suleiman Franjieh Boulevard, as around
130 and 580 metres. ZOUKAK2 is south of the tunnel. Exhibit P1923, slide 96.
11734
Mr Ayyash’s Red 741 also activated it as the call’s recipient; Gary Platt, T. 13 March 2017, p. 94; exhibit P1203
(Call sequence table of Red 636), p. 3; exhibit P1259, p. 364. Two subsequent calls involving Red 636, at 12:01:45
and at 12:02:18, activated PHENMB1 and ZOUKAK4. ZOUKAK4 provided coverage within a 500-metre radius of
the crime scene and within a 500-1,000 metre radius of the Parliament. Using exhibit P592.1, the Trial Chamber
measured that ZOUKAK4 provided predicted best server coverage to the crime scene and the tunnel. The furthest
portions of its predicted best server coverage from (a) the crime scene or tunnel, were around 890 metres and a
kilometre, and (b) the Parliament, were around 675 metres and 1.28 kilometres. See also exhibit P1930; exhibit P1783
(Expert report of Gary Platt – Chronology), paras 1267-1268.
11735
Gary Platt, T. 13 March 2017, p. 93. As noted in chapter X ‘Chronology of network mobile activity before Mr
Hariri’s assassination on Monday 14 February 2005’, fn. 8887, the tunnel is the roadway underpass between the Fu’ad
Shahab and St Georges (Ain-El-Mreisseh) areas of Beirut. It has an entry and exit point on Fakhr Ed Dine Street,
south of the Phoenicia and Monroe Hotels and of Adnan El Hakim Street, which runs east to west behind the Monroe
Hotel. Exhibit P5 (Robyn Fraser report on CCTV evidence) paras 10, 115; Robyn Fraser, T. 22 January 2014, p. 41.
11736
Gary Platt, T. 13 March 2017, pp 77, 84-85, T. 14 March 2017, pp 7-9, 16-18; exhibits P1927-P1928.
11737
Gary Platt, T. 13 March 2017, p. 94.
11731
11732

Case No. STL-11-01/T/TC

2174 of 2642

18 August 2020

R334160

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

weeks and months after the attack.11738 Further, Prosecution counsel also stated that it was illogical
for the suicide bomber to have had a mobile, due both to his state of mind and his close proximity
to two and half tonnes of explosives on the Canter.11739
6686. According to Mr Platt, Subject 5’s call on Red 636 to Mr Ayyash on Red 741 was
consistent with Subject 5 updating Mr Ayyash about Subject 5’s arrival at the crime scene
area.11740 In his view, if Subject 5 was not ‘inside the Canter van at the time he made this phone
call…he must have had some sort of visual awareness of the movements of the Canter’. Further,
if ‘Subject 5, for instance, was aware of the ultimate destination of the Canter van and the driver
wasn’t, you could have Subject 5 leading the Canter van to the appropriate destination’. 11741
vii.

Mr Ayyash’s call on Green 300 to Mr Badreddine on Green 023—
11:58

6687. Within 40 seconds of the end of the call from Subject 5 to Mr Ayyash on Red 741, at 11:58,
Mr Ayyash used his Green mobile 300 to call Mr Badreddine on Green 023. At the start of the
call, Green 300 activated MRAICI1, which provided coverage within a 500-metre radius of the
crime scene, and at the end of the call it activated PHENMB1.11742 Mr Badreddine’s Green 023
activated the ROUEIS3 cell, in southern Beirut.11743 This was the last call between the Green
network mobiles. In Mr Platt’s view, this was because ‘the operation succeeds on that day’. 11744
6688. According to Mr Platt, the timing of the final Green call and its immediate relationship
with the call from Subject 5’s Red 636 to Mr Ayyash’s Red 741 is consistent ‘with coordination

11738

Gary Platt, T. 13 March 2017, p. 81.
Mr N. Povoas, during Mr Platt’s testimony; Gary Platt, T. 13 March 2017, pp 96-97.
11740
See para. 4644.
11741
Gary Platt, T. 14 March 2017, p. 9.
11742
See paras 4644-4645. See also exhibit P1923, slide 73; exhibit P1783 (Expert report of Gary Platt – Chronology),
para. 1268. Using exhibit P592.1, the Trial Chamber measured the shortest and longest distances between MRAICI1’s
predicted best server coverage and the crime scene as approximately 25 and 800 metres. These measurements are of
course imprecise and depend upon the estimations of predicted coverage in the network maps. According to Mr Platt’s
report MRAICI1 also provided coverage within a 500 metre radius of Parliament. Exhibit P1783 (Expert report of
Gary Platt – Chronology), para. 1266. Using exhibit P592.1, the Trial Chamber also measured the shortest and longest
distances between MRAICI1’s predicted best server coverage and Parliament as approximately 400 metres and 1.42
kilometres.
11743
Exhibit P1118 (PowerPoint presentation on common mission phones, John Edward Philips), slide 60. See fn.
8958.
11744
Gary Platt, T. 14 March 2017, p. 8.
11739
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and a command structure, whereby clearly the people involved in the transportation of’ the Canter
carrying the explosives were in contact with Mr Ayyash’s Red mobile. 11745
6689. On the Prosecution’s case, the ‘next chain of command’ call was to Mr Badreddine’s Green
mobile. Mr Platt explained that Mr Badreddine was then far away from the crime scene. He did
not need to have any direct involvement, because the person in charge of the operation—given the
activity of his mobile—was Mr Ayyash. Further, being remote from the crime scene, he distanced
himself from the crime. Thanks to the Green mobiles, this created a ‘sterile corridor between
Mr Badreddine and the actual plot’. On some rare occasions, however, Mr Badreddine had direct
involvement in the surveillance.11746
6690. Mr Platt stated that by this time—just before the explosion—‘the people involved,
especially these six principal Subjects’ would have been aware that the attack was due to take
place.11747 This was because since ‘you’re transporting a Canter van to the crime scene, it’s clearly
not going to be used in surveillance. You’re adding something new to the equation’. 11748
viii.

Red network mobile activity between 12:04 and Mr Hariri’s
departure from the Parliament

6691. Just after midday, Mr Ayyash and Subject 7 were somewhere between the Parliament and
the crime scene, while Subjects 8 and 9 remained near the Parliament.
6692. At 12:04:27 and 12:05:41, Mr Ayyash on Red 741 called Subject 7 on Red 946. Both were
then connecting to ZOUKAK1, which provided coverage between the crime scene and
Parliament.11749 Subject 8, on Red 893, and Subject 9, on Red 652, contacted Mr Ayyash’s Red 741
at 12:09:00 and 12:09:56. Red 741 activated ZOUKAK1 and then PHENMB1.11750

11745

Gary Platt, T. 14 March 2017, p. 8.
Gary Platt, T. 14 March 2017, pp 7-8, 20-22.
11747
In response to a question from Judge Re who asked, ‘And in your view would those leading the Canter to its
destination, if that is the correct scenario, have been aware that it was packed with explosives on the Prosecution
case?’; Gary Platt, T. 14 March 2017, pp 9-10.
11748
Gary Platt, T. 14 March 2017, p. 10; see para. 4642.
11749
See para. 4648. From 12:04, Red 741 and Red 946 activated the same cell, ZOUKAK1.
11750
See para. 4649. For the first call, at 12:09:00, Red 741 activated ZOUKAK1 at the start of the call and PHENMB1
at the end of the call. For the second call, it activated PHENMB1 at the start of the call and BEACH1 at the end of the
call. BEACH1 provided coverage within a 500-metre radius of the crime scene, exhibit P1783 (Expert report of Gary
Platt – Chronology), para. 1268. Using exhibit P592.1, the Trial Chamber measured the shortest and longest distances
between its predicted best server coverage and the crime scene as around 45 and 135 metres.
11746
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6693. Both Subject 8 and Subject 9 were still near the Parliament when they made these calls.
According to Mr Platt, they were in a position to observe Mr Hariri’s movements and to update
Mr Ayyash, who—according to Mr Platt—had a prominent role in the operation that he was
coordinating.11751
6694. As noted above, at around 11:54, Mr Hariri had left the Parliament building and had gone
to the café where he met journalists, MPs and others. Within a few minutes, two calls on the Red
network involved Subjects 6, 8 and 9, whose mobiles were activating cells near the Parliament or
in its area.11752
6695. Mr Platt commented that the operation was then in two parts. One was in getting the Canter
to the crime scene. The other was in observing Mr Hariri’s movements around the Parliament area
to inform the Canter side to be in place in time for the attack.11753 After 12:00, four Subjects,
numbers 5, 6, 8 and 9—the users of Red 636, Red 678, Red 893 and Red 652—were near the
general area of the Parliament.11754
6696. Two others, Mr Ayyash on Red 741 and Subject 7 on Red 946, were ‘between the
Parliament area and the crime scene and close to the crime scene’.11755 Mr Platt also commented
that after midday, and after escorting the Canter, Subject 5 (Red 636’s user) moved away from the
area close to the crime scene. He was then redeployed to assist the other three Red mobiles’ users
in the surveillance around the Parliament area. At 12:12, Red 636 activated ETOILE2, which
provided coverage in the area.11756
6697. At 12:16, Mr Ayyash’s Red 741, activating ZOUKAK1, called Subject 8, on Red 893.
Mr Ayyash’s Red 741 was then inactive for almost half an hour. Mr Platt commented that in that
period there was only one Red call—between Red 652 (Subject 9) and Red 678 (Subject 6). As
Mr Hariri was still at the café there was no reason, in Mr Platt’s view, to trigger any movement or
activity.11757

11751
11752
11753
11754
11755
11756
11757

See para. 4649; Gary Platt, T. 14 March 2017, pp 41-42.
See para. 4643.
Gary Platt, T. 14 March 2017, pp 42-43.
See paras 4647-4649.
Gary Platt, T. 14 March 2017, p. 42.
Gary Platt, T. 14 March 2017, p. 17.
See paras 4649-4650.
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6698. Red 741 made its last call, at 12:43, again activating the ZOUKAK1 cell, and again to
Subject 8 on Red 893, who was still in the Parliament area. In Mr Platt’s view, this was consistent
with Mr Ayyash getting an update on what was occurring there. 11758 This was six to seven minutes
before Mr Hariri left the café.
ix.

Mr Hariri’s departure from the Parliament—12:49-12:50

6699. Between 12:49 and 12:50, Mr Hariri departed the café in his convoy, intending to return to
Quraitem Palace; the last call involving his security detail was at 12:50, from the Parliament
area.11759
6700. Mr Ayyash’s Red 741 received its last call just after that, at 12:50:55, again from Subject
8 on Red 893, activating ETOILE1, which provided the predicted best server coverage to the
Parliament.11760 Mr Ayyash’s Red 741 also activated ZOUKAK1 in this final call, and was still
somewhere in an area between the crime scene and the Parliament.11761
6701. Mr Platt noted that at the time of the attack, only two Subjects were close to the crime
scene, namely Mr Ayyash on Red 741 and Subject 7 on Red 946. The other four were all located
in the general Parliament area. As noted above, Subject 5, on Red 636, had left the crime scene
area and by 12:12 had joined the other three in the Parliament area. 11762
6702. At 12:50:34—immediately before its call to Mr Ayyash’s Red 741—Subject 8 on Red 893
called Subject 7 on Red 946. According to Mr Platt, this was consistent with Subject 8—after
having seen Mr Hariri departing the Parliament—alerting Subject 7 that the Canter carrying the
explosives had to move to the crime scene.11763 In Mr Platt’s view, Subject 7 was with the Canter,
and ‘any communication made to the driver of the Mitsubishi would have had to have been made
physically; in other words, verbally’.11764

See para. 4651; Gary Platt, T. 14 March 2017, p. 46.
See para. 4626.
11760
Subject 8’s Red 893 activated ETOILE1 on all its calls from 12:05. Previously, it had activated cells in the
Quraitem Palace area (CARACA3 and CONCOR2) at 11:00, 11:01 and 11:34, and PHENMB1 at 11:48; Gary Platt,
T. 13 March 2017, pp 82-83; exhibit P1198 (Call sequence table of Red 893), p. 6.
11761
See para. 4652; see also exhibit P1926, exhibit P1930.
11762
Gary Platt, T. 14 March 2017, pp 14, 16-17, 24-25, 42; exhibit P1927; exhibit P1928.
11763
See para. 4653.
11764
Gary Platt, T. 14 March 2017, p. 13.
11758

11759

Case No. STL-11-01/T/TC

2178 of 2642

18 August 2020

R334164

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

6703. Subject 8, according to Mr Platt, using ‘the coverage of ETOILE1, had the best line of sight
of the movements of the convoy’.11765 Subject 8’s Red 893 had called both Subject 7’s Red 946
and Mr Ayyash’s Red 741 within 20 seconds. The two calls lasted, respectively, five and ten
seconds. Subject 7, in Mr Platt’s view, was ‘the access or the trigger point for the movement of
the Canter towards the crime scene’. The second call was to Mr Ayyash who was coordinating the
operation.11766
6704. While there are no images of where the Canter was stationed for 50 minutes after—on the
Prosecution’s case at 11:56:57—exiting the tunnel and then turning right, the Canter, according to
Mr Platt, was potentially in close proximity of the crime scene, namely somewhere in the
ZOUKAK1 and ZOUKAK4 cell areas.11767 Both ZOUKAK1 and ZOUKAK4, in the Prosecution’s
submission, provided coverage to the slip road where—or not far from which—the Canter would
have stationed itself, but ZOUKAK4’s coverage ‘is nearer to the mouth of the slip road as it merges
into the road towards the crime scene’.11768
6705. As a result, by ‘a process of elimination’ or ‘a deduction of logic’ and based on cell
coverage, Subject 7, on Red 946, was with the Canter and was the access or the trigger point for
the Canter’s movement towards the crime scene. Further, consistent with this, Mr Platt noted that
Subject 7 only received three incoming calls on his Red mobile and did not make any outgoing
calls.11769
6706. The last ever calls of the Red network mobiles occurred between 12:51:32 and 12:53:42.
There were four calls between Subject 8 (Red 893), Subject 9 (Red 652), Subject 5 (Red 636) and
Subject 6 (Red 678). These four calls and the two previous calls from Subject 8 to both Subject 7
and Mr Ayyash involved all six who were active on the Red network that day. At 12:54:57, an
HSBC CCTV camera recorded Mr Hariri’s convoy passing the HSBC bank, preceded by a white

11765

Gary Platt, T. 14 March 2017, p. 48. Around that time, the other Red mobiles in the Parliament area activated the
BACHOU3 and BNPI3 cells. See paras 4654-4655.
11766
Gary Platt, T. 14 March 2017, pp 48-49.
11767
Mr Platt and Ms Robyn Fraser testified that images from the tunnel’s last CCTV show that the truck exited and
merged onto a side street in front of the Monroe Hotel. For Mr Platt, ‘our contention is’ that the Canter was behind,
to the east of the Monroe hotel, after taking a slip road that could be picked up once exiting the St Georges tunnel, in
front of the Monroe hotel. Exhibit P49 (Marked image); exhibit P1930.1 (Marked version of exhibit P1930); exhibit
P1923.3 (Marked version of slide 100 of exhibit P1923); Gary Platt, T. 14 March 2017, pp 27-31, 36-39; Robyn
Fraser, T. 23 January 2014, pp 47-48. See also exhibit P1923.6 (EPE snapshots related to exhibit P1923, slide 129).
11768
Prosecution submission during Mr Platt’s evidence; Gary Platt, T. 14 March 2017, pp 55-56.
11769
Gary Platt, T. 14 March 2017, pp 12-15, 18-19, 48.
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van entering the view about a minute earlier. At 12:55:05, the explosion occurred.11770 The Red
network mobiles were never used again.
6707. The map below, from Mr Philips’s report ‘Common mission phones?’ shows the cells used
by six Red mobiles, and Mr Ayyash’s Blue 233 and Green 300, near the crime scene and
Parliament—the area north-west of central Beirut—in the hour before the explosion.11771

11770
11771

See para. 4627.
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), map 27A (p. 152).
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(c)

Prosecution submissions

6708. The evidence is common to all the crimes charged in the amended consolidated indictment.
The Prosecution submits that it has proved beyond reasonable doubt that Mr Ayyash is guilty of
committing a terrorist act by means of an explosive device. 11772
6709. As to Mr Ayyash’s intention to commit the crime, the mens rea, the Prosecution submits
that he participated directly and intentionally in it.11773 His conduct and role demonstrate his
underlying intent. Mr Ayyash’s contribution to the surveillance activities establishes that he knew
Mr Hariri was the main target. His involvement in choosing the Canter and his coordination of the
network responsible for guiding the Canter into position just before the detonation of the carried
explosive device demonstrates his knowledge of the means of the attack. 11774
6710. Further, Mr Ayyash’s surveillance of, and presence at, the crime scene demonstrates that
he necessarily would have foreseen the likelihood that the public explosion would cause additional
deaths. This confirms that Mr Ayyash acted with the intention to cause terror. 11775
(d)

Ayyash Defence submissions

6711. The Ayyash Defence in its final trial brief did not directly address each count charged in
the amended consolidated indictment, with the exception of the conspiracy. Rather, it attacked the
reliability of the Prosecution’s telecommunications evidence, including the attribution of mobiles
to Mr Ayyash, which underpins all the charges.
6712. According to the Ayyash Defence, the Prosecution failed to prove Mr Ayyash’s
participation in any of the crimes charged and hence Mr Ayyash’s guilt beyond reasonable
doubt.11776 It submits that the Prosecution has based his alleged participation in the crimes and his
criminal intent on content-less calls on mobiles that have not been attributed to Mr Ayyash and
unreliable telecommunications evidence and analysis. 11777

11772
11773
11774
11775
11776
11777

Prosecution final trial brief, paras 1124, 1126, 1195.
Prosecution final trial brief, para. 1125.
Prosecution final trial brief, para. 1167.
Prosecution final trial brief, para. 1167.
Ayyash Defence final trial brief, para. 720.
Ayyash Defence final trial brief, paras 713-718.
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6713. Further, the allegation that Mr Ayyash shared the intent to commit each of the crimes with
Mr Badreddine and unidentified others ‘presents the obvious difficulty of proving shared intent
with unknown persons’.11778
(e)

Findings
i.

Introduction

6714. The evidence connecting Mr Ayyash with the attack on Mr Hariri stems from his use of
mobile Red 741. Without this there would be no evidence linking him with the explosion on
14 February 2005.
6715. The Red network undoubtedly was used in the assassination. It functioned as a closed
network that ceased operation immediately before the attack, after having been used in the previous
month in the surveillance of Mr Hariri and his convoy’s movements.
6716. It operated extensively on the day of the attack. Red network mobile users were near or in
the area of Quraitem Palace just after Mr Hariri had left for the Parliament and they were active in
monitoring him at the Parliament, when he was in the Parliament area. They must also have
assisted in preparing the Canter for the attack at the crime scene. The Trial Chamber agrees with
the Prosecution’s description of the Red network in the amended consolidated indictment and its
final trial brief as the ‘assassination team’. 11779
6717. The evidence—albeit circumstantial—that mobile Red 741 was used by someone involved
in the attack is overwhelming. Its movements and calls on Monday 14 February 2005 vis-á-vis
Mr Hariri, when combined with its presence over four days between Monday 31 January and
Saturday 12 February in movements coincidental to Mr Hariri’s, and its calls within a closed
network that shut down immediately before the attack, provide proof beyond reasonable doubt of
its role in the attack. This is the only inference reasonably available from the totality of the
evidence concerning its use and movements. Mr Ayyash’s presence, using his Blue 233, in
surveillance of Mr Hariri’s movements on four days between Saturday 29 January and Tuesday

11778

Ayyash Defence final trial brief, para. 719.
Amended consolidated indictment, paras 15 (a), 22, 24, 32-34, 38-39, 48, 50; Prosecution final trial brief, paras
10-11, 1167.
11779
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8 February—and on two of them with both Red 741 and Blue 233—provides further support to
this conclusion.11780
6718. The Trial Chamber therefore finds that the surveillance of Mr Hariri’s movements from at
least Saturday 29 January 2005 was connected to the possibility of assassinating him. Consistent
with the finding that a decision was made to assassinate him in at least early February 2005—as
set out in analysing the conspiracy charge—the Trial Chamber finds that the surveillance in which
Mr Ayyash was engaged from at least Thursday 3 February was an act preparatory to the
assassination.
6719. It was only through analysing the possible co-location of the mobiles in that network with
any other mobiles that the other networks, the Blue, Yellow and Green, were discovered. Further
cell site analysis of potentially co-locating mobiles led to the attribution of mobiles to Mr Ayyash,
Mr Badreddine and Mr Merhi. Thereafter, cell site analysis apparently led the investigators to
Mr Oneissi and Mr Sabra. But it is Red 741 that holds the key to Mr Ayyash’s involvement in the
attack.
6720. It is thus fair to state that establishing who was using that mobile is the key to determining
who bears responsibility for the terrorist attack on Mr Hariri—at least on Monday 14 February
2005—and thus whether the Prosecution has proved its case that Mr Ayyash was one of those
responsible as charged in the amended consolidated indictment.
6721. The Trial Chamber, after carefully analysing the cell site evidence relating to Red 741
concluded that it was co-locating and moving in concert with Blue 233, Green 300 and with
Mr Ayyash’s personal mobiles 091 and 170, and that these mobiles had a single user, namely,
Mr Ayyash. Mr Ayyash was also using Yellow 294.11781 The Trial Chamber has also found that
the Red, Yellow, Green and Blue networks were connected and at least some of the users of the
Red, Yellow, Green and Blue networks had a common mission, namely the assassination of
Mr Hariri,11782 and that the Red network played a crucial role in executing the attack on
14 February 2005.11783

11780
11781
11782
11783

The total is six days, Mr Ayyash was using both his Blue 233 and Red 741 on 31 January and 8 February 2005.
See paras 3411-3412.
See paras 2423, 4669, 4736.
See para. 4670.
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6722. The issue is whether this is sufficient to establish beyond reasonable doubt his alleged
culpability in committing the offences charged in the amended consolidated indictment.
ii.

Actus reus for terrorism

6723. The Trial Chamber has found that a rectangular charge of 2,500 to 3,000 kilograms of TNT
equivalent high explosives material, situated on the rear of a Mitsubishi Canter, was detonated on
14 February 2005. This was self-evidently an explosive device and therefore one of the physical
means that Article 314 of the Lebanese Criminal Code specifies as liable to create a public
danger.11784
6724. The Trial Chamber has also found that the explosion on 14 February 2005 was a terrorist
act within the meaning of Article 314 of the code. 11785
6725. Under Lebanese case law, a co-perpetrator may have either performed a physical act
necessary to commit the crime, or have made some other direct contribution to the crime’s
execution.11786 Different actions can constitute the co-perpetration of terrorist acts, intentional
homicide and attempted intentional homicide, including planning and supervising the acts of other
co-perpetrators.11787
6726. The question here is not whether Mr Ayyash detonated the explosive with his own hands—
which he did not—but whether his actions directly contributed to the execution of the crime,
thereby satisfying the actus reus for co-perpetration of a terrorist act.
6727. On 14 February 2005, the Red mobiles tracked the movement of Mr Hariri and his convoy,
alerted other members of the Red network to his location and prepared for the surveillance and for
the execution of the attack along the route that he was expected to take. These actions were
necessarily aimed at ensuring that the explosives detonated at the exact point when the convoy
would pass.
6728. Three Red mobiles were active in the area of Quraitem Palace in the morning before the
attack. Six were then active in the Parliament and crime scene areas. During the last two hours

11784
11785
11786
11787

See
See
See
See

para. 6331.
para. 6330.
paras 6028-6029.
para. 6031.
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before the attack, there were 33 calls between the six Red mobiles. Significantly, between 12:49:33
and 12:53:42, Red 741, Red 636, Red 678, Red 946, Red 893 and Red 652 were involved in the
final seven calls of the Red network. The explosion that killed Mr Hariri and others occurred at
12:55:05. After the explosion, the mobiles in the Red network were never used again. 11788
6729. The only reasonable inference available from the evidence is that, on 14 February 2005,
the Red mobiles tracked the movement of Mr Hariri and his convoy, alerted the others of his
location and prepared for surveillance and for the execution of the attack along the route that he
was expected to take. This must have also aimed at ensuring that the explosive detonated at the
exact time the convoy would pass. The users of Red mobiles had prepared the attack through
repeated operations of surveillance and reconnaissance in previous days.
6730. On the evidence received, as set out in analysing the conspiracy in sub-section (B)
‘Conspiracy to commit a terrorist act (Count 1)’ above, the Trial Chamber is satisfied that Mr
Ayyash had a central role in the execution of the attack on Monday 14 February 2005. The mission
was to assassinate Mr Hariri. Mr Ayyash participated in the preparations for the attack from at
least sometime in early February 2005, until four minutes before its completion. His last call, of
ten seconds on Red 741, occurred at 12:50:55. 11789
6731. Blue 233 had contact with the highest number of the other Blue mobiles and, along with
another Blue mobile, the most calls between 14 January and 14 February 2005.11790 Mr Philips
concluded that Mr Ayyash, as the user of Blue 233, was a ‘“senior” member of the Blue Phone
Group’ or ‘quite possibly the “leader” of the group’.11791 He also concluded that the user of Green
300, Red 741 and Blue 233—representing the only use of three what he termed ‘mission phones’,
meaning network mobiles by a single person—had to be a ‘dominant player’.11792

See para. 2272.
That Red 741 received from Red 893.
11790
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), para. 5.2.18.3.
11791
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), paras 5.5.2.4, 5.6.2.14,
referred to as ‘Suspect 1’; exhibit P1111 (Expert report of John Edward Philips – Single user analysis, Suspect 1,
Mr Ayyash).
11792
Exhibit P1117 (Expert report of John Edward Philips – Common Mission Phones), p. 4, while concluding that
‘whilst, given their relationship with Green 023, Green 023 would appear to be at the top of any hierarchy and therefore
the head of any command structure’. At para. 5.6.2.14 on p. 57, Mr Philips drew the following conclusion in relation
to ‘Mission hierarchy’: ‘One pair of these mobile phones features Blue 233 which, based upon usage, is quite possibly
the ‘leader’ of the group of Blue Phones and this would appear to be supported by this pair of Red and Blue Phones
also having a common user with that of Green 300, the only pair of mobile phones to do so’.
11788

11789
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6732. The Trial Chamber accepts this to the extent that Mr Ayyash’s use of Red 741 on Monday
14 February, in combination with his participation in surveillance of Mr Hariri’s movements in
the preceding weeks using that mobile and Blue 233, reveals his leading role in the assassination.
It is only through working backwards from Mr Ayyash’s use of Red 741 on 14 February that his
role in the attack can be established. This includes his surveillance activities using either Red 741
or Blue 233, or both, on six occasions between 29 January and 12 February, as seen in their context,
the only reasonable inference available from the totality of the evidence is that they were
preparatory to the attack.
6733. The Trial Chamber, as is set out above, is not convinced of the pleaded role of the Green
network in the assassination. Thus, in this respect it partially accepts Mr Philips’s opinion. It does
not consider that Mr Philips’s opinion that Mr Ayyash was a ‘dominant player’ is predicated on
the combination of the use of Red and Blue and Green network mobiles. In the Trial Chamber’s
view, Mr Ayyash’s use of the Blue and Red network mobiles in the period leading to the attack
suffices to provide the necessary inferences beyond reasonable doubt.
6734. On that day, Mr Ayyash was physically present in the area between Parliament and the
crime scene and in the crime scene area.11793 His Red 741 mobile was the only mobile that, on the
day of the attack, was in contact with all the other Red mobiles, 11794 namely those in the Parliament
area throughout a large part of the operation and those closer to the crime scene.
6735. The Trial Chamber is aware that, according to the expert evidence, apparently there was
no single dominant mobile in the Red network. Further, while Mr Philips identified Red 741 as the
most dominant of the Red mobiles on 20 January and 11 February 2005—on the latter day together
with two other Red mobiles—Red 652 was ‘the most dominant’ on 14 February 2005, with its user
being involved in about 50 per cent of the calls in that network. 11795

11793

Mr Platt testified that the mobiles attributed to Mr Ayyash took a more active role in the actual surveillance
operations—on the ground rather than coordinating the operations remotely—from 31 January 2005, Gary Platt,
T. 7 March 2017, p. 22.
11794
Compare exhibit P1259 (Call sequence table of ten numbers—Mr Ayyash), p. 364, with exhibit P1198 (Call
sequence table of Red 893), p. 6, exhibit P1199 (Call sequence table of Red 652), p. 6, exhibit P1202 (Call sequence
table of Red 946), p. 4, exhibit P1203 (Call sequence table of Red 636), pp 3-4 and exhibit P1204 (Call sequence table
of Red 678), p. 6.
11795
Exhibit P1114 (Expert report of John Edward Philips – Red mission phones), paras 6.3.4.4-6.3.4.6, 6.3.12.76.3.12.9, 6.3.14.7.
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6736. The Trial Chamber has however considered that, according to Mr Philips’s evidence,
several factors are relevant to identify a dominant number. These include the call volume, whether
a number had contacts ‘with the most numbers’ of a certain network or whether ‘often all calls
routed’ via that number. Mr Philips, for example, considered that, in a certain period, Blue 233
had contact with the highest number of the other Blue mobiles before concluding that its user was
a senior member of the Blue network, if not its leader.
6737. The Trial Chamber has considered that Red 741 was the only mobile that, on the day of the
attack, was in contact with all the other Red mobiles. In the totality of the circumstances, which
includes the movements of Red 741 and its call patterns, the Trial Chamber has concluded that this
mobile had a central role in the attack.
6738. It has also factored in that the call from Mr Ayyash’s Red 741 to Subject 6 (Red 678), at
11:33:33, was followed within a very short time by calls from Subject 6 (on Red 678) to two other
Subjects—Subject 8 (on Red 893) and Subject 9 on (Red 652)—at 11:34:31 and 11:35:05.
6739. In the Trial Chamber’s view, this call from Red 741 at 11:33:33 must have triggered the
relocation of the other three from the vicinity or area of Quraitem Palace to the Parliament and
crime scene areas, thus substantially launching the beginning of the operation.
6740. Despite Mr Hariri having already left Quraitem Palace at approximately 10:45—to reach
Parliament at around 10:54—Subject 8 (Red 893), Subject 9 (Red 652) and Subject 6 (Red 678)
moved from the area of Quraitem Palace to the area of the Parliament or the crime scene area only
around an hour later. This was by 11:48, 11:49 and 11:53, respectively. The Trial Chamber is
satisfied that the evidence taken in its totality establishes—and it accepts Mr Platt’s expert
evidence on this point—that Mr Ayyash coordinated the movement of the three other Red mobiles’
users.
6741. Accordingly, the Trial Chamber also finds that Mr Ayyash directly contributed to the
execution of the crime of a terrorist act through his central and leading role in the execution of the
attack. The Prosecution has not proved, for the reasons described below, Mr Ayyash’s or the other
Red mobiles’ users’ role in specific aspects of the operation—namely escorting or ensuring that
the Canter carrying the explosive device was placed at the crime scene or its purchase. This,
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however, does not affect the Trial Chamber’s overall conclusion that Mr Ayyash directly
participated in committing the crime charged.
6742. The evidence cannot categorically establish that the white truck in the CCTV footage
exiting from the President Suleiman Frangieh tunnel, just before 11:57, and passing the Phoenicia
Hotel and HSBC Bank, was a Mitsubishi Canter.11796 Although it is highly likely that the white
truck was the Canter used in the explosion, no witness could identify it as a Canter.
6743. The Trial Chamber therefore cannot conclusively accept Mr Platt’s opinion that the Canter
may have been stationed in a slip road close to the Monroe Hotel before moving to the crime scene.
It is one possibility but the evidence is equivocal. Mr Platt’s opinion relies on or assumes that the
white truck in the CCTV images was the Mitsubishi Canter. This also applies to the possible roles
of Mr Ayyash or the users of other Red mobiles.
6744. The Trial Chamber posed the following question to the Prosecution before its closing final
trial submissions in court:
At paragraphs 1078 to 1080, the brief refers to CCTV (closed circuit television) footage of
what could be the Mitsubishi canter allegedly carrying the explosives that were used in the
attack. Does the Trial Chamber have to be satisfied beyond reasonable doubt that the canter
is in fact depicted in the evidence referred to here?11797

6745. The Prosecution responded that was not an essential fact for conviction, namely, it is not a
material fact of which the Trial Chamber needs to be satisfied beyond reasonable doubt. 11798 The
Trial Chamber agrees.
6746. While the evidence does not establish that the truck in the CCTV footage was the Canter
used in the explosion, the Trial Chamber is satisfied regardless—for the reasons illustrated
above—that Mr Ayyash’s conduct suffices to constitute the actus reus of committing the act of
terrorism charged.

11796
11797
11798

See para. 1288.
Questions for closing submissions, para. 19.
Prosecution closing submissions, T. 13 September 2018, pp 103-104.
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6747. As to the other Prosecution submissions that Mr Ayyash coordinated the purchase of the
Canter used to carry the explosive device, the Trial Chamber is also not satisfied that the
Prosecution has proved this.11799 The Trial Chamber found that obtaining the Canter was part of
the plot to commit the attack and kill Mr Hariri and that it is plausible that the network activity in
Tripoli on certain dates in January 2005 related to obtaining the Canter in order to use it in the
attack.11800
6748. In particular, calls on 25 January 2005 were consistent with the user of Blue 610, attributed
to Subject 6, in Tripoli, informing Mr Ayyash that the Canter had been purchased, and that
Mr Ayyash in turn informed Mr Badreddine of this fact. If this is in fact what occurred. However,
‘consistency with’ something and proof are different matters. Consequently, the Trial Chamber
was unable to find conclusively either that the Canter was purchased that day, or that any particular
network mobile user had a role in the Canter’s purchase.11801
6749. The Trial Chamber is not of the view that Mr Ayyash’s alleged role in purchasing the
Canter in Tripoli is a material pleaded fact that is indispensable to a conviction. Whether it is
viewed as evidence supporting a pleaded material fact, namely, that Mr Ayyash was using Red
741, which was used in the attack, or a material fact is immaterial in the circumstances. The
evidence of Mr Ayyash’s mobile use on 14 February 2005 provides the necessary proof beyond
reasonable doubt of his involvement in the attack.
6750. The Trial Chamber is also not satisfied, for the reasons elaborated above, that the
Prosecution has proved that the Green network functioned as ‘mission command’.11802 It is not
satisfied that the pleaded so-called ‘hierarchical call flows’ from the Green network to the Blue
and Red networks proved a reporting or supervisory relationship between Mr Badreddine and
Mr Ayyash and other users of the Blue and Red network mobiles. This, however, does not matter
for the purposes of the finding here. There is sufficient evidence, from Mr Ayyash’s actions on
14 February 2005, to prove his involvement in the attack, irrespective of the role of the pleaded
Green network.

11799
11800
11801
11802

See
See
See
See

para. 4795.
para. 4795.
paras 4792, 4795.
para. 4743.
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6751. The Trial Chamber finds that, by the actions detailed above, the conduct of the Red
mobiles’ users directly contributed to the execution of the crime and therefore establishes the actus
reus for committing a terrorist attack by means of an explosive device. Mr Ayyash, on his Red
741, directly contributed to and had a central role in its execution 11803 by directly participating in
it from the Parliament and the crime scene areas on 14 February 2005 and by contributing to its
preparation in previous days.
6752. Further, the preparatory acts of surveillance of Mr Hariri, at least in February 2005, in
which Mr Ayyash participated using both his Red and Blue mobiles, also support this finding.
6753. However, proof that his actions equate to criminal responsibility for the crime also depends
upon his knowledge of what he was doing and his intention, or mens rea.
iii.

Mens rea for committing a terrorist act

6754. The subjective or mental element for committing a terrorist act includes two parts: the first
is knowledge that the act is to be committed using an explosive device that is liable to create a
public danger, and the second is an intention to cause a state of terror. This is a specific intention,
or dolus specialis.11804
6755. The call patterns of Red 741 on Monday 14 February 2005 prove that Mr Ayyash was
coordinating the operation on the ground. The Canter had to have been somewhere near the crime
scene while Mr Hariri was at the Parliament, given the few minutes it was going to take his convoy
to travel the distance between there and the St Georges Hotel. When Mr Ayyash was near the
Parliament he made calls at strategic moments to those who must have been near the Canter.
6756. This must have been to communicate that it should be manoeuvred into position when the
convoy passed. Mr Ayyash also called those who were at Quraitem Palace just after Mr Hariri had
left, and who most probably had been engaged in surveillance of Mr Hariri, although, as Mr Platt

For further details see chapter ‘Chronology of network mobile activity before Mr Hariri’s assassination on
Monday 14 February 2005’, (C) (3) (b) ‘Network activity’.
11804
See para. 6175.
11803

Case No. STL-11-01/T/TC

2190 of 2642

18 August 2020

R334176

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

noted, they may have been there for ‘operational reasons’. 11805 Mr Ayyash was also himself placed
in strategic positions, and finally close to the crime scene.
6757. As Mr Platt noted, at this point the Red network mobiles did not have to follow Mr Hariri’s
convoy. They knew where it was travelling and what was going to happen to it.
6758. In respect of his calls to those who must have been near or with the Canter, they must have
been near the St Georges Hotel for a period before the explosion. Mr Hariri’s convoy had a choice,
generally, of taking one of two routes between the Parliament and his residence. The Canter was
loaded with 2.5 tonnes of explosives and would have needed sufficient advance warning to move
into position as it was something that could only be done slowly and with care. And as the convoy
was taking the coastal route and would have to pass the hotel, the Canter had to have been
positioned so as to be near when the convoy passed. It would have had to have been ready to move
and for the suicide bomber to have been situated to be in a position to detonate the charge at the
correct moment.
6759. This required someone, who was near the Parliament observing Mr Hariri, alerting those
responsible for ensuring the Canter was in position that the convoy was leaving. That person would
presumably also have informed those who were with the Canter of where Mr Hariri’s vehicle was
in the convoy and that he was as usual driving himself.
6760. It took the convoy less than five minutes to travel from outside the Parliament to the
St Georges Hotel. The Red network users, having spent some time in the previous month observing
the convoy’s routes and movements, which would have included things such as the order in which
vehicles drove and its usual security practices, would have known how it typically behaved. The
Blue network users had engaged in mobile surveillance of the convoy as it travelled along the
coastal route between Quraitem Palace and Faqra Villa and the way back.11806 The Red mobile
users in the Parliament and the crime scene areas must have known how long the convoy would

11805
Gary Platt, T. 13 March 2017, pp 43-44. He could not exclude, however, that they were already in situ there
before making the calls.
11806
Mr Hariri had attended Parliament on 27 January and 8 February 2005. On 27 January, the security convoy used
the coastal route to travel to Parliament, but there was no evidence of the return route. On 8 February—when mobile
surveillance occurred—the convoy took the ‘inland’ route, Gary Platt, T. 22 February 2017, pp 17-18, 22, 26-27, T.
7 March 2017, pp 46, 57.
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need to reach the hotel from the Parliament, based upon its usual behaviour, including its normal
speed, and that it had to slowly traverse a bend near the hotel.
6761. Thus, the assassination team members would have known how much time they had
between Mr Hariri’s departure from the Parliament and having the Canter ready to move into
position. This should also have included sufficient time for those assisting the Canter driver to
move themselves to a safe distance from the scene. The quickest and most logical way of doing
this would have been by motorbike which could have been maybe a kilometre away, and thus
potentially out of harm’s way, within less than a minute. As Mr Platt noted, motorbikes, due to
their flexibility, are used quite extensively in surveillance, and could have been used by Subjects
5 and 7 on the day.11807
6762. There is no direct evidence of either Mr Ayyash’s knowledge or his intention to commit a
terrorist act by means of an explosive device. Mr Ayyash’s mental state, as is normal in
prosecutions relying on circumstantial evidence, can only be inferred from his proven actions.
These are detailed above.
6763. The only reasonable inference available from the totality of the evidence is that Mr Ayyash,
by virtue of his actions on the day of the attack, must have known that Mr Hariri was to be
murdered by an explosion in a VBIED in a public place and exactly where it was to occur. He
must have been aware of the circumstances in which the device was to have been detonated,
including that its detonation was intended on a public street, in the middle of a weekday, as
Mr Hariri’s convoy passed along a busy road.
6764. Inevitably, by virtue of its detonation at that time and place, an explosion of that nature and
one killing Mr Hariri in particular, was going to create a state of terror. In this respect, the Trial
Chamber has also taken into account that the target of the attack, Mr Hariri, was a prominent
political figure whose assassination was likely to, and in fact did, cause feelings of fear, insecurity
and loss among the Lebanese people. The Trial Chamber heard abundant evidence during the trial
of the assassination’s negative effect on Lebanon. Mr Ayyash, in participating in the plan to murder
Mr Hariri, must have known this; no other inference is reasonably available from the evidence.

11807

Gary Platt, T. 14 March 2017, pp 8-9.
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6765. This provides the evidence of his specific intention to commit the terrorist act as charged.
The only conclusion available from the totality of the evidence therefore is that Mr Ayyash by his
actions intended to commit a terrorist act by means of an explosive device.
6766. The Prosecution also positively submitted of Mr Ayyash that:
His involvement in choosing the Canter Van demonstrates knowledge of the means of the
Attack through a VBIED, as does his co-ordination of the network responsible for guiding
the VBIED into position just prior to its detonation.11808

6767. This submission relies upon a positive finding that Mr Ayyash was involved in the Canter’s
purchase and with knowledge of its intended use in the attack. The evidence concerning
Mr Ayyash’s alleged ‘involvement in choosing the Canter Van’, however, is weak. Additionally,
it does not follow logically, and the evidence does not establish, that whoever bought the Canter
must have known at the time of its purchase—namely, in mid to late January 2005—that it was
intended to be turned into a VBIED for the purpose of assassinating Mr Hariri.
6768. However, legally and factually, there was no need to prove that he was involved in the
Canter’s purchase nor in preparing the false claim of responsibility. Mr Ayyash’s actions on
Monday 14 February 2005 in combination with his actions in the previous weeks suffice to provide
the necessary evidence of his knowledge and thus his intention. His involvement in the surveillance
of Mr Hariri’s movements in the weeks before the assassination, and at the latest from 3 February
2005, is corroborative of his actions on Monday 14 February 2005. The Trial Chamber is satisfied
that the surveillance was a necessary preparatory act for the assassination. The only inference
reasonably available from the evidence is that Mr Ayyash, using his Red and Blue network
mobiles, participated in it knowing that the surveillance was part of the plan to assassinate
Mr Hariri.
6769. The Trial Chamber is therefore satisfied beyond reasonable doubt that Mr Ayyash
possessed the requisite knowledge that the explosive device was liable to create a public danger.
That is the only conclusion that is reasonably available from the evidence. The Trial Chamber
therefore concludes that Mr Ayyash possessed the mens rea to commit a terrorist act.

11808

Prosecution final trial brief, para. 1167.
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6770. Accordingly, the Trial Chamber finds Mr Ayyash guilty, as a co-perpetrator, of terrorism
(count two) under Articles 188, 212, 213 and 314 of the Lebanese Criminal Code and
Article 3 (1) (a) of the Statute of the Special Tribunal.

4.

Counts three, four and five—intentional homicide and attempted
intentional homicide

6771. Each of counts three, four and five aver that Mr Ayyash committed intentional homicide
or attempted intentional homicide. The evidence underlying each count is identical, but the counts
have different legal elements. For this reason, the Trial Chamber has assessed the legal elements
separately.
6772. The wording of the pleading of these counts in the amended consolidated indictment,
however, is slightly inconsistent. Count three, of the intentional homicide of Mr Hariri with
premeditation by using explosive materials, pleads in paragraph 58 that Mr Ayyash committed the
offence with Mr Badreddine, and that:
c.

each bearing individual criminal responsibility as co-perpetrators with shared
intent to cause Rafik HARIRI’s death and by knowingly bringing about the
detonation of a large explosive device resulting in his death,

d.

committed the intentional homicide of Rafik HARIRI,

6773. As an aggravating circumstance, which is applicable on sentence, premeditation is pleaded,
and added to this is a pleading of committing the offence, that:
e. ii.

by knowingly bringing about the detonation at 12:55 at Rue Minet el Hos’n
Beirut, Lebanon, of explosives equivalent to approximately 2500
kilogrammes of TNT that may cause death.

6774. This pleads that as an aggravating circumstance Mr Ayyash knew of the approximate
quantity and type of explosives used in the attack.
6775. Count four, of the intentional homicide with premeditation and by using explosive
materials of the 21 others who died as a result of the explosion, however, pleads in paragraph 60
that Mr Ayyash committed this offence in the following manner:
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e.

by using a large quantity of explosive materials in a public place with
shared intent and premeditation to commit the intentional homicide of
former Prime Minister, and leading political figure, Rafik HARIRI, within
his motor convoy,

[and]
h.

by then knowingly bringing about the detonation at 12:55 at Rue Minet el
Hos’n, Beirut, Lebanon, being a public street, of explosives equivalent to
approximately 2500 kilogrammes of TNT that may cause death.

6776. For this count the aggravating circumstances are described as premeditation and ‘by
bringing about the said detonation of explosive materials’, without specifying Mr Ayyash’s
knowledge of their type or approximate quantity.
6777. In count five, which is the attempted intentional homicide with premeditation by using
explosive materials of 226 people, repeats this pleading at paragraph 62, and with the same
aggravating circumstances:
d.

by using a large quantity of explosive materials in a public place with
shared intent and premeditation to commit the intentional homicide of
former Prime Minister, and leading political figure, Rafik HARIRI, within
his motor convoy,

[and]
g.

by then knowingly bringing about the detonation at 12:55 at Rue Minet el
Hos’n, Beirut, Lebanon, of explosives equivalent to approximately 2500
kilogrammes of TNT that may cause death.

6778. It would appear that the Prosecutor, in the amended consolidated indictment, is pleading
on one hand, for the charge of the intentional homicide of Mr Hariri, that Mr Ayyash knew only
that the quantity of explosives was large. However, on the other hand, for the charges of the
intentional homicide of the additional 21 people and the attempted intentional homicide of 226
others, the Prosecutor is alleging that Mr Ayyash had specific knowledge, but not as an aggravating
feature, of the type and approximate quantity of explosives used in the attack.
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6779. These pleadings go to Mr Ayyash’s mens rea, or intention, and thus what the Prosecutor
must prove beyond reasonable doubt to establish his guilt.
6780. Thus, the literal wording of the amended consolidated indictment requires the Trial
Chamber to consider whether the Prosecutor has proved that Mr Ayyash knew that the Canter
contained ‘explosives equivalent to approximately 2500 kilogrammes of TNT’ in respect of counts
four and five. However, it need only consider this in count three for the purposes of aggravation
in sentencing.
6781. Why the Prosecutor chose to plead Mr Ayyash’s specific knowledge of the type and
quantity of explosives used is unclear, given that the Prosecution led no evidence capable of
establishing this. Premeditation and use of explosive material are not elements of the crime of
intentional homicide under Lebanese law, but are aggravating factors in sentencing a convicted
offender.11809 Resolution of this matter is thus one for sentencing proceedings.
(a)

Count three—Intentional homicide of Mr Rafik Hariri with premeditation
by using explosive materials

6782. Mr Ayyash is charged under count three of the amended consolidated indictment with
having committed as a co-perpetrator—with the former Accused, Mr Badreddine, and others
unidentified—the crime of intentional homicide of Mr Hariri with the aggravating circumstances
of premeditation and using explosive materials equivalent to approximately 2,500 kilogrammes of
trinitrotuene (TNT).11810 The Prosecutor specifies in count three of the amended consolidated
indictment that Mr Ayyash, Mr Badreddine and others unidentified: 11811
c.

each bearing individual criminal responsibility as co-perpetrators with
shared intent to cause Rafik HARIRI’s death and by knowingly bringing
about the detonation of a large explosive device resulting in his death,

d.

committed the intentional homicide of Rafik Hariri

e.

in the aggravating circumstances of

See para. 6273.
Amended consolidated indictment, paras 57-58. The amended consolidated indictment refers to Article 3 (1) (a)
of the Special Tribunal’s Statute and Articles 188, 212-213, 547 and 549 (1) and (7) of the Lebanese Criminal Code.
11811
Amended consolidated indictment, para. 58.
11809
11810
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(i)

premeditation, and

(ii)

by knowingly bringing about the detonation at 12:55 at Rue Minet
el

Hos’n

Beirut,

Lebanon,

of

explosives

equivalent

to

approximately 2500 kilogrammes of TNT that may cause death.

i.

Prosecution submissions

6783. The Prosecution submits that it has proved Mr Ayyash’s guilt beyond reasonable
doubt.11812 It argues that Mr Ayyash was using mobiles from each of the networks involved in the
attack. He coordinated and participated in the surveillance of Mr Hariri from the very early stages
of preparation of the attack until its execution. He coordinated the purchase of the Canter used to
carry the explosive device. He also coordinated the execution of the attack from the vicinity of the
crime scene on 14 February 2005.11813
6784. These activities, in the Prosecution’s submission, establish beyond reasonable doubt that
Mr Ayyash played a principal and direct role in the commission of the attack and thus is
responsible as a co-perpetrator of the underlying crimes.11814
6785. In particular, he participated in and coordinated the surveillance of Mr Hariri directly
before his assassination on 14 February 2005. He also coordinated the placement of the Canter
carrying the explosive device, enabling the detonation of the explosives to kill Mr Hariri and the
others, as well as the execution of the attack. 11815
6786. Specifically, regarding Mr Ayyash’s acts on the day of the attack, the Prosecution argues
that there was an overnight concentration of activity by Mr Ayyash on the Blue network. With his
call on Blue 233 call at 10:50 to Blue 585 while he was en route to the crime scene, where he
converged with Subject 5, the user of both Red 636 and Blue 585. This reinforces the direct
significance of Mr Ayyash’s role in ensuring that the Canter was in place at the crime scene before
the arrival of Mr Hariri’s convoy.11816
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6787. At 11:33, Mr Ayyash, on Red 741, called Subject 6 (Red 678’s user). This triggered Subject
6’s calls to Red 893 and Red 652 to move to the vicinity of Place de l’Étoile where Mr Hariri was.
In this way, Mr Ayyash ‘was making sure that the Red Phones would be well placed to update him
on Hariri’s movements after he exited the Parliament’.11817
6788. Subject 5 (Red 636’s user) who was using a cell in the vicinity of the President Suleiman
Frangieh tunnel,11818 called Mr Ayyash one minute after ‘the Mitsubishi Canter Van was recorded
on CCTV camera travelling through the … tunnel’, to announce his arrival and receive further
directions.11819 Mr Ayyash therefore ‘was able to confirm his own direct observations that the
bomb had physically arrived in the immediate vicinity of the planned location of the Attack’.11820
6789. Mr Ayyash updated Mr Badreddine on this and—knowing that Mr Hariri had yet to depart
the Parliament area through calls with the Red mobiles users there—‘was in a position to direct
the VBIED to turn off and wait as planned, if necessary’.11821 According to the Prosecution, the
Canter ‘waited on the side of the road’ until the signal was given to Subject 7, using Red 946, of
the moment Mr Hariri departed from café Place de l’Étoile.11822
6790. Only forty seconds after his last contact with Subject 5, Mr Ayyash’s Green 300 made a
short call to Mr Badreddine’s Green 023 to update him that the means of the attack, the Canter
carrying the explosives, had arrived in the immediate vicinity of the crime scene. 11823 Mr Ayyash’s
Green 300 activated a cell in the immediate vicinity of the crime scene.11824 After calling
Mr Badreddine, Mr Ayyash immediately joined Subject 7, Red 946’s user, ‘to wait with the suicide
bomber in the side road, receiving updates from the Parliament area ensuring that everything was
in place as the suicide bomber was made to wait’.11825 Sixteen seconds after Red 893 gave the
signal to Red 946 that Mr Hariri’s convoy had left, Red 893 also called Mr Ayyash’s Red 741.

11817
11818

Prosecution final trial brief, para. 981.
At 11:57:01, Red 636 activated the ZOUKAK2 cell at the beginning of the call and the PHENMB1 cell at the

end.
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That both Red 946 user and Mr Ayyash were called suggests that Mr Ayyash had already separated
from Red 946 and the suicide bomber.11826
6791. Relying on the Appeals Chamber’s first interlocutory decision on the applicable law and
the Lebanese case law, and specifically in the Murr and Karami cases, the Prosecution submits
that someone who plays a principal role in the execution of a crime is guilty as co-perpetrator even
if his underlying acts do not constitute an element of the crime. 11827 The Prosecution submitted:
Like in the Michel Murr case, AYYASH is guilty of helping to plan, supervise, surveil,
and prepare the execution of a car bombing, and is therefore responsible as a co-perpetrator
for the underlying crimes.11828

6792. Further, Mr Ayyash’s ‘activities on the day of the assassination were much more
pronounced’ than those of the accused Mr Khalil Mattar in the Karami case.11829 Mr Mattar had
knowingly used a device to signal to the perpetrator when Mr Karami’s helicopter was passing by
a specific location to facilitate the use of explosives to kill him. Based on Mr Mattar’s ‘activities’,
the Lebanese Judicial Council requalified his criminal conduct from complicity to direct
participation in the underlying crimes of terrorism and intentional homicide. 11830
6793. As to Mr Ayyash’s intention to commit the crime—the mens rea—the Prosecution submits
that his contribution to the surveillance activities establishes that he knew Mr Hariri was the main
target. Further, Mr Ayyash’s involvement in choosing the Canter and his coordination of the
network responsible for guiding it into position just before the detonation of the explosive device
demonstrates his knowledge of the means of the attack.11831
ii.

Defence submissions

6794. The Ayyash Defence submits generally that the Prosecution failed to prove Mr Ayyash’s
guilt beyond reasonable doubt.11832 It submits that the Prosecution has based his alleged

11826
11827
11828
11829
11830
11831
11832

Prosecution final trial brief, para. 999.
Prosecution final trial brief, paras 1164-1166, see also paras 1141-1142.
Prosecution final trial brief, para. 1166.
Prosecution final trial brief, para. 1166.
Prosecution final trial brief, para. 1165, referring to Karami Judgment, pp 171-174.
Prosecution final trial brief, para. 1167.
Ayyash Defence final trial brief, para. 720.
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participation in the crimes and his criminal intent on content-less calls on mobiles that have not
been attributed to Mr Ayyash and unreliable telecommunications evidence and analysis.11833
6795. The allegation that Mr Ayyash shared the intent to commit each of the crimes with
Mr Badreddine and unidentified others ‘presents the obvious difficulty of proving shared intent
with unknown persons’.11834
iii.

Findings
a.

Actus reus for co-perpetration

6796. The Trial Chamber has determined that the acts necessary, or the actus reus of intentional
homicide consists of the following three elements. These are first: an act or culpable omission
aimed at impairing the life of another person; second, the result of the death of a person; and third,
a causal connection between that conduct and the death. It decided that killing Mr Hariri on
14 February 2005 satisfied the actus reus of intentional homicide.11835
6797. In analysing the applicable law, the Trial Chamber also decided, based on Lebanese case
law, that a co-perpetrator may have done either a physical act necessary to commit the crime, or
made some other direct contribution to the execution of the crime. 11836
6798. The Lebanese courts have considered what suffices to establish the actus reus for coperpetration of intentional homicide in the context of an assassination operation that included
multiple participants. These include, recruiting others to execute the scheme of killing the victims
and coordinating their actions; participating personally in reconnaissance operations for the crime;
tracking the victim’s passage; and alerting other co-perpetrators of his location.11837
6799. Neither Mr Ayyash nor any of the Red mobiles’ users physically perpetrated the crime in
the sense of detonating the explosion—the Trial Chamber has found that a suicide bomber
triggered the attack and detonated the explosive.11838 However, committing a crime through coperpetration, according to Lebanese law, is not limited to physical perpetration. Co-perpetration in

11833
11834
11835
11836
11837
11838

Ayyash Defence final trial brief, para. 713.
Ayyash Defence final trial brief, para. 718.
See paras 6344-6345.
See paras 6028-6029.
See para. 6291.
See para. 1448.

Case No. STL-11-01/T/TC

2200 of 2642

18 August 2020

R334186

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

its context here is taking the preparatory steps necessary to ensure that the explosives were
detonated when Mr Hariri’s convoy passed the chosen spot.
6800. Mr Ayyash did not detonate the explosive with his own hands, so the legal issue is whether
his actions directly contributed to the execution of the crime and therefore satisfy the actus reus
for co-perpetration of intentional homicide. The Trial Chamber, for all the reasons set out above
in relation to count two, is satisfied beyond reasonable doubt that they did.
6801. The Trial Chamber has analysed the evidence proving Mr Ayyash’s actions and intention,
namely, his mens rea and actus reus, in its findings above concerning count two, with committing
a terrorist act by means of an explosive device.
6802. The evidence supporting all counts is the same. The terrorist act was aimed at killing
Mr Hariri in a public place with an explosive device. The only real difference in the legal elements
required to satisfy the crimes charged in counts two (the terrorist act) and three and four
(intentional homicide) is that for count two the Prosecution must prove a specific intention in
relation to the terrorist act. Count five (attempted intentional homicide) has a separate legal
element of dolus eventualis, or an acceptance of a probable outcome, here being the likely death
of people other than Mr Hariri. In the circumstances of this case, the same evidence establishes the
legal mens rea for counts two to five. That is, detonating a large explosion—aimed at a motor
convoy—in a public place that was crowded with people.
6803. Mr Ayyash was the user of Green 300, Red 741, Blue 233 and Yellow 294 during the
relevant periods.11839 The Red, Yellow, Green and Blue networks were connected and at least some
of the users of the Red, Yellow, Green and Blue networks had a common mission, namely the
assassination of Mr Hariri.11840 The Red network played a crucial role in executing the attack on
14 February 2005.11841
6804. The only reasonable conclusion available from the evidence is that, on Monday
14 February 2005, the Red mobiles tracked the movement of Mr Hariri and his convoy, alerted the
others involved of his location and prepared for surveillance and for the execution of the attack

11839
11840
11841

See para. 3411.
See paras 2423, 4669, 4736.
See para. 4670.
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along the route that he was expected to take. This must have also aimed at ensuring that the
explosive detonated at the exact time the convoy would pass. The users of the Red mobiles had
prepared the attack through repeated operations of surveillance and reconnaissance in previous
days.
6805. The Trial Chamber can infer from Mr Ayyash’s actions that he must have been aware of
what he was doing. This is the only conclusion reasonably available on the evidence. The evidence
establishes that Mr Ayyash had a central role in the execution of the attack. The mission was to
assassinate Mr Hariri. Mr Ayyash participated in the preparations for the attack from at least early
February 2005 until four minutes before its completion. His last call11842 occurred at 12:50:55 and
lasted ten seconds.
6806. By these actions, the conduct of the Red mobiles’ users directly contributed to the
execution of the crime and therefore establishes the actus reus for co-perpetration of intentional
homicide. The Trial Chamber is therefore satisfied that Mr Ayyash, on his Red 741, directly
contributed to the execution of the intentional homicide of Mr Hariri by directly participating in it
from the Parliament and the crime scene areas on 14 February 2005 and by contributing to its
preparation in previous days.11843
6807. Accordingly, the Trial Chamber also finds that Mr Ayyash’s actions directly contributed
to the execution of the crime of intentional homicide of Mr Rafik Hariri through his central and
leading role in the execution of the attack. Again, the legal issue is whether he knowingly did so
and with the requisite intention to commit premeditated intentional homicide with explosive
materials.
b.

Mens rea for intentional homicide

6808. The mens rea for intentional homicide under Lebanese law has two parts. The first is the
intention to cause death, whether direct or by dolus eventualis. The second is knowledge of the
circumstances of the offence, including the use of means capable of causing death.11844

11842
11843
11844

That Red 741 received from Red 893.
Prosecution final trial brief, para. 1162.
See paras 6298-6299.
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6809. The Prosecutor specifically charged that Mr Ayyash and Mr Badreddine knowingly
brought about the detonation of the explosives that killed Mr Hariri. In their context here, the words
‘bringing about’ must mean ‘causing’. Their knowledge that it was a ‘large explosive device’ is
pleaded.
6810. Again, there is no direct evidence of Mr Ayyash’s knowledge or intention. It must be
inferred from the totality of the evidence. Using the same reasoning employed for the findings in
relation to count two above, the Trial Chamber finds that the evidence proves beyond reasonable
doubt that Mr Ayyash intended to kill Mr Hariri and had the requisite knowledge about the
circumstances of the offence. This is the only conclusion reasonably available from the evidence.
6811. Mr Ayyash was the user of a mobile in the networks that the Trial Chamber has found were
involved in Mr Hariri’s assassination, namely, the Red and Blue networks. He also used a Yellow
mobile and was one of three users in the Green network. The Trial Chamber has found that, through
his mobiles, Mr Ayyash was in contact with other network mobiles during mobile surveillance
operations of Mr Hariri’s movements and therefore contributed to them.
6812. The only reasonable inference available from the evidence is that Mr Ayyash was aware of
the object of the mission—namely that Mr Hariri was the target of the operation and explosives
material were to be used to kill him—and that he intended to kill Mr Hariri.
6813. As to the Ayyash Defence’s general submissions concerning the ‘difficulty of proving
shared intent with unknown persons’, the Trial Chamber notes that, in the amended consolidated
indictment, the Prosecution pleads ‘each bearing individual criminal responsibility as coperpetrators with shared intent to cause Rafik HARIRI’s death’. 11845
6814. However, under Lebanese law, no ‘shared’ intent by co-perpetrators needs to be
established. Under Article 547 of the Lebanese Criminal Code ‘Anyone who intentionally kills
another person shall be punishable’. Under Article 213 of the code, ‘Each of the co-perpetrators

11845
In the tracked-changed version filed on 12 July 2016, the amended consolidated indictment, para. 58, reads:
‘MUSTAFA AMINE BADREDDINE and SALIM JAMIL AYYASH,
a. on the 14th day of February 2005,
b. together with Mustafa BADREDDINE and others unidentified,
c. each bearing individual criminal responsibility as co-perpetrators with shared intent to caused Rafik HARIRI’s
death and by knowingly bringing about the detonation of a large explosive device resulting in his death’.
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of an offence shall be liable to the penalty prescribed by law for the offence’. Therefore, the intent
of any other unidentified co-perpetrator is not relevant to determine whether Mr Ayyash had the
required mens rea for intentional homicide.
6815. In the amended indictment, the Prosecutor used the wording ‘shared intent’. This was when
Mr Badreddine was an accused in the case and was jointly charged with Mr Ayyash under this
count. By pleading ‘each bearing individual criminal responsibility as co-perpetrators with shared
intent…’ the Prosecutor was clearly referring to each of Mr Ayyash and Mr Badreddine. No other
interpretation is reasonably available. The expression ‘each bearing individual criminal
responsibility’ in combination with the words ‘with shared intent’, is used in each count in the
amended consolidated indictment.
6816. In any event—irrespective of whether or not it is a legal requirement under the Lebanese
code—it is clear that those who were involved in the operation to murder Mr Hariri in a terrorist
attack using a large quantity of explosives, and knew what they were doing, had a ‘shared intent’.
No other conclusion is reasonably available on the evidence. All users of the Red network mobiles
on Monday 14 February 2005 had this ‘shared intent’.
6817. For the same reasons set out above in analysing Mr Ayyash’s mens rea for count two, the
same evidence establishes beyond reasonable doubt his knowledge and his intention to murder
Mr Hariri with explosive materials.
6818. In light of the findings above, the Trial Chamber finds Mr Ayyash guilty beyond reasonable
doubt, as a co-perpetrator, of the intentional homicide of Mr Rafik Hariri (count three) under
Articles 188, 212, 213 and 547 of the Lebanese Criminal Code and Article 3 (1) (a) of the Statute
of the Special Tribunal.
(b)

Count four—Intentional homicide (of 21 persons in addition to the
intentional homicide of Rafik Hariri) with premeditation by using
explosive materials

6819. Under count four of the amended consolidated indictment, Mr Ayyash is charged with
having committed, as a co-perpetrator, the intentional homicide of 21 other people with the
aggravating circumstances of premeditation and using explosive materials equivalent to
approximately 2,500 kilogrammes of trinitrotuene. Mr Ayyash either intended to kill members of
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Mr Hariri’s convoy and members of the general public in the vicinity, or foresaw and accepted the
risk that such deaths would occur. These victims of the attack died either on 14 February 2005 or
subsequently as a result of the injuries sustained in the attack. 11846
6820. In paragraphs 60 (e) and (h) of the amended consolidated indictment, under particulars of
the offence, the Prosecutor charges Mr Ayyash:
e.

by using a large quantity of explosive materials in a public place with
shared intent and premeditation to commit the intentional homicide of
former Prime Minister, and leading political figure, Rafik HARIRI, within
his motor convoy,
….

h.

by then knowingly bringing about the detonation at 12:55 at Rue Minet el
Hos’n Beirut, Lebanon, being a public street, of explosives equivalent to
approximately 2500 kilogrammes of TNT that may cause death.

6821. Here, the Prosecutor appears to be alleging that Mr Ayyash had specific knowledge of the
approximate quantity of the explosives employed. As noted above, in this respect the wording of
counts three and four of the amended consolidated indictment is inconsistent.
i.

Submissions

6822. The Prosecution submits that Mr Ayyash’s surveillance of, and presence at, the crime scene
demonstrates that he necessarily would have foreseen the likelihood that the public explosion
would cause additional deaths.11847 The Ayyash Defence did not separately address this charge.
ii.

Findings

6823. The Parties entered into an agreement as to evidence that the explosion killed 21 people in
addition to Mr Hariri, as listed in schedule A of the amended consolidated indictment. 11848 This is

11846
Amended consolidated indictment, paras 59-60. The amended consolidated indictment refers to Article 3 (1) (a)
of the Special Tribunal’s Statute and Articles 188, 189, 212-213, 547 and 549 (1) and (7) of the Lebanese Criminal
Code.
11847
Prosecution final trial brief, para. 1167.
11848
Agreed facts, no. (i).
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uncontested and the Trial Chamber finds it proven beyond reasonable doubt in the case against
Mr Ayyash.
6824. For the same reasons the Trial Chamber has found that Mr Ayyash’s conduct satisfies the
actus reus of co-perpetration of the intentional homicide of Mr Hariri, 11849 it is also satisfied that
Mr Ayyash directly contributed to the execution of the intentional homicide of the 21 additional
people.
6825. Regarding Mr Ayyash’s mens rea, the only reasonable inference available from the
evidence is that he was aware that explosive materials were to be used in the attack. And further,
that these were of a sufficient quantity to detonate in Mr Hariri’s moving convoy and to kill him
and anyone else in the vicinity.
6826. Additionally, Mr Ayyash directly participated in mobile surveillance of Mr Hariri and, at
other times, was in contact with those conducting mobile surveillance. From this he must have
known that Mr Hariri always travelled in a convoy, would not have been alone in his car and that
others would be in the convoy. Further, the calls he received from the users of the Red network
who were watching Mr Hariri’s departure from the Parliament must have informed him that
Mr Hariri was travelling in his convoy of five vehicles.
6827. Mr Ayyash must have therefore known that the explosives that were to be detonated when
Mr Hariri’s convoy passed the St Georges Hotel may cause the deaths of anyone either in the
convoy or in the immediate vicinity of the intended explosion. Mr Ayyash was also in an area near
the crime scene immediately before the explosion. From moving between the Parliament and the
crime scene area he must have been aware of how many people were on the streets in the general
vicinity of the hotel.
6828. Detonating a device of that size and power inevitably was going to kill many people who
were at least in the immediate vicinity of the blast. This is especially because it was planned to
detonate on a public city street in the middle of a weekday. Numerous members of the public could
reasonably have been expected to have been within its range. The explosives mounted on a moving
VBIED necessarily had to be of a magnitude greater than, for example, those deployed in a car

11849

See sub-section (C) (4) (a) (iii) a. ‘Actus reus for co-perpetration’.
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bomb in a stationary vehicle, which is detonated either remotely when the target was in the vehicle,
or by the ignition being switched on. That is a targeted explosion designed to cause much less
damage.
6829. The Trial Chamber has comprehensively analysed the effect of the explosion and the
11,000 square metre crime scene that resulted.11850 The explosion was massive, and the explosives
were designed to target an armoured convoy moving at speed. The photographs and videos in
evidence, accompanied by eyewitness and expert testimony graphically demonstrated the extent
of the effect of the explosion, including the colossal damage caused to the buildings in its
immediate vicinity. These buildings of course had people inside them.
6830. The evidence therefore proves beyond reasonable doubt that Mr Ayyash, by his actions on
Monday 14 February 2005, intended to commit the intentional homicide of those who died in or
as a result of the explosion. The Trial Chamber therefore concludes that Mr Ayyash intended to
kill members of Mr Hariri’s convoy and members of the general public, or at least foresaw that
deaths would occur and accepted the risk that this would happen.
6831. The Trial Chamber therefore finds Mr Ayyash guilty, as a co-perpetrator, of the intentional
homicide of 21 persons, in addition to Mr Rafik Hariri, as listed in schedule A of the amended
consolidated indictment (count four), under Articles 188, 189, 212, 213 and 547 of the Lebanese
Criminal Code and Article 3 (1) (a) of the Statute of the Special Tribunal.
(c)

Count five—Attempted intentional homicide (of 226 persons in addition
to the intentional homicide of Rafik Hariri) with premeditation by using
explosive materials

6832. Under count five, Mr Ayyash is charged with the attempted intentional homicide of 226
other persons—listed in schedule B of the amended consolidated indictment—who were injured
in the explosion.
6833. The aggravating factors of premeditation and using explosive materials equivalent to
approximately 2,500 kilogrammes of trinitrotuene are also pleaded. Mr Ayyash either intended to
kill members of Mr Hariri’s convoy and members of the general public in the vicinity or foresaw

11850

See chapter VI ‘Explosion on 14 February 2005’.
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and accepted the risk that such deaths would occur. However, the attempt failed to reach the
intended result due to circumstances beyond the control of the co-perpetrators.11851
i.

Submissions

6834. The Prosecution submits that Mr Ayyash’s surveillance of, and presence at, the crime scene
demonstrates that he necessarily would have foreseen the likelihood that the public explosion
would cause additional deaths.11852 The Ayyash Defence made no specific submissions about this
charge.
ii.

Findings

6835. The Parties agreed to the fact that the explosion injured 226 people—as listed in schedule
B of the amended consolidated indictment—as uncontested.11853 The Trial Chamber has already
found that an act likely to cause death was committed in respect of each of these 226 people, and
that their death was prevented solely by circumstances beyond the perpetrators’ control. 11854 The
Trial Chamber therefore finds this fact proven beyond reasonable doubt in the case against
Mr Ayyash.
6836. For the same reasons, the Trial Chamber has found that Mr Ayyash’s conduct satisfies the
actus reus of co-perpetration of the intentional homicide of Mr Hariri, and the 21 others killed in
the explosion,11855 it is also satisfied that Mr Ayyash directly contributed to the attempted
intentional homicide of 226 other people.
6837. As noted earlier, a perpetrator of attempted intentional homicide must have the mens rea
to commit the crime of intentional homicide. Based on the same reasoning applied in relation to
count four above,11856 the Trial Chamber is satisfied beyond reasonable doubt that Mr Ayyash
intended to kill the members of Mr Hariri’s convoy and the members of the public who were

11851

Amended consolidated indictment, paras 61-62. The amended consolidated indictment refers to Article 3 (1) (a)
of the Special Tribunal’s Statute and Articles 188-189, 200-201, 212-213, 547 and 549 (1) and (7) of the Lebanese
Criminal Code.
11852
Prosecution final trial brief, para. 1167.
11853
Agreed facts, no. (ii).
11854
See paras 6350-6353.
11855
See sub-sections (C) (4) (a) (iii) a. ‘Actus reus for co-perpetration’ and (C) (4) (b) (ii) ‘Findings’.
11856
See sub-section (C) (4) (b) (ii) ‘Findings’.
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injured in the attack. Or, alternatively, he at least foresaw that deaths would occur and accepted
that risk.
6838. There is no other conclusion reasonably available from the evidence. Detonating a
truckload of explosives in a busy street near occupied buildings will inevitably kill many people.
Some may not die but instead sustain injury. Some injuries will be severe. However, whether or
not these people died from their injuries the act of participating in the detonation of the explosion
was an act likely to cause death. In this respect the conduct amounted to an attempted intentional
homicide with premeditation by using explosive materials. Mr Ayyash did not act alone; he had
an important role in the operation against Mr Hariri.
6839. Accordingly, the Trial Chamber finds Mr Ayyash guilty, as a co-perpetrator, of the
attempted intentional homicide of the 226 people listed in schedule B of the amended consolidated
indictment (count five) under Articles 188, 189, 201, 212, 213 and 547 of the Lebanese Criminal
Code and Article 3 (1) (a) of the Statute of the Special Tribunal.

5.

Conclusion

6840. Mr Ayyash had a central role in the execution of the attack and directly contributed to it.
Mr Ayyash intended to kill Mr Hariri and had the required knowledge about the circumstances of
the assassination mission, including that explosives were the ‘means’ to be used.
6841. For all the reasons outlined above, the Trial Chamber is satisfied beyond reasonable doubt
that the Prosecution has proved the guilt of Salim Jamil Ayyash on all counts charged in the
amended consolidated indictment.
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D.

Hussein Hassan Oneissi and Assad Hassan Sabra

6842. The allegations in the amended consolidated indictment against Hussein Hassan Oneissi
and Assad Hassan Sabra inextricably link the two in the conspiracy alleged; they are alleged to
have acted together. Thus, for convenience and the ease of analysis, their alleged individual
criminal liability is jointly reviewed, but with separate findings on each.
6843. The Prosecutor alleges in the amended consolidated indictment in count one that:
Mr Oneissi and Mr Sabra, from 22 December 2004, until the morning of Monday 14 February
2005 before the attack, and Mr Ayyash and Mr Merhi, from 11 November 2004 until the morning
of 14 February 2005 before the attack—together with Mr Badreddine and unidentified others—
concluded or joined an agreement aimed at committing a terrorist act intended to cause a state of
terror by a predetermined means liable to create a public danger, namely the assassination of
Mr Hariri by means of a large explosive device in a public place. 11857
6844. He also pleads that, from 22 December 2004 until 14 February 2005, Mr Oneissi and
Mr Sabra were: accomplices to the crimes of committing a terrorist act (count six); the intentional
homicide of Mr Hariri (count seven); the intentional homicide of 21 others (count eight); and the
attempted intentional homicide of 226 people (count nine), through their participation in the false
claim of responsibility.11858
6845. Under the conspiracy count, the Prosecutor pleads that Mr Oneissi and Mr Sabra:
performed supporting tasks for the assassination, namely:
i.

to seek a suitable individual, later identified as Abu Adass, who would be
used to make a false claim of responsibility, on a video, for the attack
against Hariri; and,

ii.

to ensure delivery of the video, with a letter attached, for broadcast after
the assassination.11859

6846. While for counts six to nine, it is specifically pleaded that they:

11857
11858
11859

Amended consolidated indictment, para. 54.
Amended consolidated indictment, paras 64-70.
Amended consolidated indictment, para. 48 (c).
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agreed with the said co-perpetrators to perform, and then performed, acts
preparatory to the offence, and acts to shield the co-perpetrators and themselves
from justice, which would falsely blame others in a fictional fundamentalist group,
as follows:
i.

as preparatory to the offence and/or acts to shield the co-perpetrators and
themselves from justice, by identifying and then using a 22-year-old
Palestinian man named Ahmad Abu Adass in order to create a false claim
of responsibility from him on video for the forthcoming offence on behalf
of a group called ‘Victory and Jihad in Greater Syria’; and

ii.

as acts to shield the co-perpetrators and themselves from justice, by then
ensuring the video, with the attached letter, of the false claim of
responsibility

would

be

broadcast

on

the

television

in

Lebanon

immediately after the said offence.11860

1.

Trial Chamber’s findings on the conspiracy charge, count one

6847. The ambit of the conspiracy and the facts underlying it, including the alleged role of each
Accused, Mr Badreddine and the unnamed co-conspirators, are detailed above.11861
6848. The Trial Chamber’s conclusions below are based on the factual findings relating to
Mr Oneissi’s and Mr Sabra’s role in the events charged, in particular as to their pleaded
involvement in making the false claim of responsibility for the attack on Mr Hariri.11862 To
recapitulate, the Trial Chamber has found the following facts established beyond a reasonable
doubt in relation to their conduct, namely that:

•

During the amended consolidated indictment period, Mr Oneissi was the user of mobile
Purple 095, while Mr Sabra was a user of mobile Purple 018. His wife also used the
mobile;11863

11860

Amended consolidated indictment, paras 64 (f), 66 (f), 68 (h) and 70 (h).
See sub-section (B) ‘Conspiracy to commit a terrorist act (Count 1)’, above.
11862
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’ for further details.
11863
See chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’, (D) (3)
‘Findings’ and (E) (4) ‘Conclusion’.
11861
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•

From December 2004 through February 2005, Mr Oneissi’s mobile and Mr Sabra’s
shared mobile regularly contacted each other and Mr Merhi, the user of mobile Purple
231;11864

•

Mr Oneissi’s Purple 095 or Mr Sabra’s attributed mobile Purple 018 activated cells near
the Arab University Mosque in Beirut nearly every day from 29 December 2004 until 7
January 2005;11865

•

Mr Oneissi’s Purple 095 activated a cell near the mosque around the time of the second
call to Mr Abu Adass’s home on 17 January 2005; 11866

•

On 25 January 2005, Mr Sabra’s attributed mobile Purple 018 called Mr Merhi, activating
a cell near the tree where the false claim video was found on 14 February 2005; 11867 and

•

On 4 February 2005, Mr Sabra’s attributed mobile Purple 018 called Mr Merhi, activating
a cell near the payphone used to make the third call to Al-Jazeera on 14 February
2005.11868

And on 14 February 2005:

•

Mr Oneissi’s mobile Purple 095 and Mr Sabra’s attributed mobile Purple 018 activated
cells near the payphones where the first two calls to the news organisations were made at
around the time of these calls;11869

•

Mr Sabra’s attributed mobile Purple 018 activated cells near the payphone where the third
and fourth calls to the news organisations were made around the time of the calls;11870
and

See paras 2471-2473.
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (D) (3) (c) (ii) a. ‘Mr Oneissi’s and Mr
Sabra’s presence ‘near’ the mosque around prayer times’ for further details.
11866
See para. 5476.
11867
See paras 5532, 5687.
11868
See para. 5687.
11869
See paras 5656-5660.
11870
See paras 5661-5665.
11864

11865
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•

Mr Oneissi’s mobile Purple 095 and Mr Sabra’s attributed mobile Purple 018 activated
cells near the tree containing the video at around the time it was collected. 11871

And further, on 16 February 2005:

•

Mr Oneissi abandoned his personal mobile Purple 095, after having used it since January
2003;11872 and

•

Mr Sabra’s attributed mobile Purple 018 ceased use, after it had been used by Mr Sabra
and his wife since November 2001.11873

6849. However, the Trial Chamber also found that it had not been established beyond a
reasonable doubt in respect of Mr Oneissi and Mr Sabra that:

•

Either had met Mr Abu Adass at the Arab University Mosque in late December 2004 or
early January 2005;11874

•

Mr Oneissi had posed as ‘Mohammed’ and thereby befriended Mr Abu Adass; 11875

•

Either had called Mr Abu Adass on 15 January 2005 to lure him from his home; 11876

•

Either had abducted Mr Abu Adass after he left his home on 16 January 2005; 11877

•

Either had called Mr Abu Adass’s family on 17 January 2005 to tell them that Mr Abu
Adass was going on jihad and would not return home; 11878

•

Either had created the false claim video or accompanying letter, or had any role in
this;11879

See paras 5667-5678.
See para. 5808.
11873
See para. 5808; chapter IX ‘Attribution of mobile telephones to the Accused and Mustafa Amine Badreddine’,
(E) (4) ‘Conclusion’.
11874
See para. 5296.
11875
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (D) (3) (c) (i) ‘Whether the Prosecution
has proved that Mr Oneissi was ‘Mohammed’’.
11876
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (E) (2) (d) (i) ‘Ahmad Abu Adass’s
disappearance on Sunday 16 January 2005’.
11877
See para. 5459.
11878
See paras 5475-5480.
11879
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (F) (2) (c) ‘Findings’, (3) (c) ‘Findings’.
11871
11872
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•

On 9 or 10 February 2005, either Mr Oneissi or Mr Sabra had purchased the telecard used
at the payphones to make the calls to the news organisations; 11880

•

Either had placed the video and letter in the tree near Al-Jazeera;11881 nor that

•

On 14 February 2005, either Mr Oneissi or Mr Sabra had made any of the telephone calls
to Reuters or Al-Jazeera from the four payphones.11882

6850. In sum, the Trial Chamber found that Mr Oneissi’s and Mr Sabra’s participation in the false
claim aspect of the case had not been proven beyond a reasonable doubt.

2.

Submissions

6851. The Prosecution, in its final trial brief, submits that the evidence establishes beyond
reasonable doubt that Mr Oneissi and Mr Sabra each played a central role and actively participated
in the false claim of responsibility, which required knowing the assassination plot’s objectives.
The nature and extent of their role establishes that they must have known the crimes they agreed
to support.11883 Mr Oneissi and Mr Sabra’s participation in the false claim of responsibility aided
and abetted the perpetrators and showed their agreement to do so in the months leading up to the
attack. Their dissemination of the false claim after the attack helped shield the participants from
justice.11884
6852. Further, Mr Oneissi and Mr Sabra were aware of the perpetrators’ intent and knowingly
agreed to join and support the conspiracy, given their involvement in the false claim of
responsibility. The false claim was so important that those involved were part of the full conspiracy
and knew that they were assisting the perpetrators to commit a terrorist act and homicide. 11885
6853. At the very least, they were trusted operatives who would have deduced the perpetrators’
objective given the nature of their task.11886 Advance planning before the attack was required, so

See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (F) (2) (c) ‘Findings’, (3) (c) ‘Findings’.
See para. 5538.
11882
See chapter XII ‘Claim of responsibility for the attack on Rafik Hariri’, (F) (4) (e) ‘Findings’.
11883
Prosecution final trial brief, para. 1194.
11884
Prosecution final trial brief, para. 1188.
11885
Prosecution final trial brief, paras 1189-1190; Prosecution closing submissions, T. 11 September 2018, pp 32-35.
11886
Prosecution final trial brief, para. 1191.
11880

11881
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that they could plan the delivery of the false claim video and letter. 11887 They would also have been
instructed before the attack as to what was to be said by those making calls to Reuters and AlJazeera.11888 Evidence of the advance planning includes Mr Sabra activating cells on 25 January
and 4 February 2005 to call Mr Merhi near a payphone used to call Al-Jazeera and near the tree
where the video would be placed.11889
6854. The Oneissi Defence submits that the Prosecution has not proved that Mr Oneissi entered
into an agreement to commit a crime against state security, knew that a terrorist act would be
carried out, took the risk that other crimes could be committed, knew the conspirators’ intent or
the means and tools to be used or intended to be an accomplice.11890 Neither has it been proved
that he participated in either Mr Abu Adass’s disappearance or the dissemination of the false
claim.11891 Mr Oneissi did not know the purpose of the so-called ‘COLA Phase’.11892 He was not
informed before the attack of the terrorist plot against Mr Hariri or the role of the false claim. 11893
6855. The Sabra Defence submits that there is neither evidence to suggest Mr Sabra had the
propensity to commit the crimes nor that he knew or met the other Accused or conspirators, nor
that he was a member of or associated with Hezbollah.11894 The Prosecution cannot prove what
preparatory steps Mr Sabra agreed to and what his contribution was to the disappearance of Mr
Abu Adass or the dissemination of the false claim video.11895 Mr Sabra did not know in advance
of the target, means or date of the attack.11896 Mr Sabra was not aware of the conspiracy or its

11887

Prosecution final trial brief, paras 1018, 1193.
Prosecution final trial brief, para. 1192.
11889
Prosecution final trial brief, paras 931-932, 1018, 1193; Prosecution closing submissions, T. 11 September 2018,
pp 34-35.
11890
Oneissi Defence final trial brief, para. 721.
11891
Oneissi Defence final trial brief, paras 671-679, 703-714; Oneissi Defence closing submissions, T. 19 September
2018, pp 120-121, T. 20 September 2018, pp 97-103, 138-140.
11892
Oneissi Defence final trial brief, paras 680-693.
11893
Oneissi Defence final trial brief, paras 697-702, 715-720. See also Oneissi Defence closing submissions, T. 19
September 2018, pp 120-121, T. 20 September 2018, pp 97-103, 138-140.
11894
Sabra Defence final trial brief, paras 835-843.
11895
Sabra Defence final trial brief, paras 844-858; Sabra Defence closing submissions, T. 21 September 2018, pp 4042, 44-48.
11896
Sabra Defence final trial brief, paras 859-867; Sabra Defence closing submissions, T. 21 September 2018, pp 66,
69.
11888
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purpose and so did not intend to join it and he did not understand that his assistance would facilitate
a terrorist attack.11897

3.

Findings on individual criminal responsibility
(a)

General analysis

6856. During the amended consolidated indictment period, Mr Sabra’s attributed mobile Purple
018 and Mr Oneissi’s Purple 095 called each other, and Mr Merhi on Purple 231, and were present
in the area of locations where false claim-related activities took place, such as the Arab University
Mosque in late December 2004 and early January 2005. Additionally, Mr Oneissi used his personal
mobile—and Mr Sabra’s attributed mobile Purple 018 was used—near relevant payphones on
Monday 14 February 2005, and the tree from which the video was collected, and they stopped
using their mobiles shortly after the attack.
6857. The most incriminating piece of evidence against the two Accused—if Mr Sabra was in
fact using Purple 018 on the day, which is a fact that the Trial Chamber cannot find established
beyond reasonable doubt—in the Trial Chamber’s view, is the discarding of long-used mobiles
within two days of the attack. Of itself, this act is inherently suspicious and it could provide strong
supporting evidence of guilt when combined with other pieces of circumstantial evidence. It could
suggest that the mobile users had a good reason not to continue using them, such as a fear of
apprehension and that they were taking steps to minimise this possibility.
6858. However, even when considered with the other pieces of evidence—as set out directly
above—this is not persuasive. In the Trial Chamber’s view—for argument’s sake—even if it were
satisfied that the two Accused physically participated in making the false claim of responsibility
on the afternoon of 14 February 2005, discarding the mobiles raises competing inferences.
6859. One is the obvious, namely, of a consciousness of guilt in taking positive steps to conceal
their own actions. But, on the other hand, in the Trial Chamber’s view, it is equally consistent with
someone realising after the event that what they had done was connected with making the false
claim and thus attempting to distance themselves from their involvement in the event—in this

11897

Sabra Defence final trial brief, paras 868-871; Sabra Defence closing submissions, T. 21 September 2018, pp 50-
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scenario the Trial Chamber assumes that the actus reus is satisfied, and from this it would have to
infer their knowledge, or mens rea, from a time before the attack.
6860. In other words, in the absence of positive evidence that is capable of establishing beyond
reasonable doubt that the Accused knew before the explosion that they were going to participate
in making a false claim of responsibility—which was designed to shield the perpetrators of an as
yet unrealised terrorist act—the mere act of discarding mobiles two days later does not of itself
provide additional circumstantial evidence of their mens rea.
6861. This piece of evidence would have to be considered with the other relevant facts. However,
adding the evidence of what in the circumstances was clearly a suspicious act to the other facts
does not strengthen those other facts. This is because these facts are insufficient—either taken
together with or without the fact of the discarding of the mobiles—to prove their participation in
the false claim of responsibility beyond reasonable doubt. Putting it another way, using the single
most (proven) incriminating piece of evidence against the two Accused does not bolster the other
facts that the Trial Chamber has established beyond reasonable doubt to the point that they could
be found guilty of committing the offences charged.
6862. And, as is explained below, the most incriminating pleaded fact, and indeed the only direct
piece of evidence led against either Mr Oneissi or Mr Sabra in relation to their alleged participation
in the crimes, was that Mr Oneissi was ‘the Mohammed’ who befriended Mr Abu Adass before he
disappeared. But this crucial piece of evidence has not been proved beyond reasonable doubt and
cannot be viewed with the discarding of the mobiles.
6863. The Trial Chamber’s determination is reinforced by the Prosecution’s submission that
Mr Oneissi’s and Mr Sabra’s knowing assistance of the perpetrators in acts preparatory to the
crime and knowing assistance to shield the perpetrators from justice, and their knowing agreement
to join and support the conspiracy, is based on their participation in the false claim of
responsibility.11898
6864. In particular, the Prosecution’s case against the two Accused—as pleaded in each version
of the indictment and pre-trial briefs—was fundamentally premised on Mr Oneissi being

11898

Prosecution final trial brief, paras 1188-1189; Prosecution closing submissions, T. 11 September 2018, p. 32.
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‘Mohammed’. Whatever the Prosecution might have said in its final trial brief and closing
submissions to the effect that the Trial Chamber could find the two Accused guilty without finding
proven their involvement in Mr Abu Adass’s abduction, its case theory was in fact based on their
positive involvement in this preparatory act.11899 But the Trial Chamber has not been satisfied
beyond reasonable doubt that Mr Oneissi was ‘Mohammed’. Nor of their participation in any
aspect of Mr Abu Adass’s disappearance and appearance in the video.
6865. Their pleaded awareness—that before the explosion on Monday 14 February 2005—they
were assisting in diverting responsibility for the explosion was essentially based on Mr Sabra’s
and Mr Oneissi’s alleged participation in what happened to Mr Abu Adass in early to mid-January
2005, namely, his recruitment, abduction and video appearance.11900 And this in turn rested
strongly on Mr Oneissi’s positive identification as ‘Mohammed’ from photo boards and the
contemporaneous presence of their mobiles, at times, near the mosque.
6866. The Prosecution’s case theory regarding their roles was therefore heavily premised upon
Mr Oneissi being Mohammed. If established, this would have allowed the Trial Chamber to
employ a form of backwards reasoning in respect of their mens rea on 14 February, based upon
their earlier participation in the setting up of the false claim by finding and perhaps ‘abducting’
Mr Abu Adass. In other words, if they were involved in Mr Abu Adass’s disappearance or
‘abducting’ him—and knowing that it was connected with Mr Hariri’s intended assassination—
this would have provided the necessary knowledge and hence intention for their actions on the
afternoon of 14 February 2005.
6867. The Trial Chamber notes here that the allegation that they were involved in abducting
Mr Abu Adass from his home on Sunday 16 January 2005 appears in neither the amended
consolidated indictment nor the Prosecutor’s pre-trial brief. This is explained further in analysing
the false claim of responsibility at paragraphs 5451-5459.

11899
Amended consolidated indictment, paras 3 (b)-(c), 23, 27-29, 48 (c) (i)-(ii), 54; Prosecution’s updated pre-trial
brief (Ayyash, Badreddine, Oneissi and Sabra case), annex A, paras 62, 114, 118-130. See also Prosecution pre-trial
submissions (Merhi case), annex A, paras 53, 105, 109-121.
11900
This is not intended to suggest that the video was made in mid-January 2005 as there is no evidence as to when
it was made.
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6868. If, however, their participation in the disappearance of Mr Abu Adass cannot be proved, a
major plank in the Prosecution’s case theory disappears. This is insofar as it could go to prove that
they knew that they were participating in covering up Mr Hariri’s death on the afternoon of
14 February by virtue of a prior agreement to do so—as is charged. And that is what has happened
here. The Trial Chamber—as explained above11901—is not satisfied beyond reasonable doubt that
they were involved in Mr Abu Adass’s non-pleaded but argued ‘abduction’, nor his disappearance.
6869. And in any event, even if the Trial Chamber were convinced beyond doubt of their
involvement in the ‘Mohammed deceit’—which it is stressed, it is not—according to the
Prosecution, this would mean that they must have known the full scope of the assassination plot.
But this does not follow logically; it cannot be the only inference reasonably available from the
evidence.
6870. It is equally plausible, in the Trial Chamber’s view, that those responsible for Mr Abu
Adass’s disappearance, such as enticing him away from his home—as opposed to those who
planned the entire operation—did not need to know the purpose for which they were either
kidnapping or leading him away.
6871. Crucially, no evidence was led of anything relating to the filming of the video. Naturally,
those involved in making the video, by virtue of its content, must have known that Mr Abu Adass’s
participation in it was linked to Mr Hariri’s future assassination. But there is no evidence of (a)
who made the video nor (b) when and where it was made nor (c) that those who were involved in
his disappearance also made the video. The conspiracy could have comprised a mere handful of
people, of which maybe only one or two had actually made the video, and thus knew of its contents
before it was broadcast. But this is unknown. In a conspiracy of two, one could have made the
video.
6872. In this respect there are inferences available both ways as to the size of the conspiracy and
hence as to whether those who were supposed to participate in the false claim knew before the
explosion that their actions were connected with it.

11901

See para. 5459.

Case No. STL-11-01/T/TC

2219 of 2642

18 August 2020

R334205

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

6873. One possibility, which is reasonably available on the evidence, is that the operation was
segmented by dividing different people, who were unaware that the aim was to kill Mr Hariri, into
performing separate but essential tasks. Under this scenario, knowledge of the ultimate objective
of the operation, namely, Mr Hariri’s assassination, could well have been confined to a handful of
people inside and outside of Lebanon. Those responsible for ensuring that the false claim was
broadcast on 14 February 2005 would not necessarily have known before the explosion that they
would be calling Al-Jazeera afterwards to instruct it to collect a video and to broadcast it.
6874. A trusted operative was indeed needed, but, in the Trial Chamber’s view, that person did
not need to be a co-conspirator. Their knowledge of their role could be confined to a ‘need to
know’ basis. The evidence does not prove that it was essential to the operation that only a coconspirator could make the calls on 14 February, or put the envelope containing the video in the
tree at some unknown time. To the contrary, the fewer who knew about the aim of the operation,
the better. Under this scenario, a small group of trusted operatives—in other words, conspirators—
performed all tasks requiring knowledge of the objective.
6875. The other potentially plausible explanation is that the combination of the recruitment and
abduction of Mr Abu Adass and the calls to the media outlets on 14 February 2005 was so integral
to the overall operation that these essential actions could only be entrusted to those who knew why
they were doing it, namely, as part of the plot to assassinate Mr Hariri—either as co-conspirators
or as accomplices.
6876. But in the absence of any direct evidence on this, the Trial Chamber is unable to make a
finding either way. Thus, in the Trial Chamber’s view, it is as equally plausible that those who
made the calls and put the video in the tree knew in advance of the attack on Mr Hariri, as it is that
they did not. There is no evidence which conclusively establishes either scenario, one way or
another.
6877. The possibility that both are equally sustainable must therefore inevitably raise a
reasonable doubt as to the Prosecution theory that Mr Oneissi and Mr Sabra—if they were involved
in the false claim on 14 February 2005—must have known in advance that their actions were
connected to Mr Hariri’s intended assassination. The evidence does not establish this either
factually or as a matter of logic, or inferential reasoning from circumstantial evidence.

Case No. STL-11-01/T/TC

2220 of 2642

18 August 2020

R334206

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

6878. Another factor militating against Mr Oneissi or Mr Sabra knowing of the explosion in
advance—assuming it could be proved that they in fact made the calls on 14 February 2005—is
of their personal mobiles communicating with each other and Mr Merhi. None were using network
mobiles to communicate on this vital part of the plot.
6879. The Prosecution’s explanation for this is that none thought that this would lead to their
detection, and they took some precautions in using public payphones and an anonymous telecard
to make the calls. And this is a plausible explanation, for there is no right or wrong way to
communicate a false claim of responsibility after a terrorist attack.
6880. However, if this is the case, in the Trial Chamber’s view, it reveals a remarkable lapse in
discipline in communication among those who were said to be indispensable to the operation. The
evidence has established the existence of tightly controlled networks that only communicated
either with other mobiles in that single network or with another related network.11902 The use of
personal mobiles thus also goes against the Prosecution’s theory that they must have known in
advance that their actions were contributing towards the operation to assassinate Mr Hariri, either
before or after the explosion, or both.
(b)

Accomplice liability under Articles 219 (4) and (5) of the Lebanese
Criminal Code

6881. During the amended consolidated indictment period—as noted above—Mr Sabra’s
attributed mobile Purple 018 and Mr Oneissi using his personal mobile Purple 095 called each
other, and Mr Merhi on Purple 231. Their mobiles were present in the area of locations where false
claim-related activities took place, such as the Arab University Mosque in late December 2004
and early January 2005. The two personal mobiles were used near relevant payphones on
14 February 2005, and the tree from which the video was collected. Their personal mobiles stopped
use shortly after the attack.
6882. This conduct is insufficient either to prove conduct that assisted the perpetrators’
preparation for the attack or that helped to shield the perpetrators or accomplices from justice.

11902

See chapter VIII ‘Nature and purpose of colour-coded mobile networks and Purple group of mobiles’.
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Their actions, in Mr Oneissi being in these locations and Mr Sabra’s attributed mobile Purple 018
also being there therefore do not satisfy the actus reus for accomplice liability.
6883. Similarly, the Prosecution has failed to establish the mental element, or mens rea, of
accomplice liability for either Accused. Using or not using a mobile, calling each other and being
somewhere in the area of locations where false claim-related activities took place is likewise
insufficient to demonstrate beyond a reasonable doubt that Mr Oneissi or Mr Sabra knew and
accepted that the perpetrators would carry out an attack using an explosive device that was likely
to kill people and spread terror. This is assuming that Mr Sabra was using his attributed mobile at
all relevant times.
6884. Moreover, there is no evidence from which the Trial Chamber could conclude beyond
reasonable doubt—even if it was found proved that they did participate in calling the news
agencies after the attack on 14 February 2005—that they were aware in advance of the attack,
which occurred at around 12:55, that calling Al-Jazeera and Reuters later that afternoon was
connected with the attack. This is an essential requirement under Articles 219 (4) and (5).
6885. The Trial Chamber accepts that if they indeed participated in making the calls to either
news outlet—by virtue of the content of the letter that was read during the call—they would have
known then that their actions were connected with the attack. However, this would not of itself
prove their knowledge of this before the attack, as is required by Article 219 of the Lebanese
Criminal Code, to incur criminal liability as an accomplice.
6886. The Trial Chamber’s conclusion as to the lack of evidence that Mr Oneissi or Mr Sabra
participated in the ‘Mohammed deceit’, the abduction of Mr Abu Adass or the dissemination of
the false claim therefore precludes their liability as accomplices.
6887. Accordingly, the Trial Chamber finds that Mr Oneissi’s and Mr Sabra’s liability as
accomplices for the crimes of committing a terrorist act (count six), the intentional homicide of
Mr Hariri (count seven), the intentional homicide of 21 other persons (count eight) and the
attempted intentional homicide of 226 persons (count nine) has not been proven beyond a
reasonable doubt.
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(c)

Conspiracy

6888. The same underlying facts and conduct are used to prove Mr Oneissi’s and Mr Sabra’s
alleged participation in the conspiracy to commit a terrorist act by means of an explosive device
in order to assassinate Mr Hariri. To find them guilty of participating in the conspiracy charged in
count one, the Trial Chamber must be satisfied beyond reasonable doubt of the same facts that
would have proved their criminal liability as accomplices as charged in counts six to nine of the
amended consolidated indictment.
6889. Given the Trial Chamber’s determination, for purposes of accomplice liability, that
Mr Oneissi and Mr Sabra did not know of or accepted that the perpetrators would carry out a
terrorist act with an explosive device, homicide or attempted homicide, it follows that the Trial
Chamber cannot be convinced beyond a reasonable doubt that they knew and agreed with the
conspirators to commit a terrorist act using a large explosive device in a public place to assassinate
Mr Hariri.
6890. To be clear, the fact of these personal mobiles calling the other mobile, and Mr Merhi, and
Mr Oneissi’s Purple 095’s and Mr Sabra’s attributed mobile Purple 018’s presence in the area of
false claim-related activities at the Arab University Mosque, payphones and the tree, is insufficient
evidence on its own to demonstrate that Mr Oneissi or Mr Sabra entered into an agreement to
commit a terrorist act during the amended consolidated indictment period. And most especially so
in the absence of evidence that they participated in what happened to Mr Abu Adass. Indeed, the
Prosecution’s argument that Mr Oneissi and Mr Sabra knowingly joined the conspiracy is premised
on their involvement in the false claim of responsibility. 11903 So the Trial Chamber’s determination
that the Prosecution failed to prove the two Accused did take part in the false claim is fatal to the
charge of conspiracy.
6891. Accordingly, the Trial Chamber finds that Mr Oneissi and Mr Sabra cannot be found
responsible for conspiracy to commit a terrorist act as charged in count one.

11903

Prosecution final trial brief, para. 1189; Prosecution closing submissions, T. 11 September 2018, p. 35.
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E.

Hassan Habib Merhi

6892. According

to

the

amended

consolidated

indictment,

Mr

Merhi,

together

with

Mr Badreddine, coordinated the preparation of the false claim of responsibility. He specifically
co-ordinated the activities of Mr Oneissi and Mr Sabra in the lead-up and aftermath of the
attack.11904
6893. The Prosecution further submits that Mr Merhi supported the terrorist attack by coordinating one of its integral components—the false claim of responsibility—which in turn also
helped shield the perpetrators of the attack from justice.11905
6894. Mr Merhi is charged as an accomplice—under Articles 219 (4) and (5) of the Lebanese
Criminal Code—to the homicide, attempted homicide and terrorist act. Specifically, his alleged
contributions to the crimes are described in the amended consolidated indictment as: (a)
preparatory to the offence and as acts shielding the co-perpetrators and himself from justice by
participating in the identification and subsequent use of an individual in creating a false claim of
responsibility video; and (b) acts shielding the co-perpetrators and himself from justice by ensuring
that the false claim of responsibility is broadcast on TV after the offence. 11906
6895. The Merhi Defence submits that there is no evidence demonstrating beyond reasonable
doubt that Mr Merhi committed before or after the attack any concrete act which would have aided,
abetted and or facilitated the commission of the alleged terrorist act.11907 The Prosecution does not
accuse Mr Merhi of any specific act relating to the false claim of responsibility. 11908
6896.

Mr Merhi’s alleged contributions to the crimes are solely related to the false claim of

responsibility. For the Trial Chamber to assess whether his actions amount to criminally relevant
contributions to crimes, it must be established factually what exactly he did. Evidence of Mr
Merhi’s actions is generally lacking. Mr Merhi’s call activity on Purple 231 may link him to Mr
Oneissi and Mr Sabra. However, even if the Trial Chamber were to be satisfied that Mr Merhi—

11904

Amended consolidated indictment, para. 3 (d).
Prosecution final trial brief, para. 1168.
11906
Amended consolidated indictment, paras 64 (f), 66 (f), 68 (h), 70 (h). See also Prosecution final trial brief, para.
1172.
11907
Merhi Defence final trial brief, paras 482, 569.
11908
Merhi Defence final trial brief, para. 540.
11905
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on Purple 231—supervised Mr Oneissi and Mr Sabra, the Trial Chamber found that it was unable
to link Mr Oneissi and Mr Sabra to the false claim of responsibility. Accordingly, the link between
Mr Merhi and the false claim of responsibility is missing.

F.

Conclusion

6897. As explained above, the Trial Chamber finds Mr Ayyash criminally responsible in relation
to counts 1 to 5 of the amended consolidated indictment. The Trial Chamber has also determined
that Mr Merhi, Mr Oneissi and Mr Sabra are not criminally responsible in relation to counts 1 and
6 to 9 of the amended consolidated indictment.
6898. The Trial Chamber, as part of its obligation to provide a reasoned opinion, addresses what
a casual reader could perhaps view as an inconsistency in reasoning, and hence the result of the
case.
6899. In examining the evidence supporting the pleaded false claim of responsibility, the Trial
Chamber made a detailed analysis of mobile cell activations and—in light of the somewhat limited
reliability of the telecommunications evidence—whether these could establish the particular
locations of their users. This was especially important in that context, as the Prosecutor had pleaded
that Mr Oneissi and Mr Sabra were in specific, precise locations, such as the Arab University
Mosque, the four payphones used to make calls to Reuters and Al-Jazeera on the afternoon of
Monday 14 February 2005, or near the tree where the video-taped claim of responsibility was
deposited.
6900. In relation to Mr Ayyash’s individual criminal responsibility, the Trial Chamber also
closely examined the cell activations of Red 741, and the other Red mobiles, on the morning of
Monday 14 February 2005 before the attack on Mr Hariri, and on all other key dates before then,
including where and when the Blue mobiles were used.
6901. The Trial Chamber, however, did not attempt specific calculations—with the assistance of
the electronic presentation of evidence—on the precise areas of these cell activations. This is
primarily because the Prosecution did not allege that Mr Ayyash was at any precise location, and
it was not necessary to determine that he was. In other words, where the Prosecutor alleges that
Mr Oneissi and Mr Sabra were at the mosque or made telephone calls from payphone boxes,
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specificity in placing a mobile’s user at a location matters immensely. Where this is not the case,
as for Mr Ayyash, it does not matter much that the mobile user’s location can only be approximated
in relation to a larger area, and most particularly vis-à-vis Mr Hariri’s provable movements.
6902. The Trial Chamber’s conclusion that Mr Ayyash bears individual criminal responsibility
is not based on determining his or the other Red mobiles’ precise locations. Rather, it comes from
the combination of the several strands of evidence. These include: the increased activity of Red
mobile contact on the morning of 14 February 2005, the closed nature of the Red network, the
involvement of the Red mobiles in the surveillance of Mr Hariri in the weeks before the attack, the
calls right before the attack, their cell activations in the general area of the crime scene—including
of the portable relay cell PHENMB1—and their discarding of the network mobiles minutes before
the attack.
6903. In these circumstances, the Trial Chamber’s decision to acquit Mr Merhi, Mr Oneissi and
Mr Sabra, but to convict Mr Ayyash using a similar type of evidence—the telecommunications
evidence—was consistent with the distinctions in pleading and context.
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XV.

DISPOSITION

6904. For the reasons above and having considered the Parties’ submissions, and pursuant to
Article 23 of the Statute of the Special Tribunal for Lebanon and Rule 168 of the Rules of
Procedure and Evidence, the Trial Chamber finds the Accused:

SALIM JAMIL AYYASH
GUILTY, pursuant to Articles 2 and 3 (1) (a) of the Statute of the Special Tribunal for Lebanon,
and Article 212 of the Lebanese Criminal Code, of the following counts charged on the amended
consolidated indictment, as a co-perpetrator of:

COUNT 1—Conspiracy aimed at committing a terrorist act (Articles 270 and 314 of
the Lebanese Criminal Code);

COUNT 2—Committing a terrorist act by means of an explosive device (Article 314 of
the Lebanese Criminal Code);

COUNT 3—Intentional homicide of Rafik Hariri with premeditation by using explosive
materials (Articles 547 and 549 (1) and (7) of the Lebanese Criminal Code);

COUNT 4—Intentional homicide (of 21 persons in addition to the intentional homicide
of Rafik Hariri) with premeditation by using explosive materials (Articles 547 and 549
(1) and (7) of the Lebanese Criminal Code); and

COUNT 5—Attempted intentional homicide (of 226 persons in addition to the
intentional homicide of Rafik Hariri) with premeditation by using explosive materials
(Articles 200, 547 and 549 (1) and (7) of the Lebanese Criminal Code).
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AND
HASSAN HABIB MERHI
HUSSEIN HASSAN ONEISSI
ASSAD HASSAN SABRA
NOT GUILTY of all counts charged in the amended consolidated indictment, namely counts one,
six, seven, eight and nine.
Done in Arabic, English, and French, the English version being authoritative.
Leidschendam,
The Netherlands
18 August 2020

Judge David Re, Presiding

Judge Janet Nosworthy
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XVI.

SEPARATE OPINION OF JUDGE DAVID RE

A.
1.

Introduction

This separate opinion examines several aspects of the proceedings before the Special

Tribunal. It makes some general observations that might be useful in future proceedings either in
this tribunal or in other international criminal courts and tribunals and United Nations and other
inter-governmental fact-finding missions. The five issues explored here are:
1) whether a court may make findings against an absent unindicted co-conspirator, coaccused or co-perpetrator to establish individual criminal liability based on accessorial
liability. This is as a response to Judge Micheline Braidy’s short dissent on the issue;
2) the treatment of the ‘four generals’ by the United Nations International Independent
Investigation Commission (UNIIIC) and the Lebanese authorities, and a possible
solution to the protracted litigation before the Special Tribunal;
3) some general observations about the Defence Office;
4) observations on the pre-trial phase of the case, including the Prosecution’s recordkeeping practices; and
5) referrals to the Appeals Chamber under Rule 68 (G) for interlocutory decisions on the
applicable law.

B.

Whether a court may make a finding on the role of an unindicted
co-conspirator, co-perpetrator or accessory

2.

I had the advantage of reading Judge Braidy’s dissenting opinion in which she disagrees

with the Trial Chamber making any findings on whether the former Accused, Mustafa Amine
Badreddine, had a role in the conspiracy alleged. My learned colleague held that the Trial Chamber
‘should not even have analysed the individual criminal responsibility of someone who is not
(anymore) an accused and whose proceedings have been terminated’.
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3.

The fact that her view is contrary to that of the long established international criminal law

case law is beside the point. As she is entitled to, she disagrees with it, and eloquently says so.
4.

It is axiomatic that a majority is not always correct merely by virtue of numerical judicial

superiority, and that a lone dissent may eventually gain acceptance and transform into established
principle. Over time, social conventions change, and the law eventually catches up. However, here
and with great respect, I do not believe that this particular minority view will gain traction with
the passage of time. This is because of the potentially significant consequences of its practical
application.
5.

One difficulty with acceding to the legal approach advocated is that logically it cannot be

restricted to conspiracy charges. Besides stating the obvious, that this would provide the greatest
incentive for a potential co-accused to eliminate their co-conspirator(s)/co-accused to ensure that
neither ever faced justice, the approach attacks the legal foundation of conspiracy, co-perpetration
and accessorial liability.
6.

The very concept of co-perpetration and conspiracy, depends upon more than one person

agreeing to commit a crime and then doing so. Likewise, accessorial liability whether before,
during or after the commission of a crime, requires other principal perpetrators to have engaged in
criminal conduct.
7.

In any offence in which conspiracy, co-perpetration or accessorial liability is charged, a

legal element of the crime or mode of liability is that someone else is legally implicated in what
occurred. The alleged actions of that other person have to be pleaded and specified. This is
irrespective of whether that person is dead or alive or their whereabouts are unknown.
8.

Taking the approach advocated in Judge Braidy’s dissent would defeat the possibility of

ever trying anyone in the absence of a co-perpetrator, irrespective of the reasons for their absence
from the proceedings. This would apply regardless of the level of seriousness of the crime or the
degree of complicity alleged.
9.

It would apply as equally to aiding and abetting genocide as to knowingly disposing of an

inexpensive stolen item.1 The person who knowingly assisted the sole but now absent or deceased

1

Also known in some jurisdictions as the crime of ‘receiving stolen property’.
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mastermind of a terrorist incident in which thousands of people perished could never face justice.
Anyone who allegedly conspired to commit genocide with a deceased, or even an absent long on
the run accused, could never be tried, whatever the strength of the evidence against the alleged
genocidaire.
10.

There is nothing legally special about Mr Badreddine and his pleaded role in the crimes

charged. He is no more than an unindicted former co-accused, whatever may have been his position
in Hezbollah, and at any time.
11.

Conspiracy requires an agreement between at least two people. If a court legally cannot

find its existence merely because only one conspirator is before the court, this novel way of
viewing accessorial liability, if it gained acceptance, would mean that the charge would always
fail. Had Mr Ayyash been the only other person alleged on the Prosecutor’s indictment to have
conspired with Mr Badreddine, on the position advocated in the dissent, the charges would fail on
that basis alone. He could never have been brought before a court anywhere.
12.

Thus, on that view, termination of the charges against the one who was no longer before

the court would automatically terminate the proceedings against the other. To put it another way,
when Mr Badreddine’s name leaves the indictment, he takes Mr Ayyash’s with him. This
illustrates quite simply the logical but inevitable consequence of following the approach of the
dissent. Respectfully, I disagree with its legal foundations and the unintended legal and social
consequences that would flow from applying it. These must be contrary to public policy in bringing
suspected perpetrators of crimes to justice.

C.

The ‘four generals’ and the UN and UNIIIC’s public silence—the
case of Jamil El-Sayyed

13.

Between August and October 2005, eight Lebanese nationals were arrested, ostensibly in

connection with the attack on Mr Rafik Hariri. They were detained for a lengthy period without
charge or the notification of a trial date. Four of these were senior Lebanese officials, who came
to be known as the ‘four generals’. These were General Jamil El-Sayyed, General Raymond Azar,
General Ali El-Haj and General Mustapha Hamdan.2 They were released only in the month

2

There are variations in the spellings of these names in their transliteration from Arabic into English.
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following the Special Tribunal for Lebanon’s establishment, pursuant to an order of its Pre-Trial
Judge, issued on 29 April 2009.
14.

Mr El-Sayyed was the director of the Lebanese Sûreté Générale between 1998 and 25 April

2005, and was imprisoned and held without charge by first the UNIIIC and then the Lebanese
authorities between 30 August 2005 and his release on 29 April 2009, a period of three years and
eight months.3 His initial arrest and subsequent detention, however, was according to either a
‘warrant’ or a ‘recommendation’ of the first UNIIIC Commissioner, Mr Detlev Mehlis.
15.

Mr Mehlis was appointed by the UN Secretary-General as the first UNIIIC Commissioner

in May 2005 and remained in the position for less than a year, until January 2006. He produced
two reports for the Security Council, in October and December 2005.
16.

Mr Serge Brammertz, who was the UNIIIC Commissioner from 11 January 2006 until 1

January 2008, succeeded him. The third UNIIIC Commissioner was Mr Daniel Bellemare, who
remained in that post until the UNIIIC ceased operation on 28 February 2009. The following day
he became the Prosecutor of the newly established Special Tribunal for Lebanon.
17.

Mr Mehlis’s first report to the Security Council, issued on 19 October 2005, accused the

four generals of being among the main organizers of Mr Hariri’s assassination, stating:
On 30 August 2005, the Lebanese authorities arrested and detained four high-level officials
of the Lebanese security and intelligence apparatus, pursuant to arrest warrants issued by
the Lebanese Prosecutor General based on recommendations from the Commission that
there was probable cause to arrest and detain them for conspiracy to commit murder in
connection with the assassination of Rafik Hariri.4

18.

The lengthy detention without charge of the four generals and four others was the subject

of a referral to the UN Human Rights Council’s Working Group on Arbitrary Detention (WGAD)

Jamil El-Sayyed, T. 5 June 2018, pp 2-3, 67, 86. Mr El-Sayyed testified from 5 to 7 June 2018. See also Order
regarding the detention of four Generals.
4
S/2005/662, Report of the International Independent Investigation Commission established pursuant to Security
Council resolution 1595 (2005), Detlev Mehlis, Commissioner, Beirut, 19 October 2005, para. 174. The Trial
Chamber, on the application of the Defence of Mr Assad Hassan Sabra that had requested that it admit each in its
entirety into evidence, examined all the UNIIIC reports in deciding the application; for example, F2722, Decision on
Agreements as to Evidence Between Prosecution and Sabra Defence on United Nations Fact-Finding Mission and
UNIIIC Reports, 16 September 2016.
3
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in 2007. The Working Group investigated the circumstances surrounding their arrest and detention,
and communicated with the UNIIIC—which was another UN agency—and the Lebanese
government about what had and was occurring. It reported in its Opinion 37/2007 that: 5
The deprivation of liberty of Jamil El Sayed, Mustapha Hamdan, Raymond Azar and Ali
El Haj, Ayman Tarabay, Mustapha Talal Mesto, Ahmad Abdel Aal and Mahmud Abdel
Aal is arbitrary, being in contravention of articles 9 and 14 of the International Covenant
on Civil and Political Rights, to which Lebanon is a party, and falls within category III of
6

the categories applicable to the consideration of cases submitted to the Working Group .

19.

Relevant to Mr El-Sayyed’s case, the Working Group in its report outlined the following

background facts:

•

On 30 August 2005, at 5:30 a.m., patrols came to Mr El-Sayyed’s home with an order
signed by Mr Mehlis, describing Mr El-Sayyed as a ‘suspect’. He was taken to the UNIIIC
headquarters and interrogated in the absence of a lawyer. He was then placed in detention
at the ISF (Lebanese Internal Security Forces) headquarters;7

•

On 1 September 2005, he was taken to the UNIIIC headquarters and confronted with a
witness, in the presence of his lawyer and UNIIIC investigators. The interview was
recorded and filmed. ‘The witness had his head covered by a bag, apart from his eyes. The
witness affirmed that General El Sayed had visited Damascus seven times between
November 2004 and February 2005 for meetings with the Chief of the Syrian Presidential
Guard and the head of the Syrian intelligence services to plan the assassination of President
Hariri and that on the last occasion he had been accompanied by General Mustapha
Hamdan, at that time Chief of the Lebanese Presidential Guard’; 8

5

A/HRC/10/21/Add.1 Promotion and Protection of all Human Rights, Civil, Political, Economic, Social and Cultural
Rights, Including the Right to Development. Opinions adopted by the Working Group on Arbitrary Detention 4
February 2009, Opinion 37/2007, para. 101, stating that:
‘General Al-Sayyed, according to the witness, cooperated closely with General Mustapha Hamdan and General
Raymond Azar in the preparation of the assassination of Mr. Hariri. He also coordinated with General Ghazali (and,
among others, people from Ahmad Jibreel in Lebanon). General Hamdan and General Azar provided logistical
support, including money, telephones, cars, walkie-talkies, pagers, weapons, identification cards, etc’.
The communication of the opinion was ‘addressed to the Government on 27 April 2007’.
6
WGAD report, para. 47.
7
WGAD report, para. 10.
8
WGAD report, para. 12.
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•

Mr El-Sayyed denied these meetings and requested more details on their dates. He invited
the investigators to check every date in his diaries. The masked witness was unable to
specify any of the dates of the seven alleged meetings. Mr El-Sayyed remained in detention
at UNIIIC’s disposal on the basis of a verbal order notified to him by one of the
investigators on the night of 30 August; 9

•

On 3 September 2005, he was brought before the Lebanese examining magistrate, who
subjected him to a purely formal interrogation which did not last more than one hour.
Following this investigation, the magistrate issued a warrant for his detention; 10

•

From 3 September to 19 October 2005, five interrogation sessions took place with UNIIIC
investigators. Each time that the investigator alluded to an individual, Mr El-Sayyed ‘asked
to be confronted with this individual, and the question was immediately shelved’; 11

•

The accusations against Mr El-Sayyed were based primarily on the declarations of two
individuals (identified as ‘witnesses’). ‘The first, Mr. Hussam Hussam, is probably the
masked individual with whom Mr El-Sayyed was confronted on 1 September 2005.’ On
27 November 2005, the witness withdrew his declaration at a press conference; 12

•

On 19 January 2006, Mr El-Sayyed was taken to the UNIIIC headquarters for
interrogation;13

•

On 15 March 2006, the third UNIIIC report, Mr Brammertz’s first, was published. It did
not mention Mr El-Sayyed. Neither did the fourth and fifth UNIIIC reports of 6 June and
25 September 2006;14

•

On 7 and 8 April 2006, and at his request, UNIIIC had a ‘discussion’ with Mr El-Sayyed
‘(the investigator refuses to describe the session as an interrogation)’. This discussion is to
date his only discussion with the present UNIIIC officials; 15

9

WGAD report, para. 12.
WGAD report, para. 13.
11
WGAD report, para. 14.
12
WGAD report, para. 15.
13
WGAD report, para. 16.
14
WGAD report, para. 17.
15
WGAD report, para. 18.
10
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•

On the basis of this discussion, Mr El-Sayyed presented a statement on 23 May 2006,
requesting UNIIIC to revoke its recommendation to keep him detained. On 6 June 2006,
UNIIIC replied, ‘indicating that all the questions raised in the statement fell within the
exclusive competence of the Lebanese judicial authorities’; 16

•

On 20 June 2006, Mr El-Sayyed’s lawyers requested the examining magistrate to withdraw
the warrant for his detention. The request went unanswered, so on 12 October 2006, Mr
El-Sayyed

lodged

a

further

application

with

UNIIIC

to

revoke

its

detention

recommendation. On 24 October 2006, Mr Brammertz stated that the Lebanese authorities
had exclusive competence to deal with any questions of detention; 17

•

Mr El-Sayyed presented an application for release on 25 March 2007; 18

The Working Group also found:

•

‘The Lebanese examining magistrate responsible for the case acknowledges that he has no
evidence against General El Sayed or against the other detainees but has to date not taken
any decision pending completion by the International Investigation Commission of its
investigations and its transmission to him of details concerning the detainee. Mr.
Brammertz’s report dated 12 December 2006 indicates that the International Investigation
Commission has transmitted to the Lebanese courts information on the individuals who are
in detention, being aware that this can help the Lebanese authorities take the steps which
they deem appropriate or necessary concerning their detention, and reaffirms the exclusive
responsibility of the Lebanese courts for decisions relating to the detention of these
persons’;19

•

‘In its response, the Government states that it cannot be held liable for any violations that
may have occurred in regard to the investigations conducted by the International
Investigation Commission, in particular those concerning the interrogation of Jamil ElSayed carried out by the international investigator in the absence of his lawyer and without

16
17
18
19

WGAD
WGAD
WGAD
WGAD

report,
report,
report,
report,

para.
para.
para.
para.

19.
20.
21.
26.
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his having been informed of this right. The Government contends that the Lebanese
authorities and courts have no connection with investigative acts of the International
Investigation Commission’;20 and

•

‘A real grey area exists regarding which authority considers itself competent to rule on the
judicial situation of these detainees. According to the information obtained by the source,
the Investigation Commission states that it is the Lebanese courts that are competent to
decide on questions of detention. This position was reaffirmed in Commissioner
Brammertz’s last report dated 12 December 2006’.21

1.
20.

Mr El-Sayyed’s testimony in the trial

Mr El-Sayyed testified during the trial for the defence of Mr Hussein Hassan Oneissi and

described the circumstances of his arrest and detention without charge.
21.

In preparation for Mr El-Sayyed’s testimony, I viewed a video recording of the UNIIIC

investigator’s interview with him of 2 September 2005. It had been disclosed to the Trial Chamber
in advance of Mr El-Sayyed’s evidence for its possible use during his testimony, but ultimately
was not used in court nor admitted into evidence.22 It was a strange sight, especially when it
became evident that Mr El-Sayyed recognised the voice coming from under the paper bag.
22.

When Mr El-Sayyed testified, as Presiding Judge, I made the following introductory

comments to him, which put on the record some disturbing aspects of his treatment by UNIIIC
officials when he was in its custody:
I’d also note from a transcript of a recording of a suspect statement on the 2nd of September
2005, where you were interviewed by the United Nations International Independent
Investigations Commission, that you participated in what in international terms is a fairly
bizarre procedure, in which a witness was brought in to confront you with a bag over his
head and holes cut for his eyes, and an investigator then spoke to you in English in a lengthy

20

WGAD report, para. 27.
WGAD report, para. 7.
22
R128-4-0046, disclosure 3521, transcript of recording suspect statement, 2 September 2009, ERN 10009238C10009238C_TS_D_EN_AR.
21
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conversation afterwards and treated you, I would assess, as very badly and in a very
unprofessional manner.
It was quite extraordinary that an investigator would speak to you in that manner, especially
when you’re in custody at the time as a prisoner, and he basically accused you of lying.
Just to give some context to it, I put this on the record to give some context to your evidence
here. After you were arrested, I think, on the 30th of August 2005, the transcript shows -I viewed the video, too, and I’ve heard the tone used by the investigator.

23.

To provide context to these remarks, I then read onto the trial record part of the transcript

of the interview, saying:
Just for a background context here, the situation you were in at that point, at that time you
were in custody as a suspect. The investigator, you and him were in the room, and transcript
goes, you:
El-Sayyed: “Don’t hit on the table.”
Investigator: “I hit the table when I want. Is it clear?’
El-Sayyed: “No, no, you can hit me if you want.”
Investigator: “No, I don’t hit you.”
El-Sayyed: “You are strong enough.”
Investigator: “Yes, but I’m a German police officer working for the United
Nations.”
El-Sayyed: “I won’t be provocated.”
Investigator: “And I ask the questions.”
El-Sayyed: “Please be calm with me.”
Investigator: “We stay with the rules. You stayed calm with the witness? No, you
were shouting all the time.”
El-Sayyed: “We were discussing.”
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Investigator: “And you were bullshitting.”
El-Sayyed: “No, no, no.”
Investigator: “You were bullshitting about talking the thing off the head,
whatever.”
El-Sayyed: “I was bullshitting. What do you have to tell me? I’m hearing you.”
Investigator: “So you deny that you know the people he was asking you, yes, Marhi
Assad?”
El-Sayyed: ‘No, no, no, please.”
Investigator: “Did you not meet him?”
El-Sayyed: “Please, please.”
Investigator: “You did not meet Marhi Assad?”
El-Sayyed: “Please.”
Investigator: “Yes or no?”
El-Sayyed: “No.”
Et cetera. That was at page 59 to 60 of the transcript. Then at 68, the investigator says:
“So he is a liar.”
And you say: “Surely he is not to be a liar.”
Investigator: “He is known to be a liar, yes, and you are telling only the the truth.”
23

24.

As the Presiding Judge, I then said to Mr El-Sayyed:
I’m just putting on the record how badly you were treated in custody. You’re not going to
be treated like that here. My assessment is what happened in that interview was disgraceful.

23

T. 5 June 2018, pp 7-10. The video and transcript of the interview were on the Oneissi Defence’s second updated
exhibit list, F3650, Annex F.
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It does not withstand scrutiny and it is far below accepted international standards. So we
thank you very much for coming here. You’ll be treated with dignity and courtesy here’.24

2.
25.

Background to Mr El-Sayyed’s arrest

Mr El-Sayyed, in his testimony during the trial, provided some background information to

his arrest. He testified that on 31 May, 2 June, 15 August and 21 August 2005, he was approached
by a UNIIIC investigator and told that he had to, ‘Find a victim or it could be you’. 25
26.

The approach included, he said, one from western intelligence officials proposing that he

go to visit President Bashar Al-Assad in Syria and ask him to constitute a Syrian judicial
investigation commission and to:
choose a heavy -- heavy weighted victim like Rustom Ghazeleh and more, one of those
who served in Lebanon.
This sort of victim -- this victim would confess having assassinated Hariri based on a
personal or a financial disagreement, and this victim would give this written confession,
and then this victim would be found later killed in a car accident or in a suicide action.
Then the Syrian authorities would convene us as an investigation committee, and then we
will have an agreement with Assad similar to the agreement we had with Gadaffi for the
Lockerbie case. For the Lockerbie case. 26

27.

Mr El-Sayyed also testified about his interrogation by the UNIIIC Commissioner, Mr

Mehlis and the same investigator, on 30 August very late in the evening, after 23:00. These
corresponded in substance with details in the Working Group’s report extracted above. Referring
first to a conversation with a British UNIIIC investigator earlier that evening, Mr El-Sayyed stated:
He said Detlev Mehlis and Gerhard Lemon will come. So they did come. They sat next to
each other, and they said: “I propose that you produce a victim now you are in our hands.
It’s still not a wasted opportunity. You can go back home. Just give us a victim.”
I looked at Detlev Mehlis. I told him you are the judge and he is the policeman. “I am
addressing myself to you as a judge: Would this be acceptable?” He looked down and he

24
25
26

T. 5 June 2018, pp 10-11.
T. 5 June 2018, pp 117-122.
T. 5 June 2018, pp 117-118.
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didn’t answer. So I asked: “As a judge, would you find this acceptable?” I told him: “I will
not cooperate with you.” “He said: “Now, you will go to prison. And believe me, you will
stay in prison for a long time and we will take you to the international tribunal. There will
be an international tribunal. You have two days to think before I refer you to the Lebanese
judge.” I said, “No need for me to think. I will not think”. 27

3.

Continued detention after the key witness retracted his statement
against Mr El-Sayyed

28.

The detention of the four generals continued, notwithstanding that the key witness publicly

retracted his statement in November 2005. Their names were not mentioned in any UNIIIC report
subsequent to the first report of October 2005.
29.

Commissioner Brammertz in the sixth UNIIIC report, dated 12 December 2006, stated that:
The Commission regularly shares with the appropriate Lebanese authorities the substance
of all relevant information that it obtains in a manner that does not compromise the interest
of the source of this information, be it an individual, an organization or a State. This
includes an analytical report on the credibility of a witness, recently transmitted to the
Prosecutor General and the investigative judge assigned to the Hariri case. This process is
of particular importance where the information is relevant to individuals who are detained,
as it may assist the Lebanese authorities in taking any steps they deem appropriate or
necessary in relation to detention.28

30.

This appears to have been an oblique reference to the circumstances of the four generals

and the credibility of the witness upon whom the UNIIIC relied to recommend their arrests.
However, it neither names them nor categorically states that the evidence against them was not
credible.
31.

This broad hint, however, was not taken and the four remained in detention until the Special

Tribunal became seized of their case in 2009.

27

T. 5 June 2018, pp 123-124.
S/2006/962, Sixth report of the International Independent Investigation Commission established pursuant to
Security Council resolutions 1595 (2005), 1636 (2005) and 1644 (2005), 12 December 2006, para. 96.
28
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32.

On the conditions of their detention, the Working Group reported that ‘all are being held

in isolation in cells without light and ventilation, 2 metres long and 1.3 metres wide. Three of the
detainees are said to be suffering from serious physical and mental health problems.’ 29
33.

During his detention, Mr El-Sayyed, through his lawyers, sent a number of memoranda to

the UNIIIC Commissioners and the UN Secretary-General asking them to facilitate his release
from custody.
34.

The final UNIIIC interview with Mr El-Sayyed appears to have occurred on 14 February

2009, when UNIIIC’s Chief of Investigations and an investigator interviewed him about ‘matters
that you are willing to tackle and things that you think could be useful to the Commission’. The
Chief of Investigations, Mr Najib Kaldas, commenced the interview by stating:
We understand everything that happened before today. What I can say and I’ll just say it
on the record here; is that the Commissioner at the moment Mr. Bellemare and I’m the
chief of investigations are very committed to treat people fairly and to investigate this
murder and other matters that we’re investigating fairly, but we are very, very committed
to resolving the crime; we have a mostly new team of investigators; so, there is perhaps a
new approach to the investigation. You have had some concerns about what’s happened in
the past and I will convey those concerns to Mr. Bellemare at your request. I’m happy to
that. The main purpose of today that we would like to, and thank you for signing the
document, just the document the fact that we are here at your request.30

4.
35.

Special Tribunal’s Pre-Trial Judge’s order to release the four generals

In the month following Mr El-Sayyed’s final interview with the UNIIIC, on 27 March

2009, the Pre-Trial Judge ordered the Lebanese judicial authorities to defer to the Special
Tribunal’s competence, and to provide a list of all persons detained in connection with the
investigation of the ‘Hariri case’. On 8 April 2009, the Lebanese judicial authorities provided the

29

WGAD report, para. 9.
R128-4-0046, disclosure 3521, D0361908_U_EN, ‘UNIIIC audio recorded interview of AL-SAYYED Jamil 14
Feb 09 (60111009A). The Oneissi Defence disclosed this interview to the Trial Chamber before Mr El-Sayyed
testified.
30
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list, which contained only the names of the four generals, and on 10 April 2009, the results of the
investigation and a copy of the relevant court records.31
36.

On 27 April 2009, the new Prosecutor, Mr Bellemare, filed a submission before the Pre-

Trial Judge, stating that the four should be released with immediate effect.
37.

He stated that he had reviewed all the records and ‘taken account, in light of a review of

all this information, of inconsistencies in the statements of key witnesses and of a lack of
corroborative evidence to support these statements’ and ‘taken account of the fact that some
witnesses had modified their statements and one key witness had expressly retracted his original
statement incriminating the persons’.32 On 29 April 2009, the Pre-Trial Judge ordered the release
of the four, ‘unless they are held on another basis’. 33 They were immediately released.
38.

With due respect to Mr Bellemare—who was the UNIIIC Commissioner from 1 January

2008—and his submission to the Pre-Trial Judge arguing that the four should be released, none of
this could have been new to him. The relevant key witness retraction had occurred three years and
five months before, in November 2005. As the third UNIIIC Commissioner he had to have known
all of this, and, additionally, that his predecessor, Mr Serge Brammertz had formed the view that
there was no credible evidence against any of the detained four.
39.

At the time when the Pre-Trial Judge ordered Lebanon to defer the Hariri case to the

Special Tribunal, namely in March 2009, Mr Bellemare—as is evident from the indictment
confirmed in June 2011—was investigating those whose mobile telephones might be connected
with the attack. There has never been any suggestion, so far as I am aware, that Mr El-Sayyed’s
mobiles had any connection with the attack or the five Accused.

5.
40.

Proceedings before the Special Tribunal

Well over ten years ago, on 17 March 2010, Mr El-Sayyed filed an application before the

Special Tribunal’s President requesting the ‘release of evidentiary material related to the crimes
of libellous denunciations and arbitrary detention’. The President assigned the matter to the Pre-

31

Order regarding the detention of four Generals, paras 3-4.
Submission of the Prosecutor to the Pre-Trial Judge Under Rule 17 of the Rules of Procedure and Evidence, 27
April 2009, para. 30.
33
Order regarding the detention of four Generals, disposition.
32
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Trial Judge, who, on 17 September 2010, ruled that he had jurisdiction to determine the substance
of the application.34
41.

The Prosecutor, Mr Bellemare, had opposed Mr El-Sayyed’s application, and appealed the

decision. The Appeals Chamber dismissed the appeal on 10 November 2010, and remanded the
matter to the Pre-Trial Judge to consider the merits of Mr El-Sayyed’s application, namely his
request for access to documents that may be contained in his criminal file.
42.

Mr El-Sayyed filed his application before the then President four and a half years after the

commencement of his detention without trial. Another ten years has elapsed, meaning that almost
fifteen years have now passed since he was detained on the recommendation/request of the UNIIIC
Commissioner, Mr Mehlis. According to the UN Working Group report, as is noted above, one of
the two ‘false witnesses’ against him ‘withdrew his declaration publicly at a press conference held
on 27 November 2005’.35
43.

The litigation regarding Mr El-Sayyed’s access to the material sought continues at the

Special Tribunal, with the Prosecutor filing regular updates every six months to the Pre-Trial Judge
on his disclosure of material to Mr El-Sayyed. The Prosecutor’s last filing was on 11 June 2020,
referring to an order made almost eight years earlier by the Pre-Trial Judge.36

6.
44.

Who bears responsibility?

At the conclusion of Mr El-Sayyed’s testimony, I said the following to him:
We thank you for coming and providing evidence, which we will of course assess in the
same way as we will assess the evidence of all the other witnesses who have given evidence
on points. Look, we do understand that there are some emotions here because of your
incarceration for I think it was three years and eight months. I think between the 30th of
August, 2005 and the 29th of April, 2009.

34
CH/PTJ/2010/005, F0019, Order relating to the jurisdiction of the Tribunal to rule on the application by Mr El Sayed
dated 17 March 2010 and whether Mr El Sayed has standing before the Tribunal, 17 September 2010.
35
WGAD report, para. 15.
36
STL-El Sayed/PTJ, F0182, Prosecution’s Submission in Compliance with the “Decision Setting a Deadline for the
Prosecutor to Disclose to Mr. El Sayed the Documents Mentioned in the Pre-Trial Judge’s Order of 12 May 2011” of
8 October 2012, 11 June 2020.
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And we understand it's difficult for you to be detached and objective about the Tribunal
itself, as you' re associating the continuation of the Tribunal with what happened at the
UNIIIC. But you appreciate the Prosecutor came in 2012, and Mr. Povoas some years later.
They have nothing to do with what occurred to you and the others who were detained, and
they are doing their job professionally. And the investigation has proceeded after the
establishment of the Tribunal, and you know one of the first -- the first judicial acts was to
release you.
Now, the media reported the other day that I’d said that I was offering an apology on behalf
of the Tribunal to you. I didn’t and I can’t. It’s not my role. But I can certainly recognize,
as an independent Judge, that your detention was unlawful and it was contrary to
international human rights. It was reported by the Human Rights Council, and even after
that it continued.
And whatever the motivations in arresting you in the first place, and I make no judgement
about that. You were arrested under the -- in accordance with Lebanese law. The detention
clearly wasn’t and just -- it wasn’t in accordance with international human rights standards.
Lebanon is a signatory to the International Convention on Civil and Political Rights. And
this is my view as a Judge, an independent Judge, that once a commissioner working for
the United Nations, an independent commissioner forms a view that there is no evidence
against someone who is in detention, even if they're detained by other authorities but at the
behest of the commission, the commissioners have a moral and legal duty to do something
about it. They have no legal power to do anything but they do have what’s called the moral
-- that they do -- that they can take steps such as included in communications or reports,
and the reports of the UNIIIC from the 3rd through to the 11th report, nine reports were
silent on the detention. In my view, that was something which should not have occurred.
Once those who were in higher position had formed the view that there is no credible
evidence against detainees, it’s incumbent upon them to take the appropriate action to
ensure that someone in your position is released. You can’t be detained for three years and
eight months without charge or trial. It’s a clear breach of your rights.
So it’s not an apology on behalf of the Tribunal. It wasn’t the Tribunal that did it. It’s just
a recognition that it should never occur again.37

37

T. 7 June 2018, pp 35-37.
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45.

So, how should this shameful episode be resolved? Nothing on the trial record gives any

confidence that Mr El-Sayyed will receive compensation, an ex-gratia payment or an apology from
the Lebanese government. The Trial Chamber received much evidence at trial concerning aspects
of dysfunctionality in Lebanese state institutions.
46.

The essential matter of causation, which does not seem to be in dispute, is that Mr El-

Sayyed was detained on Mr Mehlis’s ‘recommendation’ or request, for interrogation by UNIIIC
officials. Mr El-Sayyed was detained by the UNIIIC for three or four days before being taken
before a Lebanese judge. That judge continued the detention on the basis that the UNIIIC was
investigating his possible role in Mr Hariri’s assassination.
47.

However, the main witness against Mr El-Sayyed, Mr Hussam, publicly recanted in a

televised press conference on 27 November 2005, thus raising real questions about his credibility
in any investigation or court proceedings. This is irrespective of his reasons for withdrawing his
allegations.
48.

Mr Mehlis’s first report to the Security Council, of 19 October 2005, had relied upon Mr

Hussam’s account as the basis for the continuing detention of the four generals. His second report,
of December 2005, however, stated that Mr Hussam’s televised appearance was ‘coerced’ at ‘the
behest of the Syrian Judicial Commissions charged with investigating the Hariri assassination’. 38
Of the four generals, the second report referred to a new, unnamed witness who had provided a
report that ‘strengthens the evidence confirmed to date against the Lebanese officers in custody,
as well as high-ranked Syrian officers’.39
49.

In March 2006, the third UNIIIC report—the first produced by Mr Brammertz—stated that

‘10 individuals are still held in custody in connection with the Hariri investigation’, and all were
suspected of committing crimes under the Lebanese Criminal Code, including ‘persons suspected
of instigating and participating in the planning and execution of the crime’.40 It did not mention
that they then had remained in custody for six and a half months, without any formal charges.

38

S/2005/775, Second report of the International Independent Investigation Commission established pursuant to
Security Council resolutions 1595 (2005) and 1636 (2005), 10 December 2005, para. 30.
39
Second UNIIIC report, para. 34.
40
S/2006/161, Third report of the International Independent Investigation Commission established pursuant to
Security Council resolutions 1595 (2005), 1636 (2005) and 1644 (2005), 14 March 2006, paras 48-49.
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50.

It is unclear from when the UNIIIC Commissioner(s) realised that there was no admissible

evidence against Mr El-Sayyed, and presumably his fellow detainees, who are the subject of the
Working Group’s report. But from whenever that moment was, they should have insisted on his
immediate release from unlawful detention. In other words, when the UNIIIC stopped
investigating Mr El-Sayyed as a suspect and turned its attention elsewhere—unless the Lebanese
authorities had a lawful reason to keep him in detention—he should have been released, or charged
with committing a crime.
51.

The Working Group found that it had no mandate to rule on human rights violations caused

by the UN’s actions. Concerning the UN’s responsibility (in 2007) for the continuing unlawful
detentions in Lebanon, it concluded that:
The Working Group considers that it is thus not competent to rule on the arbitrariness of
detentions resulting from violations imputed to investigators acting within the framework
of an international investigation commission set up by the Security Council.41

52.

This is what could be termed a ‘legal loophole’, rather than the ‘grey area’ referred to

above. The Working Group also reported that:
The Lebanese examining magistrate responsible for the case acknowledges that he has no
evidence against General El Sayed or against the other detainees but has to date not taken
any decision pending completion by the International Investigation Commission of its
investigations and its transmission to him of details concerning the detainee. Mr.
Brammertz’s report dated 12 December 2006 indicates that the International Investigation
Commission has transmitted to the Lebanese courts information on the individuals who are
in detention, being aware that this can help the Lebanese authorities take the steps which
they deem appropriate or necessary concerning their detention, and reaffirms the exclusive
responsibility of the Lebanese courts for decisions relating to the detention of these
persons.42

53.

41
42

It concluded as follows:

WGAD report, para. 36.
WGAD report, para. 26.
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The Working Group concludes that, if from the examination of the communication it is concluded
that the detention is of an arbitrary character, the Lebanese Government bears full responsibility
for it.43

7.
54.

What the UN and UNIIIC should have done

Senior UN officials must act courageously and according to international human rights

instruments, many of which emanate from the UN itself, including the International Covenant on
Civil and Political Rights (ICCPR). The Working Group found that Lebanon was breaching this
human rights instrument by its continued arbitrary detention of Mr El-Sayyed and the others.
55.

Putting to one side Mr Mehlis, who clearly was not going to take action, in my view, his

two successors as UNIIIC Commissioner should have taken active public steps for the immediate
release of anyone detained at the UNIIIC’s behest against whom there was no admissible evidence.
Once it was apparent that the reasons for their arrest, at the UNIIIC’s request were flawed, and
that there was no reliable evidence against them—such as a formerly star witness recanting his
testimony—they should have sent a loud and clear public message to the Lebanese authorities that
the continued detentions breached international human rights law.
56.

The Commissioners could have done this in their regular annual reports to the Secretary-

General or addresses to the Security Council. Or they could have issued a separate public report
on the topic. They did neither. The situation was that on one hand, one UN agency—the Human
Rights Council—was investigating and determining that the detention was arbitrary and breaching
the ICCPR, while, on the other, the agency responsible for the breach, the UNIIIC, remained
publicly silent about it.44
57.

To summarise: Mr El-Sayyed was arrested and detained at the UNIIIC’s behest; held

incommunicado in the initial phases without access to a lawyer; accused of committing a terrorist

43

WGAD report, para. 39.
Alamuddin and Bonini, ‘The UN Investigation of the Hariri Assassination’, at p. 60, fn. 57, refers to an interview
with Mr Brammertz. However, as of 4 August 2020, the link on the UN website was broken. ‘Informal Comments to
the Media by the Commissioner of the UN International Independent Investigation Commission into the Assassination
of Former Lebanese Prime Minister Rafiq Hariri, Mr Serge Brammertz, on the Situation in the Middle East’, UN
Webcast Archives(19 July 2007)6m15–6m30) accessed 2 December 2013)’. In his addresses to the Security Council
in 2006 and 2007, Mr Brammertz made no mention of the plight of the detainees. S/PV.5597, provisional, Monday
18 December 2006; and S/PV.5790, provisional, 5790th meeting, Wednesday, 5 December 2007. Neither did Mr
Bellemare in his address, S/PV.6047, provisional, 6047th meeting, Wednesday 17 December 2008.
44
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act and lying about it; bullied and threatened by an investigator while in custody; and, on his sworn
testimony before the Special Tribunal, told to go find a suitable victim or it would be him. He was
then detained without charge or trial until 28 April 2009, but without mention in the UNIIIC’s
regular reports to the Security Council that it had no reliable evidence justifying his continued
detention.
58.

Lebanon ignored the Working Group’s opinion, addressed to its government on 27 April

2007. The opinion forcefully stated that the responsible Lebanese investigating magistrate
acknowledged having no evidence against Mr El-Sayyed, although the government had disputed
that the magistrate had said this, as the investigation was secret. 45 Yet he remained in detention for
another two years.
59.

The detainees should have been released. There was no legal ‘grey area’. They were

detained long after the original reasons for their arrests had gone. There is no indication that Mr
El-Sayyed was under investigation for involvement in the attack on Mr Hariri, at least from the
time of Commissioner Brammertz’s report in December 2006, which appears to suggest although
not explicitly, that he was not.

8.
60.

Resolution of the matter

The cost to the international community, and Lebanon, through its annual contributions to

the Special Tribunal’s budget, of dealing with the El-Sayyed litigation—specifically, the cost of
the time spent by Prosecution and Registry officials, and the judges and staff of the Pre-Trial and
Appeals Chamber—must surely by now greatly exceed the cost of any reasonable compensation
payable by the Lebanese Republic to Mr El-Sayyed. And this unending litigation before the Special
Tribunal continues.
61.

This matter cries out for national and international resolution. The UN and Lebanon, in my

view, jointly share responsibility for what occurred to the ‘four generals’. The UNIIIC, a UN
agency, was responsible for their arrest and detention. The Lebanese investigating and judicial
authorities then detained them without charge for three years and eight months, but on a number

45

WGAD report, paras 26, 29.
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of occasions during what was obviously an unlawful detention, UNIIIC officials were given access
to interview them.
62.

The UN, through its agency the UNIIIC, clearly bears some culpability here, irrespective

of the legal niceties about the detainees being the responsibility of the Lebanese investigating
authorities who were conducting their own investigations into the attack on Mr Hariri. In my view,
the legal and moral responsibility is shared between the UN and Lebanon.
63.

Lebanon and the UN, in my view, should therefore jointly compensate Mr El-Sayyed and

the others who were unlawfully detained, and offer a public apology. And lessons should be
learned from this unfortunate episode in UN investigatory and fact-finding missions.
64.

Of course I am not privy to any discussions between the UN and Mr El-Sayyed’s lawyers,

but if the UN has not already reached a settlement with Mr El-Sayyed, it should; it has a legal and
moral duty to compensate him for the consequences of its actions, and inactions, from 30 August
2005 onwards.

9.

Why it is unlikely that Lebanon will compensate Mr El-Sayyed for his
unlawful detention

65.

Confidence that Lebanon will assume any responsibility for these injustices, however, is

slight. During the trial, the Trial Chamber received evidence of dysfunctionality in the Lebanese
state related to its government and governance, including its judicial and law enforcement
authorities. Collectively, this provides little reason for optimism that Lebanon will right the wrongs
here. It is worth highlighting how I have reached this view.
66.

One aspect was of the mismanagement of the investigation into the attack on Mr Hariri.

The judgment details some of the basic issues, such as how the crime scene was not secured, was
contaminated and evidence was lost, and a senior Lebanese official correctly described the scene
as ‘chaotic’. There was no clear line of responsibility for the investigation. The FitzGerald factfinding report reached the same conclusions.46

46

‘The review of the investigation indicates that there was a distinct lack of commitment on the part of the Lebanese
authorities to investigating the crime effectively, and that this investigation was not carried out in accordance with
acceptable international standards. The Mission is also of the view that the Lebanese investigation lacks the confidence
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67.

The ISF forensic team that retrieved vehicle parts from the crime scene took them to their

office without photographing them in situ. The investigating judge then ordered them to take the
parts back to the crater and to photograph them where they found them. The team then tried to do
this. The forensic officials also did not use protective equipment such as forensic suits, nor even
gloves.
68.

On the night of the attack, the military investigating judge ordered the burnt-out vehicles

at the crime scene to be removed, apparently because the authorities wanted the road reopened the
next day. Bulldozers and tow trucks then drove onto the crime scene area to remove the vehicles
in Mr Hariri’s convoy. They were then taken to a police holding yard where they were left in the
open and exposed to the elements for another six months.
69.

The body of one victim, Mr Zahi Abou-Rjeileh, was found a day after the attack, and the

medical examiner reported he had been alive for twelve hours after the explosion. The body of
another, Mr Abdul Hamid Ghalayini, was found seventeen days later, and by his family rather than
by investigating authorities.
70.

Another matter of concern explored in the judgment is the arbitrary way in which some

victims of the attack on Mr Rafik Hariri received compensation, while others received nothing.
Participating victims complained about this in their evidence at trial. The payment of compensation
to victims of the attack was indiscriminate, and according to the evidence, often based upon
connections rather than an objective assessment of injury or need.
71.

Evidence was also given of Syrian military intelligence officials attempting to obtain

information about the investigation.
72.

The envelope and VHS cassette containing the video of the false claim of responsibility

disappeared after Al-Jazeera’s Beirut bureau chief, Mr Ghassan Ben-Jeddo, gave them to Mr ElSayyed, the day after the attack. Mr El-Sayyed says that he gave them to the military investigating
judge. What happened to these crucial pieces of evidence is a mystery.

of the population necessary for its results to be accepted.’ S/2005/203, Report of the Fact-finding Mission to Lebanon
inquiring into the causes, circumstances and consequences of the assassination of former Prime Minister Rafik Hariri,
24 March 2005, executive summary.
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73.

Innocent people were rounded up, interrogated, held without charge and eventually

released.47
74.

The long detention of the ‘four generals’ was the subject, as noted above, of this UN Human

Rights Council’s report. The Lebanese government and judiciary refused to take steps to release
the four men long after it was apparent that no legal basis existed to continue what had become an
unlawful detention. The Working Group on Arbitrary Detention strongly makes this point.
75.

There was an attack on Mr Marwan Hamade’s life on 1 October 2004. Despite his position

as a prominent public figure, his case was never properly investigated. Mr Hamade testified in the
trial that he had given a statement before an investigating judge. About ten days after the attack
the Minister for the Interior visited him in hospital and told him that ‘the Syrian intelligence came,
took over the file, and took all the evidence and files and reports to the Syrian intelligence
headquarters in Anjar’.48 Despite the Syrians leaving Lebanon in April 2005, the attack on Mr
Hamade appears not to have been investigated between then and its transfer to Special Tribunal as
a connected case under the Statute of the Special Tribunal for Lebanon, in 2009.
76.

Mr Wissam Al-Hassan, on loan from the ISF to Mr Hariri as his chief of security at the

time of the attack, returned to the ISF to take up a senior position in the investigation into Mr
Hariri’s death. He also liaised extensively with the UNIIIC and the Office of the Prosecutor. This
was despite the conflict of roles and his obvious lack of neutrality in the investigation.
77.

While he was the prime minister of Lebanon, Mr Hariri also had extensive media, property

and construction interests that overlapped with his governmental duties.
78.

For at least eleven years before his death, Mr Hariri was giving monthly cash payments to

the chief of Syrian military intelligence in Lebanon, Mr Rustom Ghazaleh. The evidence was of
Mr Hariri paying the late Mr Ghazaleh, who died soon after the evidence was adduced, millions

47

Mr Mehlis’s first report to the Security Council stated that ‘As a result of the Commission’s investigation to date, a
number of people have been arrested and charged with conspiracy to commit murder and related crimes in connection
with the assassination of Mr. Hariri and 22 others. The Commission is of course of the view that all people, including
those charged with serious crimes, should be considered innocent until proven guilty following a fair trial’. First
UNIIIC report, para. 223. Not one of this ‘number of people’ who were ‘charged with conspiracy to murder’ faced
trial before the Special Tribunal, nor so far as I am aware, a Lebanese court. The ‘four generals’ were never charged
with committing crimes connected with Mr Hariri’s murder, and self-evidently had not been so charged when the
report was written in October 2005.
48
Marwan Hamade, T. 8 December 2014, pp 31-36.
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of US dollars over the period. The payments started at USD 40,000 per month and increased to
USD 67,000 per month, with Mr Ghazaleh demanding an extra month’s payment two days before
Mr Hariri’s murder.
79.

The Lebanese government also repeatedly failed to cooperate with the Special Tribunal by

responding to legitimate requests for assistance from Defence counsel through the Defence Office.
The Trial Chamber had to issue two orders to Lebanon to comply.49 Thereafter, it had to engage
in a time-wasting exercise of what basically was a lengthy period of negotiation in an effort to
convince Lebanon to comply with its international legal obligations pursuant to Security Council
resolution 1757.
80.

The Trial Chamber expended a great deal of effort into dividing the documents sought into

easily understood categories, including specifying the government agency that should have been
expected to hold the documents, if they existed. Despite this, Lebanese government officials
responded effectively stating that they did not understand the nature of the requests. The Trial
Chamber then rewrote what had been perfectly clear orders. It took over four years to resolve an
issue that should have resolved itself within weeks, if not a few months at the most, had the
Lebanese government been inclined to cooperate with the Defence requests for assistance.
81.

These random examples, and it is emphasized that these come from the trial record, suggest

that little hope exists that the Lebanese authorities will right the wrong against those who were
arbitrarily detained. It is of course appreciated that some of these incidents date back to 2005. But
against this, the fact that Mr El-Sayyed’s litigation continues before the Special Tribunal indicates
that he has not yet attained justice in Lebanon for what occurred.
82.

In these circumstances, the United Nations should, if it has not already, move to

compensate those who were wrongly detained for years on the basis of the recommendations of its
officials. It should formally apologise for what occurred.

49

This is detailed in the procedural history, annex A, to the judgment.
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D.
83.

Some observations on the Defence Office

Some observations are made here regarding the experience of having an independent

Defence Office, with a head who has a right of audience before the chambers. The points made
may assist in critically evaluating this experiment, and hence in deciding whether the model
requires modification for adoption in any future international institution.
84.

This model does not exist in any other operational international criminal court or tribunal.

It has not been replicated in any functioning international criminal court or tribunal established
post the Special Tribunal’s establishment, namely, the International Residual Mechanism for
Criminal Tribunals (2010), the Residual Special Court for Sierra Leone (2012), and the Kosovo
Specialist Chambers and Specialist Prosecutor’s Office (2016).50 No head of a defence office
situated with an international court registry has an automatic right of audience before a chamber.
85.

The Statute specifies that the Defence Office is an independent organ with an independent

Head of the Defence Office, who, under Article 13 (1), ‘shall be responsible for the appointment
of the Office staff and the drawing up of a list of defence counsel’. Article 13 (2) specifies that the
Defence Office:
shall protect the rights of the defence, provide support and assistance to defence counsel
and to the persons entitled to legal assistance, including, where appropriate, legal research,
collection of evidence and advice, and appearing before the Pre-Trial Judge or a Chamber
in respect of specific issues.

86.

It bears some similarities to Regulation 77 (2) ‘Office of Public Counsel for the defence’

of the International Criminal Court’s Regulations of the Court that establishes the Office of Public
Counsel as a ‘wholly independent office’ that falls within the Registry ‘solely for administrative
purposes’. Regulations 77 (4) (a), (b) and (c) provide:
4. The tasks of the Office of Public Counsel for the defence shall include:

50
Article 22C of the 2014 Protocol to the Amendments to the Protocol on the Statute of the African Court of Human
Rights and Justice (Malabo Protocol) combines the Special Tribunal’s and ICC’s regulatory framework in establishing
an independent Defence Office, including a right of audience before the court. It has not entered into force, having as
of 7 August 2020, received fifteen signatures but no ratifications: fifteen ratifications of the 55 State Parties are
required for it to enter into force.
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(a) Representing and protecting the rights of the defence during the initial stages of the
investigation, in particular for the application of article 56, paragraph 2 (d), and rule 47,
sub-rule 2.51
(b) Providing general support and assistance to defence counsel and to the person entitled
to legal assistance, including legal research and advice …;
(c) Appearing, on the instruction or with the leave of the Chamber, in respect of specific
issues.

1.

How the Head of the Defence Office exercised the rights of audience
before a chamber

87.

The manner in which successive Heads of the Defence Office have exercised their statutory

right to appear before the Trial Chamber has raised some real issues as to whether the ICC model
is preferable, namely, where appearance is permitted only on a chamber’s direction or with its
leave.
88.

The Rules give the Head of the Defence Office, or their delegate, a right of audience before

a chamber. Under Rule 57 (F):
At the request of a Judge or Chamber, the Registrar, the Defence or where the interests of
justice so require, proprio motu, the Head of Defence Office or a person designated by him
shall have rights of audience in relation to matters of general interest to defence teams, the
fairness of the proceedings or the rights of a suspect or accused.

89.

Rule 57 (C) specifies that:
The Head of Defence Office shall, for all purposes connected with pre-trial, trial and
appellate proceedings, enjoy equal status with the Prosecutor in respect of rights of
audience and negotiations inter partes.

90.

The ICC Regulations do not permit this for its chief of Office of Public Counsel for the

defence, specifying in Regulation 77 (4) (c) and (d) that the Office may appear only ‘on the

51

Article 56 (2) (d) relates to having counsel appearing for someone who has been arrested or appears before the court
in response to a summons, while Rule 47 (2) relates to the presence of counsel if the Prosecutor is authorized to take
testimony pursuant to Article 15 (2).
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instruction or with the leave of the Chamber’. The office also acts for suspects or accused persons
and advances submissions on the instructions or with the leave of the Chamber. When necessary,
this office has filed amicus briefs in cases, or appeared with leave. This, in my view, is an efficient
model that has worked well in practice.
91.

By contrast, the experience at trial at the Special Tribunal was of the Head of the Defence

Office not always properly exercising this right of audience during the trial. To provide some
insight in this respect and thus to illustrate the issues the Trial Chamber faced in the proceedings,
several instances are highlighted below.
(a)

Intervention during the Prosecutor’s opening statement in Prosecutor v.
Ayyash, Badreddine, Oneissi and Sabra

92.

The Prosecutor made a very late application to join the case of Hassan Habib Merhi to that

of the case of the initial four Accused.52 He did this on 18 December 2013, only four weeks before
the scheduled commencement of the trial, when he asked the Pre-Trial Judge to refer the issue of
joinder to the Trial Chamber.53 The Merhi Defence opposed the referral, 54 and the Pre-Trial Judge
made the referral on 2 January 2005.55 The Prosecutor, meanwhile, on 30 December 2013, had
applied directly to the Trial Chamber asking it to join the two cases. 56
93.

The Trial Chamber invited counsel for Mr Merhi to attend the opening of the Ayyash case

as observers. Instead of doing this, the three assigned counsel sat in the public gallery of the court,
wearing their court robes. The Head of the Defence Office, Mr François Roux, on the other hand,
appeared in the court room, accompanied by four lawyers from his office and announced that he
was ‘representing in these hearings the counsel, defence of Mr. Merhi, Mr. Aouini and Jad Khalil
from Beirut, they are both here in the gallery’. 57

52

Annex A to the judgment, of the procedural history, fully sets this out.
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0033, Prosecution Request for Rule 89 (E) Referral of the Matter of
Joinder, 18 December 2013; STL-11-01/PT/TC, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, F1272,
Prosecution Notice of Request for Pre-Trial Judge to Refer the Matter of Joinder of the Merhi Case to the Ayyash et
al. case to the Trial Chamber, 18 December 2013.
54
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0046, Observations de la Défense relatives à la requête du Procureur aux
fins de transfert à la Chambre de première instance de la question de la jounction, 30 December 2013.
55
Joinder referral decision.
56
STL-11-01/PT/TC, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, F1289, Prosecution Motion for Joinder,
30 December 2013.
57
T. 16 January 2014, p. 3.
53
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94.

This was legally incorrect. The Head of the Defence Office has no representational role for

Defence counsel who are already assigned to represent an Accused.
95.

The Trial Chamber had decided to allow Mr Roux to make a brief statement ‘concerning

the rights of a fifth accused who is not a party to this trial’.58 Mr Roux, however, objected to the
Trial Chamber’s expressed order of proceedings, and stood up to demand a right to address it
before the Prosecutor made his opening. He said:
This is just a question of procedure. We’re not following the right procedure. I believe I
need to present my express reservations before any address of the merits. This is why -this needs to be done according to procedures, according to the Lebanese procedure.
Express reservations need to be made before addressing the substance of the case, the
merits of the case, and of course we are following Lebanese procedure.59

96.

This too was legally incorrect. Nowhere does the Special Tribunal’s Statute or Rules

specify that this international hybrid tribunal follows what Mr Roux described as ‘Lebanese
procedure’. In fact, its Rules of Procedure and Evidence essentially combine the procedures of the
ICC and the International Criminal Tribunal for the Former Yugoslavia (ICTY), but with some
procedural innovations, such as the addition of a Pre-Trial Judge. The applicable procedural law
is international criminal procedural law.
97.

By analogy, Mr Roux’s intervention in this manner would be tantamount to his equivalent

at the ICC, the Principal Counsel of the ICC’s Office of Public Counsel for the defence, informing
the court that it was not following ‘correct procedure’ by not permitting him to address the court
before the Prosecutor. And after this, telling the court that it should be applying the court
procedures

of,

say,

the

Democratic

Republic

of

the

Congo

or

the

Central

African

Republic―depending on the case―rather than those in the Rome Statute or the ICC’s Rules of
Procedure and Evidence. It is difficult to imagine this occurring.
98.

When Mr Roux had the opportunity to make his comments the following week, he again

complained about not being allowed to make them before the Prosecutor’s opening, and criticised
the Prosecutor for mentioning Mr Merhi’s name 124 times in his opening statement. And further,

58
59

T. 16 January 2014, p. 6.
T. 16 January 2014, p. 8.
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that the Merhi Defence could not respond to this, and thus was unable to properly defend Mr
Merhi.60 He also stated:
Since Mr. Merhi’s Defence team has no leave to address the Court in this hearing, it has
asked me to speak on its behalf. The Merhi Defence team - again, let’s remember we’re
still last Thursday morning – thanks the Bench for its invitation to attend this hearing as
guest observers, a notion sui generis that does not exist in our Rules.61

99.

Again, these statements are legally and factually incorrect. The indictment filed by the

Prosecutor on 21 June 2013 named Mr Merhi as a co-conspirator to the conspiracy charged; his
name is mentioned 48 times in the document. The indictment against Mr Merhi, filed on 5 June
2013 and confirmed on 31 July 2013, also charged him with participating in a conspiracy and of
being an accomplice to committing a terrorist act by means of an explosive device, among other
charges.
100.

In these circumstances, no legal basis could exist to suppress the name of a co-accused—

although indicted in another, as yet, not joined case—from a Prosecutor’s opening statement,
which is based on the pleadings in the indictment. These included the allegation that Mr Merhi had
participated in the conspiracy and other counts charged. He was alleged to have had an integral
role in the conspiracy.
101.

Mr Roux also had no basis to state that counsel acting for Mr Merhi had ‘no leave to address

the Court in this hearing’. The Trial Chamber had expressly invited them to attend as observers
and would have allowed them to address the court if they had requested this. Mr Roux as the Head
of the Defence Office had no role in second-guessing whether the Trial Chamber would grant a
right of audience to counsel in another intrinsically connected case.
102.

The Trial Chamber, in its written decision to join the two cases, responded to Mr Roux’s

intervention. It is worth extracting a portion of the decision, if only to highlight how misguided
and time-wasting the interruption was, including having to deal with it in a written decision. The
Trial Chamber held:

60
61

T. 20 January 2014, p. 9.
T. 20 January 2014, p. 8.
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At a pre-trial conference in the Ayyash case on 9 January 2014, the Head of the Defence
Office stated that the Defence Office was the ‘sole entity’ to represent the interests of Mr.
Merhi in the Ayyash case, a point he repeated on 20 January 2014 after the Prosecutor’s
and Legal Representatives of Victims’ opening statements in the Ayyash case. However,
at the same time he stated, somewhat paradoxically, that it was not his role to respond on
behalf of counsel for Mr. Merhi to the Prosecutor’s opening statement because ‘I don’t
have any knowledge of the merits of the case file.’
The Trial Chamber, applying the Statute and the Rules, decides who will appear before it
and in what capacity. Despite the provisions of Rule 57 (F), the Trial Chamber does not
agree that Mr. Merhi’s interests required the intervention of the Head of the Defence Office
in that manner as ‘sole entity’ after he had appointed three counsel to represent Mr Merhi
at trial. Moreover, the Trial Chamber repeatedly invited counsel for Mr. Merhi to be
present’ in the Ayyash proceedings as ‘observers, and they chose to observe the
proceedings from the court’s public gallery during the opening of the case, and for the first
three days of evidence. This was despite the Trial Chamber’s invitation for them to sit in
the courtroom. Doing so could have enabled them to raise any concerns or reservations—
not as a Party, as no joinder had been ordered—but by through the Trial Chamber’s general
powers under Rules 130 and 131 to control its proceedings and ensure that they remain
fair, impartial, and expeditious.62

103.

The Trial Chamber also rejected as ‘without legal foundation’ his arguments that the

Prosecutor should not have named Mr Merhi in his opening. 63
(b)

Intervention in the litigation concerning the reported death of Mustafa
Amine Badreddine

104.

After Mr Badreddine’s reported death in Syria in mid-May 2016, the Head of the Defence

Office several times decided to intervene in the proceedings. He did this to support general Defence
submissions, but also, additionally, to make representations on behalf of someone that he was
arguing was deceased.

62

F1424, Decision on Trial Management and Reasons for Decision on Joinder, 25 February 2014, paras 7-8 (footnotes
omitted).
63
Decision on Trial Management and Reasons for Decision on Joinder, 25 February 2014, para. 59.
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105.

The Trial Chamber, on 11 July 2016, on the Appeals Chamber’s three to two majority

instruction, had terminated the proceedings against Mr Badreddine and ordered the Prosecutor to
file an amended indictment to reflect this.64 While it was doing this, the trial continued.
106.

Mr Roux, however, again decided to intervene. In his filing, he observed that Mr

Badreddine, whether dead or no longer in the proceedings, continued to have a presumption of
innocence. He stated that:
The Head of Defence Office reiterates his observations aimed at ensuring that the
presumption of innocence of Mr Badreddine is respected, including notably the prohibition
of admitting into evidence any material relating exclusively to Mr Badreddine.65

107.

He submitted that Mr Badreddine’s name must be removed from the intended amendment

to the indictment, because he was no longer an Accused person. Consequently, the Trial Chamber
should ‘DECLARE inadmissible any evidence presented exclusively against Mr Mustapha Amine
Badreddine following his death’.66
108.

The Defence Office, however, had no mandate to intervene to protect the ‘rights’ of

someone who was neither a suspect nor an Accused before the Special Tribunal.
109.

Employees from his office, who were daily attending court, also twice stood up and

attempted to prevent the Prosecution from leading relevant evidence relating to counts in the
consolidated indictment. They were doing this—not to protect the rights of the defence as specified
in Article 13 (2) of the Statute—but rather to protect the rights of Mr Badreddine, who the Appeals
Chamber had decided by majority, was deceased, and was therefore no longer an accused, a suspect
or a person (namely a live one) otherwise entitled to legal assistance.
110.

On 30 August 2016, just before the resumption of the evidence of the Prosecution’s cell

site expert witness, Mr J. E. Philips, a Defence Office lawyer who was sitting in the courtroom

64
F2633, Order Terminating Proceedings Against Mustafa Amine Badreddine Without Prejudice and Ordering the
Filing of an Amended Consolidated Indictment, 11 July 2016.
65
F2702, Observations of the Head of Defence Office on the Trial Chamber’s Decision of 29 July 2016, 25 August
2016, para. 1.
66
Observations of the Head of Defence Office on the Trial Chamber’s Decision of 29 July 2016, 25 August 2016, p.
7. (bold emphasis in original).
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rose to tell the Trial Chamber that it should not permit Mr Badreddine’s name to be used on a slide
prepared by the expert during his evidence. She referred to Defence Office filings and stated:
And in those filings, we submitted that the name of Badreddine ought to be removed from
the indictment. And this is only to put on the record that right now there is a dispute on the
indictment, and so that we understand that the PowerPoint names Mr. Badreddine and
attributes phone numbers to Mr. Badreddine.67

111.

And, ‘we are protecting the rights for presumption of innocence that Badreddine benefits

from and which goes beyond the interested party’s death.’ The Trial Chamber sought but did not
receive, an answer from her as to the Defence Office’s standing to make this intervention during
the Prosecution’s presentation of its evidence.68
112.

Five hearings days later, on 6 September 2016, and still during Mr Philips’s evidence,

another Defence Office lawyer again stood up in court in an attempt to prevent the Prosecution
from leading evidence in which Mr Badreddine was named as a co-conspirator.
113.

The lawyer was objecting to the expert witness testifying about a slide, in exhibit P1118,

slide number 148 entitled, ‘Green 023: Mustafa Badreddine’, below which was a text box stating,
‘The apex of the command group’. That evidence was consistent with the Prosecutor’s case as
pleaded in the consolidated indictment. The lawyer stood up and interrupted Prosecution counsel—
mid-question and mid-sentence—in an attempt to prevent the Prosecution leading evidence in a
case to which the Defence Office was not a party.69
114.

But even after being told he had no standing to make these submissions, and to resume his

seat,70 the lawyer continued, stating ‘Mr. Badreddine today is no longer a suspect, and therefore I

67

T. 30 August 2016, p. 129.
As Presiding Judge I asked, ‘What is your standing to make submissions in relation to someone who is neither an
accused person nor a suspect before the Court? Article 16 doesn’t provide that. It refers to an accused person’. MS.
BARBEAU: [Interpretation] Once again, I can’t tell you anything more. This is our submission. That we are protecting
the rights for presumption of innocence that Badreddine benefits from and which goes beyond the interested party’s
death’. T. 30 August 2016, p. 130.
69
T. 6 September 2016, p. 47.
70
PRESIDING JUDGE RE: You appear to be making, Mr. Soufi, an intervention, it would appear, under Rule 57 of
the Rules of Procedure and Evidence. Can I please remind you of the terms of the Practice Direction on the Role of
the Head of Defence Office in Proceedings before the Tribunal, dated the 30th of March, 2011, in particular paragraph
8, which reads: “If the Head of Defence Office considers that the interests of justice require his intervention orally or
in writing proprio motu, pursuant to Rule 57(F), he shall inform the Pre-Trial Judge or Chamber in advance whenever
possible. The Pre-Trial Judge or Chamber shall hear the other parties to the proceedings on the issue of whether the
68

Case No. STL-11-01/T/TC

2260 of 2642

18 August 2020

R334246

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

fail to understand why the Prosecutor in open session presents him as having been involved in the
crime. That was the only reason’.71
115.

It would be inconceivable that employees from the defence offices situated within the

registries of other international court and tribunals could come into a courtroom and try to assert
in this manner the rights of someone they were arguing was deceased. And further, to attempt to
prevent the court from hearing evidence of that person’s alleged involvement in a conspiracy
alleged in an indictment. Yet, this is exactly what happened here.
116.

The Trial Chamber issued its decision confirming the amended consolidated indictment the

following day, 7 September 2016. It noted that, as the case against Mr Badreddine had been
terminated, neither Defence counsel nor the Head of the Defence Office had standing to make
submissions relating to his ‘interests’. Nor could they represent a deceased person in criminal
proceedings.72 The Trial Chamber then made the following order to Mr Roux:
The Head of the Defence Office is obliged, under the relevant Practice Direction, to inform
a Chamber in advance of making submissions proprio motu in the interests of justice. This
was not done. Article 8 of the Practice Direction under the heading ‘Section 2 Submissions
during Proceedings’, states:
If the Head of Defence Office considers that the interests of justice require his intervention
orally or in writing proprio motu, pursuant to Rule 57(F), he shall inform the Pre-Trial
Judge or Chamber in advance whenever possible. The Pre-Trial Judge or Chamber shall
hear the other parties to the proceedings on the issue of whether the intervention is in the
interests of justice only if the exceptional circumstances of the Case so require.
The Trial Chamber reminds the Head of Defence Office of the wording of, and his
obligations under, the Practice Direction and orders him to comply with it in any future
anticipated interventions under Rule 57 (F). Cogent policy reasons exist to allow a
Chamber to decide whether it should hear the Parties on whether the Head of Defence

intervention is in the interests of justice only if the exceptional circumstances of the case so require”. The Trial
Chamber directs the Head of the Defence Office to comply with paragraph 8 of the practice direction I have just read.
If you wish to make an intervention, you must notify the Chamber in advance in writing. Please resume your seat, Mr.
Soufi. Please continue, Mr. Povoas’. T. 6 September 2016, p. 48. He did not. He continued arguing.
71
T. 6 September 2016, p. 51.
72
F2713, Decision Amending the Consolidated Indictment, 7 September 2016, para. 25.
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Office—who is not a Party to proceedings, and has assigned Defence counsel to represent
the Accused—may intervene in the proceedings.73

117.

These three examples demonstrate the Defence Office’s intervention in the proceedings in

a manner that could be construed as disruptive.

2.

Daily appearances in the trial by multiple representatives of the
Defence Office

118.

The Defence Office is not a party to proceedings at the Special Tribunal. The proceedings

are brought in the name of the Prosecutor and are against the Accused persons named in an
indictment. The legal representatives of victims participating in the proceedings are participants.
The Head of the Defence Office is not.
119.

The Defence Office is the equivalent of an international legal aid office that appoints

defence counsel, provides them with assistance, and makes international requests for assistance on
their behalf. Its Head also has some statutory functions in relation to the oversight of effective
legal representation and others, including consultation in the management of the Special Tribunal
and in amendments to the Rules of Procedure and Evidence.
120.

Defence Office lawyers, however, sat in the courtroom on every day of the trial, and in

every court session. They also did this when the court moved into closed and private session
without seeking the Trial Chamber’s permission to remain there. Sometimes the number of
Defence Office lawyers exceeded that of the Prosecution or counsel for an Accused. It generally
exceeded the number of Trial Chamber staff who were in the courtroom assisting the judges,
normally one or two. Sometimes the Head or his (or her) Deputy came to court, and sometimes
both. But the rationale for the Defence Office having lawyers in the courtroom every day was
never adequately explained.
121.

These daily appearances cannot have been to monitor the effectiveness of the legal

representation of the Accused, as this could have been done by reading the live transcript, or the
daily corrected version, out of court. Reading a transcript of a day’s session is much quicker and
more efficient than sitting, for unexplained reasons, in a courtroom all day. And in any event, as

73

Decision Amending the Consolidated Indictment, 7 September 2016, paras 61-62, and disposition.
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noted above, Mr Roux took the firm view that he could make no substantive submissions on any
evidentiary issue before the Trial Chamber because his Office was not following the proceedings
as such. This was with the obvious exception, noted above, of his Office twice attempting to stop
the Prosecution from leading evidence in its case.
122.

Sending lawyers into court every day must have come at a considerable cost to the Special

Tribunal. In this respect, it is noted that the Defence Office throughout the proceedings, with its
eleven budgeted posts,74 had more staff than the Trial Chamber, which was actually trying the case
and simultaneously writing hundreds of decisions, and then drafting the judgment.
123.

In the first few weeks of the trial, as the daily presence of representatives of the Defence

Office was unexplained, in my capacity as the Presiding Judge of the Trial Chamber, I queried it.
It did not appear to be an efficient use of the Special Tribunal’s limited resources. The first
response to the query was that:
it strikes me that it was taken for read that the Defence Office would be present when it
wished to do so and we have been present right from the beginning of these proceedings
and we will continue to do so with each passing day.75

124.

On the second occasion, two weeks later, the same lawyer from the Defence Office

attempted to introduce himself by stating on the record who the Defence Office was ‘represented
by’ that day. When told that the Defence Office was not a party to the proceedings, but rather an
observer, he insisted that the names of Defence Office lawyers sitting in the courtroom must be

74
The Head of the Defence Office is also remunerated at the level of D2 (Director) level in the UN common system,
and the Deputy at P5 (Professional) level. The Prosecutor, who has an office of 100 lawyers, investigators, analysts
and other staff is remunerated two levels above as an Under Secretary-General. There is an incomparable difference
between their different roles and responsibilities.
75
T. 24 January 2014, p. 2.
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recorded in the court transcript.76 The lawyer also stated that to accomplish its mission, it was
essential that the Defence Office was in court every day. 77
125.

This continued throughout the trial right through the closing submissions, when Mr Roux’s

successor as the Head of the Defence Office, Ms Dorothée Le Fraper du Hellen, and her Deputy
and other Defence Office lawyers, appeared in the courtroom. This was despite Ms Le Fraper du
Hellen’s conflict of role and interest in having formerly acted as co-counsel for Mr Merhi.78
126.

An analogous situation would be of a body with statutory oversight over the workings of a

prosecution service sending lawyers into every trial, every day, to watch the proceedings. This
simply would not occur. Or of international trial monitors in transitional justice situations
observing court proceedings to report on whether they met international standards. The Special
Tribunal’s trials, however, are not comparable to this situation.

3.

Lebanon’s cooperation with the Special Tribunal’s request for
assistance from the Defence Office

127.

Mr Roux, as Head of the Defence Office, also did not adequately fulfil his mandate of

protecting the rights of the defence by assisting Defence counsel in obtaining assistance from
Lebanon.
128.

The Special Tribunal, like every other international criminal court and tribunal, has no

enforcement arm and relies upon the cooperation of States. The Special Tribunal for Lebanon was
established by United Nations Security Council resolution 1757, pursuant to Chapter VII of the

76

PRESIDING JUDGE RE: I just want to make an observation here that the Defence Office isn’t actually a party to
the proceedings and you’re not actually – we’re noting that the Defence Office has had two people sitting in the
proceedings observing, but you’re not actually making an appearance for anybody because the parties are the
Prosecutor and the four accused and their lawyers and the Legal Representative for the Victims of course are
participating parties. So in that sense, all we’re doing is noting the fact that the Defence Office has a lawyer and a case
manager sitting in the court, for reasons we are not privy to and haven’t quite been explained to us why the Defence
Office has two people in the court every day. But maybe Mr. Roux can explain that at some point.
MR. SOUFI: [Interpretation] Yes, perhaps he will come and explain that. I just wanted to pointed it out for the accuracy
of the record. I know that it’s something that's important for you, Your Honour. I’m very sorry if I have delayed the
proceedings; T. 25 January 2014, pp 1-2.
77
T. 25 January 2014, p. 3, saying, ‘in order to accomplish our mission, which includes observing the proceedings in
order to be best able to defend the interests of the accused and the Defence - Defence with a capital D – we believe
it’s essential, very important, for us to be present to attend the hearings on a daily basis and that’s why we are present
in court and we shall be in the future’.
78
This is detailed in my ‘Declaration by Judge David Re in relation to certain fair trial aspects concerning the Defence
of Hassan Habib Merhi’, chapter XVII of the judgment, below.
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UN Charter, and Lebanon accordingly must comply with the Special Tribunal’s requests for
assistance, irrespective of which of its four independent organs they emanate from. The Rules
specifically provide for cooperation with Defence requests for assistance. This is an essential
feature of equality of arms between the prosecution and defence, as part of the right to a fair trial
mandated under international human rights.
129.

The Defence Office thus has a vital role in assisting Defence counsel in obtaining

Lebanon’s cooperation in their investigations and preparation for trial. Non-cooperation could
provide a valid basis to stay a case, either conditionally or permanently, if a chamber could not
guarantee a fair trial to an Accused by virtue of a failure to provide such information to the defence.
130.

Rule 15, ‘Cooperation between National or International Entities and the Defence’

provides that:
The Head of Defence Office may seek cooperation in a manner consistent with the Statute
from any State, entity or person to assist with the defence of suspects and accused before
the Tribunal. In a particular case, such cooperation shall be upon request of the Defence .

131.

Under Rules 16 (C) and 18 (C), the Head of the Defence Office may make requests for

assistance and cooperation to Lebanon and Third States at the request of the Defence, unless the
Head of the Defence Office considers the request to be frivolous.
132.

From March 2012 onwards, the Sabra Defence sent some 119 requests for assistance to the

Lebanese authorities through the Head of the Defence Office, under a Memorandum of
Understanding between the Government of the Lebanese Republic and the Defence Office on the
Modalities of Their Cooperation, signed on 28 July 2010. Mr Roux and the Lebanese Minister for
Justice were its signatories. The procedural background to the non-cooperation issue is detailed in
the procedural history, annex A to the judgment.79
133.

It was obvious by the time the Trial Chamber assumed jurisdiction in the case, on 25

October 2013, that Lebanon was not cooperating with the Special Tribunal, as the 119 requests for
assistance remained outstanding. The Defence Office’s memorandum was not achieving its desired
aim, namely, to assist the Defence of the Accused in their trial preparations. It was flawed. It had

79

At paras 7048-7073.
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no enforcement mechanism and only related to the pre-trial phase. Evidently, it required
modification or renegotiation.
134.

Relevantly, Article 5 (3) of the memorandum, headed, ‘Assistance for Coercive Measures’,

provided that:
The Government shall designate the President of the Court of Cassation as Liaison Judge
to enforce orders for cooperation issued by the Pre-Trial Judge. To this end, and in
accordance with the Statute and the Rules, the Liaison Judge shall, without delay:
a. maintain the confidentiality of the orders, unless the Pre-Trial Judge considers
them to be public;
b. take any measures necessary to ensure enforcement of the orders issued by the
Pre-Trial Judge;
c. enforce the aforementioned orders or transmit them directly to the competent
authorities for enforcement, without delay.

135.

The First President of the Lebanese Court of Cassation correctly brought to the Special

Tribunal’s attention, in a letter dated 27 November 2013, that he had no enforcement powers as
the ‘Liaison Judge’, and that he did not represent the Lebanese Government. He also pointed to
the separation of powers between the judiciary and the executive that prevented him from acting
as the enforcement mechanism.80 He was effectively operating as a post-box and no longer wanted
this function.
136.

After exploring the issue further, and in an order issued on 13 January 2014, the Trial

Chamber agreed. It noted that it was ‘not convinced that this is the most effective or expeditious
way to convey a request for assistance to a State’, namely to send requests for assistance to a body
that had no means to make compulsive orders to produce documents. It also suggested that Mr
Roux should enter into arrangements similar to those that the Prosecutor had with the Lebanese
Prosecutor-General, namely with an entity having direct enforcement powers. It also pointed out
that the memorandum only referred to the Pre-Trial Judge and not to the Trial Chamber. 81

80
81

Order to cooperate and provide information sought by Badreddine Defence, paras 19-20.
Order to cooperate and provide information sought by Badreddine Defence, paras 21-22.
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137.

This was urgent: the trial was due to commence on 16 January 2014. Mr Roux, however,

resisted this suggestion. On 31 January 2014, the Trial Chamber invited him to ‘make submissions
on the most effective way to ensure cooperation with the Lebanese authorities. 82
138.

Almost three weeks later, on 19 February 2014, Mr Roux responded, stating that he did not

intend to take steps to amend the memorandum. His reasoning was the Lebanese Government had
agreed to be bound by the terms of the memorandum because it referred to Security Council
resolution 1757, and:
As a consequence, the Head of Defence Office does not intend to undertake steps with a
view to amending the Memorandum of Understanding, which fully satisfies the
signatories.83

139.

However, the signatories who apparently were fully satisfied with the memorandum were

Mr Roux, and the former Lebanese Minister for Justice, Mr Ibrahim Najjar. Moreover, it was
negotiated before there were any Accused persons or even a pre-trial phase. It was no more than a
theoretical document that was not working in practice.
140.

Mr Roux had never negotiated or put in place an effective mechanism for Defence requests

for assistance to Lebanon. Moreover, even after the trial’s commencement and in the face of
abundant evidence that the Sabra and Badreddine Defence were not receiving the material
necessary to defend the Accused, he was still refusing to accept this reality.
141.

On 4 March 2014, the Trial Chamber held a status conference. It again heard submissions

on the issue of Lebanon’s cooperation with the Special Tribunal from the Badreddine and Sabra
Defence, and Mr Roux. Counsel for Mr Sabra stated that they had received material from ‘the
Lebanese’, some of which was within the terms of their requests for assistance relevant to this
decision. Mr Roux stated, however, he did not ‘envisage in any shape or form to request any
modification at all’ to his memorandum.84

82
F1379, Decision on Second and Fifth Motions by Counsel for Assad Hassan Sabra and Two Orders to Lebanon to
Cooperate with the Tribunal, 31 January 2014. (Decision granting in part Sabra Defence motion for cooperation and
orders to cooperate), paras 15-16, disposition.
83
STL-11-01/T/TC, F1412, Conclusions of the Defence Office on the Cooperation of Lebanon, 19 February 2014,
para. 4.
84
T. 4 March 2014, p. 54.
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142.

The Trial Chamber consequently, on 31 March 2014, ordered Lebanon to cooperate and to

provide the requested material. In doing this, it deliberately bypassed the Defence Office and its
(non-functional) memorandum and issued its orders under Rule 20 (A) directly to Lebanon. In the
decision it pointed out, regarding Mr Roux’s expressed position, that:
whether the text of the Memorandum ‘fully satisfies’ the signatories—the Head of the
Defence Office and the former Lebanese Minister for Justice—is not the test; the issue is
whether it is producing the required results for the Defence counsel who need assistance
85

in preparing their cases for trial.

And, further:
The Trial Chamber’s view is that the Head of the Defence Office should renegotiate or
amend the Memorandum of Understanding to ensure that it contains the necessary
additional enforcement mechanisms for Defence requests for assistance. One possibility
could be for the Head of the Defence Office to approach the Lebanese authorities to have
designated an official with the necessary judicial enforcement powers to act in relation to
Defence requests for assistance made under the Memorandum of Understanding. There
86

could be other possibilities.

143.

The matter continued, but without Mr Roux budging from his entrenched position that he

and Mr Najjar were fully satisfied with the memorandum, irrespective of the reality of whether it
was working or not, and sidestepping by omission the fact that Mr Najjar was the former minister.
144.

The Trial Chamber dealt with this matter again in a status conference on 16 June 2014,

attended by the Deputy Head of the Defence Office. As Presiding Judge, I pointed out that:
It is obvious to the Trial Chamber that the MOU has not been working, and so far as we
can ascertain, no requests have been ascertained pursuant to this Memorandum of
Understanding.87
…

85

F1471, Further Decision on Motions Under Rule 20 (A) by Counsel for Assad Hassan Sabra and Four Orders to
Lebanon to Cooperate with the Tribunal, 31 March 2014, (Further order to cooperate with Tribunal), para 25.
86
Further order to cooperate with Tribunal, para 35.
87
T. 16 June 2014, p. 29.
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The Trial Chamber again stated that the Head of the Defence Office should renegotiate or
amend the MOU to ensure that it contains the necessary additional enforcement
mechanism. The Trial Chamber, hoping that the Head of the Defence Office would cooperate in this respect, stopped short of issuing an order to him.
In the meantime, the Chamber, not having received a response from Lebanon, we
intervened and sought the assistance of our -- the Tribunal’s Beirut office to find out what
had happened. Now, this resulted in a second identical letter from the minister -- almost
identical letter from the minister of justice which was sent and received last Thursday, the
9th of June, in which the minister said he’d already responded on the 5th of May, and this,
of course, is completely correct. However, the minister said that he had not executed the
order of the 31st of March because of the non-existence of an accord between the Lebanese
government and the Defence Office to execute these orders and that the Registrar had
specifically asked that the Prosecutor-General of Lebanon not be asked to assist in
executing in the orders.
The minister of justice said that the MOU between the Lebanese government and the
Defence Office must be amended to have a designated person enforce the Trial Chamber’s
and the Appeals Chamber’s orders. Now, this is of course precisely what the Trial Chamber
has three times said to the Head of the Defence Office. Now it is abundantly clear that one
of the parties to the MOU, that is the minister of justice of Lebanon, is unhappy with it and
wants it renegotiated. It is clear that the Lebanese authorities are not satisfied with it. As a
result of this, the Trial Chamber will now order the Head of the Defence Office to do this,
to renegotiate it. We’ll issue a written decision shortly to that effect.88

145.

Mr Roux did not wait for the written order, and on 27 June 2014, filed a notification stating

that he and the Registrar had agreed on a method to renegotiate the memorandum. 89
146.

This, however, was seven months after Lebanon’s First President of the Court of Cassation

had notified the Special Tribunal that the memorandum was unenforceable, and five and a half

88

T. 16 June 2014, pp 31-33. The Deputy Head of the Defence Office also informed the Trial Chamber that the
Defence Office had been notified two days earlier that ‘for the first time that the Lebanese government wishes to
amend this MOU’. And further, that following the status conference on 10 April 2014, ‘We informed the Lebanese
authorities that the Defence Office was available to the Lebanese government to undertake, if it so wished, and
amendment to the protocol’. T. 16 June 2014, p. 39.
89
F1600, Notification from the Defence Office further to the oral order dated 16 June 2014 and the “Clarification
Regarding Orders to Lebanon to Cooperate with the Special Tribunal” dated 23 June 2014, 27 June 2014.
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months into the trial. As set out in the procedural history, in annex A to the judgment, the issue of
Lebanon’s cooperation with the defence was not resolved until August 2016, some four years after
the initial requests had been sent to Lebanon through the Defence Office.
147.

The only conclusion available from the facts above, and as incredible as it sounds, is that

Mr Roux’s intransigence certainly delayed, if not actually impeded Lebanon’s cooperation with
the defence. This fits uneasily with his statutory mandate to ‘protect the rights of the defence’.

4.

Head of the Defence Office’s intervention when the Trial Chamber
sought submissions on the applicable law

148.

The Head of the Defence Office also intervened when the Trial Chamber, on 27 July 2017,

ordered the Parties, and invited the Legal Representative of Victims, to file submissions on the
applicable law on the counts charged in the amended consolidated indictment. 90
149.

On 25 August 2017, Mr Roux sent an ex-parte email directly to the three Trial Chamber

and two alternate judges, stating that he intended proprio motu to make submissions under Rule
57 (F). It was not, however, an administrative email; rather it contained substantive legal
arguments concerning the interpretation of the rule. Mr Roux’s email also contained a
memorandum labelled ‘strictly confidential’ that in effect was asking the Trial Chamber to
reconsider a previous decision it had made.
150.

It is highly improper to communicate directly with judges in such a manner, namely, on a

substantive legal issue and additionally, without informing or copying the Parties. This is regulated
by the Special Tribunal’s ‘A Code of Professional Conduct for Counsel Appearing Before the
Tribunal’—that is binding on the Head of the Defence Office—that specifies, at clause 40 that:
Counsel shall not contact a Judge directly in regard to any matters relevant to proceedings,
unless otherwise invited or instructed by the judge and only if the other party is also
represented.

90

F3254, Order to Parties and Legal Representatives of Victims to file submissions and observations on Lebanese
law, 27 July 2017.
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151.

The Trial Chamber immediately had the email forwarded to the Parties and the Legal

Representative of Victims, asking the Prosecution if it wished to make submissions on the matter.
It did. Of Mr Roux’s conduct, the Trial Chamber noted in a decision on 7 September 2017, that:
Communications of this nature should go through the Trial Chamber’s senior legal officer,
must be copied to the Parties and Legal Representatives of Victims, and preferably, should
be filed. Substantive legal submissions should not be made in ex-parte emails.91

152.

The Trial Chamber, on 29 August 2017, and by email, then sought from Mr Roux a

submission outlining the reasons for his anticipated intervention. Instead of responding to this, Mr
Roux filed submissions on 31 August 2017 stating why he had the right to make submissions. He
failed, as requested, to state the reasons for his intervention in the matter.
153.

In its decision of 7 September 2017, the Trial Chamber decided to permit Mr Roux to file

observations on the applicable law, but limited to 3,000 words and confined to the terms of its
order to the Parties. Namely, submissions on the elements of the offences charged and the
applicable modes of liability.
154.

But instead of doing this, Mr Roux, the following day, 8 September 2017, filed an

application to the Trial Chamber asking it to:
- STAY the ruling on the issue of the applicable law opened by the Chamber following its
Order of 27 July 2017;
- INVITE the parties and the Head of Defence Office to be heard on the consequences of
the ongoing proceedings on the applicable law with respect to the fairness of the
proceedings and the rights of the accused in the Ayyash et al. case.92

155.

The basis for his application was that the Pre-Trial Judge had filed an application under

Rule 68 (G) to the Appeals Chamber seeking a ruling on the applicable law on an indictment filed
in a connected case, and the Trial Chamber’s order related to matters the subject of this. This,
however, was misconceived.

91

F3313, Decision on observations from Head of Defence Office on Lebanese criminal law, 7 September 2007, para.

7.
F3316, Submissions proprio motu from the Head of Defence Office following the Trial Chamber’s Order of
27 July 2017 on the Applicable Law, 8 September 2017.
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156.

The Trial Chamber dismissed Mr Roux’s application, which had not been supported by the

Defence of any of the four Accused. It noted that Mr Roux’s application was factually and legally
incorrect, and that it was proceeding on two flawed premises, namely:
The first is that there is a connection between the pre-indictment proceedings before the
Appeals Chamber and the legal issues in the Ayyash case, whereas there is none. The
second is that the Trial Chamber was intending to make findings before hearing any
submissions under Rule 167, or indeed final trial submissions, on the applicable law. This
is not only speculative, but is misconceived and wrong. This application is without merit. 93

157.

Mr Roux, however, on 8 September 2017, had sought to have the Trial Chamber certify its

decision of 7 September 2017 for interlocutory appeal, with a question of:
Can the right of audience of the Head of Defence Office, in the absence of duly justified
exceptional circumstances, be subject to oversight a priori by the Chamber?

158.

The Trial Chamber dismissed it, holding:
The Trial Chamber’s decision to confine the Head of the Defence Office’s observations on
a specific legal issue to the same topic as that of the Parties and participants—especially in
the absence of any information about the topic of his proposed intervention—cannot in any
way, much less significantly, ‘affect the fair and expeditious conduct of the proceedings,
or the outcome of the trial’. The application is without merit and is therefore dismissed.94

159.

The Head of the Defence Office also did not file any submissions on the applicable law.

160.

The sequence of events outlined above, demonstrating how the Defence Office used the

Special Tribunal’s limited resources, speaks for itself.

93

F3332, Decision dismissing the Head of the Defence Office’s application to stay any ruling on the applicable law
in the proceedings, 21 September 2017, para. 8.
94
Decision denying the Head of the Defence Office certification to appeal the Trial Chamber’s ‘Decision on
Observations from Head of Defence Office on Lebanese criminal law’, 22 September 2017.
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5.
161.

Conclusion

In my declaration on whether in certain respects Mr Merhi received a fair trial, 95 I outlined

the conflict of role and interest that the current Head of the Defence Office has, in continuing to
monitor the effectiveness of the legal representation of the Accused, in a trial in which she was cocounsel for Mr Merhi until all the evidence was received in the case. I have also pointed out how
she and her Deputy had sixteen times disregarded two Trial Chamber orders.
162.

The point about Mr Roux, as of the close of 2013, having appointed fifteen counsel to

represent the five Accused, of whom fourteen were male, with the sole exception of his former
law partner from Montpellier, Ms Le Fraper du Hellen, has already been made in the procedural
annex. I only add that this occurred, not in 1913, but in 2013.
163.

Nothing more need be said on those matters. However, collectively, these things should

raise real concerns about the Defence Office’s operation, and how effectively it has fulfilled its
statutory mandate ‘to protect the rights of the defence’.
164.

Specifically, as identified above, the Defence Office: several times disrupted the trial by

attempting to assert the rights of someone declared deceased and prevent the Prosecution from
leading evidence in a trial; without any legitimate reason and at considerable cost had lawyers in
the courtroom every day; impeded the facilitation of defence requests for assistance to Lebanon;
improperly directly emailed the Trial Chamber judges, ex parte, on substantive legal matters; and
repeatedly disobeyed clear Trial Chamber orders.
165.

Further, as is set out in my declaration, its current Head cannot fulfil a core statutory

function in monitoring the effective legal representation of the Accused in this trial, and potentially
in another.
166.

Despite the matters pertaining to Mr Roux, and in particular the deficient memorandum of

understanding that he negotiated and then refused to renegotiate, he was reappointed by the UN
Secretary-General to another three-year term commencing on 1 March 2015.

95

Declaration by Judge David Re in relation to certain fair trial aspects concerning the Defence of Hassan Habib
Merhi, chapter XVII of the judgment.
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167.

These observations are necessarily brief, as this is a separate opinion to a judgment. It does

not qualitatively evaluate the filings and submissions made by the Defence Office, including to
the plenary of judges, about which I have my own personal reservations. The observations are also
confined to the conduct of the Defence Office before the Trial Chamber. They do not touch upon
anything that has occurred before the Pre-Trial Chamber, the Appeals Chamber, or in two
contempt cases, STL-14-05 and STL-14-06. An examination of the record in those other chambers
would reveal similar experiences.
168.

Having a statutory and independent focal point for the defence is an excellent idea,

especially in coordinating international requests for assistance, and in providing defence training,
support and assistance. However, the strength of any institution, and its sub-departments, depends
upon its leadership. Others can judge for themselves the quality of the leadership described here.
These matters set out above, in my view, raise serious issues that must be properly considered in
any review of the functions of the Defence Office or its office-holders.
169.

In light of what I have highlighted here, the Head of the Defence’s statutory right of

audience and intervention under Rule 57 (C) and (F) should be reconsidered. In my view, the ICC
model is a better theoretical and practical model.

E.
170.

The pre-trial phase

The delays engendered by lengthy pre-trial processes are also of concern and require

careful consideration in any attempt to replicate the Special Tribunal’s pre-trial procedures in
future international institutions.
171.

The procedural history in annex A to this judgment outlines in detail what occurred in the

lengthy pre-trial phase before the Pre-Trial Judge in the Prosecutor v. Ayyash, Badreddine, Oneissi
and Sabra case, and its contrast with the much shorter and more efficient pre-trial phase, solely
before the Trial Chamber, in the joined case of Prosecutor v. Ayyash, Badreddine, Merhi, Oneissi
and Sabra. This was between the Trial Chamber’s decision to join the two cases on 11 February
2014, and the recommencement of the trial on 18 June 2014.
172.

The Special Tribunal, uniquely, has a Pre-Trial Chamber in which the Pre-Trial Judge both

reviews and confirms the indictment submitted by the Prosecutor, and then retains jurisdiction
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over the case in a pre-trial phase until he transfers it to the Trial Chamber for trial. During this pretrial phase, the Trial Chamber only deals with specified matters such as challenges to the Special
Tribunal’s jurisdiction, challenges to the form of the indictment, and deciding whether to proceed
to a trial in absentia. The Pre-Trial Judge may also refer matters to the Trial Chamber for
determination. Thus, different aspects of the proceedings may simultaneously be in the two
chambers.
173.

Rule 89 ‘Functions after Review of the Indictment’ sets out some of Pre-Trial Judge’s

duties, namely:
(A) After an indictment has been confirmed by the Pre-Trial Judge, he shall coordinate
communication between the Parties during the pre-trial phase.
(B) The Pre-Trial Judge shall ensure that the proceedings are not unduly delayed. He shall
take any measures necessary to prepare the case for a fair and expeditious trial.

174.

The Pre-Trial Judge, under Rule 91 (c), also establishes a ‘working plan’ under which the

Parties and participating victims must file witness and exhibit lists and pre-trial briefs and the
Prosecution completes its disclosure of categories of material to the Defence. The Pre-Trial
Judge’s role is so extensive in this stage that he even sets the trial date, after consultation with the
Presiding Judge of the Trial Chamber, Registrar and President, a function reserved in all other
international criminal courts and tribunals for the chamber hearing the case at trial.
175.

Much has been written about this innovation. However, nothing has yet been published

from the perspective of the chamber, the Trial Chamber, which was on at the receiving end of the
pre-trial phase. This, in my view, is another Special Tribunal internal mechanism that requires
serious review.
176.

The Special Tribunal’s first President, Judge Antonio Cassese, who assisted in drafting the

Statute, and produced the first draft of its Rules of Procedure and Evidence, in his explanatory
memorandum of the Rules explained his vision of the Pre-Trial Judge’s role:
Like the ICTY Pre-Trial Judges, the STL Pre-Trial Judge is vested with managerial powers
over cases; his main task is to organize and speed up pre-trial proceedings. However, unlike
the ICTY Pre-Trial Judges, who are members of the Trial Chamber assigned to a particular
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case, under the Statute of the STL, the Pre-Trial Judge is not a member of the Trial
Chamber, but rather a separate and autonomous Judge, who cannot sit on the Trial
Chamber (see Article 2 of the Agreement and Articles 7(a) and 18 of the Statute). While
the equivalent body in other tribunals must avoid being “contaminated” by contact with
the evidence, the Pre-Trial Judge of the STL is free to deal with the evidential material
submitted by the parties and may take a more active role during the initial stages of
proceedings.96

177.

The theory was that the case should be ‘trial-ready’ when the Trial Chamber receives it,

and as such should rapidly proceed to an expeditious and effective fair trial, all preparatory work
by then having been done. But the reality, like many theories and particularly those proposed in
an academic context, does not always match the theory. Perhaps what occurred in the pre-trial
phase of this case is an extreme example of this incongruity.
178.

The case was anything but trial ready when the Trial Chamber received the ‘case file’ on

Friday 25 October 2013, with a trial commencement date of Monday 13 January 2014 already set
by the Pre-Trial Judge. The following points are highlighted:

•

the Prosecution was still investigating the case, obtaining witness statements and
documents and disclosing them to the Defence;

•

the Merhi case had been indicted but the Accused had not been apprehended and no referral
had been made to the Trial Chamber to consider trying him in absentia;

•

Defence investigations were ongoing and nowhere near complete;

•

the Prosecution was still disclosing material to the Defence;

•

the translation of thousands of pages of documents from Arabic into English for Defence
disclosure was ongoing;

•

Lebanon was refusing to provide requested material to the Defence,

•

the Sabra Defence, consequently, was seeking a conditional stay of the trial;

96

Rules of Procedure and Evidence (as of 25 November 201), Explanatory Memorandum by the Tribunal’s President,
para. 11.
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•

the Prosecution’s pre-trial brief was cursory and inadequate, and

•

the Prosecution witness and exhibit lists had swollen beyond anything realistic and was in
a state of flux:
o

its witness list of 540 names contained twice the number of witnesses, namely the
269, whose evidence was received at trial; and

o

its exhibit list of 8,642 was almost three and a half times larger than the 2,487
Prosecution exhibits received at trial.

179.

The Trial Chamber was faced with a virtually unmanageable task, namely, from these

thousands of potential exhibits and the lengthy witness list, of trying to familiarise itself with the
evidence so as to make the necessary pre-trial decisions in a period of eleven and half weeks.
Additionally, it was receiving strong internal and external diplomatic pressure to commence the
trial immediately, given the perceived significant delays in the pre-trial phase.
180.

Looking at just some of these matters: the overloading of the Prosecution’s witness and

exhibit lists graphically demonstrates just how problematic things were.
181.

The first witness list, of 197 pages, and filed on 15 November 2012, contained 557 names.

For most, the summary of the witnesses’ expected evidence did not explain much about the content
of their anticipated testimony. The corresponding exhibit list contained some 13,170 exhibits. This
is what could only be described as a ‘just in case’ form of ‘document dump’.
182.

No one person could have had the necessary overview or oversight to have approved an

exhibit list of 13,170 exhibits. No trial chamber could possibly deal, in any meaningful manner,
with 13,170 documents. Nor could a Pre-Trial Judge or Defence counsel.
183.

It was also unclear at this point how many experts and reports the Prosecution intended to

use at trial. The Pre-Trial Judge, on 28 February 2013, had transferred to the Trial Chamber the
Prosecution’s notices filed under Rule 161 to determine the qualifications of the Prosecution’s
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proposed expert witnesses.97 The expert witness summaries, however, were unclear as to the
content and significance of their proposed testimony.
184.

As an example, the description of the evidence of the two crucial explosives experts, the

Argentinian professors whose evidence the Trial Chamber relied upon in the judgment, was
described in the most bare terms in the Prosecution’s witness list, as:
Witness no. 47, AMBROSINI Daniel PRH188, and Witness no. 337, LUCCIONI Bibiana
PRH187:
The witness, an expert on the structural effect of explosions, will testify as to the contents
of the joint reports on the explosion in the case of Rafic HARIRI. The witness will also
testify about the contents of the joint report of the International College of Experts (ICE).

185.

That was it. The Trial Chamber, in an order issued on 19 March 2013, noted that the

summaries were not linked to the qualifications of the experts, something essential for determining
whether they could be declared as experts pursuant to Rule 161. It ordered the Prosecution to file
a short summary of each proposed report explaining how the expert was qualified to give the
opinion expressed.98
186.

The Prosecution, however, expressed surprise at the proposition that this should have been

considered before filing the witness list. To put this into perspective, the Office of the Prosecutor
had been established on 1 March 2009, and it succeeded an almost four year investigation by the
UNIIIC, whose last Commissioner was also the first Prosecutor. The case concerned an explosion,
yet no one had apparently thought it necessary to summarise the lengthy and technical forensic
reports about the detonation of explosives. Or if they had, it had not been done.
187.

In a status conference before the Pre-Trial Judge on 10 April 2013, the Prosecution’s acting

Chief of Prosecutions stated that the order was ‘unforeseen and unforeseeable’ and would have a
‘significant impact on the Prosecution’s resources’. He stated that:
The Trial Chamber order results in the Prosecution to having to summarize 152 expert
reports of 134 expert witnesses. And taking into account that several expert witnesses

97
98

Pre-Trial Judge referring Sabra Defence request relating to expert witness notices to Trial Chamber.
Decision on expert witnesses notices.
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provided a number of expert reports and a number of them provided expert reports of
several hundreds of pages, we are dealing - and this is a rough estimate - we are dealing
with about 8.700 pages that require summaries. And it will not come as a surprise to you,
Your Honour, that the expert reports repeatedly, as a common occurrence, deal with
complex matters. And this meaning that they have to be very carefully summarized,
considering the use the Trial Chamber obviously wishes to make of those summaries.99

188.

But summarising evidence is a basic function of investigation and trial preparation. This

should have been done well before the proposed expert witnesses were added to the list.
189.

For each proposed expert, the Trial Chamber was required to carefully examine the

accompanying report and assess whether that person was qualified to provide an expert opinion.
And only then, could it decide whether the report should be received into evidence and, if so,
whether the expert had to attend court for questioning. Moreover, before making the decision, for
each expert it would have to receive submissions from the Prosecution and counsel for the (then)
four Accused, on both the expert’s qualifications and the relevance and probative value of each
report.
190.

At that stage, the Prosecution was seemingly relying upon the evidence of some 134 experts

whose qualifications and reports had not been summarised, with 8,700 pages of expert opinion, on
complex and technical matters. The Trial Chamber, clearly, was in no position to make any
decisions on expert qualifications at that point, particularly given the apparent fluidity in the
Prosecution’s witness and exhibit lists.
191.

Ultimately, however, the Prosecution only relied upon the evidence of twenty experts at

trial. This means that the evidence of at least 114 of the then 134 proposed expert witnesses put on
the exhibit list in November 2012—fourteen months before the trial commenced—was irrelevant
to the trial. That is why it would have been a pointless exercise for the Trial Chamber to attempt
to read 8,700 pages of possible expert opinion, and especially so in the absence of any formal
motion to admit to declare them as qualified experts and to admit their reports into evidence.
192.

The unfairness to the Defence in having to attempt to absorb the evidence of 114 proposed

expert witnesses whose evidence was ultimately not used at trial is manifest. As indeed it was in

99

T. 10 April 2013, pp 3-4.
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its having to attempt to decipher the relevance and probative value of 13,170 exhibits, and therefore
make strategic litigation decisions while acting for Accused persons being tried in absentia who
could not provide instructions to counsel. The cost of this exercise to the Special Tribunal must
have been enormous.
193.

Moreover, the Prosecution’s two senior trial counsel who took the case to trial only

commenced their employment in the first quarter of 2013. They could never have been expected
to have gained the necessary familiarity with the case between then and the trial’s commencement
less than a year later. They could never have mastered 13,170 exhibits and the evidence of 557
witnesses in that time and thus made fully informed litigation decisions for trial. They had to have
been making evidentiary decisions ‘on the run’. They were formally introduced onto the court
record only in the pre-trial status conference held on 10 April 2013.
194.

In March and April 2013, the Prosecution added 1,351 exhibits to the exhibit list. On 31

May 2013, it then filed a consolidated updated witness list containing 587 witnesses. However, its
consolidated updated exhibit list had also ballooned—this time to 14,737 exhibits. This was its
high point.
195.

Six weeks later, in mid-July 2013, the Prosecution filed revised lists, this time of 590

witnesses and 8,293 exhibits. The exhibit list thus went up by 1,407 documents and then down by
6,393 documents between November 2012 and July 2013.
196.

But the exhibit list expanded again in mid-September 2013, this time to add another 2,249

documents to a new total of 8,642 exhibits; the number of witnesses was 540, of whom 135 were
expected to testify live. Yet another iteration of the witness list was filed on 23 October 2013.
197.

Thus, on 25 October 2013, the Trial Chamber received jurisdiction to try a case in which

half of the anticipated witnesses would never provide evidence, close to three-quarters of the
exhibits would be discarded from the list, and less than one sixth of the listed experts would provide
evidence.
198.

Then yet another version of the witness and exhibit list appeared, when on 8 January 2014

in the Merhi case, that was then in its (short) pre-trial phase before the Pre-Trial Judge, the
Prosecution filed an exhibit and witness list in its case against Mr Merhi. In his case, the list was
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of 6,524 exhibits and 461 witnesses, of whom 112 were expected to testify live. Most were
common to the case against the other four Accused, but these lists were filed before the Pre-trial
Judge, who was then seised of the Merhi case.
199.

The issue of the pre-trial disclosure here is beyond the scope of this opinion; a PhD could

be written on the topic. Suffice it to say that the Prosecution disclosed hundreds of thousands of
documents to the defence in several thousand electronic disclosure ‘batches’ in no particular order.
200.

A critical unresolved issue, however, was that Lebanon was not cooperating with Defence

requests for assistance submitted through the Defence Office. As I have detailed above in my
observations on the Defence Office, the 2010 memorandum of understanding between the Head
of the Defence Office and the Lebanese Minister of Justice on this issue was defective in having
no enforcement mechanism.
201.

This should have been both recognised and rectified during the dedicated pre-trial phase.

The Trial Chamber received jurisdiction to try the case on 25 October 2013 with this crucial issue
for defence preparations still very much a live issue. The Trial Chamber then had to divert
considerable attention away from its own preparations for trial to resolve it, while faced with a
Defence Office Head who was refusing to acknowledge the fatal flaw in the memorandum that he
had negotiated, and most specifically, that it did not work.
202.

Another issue that should be briefly touched upon is of the Prosecution taking witness

statements that it intended to tender into evidence under Rule 155—without the witness attending
the court for questioning—that did not comply with the Special Tribunal’s requirements to make
them admissible. The President, in January 2010, had issued a ‘Practice Direction on the Procedure
for Taking Depositions under Rules 123 and 157 and for Taking Witness Statements for Admission
in Court under Rule 155’.100 This set out the requirements for making the statements admissible.
203.

Many statements taken by the UNIIIC or the Lebanese investigating authorities would not

have complied with the requirements of the Practice Direction. The Prosecution, however, was on
notice from January 2010 that its statements had to comply, and in reality even earlier because the
relevant rules had been adopted in March 2009. Yet some statements taken after these dates did

100

STL-PD-2010-02, 15 January 2010.
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not, meaning that the Prosecution had to re-contact these witnesses and have them sign a
declaration that did conform to the Practice Direction’s requirements. The Trial Chamber made on
order to this effect in May 2013.101
204.

This goes directly to whether there had been adequate centralised pre-trial legal oversight

of the investigation, at least from the perspective of ensuring that witness statements were taken
in a manner that made them admissible in the proceedings. That, after all, is the purpose of a
witness statement.
205.

The inadequate nature of the Prosecution’s pre-trial briefs was also of concern. The final

pre-trial brief filed in the pre-trial phase, on 23 August 2013 was of a scanty 61 pages, with 389
footnotes unhelpfully referenced to documents disclosed according to a Rule. Taking a random
example, the first line of paragraph 162, which read, ‘At 17:15, SABRA called MERHI, at which
time SABRA was in the area of the Fourth Payphone’, was referenced to footnote 329, which read
‘R91-200334, paras. 1037 and 1039’. This presumably referred to a document in a disclosure to
the Defence made under Rule 91. Every reference was like this.
206.

And only 52 pages were relevant to the case, as the last eight substantive pages related to

connected attacks and a consistent pattern of conduct, evidence of which was not led in the trial.
The pre-trial brief, a document of 19,711 words, was attempting to summarise and put the Defence
on notice of a case involving at that point, 590 witnesses and 8,293 exhibits. And this was before
another 2,249 exhibits were added to the list in mid-September 2013.
207.

The pre-trial brief should have been much longer and properly summarised the different

evidentiary themes and linked the relevant evidence—documents and exhibits—to evidence charts
and summaries. It did not do this but it did comply with the (arbitrary) 21,000-word limit specified
in the Practice Direction regulating word limits.102 To my mind, this was a real failure of the pretrial phase. This should have been more properly supervised and considered from the perspective
of both the Defence, and the chamber that was to try the case.

101

Rule 155 compliance decision.
Practice Direction on Filing of Documents before the Special Tribunal for Lebanon, STL/PD/2010/01/Rev.2, 14
June 2013, Article 5 (1) (g), Length of Documents. As an aside, the purpose of such a practice direction is unclear;
the chambers, if necessary, should set word limits according to the need of the situation, rather than a formulation.
Twenty-one thousand words for a pre-trial brief in a case of this length and complexity is too short and unrealistic.
102
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208.

The record-keeping of the Prosecution, and before it, the UNIIIC, was also found—during

the trial—to have some deficiencies that should have come to light in the dedicated pre-trial phase.
As an example, in deciding a Defence application to compel the Prosecution to disclose documents
relating to the evidence of a Prosecution analyst, Mr Andrew Donaldson, the Trial Chamber noted
that:
this litigation has revealed that the Prosecution’s record-keeping is inadequate in
significant aspects with regard to its disclosure obligations. The Prosecution has admitted
that, for the thousands of documents it classifies as internal work product, it has not
gathered them into a central database. Instead, these documents are scattered across various
computer drives, including the personal drives of Prosecution employees. As a result,
searching for and identifying documents responsive to the category of records of questions
and answers would have required the Prosecution to manually review around 70,000
computer files and around 60,000 emails, a process that would have taken weeks or months
to complete and would have delayed Mr Donaldson’s testimony in the meantime.
As the Pre-Trial Judge rightly stated, ‘a wide measure of discretion is afforded to the
Prosecution, with the full expectation that it will fulfil its disclosure obligations in an
organised, comprehensible, useful and effective manner so as to ensure delays are
minimised and the accused’s fundamental rights to a fair trial are respected’. The Trial
Chamber finds it highly unlikely that the Prosecution would be able to meet this standard
in the event it was required to conduct an extensive review of its internal documents as part
of its obligation to search and categorise its documents that are disclosable. Moreover,
when there is a voluminous amount of material to be properly categorised, the Prosecution
cannot, for all practical purposes, throw up its hands but must establish a suitable process
for reviewing and disclosing documents in batches as appropriate. The Trial Chamber
expects the Prosecution to take appropriate steps going forward—such as maintaining a
‘correspondence log’ or something similar for communications relating to a witness’
evidence—to ensure it can meet its disclosure obligations under the Rules in an appropriate
and timely manner.103

209.

In my view, appropriate corrective guidance should have been given, and if necessary,

orders made on this issue in the dedicated pre-trial phase.

103

Decision on disclosure re Andrew Donaldson’s reports, paras 102-103 (footnotes omitted).
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210.

I make no comment here on the protracted indictment ping-pong between the Prosecutor

and the Pre-Trial Judge in the Merhi case and the connected cases, in STL-18-10.
211.

The pre-trial phase also produced agreements as to evidence under Rule 122 relating only

to nine uncontroversial facts, such as the location of the Lebanese Parliament, and Mr Rafik
Hariri’s date of birth and the dates of his terms as prime minister.
212.

It is difficult to see how the pre-trial phase can be seen to have met Judge Cassese’s vision,

as noted above, of an expeditious pre-trial period run by an independent Pre-Trial Judge, that
concentrated on ensuring that the Trial Chamber received a ‘trial-ready’ case. But in the
circumstances described above, this could never have been the case. Also, the reality of litigation,
and especially once counsel for multiple Accused are appointed, will inevitably disturb otherwise
pristine theoretical visions of procedural perfection.
213.

The first Prosecutor, Mr Bellemare, as is evident from his filing of three separate

indictments between January and May 2011 against four Accused persons and then another one
against Mr Merhi in February 2012, had no prepared ‘trial-ready’ case against any Accused when
the indictments were filed. The numerous additions and subtractions to the exhibit list, over the
next two years, some of which were equally dramatic in either direction, manifests a lack of
centralised legal oversight over the Prosecution’s pre-trial preparation. The nine different pre-trial
indictments filed also show this. That the Prosecution was still investigating its case at the
commencement of the trial is another indication.
214.

Somewhat incredibly, in a highly circumstantial case that largely relied upon cell site

evidence and its accuracy or reliability, the Special Tribunal’s first Prosecutor did not file cell site
expert evidence in submitting his initial indictments to the Pre-Trial Judge. The Pre-Trial Judge
accordingly confirmed the indictments against Mr Ayyash, Mr Badreddine, Mr Oneissi and Mr
Sabra, but without the benefit of Mr Philips’s, or anyone else’s, cell site expertise.
215.

The Pre-Trial Judge noted in his report under Rule 95 transferring the case to the Trial

Chamber that, in reviewing the indictments, he had not considered Mr Philips’s reports on this
‘fundamental’ issue ‘because they were not produced as exhibits’ then. 104 The Prosecution did not

104

Pre-Trial Judge Rule 95 (A) transfer of case file to Trial Chamber, para. 83.
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engage Mr Philips until mid-2012—which coincided with the appointment of the new
Prosecutor—and he produced his first version of his general report, ‘An introduction to cell site
analysis as applied to GSM networks’, exhibit P549, only on 1 August 2012, over a year after the
first indictment was confirmed in the case.
216.

Regarding the timing of the transfer of the case to the Trial Chamber, in a separate

concurring opinion to a decision relating to challenges to defects alleged to the indictment, on 5
July 2013, I expressed the view that:
The Trial Chamber requires a transfer of the case-file under Rule 95 to enable it to oversee
the preparation by the Parties of their respective cases for trial and to allow it to make the
necessary pre-trial decisions relating to receiving evidence at trial and the conduct of the
trial itself. Without this the Trial Chamber is quite constrained in what it can do.105

217.

The experience of the Trial Chamber only receiving jurisdiction to try the case in late

October 2013, in a case listed for trial for 13 January 2014, has merely hardened my view on this.
218.

The Trial Chamber should have received the case much earlier. It needed a minimum of

six months, and ideally more time, before the trial’s commencement to work with the Parties to
reduce the length of the case and to make as many pre-trial commencement evidentiary decisions
as possible. The Pre-Trial Judge lacked competence as only the Trial Chamber can do this.
219.

The purpose of this opinion is not to attribute blame but rather to highlight significant

deficiencies in the efficient functioning of the pre-trial phase. The size of the case—as is evident
from the sheer volume of exhibits and witnesses on lists filed in the pre-trial phase that the
Prosecution appeared to be trying to present at trial—was beyond the capacity of anyone to manage
it: Pre-Trial Judge, Prosecution or Defence counsel.
220.

This cannot recur. Hard lessons must be learnt here. Any future institution contemplating

replicating the Special Tribunal’s framework in this respect should carefully examine what
occurred in the pre-trial phase of this case and reconsider. The ICC’s experience, although
employing a different model with its confirmation proceedings, has shown that adding judicial

105

Decision certifying interlocutory appeal on challenge to form of indictment, 5 July 2013, para. 7.

Case No. STL-11-01/T/TC

2285 of 2642

18 August 2020

R334271

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

layers to the pre-trial phase can often elongate and complicate rather than accelerate and streamline
proceedings.

F.
221.

Interlocutory decisions on the applicable law

The final issue explored here is the utility of the mechanism in the Rules through which

the Pre-Trial Judge may refer to the Appeals Chamber a matter regarding the applicable law before
confirming an indictment. The procedure, it appears, has delayed rather than streamlined
proceedings.
222.

Under Rule 68 (G), ‘The Pre-Trial Judge may submit to the Appeals Chamber any

preliminary question, on the interpretation of the Agreement, Statute and Rules regarding the
applicable law, that he deems necessary in order to examine and rule on the indictment.’
223.

The Appeals Chamber, pursuant to Rule 176 bis, ‘shall issue an interlocutory decision on

any question raised by the Pre-Trial Judge under Rule 68 (G), without prejudging the rights of any
accused’. It must first hear the Prosecutor and Head of Defence Office in public session. The
Accused, according to Rule 176 bis (C), has a right to ‘request the reconsideration of the
interlocutory decision’ within no later than thirty days of specified Prosecution disclosure.
224.

The Rules of Procedure and Evidence were amended in a judicial plenary on 10 November

2010 to insert these two Rules. The then President, Judge Cassese, explained their rationale:
Further, the Pre-Trial Judge has the unique ability to submit to the Appeals Chamber
interlocutory questions on legal issues that arise during the confirmation of the indictment
(Rule 68(G)), a procedure aiming at ensuring consistency in applicable law throughout the
legal proceedings and at speeding up pre-trial and trial deliberations.106

225.

The Appeals Chamber in its Interlocutory Decision on the Applicable Law: Terrorism,

Conspiracy, Homicide, Perpetration, Cumulative Charging’, stated much the same thing:
The Tribunal’s Judges adopted Rules 68(G) and 176bis(A) to enable the Appeals Chamber
to clarify in advance the law to be applied by the Pre-Trial Judge and the Trial Chamber,

106

Rules of Procedure and Evidence (as of 25 November 2010), Explanatory Memorandum by the Tribunal’s
President, para. 11.
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thereby expediting the justice process in a manner supported by both the Prosecutor and
the Head of the Defence Office.107 (emphasis added)

226.

These statements, however, are at odds with the law, the practice and reality. The Trial

Chamber has explained in the judgment why it does not consider itself bound by what is essentially
an abstract advisory opinion. The judgment states:
It is therefore highly exceptional that Rules 68 (G) and 176 bis empower the Appeals
Chamber, on the Pre-Trial Judge’s request, to be the first judicial entity to make certain
legal findings in a case, rather than reviewing the correctness of legal findings already
made by another judge or chamber.108

227.

I would take it a step further. In my view, the two Rules are not only unnecessary, but are

possibly ultra vires the Statute of the Special Tribunal, and for the reasons explained below, should
be removed.
228.

The Special Tribunal for Lebanon is a trial court established by a Security Council

resolution. Its Statute does not authorise it to issue advisory opinions such as those the International
Court of Justice (ICJ) may render pursuant to Articles 65 to 68 of its Statute, and Article 96 of the
Charter of the United Nations. This provides (1) ‘The General Assembly or the Security Council
may request the International Court of Justice to give an advisory opinion on any legal question’.
The Appeals Chamber of the Special Tribunal for Lebanon also does not have the function of the
International Law Commission or the ICJ. It is not charged with finding and declaring customary
international law.
229.

Further, it is difficult to see how such a procedure could be authorised pursuant to a court’s

inherent jurisdiction to do all things necessary to fulfil its basic judicial functions. Issuing an
abstract non-binding legal advisory opinion in the absence of an indictment, facts or accused
persons, cannot fall within such inherent powers.
230.

Moreover, the procedure logically cannot ensure ‘consistency in applicable law throughout

the legal proceedings’ if the Appeals Chamber’s decision is not binding on the Trial Chamber,

107
108

First interlocutory decision on the applicable law, para. 7.
Judgment, para. 5950.
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which after all, has to apply the law when there are defended Accused facing trial, either in person
or in absentia.
231.

The aim of introducing the procedure seemingly was aimed at ‘speeding up pre-trial and

trial deliberations’, but how it could do this was not explained. To illustrate the incongruity of this
statement, in 2012, the Appeals Chamber refused to reconsider its first applicable law decision,
holding:
It will still be for the Trial Chamber to apply and shape the relevant legal principles in the
light of the charges contained in the indictment and the evidence adduced by the parties.
This judgment will be subject to an appeal and the Appeals Chamber will revisit any legal
issue that might be raised by such an appeal under Article 26 of the Statute.109

232.

This statement contradicts Judge Cassese’s explanation of the aim of the 2010 November

amendments, and the Appeals Chamber’s own view of the Rule’s purpose and function. This leads
to the question of what was the purpose of the amendments.
233.

The content of the Appeals Chamber’s first interlocutory decision in reality did not assist

the Trial Chamber in its deliberations. Its existence forced the judges (and the Parties) to expend
much time in examining it. Its lengthy deviation into searching for the existence of customary rules
defining terrorism—that took up 60 pages of the judgment—was irrelevant and obiter dicta,
meaning that it was not necessary for the resolution of the matter. Article 2 of the Statute expressly
specifies that the applicable law for crimes falling within its jurisdiction is the Lebanese Criminal
Code and the Lebanese law of 11 January 1958 on ‘Increasing the penalties for sedition, civil war
and interfaith struggle’.
234.

Furthermore, its treatment of the possible crimes that could be charged under the Lebanese

Criminal Code was in many respects cursory, and there were no facts before the Appeals Chamber
from which it could analyse potentially relevant crimes. Its analysis also had two crucial omissions.
235.

First, it did not analyse the ambit of aiding and abetting, namely, the degree of knowledge

that an accused person must have of an intended crime before they can be held legally liable as an

109

Appeals Chamber decision on Defence requests for reconsideration of first interlocutory decision on applicable
law, para. 37 (footnotes omitted, emphasis added).
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accomplice under Articles 219 (4) and (5) of the Lebanese Criminal Code. This would include, for
example, whether the accomplices had to have known that Mr Hariri was to be murdered by the
use of explosives in a public street.110
236.

This omission is inexplicable given that the circumstances of his death were well-known.

More significantly, it is the basis of the criminal liability of the charges against three of the Accused
persons, Mr Merhi, Mr Oneissi and Mr Sabra. It is noted, however, that only Mr Ayyash was the
subject of the first indictment and he was never alleged to have been an accomplice, as opposed to
a conspirator or co-perpetrator. But this of itself highlights the flaws in the Rule 68 (G) referral
process in which the Appeals Chamber provides an abstract opinion in the absence of facts that it
could anchor to the elements of any crimes charged.
237.

Second, the Appeals Chamber also omitted to analyse another critical legal element, this

time of the crime of conspiracy aimed at committing a terrorist act under Articles 270 and 314 of
the Lebanese Criminal Code.
238.

Article 314 defines terrorist acts, as ‘all acts intended to cause a state of terror and

committed by means liable to create a public danger such as explosive devices’. The Appeals
Chamber, however, failed to analyse whether the Prosecution had to prove, for example, that the
alleged conspirators had agreed on a particular ‘means’ such as using an explosive device. 111 Nor
whether it was essential that they knew that Mr Hariri was the target of their actions. In their final
trial submissions, the Prosecution and Defence disagreed on the interpretation of the elements of

110
In the judgment, at para. 6071 (footnotes omitted), the Trial Chamber held, ‘Further, while the Appeals Chamber’s
first interlocutory decision appeared to have concluded that an accomplice must have known that a perpetrator
intended to commit a particular crime, it did not examine whether an accomplice must have known the precise factual
details of the crime or its minutiae, or the degree of knowledge required to make them criminally liable.’
111
In the judgment, the Trial Chamber held at para. 6238 (with footnotes omitted), that ‘The Appeals Chamber
apparently concluded that to be liable for conspiracy to commit a terrorist act, first, those accused must have agreed
to use a means liable to create a public danger and, second, they need not have precisely determined how to execute
their agreement. But neither the meaning of, nor the basis for these conclusions is entirely clear. In the Trial Chamber’s
view, the Appeals Chamber’s analysis leaves uncertain whether, to establish this element of the crime of conspiracy
to commit a terrorist act, it is necessary to prove:
·only that those accused agreed they would use ‘means liable to create a public danger’ within the meaning of Article
314, not that they agreed on a particular means in that category; or
·that they agreed they would use those particular means, meaning that they agreed to use an explosive device; or
·that they also agreed on any other details of how they would achieve their aim’.
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this crime, and the Appeals Chamber’s decision did not assist the Trial Chamber’s deliberations
on this issue.
239.

The process did not expedite the Trial Chamber’s deliberations, and how it could have

expedited the Pre-Trial Judge’s consideration of an indictment, likewise is left unexplained. The
time-line below also shows how misconceived the aim of the dual amendment to the Rules was.
240.

The Prosecutor submitted his first indictment, against Salim Jamil Ayyash, on 17 January

2011. Four days later, the Pre-Trial Judge submitted questions to the Appeals Chamber under Rule
58 (G). The Appeals Chamber issued its 153-page, 452-footnote decision on 16 February 2011.112
The Pre-Trial Judge confirmed an indictment against the first four Accused on 28 June 2011. The
indictment against the fifth Accused, Hassan Habib Merhi, was not confirmed until 31 July 2013.
The Trial Chamber received jurisdiction to try the first four Accused only on 25 October 2013,
and then, when it could, it joined the trial of Mr Merhi to that of the other four, on 11 February
2014.
241.

This recurred in a connected case, in which the Pre-Trial Judge, on 11 August 2017,

submitted questions under Rule 68 (G) to the Appeals Chamber, concerning the crime of ‘criminal
association’ under the Lebanese code and its relationship with the crime of conspiracy. The
Appeals Chamber rendered its decision two months later on 18 October 2017. 113
242.

Despite this, the indictment in that case was not confirmed, it appears, until June 2019.

Count two of this indictment charged ‘criminal association’ as an alternative to count one’s
conspiracy. The expedition here from the Rule 68 (G) procedure is not evident. The Appeals
Chamber’s decision defining ‘criminal association’ is not binding on a trial chamber. It thus has
the potential to cause rather than alleviate delays in deliberations.

112

It is unlikely that the 153-page, 452-footnote decision was written in the seventeen days between receiving the
written filings and its issuance. Or even in the 26 days from 21 January, when the Pre-Trial Judge submitted his
questions. Undoubtedly, significant work had to have been done on the applicable law, in advance of the Rule
amendment in November 2010 and the Pre-Trial Judge’s referral in mid-January 2011, and most particularly on its
substantial analysis of terrorism. The Appeals Chamber, surprisingly, even refused to accept an amicus brief filed on
14 February 2011 by a leading academic expert on international terrorism law, Professor Ben Saul, on the basis that
it was ‘submitted outside time’ by several days.
113
Second interlocutory decision on applicable law.
Case No. STL-11-01/T/TC

2290 of 2642

18 August 2020

R334276

PUBLIC

STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

243.

The procedure is also inherently unfair to an accused person. It is evident from the Appeals

Chamber's failure to countenance a reconsideration of its first interlocutory decision in mid-2012,
that they must await either: (a) the determination of an application under Rule 167 for an acquittal
at the close of the Prosecutor's case; (b) a trial judgment; or (c) an appeal judgement after a trial,
many years later, to have their views heard on the definitions of the charges on an indictment on
which they have been tried. This cannot be in the interests of justice.
244.

Rules 68 (G) and 176 bis in my view, serve no practical utility, probably exceed the scope

of the Appeals Chamber's statutory jurisdiction, are not within the Special Tribunal's inherent
jurisdiction, are unfair to the defence and lengthened the deliberation process. Hence, these Rules
should either be no longer used, or, preferably, repealed.

Judge David Re
Presiding Judge
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XVII.

DECLARATION BY JUDGE DAVID RE IN
RELATION TO CERTAIN FAIR TRIAL ASPECTS
CONCERNING THE DEFENCE OF HASSAN HABIB
MERHI

A.
1.

Introduction

The right to a fair trial is an essential feature of the rule of law and is an indispensable

safeguard against arbitrary injustice. It lies at the heart of international human rights law and its
importance cannot be overstated. Without a fair trial, there can be no justice.
2.

This declaration concerns the right of the Accused, Hassan Habib Merhi, to a fair trial, and

my concern that the Trial Chamber was unable, in certain respects, to guarantee this.
3.

The direct cause of this is the conduct of the Head of the Defence Office, Ms Dorothée Le

Fraper du Hellen, who was co-counsel for Mr Merhi throughout the Prosecution case against him,
and during the presentation of a Defence case at trial. After the end of the receipt of evidence in
the trial, Ms Le Fraper du Hellen resigned from her position as Mr Merhi’s co-counsel and took
office as the Head of the Defence Office.
4.

The Head of the Defence Office has statutory oversight over the conduct of assigned

Defence counsel at all stages of the proceedings including whether they are providing effective
legal representation to an accused person. In accepting her appointment to that office, Ms Le Fraper
du Hellen immediately assumed the statutory oversight over first, her own conduct when she was
Mr Merhi’s co-counsel, second over that of her former Merhi Defence counsel colleagues who
continued acting for Mr Merhi, and, third, over the conduct of the counsel for the other three
Accused, with whom she, as part of the Defence of Mr Merhi, had made joint litigation decisions
in defending the four Accused.
5.

The essence of my concern is twofold. The first is the fundamental conflict of roles intrinsic

in someone monitoring and judging their own past professional conduct, and of those with whom
they made joint litigation decisions, including their former lead counsel. The second is that because
of this conflict of roles, the effective neutral oversight of the Defence of Mr Merhi—and that of
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the other three Accused—ceased from the date that Ms Le Fraper du Hellen commenced her duties
as the Head of the Defence Office. The unfortunate result was the Trial Chamber lost its proper
oversight over whether their legal representation was effective.
6.

The situation was exacerbated by Ms Le Fraper du Hellen’s own role while conducting the

Defence of Mr Merhi, as his assigned co-counsel. During her assignment as co-counsel she
engaged in professional litigation decisions that assisted the Prosecution’s case by presenting
evidence that tended to incriminate the Accused person whose legal rights and interests she was
assigned to defend. This raised a real issue about Mr Merhi’s effective legal representation. The
legal consequences of this, and Ms Le Fraper du Hellen’s own professional actions, could become
important issues in any appeal.
7.

Further, there were procedural irregularities in Ms Le Fraper du Hellen’s appointment as

Head of the Defence Office. This arose because the President of the Special Tribunal, Judge Ivana

Hrdličková, failed to consult the Special Tribunal’s Council of Judges about the proposed
appointment. This meant that the Secretary-General of the United Nations, who appointed Ms Le
Fraper du Hellen to the post, did not have the benefit of fully informed advice about the legal
ramifications of this proposed appointment.
8.

The Trial Chamber should have intervened during the trial, as part of its overriding duty in

matters affecting the fair trial rights of the Accused, in circumstances where questions arose
regarding the effective legal representation of an Accused person. A chamber must intervene if the
Head of the Defence Office is either unable or unwilling to do so. It should have intervened to put
in place an effective system for monitoring the effectiveness of the legal representation. Its failure
to do so has raised an issue of unfairness to Mr Merhi during the trial, irrespective of his acquittal
on all counts charged in the amended consolidated indictment.
9.

I sincerely regret that the Trial Chamber did not issue the appropriate corrective orders

during the trial that would have remedied this situation at the time. It is my firm view that such
action should have been taken then.
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B.

Relevant legal provisions
1.

10.

The right to a fair trial

Various international human rights law instruments mandate a fair and public trial in which

an accused person has the right to be presumed innocent until proved guilty according to law. Each
sets out a series of minimum rights.
11.

Article 14 of the International Covenant on Civil and Political Rights (ICCPR), for

example, sets out the minimum guarantees for a fair trial, including that an accused person must
have ‘adequate time and facilities for the preparation of his defence and to communicate with
counsel of his own choosing’.1 Article 14 (3) (d) elaborates on this stating:
In the determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality: To be tried in his presence, and to defend
himself in person or through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal assistance assigned to him,
in any case where the interests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it.

12.

Article 6 ‘Right to a Fair Trial’ of the European Convention on Human Rights sets out the

same ‘minimum rights’ in similar terms, including in Article 6 (3) (d), that an accused has the
right,2 ‘to defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests of justice so
require’.
13.

The American Convention on Human Rights likewise provides ‘minimum guarantees’,

including an accused having ‘adequate time and means for the preparation of his defense’ and the
right ‘to defend himself personally or to be assisted by legal counsel of his own choosing, and to
communicate freely and privately with his counsel’.3

Article 14 (3) (b). See also the Universal Declaration on Human Rights, article 11 (1), according to which everyone
‘charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public
trial at which he has had all the guarantees necessary for his defence [emphasis added]’.
2
Article 6 (3) (b) specifies that an accused must ‘have adequate time and facilities for the preparation of his defence’.
3
Article 8 (2) (c) and (d) ‘Right to a Fair Trial’.
1

Case No. STL-11-01/T/TC

2294 of 2642

18 August 2020

R334280

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

14.

The Special Tribunal is obligated to apply these standards. Article 16 of the Special

Tribunal’s Statute is entitled ‘Rights of the Accused’ and effectively mirrors those set out in Article
14 of the ICCPR, including as ‘minimum guarantees, in full equality’, to have ‘adequate time and
facilities for the preparation of his or her defence and to communicate without hindrance with
counsel of his or her own choosing’, 4 and under Article 16 (4) (d):
Subject to the provisions of article 22,5 to be tried in his or her presence, and to defend
himself or herself in person or through legal assistance of his or her own choosing; to be
informed, if he or she does not have legal assistance, of this right; and to have legal
assistance assigned to him or her, in any case where the interests of justice so require and
without payment by him or her in any such case if he or she does not have sufficient means
to pay for it.

15.

Further, Rule 3 ‘Interpretation of the Rules’, provides (with emphasis added):
(A) The Rules shall be interpreted in a manner consonant with the spirit of the Statute and,
in order of precedence, (i) the principles of interpretation laid down in customary
international law as codified in Articles 31, 32 and 33 of the Vienna Convention on the
Law of Treaties (1969), (ii) international standards on human rights, (iii) the general
principles of international criminal law and procedure, and, as appropriate, (iv) the
Lebanese Code of Criminal Procedure.

2.

The right to effective legal representation as part of the right to a fair
trial

16.

International human rights courts and organisations have interpreted the right to legal

representation, and hence a fair trial, as meaning that it must amount to effective legal
representation.6 In Artico v. Italy, for example, the European Court of Human Rights (ECtHR)
held that:

4

Article 16 (4) (b).
Article 22 ‘Trials in absentia’ specifies the circumstances in which a chamber may proceed to conduct a trial in the
absence of the accused person.
6
For example, ECtHR, Artico v. Italy, 6694/74, Judgment, 13 May 1980 (‘Artico v. Italy’), paras. 33, 36; Imbrioscia
v. Switzerland, 13972/88, Judgment, 24 November 1993, paras. 37-38; Steel and Morris v. The United Kingdom,
68416/01, Judgment, 15 February 2005, para. 59; Mihai Moldoveanu v. Romania, 4238/03, Judgment, 19 June 2012,
paras. 74-76. See also Basic Principles on the Role of Lawyers (adopted by the Eighth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990), article 21;
5
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the Convention is intended to guarantee not rights that are theoretical or illusory but rights
that are practical and effective; this is particularly so of the rights of the defence in view of
the prominent place held in a democratic society by the right to a fair trial, from which they
derive.7

17.

Ineffective legal assistance breaches these fundamental human rights law guarantees. A

court must ensure that an accused person is effectively represented in proceedings and intervene
if it is apparent that this is not occurring. For example, the ECtHR in Sannino v. Italy held that the
domestic court which had assigned unprepared lawyers to the applicant, had failed to ensure an
effective defence, even though the applicant did not complain about the situation.8 Breaches of
fundamental human rights law guarantees can result in appeals, retrials or orders nullifying trial
proceedings.
18.

The issue of ineffective legal representation at trial has arisen on appeal in international

criminal law proceedings. For example, in the Krajišnik appeal at the International Criminal
Tribunal for the former Yugoslavia (ICTY). There, amicus curiae counsel for the accused raised
appeal grounds that the ineffectiveness of counsel at trial, and by former counsel in the pre-trial
phase, had resulted in an unfair trial. 9

3.

The role of the Head of the Defence Office in ensuring effective legal
representation

19.

The Head of the Defence Office is responsible both for assigning counsel to act for suspects

and accused persons and for monitoring their effective legal representation. This statutory role is
separate from that of a court in ensuring that this occurs.
20.

Under Article 13 of the Statute of the Special Tribunal under the heading, ‘The Defence

Office’, the Head of the Defence Office is responsible for ‘the drawing up of a list of defence

European Union Directive 2013/48/EU, Article 3 (3) (b); G. Sluiter and others (eds), International Criminal Procedure,
2013, chapter 9, B.1.3.i (p. 1268); D. Harris and others, Law of the European Convention on Human Rights, 2018, pp
479-482.
7
Artico v Italy, para. 33.
8
Sannino v. Italy, ECtHR, 30961/03, Judgment, 27 April 2006, paras 50-52.
9
Prosecutor v. Krajišnik, IT-00-39-A, Judgment, 17 March 2009, paras 29-72.
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counsel’. Rule 57 (D) ‘Functions of the Head of Defence Office’ 10 widens this role to appointing
and assigning defence counsel where relevant, while Rule 59 specifically governs the assignment
of counsel by the Head of the Defence Office.
21.

Rule 57 (G) sets out the general principles for the quality of defence legal representation,

stating:
The Head of Defence Office shall, in the interests of justice, ensure that the representation
of suspects and accused meets internationally recognised standards of practice and is
consistent with the provisions of the Statute, the Rules, the Code of Professional Conduct
for Counsel, the Directive on the Appointment and Assignment of Defence Counsel and
other

relevant

provisions.

To

this

end,

subject

to

lawyer-client

privilege

and

confidentiality, where valid reasons exist to do so, he may:
(i)

monitor the performance and work of counsel and the persons assisting
them;

(ii)

request all necessary information in order to exercise the function referred
to in (i);

(iii)

ensure that the appropriate advice is given to the lead counsel as would
contribute to an effective defence of the suspect or accused; and

(iv)

in exceptional circumstances and after considering the opinion of the lead
counsel, invite the suspect or accused to provide his views on the adequacy
and effectiveness of his legal representation and the performance of the
Defence counsel. Any statement made by the suspect or the accused in this
regard shall be recorded in writing and kept by the Head of Defence
Office. A copy of the record shall be provided to the suspect or accused
and his counsel.

22.

Rule 57 (I) provides:
Neither the Head of Defence Office nor its members shall take any instructions
from suspects or accused persons or be involved in factual allegations or matters

10

The Statute uses the term, ‘Head of the Defence Office’, while the Rules omit the definite article and state, ‘Head
of Defence Office’.
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relating to a specific case, which may raise conflicts of interest and affect the
independence of the Office.11

23.

Rule 58 provides for the qualifications of Defence counsel.12 Rule 57 (H) addresses the

procedure in case the Head of the Defence Office is not satisfied that the representation meets the
required standards, stating:
If the Head of Defence Office is not satisfied that the representation of a suspect or accused
meets the standards set forth in Rule 58 (B), he may, in the interests of justice and after
giving counsel an opportunity to be heard:
(i)

if Defence counsel has been assigned, withhold the payment of the fees
of the assigned counsel or part thereof until there is a satisfactory
resolution of the matter. Such decision may be reviewed by the
President;

(ii)

make representations to a Judge or Chamber for the removal of counsel
or for other measures intended to ensure the effective representation of
the suspect or accused; and

(iii)

where appropriate, initiate disciplinary proceedings against the counsel
concerned.

24.

Article 27 (F) of the Directive on the Appointment and Assignment of Defence Counsel,

states that:
Without prejudice to counsel-client privilege, the Head of Defence Office may, if he
determines that reasonable cause exists, require assigned counsel to allow the Head of

11

The Directive on the Appointment and Assignment of Defence Counsel, STL/BD/2009/03/REV.5. under Article 28
(A) goes further by stating ‘To preserve the full independence and neutrality of the Defence Office, neither the Head
of Defence Office nor any of his staff shall take any instructions from a suspect or accused or adopt a stance on any
factual allegations of the Prosecution or the factual position of the Defence which might raise conflicts of interest.’
(emphasis added)
12
Rule 58 ‘Appointment, Qualification and Duties of Counsel’ in paragraph (B) states that ‘In the performance of
their duties, counsel shall be subject to the relevant provisions of the Statute, the Rules, Practice Directions, the Rules
of Detention, the Host State Agreement, the Code of Professional Conduct for Counsel and the codes of practice and
ethics governing their profession, the Directive on the Appointment and Assignment of Defence Counsel, and if
applicable, the Legal Aid Policy and any other Regulations adopted by the Head of Defence Office.’
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Defence Office, or a person designated by him, on a strictly confidential basis, to inspect
and examine counsel’s work product.

Article 34 (A) of this Directive provides (with emphasis added) that:
With a view to the fairness of the proceedings, and after consulting the Pre-Trial Judge or
Chamber, the Head of Defence Office may decide, at the request of counsel in question, to
withdraw the appointment or assignment of counsel, by a written reasoned decision
applying the standards set out in Article 7 of the Defence and Victims Code of Conduct.

4.

The principles of natural justice—actual or apprehended bias by a
decision-maker

25.

A universal principle of human rights law, and also of administrative law, is that a decision-

maker must not display bias in their decisions. The bias may be apprehended or actual and may be
manifested in an actual or potential conflict of interest.
26.

The ECtHR has held that when assessing whether an appearance or apprehension of bias

exists, a court considers ‘whether the fear can be held to be objectively justified’. In Kyprianou v.
Cyprus it held in relation to judicial decision-making—but the principle is equally applicable to
non-judicial decision-makers and especially those acting within the confines of a judicial system—
that:
An analysis of the Court's case-law discloses two possible situations in which the question
of a lack of judicial impartiality arises. The first is functional in nature: where the judge's
personal conduct is not at all impugned, but where, for instance, the exercise of different
functions within the judicial process by the same person […], or hierarchical or other links
with another actor in the proceedings […], objectively justify misgivings as to the
impartiality of the tribunal, which thus fails to meet the Convention standard under the
objective test […]. The second is of a personal character and derives from the conduct of
the judges in a given case.13 (emphasis added)

27.

The accepted test in international criminal law proceedings was first set out by the ICTY

Appeals Chamber in Furundžija where it held that ‘there is an unacceptable appearance of bias’ if

13

Kyprianou v. Cyprus, 73797/01, Judgment (GC), 15 December 2005, para. 121.
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‘the circumstances would lead a reasonable observer, properly informed, to reasonably apprehend
bias’.14
28.

Thus, a statutory decision-maker cannot make decisions on designated matters in which

they have a potential or actual conflict of interest; they must recuse themselves. An example could
be the decision-maker designating someone of their choice to inquire into their (the decisionmaker’s) professional conduct. Or, once the inquiry is complete, receiving a report and taking
decisions about its content and recommendations into their own conduct. This point is further
developed below.
29.

Another, which is pertinent here, is of a decision-maker who is entrusted with monitoring

the professional conduct of a defined category of persons—here of assigned Defence counsel—
ending up monitoring their own professional conduct. This involves assessing whether they have
conducted themselves according to professionally accepted standards. Or, as formally set out in
Rule 57 (G), to ‘ensure that the representation of suspects and accused meets internationally
recognised standards of practice’.

C.

Ms Le Fraper du Hellen’s actions as co-counsel for Mr Merhi at
trial

30.

During the trial, responsibility for different parts of the defence of each Accused was

divided between the three lead and co-counsel, with their legal assistants. Like Prosecution
counsel, Defence counsel divide complex cases into parts or themes to which different counsel are
assigned responsibility. This is no secret as they willingly announce to the chamber who has
responsibility for the preparation of different aspects of a case, and chambers may accordingly
schedule evidence according to the preparedness of counsel to deal with matters for which they
have responsibility. This is practical, efficient and quite normal.
31.

Ms Le Fraper du Hellen evidently had responsibility for challenging parts of the

Prosecution’s telecommunications evidence against Mr Merhi. The essence of the Prosecutor’s
case, as pleaded in the amended consolidated indictment, was that he was using his own personal
mobile telephone, termed as mobile ‘Purple 231’, to communicate with two co-Accused, Mr

14

Prosecutor v. Furundžija, IT -95-17/1-A, Appeal Judgment, 21 July 2000, para. 189.
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Oneissi and Mr Sabra, in relation to the pleaded false claim of responsibility for the attack on Mr
Rafik Hariri on Monday 14 February 2005.
32.

Further, he was alleged to have been communicating exclusively with the former Accused,

Mustafa Amine Badreddine, in a closed three-mobile network of what the Prosecutor described as
a ‘Green’ network of mobiles. The Prosecutor pleaded that Mr Merhi was using a mobile, ‘Green
071’ and Mr Badreddine was using a mobile termed Green 023, and the two were in
communication in this manner. The Prosecutor attempted to prove this by showing that Purple 231
and Green 071 were co-locating—meaning that they were travelling together and making and
receiving calls and SMS— in such a manner that the only reasonable conclusion was that they had
a single user in Mr Merhi.
33.

The Trial Chamber, ultimately, was not satisfied beyond reasonable doubt that these two

mobiles were co-locating and that Mr Merhi was using Green 071, as pleaded in the amended
consolidated indictment.
34.

However, during the trial, Ms Le Fraper du Hellen put into evidence a third mobile, termed

the ‘Grey’ mobile, as one that was potentially co-locating with Green 071. Hence, the defence was
that someone other than Mr Merhi could have been using the Grey and the Green mobiles. This
was designed to cast a reasonable doubt on the Prosecution case. The Prosecution, however—as
soon as she did this—then investigated this new Grey mobile and discovered that it was potentially
co-locating with both Purple 231 and Green 071. It then presented expert evidence of this. Further,
evidence was then found and presented that incontrovertibly proved that Mr Merhi was the sole
user of the Grey mobile.
35.

Ms Le Fraper du Hellen had neglected to ascertain whether the Grey mobile was

potentially co-locating with Purple 231. The Prosecution did and found that it was. The Trial
Chamber accepted its expert evidence on this point. Further, the Merhi Defence obviously failed
to investigate who the Grey mobile was contacting. After Ms Le Fraper du Hellen’s actions alerted
the Prosecution to the existence of this third mobile, the Prosecution did the investigations that the
Merhi Defence should have done before putting evidence of the Grey mobile before the Trial
Chamber. This of course raised immediate issues of Mr Merhi’s effective legal representation.
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36.

The Trial Chamber has found in the judgment that the Grey mobile and Purple 231 were

co-locating and that Mr Merhi was the single user of both. It found that the Grey mobile provided
the strongest piece of evidence that Mr Merhi was using his Purple mobile. In this respect, Ms Le
Fraper du Hellen put this mobile into evidence, and therefore introduced evidence, that if accepted
in a potential appeal in relation to its possible co-location with the Green network mobile, or
generally, could result in Mr Merhi’s conviction on appeal, or a retrial. 15

D.
37.

Procedural history and submissions

The procedural background to Ms Le Fraper du Hellen’s appointment to the post of Head

of the Defence Office reveals that potential and actual conflicts of interest have arisen in relation
to her statutory role in monitoring the effective representation of the Accused by virtue of her
former role as Mr Merhi’s co-counsel and her current role in monitoring the performance of
counsel in that role. This extends past the termination of her appointment as co-counsel and into
any potential appeal.

1.
38.

Assignment of Ms Le Fraper du Hellen as co-counsel for Mr Merhi

The relevant starting point is 20 December 2013, when the Head of the Defence Office,

Mr François Roux, assigned Mr Mohamed Aouini as lead counsel to represent Mr Hassan Habib
Merhi in the proceedings before the Special Tribunal.16
39.

On 30 December 2013, he assigned two co-counsel, Ms Le Fraper du Hellen and Mr Jad

Khalil, to work with Mr Aouini.17 Mr Khalil’s assignment continues. Mr Roux and Ms Le Fraper
du Hellen had been co-directors of the same law firm in Montpellier, France, SCM Gambetta
Avocats.18 This of course raises the issue of whether Mr Roux himself had a sufficient ‘arms’

15

The judgment states, at para. 3654, ‘The Trial Chamber is of the view that the Prosecution could not establish colocation between Purple 231 and Green 071 without the Grey mobile. Similarly, the Prosecution could not rely only
on a combination of the cell activations of Green 071 and the Grey mobile to prove that they were co-locating and had
a single user. Only the combination of the Grey mobile and Green 071, and Purple 231 and Green 071, could prove
that Mr Merhi’s personal mobiles were co-locating with the Green network mobile.’
16
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0039, Assignment of a Counsel for the In Absentia Proceedings Held
Pursuant to Rule 106 of the Rules, 20 December 2013.
17
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0049, Assignment of Co-counsel, 30 December 2013.
18
SCP d’avocats, François Roux - Guylaine Lang-Cheymol - Marie-Paule Canizares – Dorothée Le Fraper Du Hellen
- Hélène Bras. Publicly available French corporate documents show their association in this firm including Mr Roux
and Ms Le Fraper du Hellen entering into private deeds between themselves relating to its affairs.
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length’ distance from which he could apply, if necessary, Rule 57 (G) against Ms Le Fraper du
Hellen in investigating any perceived breach of ‘internationally recognised standards of practice’.

2.

The trial of Prosecutor v. Ayyash, Badreddine, Merhi, Oneissi and
Sabra

40.

The trial in the case of Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra commenced

on 16 January 2014. On 11 February 2014, on the Prosecutor’s application, which was not opposed
by counsel for Mr Merhi, the Trial Chamber joined his case to that of the other four Accused on a
consolidated indictment, meaning that the trial continued but against the then five Accused. 19
41.

The Prosecution closed its case against the four Accused on 7 February 2018. After

dismissing an application filed by counsel for Mr Oneissi to acquit him under Rule 167, the Trial
Chamber then heard and received Defence evidence, with the last hearing day being 28 June
2018.20 Ms Le Fraper du Hellen was co-counsel for Mr Merhi at all of these times.

3.
42.

Ms Le Fraper du Hellen’s appointment as Head of the Defence Office

Mr Roux retired on 28 February 2018 when his appointment was not renewed, and from 1

March 2018, his deputy, Ms Héleyn Uñac, became the acting Head of the Defence Office. Until
then Mr Roux had been responsible for monitoring the effectiveness of Mr Merhi’s legal
representation, which of course included Ms Le Fraper du Hellen’s conduct. The vacant post was
advertised.
43.

On 18 June 2018, the Secretary-General of the United Nations announced the appointment

of Ms Le Fraper du Hellen as Head of the Defence Office, with immediate effect. Effectively, this
meant that from that day, not only was she acting for Mr Merhi but was simultaneously also
responsible for monitoring her own performance as his counsel under Rule 57.

19
Transcript of 11 February 2014, pp 92-96; F1424, Decision on Trial Management and Reasons for Decision on
Joinder, 25 February 2014. Pursuant to an order of the Appeals Chamber, the Trial Chamber terminated the case
against Mr Badreddine on 11 July 2016. F2633, Order Terminating Proceedings against Mustafa Amine Badreddine
Without Prejudice and Ordering the Filing of an Amended Consolidated Indictment, 11 July 2016.
20
The Trial Chamber issued its final evidentiary decision on 16 July 2018. F3711, Decision admitting one Sabra
Defence aide-memoire into evidence and declining to admit another two, 16 July 2018.
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44.

The panel that interviewed candidates for the position and made recommendations to the

Secretary-General included a high-ranking United Nations official. Mr Roux was also involved in
the process.
45.

The Secretary-General was required to consult the Special Tribunal’s President on the

appointment under Article 13 (1) of the Statute, which reads:
The Secretary-General, in consultation with the President of the Special Tribunal, shall
appoint an independent Head of the Defence Office, who shall be responsible for the
appointment of the Office staff and the drawing up of a list of defence counsel.

46.

The President, however, neither consulted nor informed the Trial Chamber. Nor did she

inform or consult the Special Tribunal’s statutory Council of Judges, pursuant to Rule 37 (B),
either that the Secretary-General had consulted her, or the result of the consultations, in other
words, what she had advised the Secretary-General.

4.
47.

Ms Le Fraper du Hellen ceasing to represent Mr Merhi

On 20 June 2018, two days after Ms Le Fraper du Hellen’s immediate appointment to her

new role, the acting Head of the Defence Office, Ms Uñac, wrote to the Trial Chamber stating that
Ms Le Fraper du Hellen, on 14 June 2018 in an email to her, had requested the withdrawal of her
assignment as co-counsel for Mr Merhi as of 27 June 2018. Ms Le Fraper du Hellen, she explained,
felt ethically unable to carry out her duties as co-counsel due to a risk of persistent major conflict
of interest between her new and old roles.
48.

Ms Uñac also sought consultation with the Trial Chamber pursuant to Article 34 (A) (ii) of

the Directive on the Appointment and Assignment of Defence Counsel. This mandates
consultation with a chamber before the Head of the Defence Office intervenes in the legal
representation of counsel assigned to represent an accused, and is consistent with the Trial
Chamber’s role as the ultimate guarantor of the right to a fair trial, which includes monitoring the
effectiveness of an accused’s legal representation.
49.

On 26 June 2018–while the Trial Chamber was still receiving evidence from the Defence–

as the Presiding Judge of the Trial Chamber, I met Ms Uñac, Ms Le Fraper du Hellen and lead
counsel for Mr Merhi, Mr Aouini, in the presence of the Trial Chamber’s senior legal officer. The
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Trial Chamber at that point had already issued scheduling orders, after the lengthy trial, for the
Parties and the Legal Representatives of Victims to file their final trial briefs, and to hear oral
closing submissions.21 The potential withdrawal of co-counsel for an Accused at this critical point
in the trial was of obvious concern to the Trial Chamber.
50.

During that meeting, Mr Aouini assured me that he could finalise his written final trial brief

for Mr Merhi and prepare for the oral closing arguments without seeking a replacement for Ms Le
Fraper du Hellen.22
51.

On 28 June 2018, the Trial Chamber held a court session to receive the remaining Defence

evidence. It then adjourned to allow the Parties and Legal Representatives of Victims to prepare
their written and oral closing submissions which were at that stage scheduled for 16 July 2018, for
the Prosecution and Legal Representatives of Victims, and from 13 August 2018 for the Defence.
Oral closing submissions were scheduled from 27 August to 7 September 2018.
52.

The following day, 29 June 2018, I wrote to Ms Uñac stating that the Trial Chamber was

satisfied that Ms Le Fraper du Hellen’s withdrawal—in the manner described, and at that late stage
of the trial—was consistent with Mr Merhi’s right to a fair and expeditious trial. I stated that I was
confident that Ms Le Fraper du Hellen was cognisant of the need to avoid any potential conflict
between her former and new roles.23
53.

Consequently, the same day, 29 June 2018, Ms Uñac withdrew Ms Le Fraper du Hellen’s

assignment as co-counsel.24

21

F3623, Scheduling Order for Final Trial Briefs and Closing Arguments under Rule 147, 11 April 2018; F3687,
Order Rescheduling Final Trial Briefs and Closing Arguments, 12 June 2018.
22
F3732/ADD, Addendum to Publication of Correspondence with Head of Defence Office on Potential Conflict of
Interest, 28 September 2018 (Addendum), p. 3.
23
Addendum, p. 4.
24
F3701, Withdrawal of the Assignment of Ms Dorothée Le Fraper du Hellen, Co-counsel of the Defence team for
Mr Hassan Habib Merhi, pursuant to Article 34 (A) of the Directive on the Appointment and Assignment of Defence
Counsel, 29 June 2018.
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5.

Ms Le Fraper du Hellen’s commencement as the Head of the Defence
Office

54.

Three weeks later, on 23 July 2018, Ms Le Fraper du Hellen was sworn in as Head of the

Defence Office and commenced her duties. Ms Uñac reverted to her position as the Deputy Head
of the Defence Office.
55.

From that day, Ms Le Fraper du Hellen became formally responsible under Rule 57 for

monitoring the quality of the legal representation of all four Accused throughout the proceedings—
namely, from the moment of their appointment as counsel. This included her own performance as
counsel from 30 December 2013 until 29 June 2018, and the performance of her former lead
counsel, Mr Aouini, and her former co-counsel Mr Khalil, from the dates of their assignments,
respectively 20 and 30 December 2013, onwards. And, additionally counsel acting for the other
three Accused.

6.

Ms Le Fraper du Hellen’s delegation of some statutory functions to her
deputy

56.

Four weeks later, on 24 August 2018, Ms Le Fraper du Hellen wrote to the President, the

Registrar, the Prosecutor, and me as the Presiding Judge of the Trial Chamber, informing us that
she was delegating some of her functions under Rules 57 (G) and (H) to Ms Uñac, in respect of
matters concerning the conduct of the defence of Mr Merhi.25
57.

She explained that she had executed this delegation due to her former role as co-counsel

for Mr Merhi and ‘out of concern for transparency and in order to avoid any potential conflict of
interests’.

7.

The Trial Chamber’s correspondence with Ms Le Fraper du Hellen
concerning the conflict

58.

On 31 August 2018, as Presiding Judge, I responded to Ms Le Fraper du Hellen’s

memorandum of 24 August 2018. I noted that there was a potential conflict between her former

25

F3732, Publication of Correspondence with Head of Defence Office on Potential Conflict of Interest, 10 September
2018 (Publication of correspondence), pp 3-6.
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and current positions and that this conflict extended to the conduct of the defence of all four
Accused.
59.

I also pointed out that counsel acting for the four Accused—or five, while Mr Badreddine

was still an Accused—had acted in coordination on numerous occasions and that Ms Le Fraper du
Hellen, as Mr Merhi’s co-counsel throughout the presentation of evidence at trial, had been part
of this coordination. The coordination manifested itself in filings, oral submissions and the crossexamination of Prosecution witnesses.
60.

I noted that delegating her functions to Ms Uñac in relation to Mr Merhi’s effective

representation had created another irresolvable conflict. Namely—as a matter of employment law
or according to the principles of natural justice— Ms Uñac would be placed in an untenable
situation in which she may have to take a reasoned decision as to her immediate superior’s
professional conduct in her former capacity as co-counsel for Mr Merhi. I invited all recipients to
consider mechanisms to resolve the matter and suggested that an amendment to the Special
Tribunal’s Rules of Procedure and Evidence may be necessary.26
61.

On 5 September 2018, Ms Le Fraper du Hellen replied, stating that she maintained her

decision to delegate those functions to Ms Uñac. She submitted that the Secretary-General of the
United Nations had appointed her to fulfil the role as Head of the Defence Office with the utmost
integrity, dignity and independence. She argued that she remained the sole competent authority to
assess the most suitable measures to protect the rights of the Defence and asked the Trial Chamber
to respect her decision.27
62.

On 10 September 2018, to ensure public transparency in this matter, in my functions as

Presiding Judge I published the correspondence of 24 August, 31 August and 5 September.
63.

Between 11 and 21 September 2018, the Trial Chamber held court sessions to hear the oral

closing arguments of the Parties and the Legal Representatives of Victims. Ms Le Fraper du
Hellen, in her new role as the Head of the Defence Office, was present in the courtroom during

26
27

Publication of correspondence, pp 1-12.
Publication of correspondence, pp 13-14.
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some of the sessions on 11, 17 and 21 September 2018,28 but not when counsel for Mr Merhi
presented their closing submissions.29
64.

During this time, namely, the written and oral Defence final trial submissions, Ms Le

Fraper du Hellen was responsible for monitoring the quality of the legal representation of the four
Accused. This included Defence counsel—including those she had worked with on Mr Merhi’s
defence—making legal submissions on matters on which she had participated in taking decisions
while acting for Mr Merhi. Most pertinently, this included submissions in the Merhi Defence’s
final trial brief and oral closing arguments on Mr Merhi’s alleged use of the Green, Grey and
Purple mobiles.

8.

Trial Chamber’s order for submissions on the conflict of roles, and
submissions received

65.

On 21 September 2018, in an order delivered in court, the Trial Chamber sought written

submissions from the Parties, the Head of the Defence Office and the Deputy Head of the Defence
Office, by 1 October 2018, addressing the potential conflict of interest between the Head of the
Defence Office’s previous and present roles, and specifically, whether judicial intervention was
required.30
66.

On 28 September 2018, in my function as the Presiding Judge, I supplemented my earlier

publication of relevant correspondence and reacted to the Head of the Defence Office’s submission
of 5 September 2018 that ‘the matter of effective representation … falls within my exclusive
jurisdiction’. I pointed out how the general principles of international criminal procedural law
provide for judicial scrutiny, thereby squarely contradicting the Head of the Defence Office’s
submissions.31
67.

On 1 October 2018, the Head of the Defence Office informed the Trial Chamber that she

had reconsidered and revoked her previous decision to delegate some of her functions under Rules
57 (G) and (H) to Ms Uñac, in respect of matters concerning the conduct of the defence of

28

Transcript of hearing of 11 September 2018, p. 11; T. 17 September 2018, p. 3; T. 21 September 2018, pp 2-3.
T. 18 September 2018, p. 2; T. 19 September 2018, pp 1-2.
30
Order for Written Submissions Addressing the Potential Conflict of Interest Between the Head of Defence Office’s
Previous and Present Roles, T. 21 September 2018, pp 72-74.
31
Addendum.
29
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Mr Merhi. She explained that she did so to ‘avoid any inappropriate speculation as to the manner
in which each of us performs our respective duties’.
68.

Ms Le Fraper du Hellen, however, maintained that she could see no actual or potential

conflict of interest on her part and submitted that judicial intervention was unnecessary because
the Defence Office’s resources allowed the establishment of an alternative mechanism to address
any potential conflict of interest in relation to her role vis-à-vis the Merhi Defence.32 The Deputy
Head of the Defence Office did not make observations with respect to the desirability of any
judicial intervention, but informed the Trial Chamber that she agreed with the withdrawal of the
delegated functions to her.33
69.

The Parties filed submissions on this issue on 1 October 2018. The Merhi and Sabra

Defence took no position. The Oneissi Defence argued that the Trial Chamber does not have the
power to interfere in the relations between the Defence Office and Defence counsel. The Ayyash
Defence submitted only that judicial intervention was not warranted at this time. 34
70.

The Prosecution submitted that judicial intervention would be warranted only if the lack of

effective representation led to material prejudice to the Accused, thus impacting the fairness of the
proceedings. The theoretical possibility that counsel for the Accused may not meet the standards
in Rules 57 (G) and 58 (B) and the possibility that the Head of the Defence Office would not
properly assess the effective representation of the Accused due to her conflict of interest did not at

F3740, Observations de la Chef du Bureau de la Défense suite à l’ordonnance de la Chambre de première instance
du 21 Septembre 2018, 1 October 2018.
33
F3741, Observations de la Chef Adjointe du Bureau de la Défense suite à l’ordonnance de la Chambre de première
instance du 21 Septembre 2018, 1 October 2018.
34
F3737, Ayyash Defence Submissions Pursuant to the Trial Chamber’s Request of 21 September 2018, 1 October
2018, paras 2-3; F3738, Merhi Defence Submissions Relating to Filing F3732, 1 October 2018; F3739, Sabra Defence
Submissions in Relation to Oral Order Dated 21 September 2018, 1 October 2018, para. 2; F3743, Soumissions de la
Défense de M. Oneissi en réponse à l’Ordonnance de la Chambre du 21 septembre 2018, 1 October 2018, paras 3-4.
The Sabra Defence filed its submissions confidential and ex parte the Prosecution. The Trial Chamber ordered the
reclassification of this filing to public in F3744, Order Reclassifying Sabra Defence Submissions of 1 October 2018,
3 October 2018.
32
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this stage require a judicial remedy to rectify an unfairness at trial. Other avenues, such as
amending the Rules or the Code of Professional Conduct of Counsel, 35 could also be considered.36

9.

Trial Chamber’s instruction to Ms Le Fraper du Hellen on her proposed
‘alternative mechanism’

71.

On 5 October 2018, the Trial Chamber instructed Ms Le Fraper du Hellen to provide details

of the envisaged ‘alternative mechanism’, including any legal basis for it.37 It noted that her
submissions ‘do not elaborate on this envisaged alternative mechanism’ and ‘her submissions
provide no suggested timeline for resolving the matter’. The Trial Chamber also emphasised that
it sought an expeditious solution.
72.

On 12 October 2018, as Presiding Judge, I notified the Parties and the Legal

Representatives of Victims of a proposed amendment to Rule 57.38
73.

On 15 October 2018, Ms Le Fraper du Hellen submitted that Rule 57 (G), read in

conjunction with Article 27 (F) of the Directive on the Appointment and Assignment of Defence
Counsel, allowed her to appoint a qualified independent consultant to monitor the effectiveness of
the representation of the Accused by Defence counsel. The consultant’s mandate and the
modalities should remain strictly confidential and internal to the Defence Office. This was
necessary to safeguard the Office’s independence. The consultant would make recommendations
to her.39

35

Code of Professional Conduct for Counsel Appearing Before the Tribunal, 28 February 2011; Code of Professional
Conduct for Defence Counsel and Legal Representatives of Victims appearing before the Special Tribunal for
Lebanon, STL/CC/2012/03, 14 December 2012.
36
F3742, Prosecution’s Submissions pursuant to the Trial Chamber’s Order of 21 September 2018, 1 October 2018.
See also F3742/ADD, Addendum, with Full Citation Details for Footnotes 2-4, to “Prosecution’s Submissions
pursuant to the Trial Chamber’s Order of 21 September 2018”, 4 October 2018.
37
F3745, Order in Relation to Head of Defence Office’s Observations of 1 October 2018, 5 October 2018, paras 5-6.
38
F3748, Notification of Proposed Amendment to Rule 57 ‘Functions of the Head of Defence Office’ to Provide a
Mechanism to Deal with Conflicts of Interest in the Defence Office, 11 October 2018. Publicly noting a proposed
Rule change is not without precedent: in F1424, Decision on Trial Management and Reasons for Decision on Joinder,
25 February 2014, at para. 40, the Trial Chamber noted that the then Head of Defence Office, Mr Roux, had proposed
to the Rules Committee to amend Rule 57 to permit him to assign Defence counsel to an accused before the Trial
Chamber had decided under Rule 106 to proceed to try accused in absentia. The proposed amendment was rejected
by the plenary meeting of judges. And in any event, proposed Rule amendments—which are a form of legislation—
as a matter of public policy should not be kept secret any more than proposed amendments to national legislation,
including amendments to criminal codes or rules of evidence and procedure.
39
F3749, Observations de la Chef du Bureau de la Défense suite à l’Ordonnance de la Chambre de première instance
du 5 octobre 2018, 15 October 2018 (Observations), paras 3-4.
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74.

Specifically, of her own role, Ms Le Fraper du Hellen stated, at paragraph 4:
Given the very nature of the mission entrusted to that independent consultant, its modalities
of implementation shall remain a confidential and internal matter of the Defence Office,
without the possibility of intervention or monitoring by a Judge, a Chamber or another
organ of the Tribunal. Indeed, the statutory independence of the Defence Office, acting
through its Head, but also the independence of those Defence Counsel acting with due
regard to their professional and ethical obligations, must be safeguarded.

75.

For the reasons discussed below this is both misconceived and legally wrong. Moreover,

engaging an independent consultant to review the conduct of the defence does not constitute an
‘alternative mechanism’. Rather, it does no more than seek advice from a qualified outsider, a
course that is always open—in the absence of a statutory prohibition—to a statutory office-holder.
The Registrar, Prosecutor, or a chamber could also seek the advice of an independent consultant
so long as it did not involve the delegation of a non-delegable decision-making function.
76.

In respect of monitoring the effective representation of the remaining three Accused,

Ms Le Fraper du Hellen simply asserted, but without providing any reasoning, that ‘I maintain my
position that there is no conflict of interest which would prevent me from performing my duties
with respect to them’.40
77.

The result of Ms Le Fraper du Hellen’s actions is that at least since 1 October 2018—or

whenever the delegation was actually revoked, as the notification did not specify its date—she has
been responsible for monitoring the effectiveness of Mr Merhi’s legal representation, both during
and after her assignment as his co-counsel. To put it another way, she has again made herself
responsible for monitoring her own past professional conduct and that of her former colleagues.

40

Observations, para. 6.
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E.

Discussion
1.

78.

Ms Le Fraper du Hellen’s conflict of roles and interest

There are four identifiable conflicts of interest here.41 The most serious and obvious is that

between Ms Le Fraper du Hellen’s current role and her earlier role as Mr Merhi’s co-counsel. She
cannot perform her statutory functions under Rule 57 (G) by monitoring her own professional
conduct, nor that of those she had acted jointly with. To do so would breach the general principle
of law known as nemo judex in causa sua (or nemo judex in sua causa), meaning that no-one is a
judge in their own cause. A decision maker must be impartial. They cannot judge their own
conduct, including that in which they have participated with others.
79.

The second conflict relates to the performance of her statutory functions over the

professional conduct of counsel with whom she jointly acted for four and a half years. Ms Le
Fraper du Hellen co-signed each filing made by the Merhi Defence during the pre-trial and trial
phases of the proceedings, until 29 June 2018.
80.

Ms Le Fraper du Hellen eventually recognised the existence of the conflict, and—for a

mere five weeks, and for ethical reasons—delegated her statutory monitoring functions to her
deputy, Ms Uñac, before realising that this created another irresolvable conflict and revoked this
delegation. This exacerbated the situation as Ms Le Fraper du Hellen had once again assumed
responsibility for monitoring her own professional conduct while she had been acting for Mr
Merhi.
81.

The third conflict is in relation to monitoring the conduct of counsel for the other Accused,

with whom she and the Merhi Defence had made numerous joint litigation decisions while she was
assigned to represent Mr Merhi. This conflict of interest also relates to Ms Le Fraper du Hellen’s

41

A fifth conflict may arise out of Article 8 (E) of the Code of Professional Conduct for Defence Counsel and Legal
Representatives of Victims appearing before the Special Tribunal, which states that ‘Defence Counsel who is assigned
to an in absentia accused shall not have contact with the accused. If Defence Counsel is contacted, directly or
indirectly, by the in absentia accused he shall, due to his awareness of the risk such contact may pose to the accused’s
right to a retrial, and without this act amounting to acceptance of Defence Counsel by the in absentia accused: (i)
refuse to discuss any element of the case with the in absentia accused; and, (ii) refer the accused to the Head of the
Defence Office to receive independent legal advice.’
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duty under Article 13 of the Statute and Rule 57 (G) to independently monitor the performance
and work of counsel and persons assisting them.
82.

The fourth arises as a result of Trial Chamber’s findings in the judgment that the

introduction into evidence of the Grey mobile provided the strongest piece of evidence it could
use to find beyond reasonable doubt that Mr Merhi was using his personal mobile Purple 231, as
pleaded in the amended consolidated indictment.42 Ms Le Fraper du Hellen is responsible for this,
notwithstanding the ultimate responsibility of lead counsel for the conduct of the defence. If the
Prosecutor appeals the acquittal, the issue of whether the Grey mobile could also establish that Mr
Merhi was using the pleaded Green network mobile 071 would inevitably arise, thus exacerbating
the conflict arising from her professional actions during the trial.
83.

In my letter to Ms Le Fraper du Hellen of 31 August 2018, as Presiding Judge, I identified

how counsel for the five different Accused had acted in co-ordination during the trial, by stating:
On numerous occasions since the joinder of the Merhi and Ayyash cases counsel acting for
the five (or four) Accused have acted in co-ordination in filings and in oral submissions and
in cross-examining Prosecution witnesses. This is normal practice, is procedurally proper,
and promotes judicial efficiency. Statistically, in relation to written litigation, this is shown
in at least 24 filings between F2201 on 17 September 2015 and F3648 on 7 May 2018 that
the Merhi Defence jointly filed before the Trial or Appeals Chambers with counsel acting
for the other Accused – seeking relief or opposing Prosecution motions. You signed each
of these as co-counsel for Mr Merhi.43
In six other filings the Merhi Defence joined the submissions of other Defence counsel,44
and in one other45 the Ayyash Defence joined a motion filed by the Merhi Defence.
Additionally, in numerous oral submissions in court, Defence counsel supported the legal
and factual submissions of other Defence counsel. You did this yourself in court. This
revealed some commonality of legal representational interest which naturally involved

42

At paras 3611-3616 of the judgment, finding at para. 3611, ‘The Trial Chamber is therefore satisfied beyond
reasonable doubt that Mr Merhi was using Purple 231. The strongest piece of evidence comes from that identifying
the Grey mobile as Mr Merhi’s’.
43
Filings F2201, F2298, F2321, F2434, AR126.10_F0001, AR126.10_F0008, AR126.10_F0010, F2668, F2693,
F2814, F2833, F2925, F2954, F3098, F3117, F3118, F3183, F3215, F3222, F3318, F3372, F3399, F3627 and F3648.
44
Filings AR126.11_F0006, F2476, F2505, F2610, F2614, F2682, F2684, F2968, F3181 and F3395.
45
F2919.
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coordination with the counsel assigned to act for other Accused, which as noted above, is
quite normal and proper.
This, like questioning opposing witnesses and making decisions on dealing with
Prosecution evidence and presenting your own evidence, including calling witnesses, is the
essence of Defence litigation strategy. And, regardless of whether it is conceived and
executed by Defence counsel acting jointly or individually for their own assigned Accused,
it falls directly within the head of effective legal representation, regulated by Rule 57.

84.

The Merhi Defence, and Ms Le Fraper du Hellen personally, acted with commonality of

legal representational interest vis-à-vis the defence lawyers acting for the other Accused, including
Mr Badreddine. The perception of a conflict of interest therefore encompasses matters relating to
the conduct of all defence counsel in the Ayyash, Merhi, Oneissi and Sabra case.
85.

Furthermore, information about the representation of the Accused, which was unavailable

to the Trial Chamber but is relevant to the issue of effective representation and hence a fair trial,
may be known to Ms Le Fraper du Hellen as a consequence of her previous role. This additionally
creates the perception of a conflict between her former and present functions. A chamber cannot
accept any tainting of an Accused person’s right to a fair trial. Any such tainting could also
diminish the reputation of the Defence Office and the Special Tribunal as a whole and could bring
the administration of justice into disrepute.
86.

The conflict of roles, and of interest, here is obvious. Ms Le Fraper cannot be a judge in

her own cause. She cannot be neutral in determining whether she and her colleagues provided
effective legal representation to Mr Merhi and the other Accused persons. Her failure to divest
herself of this role has breached the right of an Accused person to a fair trial.

2.
87.

The continuing duty to monitor the effectiveness of legal representation

Central to this matter is the right of an accused person to legal assistance at all stages of

criminal proceedings. This fundamental procedural defence right, as noted above, is set out in the
Statute’s ‘minimum guarantees’ for the accused. To be meaningful, however, the legal assistance
must be effective. Ineffective legal assistance breaches these human rights law guarantees.
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88.

Consequently, to ensure a fair trial, the effectiveness of an accused’s legal representation

must be closely monitored. A chamber trying a case is ‘the ultimate guardian of the fairness of the
proceedings’.46 As this guardian of a fair trial, a chamber has an overriding duty to ensure that an
accused is effectively represented and to intervene in the interests of justice where the
representation does not meet that standard.
89.

A fundamental conflict of roles and interest exists between Ms Le Fraper du Hellen’s

current and previous roles at the Special Tribunal. She cannot independently monitor her own
professional conduct and has failed to divest herself of responsibility for monitoring either her own
conduct or that of colleagues with whom she made joint litigation decisions.
90.

It is emphasised that the duty of a court to monitor the effectiveness of legal representation

lasts from the moment of a lawyer’s appointment or assignment as defence counsel until its
withdrawal. It follows that this duty continues after the close of the evidence at trial and even after
the trial judgment rendered under Rule 168. It continues into any appeal proceedings.
91.

The declaration that I made under Rule 148 (A) in my capacity as the Presiding Judge on

21 September 2018, that the case is over47—after the Parties concluded the presentation of their
cases—terminates neither the duty of the Trial Chamber nor the Head of the Defence Office to
monitor the quality of legal representation at trial. This duty continues both retrospectively and
prospectively, as logically it must.
92.

Conceivably, issues relating to the effectiveness of legal representation at trial—such as

allegations of Defence representational incompetence, or even malpractice—could potentially
come to light only after a trial has concluded, as has occurred for example at the ICTY. It is not
always evident to ‘outsiders’, namely, those not privy to the inside details of professional
incompetence, when it is actually occurring. In this sense, it is analogous to fraud which is often
only detected after the event, such as through an audit. Defence incompetence at trial could be
revealed in a trial judgment or detected by counsel newly assigned on appeal scrutinising the trial
record and judgment in light of decisions taken at trial by Defence counsel.

46
47

ECtHR, Kononov v. Russia, 41938/04, Judgment, 27 January 2011, para. 43.
T. 21 September 2018, p. 110.
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93.

Hence, in Ms Le Fraper du Hellen’s case, her duty to monitor the effectiveness of the legal

representation of the Accused is not only prospective, in the sense of the professional conduct of
counsel from 23 July 2018 onwards. Rather, it extends to the entirety of the representation, from
the moment of assignment—including of course her own and the other counsel on the Merhi
Defence team. Lead counsel of course takes the final decisions.
94.

Although Mr Roux had this statutory responsibility under Rule 57 until his retirement on

28 February 2018, this does not mean that the responsibility for monitoring the effectiveness of
Defence counsel until that date finished when he left office. The responsibility for the same period
continues retrospectively with his two successors, Ms Uñac and now Ms Le Fraper du Hellen.
95.

This demonstrates that the conflict between Ms Le Fraper du Hellen’s former role as co-

counsel for the entirety of the evidence in the trial—in which she participated in taking numerous
joint strategic litigation decisions with counsel for the other Accused—and her current role, is thus
irresolvable. She must delegate this duty.

3.

Procedural irregularities in Ms Le Fraper Du Hellen’s appointment as
Head of the Defence Office

96.

The duties of the President of the Special Tribunal are spelt out under Rule 32 (B) and

specify that the President ‘shall coordinate the work of the Chambers and be responsible for the
effective functioning of the Tribunal and the good administration of justice’.
(a)
97.

Failure to consult the Council of Judge’s on the proposed appointment

Rule 37 establishes a ‘Council of Judges’, composed of the President, the Vice-President,

the Presiding Judge of the Trial Chamber and the Pre-Trial Judge. Rule 37 (B) mandates
consultation by the President with the Council. It states, in obligatory terms, that ‘The President
shall consult the other members of the Council on all major questions relating to the functioning
of the Tribunal.’ This is a statutory check and balance against the arbitrary and capricious exercise
of presidential power. The Council should also serve as an advisory body.
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98.

This Council, however, for all intents and purposes is defunct. It has met only three times

since 1 March 2015;48 the last time was more than three years ago in May 2017.
99.

The Secretary-General is required to consult the President of the Special Tribunal in

appointing a Head of the Defence Office. There is no reason to believe that he did not. The
President, however, neglected to consult either the Council of Judges or the Trial Chamber on Ms
Le Fraper du Hellen’s proposed appointment. This is not the first time that she has failed to consult
the Council of Judges on ‘major questions relating to the functioning of the Tribunal’. 49
(b)
100.

Consequences of breaching a mandatory requirement to consult

The issue of Judge Hrdličková’s failing to consult the Council of Judges arose in recent

litigation before the Appeals Chamber, after she had acted without transparency and consultation
or warning to convene a second trial chamber, known as ‘Trial Chamber II’.
101.

In separate opinions, two international judges of the Appeals Chamber ruled on the legal

meaning of ‘consultation’ and in the context of the President’s failure to consult the Council of
Judges on such a major question.50 Referring to Rule 37 (B)’s mandatory exhortation that the
President consult the Council of Judges, Judge Nsereko wrote:
The general tenor of these provisions require the President to consult individuals and the
organs of the Tribunal concerned before exercising her mandate or responsibilities. For
instance, the very responsibility of coordinating the work of the Chambers necessarily calls
for such consultation with the judges of the Chambers or at least the Presiding Judges.
According to the Oxford English Dictionary, the word “coordinate” means “to cause
(things or persons) to function together or occupy their proper place as parts of an
interrelated whole order”. Of particular significance is the obligation of the President to

48

When Judge Hrdličková assumed office.

49

The President likewise failed to consult the Council of Judges in late 2017 and January 2018 on the introduction of
a judicial disciplinary mechanism, which was drafted by her office and then presented to the other ten judges as a fait
accompli. Moreover, she drafted this mechanism so that she controls judicial complaints herself, which effectively
makes it very difficult to complain against perceived presidential breaches of the Code of Professional Conduct for
the Judges of the Special Tribunal for Lebanon (STL-CC-2016-04). The President also failed to inform, much less,
consult the Council on the establishment of ‘Trial Chamber II’ in November 2019. In fact, the only issue on which the
President has consulted the Council, in the last three years—and then by email—was on the dates of the annual judicial
break.
50
STL-18-10/MISC.2/AC, Decision on “Appeal Against Decision Of President Convening Trial Chamber II”, 13
December 2019.
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consult the Council of Judges on all major questions relating to the functioning of the
Tribunal. By establishing the Council and requiring the President to consult it on all such
questions, the drafters of the Rules sought to ensure that when making decisions or taking
initiatives of such magnitude, the President does not act in the solitude of his or her office,
but in council.
….
Although consultation does not necessarily oblige the decision-maker to agree with the
views of the consultees, it at least helps to ensure that his or her ultimate decision is
informed or has benefited from the input of the views of the consultees and thus minimises
the risk of bad decisions.51

102.

On the legal ramifications of failing to consult the Council of Judges where it was

mandatory to do so, Judge Nsereko held:
It is a general principle of administrative law that the failure to consult before taking any
administrative action, when consultation is required as in this case, vitiates the action taken.
[footnote 23 – see below52] Consequently, the President’s Order convening Trial Chamber
II might be said to have been tainted with illegality. The Order was, figuratively speaking,
“the fruit of a poisonous tree”, i.e. the President’s alleged request to the UN Secretary
General to create Trial Chamber II was based on incorrect information or an uninformed
view. 53

51

Opinion of Judge Daniel David Ntanda Nsereko, paras 27-28.
[foonote 23] See, for example, H.W.R. Wade & C.F. Forsyth, Administrative Law, 8th ed. (Oxford University Press,
2000) at p. 229, citing United Kingdom, House of Lords, Grunwick Processing Laboratories ltd. v. ACAS [1978] AC
655, 14 December 1977; United Kingdom, Queen’s Bench Division, Agricultural etc. Training Board v. Aylesbury
Mushrooms Ltd. [1972] 1 WLR 190, 22 October 1971; United Kingdom, Queen’s Bench Division, R. v. Camden LBC
ex p. Cran, The Times, (1996) 94 LGR 8, 25 January 1995; United Kingdom, Privy Council, Re Union of Benefices
of Whippingham and East Cowes, St James’ [1954] AC 245, 30 March 1954; United Kingdom, Privy Council, The
Mayor and Corporation of Port Louis v. Attorney-General of Mauritius, [1965] AC 1111, 27 April 1965. For a
codification of obligations to inform and consult on the part of administrative decision-makers see Germany, Law of
25 May 1976 (VwVfG), § 28; Spain, Law n. 30 of 26 November 1992, Art. 85; Italy, Law n. 241 of 7 August 1990,
Arts 7, 9, 29. For case law recognising the existence of obligations to inform and consult in administrative matters see
France, Conseil d’État, sections I and VI, n. 267251, 11 January 2006; Italy, Consiglio di Stato, VI, n. 5105, 1 October
2002; ECJ, Transocean Marine Paint Association v Commission of the European Communities, Case 17-74, Judgment
of 23 October 1974; ECJ, Hoffmann-La Roche & Co. AG v Commission of the European Communities, Case 85/76,
Judgment of 13 February 1979.
53
Opinion of Judge Daniel David Ntanda Nsereko, para. 29.
52
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103.

Judge Baragwanath, on the same topic, and interpreting the meaning of the need to

‘consult’ under Rule 37 (B), held:
Specifically, “consult” (as used in Rule 32 (B)),54 is a powerful term that carries legal
weight and significance. In the much cited case Port Louis Corporation v AttorneyGeneral of Mauritius, Lord Morris outlined the requirements of consultation:
The [consultees] must know what is proposed; they must be given a reasonably
ample and sufficient opportunity to express their views or to point to problems or
difficulties; they must be free to say what they think. [footnote 21] 55
And in R v. Secretary of State for Social Services, ex parte Association of Metropolitan
Authorities, Webster J spelled out its implications:
[…] it must go without saying that to achieve consultation sufficient information
must be supplied by the consulting party to enable it to tender helpful advice […]
[that is] sufficiently informed and considered information or advice about aspects
of the form or substance of the proposals, or their implications for the consulted
party […] [foonote 2256]57

104.

On the legal implications of the Secretary-General being misinformed on a matter upon

which the President failed to consult the Council of Judges, in circumstances in which she should
have done so, Judge Baragwanath held:
If the Secretary-General was indeed misinformed, as impliedly alleged, the letters of
appointment issued to the judges of Trial Chamber II are arguably “fruit of the poisoned
tree”. If so, the decision of the Secretary-General, if based on inaccurate information from
the President may, although does not necessarily, taint a subsequent decision – such as, in

54

The reference to Rule 32 (B) is an obvious typographical error, as within context, Judge Baragwanath is clearly
referring to Rule 37 (B).
55
[Footnote 21] United Kingdom, Privy Council, The Mayor and Corporation of Port Louis v. Attorney-General of
Mauritius, [1965] AC 1111, 27 April 1965, 1124.
56
Opinion of Judge David Baragwanath, paras 53-54.
57
[Footnote 22] United Kingdom, Queen’s Bench Division, R v. Secretary of State for Social Services, ex parte
Association of Metropolitan Authorities, [1986] 1 All ER 164, 21 May 1985, 167.
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this case, the creation of the second Trial Chamber and appointment of its judges: A (FC)
v. Secretary of State for the Home Department. [footnote 3158]

105.

These two opinions powerfully underline what is required where consultation is legally

mandated and the legal consequences flowing from breaching such obligatory requirements. These
are that the decision itself is defective, with the legal effect that an appointment stemming from a
flawed decision could consequently be found to be void. This, in my view, is apposite here.
106.

Whatever the President advised the Secretary-General was without the benefit of the input

of the Council of Judges, and the Trial Chamber, which was best-placed to advise her, and hence
the Secretary-General, on the real conflict that would occur with Ms Le Fraper du Hellen’s
appointment.
107.

In the circumstances, namely the potentially deleterious effect on the rights of the Accused

to a fair trial, it is self-evident that the President should have consulted the Trial Chamber on the
appointment before it was made. Had it been so consulted, the Trial Chamber could have pointed
to some of the pertinent considerations raised in this declaration, so as to allow the appointing
authority to consider them. Regrettably, neither the Council nor Trial Chamber was either
consulted or informed.
108.

Had the President consulted me I would have strongly counselled her to advise the

Secretary-General that the appointment was unwise and that it could embarrass the Special
Tribunal, the United Nations and his own office. I have no doubt that the Council of Judges would
have advised her in similar terms; it could not have done otherwise.
109.

Further, had I been aware that the Secretary-General had consulted the President before he

made the appointment, and that she had not consulted me in my capacity as a member of the
Council of Judges, I would have separately written to the Secretary-General pointing out the
concerns that I have identified in this declaration. He would then have received the information
and advice necessary to make an informed decision as to whether he should follow the selection

[Footnote 31] United Kingdom, House of Lords, A (FC) v. Secretary of State for the Home Department [2005]
UKHL 71, 8 December 2005, paras 34, 51, 59, 88, 120, 161.
58
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panel’s recommendation to appoint Ms Le Fraper du Hellen to the position. However, as the
Council of Judges was kept in the dark, such a course was impossible.
110.

It follows from the President’s breach of Rule 37 (B) that the appointment process was

irregular and legally flawed. The Secretary-General cannot have received proper advice on all
relevant aspects of Ms Le Fraper du Hellen’s appointment.
111.

The Secretary-General acted, as is normal, on the advice of the selection panel that had

interviewed the candidates for the post. However, as he was uninformed of some major issues
concerning this candidate, he could not consider relevant factors that, as the decision-maker, he
should have considered. These were: Ms Le Fraper du Hellen’s conflict of roles in acting as both
Defence counsel and the statutory monitor of Defence counsels’ conduct in the same case (and
potentially on appeal), Ms Le Fraper’s professional conduct during Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra case, and the potential conflict she had in relation to the connected case of STL18-10 of Prosecutor v. Ayyash. Without this information the Secretary-General could not make an
informed decision.

4.
112.

The need for judicial intervention during the proceedings

Ms Le Fraper du Hellen, in her submissions to the Trial Chamber, insisted that the matter

was out of the Trial Chamber’s hands as she had been appointed by the Secretary-General of the
United Nations to the post, essentially in good faith. Further, according to these submissions, she
alone was responsible for all decisions relating to the effectiveness of the legal representation of
the Accused.
113.

No issue is taken here with the proposition that she was appointed by the Secretary-General

of the United Nations to the post in good faith. However, for two essential reasons her views are
legally misconceived.
114.

The first is that the identity of the appointing authority is generally an irrelevant

consideration in determining whether the appointee has a conflict of issue or role. The conflict
here exists independently of the appointing authority. 59 The problem at hand is that Ms Le Fraper

59

It is of course recognised that an appointing authority could in some circumstances have a conflict in making certain
appointments, either of a post or a person, such as an appointing authority choosing a favoured individual to inquire
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du Hellen’s appointment to this particular position thrust her into an immediate conflict of interest
vis-à-vis the legal representation of the Accused in the Ayyash, Merhi, Oneissi and Sabra case and
her statutory duty to monitor its effectiveness.
115.

Secondly, as emphasised above, the Trial Chamber is mandated by Article 16 of the Special

Tribunal’s Statute to ensure that the Accused receive a fair trial, a vital component of which is
having the effective legal representation of the Accused properly monitored. Ms Le Fraper du
Hellen’s apparent belief to the contrary is legally wrong.
116.

The Special Tribunal’s Head of the Defence Office has an important and specified statutory

role in this, but whatever she does in this respect is subject to a chamber’s ultimate oversight. Ms
Le Fraper du Hellen is neither the sole, nor final, arbiter of whether the Accused are effectively
represented—as is clear from the abundance of international human rights case law on this point,
as referred to above.
117.

In international criminal law proceedings, such as at the ICTY, Trial Chambers have

intervened in the interests of justice in relation to issues of the effectiveness of Defence
representation of accused persons.60 It is indeed surprising, if not unsettling, that the Head of the
Defence Office was unaware that courts have an overriding duty to ensure that accused persons
have effective legal representation.
118.

Regrettably, Ms Le Fraper du Hellen’s views on this endanger the rights of an accused

person to receive a fair trial. They are at odds with her independent statutory role under Article 13
(2) of the Statute which requires her to ‘protect the rights of the defence’, namely, of suspects and
accused persons.

into the authority’s own alleged wrongdoing. This appears to have occurred here with Ms Le Fraper du Hellen
nominating an independent counsel to monitor, if necessary, the effective legal representation of Mr Merhi.
60
For example, ICTY, Prosecutor v. Kunarac, Kovač and Vuković, IT-96-23 & 23/1, Decision on the Request of the
Accused Radomir Kovač to Allow Mr Milan Vujin to Appear as Co-Counsel Acting Pro Bono, 14 March 2000, para.
9. Mr Vujin was a defence lawyer who had appeared for a former accused. But he himself had been convicted of

contempt before the Tribunal in relation to that representation, and at that time his case was under appeal. Mr Kovač’s
lawyers sought the Trial Chamber’s permission to permit Mr Vujin to appear as ‘pro-bono counsel’ pending resolution
of his appeal against conviction. The Trial Chamber refused, finding, at para. 13, ‘The Trial Chamber considers the
inherent power by necessity to include the power to refuse audience to counsel, notwithstanding that he may be
otherwise qualified’.
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119.

The Prosecution’s and Ayyash Defence’s submissions that judicial interference at the stage

was not warranted as no material prejudice had then occurred did not fully address the matter. This
was because in its deliberations on the charges the Trial Chamber may have had to consider
whether any of the Accused suffered material prejudice as a result of Ms Le Fraper du Hellen’s
occupying the role of Head of the Defence Office, despite this conflict of interest. Rule 57 (I)
makes it clear that the present situation should be avoided.
120.

Moreover, another important consideration is that the proceedings have been conducted in

absentia and those representing the Accused do not have the benefit of instructions from those
they represent. The Accused may not currently be in a position to make informed decisions about
the quality of their representation, nor protest, as some have at, for example, the International
Criminal Tribunal for Rwanda (ICTR) and the ICTY, that their representation is less than
adequate.61
121.

Furthermore, it is established international criminal law procedural case law that counsel

enjoy the presumption of competence. This is premised on guarantees that assigned counsel have
the requisite professional qualifications and meet the formal requirements as set out in the various
international criminal courts’ and tribunals’ rules of procedure and evidence and internal directives
on the assignment of defence counsel. This presumption places the burden on the accused to draw
the Trial Chamber’s attention to any infringement to his or her right to assistance of counsel unless
‘counsel’s incompetence was so manifest as to oblige the Trial Chamber to act’. 62 This is not going
to occur when Defence counsel are acting for accused persons who are being tried in absentia. In

61
For example, ICTR, Nahimana, Barayagwiza and Ngeze v. Prosecutor, ICTR-99-52-A, Judgment, 28 November
2007, paras 130-192; ICTY, Prosecutor v. Krajišnik, IT-00-39-A, Judgment, 17 March 2009, paras 38-72. Before
dismissing points raised on appeal regarding ineffective representation by counsel, both Appeals Chambers scrutinised
the alleged failures and incompetence of defence counsel, and any alleged failure from the Trial Chambers to
intervene; ICTY, Prosecutor v. Blagojević, IT-02-60-AR73.4, Decision on Appeal by Vidoje Blagojević to Replace
his Defence Team, 15 September 2003, upholding the Trial Chamber’s decision in Prosecutor v. Blagojević & Jokić,
IT-02-60-T, Decision on Independent Counsel for Vidoje Blagojević’s Motion to Instruct the Registrar to Appoint
new Lead and Co-Counsel, 3 July 2003, refusing the Accused’s application to replace his entire (assigned) defence
team on the basis of his lack of trust in its members and a breakdown in communications between lawyer and client.
62
Prosecutor v. Nahimana, Barayagwiza and Ngeze, ICTR-99-52-A, Judgment, 28 November 2007, para. 131;
Prosecutor v. Bikindi, ICTR-01-72-A, Judgment, 18 March 2010, paras 21-22; Prosecutor v. Akayesu, ICTR-96-4-A,
Judgment, paras 77-78; Prosecutor v. Krajišnik, IT-00-39-A, Judgment, 17 March 2009, para. 42. See also, ECtHR,
Kamasinski v. Austria, 9783/82, Judgment, 19 December 1989, para. 65.

Case No. STL-11-01/T/TC

2323 of 2642

18 August 2020

R334309

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

such a situation, it is especially important for the Trial Chamber to uphold the rights of those who
are not participating in the proceedings.
122.

To take this a step further—and only hypothetically to demonstrate the principle—had the

Trial Chamber convicted Mr Merhi and, on appeal new counsel are assigned to act in an appeal
against the conviction, counsel who appeared for Mr Merhi at trial could be obliged to provide
affidavits, or even testify, on appeal relating to their professional actions at trial. This is in fact
what occurred in the Krajišnik appeal at the ICTY, where amicus curiae counsel for the accused
raised appeal grounds that the ineffectiveness of counsel at trial, and by former counsel in the pretrial phase, had resulted in an unfair trial. This resulted in (former) lead counsel at trial having to
testify before the Appeals Chamber as to his own professional conduct and that of co-counsel
during trial, including providing internal defence documents. 63
123.

This is no mere hypothetical possibility. The Prosecution may appeal Mr Merhi’s acquittal

on all counts. The Trial Chamber has found, and it is noted, based substantially on Ms Le Fraper
du Hellen’s actions in providing the Prosecution with additional evidence against Mr Merhi, that
he was the single user of the mobile Purple 231. The Merhi Defence’s contention at trial was that
the Prosecution had not proved that Mr Merhi was using Purple 231. However, Ms Le Fraper du
Hellen’s professional conduct resulted in the Prosecution uncovering the additional evidence that
allowed the Trial Chamber to make a finding that was contrary to the Merhi Defence’s case, and
thus Mr Merhi’s personal interests, at trial.

5.
124.

The remedy

To minimise the risk that any prejudice would become material, all involved, and in

particular, a Trial Chamber as the ultimate guarantor of a fair trial, should have remedied the
situation. In this regard, Ms Le Fraper du Hellen’s involvement in the Ayyash, Merhi, Oneissi and
Sabra case should have been addressed, sooner rather than later, through delegation to her deputy
or to an alternative mechanism.
125.

There is no suggestion here that the Head of the Defence Office is actually biased or

unprofessional and the legal assumption that she professionally performs her functions is noted.

63

Prosecutor v. Krajišnik, IT-00-39-A, Judgment, 17 March 2009, paras 29-72.
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However, her current role and duties of oversight of the conduct of the defence in the Ayyash,
Merhi, Oneissi and Sabra case cannot be satisfactorily executed given her prior role in the same
proceedings. This would apply in the event of any appellate proceedings after the judgment.
Furthermore, no suggestion is made here that Mr Aouini, the lead counsel for Mr Merhi, has not
at all times acted properly and professionally in representing Mr Merhi.
126.

The Special Tribunal’s Statute and Rules lack a regulatory framework to deal with

situations of conflicts of interest such as these relating to the Head of the Defence Office in relation
to oversight of the defence of Mr Merhi. In light of this, internal efforts have been undertaken to
amend the Rules to provide a statutory solution.
127.

However, in the absence of any such Rule amendment over the last two years, the difficulty

is finding a solution which permits the Head of the Defence Office to legally delegate her functions
outside of the Defence Office. Delegating her powers to her deputy in respect of the monitoring of
the representation of Mr Ayyash, Mr Oneissi and Mr Sabra is legally permissible, and to avoid the
continuation of the conflict identified above, she must do this without further delay.
128.

The problematic aspect is delegating her powers in respect of the Merhi Defence to

someone outside of the Defence Office. The Rules do not provide a mechanism that permits her to
delegate her essential decision-making powers elsewhere. Ms le Fraper du Hellen suggests that
she has the authority to delegate her functions outside of the Defence Office on the basis of Article
27 of the Directive on the Appointment and Assignment of Defence Counsel.
129.

On this point, she is also legally mistaken. Article 27 of the Directive on the Appointment

and Assignment of Defence Counsel addresses the inspection and examination of counsel’s work
product. It does not, and legally cannot, delegate or abrogate the Head of the Defence Office’s
statutory decision-making powers such as, under Rule 57 (H) (ii) and (iii), to make representations
to a chamber to remove counsel or to initiate disciplinary proceedings against them.
130.

These are decision-making powers entrusted by the Rules to the Head of the Defence

Office. They cannot be delegated to someone outside her Office. Similarly, the Special Tribunal’s
other statutory office-holders cannot unilaterally delegate their functions to outsiders. The
Prosecutor cannot withdraw and put an outsider in his place. A Judge cannot stand aside and select
an external legal consultant to take his or her place on the bench.
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131.

In fact, Rule 60 bis (E) (ii) in the context of a contempt investigation or prosecution,64

demonstrates that the involvement of an external entity must be judicially sanctioned.
132.

The Head of the Defence Office may delegate matters to her deputy where there is no

conflict of interest but absent express statutory authorisation she may not delegate her statutory
role to an outsider. And, as Ms Le Fraper du Hellen has recognised herself, she cannot delegate
such matters to her deputy as this would place Ms Uñac in the professionally untenable position
of having to monitor her superior’s professional competence.
133.

The Trial Chamber in exercising its duty to ensure a fair trial cannot wait if and until a

regulatory framework is put in place through an amendment of the Rules. This is why I have
written this declaration in the absence of a formal order to this effect from the Trial Chamber.
134.

In principle, as I stated in my correspondence with Ms Le Fraper du Hellen, an independent

alternative mechanism that could address all aspects that fall into the ambit of the conflict of
interest identified by the Trial Chamber could have cured its concerns. These were expressed in
the Trial Chamber’s correspondence with her.
135.

Ms Le Fraper du Hellen, however, has stated that she would appoint an independent

consultant herself, and apparently has done so. The Head of the Defence Office must act
professionally and independently, but the very nature of a recusal due to a conflict of interest means
that the recused person cannot choose their own replacement. Rule 57 (H) contains serious
sanctions that may be taken against Defence counsel. Ms Le Fraper du Hellen cannot choose the
person who could judge her professional conduct as counsel and make recommendations to her as
to what she should do about her own conduct. This raises an actual conflict of interest.
136.

In comparison, under Rule 60 bis (E) (ii) in a contempt investigation or prosecution—

which the Prosecutor would normally undertake—if he has a conflict of interest, the Registrar
rather than the Prosecutor selects amicus curiae to take the Prosecutor’s role. In light of this, and

64
Rule 60bis ‘Contempt and Obstruction of Justice’ in paragraph (E) (ii) states that ‘When the Contempt Judge has
reason to believe that a person may be in contempt of the Tribunal, he may where the Prosecutor indicates a preference
not to investigate the matter or submit an indictment himself, or where in the view of the Contempt Judge, the
Prosecutor has a conflict of interest with respect to the relevant conduct, direct the Registrar to appoint an amicus
curiae to investigate the matter and report back to the Contempt Judge as to whether there are sufficient grounds for
instigating contempt proceedings’.
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in an effort to avoid any tainting of the Accused’s fair trial rights, Ms Le Fraper du Hellen cannot
herself choose any independent consultant who is to have a role in the oversight of the defence of
Mr Merhi. But this is what she appears to have done.
137.

Most crucially, as is noted above, Ms Le Fraper du Hellen, recognizing the existence of

her own actual conflict of interest, proposed to delegate her non-delegable statutory powers to an
outsider. But even if it were legally permissible, which it is not, it would leave a reporting lacuna.
138.

The independent consultant would have no-one to report to. They cannot report to Ms Uñac

given that legally contractually she cannot supervise her own supervisor’s professional conduct.
And they cannot report to Ms Le Fraper du Hellen herself because of her own conflict, although
this is what she says that she is putting into effect. On both levels the proposal is thus legally and
practically unworkable.
139.

In conclusion, Ms Le Fraper du Hellen’s proposal was legally impermissible but further,

even if it were permitted, it would not cure the conflict of interest. If she cannot recognise the
inherent conflict of interest and take appropriate action, and the Rules do not (currently) allow a
delegation of her functions outside of her office, the only satisfactory solution to the problem is
intervention by a chamber in the interests of justice.
140.

The Trial Chamber, in my view, should have intervened in the interests of justice to ensure

that the Accused continued to have a fair trial, especially in circumstances in which the Accused
were not participating in the trial and cannot monitor the effectiveness of their legal representation
in absentia. As noted in the introduction above, I sincerely regret that this did not occur.
141.

The Head of the Defence Office must delegate her duties under Rule 57 to her deputy in

respect of the defence of Mr Ayyash, Mr Oneissi and Mr Sabra.
142.

Ms Le Fraper du Hellen cannot continue to have a monitoring or oversight role in respect

of the Merhi Defence at any stage of the proceedings. Therefore, in respect of her duties under the
Rule in respect of his defence, the Registrar must appoint independent amicus curiae who can
report directly to the appropriate chamber if and when required on any matter related to the conduct
of the Merhi Defence as it concerns the trial.
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143.

It would be acceptable for the Registrar to choose counsel from the list of counsel

maintained by the Defence Office under Rule 59 (B).

6.
144.

Possible conflict of roles in STL-18-10, Prosecutor v. Ayyash

The identified conflict of interest does not only affect Ms Le Fraper du Hellen’s role in

defence matters related to the conduct of the Ayyash, Merhi, Oneissi and Sabra proceedings.
145.

Another issue is the possibility of conflict in relation to her duties with respect to the

monitoring of Defence counsel in the connected case of STL-18-10, Prosecutor v. Ayyash. One of
the named victims in that case is Mr Marwan Hamade, who was the subject of an attack against
him, on 1 October 2004 in Beirut. He is named in all five counts of the indictment in that case.65
Salim Jamil Ayyash, the former Accused Mustafa Amine Badreddine, and unnamed others are
alleged to have been responsible for Mr Hamade’s attempted murder and the murder of his
bodyguard.
146.

Mr Hamade testified in the Ayyash, (Badreddine), Merhi, Sabra and Oneissi trial for eight

days, on 17 to 20 November, and 8 to 11 December 2014. The Trial Chamber heard evidence of
the attack on him, and he gave extensive political and background evidence that is
comprehensively referenced in the judgment. However, on 13 November 2014, just before he was
due to testify, the Prosecution sought a ruling from the Trial Chamber in relation to the opposition
of the Defence of all (then) five Accused to the Prosecution calling Mr Hamade to testify on any
political matters, and it leading related evidence.
147.

The Trial Chamber heard detailed submissions from the Prosecution and counsel for the

five Accused that day and the next. Ms Le Fraper du Hellen herself made submissions on behalf
of the Merhi Defence, opposing Mr Hamade’s evidence.66 Mr Roux, as the Head of the Defence
Office, was also present in the court.
148.

When Mr Hamade appeared for questioning in court the following week, Ms Le Fraper du

Hellen was present in court on each of the four days of his evidence in chief, representing Mr

65
66

STL-18-10/I/PTJ, Prosecutor v. Ayyash, F0012, Public Redacted Indictment, 14 June 2019.
T. 13 November 2014, pp 92-100.
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Merhi.67 She was not present when Mr Hamade returned for Defence cross-examination in
December 2014 and counsel for Mr Merhi did not cross-examine him.
149.

This illustrates that the role of the Head of the Defence Office in both cases is so

intertwined that the conflict of roles is not confined to the present case. In case STL-18-10, Ms Le
Fraper du Hellen is also monitoring the conduct of counsel she has appointed to represent Mr
Ayyash in a second trial, including lead counsel, Mr Emile Aoun, with whom she made joint
strategic litigation decisions throughout the Ayyash, Merhi, Oneissi and Sabra trial. These include,
on 13 November 2014, in opposing Mr Hamade’s testimony.

F.

Head of the Defence Office—and Deputy Head of the Defence
Office—disobeying two Trial Chamber orders, sixteen times

150.

Also of serious concern here is that Ms Le Fraper du Hellen, in her capacity as the Head of

the Defence Office, disregarded the Trial Chamber’s explicit orders—between 30 September and
20 December 2019—in sixteen different filings she personally signed.
151.

On 20 September 2019, after reviewing how many filings and decisions in the case

remained confidential, the Trial Chamber issued a ‘Decision and orders relating to the Public
nature of the proceedings and reclassifying filings from “Confidential” To “Public”’. 68
152.

Because of the obvious conflict of roles and interest between Ms Le Fraper du Hellen’s

former and current roles, the Trial Chamber specifically ordered her Deputy Head of the Defence
Office to review some relevant confidential filings, including those filed by the Defence of the
former Accused, Mustafa Amine Badreddine.
153.

The order was for Ms Uñac, as the Deputy Head of the Defence Office, to either

immediately (a) file public redacted versions or (b) seek their reclassification as ‘public’. 69
154.

The Trial Chamber put the Deputy Head of the Defence Office’s name, in lieu of that of

Ms Le Fraper du Hellen, on the coversheet of the order. This, additionally, signified that it was

67

Mr Roux was also present on 17 and 20 November 2014.
F3777, Decision and Orders Relating to the Public Nature of the Proceedings and Reclassifying Filings from
‘Confidential’ to ‘Public’, 20 September 2019.
69
Decision and orders regarding confidentiality of filings, para. 12.
68
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addressed to the Deputy, rather than the official who had the conflict of interest. In the decision
and order, the Trial Chamber held:
So far as the Trial Chamber can ascertain, only a small number of its decisions and orders
remain ‘confidential’, and it is currently reviewing the extent of any necessary redactions
to these.
The Trial Chamber notes with concern that, in respect of a number of these, it ordered the
Parties to file public redacted versions or to have them reclassified, but this has not yet
occurred, and without explanation. As for the Badreddine Defence filings, the Trial
Chamber on 29 July, 31 October and 25 November 2016 ordered the former Head of
Defence Office (Mr François Roux) to file public redacted versions of specified
confidential filings—or have them reclassified as “public”. But more than three years have
passed in respect of the first order, and almost three in respect of the other two, without
this occurring. This is inexplicable.
The Trial Chamber therefore orders the Parties, the Legal Representatives of Victims, the
Registrar, and the Deputy Head of Defence Office to review the relevant confidential filings
and to either immediately (a) file public redacted versions or (b) seek their reclassification
as ‘public’. This must be done by Friday 4 October 2019.
Finally, the Trial Chamber orders the Parties, the Deputy Head of Defence Office, the Legal
Representatives of Victims and the Registrar to provide a progress report to the Trial
Chamber by Friday 4 October 2019 in relation to this decision and order, providing
reasons in respect of each remaining confidential filing as to why it is still classified as
‘confidential’ and what steps, if any, have been taken to have it reclassified or redacted. 70
(italics added)

155.

Ms Le Fraper du Hellen, however, responded to this explicit order by simply ignoring it—

as indeed did her Deputy—and filing and signing it herself in direct contravention of the Trial
Chamber’s explicit order. She did this on the following thirteen occasions, namely:

70

Decision and orders regarding confidentiality of filings, paras 9, 11-13.
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•

30 September 2019—the Head of the Defence Office submitted a public redacted version
of a previous confidential filing;71

•

1 October 2019—the Head of the Defence Office sought reclassification of two filings; 72

•

2 October 2019—the Head of the Defence Office submitted a public redacted version of a
previous confidential filing; 73

•

2 October 2019—the Head of the Defence Office submitted a public redacted version of a
previous confidential filing; 74

•

3 October 2019—the Head of the Defence Office submitted a public redacted version of a
previous confidential filing; 75

•

3 October 2019—the Head of the Defence Office submitted a public redacted version of a
previous confidential filing; 76

•

3 October 2019—the Head of the Defence Office submitted a public redacted version of a
previous confidential filing; 77

•

4 October 2019—the Head of the Defence Office sought reclassification of one filing; 78

F2439, Notification du dépôt de la version publique expurgée des « Observations du Bureau de la Défense suite à
l’ordonnance « Requesting submissions on access to private or closed session proceedings from outside the courtroom
» en date du 29 Janvier 2016 », datées du 5 février 2016, 30 September 2019.
72
F3779, Motion for reclassification, 1 October 2019.
73
F2162, Notification du dépôt de la version publique expurgée du document intitulé «Badreddine Defence
Consolidated Response to six Prosecution Motions for Admission of Call Sequence Tables and Related Statements»,
daté du 1er septembre 2015, 2 October 2019.
74
F2530, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Response to
Prosecution Rule 154 Motion for the Admission of Passport Applications », daté du 31 mars 2016, 2 October 2019.
75
F2191, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Defence Response
to the “Prosecution Motion for the Admission of Call Sequence Tables Related to the Movements of Rafik Hariri and
Related Events” », daté du 10 septembre 2015, 3 October 2019.
76
F2333, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Defence Response
to "Prosecution Motion for Video-conference Link Testimony for PRH009 and PRH078”», daté du 24 novembre 2015,
3 October 2019.
77
F2355, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Defence Response
to “Prosecution Motion to add PRH705 to its Witness List”», daté du 2 décembre 2015, 3 October 2019.
78
F3785, Motion for Reclassification, 4 October 2019.
71
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•

17 October 2019—the Head of the Defence Office submitted a public redacted version of
a previous confidential filing;79

•

22 October 2019—the Head of the Defence Office submitted a public redacted version of
a previous confidential filing;80

•

31 October 2019—the Head of the Defence Office submitted a public redacted version of
a previous confidential filing;81

•

11 December 2019—the Head of the Defence Office submitted a public redacted version
of a previous confidential filing;82 and

•

20 December 2019—the Head of the Defence Office submitted a public redacted version
of a previous confidential filing.83

156.

The order could not have been clearer: the Deputy Head of Defence Office was ordered to

review the relevant confidential filings and to either immediately (a) file public redacted versions
or (b) seek their reclassification as ‘public’.
157.

On 12 December 2019, the Trial Chamber issued further ‘Orders regarding declassification

of exhibits’. In this order, the Trial Chamber directed the Parties and Legal Representatives of
Victims to review all exhibits tendered during the proceedings to identify those that must remain
confidential and those that could be made public or done so with redactions, and to file an update
report.84

79
F2237, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Defence Response
to “Prosecution Motion for Protective Measures for [REDACTED]”», daté du 1 octobre 2015, 17 October 2019.
80
F2351, Notification du dépôt de la version publique expurgée du document intitulé «Confidential Badreddine
Defence Response to “Prosecution Motion to Add PRH707 to its Witness List”», daté du 2 décembre 2015, 22 October
2019.
81
F2411, Notification du dépôt de la version publique expurgée des « Observations du Chef du Bureau de la Défense
au soutien de la requête de la Défense de M. Oneissi aux fins de reconsidération de la décision de la Chambre en date
du 20 janvier », datées du 21 janvier 2016, 31 October 2019.
82
F2240, Notification du dépôt de la version publique expurgée du document intitulé « Badreddine Defence Notice of
Reclassification of its Response to the “Prosecution Motion for Protective Measures for Witness [Redacted]” », daté
du 2 octobre 2015, 11 December 2019.
83
F2338, Notification du dépôt de la version publique expurgée du document intitulé “Badreddine Defence Response
to “Prosecution Motion to Add [Redacted] to its Witness List””, daté du 26 novembre 2015, 20 December 2019.
84
F3802, Orders Regarding Declassification of Exhibits, 12 December 2019, para. 4.

Case No. STL-11-01/T/TC

2332 of 2642

18 August 2020

R334318

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

158.

In respect of exhibits tendered by the Badreddine Defence, the Trial Chamber ordered that:
As before, the Trial Chamber orders the Deputy Head of Defence Office to proceed in the
same way with respect to exhibits tendered by the Badreddine Defence.85 (italics added)

159.

As was the case with the decision and order of 20 September 2019, the Trial Chamber

placed the name of the Deputy, and not the Head of the Defence Office, on the order’s coversheet.
Ms Le Fraper du Hellen again ignored the Trial Chamber’s explicit order and filed the report
herself on 17 December 2019.86
160.

Ms Le Fraper du Hellen’s disregard of the Trial Chamber’s orders—and it would appear

her Deputy’s—was deliberate. In the two progress reports that Ms Le Fraper du Hellen filed on 4
October 2019, she directly quoted the Trial Chamber’s orders to her Deputy. In identical footnotes
in these reports, she stated:
As she did previously, the Deputy Head of Defence Office referred the matter to the Head
of Defence Office. See, for illustrative purposes, the email from the Deputy Head of
Defence Office to the Legal Officer of the Trial Chamber of 24 October 2018 by way of
which she requested the Legal Officer to inform the Trial Chamber that its email of 23
October 2018 had been transmitted to the Head of Defence Office.87

161.

The Special Tribunal’s Rules of Procedure of Evidence, its Staff Rules and its Codes of

Conduct all apply to the Head of the Defence Office and her Deputy. Neither Ms Le Fraper du
Hellen nor Ms Uñac asked the Trial Chamber to reconsider its orders directed to the Deputy Head
of the Defence Office. Neither explained why they were disregarding judicial orders.
162.

Disobeying a judicial order is a serious matter in any jurisdiction, national or international,

and penalties may apply. It is difficult to imagine that conduct in disobeying a lawful court order
some sixteen times without a justifiable reason, in a national jurisdiction, would be ignored. There
is no reason in principle why the Special Tribunal’s chambers should ignore this disobedience of

85

Orders regarding declassification of exhibits, para. 6.
F3809, Rapport relatif aux pièces déposées par l’équipe de Défense de M. Badreddine dans le cadre du procès,
conformément à l’Ordonnance de la Chambre de première instance du 12 décembre 2019, 17 December 2019.
87
F3791, Report regarding documents filed by the Defence Office in the trial, submitted in accordance with the Trial
Chamber’s Order of 20 September 2019, 4 October 2019, fn. 3; F3792, Defence Office Report Regarding the
Confidential Exhibits and Documents Filed by the Badreddine Defence Team in the Trial, submitted in Accordance
with the Trial Chamber’s Order of 20 September 2019, 4 October 2019, fn. 2.
86
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its orders, and by staff members and counsel who are subject to its statutory and internal
regulations.
163.

Rule 60 provides for ‘Misconduct of Counsel or other Persons Appearing before the

Tribunal’ and provides that:
(A) If a Judge or Chamber finds that counsel or anyone appearing in proceedings before the
Tribunal is offensive, abusive or obstructing the proper conduct of the proceedings, or is
negligent, or otherwise fails to meet the acceptable standards of professional competence
and/or ethics in the performance of his duties, the Judge or Chamber may, after giving them
the opportunity to be heard:
(i)

issue a formal warning;

(ii)

defer, suspend, or refuse audience to them; or

(iii)

determine that they are no longer eligible to represent a suspect or an accused
before the Tribunal, a victim participating in the proceedings, or to appear before
the Tribunal.

164.

Further, Rule 60 bis (A) under the heading ‘Contempt and Obstruction of Justice’ provides:
The Tribunal, in the exercise of its inherent power, may hold in contempt those who
knowingly and wilfully interfere with its administration of justice, upon assertion of the
Tribunal’s jurisdiction according to the Statute.

165.

The Special Tribunal’s Staff Regulations and Staff Rules govern the conduct of staff

members. The Head of the Defence Office, although appointed by the Secretary-General, and like
the Prosecutor, is a Special Tribunal staff member. So is the Deputy Head. The relevant rules
provide that:
A failure to ‘observe the standards of conduct expected of an international civil servant,
may amount to unsatisfactory conduct’ and disciplinary proceedings. 88

88

Rule 110.1 (a) ‘Alleged Misconduct’.
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It also provides under ‘Conflict of interest’ that:
(v) Staff members shall abstain from any conduct which may be directly or indirectly in
conflict with the discharge of their official duties.

166.

The conduct of counsel who appear before the Special Tribunal is governed by ‘A Code of

Professional Conduct for Counsel Appearing Before the Tribunal’, and the ‘Code of Professional
Conduct for Defence Counsel and Legal Representatives of Victims appearing before the Special
Tribunal for Lebanon’. The Head of the Defence Office has a right of audience in proceedings and
that Code applies to her. That general code which applies to all counsel, under the heading
‘Professional Conduct’, states that:
1

Counsel shall, within his or her respective role in proceedings:
a. conduct himself or herself professionally and in accordance with the law, rules
and ethics of the legal profession;

Article 17, ‘Professional misconduct’, in the Code of Conduct for Defence Counsel, provides
that:
Counsel commits professional misconduct in particular when he:
(i) violates or attempts to violate any provisions of the Statute, the Rules, the Defence or
Victims’ Directive as appropriate, the Joint Code or this Code, imposing an ethical or
professional duty on Counsel.

167.

Ms Le Fraper du Hellen obviously disagreed with the Trial Chamber’s expressed view, in

applying long settled law and international human rights principles that she had a conflict of
interest and roles between her former and current roles. She refused to implement the Trial
Chamber’s proposed solution, stating that she disagreed with it.
168.

Mere disagreement with a court order provides insufficient justification to ignore or to

deliberately flout one. Doing so attacks the rule of law and foundations of justice. This is
aggravated when an advocate appearing before a court, who is bound by professional codes—
national and international—does so, and repeatedly and without explanation or excuse. The
appropriate course is to appeal a court order, or to seek its reconsideration, rather than to ignore it.
Ms Le Fraper du Hellen is not above the law.
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169.

In the circumstances outlined above, namely, what appears to be a wilful disregard of two

Trial Chamber orders, and in sixteen separate filings, an appropriate measure would be to invoke
Rule 60 (A) and to direct the Head of the Defence Office, and her Deputy, to show cause as to why
they should not be formally warned or excluded from the proceedings under sub-headings (i) and
(ii). I have seriously considered whether this should be done, although other options, as outlined
above, are also available.
170.

Finally, this declaration should be sent directly to the UN Secretary-General.

DECLARATIONS
FOR THESE REASONS, I MAKE THE FOLLOWING DECLARATIONS:
1) THE HEAD OF THE DEFENCE OFFICE, Ms Le Fraper du Hellen, has an irresolvable
conflict of interest in her dual roles as former co-counsel for Hassan Habib Merhi, and her
current role in monitoring the conduct of Defence counsel in the same case under Rule 57 (G);
2) THE EFFECTIVE LEGAL REPRESENTATION OF THE ACCUSED, HASSAN

HABIB MERHI has been jeopardised by the Head of the Defence Office’s appointment to
that position;
3) THE HEAD OF THE DEFENCE OFFICE must delegate her duties under Rule 57 (G) and
(H) in relation to the conduct of the defence of Salim Jamil Ayyash, Hussein Hassan Oneissi
and Assad Hassan Sabra to the Deputy Head of the Defence Office;
4) THE REGISTRAR should appoint amicus curiae to report to the relevant chamber, when and
if necessary, on any matters relating to the conduct of the defence of Hassan Habib Merhi
under Rule 57;
5) THE HEAD OF THE DEFENCE OFFICE’S conflict of roles potentially extends to her role
in monitoring the performance of Defence counsel in the case of STL-18-10, Prosecutor v.
Salim Jamil Ayyash;
6) THE APPOINTMENT OF THE HEAD OF THE DEFENCE OFFICE was irregular and
legally flawed by virtue of the failure of the President of the Special Tribunal to consult the
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Council of Judges on such an issue, as is mandated by Rule 37 (B), and thus to provide the
Secretary-General with its advice; and
7) THE SECRETRARY-GENERAL OF THE UNITED NATIONS was not properly
informed of the conflict of roles in appointing Ms Le Fraper du Hellen to the position of Head
of the Defence Office.

Judge David Re
Presiding Judge
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XVIII.

SEPARATE OPINION OF JUDGE JANET
NOSWORTHY
A.

1.

Introduction

As the Trial Chamber delivers its Judgment, I am fully appreciative of the enormous

privilege which has been accorded to me, as a member of the Trial Chamber in this historic matter.
The first terrorism case within more recent international criminal history. This extraordinary case
being completed in most extraordinary times has yielded many new, divers and profound issues
for determination by Special Tribunal judges at every level—challenges to jurisdiction, trial
in absentia, cell site and telecommunications evidence. These matters are of great interest, to not
only the Lebanese community but those in the sphere of international criminal law as also the
wider international and diplomatic community.
2.

I am hugely aware that the process is not about me the Judge, but the delivery of Justice

consistent with human rights standards.
3.

I write this, my Opinion, in view of certain differences which separate me from my learned

brother and sister, Judges Re and Braidy, on a number of issues and conclusions drawn. In some
instances my own views and how the matter at hand should be resolved, will or might not always
ultimately affect the determination of guilt, so much as the reasoning and route which led to and
affected material findings of fact and law which instruct and inform judicial assessment and
determination.
4.

I provide in this Opinion my views on a number of matters relating to the law applicable

in the Special Tribunal. These matters particularly concern one of the substantive crimes charged
in the present case, terrorism under Article 314 of the Lebanese Criminal Code, and one of the
charged modes of individual criminal responsibility, namely accomplice liability (or complicity).
I will begin by setting out the principles that I consider to govern the exercise of statutory
interpretation both generally and in this Tribunal specifically, in section B below.
5.

As I explain below, the interpretation of Article 314 of the Lebanese Criminal Code raises

the issue of whether customary international law could have been properly used by the Trial
Chamber to inform its application and therefore interpretation in the present case. While I agree—
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erring on the side of judicial caution—with my learned colleagues that a definition of terrorism
has not yet crystallised under customary international law, I am of the view that, had such a
definition crystallised, it would have been proper to use it to inform the Trial Chamber’s
interpretation of Article 314.1 I will therefore also set out in section B the definition of customary
international law, the use of customary international law by domestic courts, its use by other
international criminal courts and tribunals, and the processes or methodologies which these courts
have used to determine whether a rule of customary international law has come into existence or
emerged. I will then go on to discuss in section C the crime of terrorism, as applicable in the
Special Tribunal, specifically.
6.

Finally, in section D, I will address three matters relating to complicity: the interpretation

of Article 3 (1) (a) of the Statute of the Special Tribunal; the precise scope of the concept of
complicity under Lebanese law; and the power of the Trial Chamber to convict an Accused for the
lesser offence defined in Article 222 of the Lebanese Criminal Code.

B.
7.

The interpretative framework

The Appeals Chamber set out, in its first interlocutory decision on the applicable law, in a

fairly comprehensive manner its general approach to interpretation, before proceeding to the
specific application of this framework while addressing preliminary questions posed by the STL’s
Pre-Trial Judge, in exercise of one of his special powers under Rule 68 (G) of the Rules and
Procedure and Evidence, in order to assist in confirmation of the indictment, as set out below. The
questions relevant to this discussion are set out elsewhere in my Opinion.
8.

While my learned colleagues engage with the application of these interpretative

parameters, I consider that a clearer general position would assist the subsequent more specific
assessments and approaches to interpretation. Further, I wish to address a number of material
interpretative methods and findings made in the Judgment, not all of which I am fully in
accordance with. Therefore I consider it necessary to examine a Judge’s duty to interpret the law,
general applicable principles of interpretation as well as specific issues of interpretation which
arose during the course of the case.

1

See section C (4) below.
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9.

It was in this context that the Appeals Chamber, pursuant to Article 176 bis issued its first

interlocutory decision on the above and other questions.

1.
10.

Judges’ duty to interpret

Like the Appeals Chamber, I consider that judicial interpretation is an exercise that is

always required when considering the operation of any legal rule.2 This involves a ‘process of
bringing clarity to the law through interpretation’, which ‘is an ordinary, vital core function of the
judiciary.’3 Judicial ‘interpreters’ have an abiding duty, ‘as far as practicable to give consistency,
homogeneity and due weighting to the different elements of a diverging or heterogeneous set of
provisions’.4 Further, I unreservedly concur in the view of the Appeals Chamber that in
contemporary times the ancient legal maxim, in claris not fit interpratio (when the text is clear
there is no need for interpretation) is no longer du jour and that for modern day judges it is no
longer acceptable interpretative protocol. It undermines the value and importance of the words
themselves and the nuances and layers properly within the interpretation process.
11.

Consideration has also been given to the fact that by contrast to the international arena

Lebanese law is more highly codified, however, from observation, the interpretative hands of
Lebanese Judges are not completely restrained, as a matter of law and practice. There is evidence
of continuous and vibrant interpretation of the law from courts and judges at every level of the
Judiciary. Of course, they are bound by interpretative rules such as ensuring that in the course of
interpretation they do not thereby create new law or engage and employ an interpretation or end
result which in not foreseeable to an Accused or prospective offender.

2.
12.

Principles of interpretation

I draw reference to certain common general principles of interpretation which, in my view,

govern the interpretation of both international and national laws; albeit with some variations. I
believe that the principle of legality or the nullum crimen sine lege principle, is applicable in two
respects, Firstly: the conduct charged must have been criminalised under national or international
law at the date that the offence was committed. This imports that if there is no criminalisation then

2

First interlocutory decision on applicable law, para. 19.
STL, Appeals Panel, Decision on Interlocutory Appeal Concerning Personal Jurisdiction in Contempt Proceedings,
23 January 2015, para. 61.
4
First interlocutory decision on applicable law, para. 23.
3
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the act is not prosecutable. No jurisdiction ratione materiae or subject matter jurisdiction may be
asserted in the circumstances. Secondly: The principle of nullum crimen sine lege frames judicial
interpretation and Judges must remain fully within the scope of this rule when called upon to
interpret the law. The Legality principle applies to the elements of crimes and modes of liability, 5
and is a rule of customary international law 6 requiring that the accused’s conduct was criminalised
under national or international law at the time of commission in terms which were foreseeable and
accessible. It is also accepted and codified in modern democratic states, including in Lebanon, as
a basic requirement of the rule of law.7 This rule is founded on the firm principle that it is for the
Legislature and not the court or judge to define a crime and prescribe its punishment.8 It has the
further extremely important purpose of protection of the Accused persons from arbitrary arrest,
detention, charge and conviction on a non-existent charge.
13.

I consider the position of the Appeals’ Chamber9 in first requiring engagement of the

teleological approach, is not entirely without merit, in that the intent of the Legislature will be a
measure again which to judge or determine whether the interpretation offends the principle of

Milutinović and others Appeal decision on challenging jurisdiction, paras. 37-38, paras. 39-40 (holding that legality
is not infringed for a mode of liability under international law as long as the same conduct was criminalised under
national law); Nuon Chea and Khieu Samphan Case 002/01 Appeal Judgement, 23 November 2016, para. 761;
Cassese 2009, pages 91-92; Gallant 2009, pages 357-358.
6
ICTY, Hadžihasanović and others, IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in
Relation to Command Responsibility, 16 July 2003 (‘Hadžihasanović and others Appeal decision on command
responsibility’), para. 55; Milutinović and others Appeal decision on challenging jurisdiction, para. 37-38, see also
paras 39-40. The principle appears in numerous international human rights instruments, including the ICCPR
(Article 15), the Arab Charter on Human Rights (Article 15), the American Convention on Human Rights (Article 9)
and the European Convention on Human Rights (Article 7).
7
STL, Decision on Motion Challenging Jurisdiction, 6 November 2014, para. 31. For the key Lebanese legislative
provisions on this issue, see the Judgment, Applicable law, para. 5919.
8
Delalić and others (Čelebići) Trial Judgment, para. 408.
9
The Appeals Chamber appears to find that the principle of legality should be applied after the operation of other
interpretative precepts. The Appeals Chamber considered that after the teleological exercise is exhausted, recourse
can be had to ‘the general principle of criminal law of favor rei (in favour of the accused)’ and ‘the principle of legality
(nullum crimen sine lege)’, stating that these ‘are general principles of law applicable in both the domestic and the
international legal contexts.’ First interlocutory decision on applicable law, para. 32. The Appeals Chamber does,
however, appear to accommodate a broader understanding of the principle of legality when it comes to appraising
domestic case law, see First interlocutory decision on applicable law, paras 114, 131-144, disposition, para. 3,
chapeau. The Appeals Chamber also makes clear elsewhere that the principle of favor rei is part of the broader
principle of legality, see STL, Decision on Interlocutory Appeal Concerning Personal Jurisdiction in Contempt
Proceedings, 2 October 2014 (‘Contempt personal jurisdiction decision’), para. 29 (As per the hierarchical structure
of Rule 3, only if these principles are not helpful or capable of resolving the ambiguity should one then turn to Rule 3
(B)—the interpretation which is more favourable to the accused taking into account the general principle of the nonretroactive application of criminal law (nullum crimen sine lege), a specific aspect of the principle of legality and
when in case of doubt, one should rule in favour the accused (in dubio pro reo or favor rei)).
5
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Legality or whether it does not. And strict interpretation itself must be viewed within that context
and that of Legislative will.
14.

On the matter of the prohibition of retroactive application of the law my colleagues opined

that where an offence is criminalised under Lebanese law at the date of the alleged offence (20042005), yet under current day international law the elements of aiding and abetting were more
favourable to the Accused then no issue of Legality could arise, with which I generally agree.10
However those cases must be distinguished from the instant case where the offence or modes of
liability existed under both national and international law at the date of commission of the offence.
Furthermore, where a law is enacted or is in existence there is a presumption of regularity unless
a challenge is made to the law for example by invoking the principle of nullum crimen sine lege.
Then the issue is not whether the existing law may be applied but whether the subsequent
interpretation of the law contravenes the principle of Legality, such as the rule of restrictive
interpretation also known as lex stricta.
15.

Significantly, for these purposes, whether the principle of Legality is employed without

first engaging teleological methods, or after, I consider it is imperative that it be viewed within the
context of contemporary human rights standards. I have to set out my understanding of how the
rule is applied and its scope within the contemporary context including the material date,
14 February 2005.
16.

Importantly as in relation to international instruments, including the Tribunal’s Statute

itself, I take the view, like the Appeals Chamber, that the framework interpretative precepts are
those out in the Vienna Convention. To the extent that the Majority disputes the application of
these principles to the Tribunal’s Statute,11 I disagree. While the Statute is not itself a treaty, it is
well-established that international criminal instruments may be considered with reference to these

10

Judgment, Applicable law, para. 5932.
The Majority states in the Judgment, Applicable law, para. 5969, that ‘The Special Tribunal’s Statute is not a treaty
but an annex to a Security Council resolution adopted pursuant to Chapter VII of the Charter of the United Nations.
However, the Appeals Chamber decided to apply international law on the interpretation of treaties to the Statute,
unless the applicable Lebanese law clearly provided otherwise.’ However, in its section setting out the interpretative
principles applicable, the Majority do not take a further view on the applicability of this framework.
11
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principles,12 including for interpretative guidance.13 There is arguably support for this position
within some international courts and international criminal law courts, while conceding that
equally some do not support this view. Closer, stronger and concrete support is found the Special
Tribunal’s Rules which make express reference to the Vienna Convention approach as part of the
Tribunal’s interpretative regime,14 and the Tribunal has adopted these precepts in numerous
previous decisions.15
17.

I also consider that in broad terms, these same interpretative principles apply in domestic

courts, as principles of customary international law.16 As the Appeals Chamber expressed, these
rules ‘are general principles of judicial interpretation that are at the basis of any serious attempt to
interpret and apply legal norms consistently.’17 The ‘Vienna Convention codifies logical and
practical norms which are consistent with domestic law’,18 and ‘reflect customary rules of
interpretation which originate from principles found in ‘systems of municipal law “expressive of
common sense and of normal grammatical usage”.19

See, e.g., Delalić and others (Čelebići) Trial Judgment, para. 1161 (‘It is well settled that an interpretation of the
Articles of the Statute and provisions of the Rules should begin with resort to the general principles of interpretation
as codified in Article 31 of the Vienna Convention on the Law of Treaties’).
13
ICTY, Prosecutor v. Kordić and Čerkez, IT-95-14/2-AR73.6, Decision on Appeal Regarding the Admission into
Evidence of Seven Affidavits and One Formal Statement, 18 September 2000 (‘Kordić and Čerkez
18 September 2000 decision’), fn. 39, stating ‘In interpretation, the Tribunal is guided by the principles which may be
drawn from Article 31 (1) of the Vienna Convention on the Law of Treaties’ (emphasis added); ICTY, Prosecutor v.
Slobodan Milošević, IT-02-54-AR73, Reasons for Decision on Prosecution Interlocutory Appeal from Refusal to
Order Joinder, 18 April 2002, para. 16, stating, ‘Although neither the Tribunal’s Statute nor its Rules of Procedure
and Evidence are, strictly speaking, treaties, the principles of treaty interpretation have been used by the Appeals
Chamber as guidance in the interpretation of the Tribunal’s Statute, as reflecting customary rules’, citing Tadić Appeal
Judgment, 15 July 1999, para. 282 and Delalić and others (Čelebići) Appeal Judgment, paras 67-70, and ‘[s]uch
principles may also be used appropriately as guidance in the interpretation of the Tribunal’s Rules of Procedure and
Evidence.’
14
Rule 3 (A). See also Decision on Interlocutory Appeal Concerning Personal Jurisdiction in Contempt Proceedings,
12 June 2015, para. 22 (As Rule 3 (A) commands, this treaty, in so far as it reflects customary international law, is
relevant to the interpretation of the Rules).
15
See Public Redacted Version of “Decision on the Prosecutor’s Connected Case Submission of 30 June 2011” of
5 August 2011, 16 September 2019, para. 12 (‘The Pre-Trial Judge will interpret Article 1 of the Statute and Rule 1
of the Rules in conformity with the rules on treaty interpretation as spelled out in the Vienna Convention on the Law
of Treaties, taking into account the specific features of acts of the Security Council as opposed to treaties.)
16
As set out below, I believe that customary international law has interpretative relevance in domestic courts.
17
First interlocutory decision on applicable law, para. 26.
18
ICTR, Nsengiyumva, Joint and Separate Opinion of Judge McDonald and Judge Vovrah, 3 June 1999, para. 14,
cited in First interlocutory decision on applicable law, fn. 41.
19
ICTR, Kanyabashi, Joint and Separate Opinion of Judge Wang and Judge Nieto-Navia, 3 June 1999, para. 11, cited
in First interlocutory decision on applicable law, fn. 41, quoting R. Jennings and A. Watts (eds), Oppenheim's
International Law, vol. I, 9th ed. (Longman, 1996) (‘Oppenheim’s International Law’), p. 1270; see also Delalić and
others (Čelebići) Appeal Judgment, para. 67 (noting the Vienna Convention ‘reflect[s] customary rules’ of
interpretation and citing Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, I.C.J.
12
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18.

The Vienna Convention precepts require that ‘[a] treaty shall be interpreted in good faith

in accordance with the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose’.20 Under this framework, the usual starting point for
interpretation is ‘the ordinary meaning’. The interpreter of a provision will focus on the ‘express
language of the provision’;21 ‘start with a statute’s language’; 22 and ‘begi[n] with the words’.23 The
ECCC Pre-Trial Chamber, interpreting a provision of the Cambodian Code of Criminal Procedure,
considered that ‘[p]ursuant to recognized principles of interpretation, ‘in construing statutes, and
all written instruments, the grammatical and ordinary sense of the words is to be adhered to, unless
that would lead to some absurdity or inconsistency with the rest of the instrument.24 An
1857 British civil judgment defined this as a ‘universal rule’ of statutory interpretation (as
quoted).25
19.

While the starting point is plain wording of the text, ‘one must take into account the

ordinary meaning of the terms interpreted in the context of the provisions of the Statute and the
Rules, their object and purpose.’26 No hierarchy exists between the principles set out in
Article 31 (1), and the contextual, or teleological, reading takes place alongside the plain English
one. This process is designed to ensure that interpretation renders provisions ‘effective and
operational with a view to attaining the purpose for which they were agreed upon.’27 The
teleological approach is ‘based on the search for the purpose and the object of a rule with a view

Reports (1994), at 21, para. 41, for the customary status of Article 31 of the Vienna Convention on the Law of
Treaties).
20
Vienna Convention on the Law of Treaties, Art. 31 (1).
21
Delalić and others (Čelebići) Trial Judgment, para. 411.
22
First interlocutory decision on applicable law, para. 38.
23
Ibid.
24
ECCC, Case 002, Decision on Ieng Sary’s Appeal Against the Closing Order, 11 April 2011, D427/1/30, para. 122.
25
Grey v. Pearson (1857) 10 ER 1216, 1234.
26
Contempt personal jurisdiction decision, para. 35.
27
First interlocutory decision on applicable law, para. 28. See also First interlocutory decision on applicable law,
para. 30 (‘Accompanying the process of teleological interpretation is the principle of effectiveness, also expressed in
the maxim ut res magis valeat quam pereat (in order that a rule be effective rather than ineffectual’); Contempt
personal jurisdiction decision, para. 73 (In the present circumstances, this case concerns the integrity of our judicial
proceedings and the proper administration of justice – cornerstones of the rule of law. Therefore, we find that the
principle of effectiveness requires that the Tribunal guard its primary jurisdiction from contemptuous attacks by
adopting an effective approach to its inherent jurisdiction.); Second interlocutory decision on applicable law, para. 23
(The Appeals Chamber also reiterates that the principle of teleological interpretation calls for a construction of the
provisions of the Statute in such manner as to render them effective and operational with a view to bringing to fruition
their purpose).
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to bringing to fruition as much as possible the potential of the rule.’28 The teleological approach
also applies to the interpretation of domestic law. 29
20.

It has been advanced that the objects and purpose based approach, according to the

principle of effectiveness is subject to certain parameters, again offered by the principle of legality.
As the ICTY Appeals Chamber in

Hadžihasanović

et al. stated: ‘[…] an expansive reading of

criminal texts violates the principle of legality, widely recognised as a peremptory norm of
international law, and thus of the human rights of the accused.’30 However in response my own
view is that applying an objects and purpose based effectiveness approach to a particular provision,
logically, would or could not offend the principle of legality as the judicial interpreter is seeking
to discern and effect the intent and will of the Legislator, as expressed through the relevant
provisions and its own object and purpose, within its context—and to fulfil it. Now, as to the wider
component of the need to administer justice in a fair and efficient manner, I categorically consider
that to fulfil the intent of parliament, rendering an objects and purpose, effective methodology
cannot be considered ‘inefficient’ or ‘unfair’. It is fully in keeping with lex stricta requirements.
21.

Generally in respect of how judges may permissibly interpret and develop the law,

Professor Antonio Cassese, who was also the first President of the Special Tribunal, had underlined
how the concept of legality in international criminal law had moved towards a strict, nonexpansive, approach.31 He concluded that the principle of non-retroactivity of criminal rules is now
solidly embodied in criminal law. That it followed that courts may only apply substantive criminal
rules that existed at the time of commission of the alleged crime.32 Professor Cassese
acknowledged, consistent with current procedural and human rights law, that judges had the right
to engage in law development without infringing the principle of Legality. He set the following
parameters engaging a tri-partite test for such instances of law development, which I embrace:

28
29
30
31
32

Ibid., para. 29.
See Second interlocutory decision on the applicable law, para. 60.
Hadžihasanović and others Appeal decision on command responsibility, para. 55.
Cassese’s International Criminal Law, pp 24 et seq.
Ibid., p. 149.
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a.

Development must be in keeping with the rules of criminal of criminal liability
defining the essence of the offence;

22.

b.

It must conform with fundamental principles of international law; and

c.

The particular development must be reasonably foreseeable by the defendant.33

This, in my view, at the highest, highlights the potential for a judicial misstep, when not

interpreting as strictly required. This is a risk and an error which judges strive, and should
continually strive to avoid. Clearly Professor Cassese did not intend to prohibit teleological
interpretation34 and indeed as the President of the Appeals Chamber in the first interlocutory
decision on the applicable law, that Chamber, including him, jointly expressed that it is a valid
process for interpretation of the Tribunal’s Statute.
23.

The duty of strict construction operates ‘in addition to the well-recognised paramount duty

of the judicial interpreter, or judge, to read into the language of the legislature, honestly and
faithfully, its plain and rational meaning and to promote its object.’35 The interpretative approach
should be within the scope of the law, not beyond it; as is stressed by the various approaches which
emphasise furtherance of the law itself as the object and purpose. 36

Ibid., p. 152.
The fight against impunity is sometimes treated as a component of the teleological approach which has received
adverse scrutiny from highly respected judicial and academic members of the international community. The goal of
seeking to end impunity is not lacking in legal bona fides, as it affirms the existence of the Rule of Law, in my opinion.
That hallowed rule is equally based on the principle that no one is above the law and that officials of State and persons
of high stature and influence should be also subject to the bounds of the law as is the common and ordinary citizen,
and should not avoid criminal responsibility when deserved. Very significantly, this Special Tribunal does not search
for “those most responsible”. It concerns jurisdiction ratione personae over “the persons responsible for the attack
which resulted in the death of Mr. Hariri and others”, without any reference to their stature. Further no international
court or tribunal has legal authority to seek out persons (allegedly) responsible, solely on the basis of their official
governmental capacity, high office or stature, in the absence of relevant facts supporting investigation, suspicion and
charge. All international courts, including the Special Tribunal for Lebanon, have legal mechanisms and systems for
trial of persons who come before them. All have very precise rules, consistent with human right standards concerning,
suspects and accused persons which exist at every stage of proceedings: pre-trial, trial and appellate. There are highly
precise and complicated rules procedure and evidence. These are the operable standards that govern international
criminal proceedings. I am therefore not persuaded as to the force of criticisms in this regard.
35
Delalić and others (Čelebići) Trial Judgment, para. 408.
36
The Appeals Chamber has, for example, held that the goal of the Tribunal is ‘to administer justice in a fair and
efficient manner’, see First interlocutory decision on applicable law, para. 32. The ICC Al Bashir Trial Chamber
interpreted the object and purpose of the Statute – i.e. the focus of the ‘teleological approach - as the need to further
the NCSL principle itself, ‘by providing a priori legal certainty on the content of the definition of the crimes provided
for in the Statute.’ ICC, Decision on the Prosecution's Application for a Warrant of Arrest against Omar Hassan Ahmad
Al Bashir, 4 March 2009, para. 131.
33
34
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24.

A final point I would like to note concerning teleological interpretation is that it is, in my

opinion, consistent with what is described in a human rights context as the ‘progressive evolution
of the law.’ This permits, within the scope of interpretation, a judge to situate the law in the
‘conditions of the day’, and adapt to changing circumstances. Christos Rozakis, a Vice President
of the European Court of Human Rights, has argued that the 'living instrument' interpretative
approach to the Convention is 'the paramount concept which permeates the whole case law of the
ECHR and conceptually determines the evolution of the interpretation of the clauses of the
Convention'.37
25.

I would also wish to refer to malum in se crimes which by their very nature are abhorrent

and repulsive to humanity. I accept that as a matter of law they do not per se import criminal
responsibility or fall within the concept of an act which has been criminalised. Rather the abhorrent
nature of the crime may be applied to repel and counter an assertion by the offender that he did not
know the act was criminalised at the date of the offence. In other words, by virtue of its abhorrent
nature it is so improbable that such act or conduct could possibly be lawful, that all sane and
reasonable persons would or will have been put on “notice” or “foreseen” that it was criminalised.
26.

Finally, I come now to the rule of construction of favor rei. Here, I concur with the view

that it is only where the teleological framework has failed to offer any positive results and
ambiguity remains, it then becomes appropriate to deploy the principle of favor rei. As the CoInvestigating Judges held at the ECCC, the principle of ‘in dubio pro reo has a residual role in the
interpretation of legal provisions, and its application is limited to doubts that remain after the
application of the standard rules of interpretation.’38 I believe that favor rei should be employed
only where there is residual ambiguity. That is when all interpretative means have been employed
and not brought resolution, with the result that two interpretations of the law present themselves
after other means or methods of interpretation have been employed and have failed. Only then may

Rozakis C., 'The European Judge as Comparatist' (2005) 80 Tul L Rev 257, p. 261.
ECCC, Case 004/1, Closing Order, D308, 10 July 2017, para. 26. The Co-Investigating Judges went on, less
persuasively, to consider the principle as substantively identical to the principle of strict construction. The two are
separate, and the principle of favor rei operates when strict construction has failed to provide a solution, see,
e.g., Delalić and others (Čelebići) Trial Judgment, para. 413 (‘The effect of strict construction of the provisions of a
criminal statute is that where an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning
which the canons of construction fail to solve, the benefit of the doubt should be given to the subject and against the
legislature which has failed to explain itself. This is why ambiguous criminal statutes are to be construed contra
proferentem.’)
37
38
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Judges of the Special Tribunal resort to favor rei, otherwise they act prematurely. The presence of
the two results—one favourable to the Accused and one which is adverse to him, requires that the
Judicial interpreter, resolve the issue his favor (favor rei). I consider it a rule of construction rather
than falling neatly under the umbrella of in dubio pro reo which concerns a standard related to
evidence and proof beyond reasonable doubt. However, in reflection, wherever this honoured
principle falls as a rule of construction or a component of in dubio pro reo, the spirit and intent is
identical: that a finding adverse to the Accused should not be reached in the circumstances. 39

3.
27.

Definition of customary international law

First, I note that customary international law is widely recognised as a primary source of

international law. It is included in Article 38 (1) of the Statute of the International Court of
Justice—the principal judicial organ of the United Nations, of which Lebanon is a founding
member40—which enumerates the sources of law which the ICJ can apply in determining an
international legal dispute.
28.

The ICJ Statute defines it as ‘evidence of a general practice accepted as law’.41 A noted

legal scholar and author42 (a subsidiary source of law under Article 38 (1) (d) of the ICJ Statute)
has stated that jurists and scholars alike concur in the opinion that the above text reflects the view
that customary international law is composed of two elements: general state practice—termed the
‘objective element’—which is required to be relatively uniform and constant.43 Secondly, there is
a psychological element consisting of a subjective conviction of a State that it is legally bound to
follow the practice giving rise to the norm or principle, termed the ‘subjective element’. This
mental element is known as opinio juris sive necessitas,44 referred to in its shortened form as
opinio juris. Its underlying rationale is to distinguish the practice that a state may engage in without

The Majority prefers to term the rule of construction in dubio pro reo. See Judgment, Applicable law,
paras 5922- 5928.
40
According to the preamble to the Lebanese Constitution, Lebanon declares itself as a founding and active member
of the United Nations and states that it abides by its covenants.
41
Statute of the International Court of Justice, Art. 38 (1) (b).
42
Michael P. Scharf, Customary International Law in Times of Fundamental Change: Recognizing Grotian moments
(Cambridge University Press, 2013) (‘Scharf 2013’), p. 33.
43
Ibid., p 38: Scharf opines that although the ICJ refers to ‘constant and uniform usage’ as a yardstick, it has made
clear that perfect consistency is not required.
44
See also Alina Kaczorowska, Public International Law (4th ed.) (Routledge, 2010), (‘Kaczorowska 2010’) p. 27.
39
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any sense of obligation to follow the practice, and instead does it routinely out of courtesy or habit,
termed as usage.45
29.

This ‘two-element’ approach to identifying customary international law has also been

adopted by the International Law Commission46 and international criminal courts and tribunals,47
noting that customary international law ‘results from the gradual development of international
instruments and national case-law into general rules’.48
30.

The judgments of the ICJ itself and those of its predecessor, the Permanent Court of

International Justice, have also consistently stated that a customary rule requires the presence of
both of these elements, and have expanded on the definition of each of the two elements.
31.

It has been held in respect of the objective element of state practice that it must be: firstly,

constant and uniform; secondly, generally accepted by states; and thirdly, be of a certain duration.
The ICJ in the North Sea Continental Shelf Case found that state practice must be both ‘extensive
and virtually uniform’, but need not necessarily be of long duration.49 For its acceptance as a
customary rule, it must have crystallised and be of certain maturity when it is sought to be relied
on as a customary rule. Complete uniformity is not required. As to the requirement of generality it
imports widespread practice, but not necessarily universal or global adherence to the rule.
32.

In the well-known Lotus case,50 the PCIJ opined that international law is based on the will

of states expressed in conventions and in ‘usages generally accepted as expressing principles of
law’. The ICJ has also expressed that states’ action must not only ‘amount to settled practice, but

Ibid.
UN Doc. A/73/10, Report of the International Law Commission Seventieth Session (30 April-1 June and 2 July10 August 2018), Supplement No. 10.
47
Delalić and others (Čelebići) Trial Judgment, para. 302; Hadžihasanović and Kubura Trial Judgment, para. 254;
ICTR, Prosecutor v. Rwamakuba, ICTR-98-44-AR72.4, Decision on Interlocutory Appeal Regarding Joint Criminal
Enterprise to the Crimes of Genocide, 22 October 2004 (‘Rwamakuba joint criminal enterprise decision’), para. 14
(the Appeals Chamber pointed to ‘[n]orms of customary international law characterised by the two familiar
components of State practice and opinio juris’); ICC, Situation in Darfur, Sudan; Prosecutor v. Al Bashir, ICC-02/0501/09, Decision Pursuant to Article 87 (8) of the Rome Statute on the Failure by the Republic of Malawi to Comply
with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad
Al Bashir, 12 December 2011 (‘Bashir decision on Malawi cooperation’), paras 39-43; ICTY, Prosecutor v.
Kupreškić, IT-95-16-T, Judgement, 14 January 2000, para. 527; Hadžihasanović and others Appeal decision on
command responsibility, paras 44-51 (The Appeals Chamber surveyed ‘practice’ and ‘opinio juris’ to conclude their
finding.).
48
Tadić Appeal Judgment, para. 292.
49
North Sea Continental Shelf Judgment, para. 74.
50
PCIJ, S.S. Lotus Judgment, P.C.I.J. Rep. Series A No. 10, p. 18.
45

46
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they must also be carried out in such a way as to be evidence of a belief that this practice is rendered
obligatory by the existence of the rule of law requiring it’.51 It is often emphasised that, where the
above two elements are satisfied (manifest), a rule of customary international law will be deemed
to bind all states (with the exception of persistent objectors, as discussed below), without needing
to demonstrate that the particular state allegedly bound by the rule had participated in its formation
or had otherwise accepted it as a norm or principle of law. In other words, customary international
law is a source of law that is of global application.52
33.

The ‘persistent objector rule’ (treated by jurists and scholars as axiomatic53) has been

recognised by the ICJ in the Asylum and Anglo-Norwegian Fisheries cases, for example.54 It
expresses the principle that where, during the formative stage of a customary international law
principle, a State persistently objects to that developing rule and informs other states of its
objection, then it will not be bound by it. Silence, in face of the emerging rule, will amount to
acquiescence in the rule, with the burden of proof being on the objecting state.55 Hence, a state
need not participate directly in the emergence or creation of the customary rule in order for it to
apply to that state. The persistent objector rule does not apply to peremptory norms or jus cogens.56
34.

I understand the practical result of the above with reference to this case to be as follows. In

the event that—as was found by the Special Tribunal’s Appeals Chamber—there had been an
established rule of customary international law setting out a more expansive definition of the
‘means’ employed to commit and act of terrorism than those set out in Article 314 of the Lebanese
Criminal Code, it would bind Lebanon even if it had not expressly participated in the emergence
of the rule, as it would be regarded as having acquiesced in this emerging customary international
law rule unless it had registered its constant and persistent objection with other States.

North Sea Continental Shelf Judgment, para. 77.
See, e.g., International Law Commission, Draft conclusions on identification of customary international law, with
commentaries, 2018, forming part of UN Doc. A/73/10, Report of the International Law Commission Seventieth
Session (30 April-1 June and 2 July-10 August 2018), General commentary, para. 5; Commentary on Conclusion 8,
para. 3; Commentary on Conclusion 9, para. 5.
53
Scharf 2013, p. 41.
54
ICJ, Asylum Case (Columbia v. Peru), Judgment of 20 November 1950, I.C.J. Reports 1950 266, pp 277-278; ICJ,
Fisheries Case (United Kingdom v. Norway), Judgment of 18 December 1951, I.C.J. Reports 1951 116, p. 131.
55
Kaczorowska 2010, pp 27-28.
56
Latin name jus cogens (compelling law) A norm accepted and recognised by states generally and the international
community as a whole as one from which no derogation is permitted. It can only be modified by a subsequent like
norm of the same character of general international law.
51
52
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35.

While the definition of the two limbs of customary international law is relatively clear,

there are noted challenges in identifying what these two elements demand in practice. In other
words, what is the correct methodology for courts to employ when trying to determine whether the
two elements exist, thereby demonstrating that a rule of customary international law has
crystallised.
36.

Courts have relied on an extremely wide range of sources as evidence of custom. Treaties,

national legislation, state declarations, domestic and international case law, as well as reports from
the ICRC and other international agencies are amongst the sources that have been reviewed by
international and internationalised criminal courts and tribunals. 57
37.

In the Norman case, the SCSL reviewed international legal instruments, the jurisprudence

of the ICTY, and municipal laws to find that child recruitment was a crime under international law
during the relevant time of the indictment.58 In the Krstić case, the ICTY looked at the codification
work undertaken in international treaties, international case law, the codification work undertaken
by the International Law Commission and other international committees, the drafting work
leading to the Rome Statute and its Elements of Crimes (even though the latter post-dated the
relevant events), and, lastly, the legislation and practice of states, in particular their judicial
interpretations and decisions.59
38.

As Crawford notes in relation to ICJ jurisprudence,60 international criminal courts have

also often inferred the existence of opinio juris from state practice.61 In

Tadić,

the Appeals

Chamber held that:
When attempting to ascertain State practice with a view to establishing the existence of a
customary rule or a general principle, it is difficult if not impossible to pinpoint the actual

ICTY, Prosecutor v. Tadić, IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, 2 October 1995 (‘Tadić Decision on the Defence motion for Interlocutory Appeal on Jurisdiction’),
paras 83, 97, 108-109, 121-122, 131-133; ICTY, Prosecutor v. Stakić, IT-97-24-A, Judgement, 22 March 2006,
paras 296-297; Nahimana and others Trial Judgment, paras 1075-1077; SCSL, Prosecutor v. Norman, SCSL-200414-AR72E, Decision on Preliminary Motion Based on Lack of Jurisdiction, (‘Norman child recruitment decision’)
31 May 2004, paras 44-49.
58
Norman child recruitment decision, paras 30-56.
59
Krstić Trial Judgment, para. 541.
60
James Crawford, Brownlie’s Principles of Public International Law, 9th ed. (Oxford University Press, 2019), p. 24.
61
Thomas Rauter, Judicial Practice, Customary International Criminal Law and Nullum Crimen Sine Lege (Springer,
2017), pp 128-131. In his book, the author conducts a comprehensive study of almost all cases of international and
internationalised courts and tribunals. He found that until 2017, only 11 judgments of ICTY Trial Chambers make
57
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behavior of the troops in the field for the purpose of establishing whether they in fact
comply with, or disregard, certain standards of behavior… In appraising the formation of
customary rules or general principles, one should therefore be aware that, on account of
the inherent nature of this subject-matter, reliance must primarily be placed on such
elements of official pronouncements of States, military manuals and judicial decisions.62

39.

The Appeals Chamber does not specify whether it regarded ‘pronouncements of States,

military manuals and judicial decisions’ as forms of State practice or opinio juris,63 or indeed as
both,64 suggesting that it has followed the approach of inferring opinio juris from state practice. It
is indeed unsurprising that courts would be able to infer the mental element (opinio juris) of
customary international law from the states’ actual behavior (practice). It would be impossible to
enter a state’s ‘mind’ and ascertain the intention behind its behavior, and it would be unreasonable
to require that opinio juris be proven exclusively through statements from states about their
motivations. Such stringent evidential separation between the two limbs of customary international
law would render it impossible to prove in practice.
40.

International criminal courts and tribunals have also taken a variety of approaches when

applying the test in the North Sea Continental Shelf Case requiring State practice to be both
‘extensive and virtually uniform’65 in ascertaining customary international law does not in itself
appear to be uniform across international criminal courts and tribunals. 66
41.

The SCSL in the Norman case has also noted that ‘the number of states needed to create a

rule of customary law varies according to the amount of practice which conflicts with the rule and

explicit reference to State practice and/or opinio juris, 7 judgments of the ICTY Appeals Chamber make explicit
reference to State practice and/or opinio juris, 2 judgments from the Trial Chambers and Appeals Chambers each at
the Special Court for Sierra Leone make explicit reference to State practice and/or opinio juris, and twice have the
Trial Chambers at the ECCC made explicit reference to State practice and/or opinio juris. His study revealed that there
are even fewer instances where specific evidence was allocated to ‘State practice’ or ‘opinio juris’.
62
Tadić Decision on the Defence motion for Interlocutory Appeal on Jurisdiction, para. 99.
63
Legal scholars are also divided on this matter. See, e.g., W. Heintschel von Heinegg, ‘Criminal International Law
and Customary International Law’ in International Criminal Law and the Current Development of Public
International Law, Zimmermann (ed.) (Duncker and Humblot, 2003), pp 27-47, p. 35.
64
Theodor Meron, ‘The Continuing Role of Custom in the Formation of International Humanitarian Law’ [1996]
90 American Journal of International Law 235, p. 239.
65
North Sea Continental Shelf Judgment, para. 74.
66
Compare Tadić Appeal Judgment, paras 224-226; Delalić and others (Čelebići) Trial Judgment, paras 255-256;
Fofana and Kondewa Appeal Judgment, para. 405; Kayishema and Ruzindana Trial Judgment, paras 141-147; ICTY,
Prosecutor v. Vasilijević, IT-98-32-T, Judgment, 29 November 2002, para. 227, especially fn. 586 where the Trial
Chamber criticises Kayishema and Ruzindana for not reviewing State practice in its finding.
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even a practice followed by a very small number of states can create a rule of customary law if
there is no practice which conflicts with the rule’. 67 Judge Robertson’s dissenting opinion in this
case points out that global criminalisation of a particular conduct as evidence that such conduct
can amount to the status of an international crime would, for example, provide for an act such as
theft to qualify as an international crime.68
42.

This case also demonstrates some of the divergence of academic and judicial opinion on

the matter.
43.

The appellate majority judges in Norman raised a credible case for the existence of a rule

or norm under customary international law, providing clear underlying reasoning as to why its
application did not offend the principle of legality. They rationally pursued resolution of the issue
before them in the preliminary jurisdiction motion which was: whether the crime as defined in
Article 4 (c) was recognized as a crime entailing individual criminal responsibility under
customary international at the time of the alleged acts. They looked first at Article 38 (1) (b) of the
ICJ Statute.
44.

They then proceeded to examine whether the prohibition on child recruitment had

crystallized. They took the view that, since a high amount of States, 185 of them, including Sierra
Leone, were parties to the Geneva Convention prior to 1996, it followed that the provisions of the
conventions were widely recognised as customary international law. 69 All but six states had ratified
the Convention, giving it the highest number of states parties of all international conventions, and
therefore demonstrating that it had become customary international law. There was not a single
70

reservation.
45.

They also considered nullum crimen sine lege and sine poena to determine whether the

principle of retroactivity had been breached and answered in the negative.71 The majority
considered that the discussion during the preparation of the Rome Statute showed a focus on the

Norman child recruitment decision, para. 49.
Norman child recruitment decision, Dissenting Opinion of Justice Robertson, 31 May 2004 (‘Norman Dissenting
Opinion of Justice Robertson’), para. 33.
69
Norman child recruitment decision, para. 17.
70
Ibid., para. 18.
71
Ibid., para. 25 et seq., para. 53.
67
68
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codification of the existing rule prohibiting child recruitment.72 It also noted in this regard that a
rule of customary international law need not be codified in a treaty before it can be said to have
crystallised, nor is it necessary for individual criminal responsibility to be explicitly codified in a
treaty in order for individual responsibility to arise under customary international law. 73
46.

Judge Robertson’s dissent challenged the application of the 1977 Geneva Conventions and

the Conventions of the Rights of the Child, on the basis that those conventions may have created
an obligation on the part of States to refrain from recruiting child soldiers, but did not criminalize
such activity.74 The Rome Statute had indeed criminalized child recruitment, but did not constitute
codification of customary international law.75 Judge Robertson warned of risk of potential
contravention of the nullum crimen sine lege principle.76 He challenged the contention that
malum in se crimes could, by virtue of their intrinsically abhorrent nature, be exempted from the
operation of the principle of legality which would result in retroactive application of law. He cited
Professor Cassese in support of this contention.

77

However, in my view, the majority’s assessment

of the available sources had made a credible case for finding that customary international law on
the matter had crystallised, while Judge Robertson seemed to place the threshold somewhat higher.
47.

It is therefore apparent that, although customary international law has a clear definition,

there is considerable variation in the way in which courts have undertaken the task of looking at
the information before them to determine whether it conforms with that definition and therefore
whether a rule of customary international law has emerged. On the one hand, this level of variation
is intrinsic in the exercise, because the information put before the court as evidence of the
formation of customary international law will be different in each case. This is an inevitable feature
of customary international law’s emergence. However, I am cognizant of the fact that, for the
purposes of the current case, we are considering whether a rule of customary international law has
emerged with regard to the definition of a crime and therefore affecting an accused’s individual
criminal responsibility. I therefore believe that, in this situation in particular, a high level of rigour
and a high evidential standard is necessary in the exercise of considering whether a rule of

72
73
74
75
76
77

Ibid., para. 33.
Ibid., para. 38.
Norman Dissenting Opinion of Justice Robertson, paras 1-2.
Ibid., para. 2.
Ibid., paras 11-17.
Ibid., para. 11.
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customary international law has emerged. I believe that applying the evidential standard of
‘beyond reasonable doubt’ when considering whether the existence of a rule of customary
international law had been proven, would serve to adequately protect the rights of the accused in
a criminal trial.

4.
48.

Customary international law in domestic courts

Specifically with respect to customary international law, the Appeals Chamber held that it

‘will apply Lebanese law as interpreted and applied by Lebanese courts’.78 All Trial Chamber
members concur that they would generally, apply Lebanese law as applied by Lebanese Judges
unless there was reason to depart from so doing. 79
49.

The Appeals Chamber has stated that Lebanese statutory law did not expressly provide for

implementation of customary international law rules or for their ranking within the Lebanese legal
system and that it was for the courts to determine their applicability and rank. That where they
were provided for in the Constitution, they enjoyed the standing of legislation, however this meant
that they could be repealed or amended by legislation.80 That in the case of self-executing
customary international law rules, in addition to being binding in interstate relations, they also take
effect within Lebanese law and are binding on state officials and individuals.81 However their
scope and content changes or ceases to apply as soon as the corresponding rule applicable in the
world community changes. My opinion is not divided from that of the Appeals Chamber in these
respects.
50.

In the Appeals Chamber’s opinion, there are two clear ways in which binding international

law will be relevant in domestic courts. The first is as a source of directly applicable law.82 This
includes treaties that have been ratified by the Head of State after authorization or approval by the
legislature.83 Accordingly, ‘international customary rules which are self-executing, in addition to
binding Lebanon in interstate relations, also take effect within Lebanese domestic law and are
binding on State officials and individuals.’ These are ‘the international obligations undertaken by

78
79
80
81
82
83

First interlocutory decision on applicable law, para. 35.
See, especially, Judgment, Applicable law, paras 5988-5989; see also paras 6012-6019.
First interlocutory decision on applicable law, paras 119, 121-122.
Ibid., para. 120.
Ibid., para. 74.
Ibid., para. 74.
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Lebanon with which, in the absence of very clear language, it is presumed any legislation
complies’.84
51.

The Appeals Chamber was also of the opinion that binding customary international law

that was not self-executing applied in Lebanese Courts subject to the limitation that it could not be
directly applied in the absence of enactment in Lebanese law but could be utilised as an
interpretative aid in construing the provisions of the Lebanese Criminal Code.85 The Appeals
Chamber describes the interpreting of the provisions of the Lebanese Code as they would be by
Lebanese Courts consistent with the general principles of interpretation common to most States of
the world: the principle that one should construe the Legislation of a State in such a manner as to
align it as much as possible with international legal standards binding on the State. 86 It also points
to Article 4 of the Lebanese Code of Civil Procedure, which makes reference to the application of
custom which I do not necessarily consider as strong support for its application within a criminal
law context, but view it objectively as a demonstration of its acceptance as a valid and applicable
source of law, and fit for application within Lebanon.87
52.

The Appeals Chamber and the Trial Chamber are all in agreement that Lebanese courts

will not apply customary international law in a direct manner, even when customary international
law is binding. The point at issue is therefore whether there is a general principle—of national or
international origin—which requires interpretative recourse to customary international law which
was binding, and not directly applicable to the provisions of the Code, by reason of the fact that it
had not been enacted into law in the Lebanon.
53.

Here, I am compelled to join in the view of the Appeals Chamber as I consider that such a

general principle of interpretation is in existence.88 I believe that to find a general principle—

Ibid., para. 20.
First interlocutory decision on applicable law, para. 114.
86
Ibid., para. 123,
87
See Article 4 which reads in the relevant part: If the law is obscure, the Judge shall interpret shall interpret it in a
manner which consistent with its purpose and with other texts. In the absence of the law, the judge shall apply the
general principles of law, customs, and the principles of justice. First interlocutory decision on applicable law, fn. 38.
88
See First interlocutory decision on applicable law, fns 63, 231, referring to U.K., Court of Appeal, Salomon v
Commissioners of Customs and Excise, [1967] 2 Q.B. 139, at 143, reprinted in 41 I.L.R. 1 at 7; U.K., Court of Appeal,
Post Office v Estuary Radio Ltd , [1968] 2 Q.B. 752 at 756 (Lord Diplock), reprinted in 43 I.L.R. 114, at 121; U.K.,
House of Lords, Garland v British Rail Engineering Ltd, [1983] 2 A.C. 751, at 771 (Lord Diplock); J.L. Brierly, The
Law of Nations, 6th ed. (H. Waldock, ed.) (Clarendon Press, 1963) (‘Brierly 1963’), p. 89; Oppenheim’s International
84
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whether of national or international origin—requires a careful consideration of sources. In
identifying a general principle drawn from national jurisdictions, it is usual to explore both civil
and common law systems. Reference to the Lebanese framework for civil interpretation does not
assist the finding of a general principle with reference to criminal law, however its presence,
although in a civil capacity serves as a demonstration that it is a valid source of law which is
applied in the Lebanon by Lebanese Judges, the recorded instances, albeit not profuse.
54.

As for the substance of the sources referred to by the Appeals Chamber, they support the

proposition that in general, a court will not disregard its international obligations. In the words of
Lord Denning, ‘Parliament does not intend to act in breach of international law, including therein
specific treaty obligations.’89 According to Brownlie, too, ‘there is a general duty to bring internal
law into conformity with obligations under international law.’90 However, these sources, by
themselves might not resolve the specific question of when binding customary international law
applies as an interpretative source.
55.

The need to fully interrogate the existence of such a general principle is further made out

due to the potential for certain ambiguities in the case-law, even in relation to the seemingly
uncontroversial position that domestic courts should apply clearly binding international law. The
Irish High Court, for example, ruled that ‘one can only conclude therefore that principles of
international law enter domestic law only to the extent that no constitutional, statutory or other
judge made law is inconsistent with the principle in question. Where a conflict arises, the rule of
international law must in every case yield to domestic law.’ 91 However, the Chilean Appeals Court

Law, sec. 21; I. Brownlie, Principles of Public International Law, 7th ed. (Oxford University Press, 2008) (‘Brownlie
2008’), p. 35.
The reason for this rule is that, in the words of Lord Denning, "Parliament does not intend to act in breach of
international law, including therein specific treaty obligations". U.K., Court of Appeal, Salomon v Commissioners of
Customs and Excise, [1967] 2 Q.B. 139, at 143, reprinted In 41 I.L.R. 1 at 7; U.K., Court of Appeal, Post Office v
Estuary Radio Ltd , [1968] 2 Q.B. 752 at 756 (Lord Diplock), reprinted in 43 I.L.R. 114, at 121; U.K., House of Lords,
Garland v British Rail Engineering Ltd, [1983] 2 A.C. 751, at 771 (Lord Diplock); Brierly 1963, p. 89.
89
U.K., Court of Appeal, Salomon v Commissioners of Customs and Excise, [1967] 2 Q.B. 139, at 143, reprinted In
41 I.L.R. 1 at 7. See also Court of Appeal, Post Office v Estuary Radio Ltd , [1968] 2 Q.B. 752 at 756 (Lord Diplock),
reprinted In 43 I.L.R. 114, at 121; U.K., House of Lords, Garland v British Rail Engineering Ltd, [1983] 2 A.C. 751,
at 771 (Lord Diplock). See also Brierly 1963, p. 89, ‘there is [ ... ] a presumption that neither Parliament nor Congress
will intend to violate international law, and a statute will not be interpreted as doing so if that conclusion can be
avoided.
90
Brownlie 2008, p. 35.
91
Edward Horgan v An Taoiseach and ors, Application for Declaratory Relief (2003 No. 3739P); (2003) 2 IR468;
(2003) IEHC 64. See also First interlocutory decision on applicable law, para. 75, referring to Civil Court of Appeal,
Mount Lebanon, 13th Chamber, decision No. 398, 18 May 2010 (holding judicial tribunals may not refer to the
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ruled that, on the flipside: ‘a state could not invoke municipal laws to justify non-compliance with
duties arising from a treaty.’92
56.

Specific concerns arise, too, in relation to reliance on customary international law in

domestic courts, given the difficulty of clearly identifying customary international norms. The
Dutch Supreme Court in Bourtese ruled that customary international law could not supersede an
act of Parliament; and, in H v Prosecutor, ruled that Article 94 of the Dutch Constitution implicitly
precluded courts from testing Acts against rules of customary international law.93 One author
commented

that

‘especially

in

the

context

of

customary

international

law,

it

is

an

oversimplification to state that domestic courts just apply international law […] [d]omestic courts
sometimes find rules of a customary nature, and sometimes play a vital role in the emergence of
new rules.’94 To the extent that domestic courts are involved in creating custom, it might be hard
to argue that they are under a hard-and-fast obligation to apply it.
57.

Despite these limitations, however, I consider that it can be reasonably stated that there has

emerged a general principle that domestic courts should direct themselves to relevant customary
international law as an interpretative source—but only where such customary international law has
clearly crystallised as a binding source, and both conditions referred earlier in this Opinion have
been satisfied.
58.

In general, I believe that a domestic judge works within both national and international

frameworks. Antonio Cassese described the ‘role-splitting’ of the domestic judge as an agent of
both the domestic and international legal order. 95
59.

A significant number of courts, across a range of civil and common law backgrounds, have

confirmed the position taken in the British cases referred to by the Appeals Chamber. The Malawi

conventions that may be applied in Lebanon such as the Covenant of 1966, the international jurisprudence, the general
principles of international law and customary international law, when these instruments contradict domestic
legislation.)
92
Peru v Chile, Appeal Decision, Rol No. 2242-06, ILDC 1443 (CL 2007), 21 September 2007, Chile; Supreme Court.
93
Bourtese, Judgment on Appeal, HR00749/01 CW 2323; ILDC 80 (NL 2001) The Netherlands Supreme Court,
18 September 2001. H v Public Prosecutor, Appeal Judgment, LJN; AZ7143; Judgment on merits, Case No. 07/10063
(E); LJN BG1476, Court of Appeal and Supreme Court, ILDC 636 (NL 2007) 29 January 2007 and ILDC 1071
(NL 2008) 8 July 2008.
94
Andre Nollkaemper, ‘General Aspects, in Andre Nollkaemper and August Reinisch (eds), ‘International Law in
Domestic Courts, A Casebook’, p. 243.
95
A. Cassese, ‘Remarks on Scelle’s Theory of Role-Splitting (dédoublement fonctionnel) in international law’ (1990)
1 EJIL 210, 212.
Case No. STL-11-01/T/TC

2358 of 2642

18 August 2020

R334344

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

High Court has held, for example, that ‘the courts will try as much as possible to avoid a clash
between what our laws say on the subject and what international agreements or conventions are
saying on the subject.’96 The Supreme People’s Court in China ruled on the question of whether
China is required to choose an interpretation consistent with the relevant provisions of international
treaty obligations of the People’s Republic of China. It concluded that if two or more reasonable
interpretations and one is consistent with the relevant provisions of the international treaty, then
will follow that interpretation.97 The Australian court considered that ratification of a convention
is a positive statement [that is] an adequate foundation for a legitimate expectation, absent statutory
or executive indications to the contrary, that administrative decision-makers will act in conformity
with the Convention.’98
60.

While there is, of course, a greater degree of variability when it comes to customary

international law, a significant number of other courts have also held that domestic courts should
consider such norms, where clearly binding.
61.

The U.S. Supreme Court referred to the customary international law principle of non-

intervention when applying US antitrust laws to foreign anti-competitive conduct and gave a
restrictive interpretation to its Sherman Antitrust Act.99 In Roper v. Simmons, a case on juvenile
capital punishment, the United States Supreme Court read the Eighth Amendment in line with
customary international law referring not only to state practice and opinio juris, but a fortiori the
Court’s consistent practice of referring to customary international law. 100
62.

The Canadian Court of Appeal has also held that domestic law should be interpreted, as far

as possible, consistently with conventional and customary international law. 101 In the 1986 case of
Mills v. The Queen, the Supreme Court of Canada referred to the Universal Declaration of Human
Rights and the ICCPR as interpretive aids to reading the Canadian Charter of Rights and

96

Adoption of Children Act 26:01, Re, Ciccone, Decision on merits, Adoption Case No. 1 of 2009, [2009] MWHC 3,
ILDC 1280 (MW 2009), 3 April 2009, Malawi; High Court, para. 34
97
Interpretation No. 27, Re, Judicial interpretation, [2002] No. 27, ILDC 263 (CN 2002), 27 August 2002, China;
Supreme People’s Court.
98
Teoh’s case, Minister of State for Immigration and Ethnic Affairs v Teoh, Final appeal judgment, Case No FC
95/013, ILDC 779 (AU 1995), (1995) 183 CLR 273, (1995) 128 ALR 353, (1995) 69 ALJR 423, (1995) EOC 92-696
(extract), [1995] HCA 20, 7 April 1995, Australia; High Court [HCA], para. 25. This case distinguishes, however,
between a ‘legitimate expectation’ and a binding rule of law, see para. 36.
99
F Hoffmann-La Roche Ltd et al v Empagnan SA et al, 124 S Ct 2359 (2004).
100
Canada, Roper v. Simmons, 125 S.Ct. 1183 (2005), pp 1198 – 1200.
101
Canada, Ontario Court of Appeal, Bouzari and ors v Iran, 30 June 2004, 1LDC 175 (CA 2004).
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Freedoms.102 Since then, Canadian courts have regularly applied international human rights
instruments – as customary international law – to statutory interpretation.103 In another Supreme
Court case, the Court took into consideration Canada’s international obligations vis-à-vis the rights
of a child and noted that while parliament, at the time, had yet to implement the Convention on the
Rights of the Child, ‘the values reflected in international human rights law may help inform the
contextual approach to statutory interpretation and judicial review.’104 The Court further
emphasised that ‘the legislature is presumed to respect the principles enshrined in international
law, both customary and conventional. These constitute part of the legal context in which
legislation is enacted and read. In so far as possible, therefore, interpretations which reflect these
values are preferred.’105
63.

In Amaratunga v. Northwest Atlantic Fisheries Organization, a case concerning wrongful

dismissal by an international organization, the issue hinged on legal interpretation. 106 The Supreme
Court of Canada found it necessary to discuss customary international law on state immunity and
whether the same exists for international organisations,107 and in finding that the applicant’s claim
was accepted in part, considered the ICCPR and comments of the United Nations Human Rights
Committee.108
64.

In Nguyen, a case on capital punishment of a non-citizen, the Singapore Court of Appeal

accepted that although it was not bound to the Vienna Convention on Consular Relations 1963
since Singapore was not a party to that Convention, a similar rule applies to Singapore pursuant to
customary international law.109 The Court further cited an International Court of Justice decision
in clarifying the meaning of the rule contained in the Convention. 110

Mills v. The Queen [1986] S.C.R. 863, para. 27.
See de Guzman v. Canada (Minister of Citizenship and Immigration) 2005 FCA 436 which traces Canadian
jurisprudence regarding the application of international human rights instruments to statutory interpretation.
104
Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, AppBk 6 T 3-18 p. 1951
para. 70.
105
Ibid., para. 70, citing R. Sullivan, Drieger on the Construction of Statutes, (3rd ed., 1994), p. 330.
106
Amaratunga v. Northwest Atlantic Fisheries Organization [2013] 3 SCR 866, para. 35.
107
Ibid., paras 26-31.
108
Ibid., para 62.
109
Singapore Law Watch, ‘Singapore and International Law’ available at https://www.singaporelawwatch.sg/AboutSingapore-Law/Overview/ch-05-singapore-and-international-law, para. 5.4.9 citing Nguyen Tuong Van v Public
Prosecutor [2005] 1 SLR(R) 103.
110
Ibid.
102

103
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65.

Finally, while the Lebanese case-law pointed to by the Appeals Chamber does not by itself

show the existence of a general principle of interpretation, it demonstrates that at least within
Lebanon, courts have regularly taken account of customary international law. 111 For example, the
Lebanese Court of cassation (Civil Chamber) allowed lower judges to refer to international
customary law in commercial matters since at least 1968, when it stated that ‘these customs
constitute an unwritten law which the judge is assumed to know in the same way as he knows other
laws’.112

5.

Use of customary international law by international criminal courts and
tribunals

66.

Although the case at hand deals with the application of customary international law within

a domestic legal system, namely Lebanon, I find it instructive nonetheless to consider how other
international criminal courts and tribunals have used customary international law in their
jurisprudence.
67.

Customary international law has been widely used by international or hybrid criminal

courts and tribunals. The Special Court for Sierra Leone (SCSL) Rules of Procedure and Evidence
expressly invoked custom as an independent source of applicable law113 and the United Nations
Secretary-General’s report on the establishment of that court explained that the international
crimes enumerated in its Statute ‘are crimes considered to have had the character of customary
international law at the time of the alleged commission of the crime.’ 114 The court relied on custom
to identify the recruitment of child soldiers as a crime.115 The governing instruments of the ICTY
and ICTR did not contain any reference to custom as a source of law, although the SecretaryGeneral, in establishing the ICTY, stated that the courts would reflect only ‘rules of international

See First interlocutory decision on applicable law, paras 75-76.
Ibid., para. 117.
113
Special Court for Sierra Leone Rules of Procedure and Evidence, Art. 72 bis.
114
Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915,
4 October 2000, para. 12.
115
Norman child recruitment decision, paras 30-53.
111
112
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humanitarian law that are beyond any doubt part of customary law’.116 Various ICTY and ICTR
chambers relied on customary international law to establish criminal norms or principles. 117
68.

Moreover, the ICC relied on customary international law when it found that ‘customary

international law creates an exception to Head of State immunity when international courts seek a
Head of State’s arrest for the commission of international crimes’ in Al Bashir.118 More recently,
the ICC found that if customary law stipulates an additional element of a crime contained in the
Rome Statute, ‘the Court cannot be precluded from applying it to ensure consistency of the
provision with international humanitarian law’. 119
69.

The international criminal courts and tribunals have also relied on customary international

law as an interpretative aid, including citing Article 31 of the Vienna Convention on the Law of
Treaties 1969 as setting out customary principles of interpretation.120 The Pre-Trial Chamber in
Katanga and Ngudjolo relied on ICTY and ICTR jurisprudence that had looked to customary
international law to interpret the terms ‘widespread’ and ‘systematic’,121 while the Appeals
Chamber in Nyiramasuhuko et al. similarly looked to customary international law to interpret the
terms ‘race’ and ‘ethnicity’.122

Report of the Secretary-General pursuant to paragraph 2 of SC Resolution 808 (1993), UN Doc S/25704,
3 May 1993, para. 34. See also ICTR, Akayesu Trial Judgment, para. 605; ICTR, Prosecutor v. Rutaganda,
ICTR- 96- 3-T, Judgement and Sentence, 6 December 1999, para. 86 (discussing similar points with regard to the
establishment of the ICTR).
117
Tadić Decision on the Defence motion for Interlocutory Appeal on Jurisdiction, paras 98-99; Akayesu Trial
Judgment, paras 603-605; ICTY, Prosecutor v. Erdemović, IT-96-22-A, Judgement, 7 October 1997, para. 44; ICTY,
Prosecutor v. Kunarac, Kovač and Vuković, IT-96-23/1-A, Judgement, 12 June 2002, paras 98-101; ICTY,
Prosecutor v. Šainović and others Appeal Judgment, paras 1626-1650; ICTR, Prosecutor v. Nahimana, Barayagwiza
and Ngeze, ICTR-99-52-T, Judgement and Sentence, 3 December 2003 (‘Nahimana and others Trial Judgment’),
paras 1075-1077; Kayishema and Ruzindana Appeal Judgment, para. 51; Rwamakuba joint criminal enterprise
decision, para. 14.
118
Bashir decision on Malawi cooperation, para. 43.
119
ICC, Prosecutor v. Ntaganda, ICC-01/04-02/06 OA5, Judgment on the Appeal of Mr Ntaganda Against the
“Second Decision on the Defence’s Challenge to the Jurisdiction of the Court in Respect of Counts 6 and 9”,
15 June 2017, para. 54.
120
Nyiramasuhuko and others Appeal Judgment, para. 2137. See also ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,
Decision Establishing General Principles Governing Applications to Restrict Disclosure pursuant to Rule 81 (2)
and (4) of the Statute, 19 May 2006, paras 6-7, describing the principles set out in Article 31 of the Vienna Convention
on the Law of Treaties as ‘general principles of interpretation’.
121
ICC, Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07-717, Public Redacted Version of Decision on
the Confirmation of Charges, 30 September 2008, para. 412.
122
Nyiramasuhuko and others Appeal Judgment, 14 December 2015, para. 2137.
116
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70.

I agree with the Appeals Chamber’s reasoning that customary international law can—if

found to have crystallised on the issue at hand—be used by a chamber of the Special Tribunal to
interpret provisions of the Lebanese Criminal Code.123 Using customary international law in this
manner would not, in my view, infringe the principle of legality—or nullum crimen sine lege.
71.

In this context, I agree with a set of the Appeals Chamber’s findings in relation to treaty

law, which I consider to be equally pertinent to customary international law. Looking at the
definition of terrorism in the Arab Convention on the Suppression of Terrorism—as a treaty to
which Lebanon is a party—the Appeals Chamber appeared to implicitly find that the principle of
legality would not be violated where a source of international law does not seek to create a new
crime within Lebanese law, but rather expands on the definition of a crime which already exists
within its domestic legal system. It found that it could not apply the definition of terrorism in the
Convention directly, as an independent source of law. Although this definition could not override
the provisions of the Lebanese Criminal Code, it still formed part of the Lebanese domestic system,
and could therefore aid the interpretation of the definition of terrorism under Article 314 of the
Lebanese Criminal Code. In so doing, the Appeals Chamber invoked the well-known principle of
international law, referred to above, of interpreting national law as far as possible in a manner
consistent with Lebanon’s international obligations.124 This appears to me to be consistent with
contemporary human rights standards. It accommodates judges carrying out their judicial function
of interpreting and developing existing law, not creating new law.
72.

The Appeals Chamber noted that the Convention did not intend to substitute its own

definition of terrorism for that of the states parties’ domestic legal systems,125 but allowed each
state to enact its own definition of terrorism. The Appeals Chamber found that the Convention’s
definition could not be applied directly, and hence the definition was under the Lebanese Criminal
Code. The Convention’s extraneous definition could therefore be used to aid the interpretation of
Article 314, as part of the overall context relevant to its interpretation.126 The specific content of
that Article and the Convention definition are discussed in section C below.

123
124
125
126

First interlocutory decision on applicable law, para. 114 et seq.
Ibid., paras 78-82.
Ibid., para. 80.
Ibid., para. 82.
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6.

The Appeals Chamber’s approach to the interpretation of Articles 2
and 3

73.

I will now address an area of divergence between myself and the Majority, which goes to

the characterization of the Appeals Chamber’s analysis of Articles 2 and 3. On examination of the
pronouncements in the Judgment, I believe that the Majority could be found to have
mischaracterised the Appeals Chamber’s approach. I consider that it is important to clarify this
matter in order to avoid misapprehension about the manner in which international law is deployed
as an interpretative aid by this Tribunal.
74.

The interpretative issue at question stems from a reading of Articles 2 and 3 of the Statute.

Article 2 of the Statute, entitled ‘Applicable criminal law’, provides that ‘subject to the provisions
of this Statute,’ the provisions of the Lebanese Criminal Code shall be applicable ‘including the
rules regarding the material elements of a crime, criminal participation and conspiracy’. 127 Article
3 (1) (a) states that a person is responsible for crimes within the Special Tribunal’s jurisdiction if
the person ‘Committed, participated as accomplice, organized or directed others to commit the
crime’ referred to in Article 2. Article 3 (1) (b) derives directly from Article 25 (3) (d) of the Rome
Statute of the ICC.128 The indicted charges fall under Article 3 (1) (a) of the Statute.
75.

The Majority correctly characterises the interpretative issue arising, as follows:
The issue of statutory interpretation here is the meaning of the words ‘subject to the
provisions of this Statute’ in Article 2 in relation to the modes of liability under which an
accused person charged before the Special Tribunal may have committed an offence. The
Statute, unfortunately, is unclear and provides no guidance as to its interpretation. 129

76.

I believe that, at this juncture, accepting that the Statute is unclear, there is no necessity to

examine the two laws with a view to discovery of which is more favourable and therefore most
apt for application. It is a clear matter of interpretation according to the teleological methodology.
The Appeals Chamber’s characterises the interpretive challenge as an ambiguity. The provision is

127
128
129

Statute, Art. 2(a).
Adopted on 17 July 1998.
Judgment, Applicable law, para. 5900.
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at the very least unclear. I will set out my own interpretation of Article 3 (1) (a) in section D (1)
below.
77.

However I make the following preliminary statements in the matter: I categorically

challenge my Learned colleagues’ assertion that the Statute offers no guidance to its interpretation.
I find this approach unconvincing, given that Article 2, in its body commences: The following
shall be applicable to the prosecution and punishment of crimes referred to in Article 1, subject to
the provisions of this Statute. We cannot erase these words and their significance from the Statute.
a.

In respect of Article 2 (a) of the statute, the reference to criminal participation
is taken to refer to criminal modes of liability or forms of individual criminal
responsibility.

b.

Article 3 is entitled Individual criminal responsibility and reads as follows:
1. A person shall be individually responsible for crimes within the jurisdiction
of the Special Tribunal if that person:

c.

It then lists a number of modes including those in sub article 3 (1) (a), the
pertinent article for these purposes.

In my view this imports a connection between articles 2 and 3 and an intention by the legislature
to render the modes of liability in Article 3 (1) (a) applicable to modes set out under the Lebanese
Criminal Code as referred to in Article 2.
78.

The Appeals Chamber and the Majority have different answers to this question. The

Appeals Chamber considered there to be a conflict between the two Articles, because ‘the matters
covered by Article 2 are regulated by Lebanese law, whereas the concepts envisaged in Article 3
are governed by international criminal law.’ 130 The wording of Article 2 makes clear that Lebanese
law applies, subject to the provisions of the Statute, and that the applicable Lebanese provisions
include ones defining modes of criminal liability. However, in the Appeals Chamber’s view,
Article 3 ‘incorporates some norms of international criminal law’,131 specifically, ‘principles of
international criminal law regarding various modes of criminal liability. 132 The Appeals Chamber

130
131
132

First interlocutory decision on applicable law, para. 207.
Ibid., para. 22.
Ibid., para. 206.
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went on to conclude that this conflict must be resolved ‘in light of the general principles of
interpretation outlined above,’ 133 and compared Lebanese law and international criminal law with
reference to the principle of favor rei.
79.

The Majority disagreed that any reading of these two articles meant that international

criminal law should be applied, because of the express wording of Article 2. In reaching this
position, the Majority critically engages with the Appeals Chamber’s approach. My learned
colleagues reiterate that in certain circumstances international law might remain of relevance:
‘[t]he hypothetical scenario … of a domestic court upholding a specific treaty obligation illustrates
how international law may remain relevant when interpreting domestic criminal law.’ 134 However,
Article 3 (1) (a) does not require ‘interpretation in light of Lebanon’s international legal
obligations’.135 And ‘nothing in the wording of Article 3 (1) (a) suggests, much less mandates, that
a chamber should look to international criminal law case law to determine the meaning of any of
the ordinary criminal law concepts already recognised in Lebanese law.’ 136
80.

It is my view that in respect of these findings, the Judgment does not state with complete

clarity the underlying rationale for the Appeals Chamber’s election to apply international law.
Indeed, the Majority’s phrasing could lead to a mis-apprehension concerning the Appeals
Chamber’s approach to applying international law as an interpretative aid.
81.

The Majority implies that the Appeals Chamber was—accepting that Lebanese law

applied—seeking to interpret it with reference to international criminal law. This appears to invoke
the Appeals Chamber’s conclusion that customary international law could be applied as an external
aid to interpret domestic legislation. To the extent that this is the Majority’s position, it is arguably

Ibid., para. 210.
Judgment, Applicable law, para. 6010.
135
Ibid., para. 5989.
136
Judgment, Applicable law, para. 6014. In considering the circumstances in which the Appeals Chamber considered
the Tribunal might depart from domestic case-law, the Majority appears to consider that the Appeals Chamber’s
framework is directed only at the conflict between Article 2 and 3. See, for example, para. 5989 (‘According to the
Appeals Chamber, the Trial Chamber need not do so where a Lebanese judicial interpretation or application of these
provisions: appears unreasonable, may result in a manifest injustice, or is inconsistent with international law that is
binding on Lebanon. The Trial Chamber generally agrees with this. The Trial Chamber may depart from a Lebanese
judicial interpretation that was clearly untenable in law or might result in unfairness if applied. But the Trial Chamber
has difficulty in understanding the relevance of the application of non-binding international law principles to the
circumstances of the Ayyash and others case. This is because the only charges on the amended consolidated indictment
are under article 3 (1) (a) of the Statute which does not require interpretation in light of Lebanon’s international legal
obligations.’)
133
134
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incorrect, both as a reflection of the Appeals Chamber’s interpretative framework and as a
characterisation of its specific application. In fact, the Appeals Chamber did not consider
international criminal law on modes of liability as an external aid to interpret domestic legislation.
82.

The Appeals Chamber looked at international criminal law in this instance because it

considered that as a matter of simple statutory construction, international criminal law was
incorporated into Article 3.
83.

I pause for a moment, to deal with how I perceive the principle of Legality to operate within

contemporary times, given that it originated from ancient times, when it was believed that judicial
power and arbitrary decisions and judgments were oppressive and prejudicial to the rights of the
populace. In those days, laws were handwritten without modern day amenities such as the
computer, telephone, notepad, Internet, Facebook or twitter. In those days the daily news was
presented by a town-crier. Now everywhere there is information and high technology. A humble
farmer tending his crops in his field at 5 am in the morning in Jamaica may watch breaking news
from Japan, Bolivia or Timbuktu. Access to information is rife. On the information highway a
wealth of information is available. And so it was in the year 2005. Progressive development of the
law beckons so far as accessibility and foreseeability are concerned.
84.

I therefore turn to examination of the principle of legality as it exists today and in the

process to examine how it has developed and how it affects judicial interpretation and law
development, also bearing in mind Professor Cassese’s three-pronged criteria in these matters.
From a human rights perspective, reference is also made to case law emanating from the European
Court of Human Rights (ECHR), involving civil law jurisdictions including France. This is not
done to fly in the face of Lebanese Judges or to subjugate Lebanon’s legal system to extraneous
values, so much as to demonstrate how that Court has dealt with Legality provisions which are
somewhat more similar to those under the Lebanese Constitution, in respect of other civil law
countries. France is referenced as the country to which the Lebanese system is more akin, for
historical reasons. In this regard I cite below the pertinent human rights instrument, and provision
which figures in these cases, being Article 7 of the European Convention on Human Rights:
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Article 7
(1) No one shall be held guilty of any offence on account of any act or omission which did
not constitute a criminal offence under national or international law at the time when it was
committed. Nor shall a heavier sentence be imposed than the one that was applicable at the
time the criminal offence was committed.
(2) This article shall not prejudice the trial and punishment of any person, for any act or
omission which at the time when it was committed, was criminal according to the general
principles of law recognised via by civilized nations.

85.

I now review the jurisprudence of the European Court of Human Rights on the principle of

legality as expressed in Article 7 of the European Convention to discover what may be gleaned as
to how the nullum crimen sine lege principle operates and how its modern version controls the
scope of the material judicial functions of interpretation and development of the crime.
86.

It has been held that the requirement that the crime be prescribed by law encompasses both

legislation and case law, and imposes qualitative requirements, notably accessibility and
foreseeability.137 It also encompasses customary international law, 138 even though the law may not
have been ever formally published in the state in question.139 Regarding accessibility, the Court
found that the law, including case law, must have been made public. 140 The customary international
law (provision, rule or principle) relevant to the definition of the crime in question should also be
accessible in the circumstances.141
87.

Significantly, regarding foreseeability, the Court found that an accused must be able to

know what conduct will render him criminally liable and what the applicable penalty will be from
the wording of the legal provision, though if necessary assisted by legal advice and by case law
interpreting the provision.142 This must be assessed from the convicted person’s perspective, even
after taking necessary legal advice, at the time of the charged offence. 143 That the class and level
of education, or profession of the prospective offender may affect how the court views matters of
137
138
139
140
141
142
143

Del Río Prada v. Spain [GC], para. 91.
Vasiliauskas v. Lithuania [GC], paras 171-175.
Kononov v. Latvia [GC], para. 237.
Kokkinakis v. Greece, para. 40.
Vasiliauskas v. Lithuania [GC], paras 167-168.
Cantoni v. France, para. 29; Jorgic v. Germany, para. 113.
Del Río Prada v. Spain [GC], paras 112. 117.
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accessibility and foreseeability. On the precision or certainty of legal provisions, the Court has
held that:
[…] it is a logical consequence of the principle that laws must be of general application
that the wording of statutes is not always precise. One of the standard techniques of
regulation by rules is to use general categorisations as opposed to exhaustive lists. The need
to avoid excessive rigidity and to keep pace with changing circumstances means that many
laws are inevitably couched in terms which, to a greater or lesser extent, are vague. The
interpretation and application of such enactments depend on practice […]
When the legislative technique of categorisation is used, there will often be grey areas at
the fringes of the definition. This penumbra of doubt in relation to borderline facts does
not in itself make a provision incompatible with Article 7 (Art. 7), provided that it proves
to be sufficiently clear in the large majority of cases. The role of adjudication vested in the
courts is precisely to dissipate such interpretational doubts as remain, taking into account
the changes in everyday practice.144

88.

However, the use of overly broad notions and vague criteria in interpreting and applying a

provision may render that provision incompatible with requirements of clarity and foreseeability
as to its effects.145 Moreover, ‘the scope of the notion of foreseeability depends to a considerable
degree on the content of the particular text in issue, the field it is designed to cover and the number
and status of those to whom it is addressed’. 146 Importantly, where the offence in question referred
to principles of international law, the Court assessed foreseeability in light of the standards
applicable at the material time, including customary international law. 147
89.

Regarding judicial interpretation of legal provisions, the Court found that:
However clearly drafted a legal provision may be, in any system of law, including criminal
law, there is an inevitable element of judicial interpretation. There will always be a need
for elucidation of doubtful points and for adaptation to changing circumstances. Indeed, in
the United Kingdom, as in the other Convention States, the progressive development of the
criminal law through judicial law-making is a well-entrenched and necessary part of legal

144
145
146
147

Cantoni v. France, paras 31-32.
Liivik v. Estonia, para. 101.
Cantoni v. France, para. 35.
Vasiliauskas v. Lithuania [GC], paras 171-175.
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tradition. Article 7 (art. 7) of the Convention cannot be read as outlawing the gradual
clarification of the rules of criminal liability through judicial interpretation from case to
case, provided that the resultant development is consistent with the essence of the offence
and could reasonably be foreseen.148 (Emphasis supplied)

90.

Consistency with the essence of the offence concerns whether the interpretation fell within

the wording of the provision as read in its context, and whether it was reasonable. 149 Consistency
with the essence of the offence is also applicable when the domestic court is interpreting a legal
provision based on international law.150 The foreseeability of the judicial interpretation concerns
whether it continued a perceptible line of case law development, or whether the court had taken an
unforeseeable new approach.151 The lack of comparable precedents or previous instances of
interpretation is not decisive.152 The foreseeability requirement was not met where there was an
extensive interpretation to the accused’s disadvantage,153 or where the legal provision was
ambiguous coupled with unforeseeable interpretation by the interpreting judge before whom the
matter was heard.154 This appears to mean that in the case of ambiguity in the law judges must still
seek to interpret and bring clarity and meaning to the words and interpret the law in a foreseeable
manner.
91.

The court found that there was a prohibition on the retrospective application of criminal

law to an accused’s disadvantage.155 However, it was also found that there was no breach where
the acts in question were already punishable under legal provisions in force at the material time,
even if not punishable as an independent offence. 156
92.

Finally, the Court clarified that the reference to ‘general principles of law recognised by

civilized nations’ in Article 7 (2) represented a mere contextual clarification of the ambit of the

148
149
150
151
152
153
154
155
156

S.W. v. the United Kingdom, para. 36.
Jorgic v. Germany, paras 105.
Jorgic v. Germany, paras 103
S.W. v. the United Kingdom, para. 43; Pessino v. France, para. 36.
K.A. and A.D. v. Belgium, para. 55; Jorgic v. Germany, para. 109.
Dragotoniu and Militaru-Pidhorni v. Romania, paras 39-48.
Žaja v. Croatia, paras 102-103.
Del Río Prada v. Spain [GC], para. 116.
Ould Dah v. France Decision.
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principle of legality, so that the prohibition on retroactivity applied equally when the offence was
based on general principles of law.157
93.

I consider this to be the appropriate legal context within which the principle of legality

currently operates and operated in February of 2005.

C.

The crime of terrorism
1.

Introduction: the elements of the crime and my approach to its
interpretation

94.

I turn now to the crime of terrorism applicable in the Special Tribunal. For convenience, I

set out below the text of Article 314 of the Lebanese Criminal Code which provides as follows:
Terrorist acts are all acts intended to cause a state of terror and committed by means liable
to create a public danger such as explosive devices, inflammable materials, toxic or
corrosive products and infectious or microbial agents.158

As expressed in the Judgment, Article 6 of the Lebanese law of 11 January 1958 deals with
penalties for this offence under the Lebanese law, and circumstances that will aggravate the
offence, but does not contribute to defining the offence.
95.

The elements of this offence under Lebanese law are discussed in paragraphs 6155-6199

of the Judgment. In summary, the following findings are made concerning those elements.
96.

Regarding the actus reus of the crime, firstly, the term ‘such as’ in Article 314 imports that

it is an illustrative rather than a closed list.159 Secondly, the means listed and the term for ‘means’
in the original (Arabic) version suggest that in that Article, ‘means’ refers to a physical means, not
a manner or method of carrying out or execution of an act. 160 Thirdly, the Trial Chamber need not
attempt to determine the exact scope of the words ‘means liable to create a public danger’ because
the Accused are charged using one of the specified means. Consequently, the Trial Chamber’s
summary of its findings concerning the actus reus, for the purpose of proceedings in this Tribunal,

157

Maktoufand Damjanović v. Bosnia and Herzegovina [GC], para. 72.

158

Emphasis added.
Judgment, Applicable law, para. 6157.
Ibid., para. 6156.

159
160
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is confined to committing a terrorist act by means of an explosive device. In the precise
circumstances of the means alleged in this case, to satisfy the ‘means’ test a person must perform
an act using an explosive device that is liable to create a public danger.161
97.

Fourthly, regarding the mens rea of this crime, it is concluded in the Judgment that:

•

to fulfil this element a person must intend to cause a state of terror; 162

•

that person must also have some level of knowledge of the means intended or
used to commit the crime, so that where the act is alleged to have been
committed by means of an explosive device, they must have known that it was
to be committed by means of such a device; 163 and

•

responding to a Sabra Defence submission to the contrary—proof of motive is
not required.164

98.

For reasons that follow, I agree with each of these findings in substance. However, applying

the interpretative principles that I have set out in section B above, I would not have discounted any
relevant binding international law, including established principles of customary international law,
in interpreting the words of Article 314. While I share my colleagues’ doubt that a customary
definition of terrorism as an international crime currently exists, or indeed existed at the material
time (that of alleged commission of the offence charged), I consider that the many international
and domestic sources that the Appeals Chamber surveyed on this matter may appropriately be used
as sources of guidance in interpreting the Lebanese provision. I also consider that the words of
Article 314 themselves, interpreted purposively and in their context, admit a broader reading of
the ‘means’ element and that this reading, properly, facilitates application of the provision to
contemporary forms of terrorism. Consequently, I would go somewhat further than my colleagues
in the Majority regarding the potential scope of the Article, notwithstanding that in the present
case there is no need to address definitively that question because of the nature of the acts charged
and proven.

161
Ibid., para. 6199. In light of the charges in this case, the Majority at para. 6171 expressly declined to determine
whether Article 314 could also cover the threat of an act, although they did opine that the language of the Article is
‘clear[ly]… to the contrary’. I address the Appeals Chamber’s approach to this question at paras 104-106, 117 below.
162
Ibid., paras. 6174, 6199.
163
Ibid., paras 6186, 6199.
164
Ibid., paras 6187-6197.
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99.

Specifically, in this case, the facts that the Prosecutor alleges amounted to a terrorist act

contrary to Article 314, and that the Trial Chamber has found to be proven on the evidence or
treated as proven based on an agreement between the Parties, indisputably, fall squarely within the
terms of Article 314. Whether viewed objectively or subjectively, there was a positive act patently
intended to cause a state of terror, the explosion on 14 February 2005, and it was committed by
one of the means mentioned in the Article, namely an explosive device. That device thus satisfies
the requirement of use of a means liable to create a public danger by the terms of the Article itself;
there is no need to look further. So the Judgment finds.165 Equally, these facts satisfy the extended
interpretation of ‘means’ employed by the Appeals Chamber in its first interlocutory decision on
the applicable law, which I will describe below. 166
100.

My judicial colleagues in the Majority also found, implicitly referring to the actus reus of

the offence, that the wording of Article 314 is unambiguous and clear.167 I have a number of
reservations about this observation on their part. To commence, clarity or the absence of ambiguity
in the terms of a provision does not avoid the necessity to interpret them. Furthermore, the exact
scope of the phrase ‘means liable to create a public danger, such as’ in the Article is uncertain. The
scope of the phrase could be a pertinent or a live issue in connected cases where the means
employed are evidently not expressly stated in Article 314, unlike the means in this case.
Additionally, even if the Trial Chamber is not strictly called upon to make this determination
within the context of the Ayyash et al. case, it fell within the ambit of the questions addressed by
the Pre-Trial Judge to the Appeals Chamber in exercise of his discretion under Rule 68 (G) and
which that Chamber in turn addressed acting under Rule 176 bis (A) as a preliminary issue. Those
questions were:
(i)

Taking into account the fact that Article 2 of the Statute refers exclusively to
the relevant provisions of the Lebanese Criminal Code in order to define the
notion of terrorist acts, should the Tribunal also take into account the relevant
applicable international law?

Judgment, Legal findings on charged crimes (Counts 2-9), paras 6331-6334; see also Applicable law, paras 6169,
6171, 6199.
166
In subsection 2.
167
Judgment, Applicable law, paras 6167-6168.
165
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(ii)

Should the question raised in paragraph i) receive a positive response, how,
and according to which principles, may the definition of the notion of terrorist
acts set out in Article 2 of the Statute be reconciled with international law? In
this case, what are the constituent elements, intentional and material, of this
offence?

(iii)

Should the question raised in paragraph i) receive a negative response, what
are the constituent elements, material and intentional, of the terrorist acts that
must be taken into consideration by the Tribunal, in the light of Lebanese law
and case law pertaining thereto?168

101.

In the following sections, I will first describe the Appeals Chamber’s examination of the

crime of terrorism and the view the Majority adopts regarding recourse to international law and
other sources on this issue. I will then deal with the question of recourse to customary international
law and, finally, my own view as to the proper interpretation of Article 314.

2.
102.

The critical features of the Appeal’s Chamber’s examination

The Appeals Chamber’s examination of the crime of terrorism accounts for a significant

proportion of its first interlocutory decision and refers to a plethora of material which time and
circumstance do not permit me to summarise in full. I will, therefore, not attempt an overly
exhaustive review in this Opinion, but instead highlight what I suggest are the most critical features
of that examination for present purposes.
103.

I have already set out, above,169 my understanding of the Appeals Chamber’s general

conception of customary international law, its view on the significance of that and other sources
of international law within the Lebanese domestic legal system, and its overall conclusion
regarding all substantive crimes that come within the jurisdiction of this Tribunal, including
terrorism. I understand that conclusion to be that Lebanese law governs the definition of those
crimes in this Tribunal and international law definitions of them, if any, do not apply directly by
virtue of the Statute, unlike the definitions of modes of responsibility under Article 3 of the Statute.

168

Pre-Trial Judge 21 January 2011 order on preliminary questions to the Appeals Chamber, questions (i) to (iii) under
the heading ‘With regard to the notion of terrorist acts’, pp 12-13.
169
Section B, ‘The interpretative framework’.
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104.

For the Appeals Chamber, the result of the application of these conclusions to the crime of

terrorism specifically (in order to answer a question from the Pre-Trial Judge concerning which
definition or definitions of that crime govern in the Special Tribunal), 170 was a broader definition
than that apparent on the face of Article 314 or in Lebanese case law interpreting it. That definition
first appears in paragraph 147 of its First Interlocutory decision. It is then repeated in largely the
same terms in the Disposition of that decision, paragraph 3. The significance of this definition is
such that I repeat below the relevant part of the Disposition in full here, including its footnote:
[Disposition, paragraph 3:]
Article 314 of the Lebanese Criminal Code and Article 6 of the Law of 1958, interpreted
in the light of international rules binding upon Lebanon, provided such interpretation does
not run counter to the principle of legality, require the following elements for the crime of
terrorism (see above paras 47-60, 124-30):
a.

the volitional commission of an act or the credible threat of an act;

b.

through means that are likely to pose a public danger; [footnote 432] and

c.

with the special intent to cause a state of terror.

[Footnote] 432. In particular, the Appeals Chamber notes that whether certain means are
liable to create a public danger within the meaning of Article 314 should always be assessed
on a case-by-case basis, having regard to the non-exhaustive list in Article 314 as well as
to the context and the circumstances in which the conduct occurs. This way, Article 314 is
more likely to be interpreted in consonance with international obligations binding upon
Lebanon.171

105.

The definition in the Disposition contains one addition, in the form of the words ‘or the

credible threat of an act’ in the first identified element, not present in paragraph 147. Arguably,
there are parts of the first interlocutory decision that raise some doubt that the Appeals Chamber
intended the actus reus of the applicable definition to encompass both acts and threats and, if it
did, that it viewed this as a substantial or significant departure from the purely domestic definition.
It is not stated explicitly anywhere in the body of the decision until the Disposition that threats are

170
171

See para. 100, above.
First interlocutory decision on applicable law, disposition, 3, fn. 432, emphasis added.
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covered for the purpose of proceedings in the Special Tribunal.172 In addition, parts of the
preceding analysis refer only to acts, not threats, and it is stated outright in paragraph 145 that
there are only two ‘significant differences’ between the Lebanese Criminal Code and customary
international definition, neither of which refers to the credible threat of as opposed to the
commission of the relevant acts. The non-authoritative Headnote to the decision reinforces this
impression, by omitting the reference to threats that appears in the Disposition and instead seeming
to use the definition from paragraph 147.173
106.

Yet I am inclined to consider that the definition in the Disposition to that decision is the

intended one, not only by reason of its appearance within the confines of the Disposition. It is also
because there is no doubt that the Appeals Chamber considered that Article 314 must be interpreted
in light of international rules binding upon Lebanon174 and had earlier identified not only acts but
the credible threat of them as forming part of applicable international law.175 I will, accordingly,
assume in the following analysis that the definition in the Disposition is the intended one.
However, as will be seen, I am inclined to the view that the ‘credible threat’ element of it should
not be applied in matters before this Tribunal.
107.

The Appeals Chamber examined two bodies of international law on terrorism to identify

the ‘relevant applicable international law’ as an ‘aid’ or ‘guidance’ in interpreting Article 314.176
Those bodies were conventional, that is, treaty law, and customary international law. 177 Regarding
the first body of law, the Chamber noted, ‘The only international treaty ratified by Lebanon that
provides a general definition of terrorism is the Arab Convention for the Suppression of Terrorism
of 22 April 1998’.178 The Arab Convention’s definition of terrorism is:

172

As the Majority states in the Judgment. Judgment, Applicable law, para. 6165.
First interlocutory decision on applicable law, Headnote, section IIB, last paragraph.
174
See, especially, First interlocutory decision on applicable law, disposition, 3, chapeau (which as noted in para. 104
above states, ‘Article 314 of the Lebanese Criminal Code and Article 6 of the Law of 1958, interpreted in the light of
international rules binding upon Lebanon, provided such interpretation does not run counter to the principle of
legality, require the following elements for the crime of terrorism (see above paras 47-60, 124-30)’, emphasis added).
175
First interlocutory decision on applicable law, paras 65, 85-113, 139-141, 145-147.
176
Ibid., para. 45. The first quoted phrase adopts the language used in one of the Pre-Trial Judge’s questions to the
Appeals Chamber submitted to it under Rules 68 (G) and 176 bis.
177
See, e.g., First interlocutory decision on applicable law, paras 45-46, 61 and the sub-sections of the decision that
follow.
178
First interlocutory decision on applicable law, para. 63, original emphasis.
173
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Any act or threat of violence, whatever its motives or purposes, that occurs in the
advancement of an individual or collective criminal agenda and seeking to sow panic
among people, causing fear by harming them, or placing their lives, liberty or security in
danger, or seeking to cause damage to the environment or to public or private installations
or property or to occupying or seizing them, or seeking to jeopardize a national resource. 179

108.

The Arab Convention also defines as a ‘terrorist offence’, firstly, any offence or attempted

offence in furtherance of a terrorist objective in the territory of any of the States party to the
convention, or against their nationals, property or interests, that is punishable by those States’
domestic law. Secondly, specific offences stipulated in six other conventions (to all of which
Lebanon is a party), or particular provisions of them, unless those specific offences have been
excluded by the State party’s legislation. These conventions and provisions concern such matters
as acts upon and against aircraft, hostage-taking and piracy on the high seas.180
109.

The Appeals Chamber further noted that the Arab Convention ‘itself clearly indicates that

it does not intend to substitute its own definition of terrorism for those contained in the national
law of each contracting party. […] The purpose of the Arab Convention’s definition of terrorism
is to enable prosecution, not to change domestic criminal codes.’181 Consequently, the Appeals
Chamber found, the Special Tribunal cannot apply the Convention directly, as an independent
source of law. But ‘its definition can nonetheless be used to help identify a persuasive
interpretation of the Lebanese Criminal Code as part of the overall context relevant to its
interpretation.’182 It was also stressed that it is an established principle of international law that, as
much as possible, national law should be construed so as to make it consistent with a State’s
international obligations.183
110.

Regarding customary international law on terrorism, the Appeals Chamber found that there

is currently a crime of terrorism under that body of international law where the conduct in question
occurs in peacetime, as opposed to during an armed conflict. In other words, there are not just

179

League of Arab States, Arab convention for the suppression of terrorism, Adopted 22 April 1998 (‘Arab
Convention’), Art. 1 (2).
180
Arab Convention, Art. 1 (3). The application of the listed conventions, or provisions of them, is also excluded in
the case of States that, unlike Lebanon, are not party to them.
181
First interlocutory decision on applicable law, para. 80.
182
Ibid., paras 81-82.
183
Ibid., paras 75, 82.
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particular types of terrorist offences defined in the issue-specific conventions previously
mentioned, and crimes defined as terrorism in states’ own (domestic) laws. There is also an
international crime entailing the criminal responsibility of any individual, regardless of his or her
nationality, whose existence all countries in the world accept. The Appeals Chamber further found
that the elements of this international crime were:
a.

the perpetration of a criminal act, e.g. murder, or threatening such an act;

b.

the intent to spread fear among the population, which would generally entail
creation of public danger, or directly or indirectly coerce a national or
international authority to take some action, or to refrain from taking it;

c.
111.

when the act involves a transnational element.184

While the Appeals Chamber admitted that both scholars and legal experts doubted whether

a widely accepted definition of customary law principle existed or had evolved in the world
society,

185

it nonetheless felt that such a definition had gradually emerged. The Appeals Chamber

also acknowledged that the existence of a customary rule outlawing terrorism does not necessarily
mean that terrorism is a criminal offence under international law. It cited the test set out by the
ICTY in

Tadić, that for individual criminal responsibility to arise at the international level, it must

be shown that violation of the international rule in question entails the individual criminal
responsibility of the person breaching that rule. 186 The Appeals Chamber found the requisite state
practice and opinio juris to be evidenced by a wide range of sources, including the aforementioned
treaties, other treaties, resolutions of the United Nations Security Council and national
legislation.187 In other words, a full and extensive review was conducted. Based on the same survey
of sources at both the international and national level, it concluded that ‘a broader norm that would
outlaw terrorist acts during times of armed conflict may also be emerging’188 but does not yet
exist—it is ‘incipient (in statu nascendi)’, only.189

Ibid., para. 85; see also paras 111-113.
Ibid., para. 83, fn. 127.
186
Ibid., para. 103, citing Tadić Decision on the Defence motion for Interlocutory Appeal on Jurisdiction, paras 94,
128-137.
187
Ibid., para. 85 et seq.
188
Ibid., para. 107.
189
Ibid., para. 109, original emphasis.
184

185
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112.

The Appeals Chamber opined that there is a ‘requirement, in the legislation of a number of

common law states and civil law states, as well as in some of the UN Terrorism Conventions and
the draft Comprehensive Convention [on terrorism], for a political, religious, racial or ideological
purpose’.190 It concluded, however, that such purpose or motive does not yet form part of the
customary definition of the crime.191
113.

As to the definition of the Lebanese domestic crime of terrorism, the Appeals Chamber

found that it was ‘clear from’ Article 314 of the Lebanese Criminal Code and Articles 6 and 7 of
the 1958 Law that the crime’s elements were:
a.

an act, whether that act constituted an offence under other provisions of the
Lebanese Criminal Code or not;

114.

b.

which is intended to cause a state of terror; and

c.

the use of a means liable to create a public danger. 192

Relevantly, it was further noted, that Lebanese courts appear to have concluded that the

provision is confined in its application to ‘those means which as such are likely to create a public
danger, namely a danger to the general population. It would follow that the definition does not
embrace any non-enumerated means referred to in Article 314 […] unless these means are similar
to those enumerated in their effect to creating a public danger per se.’ As the Appeals Chamber
went on to observe, applying this approach, the definition of a terrorist act under Article 314 would
not encompass acts committed using a gun, a semi-automatic or automatic machine gun, a
revolver, or a knife and perhaps even a letter-bomb.193
115.

The Appeals Chamber relied on a number of considerations to determine the proper

meaning and scope of the term ‘means liable to create a public danger’, as set out hereunder:
a.

Firstly, it noted as I have just described the highly restrictive approach adopted
by Lebanese courts. It next opined this was not the only or more persuasive
resolution to interpretation. Further that it believes ‘that a more congruous

190
191
192
193

Ibid.,
Ibid.,
Ibid.,
Ibid.,

para. 98; see also paras 88, 94-95, 106.
paras 98, 100, 106.
paras 47-49.
para. 52. See further paras 53-54, 145.
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construction of the expression used by Article 314 is warranted’. It then
proceeded to construe the term, with reference to the 314 provision itself. In
this regard, in my view, it looked internally, within Lebanese law, namely, the
provisions of the Lebanese Criminal Code, without reference to or applying
international law. It also addressed the peculiar circumstances (facts and
evidence) within the specific context of each case and its role and value in
judicial determination of whether a particular means employed fell within or
without the terms of Article 314.194 The Appeals Chamber confirmed, with
which I agree,195 that the essential controlling element, was whether ‘the means’
are ‘capable’ or ‘liable to create a public danger’. The concept of ‘public
danger’ within the context of the discharging a means such as a firearm at a
political or military leader whether in a public domain or private was also
examined.196 The close link between the aim of the crime (to cause a state of
terror) and the result of the terrorist act (to create a public danger) was stated.
b.

Secondly, it concluded that the above wider interpretation, was better suited to
address contemporary forms of terrorism, than that employed by some
Lebanese courts.197

c.

Thirdly,198 it referred to international law, namely conventional law—the Arab
Convention—and the ‘customary international rule on terrorism’ having regard
to the fact that neither of those laws envisage a restriction on means. It found
that its finding on the means element of this crime was ‘warranted by the need
to interpret national legislation as much as possible in such a manner as to bring
it into line with binding relevant international law’.

Ibid., paras 125-129.
As I will elaborate below, at para. 136.
196
For example, the Appeals Chamber found that ‘regardless of the weapon used’, the definition in Article 314 could
be satisfied when a terrorist shoots at a person in a public road and thereby imperils a large number of other people
simply due to their presence at that location. It could also be satisfied when a prominent political or military leader is
killed or wounded, even if this occurs in a closed place with no one else present. In the latter case, ‘the danger may
consist in other leaders belonging to that same faction or group being assassinated or in causing a violent reaction by
other factions’. First interlocutory decision on applicable law, paras 125-129.
197
First interlocutory decision on applicable law, para. 129.
198
Ibid., paras 129-130.
194

195
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116.

I consider that a significant result of the above treatment of ‘means liable to create a public

danger’ by the Appeals Chamber, is that whether by properly construing the Lebanese provisions
of the Lebanese Criminal Code (without reference to international law) or when applying the Arab
Convention, or customary international law as the Appeals Chamber described it, the scope of
means is broader than that determined by some Lebanese Judges and could also encompass means
which are not specifically categorised or are not of similar species to those set out in Article 314.
117.

The Appeals Chamber considered whether this broadening of one of the objective elements

of the crime as applied in Lebanon was permissible in light of the principle of legality,199 but
concluded that it was permissible, it being foreseeable to a Lebanese national or anyone living in
Lebanon.200 As discussed above, the Appeals Chamber also appeared, albeit implicitly, to consider
it appropriate to expand the objective elements of the crime for the purposes of Special Tribunal
proceedings to encompass not only the volitional commission of an act, but also the credible threat
of one. Observation is made fairly and respectfully that it did not consider or discuss the legality
implications of this expansion.
118.

The Appeals Chamber did not adopt the requirement, which forms part of both of the Arab

Convention’s definition of terrorism and the customary international definition that it had
identified,201 that the underlying conduct—in other words the act or threat of the act—should also
be a crime. I understand this approach or decision to have derived from its finding that pursuant to
Article 2 of the Statute, Article 314 is the principal and governing source of the definition that this
Tribunal must apply. That finding is also understood to have prompted the Appeals Chamber’s
decision not to import the requirements, from its suggested customary international definition, of
a transnational element to the conduct of the accused and a coercive intention on his or her part (as
an alternative to the intention to spread fear).

Ibid., paras 130 et seq.
First interlocutory decision on applicable law, para. 138; see, further, its detailed discussion of the issue in
paras. 131-144.
201
In para. 85 of First interlocutory decision on applicable law, as described in para. 110, above.
199
200
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3.

The Majority view on recourse to international law and other sources
on terrorism

119.

My colleagues in the Majority reject the notion that if there is a customary international

crime corresponding to a crime under the Lebanese Criminal Code provisions specified in Article
2 of the Special Tribunal’s Statute, the Chambers of the Tribunal should consider that international
crime in interpreting the applicable Lebanese one. The Majority stated that is irrelevant to this
Tribunal’s function of trying the crime of terrorism specified in Article 2 of the Statute whether
there was a customary international law definition of that crime in 2004 and 2005.202 I have set out
in section B above my general disagreement with this position.
120.

However, all members of the Trial Chamber are of the view that no customary international

law definition of the crime of terrorism yet exists.203 The Trial Chamber considered in this regard,
but was not persuaded by, submissions from the Sabra Defence that proffered an alternative
customary definition to that identified by the Appeals Chamber. 204
121.

The Majority of the Trial Chamber also appears, relevantly, to reject that it is necessary to

resort to ‘foreign and international practice in … the field of counter-terrorism’ to define a crime
charged in this forum, at least where—as the Majority considers to be the case here—Lebanese
legislation recognises that crime, is not unclear, and is not inconsistently or unreasonably
interpreted by the courts of that country. 205 The Majority further asserted that to interpret this and
the other applicable substantive crimes, it relied only on the Code itself and relevant Lebanese
judicial decisions, bearing in mind however that such decisions are not binding, and would in the
event of any residual ambiguity after the application of ordinary principles of statutory
interpretation, interpret the provision strictly in favour of the Accused without examining ‘the law
or practice of other States or international institutions’.206
122.

This suggests that the Majority would have rejected those aspects of the Appeal Chamber’s

suggested definition that in their view do not align with the definition apparent in Article 314 itself,

202

Judgment, Applicable law, paras 6016-6017.
Ibid., paras 6192-6193. I further explain my own view in section 4 below.
204
As explained in the Judgment, Applicable law, paras 6196-6197. For the details of this submission, which the Sabra
Defence presented as an alternative to its primary position rejecting resort to customary international law, see
Judgment, Applicable law, paras 6002-6003, 6187-6190.
205
Judgment, Applicable law, para. 6011.
206
Ibid., paras 6015-6019.
203

Case No. STL-11-01/T/TC

2382 of 2642

18 August 2020

R334368

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

that is, its more expansive interpretation of the ‘means’ element and incorporation of not only acts
but credible threats of them. As I have indicated,207 however, the Majority declined to express a
final view on either matter, finding that this was unnecessary in light of the charges in this case.

4.
123.

Recourse to customary international law

In contrast to my colleagues, applying the general principle of interpretation I have

accepted above,208 I consider the Trial Chamber would be bound to have interpretative recourse to
a binding customary international law definition of the crime of terrorism, if one existed.
124.

The Appeals Chamber’s comprehensive review of sources, in its interlocutory decision, to

me demonstrates persuasively that by 14 February 2005, a customary definition of an international
crime of terrorism in peacetime was in the making, or nascent. Among other notable developments,
there was by then a series of widely accepted treaty definitions of terrorism and/or related offences
in peacetime. These were applicable at the regional level209 or (as earlier mentioned) in specific
contexts, such as civil aviation210 and the financing of terrorists and terrorist organisations. 211 By
wide acceptance, I mean that a large proportion of States212 participate in many213 of the treaties

207

In para. 96 and fn. 161 above.
In section B.
209
See the Appeals Chamber’s summary and list of the relevant regional treaties in First interlocutory decision on
applicable law, para. 88 and fns 135, 140.
210
Convention on Offenses and Certain Other Acts Committed on Board Aircraft, Adopted 14 September 1963
(‘Tokyo Convention’); Convention for the Suppression of Unlawful Seizure of Aircraft, Adopted 16 December 1970
(‘Hague Convention’); Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation,
Adopted 23 September 1971 (‘Montreal Convention’); Protocol for the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation, Adopted 24 February 1988 (‘1988 Protocol to the Montreal
Convention’). Three more treaties on this issue have since entered into force: the Convention on the Suppression of
Unlawful Acts Relating To International Civil Aviation, adopted in Beijing on 10 September 2010 (‘Beijing
Convention’) (which, pursuant to Art. 24 of that Convention, between State parties to it prevails over the Montreal
Convention and 1988 Protocol); the Protocol to the Hague Convention adopted on the same date (‘2010 Protocol to
the Hague Convention’); and the Protocol to the Tokyo Convention adopted on 4 April 2014 (‘2014 Protocol to the
Tokyo Convention’).
211
International Convention for the Suppression of the Financing of Terrorism, Adopted 9 December 1999
(‘Financing Convention’). As the Appeals Chamber noted, other contexts are maritime, nuclear, hostage-taking, the
harming of diplomatic representatives and terrorist bombings. The UN Office of Counter-Terrorism also includes
plastic explosives in its list of terrorism-related issues that are the subject of universal (as opposed to regional) treaties.
See
UN
Office
of
Counter-Terrorism,
‘International
Legal
Instruments’,
https://www.un.org/counterterrorism/international-legal-instruments; First interlocutory decision on applicable law,
para. 89 and accompanying footnotes.
212
Or of States entitled to participate, in the case of the regional treaties.
213
At present, in late July 2020, taking just the issue-specific treaties as an example, 189 States are party to the
Financing Convention; 188 to the Montreal Convention; 186 to the Tokyo Convention; 185 to the Hague Convention;
180 to the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplomatic Agents, Adopted 14 December 1973 (‘New York Convention’); 176 to the International
208
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in question. While that fact cannot be assumed to signify that those States also recognise
corresponding customary obligations,214 it may constitute evidence that such obligations exist.215
There were also resolutions of the UN General Assembly and Security Council containing a
general definition of sorts, notably General Assembly resolution 49/60 of 1994216 and its
successors217 and Security Council resolution 1566 of 2004.218
125.

Moreover, there was undoubtedly commonality or convergence in various respects

between definitions of offences in those treaties, resolutions and other relevant international
instruments, including a draft of a UN comprehensive convention on international terrorism;219

Convention Against the Taking of Hostages, Adopted 17 December 1979 (‘Hostage Convention’) and the
1988 Protocol to the Montreal Convention; 170 to the International Convention for the Suppression of Terrorist
Bombings, Adopted 15 December 1997 (‘Terrorist Bombings Convention’); 166 to the Convention for the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Adopted 10 March 1988 (‘SUA Maritime
Convention’) and 156 to its Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms
Located on the Continental Shelf, Adopted 10 March 1988 (‘Fixed Platforms Protocol’); 161 to the Convention on
the Physical Protection of Nuclear Material, Adopted 26 October 1979; and 156 to the Convention on the Marking of
Plastic Explosives for the Purpose of Detection, Adopted 1 March 1991.
214
North Sea Continental Shelf Judgment, para. 76.
215
See, e.g., Eritrea-Ethiopia Claims Commission, Partial Award: Prisoners of War, Ethiopia’s Claim 4, 1 July 2003,
UNRIAA, vol. XXVI (Sales No. E/F.06.V.7) 73–114, pp 86–87, para. 31; Norman child recruitment decision,
paras. 17–20; International Law Commission, Draft conclusions on identification of customary international law, with
commentaries, 2018, forming part of UN Doc. A/73/10, Report of the International Law Commission Seventieth
Session (30 April-1 June and 2 July-10 August 2018), Commentary on Conclusion 11, para. 3, referring to these
authorities. See also the case law of other internationalised and international courts and tribunals referred to in
paras 36-38 above. Cf. the dissenting opinion of Judge Sørensen in the ICJ’s North Sea Continental Shelf Judgment
discussed in First interlocutory decision on applicable law, para. 108.
216
Measures to eliminate international terrorism, GA Res. 49/60, UN Doc. A/RES/49/60, 17 February 1995, Annex,
‘Declaration on Measures to Eliminate International Terrorism’, para. 3.
217
See the lists in First interlocutory decision on applicable law, fn. 136 and, for resolutions subsequent to the issuing
of that decision, on the website of the UN Security Council Counter-Terrorism Committee, ‘General Assembly
Resolutions relevant to the Global Counter-Terrorism Strategy’, https://www.un.org/sc/ctc/resources/generalassembly/resolutions/.
218
SC Res. 1566, UN Doc. S/RES/1566, 8 October 2004 (‘Security Council resolution 1566’), operative para. 3,
which states that the Security Council:
Recalls that criminal acts, including against civilians, committed with the intent to cause death or serious
bodily injury, or taking of hostages, with the purpose to provoke a state of terror in the general public or in a
group of persons or particular persons, intimidate a population or compel a government or an international
organization to do or to abstain from doing any act, which constitute offences within the scope of and as
defined in the international conventions and protocols relating to terrorism, are under no circumstances
justifiable by considerations of a political, philosophical, ideological, racial, ethnic, religious or other similar
nature, and calls upon all States to prevent such acts and, if not prevented, to ensure that such acts are
punished by penalties consistent with their grave nature.
219
Proposed in 2002 by the coordinator of the drafting process. This process is ongoing. See ‘Text Circulated by the
Coordinator for Discussion’ in Report of the Ad Hoc Committee established by General Assembly Resolution 51/210
of 17 December 1996, UN Doc. A/57/37 (28 January-1 February 2002) Annex IV, p. 18 (‘2002 coordinator’s
proposal’). Although formally no text is yet agreed in the negotiations of this instrument, that proposal is still
apparently ‘the basis of discussions on the outstanding issues’: Amrith Rohan Perera, ‘The draft United Nations
Comprehensive Convention on International Terrorism’ in Ben Saul (ed.), Research Handbook on International Law
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definitions in domestic penal legislation; and ones set out in domestic jurisprudence. This included
a strong trend across each of these definitional sources of not limiting the means of carrying out
the terrorist act to particular physical means. 220
126.

As there was no evidence of Lebanon entering constant and persistent objections to the

potentially emerging definition of terrorism under customary international law—and indeed
Lebanon engaged with this emerging area of law by becoming a party to relevant treaties including
the Arab Convention on the Suppression of Terrorism—it cannot be said that Lebanon would be
excluded from the binding nature of any rule of customary international law which may arise in
this area.
127.

However, full crystallization and maturity are the essential characteristics which any

customary international law principle must demonstrate as possessing. After careful consideration,
I am not convinced that States’ practice in the area of terrorism was sufficiently consistent, or that
their acceptance that they were legally bound to follow the same practice—the opinio juris—was
sufficiently evident, for a customary definition to have clearly crystallised by that time. For that
matter, it does not appear to have crystallised by February 2011 when the Appeals Chamber issued
its decision, or since the date of that pronouncement.
128.

It is important in this respect to be cognizant of the fact that the relevant inquiry is not

whether there are any customary international law rules concerning terrorism. It is, as the Appeals
Chamber itself acknowledged, whether terrorism ‘is a criminal offence under international law’,
entailing individual criminal responsibility.221 Although complete certainty is not required as a
matter of law, in my view a relatively high degree of precision and certainty is required as to all
elements of the definition, in order to satisfy the principle of legality. 222 Even though many of the
source definitions have much in common, my view is that the differences between them, and
and Terrorism (Elgar, 2014) (‘Terrorism Research Handbook’), pp 151-162, p. 161. See also UN General Assembly
Sixth Committee website, list of periodic reports of the relevant ad hoc committee and working group at
https://legal.un.org/committees/terrorism/reports.shtml and summary of mandate, working methods and progress to
date at https://legal.un.org/committees/terrorism/.
220
In contrast to the way in which Lebanese courts have interpreted the definition in Article 314 of the Lebanese
Criminal Code, as the Appeals Chamber remarked. First interlocutory decision on applicable law, e.g. para. 113. For
examples attesting to the trend of non-limitation of physical means, see paras 138-140, and their footnotes, below.
221
First interlocutory decision on applicable law, para. 103.
222
See, e.g., Kai Ambos and Anina Timmermann, ‘Terrorism and Customary International Law’ in Terrorism
Research Handbook, pp 20-38, p. 22, drawing from the first author’s earlier work, particularly Ambos LJIL 2011. See
further my analysis of this principle in section B above.
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between them and other relevant approaches, could be regarded as too significant for that threshold
to be met. This contradicts the notion that States, generally, believe they are bound by the same
core definition of the crime—or, adapting the Appeals Chamber’s words, that they share the
‘intention to criminalise’ basically the same thing. 223
129.

The presence of a motive or purpose element in various definitions of the crime, in both

domestic law and international instruments, is one illustration of this. The Appeals Chamber
considered this to be a discrepancy or minority approach that is not fatal to the existence of a
customary definition, emphasising that total uniformity of practice is unnecessary.224 While I
accept this interpretation of the ‘uniformity’ requirement’,225 this particular difference could
reasonably have been characterised instead as confirming that there is a lack of international
consensus on the definition. Simply put, where is a variety of substantively different approaches
to a particular element, this calls into question whether the definition of the crime overall is
sufficiently certain.
130.

Other substantive differences between relevant definitions around the world, which lead

me to question the existence of a customary crime, relate to the scope of the actus reus. For
example, the criminal law of a number of countries specifies that a terrorist act may be directed at
either individuals (or ‘the public’) or other, non-human targets such as property and the
environment. But many other countries’ legislation confines it to the former. Further, it appears to
me that under some definitions including that in Article 314 of the Lebanese Criminal Code, no
person need be injured or any property damaged for the crime to have been committed. Others
require proof of such concrete effects. Some domestic law definitions explicitly extend to threats
of particular acts; some, like the Article 314 definition, refer only to the acts themselves.226 Then
there are the crimes defined in the terrorism treaties I have termed ‘issue-specific’. As already
stated, many of those crimes are limited to—for instance—particular sorts of targets (human and
non-human), locations or physical means of commission.227

223

First interlocutory decision on applicable law, para. 103.
See, especially, First interlocutory decision on applicable law, para. 106.
225
As explained in para. 31 above.
226
See, e.g., the national laws referred to in First interlocutory decision on applicable law, paras 93-96 and
accompanying footnotes.
227
See further, raising these and other issues, Saul LJIL 2011; Saul amicus curiae brief 2011; Gillet and
Schuster 2011; Ambos LJIL 2011; Ambos amicus curiae brief 2011; Kirsch and Oehmichen 2011; Saul 2013; Nidal
224
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131.

I acknowledge that the above may seem a perfunctory treatment of a complex subject on

which a great deal has been written. I go no further, nonetheless, as my conclusion does not differ
from the Majority’s on this point. I turn instead to recording how I would have arrived at largely
the same definition as the Appeals Chamber’s, by a somewhat different interpretative route.

5.
132.

Proposed interpretation of Article 314

I start by emphasising that I do not consider it is entirely necessary to resort to international

law or practice in other states to interpret the ‘means’ element of a terrorist act more expansively
than Lebanese courts may have done. One can instead reach the result that the Appeals Chamber
did through a contextual and teleological interpretation of the words of Article 314 of the Lebanese
Criminal Code.
133.

I acknowledge that one reading of the words ‘committed by means liable to create a public

danger such as explosive devices, inflammable materials, toxic or corrosive products and
infectious or microbial agents’ is that only a physical means that is inherently public-endangering
will qualify. I am intentionally brief here, as this reading of the provision, including examples of
it in Lebanese case law, is elaborated on in both the Appeals Chamber’s first interlocutory decision
and the Judgment itself.
134.

However, part of the immediate context to those words is the intention element or mens

rea of the provision, (acts) ‘intended to cause a state of terror’. I, like the other Trial Chamber
Judges, accept that that element and the public-endangering result element of this crime are closely
linked,228 consistent with the Appeals Chamber’s statement.229 The textual context also includes
Article 314’s location in Chapter I of Book II of the Code, that is, the chapter on ‘Offences against
State security’, and Article 271 which provides that ‘An attack on State security is made whether
the act constituting the offence is complete, abortive or attempted’.230 This wording and the

Nabil Jurdi, ‘The Crime of Terrorism in Lebanese and International Law’ in Amal Alamuddin and others (eds), The
Special Tribunal for Lebanon: Law and Practice (Oxford University Press, 2014), pp 73-87; and, in the Terrorism
Research Handbook, the chapters by Marcello Di Filippo; Kai Ambos and Anina Timmermann; Amrith Rohan Perera;
Michael Wood; Roberta Arnold (cf. her treatment of the customary status of terrorism as a war crime); and Guénaël
Mettraux. One counter-example known to me is R v Gul [2012] EWCA Crim 280 (UK), paras 32-36, where a domestic
court endorsed the Appeals Chamber’s conclusion as to the customary definition of the crime, albeit by agreement of
the parties to the case.
228
Judgment, Applicable law, para. 6176.
229
First interlocutory decision on applicable law, para. 128.
230
Emphasis added.
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position of Article 271 within Chapter I indicate that that Article applies to all offences in that
chapter, including the crime of a terrorist act under Article 314.
135.

In my view, the object and purpose of the Code overall may reasonably be presumed to be

proscribing and punishing conduct that harms individuals or society in a range of ways, both
physical and non-physical. I have considered equally that this particular chapter of it therefore
focuses on harm to State security specifically. Other appropriate descriptions or synonyms for the
harm that this chapter targets, I suggest, are destabilising the government, country and/or people
in it generally—i.e. the public, and rendering less safe that political institution or entity, that place,
and/or those people. ‘Caus[ing] a state of terror’, obviously, has both of those connotations. These
connotations are noted in the Judgment.231
136.

The ordinary meaning of the words ‘committed by means liable to create a public danger’,

taken on their own—without reference to the subsequent words ‘such as’ and the list that follows—
appears to me to be, committed by a means that is capable or likely to create a public danger. When
one considers, further, the aforementioned context to the words in question and the object and
purpose of the Code and relevant chapter in it, I believe that it confirms that this is the better
interpretation of the Article. That is, as the Appeals Chamber found, the essential controlling
element for deciding whether a means falls under the Article is capacity or liability to create a
public danger.232 Once this interpretation is adopted, committing an act using a means that does
not inherently have, for example, widespread or indiscriminate effects, like a gun or a vehicle,
would in some circumstances fulfil this element of the crime.
137.

Three additional matters that I adverted to earlier, and to which the Appeals Chamber also

referred, cement my view that this is the most appropriate interpretation of the ‘means’ element of
the crime defined in Article 314. First is that this interpretation better equips the provision to
address contemporary forms of terrorism. Acknowledgement is made by me that the modus or
modi of those who wish to sow terror continually evolve, sometimes responding to authorities and
governance becoming vigilant to particular methods and means, which has rendered it more
difficult to use them. Bringing explosives and edged weapons onto an aircraft are examples of the
latter, whereas stabbing or driving a van into members of the public in a crowded public place has

231
232

Judgment, Legal findings on charged crimes (Counts 2-9), paras 6335-6341.
See para. 115 (a) above.
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become more common. I see the extension of the ‘means’ element to such new modus or modi as
an application of the progressive, ‘living instrument’ approach to interpretation that I have
described—and embraced—above.233
138.

Second, this interpretation is consistent with a number of international instruments on

terrorism that pre-date the attack on which this case centres and are legally binding upon Lebanon.
They include the Arab Convention, whose definition of terrorism generally234 does not prescribe
any particular physical means. Instead ‘[a]ny act or threat’ may qualify as terrorism under that
Convention provided that it is violent, occurs in advancement of a criminal agenda, and is done
with one of the specified intentions.235
139.

The

relevant

binding

international

instruments

also

include

Security

Council

resolution 1566 of 2004. The definition appearing in the resolution itself is not expressed to be
restricted to particular physical means. Instead it suggests that any criminal act, or the taking of
hostages, using any such means will qualify if done with the specified intent and one of the
specified purposes.236 It is also explicitly confined in scope to acts that also constitute crimes
defined in terrorism treaties,237 but many of the treaty definitions are, likewise, not restricted in
terms of physical means of commission.238 Lebanon as a UN member State is directly bound by
resolution 1566, it being a decision of the Security Council.239 Moreover, many of the relevant
treaties were also legally binding upon Lebanon as a State party to them at the time of the events
in question.240

See especially para. 24.
As opposed to its ‘terrorist offence’ definition, which is tied to, inter alia, domestic criminal legislative definitions
and thus to the definition in Article 314. See para. 108 above.
235
Arab Convention, Art. 1 (2), extracted in para. 107 above, emphasis added.
236
Security Council resolution 1566, operative para. 3, extracted in fn. 218 above.
237
Ibid., The Appeals Chamber mentioned this feature, in its First interlocutory decision on applicable law, fn. 137.
238
E.g. the Financing Convention (Art. 2 (1) (b)), Tokyo Convention (Art. 1), Hague Convention (Art. 1), Montreal
Convention (Art. 1—some offences there defined must be committed by particular physical means, but not all), New
York Convention (Art. 2), Hostage Convention (Art. 1), SUA Maritime Convention and Fixed Platforms Protocol to
the SUA Maritime Convention (arts 3 and 2 respectively, each of which restricts the physical means of commission
for some but not all offences it defines). One treaty definition that obviously does limit the physical means is that in
the Terrorist Bombing Convention, Art. 2.
239
UN Charter, Art. 25.
240
E.g. the Tokyo Convention, Hague Convention, Montreal Convention, New York Convention, Hostage
Convention, SUA Maritime Convention and Fixed Platforms Protocol to the SUA Maritime Convention. Lebanon has
since become a party to additional relevant treaties, including the Terrorism Financing Convention.
233
234
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140.

Thirdly, my proposed interpretation of the ‘means’ element of the offence under

Article 314 is consistent with a large body of terrorism law and practice that was not binding on
Lebanon,241 such as definitions in the laws of countries in many different parts of the world, 242 and
the principal one under consideration for the UN comprehensive convention on terrorism. The
latter definition expressly does not limit the physical means of commission, through inclusion of
the phrase ‘by any means’.243
141.

I do not share my Trial Chamber colleagues’ seeming view that there must first be lack of

clarity, inconsistency or unreasonableness in Lebanese judicial approaches before Judges of the
Special Tribunal can look to such sources in interpreting Article 314. As I have shown, what they
term ‘foreign and international practice in … the field of counter-terrorism’244 includes a series of
instruments that Lebanon has ratified or are legally binding upon it for other reasons. These
instruments therefore form part of the Lebanese domestic legal system, notwithstanding that, as
the Appeals Chamber explained, they may not be self-executing or operate in a way that overrides
the Lebanese Criminal Code.
142.

Further, I consider that even where is no legal obligation to apply a particular principle

(even indirectly in the sense referred to above), there is nothing intrinsically wrong in examining
and, in some circumstances, adopting approaches found in the international and foreign domestic
sphere, when searching for guidance as to interpretation of Article 314. Provided that this occurs
within the bounds of the principle of legality, such consideration of external sources may furnish
real assistance to the judge or court seeking to interpret a provision applicable in a particular
jurisdiction. This may be so where, for example, factual circumstances arise that have not
previously been considered in that jurisdiction.

Cf. the view expressed in First interlocutory decision on applicable law—that there is now a customary and thus
universally legally binding definition of the crime—which relied on this law and practice among other sources. As set
out above, I am doubtful that this is yet the case.
242
As described by the Appeals Chamber in First interlocutory decision on applicable law, fns 157-161, 167, 169,
182, 185-186, 188 and para. 94, they include Jordan, Iraq, the United Arab Emirates, Egypt, Tunisia, France, the
United Kingdom, the United States, the Philippines, Uzbekistan and Saudi Arabia.
243
2002 coordinator’s proposal.
241

244

Judgment, Applicable law, para. 6011.
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143.

In this instance, consideration of both binding and non-binding legal sources beyond the

Lebanese Code and case law has not only reinforced a view of the scope of the Code provision
that, as I have explained, I consider arises from the terms of the provision itself, interpreted
contextually and teleologically. It also has some significance from the perspective of legality. The
fact that acts by means other than those listed in Article 314 or of their genre were widely
criminalised in other parts of the world, by 14 February 2005, substantially strengthens the
conclusion that a prospective offender in Lebanon at that time must have been on notice that this,
too, may constitute terrorism. In my view, the requirements of foreseeability of criminalisation of
the conduct and accessibility are satisfied, as the Appeals Chamber rightly found.
144.

Respectfully, I consider it my duty to observe that the expansion of the concept of a terrorist

act in the Special Tribunal to include credible threats of such acts appears to be substantively
different in both respects. This interpretation is not as clearly available from the terms of the Code
itself and, taking this factor into account, I have some doubt whether it could be considered to have
been sufficiently accessible and foreseeable to a prospective offender at the material time. I am
unaware of any Lebanese court judgment or decision applying Article 314 to convict an accused
person for making a credible threat that they would commit a terrorist act, rather than committing
one (either in an attempted or abortive fashion, or fully realising the act as in the present case).245
On the other hand, on the charges and facts in this case, there was no need for the Parties to draw
such case law to the attention of the Trial Chamber nor for us to seek it out. I therefore do not wish
to express a final view on the matter. Suffice it to say that I am inclined, from the information
presently available to me, to think that this is an instance in which amendment by the Parliament
would have been necessary to expand the actus reus of the crime, before this Tribunal should
accept it to be so expanded.

D.
145.

Accomplice liability and Article 222

Before proceeding to discussion of Accomplice liability under Article 219 (4) and (5) of

the Lebanese Criminal Code and the relative interaction and scope of Article 222 (and its
companion, Article 221) having regard to the former Articles, relevant contextual background is
in order. The record in this matter discloses that the Accused, Messrs. Oneissi, Sabra and Merhi,
245

Pursuant to Article 271, as set out in para. 134 above, each of these scenarios will suffice for the crime to have
been committed.
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are charged pursuant to Counts 6-9 of the Amended Consolidated Indictment with being an
Accomplice to the felonies of Committing a Terrorist Act by means of an explosive device;
Intentional Homicide of Rafik Hariri, with premeditation, by using explosive materials; Intentional
Homicide of 21 others with premeditation by using explosive materials and of Attempted
Intentional Homicide of 226 other persons, with premeditation by using explosive materials.246
The charges are grounded pursuant to Articles 2 and 3 of the STL Statute and consequently, under
the Lebanese Criminal Code, per Article 219 (4) & (5). The provisions of these Articles are set out
below. They concern the applicable modes of liability or individual criminal responsibility in
respect of crimes (attacks) falling under the jurisdiction of the Tribunal when exercising its primary
jurisdiction derived under Article 1.
146.

Article 2 of the Statute relevantly makes ‘[t]he provisions of the Lebanese Criminal Code

relating to the prosecution and punishment of acts of terrorism, crimes and offences against life
and personal integrity, […] including the rules regarding […] criminal participation’247 applicable
in the Special Tribunal, ‘subject to the provisions of this Statute’.248 Article 3 (1) (a) relevantly
provides that ‘[a] person shall be individually responsible for crimes within the jurisdiction of the
Special Tribunal if that person: (a) […] participated as accomplice […] to commit the crime set
forth in Article 2’.
147.

Articles 219, 221 and 222 of the Lebanese Criminal Code are as follows.
Article 219
The following shall be deemed to be accomplices to a felony or misdemeanour:
1.

Anyone who issues instructions for its commission, even if such instructions
did not facilitate the act;

2.

Anyone who hardens the perpetrator’s resolve by any means;

3.

Anyone who, for material or moral gain, accepts the perpetrator’s proposal to
commit the offence;

246
247
248

Amended consolidated indictment, Preamble.
Statute, Art. 2 (a).
Statute, Art. 2, chapeau.
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4.

Anyone who aids and abets the perpetrator in acts that are preparatory to the
offence;

5.

Anyone who, having so agreed with the perpetrator or an accomplice before
commission of the offence, helped to eliminate the traces, to conceal or dispose
of items resulting therefrom, or to shield one or more of the participants from
justice;

6.

Anyone who, having knowledge of the criminal conduct of offenders
responsible for highway robbery or acts of violence against state security,
public safety, persons or property, provides them with food, shelter, a refuge
or a meeting place.

Article 221
Anyone who, other than in the case provided for in Article 219, paragraph 5, knowingly
conceals or disposes of items belonging to a third party that were appropriated, embezzled
or obtained by a felony or misdemeanour shall be punishable by a term of imprisonment
of three months to two years and by a fine of between 20,000 and 400,000 Lebanese
pounds.
However, if the items concealed or disposed of are the product of a misdemeanour, the
penalty may not exceed two thirds of the heaviest penalty for the misdemeanour.

Article 222
Anyone who, other than in the cases provided for in Article 219, paragraphs 5 and 6,
conceals a person who he knows has committed a felony or who helps such a person to
evade justice shall be punishable by a term of imprisonment of three months to two years.
Ascendants or descendants concealing perpetrators, their husbands or wives, including
divorcees, and their brothers, sisters and relatives by marriage of the same degree, shall be
exempt from any penalty.

148.

In its first interlocutory decision on applicable law the Special Tribunal’s Appeals Chamber

opined, inter alia that Article 2 of the Tribunal’s Statute requires the Tribunal to apply Lebanese
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law regarding ‘criminal participation’ (as a mode of responsibility);249 that Article 3 specifies
modes of individual criminal responsibility utilised in international criminal law, including
complicity;250 and importantly, for these purposes, that Special Tribunal judges could elect, as
appropriate, whether to apply either Lebanese law or international law (as contained in Article 3
of the Statute ). It proffered a formula whereby Judges who are faced with determination of which
of these laws to apply, should:
a.

Evaluate on a case-by-case basis whether there is any conflict between the two
laws.

b.

In the event that there is an absence of conflict, apply Lebanese law.

c.

In the event that conflict exists, then apply the body of law more favourable to
the accused to the particular mode of liability. 251

149.

The Appeals Chamber noted marked overlapping between the Lebanese notion of the mode

of liability and that under international criminal law. Ultimately, however, it concluded that
generally speaking the Lebanese concept of complicity is more protective of the rights of the
accused, including the principle of legality (nullum crimen sine lege). This mandated its
application in the Special Tribunal.
150.

All Trial Chamber Judges agree that the provisions of the Lebanese Criminal Code govern

the forms of individual criminal responsibility charged in this case, including participation as an
accomplice. Further, all agree that it was not legally necessary to compare Lebanese and
international criminal law to reach this result. However, my reasons for these conclusions differ
from those of Majority.
151.

In my respectful opinion, had the Appeals Chamber and, in turn, my colleagues, applied

the principles of statutory interpretation in the manner and order I have described, there would
have been no necessity to resort to consideration of which of the two notions, the Lebanese or the
international, was more favourable to an accused. The principle mandating such consideration, if
rightly employable, is a last, remote stage of judicial determination. The same result to which both

249
250
251

First interlocutory decision on applicable law, para. 205.
See, especially, First interlocutory decision on applicable law, paras 206-207.
First interlocutory decision on applicable law, paras 210-211, disposition, 13.
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the Appeals Chamber and the Majority came, namely that the Lebanese definition controls, may
be reached through purposive interpretation.
152.

It is also my view that Article 3 (1) (a) incorporates modes of individual criminal

responsibility which are general criminal law principles found in the Lebanese criminal order,
domestic jurisdictions and in international criminal law, as such. On this basis, reference may be
had to commensurate international and domestic law being applied to the provisions of the
Lebanese Criminal Code regarding modes of liability.
153.

I explain my position on these fundamental, threshold issues of interpretation of the Statute,

and in particular Article 3 (1) (a), in section 1 below.
154.

Moreover, as is noted in the Judgment,252 the Appeals Chamber did not enter into an in-

depth examination of accessorial liability under Lebanese law. Like my colleagues, I consider that
further analysis of this subject is useful and necessary for this and other reasons stated in the
Judgment.
155.

The Judgment analyses Article 219, relevant Lebanese case law, the Appeals Chamber’s

approach to that Article, and the Parties’ submissions on the foregoing in great detail. I take the
opportunity to share that in order to assist in the process of analysis, the Trial Chamber made
diligent searches for Lebanese decisions and judgments on Article 219 complicity beyond those to
which the Appeals Chamber referred or as brought to our attention by the Parties. I am mindful of
the great care and effort that was taken by the Trial Chamber not only to discover, but also to
painstakingly examine relevant Lebanese case law (and learning), in order to be properly informed
and advised, as also to more ably execute judicial function and duties. This proved to be a very
large task, given the depth and breadth of Lebanese judicial pronouncement generally and in
relation to the issues, which specifically concern the Trial Chamber, and which have confronted
us on an ongoing basis. I record my own deep appreciation of the store of jurisprudence produced
by the Lebanese judges, at every level of proceedings, judicial opinion and pronouncements on
numerous areas of law. These have greatly aided my own understanding, as also the shaping and
settling of my ultimate opinions.

252

Judgment, Applicable law, para. 5868.
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156.

The Trial Chamber’s searches and, ultimately, much of the discussion of Article 219 in the

Judgment focused on cases concerning Article 219 (4) and 219 (5). The Judgment acknowledges
accordingly, the stated reason being that only those two paragraphs of the Article were charged. 253
157.

All Trial Chamber Judges agree that in the circumstances it was appropriate and practically

sound to concentrate on those two paragraphs of Article 219, as distinct from paragraphs (1)-(3)
or (6), however I have considered an additional reason to that identified by my colleagues. In this
regard, I am further of the view that the admitted evidence concerning the three alleged
accomplices, Mr Merhi, Mr Oneissi and Mr Sabra, does not suggest that any other paragraph of
Article 219 applies to the conduct of those three Accused. By comparison, when we examine the
case of the Accused, Mr Ayyash, then some acts that he has been found by the Trial Chamber to
have carried out, might arguably have fallen under Article 219 (1), concerning complicity by
issuing instructions, had they not been found to have reached the threshold of co-perpetration of
the crimes charged. However, in light of the determination that he is guilty as charged on all counts,
no expression of final opinion is made by me on this matter. I take the opportunity to make brief
observations below on the significance of the uncharged paragraphs of Article 219, to the overall
scope of the Lebanese concept of complicity.
158.

In its first interlocutory decision on applicable law, no discussion was engaged in by the

Appeals Chamber concerning the application of Articles 221 and 222 as alternative means of
charge and ultimately resulting in a possible conviction under Lebanese law.
159.

In the Judgment only brief reference is made to the Lebanese lesser form of criminal

participation provided for in Article 222, underlining that no charges have been brought under
Article 222 so as to permit trial or conviction for the alternative lesser. 254 Though further mention
is made in a footnote, to the effect that acts a person performs after a crime is committed to which
Article 219 does not apply ‘may still constitute one of the less serious forms of criminal liability
set out in Articles 221 and 222’, and that Lebanese case law acknowledges this.255

253
254
255

Ibid., paras 6021, 6042.
Ibid., para. 5888.
Judgment, fn. 11134.
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160.

Yet, on its face, the first paragraph 256 of Article 222, set out above, has an obvious relevance

to the present case. This, given the fact that the Prosecutor’s case against Messrs. Merhi, Oneissi
and Sabra rests in part on acts they are alleged to have committed after the principal crimes, whose
aim, it is argued, was to help the perpetrators and themselves elude detection by the authorities.
161.

I share the underlying rationale for not applying this Article to the specific circumstances

of this Ayyash case and in light of the totality of the evidence before the Court. I consider that
based on how the Prosecutor and the Defence have marshalled their cases, the Defence for the
Accused persons have at no time proceeded on the basis or expectation that a conviction could
result under Article 222, in face of charge under Article 219 (5). It would therefore strike at the
fairness and integrity of the proceedings for the Trial Chamber to proceed to enter any finding
under Article 222.
162.

I remain of the view, however, that this issue merits elevation to the text of the Judgment

rather than to be placed in a footnote beneath the text. I consider that given the importance of this
issue to Prosecutors, the Defence and, certainly, STL Judges, a greater level of discussion is
required, certainly at first instance if not at the Appellate level. It will also be pertinent at the
charging and pre-trial stage of proceedings.
163.

I also consider it pertinent, for its potential importance to future proceedings, to catalogue

some specific aspects of the Lebanese concept of complicity, on which my interpretation differs
from the Majority’s. I will do so in section 2 below. As I will explain, I am inclined to classify the
offences defined in Articles 221 and Article 222 as forms of complicity. I will then discuss in
section 3 the question of whether a Trial Chamber of this Tribunal may reclassify the facts proven
in a case as a lesser offence in the nature of Article 222—finding that in some circumstances, it
could properly do so.
164.

For avoidance of doubt, I emphasise at the outset that adopting the interpretation of

Article 3 (1) (a) of the Statute, and Articles 219, 221 and 222 of the Lebanese Criminal Code, that
I propose below would not have resulted in the conviction of any of the three Accused alleged to
be accomplices in this case.

256

The remaining paragraph solely concerns relatives of perpetrators, so can be ignored.
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1.

Interpretation of Article 3 (1) (a) of the Statute
(a)

165.

My approach: contextual and teleological interpretation

To explain my view of Article 3 (1) (a), applying the interpretative principles stated

elsewhere,257 I begin with the ordinary meaning of the terms of Article 3 (1) (a) in their context
and in the light of the Statute’s object and purpose.
166.

Considered in themselves, that is, in the absence of a contextual and teleological reading,

the terms of the chapeau paragraph, 3 (1), and the sub-paragraph, (a), are of limited assistance.
Together they show only that participation as an accomplice is one of the bases for individual
criminal responsibility for crimes within the Special Tribunal’s jurisdiction. Since the same word,
‘accomplice’, is used in Lebanon, in other domestic jurisdictions and in international criminal law,
it is not possible to determine from Article 3 (1) (a) alone how a Chamber of the Tribunal should
define the concept.
167.

However, other provisions of the Statute provide relevant guidance. Crucially, Article 2 (a)

explicitly imposes the obligation to apply the provisions of the Lebanese Criminal Code on
criminal participation in this Tribunal, subject to other provisions of the Statute. Article 3 (2) and
(3) implicitly, by the terminology used and the non-existence of equivalent Lebanese concepts,
impose the obligation to apply some modes of such participation developed and defined in the
international criminal law sphere.258 Moreover, a number of other provisions of the Statute clearly
demonstrate an intention for the Special Tribunal to apply principles of international law on
various matters, as well as, on a few matters, general principles of law and other specified concepts
or sources other than Lebanese law.259
168.

Thus, in my view, the terms of the Statute itself leave open the possibility that participation

as accomplice under Article 3 (1) (a) may be interpreted to mean a mode of liability other than the
purely Lebanese concept of complicity. Also relevant in this respect are the origins of the Special

257
258
259

Section B, ‘The interpretative framework’, above.
See Judgment, Applicable law chapter, paras 5909-5912.
See, e.g., Arts 15, 16 (which I further discuss in subsection iii below), 29, 21 (4), 24, 28 (2), 30.
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Tribunal, in a request to create a tribunal of an international character, and the references to this
in both the Security Council resolution adopting the Statute 260 and the Statute’s Preamble.
169.

As mentioned in the Judgment,261 the Secretary-General of the United Nations referred to

Article 3 (1) (a) in paragraph 26 of his November 2006 report to the Security Council on the
establishment of the Special Tribunal. From my searches, it seems that the Secretary-General’s
November 2006 report is one of only a few public documents setting out the drafting history of
the Statute,262 and is the most specific and comprehensive of them. It is therefore the closest
equivalent to the official record or records of a treaty’s drafting known as preparatory work, or
travaux préparatoires. Paragraph 26 of the report focuses on individual criminal responsibility.
170.

With its title, and the relevant statement highlighted in bold, paragraph 26 reads:
D. Individual criminal responsibility
26. Under article 3, paragraph 1, of the statute, all those who committed, participated as
accomplice, organized or directed others to commit the crime, or otherwise contributed to
the commission of the crime, shall be individually responsible. This is a reflection of the

Lebanese Criminal Code and general criminal law principles, evidenced, inter alia,
by Article 2, paragraph 3, of the International Convention for the Suppression of
Terrorist Bombings of 1997 (General Assembly resolution 52/164, annex). Article 3,
paragraph 2, reflects the principle of command responsibility both under international law
and national criminal and military codes as more fully articulated in Article 28,
subparagraph (b), of the Statute of the International Criminal Court. Under Article 3,
paragraph 3, obedience to superior order is no defence, but may be considered in mitigation
of punishment.

171.

From the words the Secretary-General used and the international convention he referred

to, I am compelled to the view that the most likely intended meaning of the phrase ‘general criminal
law principles’ in that paragraph was general principles of criminal law accepted by all States,

260

Security Council Resolution 1757, preambular para. 4, and its Annex, Agreement on the establishment of the
Special Tribunal for Lebanon, preambular para. 2.
261
Judgment, Applicable law, fn. 10829; see also fn. 10828.
262
Another is the account of Nicolas Michel, who led the UN Secretariat team and Organizations’ delegation in the
negotiations to create the Special Tribunal, in a book on the Tribunal’s law and practice. Nicolas Michel, ‘The Creation
of the Special Tribunal in its Context’ in Amal Alamuddin and others (eds), The Special Tribunal for Lebanon: Law
and Practice (Oxford University Press, 2014), pp 10-31.
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common to Lebanese, domestic and the international spheres, not principles of international
criminal law per se.263
172.

Specifically, he appears to have stated that the modes commission; participation as

accomplice; organization; direction of others; and intentional contribution in any other way to
commission by a group acting with a common purpose with the aim of furthering the general
criminal activity or purpose of the group or knowledge of the intention of the group to commit the
crime are a reflection of the Lebanese Criminal Code and principles that are found everywhere—
in all criminal legal systems including Lebanon’s—of which one demonstration is their appearance
in the Terrorist Bombings Convention. I consider that his Report therefore does not support the
direct application of the international criminal law notion of complicity.
173.

On initial reading, the Secretary-General’s explanation might seem to require the Tribunal

first to identify, and then to apply, primarily a general criminal law definition of complicity rather
than the Lebanese definition. However, based on the method of interpretation employed by me
and the intention clearly evinced by Article 2 of the Statute, my view is that a definition from the
Lebanese Criminal Code should take precedence over such a general definition. I mean by taking
precedence that its application is mandatory, as the primary definitional source.
174.

This is not to say, however, that the Tribunal cannot consider external sources at all in

determining the applicable definition of complicity. On the contrary, in principle the applicable
modes of liability under the provisions of the Code should be interpreted in light of legal
interpretations of the general criminal law modes set out in Article 3, as well as international
criminal law definitions where there is a corresponding mode or element or they are otherwise
relevant. This appears to me both necessary to give effect to the drafters’ intent, and consistent
with the authority that general principles of law hold as a source of international law under
Article 38 (1) (c) of the Statute of the International Court of Justice. Provided that interpretation
did not create a new unforeseeable element or unforeseeable interpretation, I do not consider that
unfairness or inefficiency in the administration of justice would result from this approach.

In this respect, I am aligned with the Majority. Judgment, Applicable law chapter, fn. 10828. See further, on the
genesis of the words in Article 3 (1) (a), paras 5902, 5908, 6126, 6145.
263
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175.

I consider it relevant here that scholars have acknowledged that general principles of law

and customary international law principles are very often indistinguishable. In my view this
strengthens rather than undermines the application of modes from both, to interpret or develop the
Lebanese modes.
176.

As it transpired in this case, however, no reference to complicity at general criminal law

was made nor, in my view, required to determine the elements. Nor did the employment of any
specific concept from international criminal law appear to be warranted. 264

(b)
177.

Resort to favor rei

For these reasons I am strongly of the opinion that to make a determination that Lebanese

law controls in defining participation as an accomplice in Special Tribunal crimes, it was not
legally necessary for the Appeals Chamber in a comparison of international and Lebanese law to
discover and resolve which was/is more favourable to an Accused.
178.

Some historical background to their determination of the issue is in order. The examination

unfolded within the context of the Pre-Trial Judge’s question (xiii), pursuant to which the Appeals
Chamber dealt with harmonising Articles 2 and 3 of the Statute in respect of the applicable modes
of liability within the Special Tribunal’s jurisdiction.265 The importance and desirability of
resolving, with certainty, the issue of which definitions of modes of liability apply in this
Tribunal’s proceedings is self-evident.
179.

The Appeals Chamber held or opined that a methodology consistent with the provisions of

Article 31 of the Vienna Convention on the Law of Treaties should be employed266 on the basis
that its rules on interpretation translate into the international realm as general principles of judicial
interpretation that form the base of any ‘serious attempt’ to apply legal norms consistently. It
demanded a teleological approach according to the principle of effectiveness, which was stated as
requiring an interpretation that allows the Tribunal to ‘achieve its goal to administer justice in a

264

The Trial Chamber considered some submissions of the Sabra Defence, on concepts referred to in international
criminal case law, including ‘specific direction’, as set out in the Judgment. See Applicable law, paras 6129-6138.
Although I accept that the Trial Chamber may properly consider international criminal law in interpreting applicable
Lebanese modes of liability, I share the Majority’s conclusion that these submissions ultimately did not advance our
determination of the elements of complicity to be applied in the Special Tribunal.
265
Pre-Trial Judge 21 January 2011 order on preliminary questions to the Appeals Chamber, p. 15.
266
First interlocutory decision on applicable law, paras 19-26.
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fair and efficient manner”. However, where that yardstick does not prove helpful, there was an
obligation to employ the interpretation which is more favourable to the rights of the Accused. 267 It
was clear in its view that the authors of the Statute intended some international criminal law modes
of liability to be employed.268
180.

Further it opined that the principle of nullum crimen sine lege applied (including its

retroactivity requirement) and was equally applicable to modes of liability. The Appeals Chamber
also expressed that both favor rei and nullum crimen sine lege principles are general principles of
law applicable in both the domestic and the international context with which I concur.
181.

In the Appeals Chamber’s treatment of the interplay between Articles 2 and 3 and how to

resolve the interpretative challenge I respectfully observe the following. As mentioned in the
Introduction to this section, a three- step approach was recommended or dictated, by the Appeals
Chamber involving the following processes:
a.

Evaluate on a case by case basis whether there is any conflict between the
application of Lebanese law and international criminal law embodied in
Article 3.

b.
c.
182.

If there is no conflict apply Lebanese law.
If there is conflict, employ the law most favourable to the Accused.

In the comparative process the Appeals Chamber appeared to invoke international criminal

law, rather than general criminal law principles according to the intent of the authors of the Special
Tribunal’s Statute as evident from the UN Secretary-General’s report, above referred to.
Examination of the two sets of laws was made in order to determine which was more favourable
to the Accused. Again, respectfully, it appeared to employ favor rei as means of resolution of
conflict, between Lebanese law and international criminal law before resort to any other means of
interpretation against its own opinion or dictates, elsewhere in the decision that favor rei should
only be employed in the case of ambiguity, when all other interpretative means have failed. 269

267
268
269

First interlocutory decision on applicable law, para. 32.
Ibid., paras 22, 206.
See, especially, First interlocutory decision on applicable law, paras 30-32.
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183.

I concur in the latter opinion: that this principle is only operable after other prior means of

interpretation have failed. This is reflected in Rules 3 (A) and (B) of the Rules of Procedure and
Evidence of the Special Tribunal, in particular the wording of (B), ‘Any ambiguity that has not
been resolved in the manner provided for in paragraph (A) shall be resolved by the adoption of
such interpretation as is considered to be the most favourable to any relevant suspect or accused
in the circumstances then under consideration.’ 270
184.

I would also add that, applying the definition of this principle that I have set out above, 271

it is confined to instances of real ambiguity only and does not incorporate other interpretative
challenges, such as vagueness, lack of clarity, uncertainty, gaps or even inconsistency. There must
be an interpretative condition where the only prospective interpretative resolution is dual in nature:
in one instance resulting in an interpretation adverse to him and in the other that favours him. In
these circumstances the judicial interpreter in required to interpret the law in the manner which
favours him.
185.

This imports, in my view, that premature resort was had to examination of the two laws

and effective employment of the favor rei method. In particular whereas the Appeals Chamber
proposed an interpretative formula for reconciling conflict in the language of a Statute’s
provisions, namely a teleological interpretation, according to the principle of effectiveness,
requiring an interpretation which best permits the trial to administer justice in a fair and efficient,
manner, before resort to favor rei, no engagement of that prior method of interpretation was
employed.
186.

A further reason for the absence of necessity to employ favor rei, is that at this stage

determination is only being made as to which law is the applicable law. The interpretative
resolutions concern whether Lebanese modes of liability are exclusively the applicable modes, on
the one hand and on the other, whether the general principles of law modes of liability or forms of
individual criminal responsibility including definitions may be directly imported and applied in
substitution of the modes of liability under the Lebanese Criminal Code. This issue very clearly

270
271

Regarding Rule 3 (A) see further section C below.
In section B (2), ‘Principles of interpretation’.

Case No. STL-11-01/T/TC

2403 of 2642

18 August 2020

R334389

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

does not require a comparison of the two laws or employment of favor rei or certainly not as a
preliminary enquiry.
187.

Consideration has also been given by me that at the pertinent date, that of the commission

of the offence and participation by means of the forms of liability alleged—14 February 2005, then
the modes of liability and the principles or definition sought to be applied under Article 3 (1) (a)
were in existence in international criminal courts and tribunals, as well as in domestic legal
systems, and accessible to Accused persons. Any potential offender at that time would have been
imputed with knowledge based on issues of foreseeability that these modes were criminalised
under both international law and as a general criminal law principle in accordance with Article 7
of the European Convention on Human Rights.
188.

On the issue of the application of nullum crimen sine lege and the principle of legality, then

flowing from the finding that the provisions of the Lebanese Criminal Code should be interpreted
in light of Article 3 (1) (a) modes—that is, ones that constitute general criminal law principles—
substantively, there is no apparent or potential breach of the principle of legality. When all relevant
considerations are brought to bear, it emerges that legality is a general principle of criminal law,
and a human rights provision. It is not of unlimited application in how it may limit the scope of or
control judicial interpretation. In my view therefore, although, at first blush it appears absolute and
unyielding in its application, it is a more layered legal criminality concept, when being practically
applied in practice rather than purely theoretically, particularly in contemporary times.
189.

The state of affairs that exists surrounding the applicable law for modes of liability, is that

all members of the Trial Chamber and the Appeals Chamber agree, though for differing reasons
that Lebanese law is the applicable law. At that juncture, flowing from that finding, it is for the
Trial Chamber, when resolving the issue of the Accused’s individual criminal responsibility for
the charged modes, to ensure that in interpretation or application of international law definitions
to the provisions of the Lebanese Criminal Code there is no contravention of the principle of
legality or other unfairness that results in injustice or otherwise threatens the integrity of the
proceedings. It is for them to discern, when interpreting the provisions of the Lebanese Criminal
Code or other law whether there are instances of ambiguity, and which cannot be resolved by prior
methods which inform interpretation, and identify when favor rei may be applied with legal
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justification. Adopting such a course when the circumstances are unwarranted may equally lead to
injustice.
190.

Lastly I emphasise that I do not object to utilization of favor rei where a genuinely

insoluble, residual ambiguity presents itself. In that instance reverting to the stricter of two
definitions would not only be permissible, it would be a required course. But had the Appeals
Chamber first employed a teleological methodology in harmonising the Articles 2 and 3 on the
basis of the interpretation which would allow the Tribunal to achieve justice in a fair and efficient
manner—being its own test—there would have been no necessity to compare the two bodies of
law, or indeed, to resort to employment of favor rei.
191.

As that teleological methodology leads to application of the Lebanese concept of

complicity, I next make some specific observations on the scope of that concept.

2.

Scope of complicity under Lebanese law
(a)

192.

Actus reus of complicity under Articles 219 (4) and (5)

Taking first the charged heads of accomplice liability, that is, those defined in

Articles 219 (4) and (5): clearly the former covers a far broader range of conduct than the latter.
The seemingly far greater number of Lebanese cases considering Article 219 (4) illustrates this.
Article 219 (5) is a discrete, statutorily defined form of complicity, covering three kinds of
assistance after the commission of a crime: elimination of its traces, concealing or disposing of
items resulting therefrom and shielding participants in the crime from justice. Article 219 (4), by
contrast, addresses aiding and abetting, a more general concept that is well-known at the domestic
and international levels.272
193.

Indeed, at the international level, ‘aiding and abetting’ is often used synonymously with

complicity itself. The Appeals Chamber adopted this practice when summarising the relevant
international criminal law mode of responsibility in its first interlocutory decision on the law

272

In this opinion I follow the same approach to this terminology as that of the Majority,
using
aiding
or
abetting
where
referring
solely
to
the
Lebanese
concept
as
defined
in
Article 219 (4)
of
the
Lebanese
Criminal
Code,
but
aiding
and
abetting
for
either
the
corresponding concept in international criminal law, or both.
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applicable in the Special Tribunal.273 So did my colleagues in the Majority, for the purpose of the
Judgment.274
194.

I accept that the precise terms of Article 219 (5) confine its actus reus in the way that the

Judgment describes. However, I am not certain that the actus reus of Article 219 (4) is as confined
in some respects as my two colleagues have found.
195.

Like my colleagues, I interpret the Lebanese decisions and judgments examined as

confirming that ‘aid or abet’ in Article 219 (4) encompasses any form of assistance275—similar to
the international definitions surveyed and distilled in the Judgment 276—and that this assistance can
be given at any stage before the commission of the crime, with some finding it can also be given
during commission.277 As they also recognised,278 the Appeals Chamber implied in its comments
on Article 219 (4) that that provision applies to assistance provided ‘during the perpetration of the
crime’.279
196.

From the words of Article 219 (4), when considered in the context of certain other Articles

of the Lebanese Criminal Code, my colleagues concluded instead that in the Special Tribunal, only
assistance before commission could be complicity as defined in that provision. 280 On the one hand,
this is a reasonable—even obvious—interpretation of the words ‘aids or abets the perpetrator in
acts that are preparatory to the offence’ in the Tribunal’s official English translation of Article 219.
On the other, some French translations of that provision, including that published on the Tribunal’s
website, use the words ‘aidé ou assisté l’auteur dans les faits qui ont préparé ou facilité

See First interlocutory decision on applicable law, Section II (II), subheading B, ‘Complicity (Aiding and Abetting)’
and paras 225-228. In footnote 340 of that decision, the Appeals Chamber included the mode of liability in Article 25
(3) (c) of the Rome Statute, which covers ‘aid[ing], abet[ting] or otherwise assist[ing] in’ a crime’s commission or
attempted commission (emphasis added), but described this too as ‘aiding and abetting’ and did not comment there or
elsewhere on the fact that this and some other codified international definitions of the relevant mode of liability either
do not use the terms aiding and abetting alone, or do not use them at all. An example of the latter, albeit from an
instrument that is rather different in nature, is that in Article III (e) of the Convention on the Prevention and
Punishment of the Crime of Genocide, Adopted 9 December 1948. It refers instead to ‘complicity’.
274
See Judgment, Applicable law, subsection B (2) (b), ‘International criminal law principles on aiding and abetting’.
275
Judgment, Applicable law, paras 6087, 6109, 6146.
276
Ibid., paras 6127-6128. See also para. 6140.
277
Ibid., paras 6088-6089, 6097, 6099-6102, 6141.
278
Ibid., para. 6098.
279
First interlocutory decision on applicable law, para. 219.
280
Judgment, Applicable law, paras 6103-6105, 6108, 6146; see also para. 6149.
273
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l’infraction’.281 I understand that to mean literally, ‘aided or abetted the perpetrator in the acts that
prepared or facilitated the offence’.
197.

One could perhaps interpret the highlighted words as not adding anything substantive, with

‘prepare or facilitate’ being a single concept denoting activities before a crime begins that pave the
way for it. I presume that my colleagues read it thus; this reading reconciles it with the English
version. However, since the phrase uses ‘ou’ (‘or’), the more plausible interpretation on the face
of the French version is that ‘ou facilité’ / ‘or facilitated’ is an alternative, expanding the actus reus
beyond assistance with strictly pre-crime acts. If that is more faithful to the Arabic original that is
applied in Lebanon, it would explain the lack of distinction between aiding and abetting
preparation and commission in much of the case law on Article 219 (4), and in turn, both the
Appeals Chamber’s and some of the Parties’ characterisations of the objective scope of that
provision.
198.

More investigation, in consultation with language experts, would be needed to confirm

which translation best reflects the Arabic original. I have not undertaken this course, being
conscious that in this case it would not affect the result with respect to any Accused, and no Party
has made submissions on the differing language or been asked to do so. It suffices for present
purposes to observe that the Lebanese case law, the Appeals Chamber’s interpretation and the
French version together suggest that the actus reus of Article 219 (4) may be even broader in this
respect than the Majority has found.
199.

I am also inclined to agree with the Appeals Chamber’s position282 that the necessary

agreement with the perpetrator, which I examine further in subsection (c) below, constitutes part
of the actus reus rather than the mens rea of this category of complicity. If that is so, then in this
second respect, the actus reus also differs from that which my colleagues in the Majority described.

Code pénal libanais: Extraits, Version française (publiée par la Librairie Antoine, éd. de 2009) [Lebanese Criminal
Code: Extracts, French version (published by Librairie Antoine, 2009 edition)], https://www.stltsl.org/sites/default/files/documents/legal-documents/relevant-lebanese-law/CHA_09_0048_1July2010_FR.pdf (last
accessed on 21 May 2020).
282
Adopted in First interlocutory decision on applicable law, paras 219, 228.
281
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(b)
200.

Actus reus of complicity under Article 219 (1), (2), (3) and (6)

Next, I turn to Article 219 (1), (2), (3) and (6). The Trial Chamber is unanimous that these

describe further categories of complicity, of the six closed categories in Article 219. ‘Closed’
means that under the Code, no conduct not covered by any of the six can be that of an ‘accomplice’
as such.283 To this and the descriptions of these provisions in the Judgment, 284 I add the following
brief observations. All are easily deduced from the Article alone and are in themselves, I believe,
uncontroversial.
201.

These four uncharged paragraphs define either specific, statutory forms of complicity, like

Article 219 (5) does (the clearest example being Article 219 (6) complicity), or forms that cover a
wider range of acts (for example, complicity by hardening the perpetrator’s resolve by any means,
under Article 219 (2)). But even the latter address a more limited range of conduct than Article 219
(4) does. In other words, all of the other specified ways to act as an accessory are discrete in
comparison to aiding or abetting—even if that is limited to assistance before the offence as the
Majority has found, and all the more so if it covers assisting in the course of the offence as well.
202.

Furthermore, if the actus reus of Article 219 (4) in fact does not extend that far, none of

the other paragraphs of Article 219 can encompass all kinds of assistance at the time of an offence.
Instead they manifestly either concern only acts done before that point in time (like Article 219 (3),
as noted in the Appeals Chamber’s first interlocutory decision)285 or are restricted to particular
types of acts. This lends some more weight to the hypothesis that Article 219 (4) is meant to fill
the gap, by applying to other facilitating acts that occur during a crime’s commission. However,
as explained above, further investigation would be required to confirm this position.

(c)
203.

Agreement and mens rea of complicity under Article 219 (1) to (6)

Concerning the mens rea of Article 219 complicity, I agree with my colleagues’ ultimate

conclusions in the Judgment, paragraphs 6147 to 6152, which are confined to the two charged
paragraphs of the Article. I also agree with their remarks on the mens rea requirement for all

See Judgment, Applicable law chapter, paras 6045, 6140. See further my comments on the significance of
Articles 221 and 222 in subsection d below.
284
In Applicable law chapter, paras 6045-6052, 6057, 6094, 6104, 6120, 6140.
285
First interlocutory decision on applicable law, para. 219.
283
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paragraphs of the Article, in the preceding analysis of statute and case law, with one qualification.
This relates to the requirement of a prior agreement with the perpetrator.
204.

As the Trial Chamber notes in paragraph 6054 of the Judgment, some Lebanese judicial

decisions implicitly state that an agreement with the perpetrator is necessary for all six categories
of accomplice liability listed in Article 219, while a few state this outright. Three decisions are
cited in support of each proposition.286 The Appeals Chamber cited one of them and two additional
decisions, from 2003, to support its conclusion that the objective elements of complicity under
Lebanese law include ‘an understanding (whether immediate or long-standing)’.287
205.

Thus, as far as I can ascertain, there is a relatively small body of Lebanese case law clearly

suggesting that accomplices generally must, as an objective element of this mode of liability, reach
an ‘understanding’ with the perpetrator to commit the crime.288 At first reading, this may appear to
support the Majority’s position that this element is not always required, for every category of
complicity under Article 219 of the Code.
206.

However, my view is that once consideration is given to the following factors, that position

should be rejected. First, and foremost, the notion that all six modes under Article 219 import
agreement with the perpetrator or perpetrators is not unreasonable. It is unlikely that an accomplice
would unilaterally insinuate himself or herself into the criminal business of the perpetrator(s)
without their specific consent or acceptance. This might be express or tacit, and given directly or
through another accomplice on their behalf. It may be that in the instances in Article 219 forms of
liability when agreement is not expressed, it is so naturally implicit and part of the fabric of the
criminal arrangement that it does not have to be expressly proved on the facts. It is raised and
inferred from the facts and the evidence.
207.

Further, I am mindful that Lebanese case law, while instructive, is not binding upon this

Tribunal nor, technically, even in Lebanon itself. The provisions of the Lebanese Criminal Code

286

The Majority mentions in fn. 10999 a fourth decision after the three that it identifies as stating the requirement
‘outright’ but—correctly—as a contrast (using the signal ‘compare’). The Lebanese court in that decision, Cassation
decision 8/2000, relevantly found only that an accomplice must either have facilitated the means by which the
perpetrator would commit the crime based on a prior agreement with the principal perpetrator or other accomplices,
or known the nature of those means.
287
First interlocutory decision on applicable law, para. 219, fn. 328.
288
Ibid., paras 219, 228.
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itself, rendered applicable under Article 2 of the Statute and interpreted in light of the principles I
have outlined above, are paramount. Whether or not supported by extensive case law, therefore, it
was open to the Appeals Chamber to interpret all heads of liability under Article 219 as
incorporating a requirement for agreement or understanding with the perpetrator. As this is also a
reasonable interpretation for the reasons given in the preceding paragraph, I am not persuaded that
the Trial Chamber should have departed from it.

(d)
208.

Relevance of Articles 221 and 222

My final point of difference from the Majority’s interpretation of the scope of complicity

in Lebanese law concerns Articles 221 and 222 of the Lebanese Criminal Code. To explain this
point, it is necessary to revisit Chapter IV, Part I, subsection 3 of the Code, entitled ‘Accomplices
and concealers’.
209.

Subsection 3 comprises Articles 219 to 222. As described above and in the Judgment,

Article 219 begins, ‘The following shall be deemed to be accomplices to a felony or
misdemeanour’, then sets out six categories, while Article 220 prescribes the penalties for acting
as an ‘accomplice’. Article 221 prescribes the range of prison terms and fines imposable on
‘[a]nyone who, other than in the case provided for in Article 219, paragraph 5, knowingly conceals
or disposes of items belonging to a third party that were appropriated, embezzled or obtained by a
felony or misdemeanour’. Then Article 222 deals with concealing a person who has committed a
felony or helping them to evade justice, other than in the cases provided for in Article 219 (5)
or (6).
210.

I do not deny that in subsection 3, the term ‘accomplices’ is used only in Articles 219 and

220. This, coupled with the fact that the subsection is captioned ‘Accomplices and concealers’,
could be taken to imply that ‘concealers’ is the Code’s shorthand for those who contravene
Article 221 or 222, as distinct from ‘accomplices’, who are the subject of Articles 219 and 220
alone—even though Article 219 (5) refers to concealment as such and both Article 221 and
Article 222 refer to other acts besides that one.
211.

In the scheme created by the Code, one of these forms of criminal conduct is also

undeniably more serious than the other. Complicity under Article 219 can be a felony or a
misdemeanour, depending on what offence the accomplice assisted and how exactly he or she
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assisted it. Breaching Article 221 or 222 is, only, a misdemeanour. This difference is revealed by
the penalties prescribed in Articles 220 to 222, when read in conjunction with a series of other
provisions of the Code defining felonies and misdemeanours with reference to the punishments
they attract.289
212.

Nevertheless, the conduct that Articles 219, 221 and 222 address obviously has a common,

fundamental characteristic: each is a form of knowing assistance to the perpetrator or perpetrators
of a crime. A concealer or disposer of property from the crime, contrary to Article 221, supports
the perpetrator(s) both by hiding, and possibly by ensuring they profit from, that crime’s tangible
products. His or her assistance may also encourage the perpetrator’s or perpetrators’ further
appropriation, embezzlement or other criminal obtaining of property in future, knowing a means
of its concealment or disposal exists. Similarly, a concealer or helper under Article 222 supports
the perpetrators to ‘get away with’ their original criminal project and potentially to re-offend, by
protecting those perpetrators themselves from apprehension.
213.

The essential difference from an Article 219 accomplice is that they not only give this

assistance after the crime has been committed, but need not have previously ‘agreed with the
perpetrator or an accomplice’ to do that (in the case of 219 (5)), or known ‘of the criminal conduct
of offenders responsible for highway robbery or acts of violence against state security, public
safety, persons or property’ (in the case of 219 (6)). That is, Articles 221 and 222 apply to assisting
‘after the fact’, in the sense that both doing the act and acquiring the knowledge necessary to be
criminally liable happen after the principal crime. And since Article 219 (5) and (6) deal with the
same sorts of assisting acts, the assister’s lack of foreknowledge, rather than any profound
difference in the actus reus, seems to account for the comparatively less severe punishment he or
she may incur.
214.

The wording of Articles 221 and 222 leads me to adopt this interpretation. I note in

particular the use of the past tense—‘items that were appropriated, embezzled or obtained by a
felony or misdemeanour’ in 221, ‘a person… who has committed a felony’ in 222—and the phrase

Regarding complicity under Article 219, see especially Articles 37, 44, 179, 220. Regarding the offences under
Articles 221 and 222, see especially Articles 39, 51, 53, 179, and 221 and 222 themselves.
289
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‘other than in the case [/cases] provided for in Article 219, paragraph (5) [paragraphs (5) and
(6)]’.290 Lebanese case law also supports this interpretation.291
215.

Despite the terminological distinction that arguably is drawn in the Lebanese Criminal

Code, some Lebanese courts apparently describe not only criminal assistance falling under
Article 219, but also that falling under Article 221 or 222, as complicity. For example, the third
chamber of the Lebanese Court of Cassation, Criminal Division, commented in a decision issued
in 2002:
Whereas it is true that for a person to be accomplice, the following conditions and elements
stipulated in Articles 219, 221, and 222 of the Criminal Code must be met;
Whereas it is concluded from the aforementioned texts that there are two types of criminal
complicity, the first is prior to the occurrence of the crime or during the commission of the
crime. The second is the complicity after the commission of the crime.
As it is clearly shown, there are no elements of complicity prior to the occurrence of the
crime or during its commission in this case, that is to say the elements set out in Article 219
of the Criminal Code […]
See also:
Pandectes françaises, Tome V, Complicité, Page 513.
No 411 – Logiquement, la complicité postérieure à l’infraction n’existe pas, lorsque le
crime ou le délit est consommé, lorsque les auteurs principaux on [sic] accompli le dernier
acte d’execution aucune participation ne paraît possible.
No 414 – Mais les faits des complices postérieurs à l’infraction n’ont pas au point de vue
pénal, le même caractère, les uns ne sont [sic] pas punissable, les autres, au contraire, sont
considérés par la loi comme véritables actes de complicité et son [sic] réprimés soit en

290

Emphasis added.
Regarding Article 221, see, e.g., Cassation decision 171/2003; Cassation decision 68/2015; Cassation decision
90/2015; Cassation decision 138/2018. Regarding Article 222, see, e.g., Cassation decision 152/2018 and Cassation
decision 155/2007, referred to in Part 3, subsection b below. On both, see Cassation decisions 457/2002 and 458/2002,
discussed in para 215 and fn. 292 below. See also the references to a number of these decisions in the Judgment.
291
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vertu des dispositions de droit commun […] soit en vertu des dispositions particulières du
même code, ou des lois spéciales.292

As I interpret it, the quoted French passage observes that even though, logically, there can be no
complicity in a crime after the crime has been fully realised, and the law will not punish every act
of assistance following a crime, legislation designates some such acts as complicity.
216.

I do not say that such comments are decisive, especially since I am relying on translations

of the relevant Lebanese decisions. But, equally, the fact that a Lebanese court, and a French law
commentary that it has consulted, would call this sort of assistance after the fact ‘complicity’ is
not surprising. Another description of it, often encountered in common law jurisdictions, is
‘accessory after the fact’. The modern form of this concept, as defined in those jurisdictions,
‘typically consist[s] of securing the proceeds of a crime or helping the perpetrator to evade criminal
prosecution’.293 Australia’s federal Crimes Act, for example, provides under the heading
‘accessory after the fact’, ‘Any person who receives or assists another person, who has, to his or
her knowledge, committed any offence against a law of the Commonwealth, in order to enable him
or her to escape punishment or to dispose of the proceeds of the offence commits an offence.’294
The Canadian Criminal Code defines an ‘accessory after the fact to an offence’ as ‘one who,
knowing that a person has been a party to the offence, receives, comforts or assists that person for
the purpose of enabling that person to escape’. 295
217.

In my view, the use in many legal systems of the same or similar terms for the pre- and

post-crime forms of criminal participation—even where, as in the Lebanese Code, the term
‘accomplice’ may formally have a narrower meaning—is a further illustration that there is a
significant common thread between the two. This common thread, alone, makes it arguable that

292

Cassation decision 458/2002, pp 2-3, emphasis added. The same chamber made a briefer statement to the same
effect in Cassation decision 457/2002. The Trial Chamber briefly noted both in its Judgment, Applicable law chapter,
fn. 11133.
293
Ines Peterson, ‘Open questions regarding aiding and abetting liability in international criminal law: a case study of
ICTY and ICTR jurisprudence’ [2016] International Criminal Law Review 565, p. 588.
294
Australia, Crimes Act 1914 (Commonwealth), s. 6
295
Canada, Criminal Code, s. 23 (1). Section 463 provides for the criminal liability of accessories after the fact. A
somewhat similar definition appears in the United States Criminal Code: ‘Whoever, knowing that an offense against
the United States has been committed, receives, relieves, comforts or assists the offender in order to hinder or prevent
his apprehension, trial or punishment, is an accessory after the fact.’ United States, Criminal Code, 18 U.S.C. para. 3.
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Articles 219 to 222 together define, in Lebanese law, the mode of criminal responsibility that the
Statute terms ‘participat[ing] as an accomplice’.296
218.

In Special Tribunal proceedings, I consider that there is an additional reason to take this

view. Namely, no other mode of responsibility listed in Article 3 of the Statute seems capable of
covering the kind of participation defined in Articles 221 and 222. It would be a curious and
artificial result if a relatively common domestic form of criminal participation such as accessory
after the fact—which would otherwise unquestionably be covered by the general words ‘the rules
regarding… criminal participation’ in Article 2 (a)—were excluded from the Tribunal’s
jurisdiction simply because the Lebanese Criminal Code does not clearly employ the word used in
Article 3 (1) (a), ‘accomplice’, in defining it.
219.

Under international criminal law, there is not an established concept of liability as

accessory or accomplice after the fact.297 In other words, unlike liability as an accomplice in the
sense described in Article 219 (and especially Article 219 (4), aiding or abetting), there is no direct
international criminal law equivalent of the liability under Lebanese law that is incurred by
breaching Article 221 or 222. I have given consideration to the thought that this may be because
such complicit or accessorial acts performed subsequent to the crime might not satisfy the ‘gravity’
requirements for acts falling under the jurisdiction of the other international criminal courts and
tribunals, and the core international crimes.
220.

However, in my view, this fact should not prevent the concept from existing at the Special

Tribunal. As explained above, unlike other provisions of Article 3 of the Statute, the words
‘participated as accomplice’ and the other words used to describe modes of responsibility in
Article 3 (1) (a) do not come from the governing instrument of an international criminal tribunal,
but instead from a transnational crime cooperation convention in the counter-terrorism sphere. The
provision refers to modes of responsibility that are common not only to Lebanese law, but also
domestic legal systems generally and the international criminal law sphere. I consider that there is
therefore no presumption that ‘participated as accomplice’ must be ‘read down’ to be as limited,

296

Statute, Art. 3 (1) (a).
Complicity after the fact in the sense in which I use the term here is, of course, distinct from complicity by
performing assisting acts after the crime’s commission with some prior knowledge. Complicity under international
criminal law does encompass this, in principle, as discussed in the Judgment, Applicable law, para. 6140, fn. 11183.
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in this respect, as the international criminal law notion, as there might be with a purely international
mode of responsibility.
221.

It is observed that the Appeals Chamber expressed no opinion on this particular matter,

which would have served to further guide and shape my opinion. When defining the Lebanese
concept of ‘complicity’ in its 2011 interlocutory decision, the Appeals Chamber referred solely to
Articles 219 and 220, and judicial interpretations of those Articles.298 My colleagues in the
Majority took the same approach when they compared ‘the Lebanese law of accessorial liability’
and international criminal law principles on aiding and abetting, in section B (2) (b) of chapter
XIII of the Judgment.

(e)
222.

Conclusions

In summary, for the reasons given above, I have reached the following conclusions about

the scope of complicity under Lebanese law.
a.

Aiding or abetting under Article 219 (4) covers a very broad range of conduct.
The provision has a much wider scope than either Article 219 (5), or any of the
other paragraphs of Article 219, under which the Prosecutor has brought no
charges in this case. Contrary to the Majority’s view, it may apply to assistance
an accomplice provides while a crime is being committed, as the Appeals
Chamber suggested.

b.

Unlike my judicial colleagues in the Majority, I also accept and would have
adopted the Appeals Chamber’s conclusion that all categories of complicity
under Article 219 require an ‘understanding’ with the perpetrator, as an
additional, objective element of this mode of liability.

c.

It would be reasonable to define participating in a crime as an accomplice, under
the applicable provisions of the Lebanese Criminal Code referred to in Article 2
of the Statute, to include participation after the fact, in the ways specified in
Articles 221 and 222 of the Code. In this respect, too, I respectfully diverge

298

In First interlocutory decision on applicable law, paras 218-224, 228.
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from the contrary approach, above referred to, of my noble colleagues—albeit
their preference for application of Lebanese law did not rely on this factor.
223.

If my interpretation rather than the Majority’s is correct, and were adopted, how would this

affect determination of the liability of a person accused of participating as an accomplice in a crime
under the Tribunal’s jurisdiction?
224.

On the facts of this case, my interpretation of the elements of Article 219 (4) and (5)

complicity, had my two colleagues in the Majority adopted it in full, would not have led to a
different finding as to whether those provisions were satisfied. That is, the Trial Chamber would
still have found that none of Messrs. Merhi, Oneissi or Sabra was liable under either of those
provisions. On assistance given ‘during’ the crime—i.e. after the point when preparation must be
considered to have ceased and the crime itself begun—the Trial Chamber has in effect already
considered this, by examining all alleged acts of these three Accused on the day of the attack,
including after it, in order to consider the Article 219 (5) complicity charge. And if an
understanding with the perpetrator is accepted to be a further, objective element under both
provisions, this could not have altered the outcome, given that the Chamber has determined that
the evidence was insufficient to prove the other elements of either form of complicity.
225.

My position that the offences under Articles 221 and 222 of the Code may be considered

to be forms of complicity, likewise, could not in my view alter the ultimate finding concerning the
liability of these three Accused, for different reasons which I set out in section 3 (e) below.
226.

I consider it important to have presented this alternative interpretation nonetheless because,

if applied in a case with different facts, it has at least the potential to lead to a different final
determination on the liability of an accused person than would have resulted from the Majority’s
interpretation. Perhaps all the more so if it is further accepted that a Trial Chamber of this Tribunal
could, in principle, convict an accused person for a lesser form of complicity even if only
complicity under Article 219 was charged. It is to that issue that I turn now.
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3.

Could the Trial Chamber convict an Accused for the lesser offence
under Article 222?
(a)

227.

The relevant pleaded facts, charges and submissions

The charges against each of Messrs. Oneissi, Sabra and Merhi rest in part on acts that the

Prosecutor alleges they committed after the attack of 14 February 2005. In its overview of their
alleged role in the conspiracy to commit the attack, the amended consolidated indictment states
that on the same day, ‘immediately following the attack’: 299
a.

Mr Oneissi and Mr Sabra participated in disseminating statements falsely
attributing responsibility for the attack, ensuring the delivery to Al-Jazeera of
the video and attached letter containing the false claim of responsibility, and
ensuring the video would be broadcast;300 and

b.
228.

Mr Merhi coordinated those activities of Messrs. Oneissi and Sabra. 301

The amended consolidated indictment then proceeds to specify that those activities began

with either Mr Oneissi or Mr Sabra calling Reuters about 75 minutes after the attack. It states
further that Mr Merhi was in contact with Mr Sabra, each using his Purple mobile, about eight
minutes before that Reuters call, then several more times throughout that afternoon.302 The
Judgment provides more detailed descriptions of what the Prosecution alleges each man did in that
period, including some ambiguities and alterations over time in these allegations. 303 I accept those
descriptions to be accurate and will not repeat them here.
229.

While some of the factual allegations have evolved since the filing of the amended

consolidated indictment, the Prosecution case has remained that Messrs. Oneissi’s, Sabra’s and
Merhi’s acts immediately after the attack constituted ‘help… to shield one or more participants [in

299

Amended consolidated indictment, paras 3 (b), 3 (c), 3 (d).
Ibid., paras 3 (b), 3 (c).
301
Ibid., paras 3 (d).
302
Ibid., paras 44-45; see also para. 19 (d).
303
I refer particularly—but not only—to the chapter ‘Claim of responsibility for the attack on Rafik Hariri’,
paras 4799-4801, 4804-4805, 4834-4836, 4886-4887, 5617-5627 and in the chapter containing the Trial Chamber’s
legal findings on the elements of the crimes and individual criminal responsibility, under ‘Conspiracy to commit a
terrorist act (Count 1)’, paras 6392, 6407-6408, 6410.
300
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the principal crimes] from justice’, falling within Article 219 (5) of the Lebanese Criminal Code.304
The Prosecutor in the amended consolidated indictment alleges that their acts before the attack
were acts preparatory to the offences of terrorism, intentional homicide and attempted intentional
homicide ‘and/or’ acts to shield the co-perpetrators of those offences, and themselves, from
justice.305 That is, the Prosecutor relies on Article 219 (4) and (5) cumulatively or alternatively.
But the charges in that instrument regarding their conduct afterwards relevantly refer only to
Article 219 (5), not Article 222 or any other provision of Lebanese law that defines a mode of
criminal responsibility. And the Prosecution has not since sought to rely on any in addition or as
an alternative to Article 219 (5).306
230.

I will not speculate concerning the Prosecution’s reasons for adopting this approach, but

note that it has had two natural, and related, consequences. One is that the evidence that the Parties
have presented in relation to this aspect of the case focuses on the elements of the form of
complicity defined in Article 219 (5). In the event, all Judges of the Trial Chamber agree, that
evidence is insufficient to establish those elements in full, concerning any of these three Accused.
The other consequence has been that the Parties’ submissions have likewise focused on those
elements—arguably most heavily on those of an agreement ‘with the perpetrator or an accomplice
before commission of the offence’307 and the matters that the Accused must have known, before the
attack, to be liable.
231.

No Defence Party raised the possible application of Article 222 in either its final trial brief

or oral closing arguments. There was just a brief exchange about this between the Trial Chamber
and lead counsel for Mr Oneissi, during the hearing of the Oneissi Defence’s application for
acquittal at the close of the Prosecution case, under Rule 167. In that exchange, responding to
questions from the Chamber, the Oneissi Defence submitted that the Trial Chamber would not be
entitled to apply Article 222, due to—counsel implied—the late stage the proceedings had reached,

See, especially, Amended consolidated indictment, paras 63 (a), 64 (f) (ii), 65 (a), 66 (f) (ii), 67 (a), 68 (h) (ii),
69 (a), 70 (h) (ii); Prosecution final trial brief, paras 1168, 1174, 1182, 1188.
305
Amended consolidated indictment, paras 63 (a), 64 (f) (i), 65 (a), 66 (f) (i), 67 (a), 68 (h) (i), 69 (a), 70 (h) (i),
emphasis added. Cf. Amended consolidated indictment, para. 50.
306
During closing arguments, the Presiding Judge asked the Prosecutor whether there was a possibility of accessory
after the fact in this case, but the Prosecutor stated that as far as he could recall, that was not charged. There was no
further substantive discussion of the issue with him or any Prosecution counsel. Prosecution closing submissions, T.
13 September 2018, pp 121-122.
307
Lebanese Criminal Code, Art. 219 (5), emphasis added.
304
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the fact that no notice of the alternative characterization had been given, and the Special Tribunal
being an ‘adversarial system’.308
232.

For the following reasons, I consider that the first factor that I described in paragraph 230

above, of the evidence having been intended to prove a different offence, does not, of itself,
preclude the Trial Chamber from recharacterising the conduct of these Accused as help in evading
justice, contrary to Article 222, and convicting them accordingly. By contrast, the second—the
way in which the Parties have marshalled and argued their cases—in combination with other
considerations may, and in this case does, preclude our doing so.

(b)

The nature of the offence under Article 222: a lesser alternative
capable of being included in complicity under Article 219 (5)

233.

The misdemeanour proscribed by Article 222 of the Lebanese Criminal Code, when

considered in light of Article 219 (5) and (6) of that Code, has some hallmarks of what the laws of

308

Oneissi Defence submissions, T. 21 February 2018, pp 32-34:
JUDGE AKOUM: […] You focused a lot in your submissions yesterday and today on the provisions of
paragraph 5 of Article 219, which talks about complicity.
And you focused a lot on the need for the perpetrator or an accomplice to have had an agreement -- sorry, for
-- the need for an accomplice to have had an agreement with the perpetrator before commission of the offence.
We are listening to what you are saying today. In light of Article 167 that asks the Chamber to issue a
judgement of acquittal, what if one of the accomplices had agreed with the perpetrator after the commission
of the offence and not before? Does that allow the Chamber to issue a judgement of acquittal, or does this
give mitigating circumstances to the accomplice, pursuant to the Lebanese law?
MR. COURCELLE-LABROUSSE: [Interpretation] For me, Your Honour, there are two provisions which
are brought by the Prosecutor regarding being an accomplice. 219, paragraph 4, aiding and assisting. So
before and during the commission of the crime. And 219, paragraph 5, which I can read again.
You will agree with me that I' m focusing on characterizations against my client. Well, I mean, obviously if
other texts are given from the Lebanese law, but I haven't been notified of the other characterizations for the
time being, if any.
[…]
JUDGE AKOUM: […] in your opinion, let's say that the Chamber agrees with you and with what you have
submitted regarding paragraph 5 of Article 219. Let's say that the Chamber considers, for example, that there
was a later agreement, that the agreement happened subsequently. Don't you think that the Chamber has the
right to change the characterization of the offence and convict the accused pursuant to Article 222?
MR. COURCELLE-LABROUSSE: [Interpretation] No, Your Honour. Let's go back to the procedural aspect,
the way the law should be applied.
In this adversarial system, you cannot -- after how many years of trial? When was I notified? Eight years ago,
I think. My client has been accused eight years ago. I've prepared my Defence case, and now because some
charges are unfounded we're going to allow for a re-characterization at the very end of the proceedings? [In
English] If you don't have something to convict, you must acquit. Okay? Thank you.
[…]
JUDGE NOSWORTHY: But the search for truth?
MR. COURCELLE-LABROUSSE: [Interpretation] Ah, Judge Nosworthy, the search for truth. Well, the
Prosecutor needs to search for truth.
(Original spelling.)
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various common law jurisdictions refer to as a ‘lesser included offence’. I use the term here to
mean an offence all of whose elements are included in a more serious offence, such that if proven,
the same facts relied on to establish that the more serious offence was committed would also
establish the lesser offence.
234.

An ICTY Trial Chamber in the

Kupreškić and others

case discussed such offences and

reviewed national laws defining them.309 Examples of lesser included offences that the

Kupreškić

Trial Chamber identified include:
a.

manslaughter, where the crime charged was murder;310

b.

theft, where the charge was robbery; 311 and

c.

at the international level, the war crime of murder of civilians, where that
murder was charged as a crime against humanity or genocide consisting of the
killing of members of an ethnic group.312

The chamber in

Kupreškić saw as distinct lesser included offences as such, and modes of liability

different313 to the one charged, although as I shall discuss below, 314 it concluded that it could adopt
substantively the same approach to both.
235.

I am not certain that such a formal distinction between crimes and modes is appropriate or

necessary, at least where the two being compared fall under the same overarching mode of liability,

309

It did so as part of its analysis of the broader question of when the Prosecutor or a chamber of that tribunal could
modify the Prosecutor’s original legal characterization of particular facts. I discuss its response to that question in
section d (iii) below.
310
ICTY, Prosecutor v. Kupreškić, Kupreškić, Kupreškić, Josipović and Šantić, IT-95-16, Trial Judgement, 14 January
2000 (‘Kupreškić and others Trial Judgment’), paras 729, 731, referring to the law of England and Wales, the United
States, Zambia, Nigeria and South Africa.
311
Kupreškić and others Trial Judgment, para. 729, 731, referring to the law of England and Wales, the United States,
Zambia, Nigeria and South Africa.
312
Kupreškić and others Trial Judgment, para. 742 (c); see also paras 745-746. The ICTY Trial Chamber also cited
both this and other examples of lesser included offences at international law earlier in the judgment, when discussing
‘[i]ssues of substantive international criminal law’ concerning multiple offences (in paras 673-719) and procedural
principles applicable to charging in the ICTY (in paras 720-727). The other examples included, at para. 679 (b), cruel
treatment as a lesser offence included in torture, contrary to common Article 3 of the Geneva Conventions.
313
The Trial Chamber in the Kupreškić and others Trial Judgment did not state definitively whether it thought both
modes it mentioned as examples of alternatives (to perpetration), aiding and abetting and participating in a common
design, were less serious than perpetration, not just different to it and capable of being ‘included’ on the facts. It did,
at para. 742 (a), describe aiding and abetting as ‘a modality of participation in the commission of the crime [that] is
different from (albeit perhaps less serious than) actual perpetration’, emphasis added.
314
Section d (iii).
Case No. STL-11-01/T/TC

2420 of 2642

18 August 2020

R334406

PUBLIC
STL-11-01/T/TC
F3839/20200818/R331945-R334626/EN/dm

as I have suggested is the case here. But, in any event, there is no doubt either that Article 222
defines a lesser offence or that it is an alternative, which could apply to the conduct of Mr Oneissi,
Mr Sabra or Mr Merhi only if that conduct did not fall under Article 219 (5). Both of these matters
are apparent from the words of the Code itself, as earlier discussed. In this instance, specifically,
the acts that these Accused are alleged to have performed immediately after the attack could only
constitute helping a known felon ‘to evade justice’ contrary to Article 222 if they were neither help
‘to shield one or more of the participants’ in the felony (or felonies) ‘from justice’315 ‘provided
for’316 in Article 219 (5), nor any other ‘case provided for in Article 219, paragraphs 5 and 6’.317
236.

It can also be inferred from the language of Articles 219 (5) and 222 that if the Accused

had not ‘agreed with the perpetrator or an accomplice before commission’ of the terrorist act,
intentional homicides and attempted intentional homicides to disseminate the false claim as
alleged, or in Mr Merhi’s case coordinate this, but they nonetheless did the acts alleged and knew
at the time they did them that the perpetrators had committed a felony, they would contravene
Article 222. In other words, facts alleged in this case to prove the elements of Article 219 (5)
complicity, while falling short of proving the required prior knowledge and agreement for that
offence, could suffice to prove all elements of this lesser form of complicity. It is thus in my view
a lesser alternative to Article 219 (5) complicity that, at least in some cases, is capable of being
included in it.
237.

It should be noted that I have not found any Lebanese judgment or decision that concerned

acts of assistance after a crime’s commission similar to those alleged in this case. Rather, in the
clearest example that I have been able to identify, one of two people convicted under Article 222
drove the perpetrator of an intentional homicide to a hiding place, with the court seemingly finding
his conduct contrary to that Article318 to be ‘concealing a fugitive criminal’,319 specifically by
‘hid[ing the perpetrator] and help[ing] him to go into hiding’.320 The other person convicted under

315

Lebanese Criminal Code, Art. 219 (5).
Lebanese Criminal Code, Art. 222.
317
Lebanese Criminal Code, Art. 222.
318
That accused, Miim Khaa, had also hidden a bag containing the murder weapon and agreed to put the victim’s body
in acid. Cassation decision 155/2007, p. 6. However the court’s finding that the actus reus of Article 222 was fulfilled
did not rely on these acts.
319
Cassation decision 155/2007, p. 6, concerning the accused Miim Khaa.
320
Cassation decision 155/2007, p. 6, concerning the accused Miim Khaa.
316
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Article 222 relevantly321 helped that perpetrator ‘to run away’;322 there are no more details in the
published extract of the court’s decision.
238.

On diligent enquiry, no Lebanese case law to my knowledge contradicts the interpretation

I have put forward—that helping a perpetrator to ‘evade’ justice, satisfying Article 222, is a lesser
alternative capable of being established in full by facts originally alleged to amount to helping to
‘shield from’ justice contrary to Article 219 (5).

(c)

The absence of direct or specific guidance in the Statute, Rules or
decisions of the Special Tribunal

239.

The governing instruments of the Special Tribunal do not address the question of whether

a Trial Chamber of the Tribunal may change the legal classification of facts from that which the
Prosecutor has charged in an indictment—in instances where they would prove a lesser offence,
or in any other circumstances. The Statute, of course, relevantly establishes the parameters of the
crimes and modes of participation in them that the Prosecutor may charge, and for which a Trial
Chamber may convict, particularly in Articles 1 to 3 defining the Tribunal’s jurisdiction and
applicable law. Article 16 of the Statute, concerning the minimum guarantees to which the accused
is entitled, also appears to me to be particularly relevant to resolution of this question. I shall return
to that Article in sub-sections d (i) and e below. However, no provision of the Statute directly or
specifically concerns Chambers’ powers of legal classification (or lack thereof).
240.

The same is true of the Rules of Procedure and Evidence. They specifically provide only

for changes by the Prosecutor in the legal classification of the conduct of accused in the course of
the trial, permitting the Prosecutor to amend an indictment at this stage, including to add new
charges,323 with leave if the Trial Chamber is satisfied that there is prima facie evidence to support
the amendment and it would not result in improper prejudice to the accused. 324

321

That accused too, Alef Baa, had also given other assistance, namely lending the perpetrator his gun and a sound
suppressor before the murder. These acts having occurred before the crime, however, they were not the basis for the
finding that he had breached Article 222.
322
Cassation decision 155/2007, p. 6, concerning the accused Alef Baa.
323
See, especially, Rule 71 (E), (F).
324
Rule 71 (A) (iii), (B). The Rules also permit the Prosecutor to withdraw a charge during the trial, by motion. See
Rule 72 (A) (iii).
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241.

Regarding the deliberations phase of a trial, Rule 148 (B) requires the Trial Chamber to

‘vote separately on each charge contained in the indictment’. This rule might be taken to imply
that the Trial Chamber can make findings of guilt only upon offences charged, not lesser included
ones or any others. Some other provisions of the Rules, for instance those on sentencing and
appeals, might seem at first look to suggest the same thing. 325 However, in my opinion, these rules
cannot be determinative. None of them clearly and specifically prohibits reclassification of proven
facts by a chamber. Furthermore, chambers in other international criminal courts 326 and tribunals327
have been subject to similarly expressed rules, yet considered themselves to have reclassification
powers.
242.

As yet, there has been no judicial decision in this Tribunal determining this issue, or even

directly examining it. In its interlocutory decisions on the applicable law, the Appeals Chamber
answered questions submitted to it by the Pre-Trial Judge about whether the Prosecutor could
charge particular offences cumulatively or in the alternative. 328 When doing so in the first decision,
it touched on the judicial power to reclassify at the conviction stage, but in my view, without
deciding whether it may or should exist in the Special Tribunal. I interpret the comments it made
simply as leaving open the possibility of an affirmative answer to both questions.
243.

Specifically, the Appeals Chamber noted that this power exists in Lebanon329 and at the

ICC under its Regulation 55.330 It also very briefly addressed the position at the ad hoc
international criminal tribunals, by acknowledging they have no regulation comparable to ICC
Regulation 55,331 and describing their ‘practice’ to date as entering findings of guilt for the first

E.g. Rules 171 (D), requiring the Trial Chamber to impose a sentence in respect of each count in the indictment
upon which the accused has been convicted, and 177 (A) (i) and 189 (B), referring to acquittal ‘of all counts in the
indictment’ and ‘on all charges’, respectively.
326
A rule similar to Rule 148 (B), namely ICC Rules of Procedure and Evidence, Rule 142 (2), exists at the
International Criminal Court, where chambers have a codified power to reclassify proprio motu, as discussed in
section d (iii) below.
327
E.g. ICTY Trial Chambers were subject to the ICTY Rules of Procedure and Evidence, Rules 87 (B) (identical to
Rule 148 (B)), 87 (C) (similar to Rule 171 (D)), yet declared themselves able to reclassify facts in certain
circumstances, as discussed in section d (iii) below.
328
Pre-Trial Judge 21 January 2011 order on preliminary questions to the Appeals Chamber, paras 23-25, questions
xiv, xv; First interlocutory decision on applicable law, paras 5, 265-301; F0003, Public Redacted Version of the “Order
on Preliminary Questions Addressed to the Appeals Chamber Pursuant to Rule 68 (G) of the Rules of Procedure and
Evidence” of 11 August 2017, 11 September 2017, question C (d); Second interlocutory decision on applicable law,
paras 8 (C) (d), 92-97.
329
First interlocutory decision on applicable law, para. 281.
330
First interlocutory decision on applicable law, paras 291-292.
331
First interlocutory decision on applicable law, para. 292.
325
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time on appeal ‘only in instances where the relevant charges have been included in the
indictment’.332 I will deal with each of these jurisdictions in turn in sections (d) (ii) and (iii) below.
Finally, as one of the ‘conclusions’ offered in that decision to guide the Pre-Trial Judge on
questions of charging,333 the Appeals Chamber stated in paragraph 300, ‘we emphasise the
evaluative role of the judiciary’, without elaborating.

(d)
244.

Relevant considerations

In the absence of more specific guidance in Special Tribunal instruments or case law, the

following considerations should in my view guide resolution of this question.

i.

Reclassification is a procedural matter, necessitating reference to

both Lebanese and international sources
245.

The reclassification of facts by a judge or chamber in criminal proceedings is ordinarily

treated as a procedural matter. This is so in both domestic, and international or hybrid, criminal
jurisdictions, and whether the power of reclassification is broad or limited. Illustrating this, the
written provisions delimiting it (where they exist) tend to be found in procedural instruments such
as codes or rules of procedure, or related regulations, not the statute(s) that articulate principles of
substantive criminal law.334 When considering the position in international criminal tribunals that
lack such a provision, judges335 and external commentators336 alike have also presented the issue
as procedural in nature.

332

First interlocutory decision on applicable law, fn. 419. As an illustration, it cited there the appeal judgment and a
partially dissenting opinion in one ICTY case, Mrkšić and Šljivančanin.
333
First interlocutory decision on applicable law, para. 297.
334
Domestic examples of such provisions include those applied in Albania, Austria, Croatia, Italy, Germany, Japan,
the Netherlands and Spain, as well as the Lebanese provisions discussed in section d (ii) below. For examples of
domestic criminal procedural instruments permitting judicial reclassification at least to a lesser included offence, from
common law system countries, see those listed by the ICTY Trial Chamber in the Kupreškić and others Trial
Judgment, fn. 966, para. 732 and Elinor Fry, ‘Legal Recharacterization and the Materiality of Facts at the International
Criminal Court: Which Changes Are Permissible?’ [2016] 29 Leiden Journal of International Law 577 (‘Fry 2016’),
fn. 42. Contra. the provisions cited by the Kupreškić Trial Chamber in para. 730 and Fry in fn. 42, which appear in
substantive criminal law statutes (English and Canadian) not procedural ones per se. For examples from procedural
instruments of international and internationalised/hybrid criminal judicial bodies, see section d (iii) below. Cf. the
provision in Law No. 05/L-053 on the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, 3 August 2015
(‘Kosovo Specialist Chambers Law’) also discussed in that section.
335
E.g. Kupreškić and others Trial Judgment, discussed in section d (iii) below.
336
E.g. Cryer and others 2014, who deal with this issue in their chapter entitled ‘Procedures of International Criminal
Investigations and Prosecutions’, pp 459-461.
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246.

I am unaware of any serious challenge to this approach and I adopt it here. I emphasise

however that my characterization of this issue as procedural concerns only the specific practice or
process of judicial reclassification itself, not all principles that may determine whether it exists or
guide its exercise.
247.

My reason for raising this characterization point is, of course, the hybrid legal framework

of this Tribunal. Accepting that we are in the realm of procedural rather than substantive law means
turning, not to Article 2 of the Statute and its relatively clear direction to apply Lebanese law, but
to a collection of principles and sources, of which only one is Lebanon’s criminal procedure code.
248.

Article 28 (2) of the Statute obliged the Judges to be guided by the aim of ‘ensuring a fair

and expeditious trial’, and reference materials reflecting the highest standards of international
criminal procedure, not just the Lebanese Code of Criminal Procedure, when they adopted the
Rules of Procedure and Evidence. And both Articles 15 and 16 implicitly oblige us to apply the
human rights principles that those Articles articulate, rather than Lebanese legislation, if the two
conflict. Many of these principles are either wholly or partly procedural. They include, in
Article 16 (4) (a) to (c), the right to:
a.

be informed promptly and in detail in a language which the accused understands
of the nature and cause of the charge against him or her;

249.

b.

have adequate time and facilities for the preparation of his or her defence; and

c.

be tried without undue delay.

Since the adoption of the Rules of Procedure and Evidence, if interpreting a provision of

those Rules, under Rule 3 we have been obliged to consult first customary international law
interpretative principles, then other specified international sources, before that Code:
Rule 3: Interpretation of the Rules
(A)

The Rules shall be interpreted in a manner consonant with the spirit of the
Statute and, in order of precedence, (i) the principles of interpretation laid
down in customary international law as codified in Articles 31, 32 and 33 of
the Vienna Convention on the Law of Treaties (1969), (ii) international
standards on human rights, (iii) the general principles of international criminal
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law and procedure, and, as appropriate, (iv) the Lebanese Code of Criminal
Procedure.
(B)

Any ambiguity that has not been resolved in the manner provided for in
paragraph (A) shall be resolved by the adoption of such interpretation as is
considered to be the most favourable to any relevant suspect or accused in the
circumstances then under consideration.

250.

Further, if the question of whether and how chambers of this Tribunal may reclassify the

proven facts were an evidentiary rather than a procedural one for which the Rules make no
provision—as articulated in Rule 149 (A), an instance of a ‘lacuna’ in the ‘rules of evidence’—
then under that Rule a chamber would be obliged to apply ‘provisions of the Lebanese Code of
Criminal Procedure consistent with the highest standards of international criminal procedure’.337
Article 21 (4) of the Statute, adopted before Rule 149 (A) existed, also addressed ‘rules of
evidence’ not provided for in the Rules of Procedure and Evidence. It is expressed rather
differently, directing the Chamber to rules ‘that will best favour a fair determination of the matter
before it and are consonant with the spirit of the Statute and the general principles of law’. But in
any event—under either provision—clearly the specified governing law is again mixed or
qualified, not purely Lebanese.
251.

There is no express provision akin to Rule 149 (A) or Article 21 (4) on how to determine

rules of procedure in the event of a lacuna in those, which is the situation at hand. There is however
some guidance in the Appeals Chamber’s first interlocutory decision on the applicable law. When
faced with another procedural (or at least partly procedural) issue that the Rules did not deal with,
concerning cumulative and alternative charging, the Appeals Chamber took broadly the same
approach as it had taken to determine the law defining modes of individual criminal responsibility.
This was to examine both Lebanese and international criminal law on the issue and determine
whether they substantively differed,338 insisting throughout on the ultimate object of a fair and
expeditious trial.339

337

Emphasis added.
First interlocutory decision on applicable law, paras 270-301.
339
See especially First interlocutory decision on applicable law, para. 32, fn. 48, and paras 266, 297. See also,
affirming the same principle, second interlocutory decision on applicable law, para. 95.
338
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252.

The similarity to the present situation is only partial because on that issue, the Appeals

Chamber found, Lebanese and international criminal law were substantially the same, avoiding
any need to choose between them.340 On this one, as will be shown below, the two markedly
differ.341 But the Appeals Chamber’s approach remains instructive both for its clear reliance on the
object and purpose of the Statute, and its implicit suggestion that in analogous situations, before
the applicable rule can be determined, both Lebanese and international procedure warrant
consideration.
253.

Taking into account this decision, the approaches reflected in the provisions of the Statute

and Rules summarised in paragraphs 248-250 above, and the general principles of interpretation
that I have identified and applied in the preceding sections of this Opinion, I conclude that:
a.

The rules that apply to judicial reclassification of facts in this Tribunal must be
determined with reference to both the Lebanese Code of Criminal Procedure
and international criminal procedural law. The latter does not simply displace
the former. This would be at odds with the respect accorded to Lebanese
procedural law in the Statute, as well as in the only provision of the Rules
specifically concerning lacunae, Rule 149 (D), and the Appeals Chamber’s
implicit position.

b.

Nonetheless, an approach drawn from international criminal law should be
preferred if it represents the highest international standards in this area and is
the most consistent with the object and purpose of the Statute. The Tribunal
should use the same criteria to select between different approaches taken
regarding this matter in the international criminal law sphere.
ii.

254.

The position in Lebanon

Lebanese procedural law permits judges to change the legal classification of facts from that

pleaded, at the deliberations stage of a criminal case and without notice to the parties. This is a
common approach in civil law legal systems, applying the principle jura novit curia,342 which the

340

First interlocutory decision on applicable law, paras 270, 294, disposition, 14.
See sections d (ii), (iii) and section e below.
342
See, e.g., Kupreškić and others Trial Judgment, 14 January 2000, paras 733-737; Fry 2016, p. 584 and the sources
there referred to.
341
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Appeals Chamber in its first interlocutory decision described as meaning, ‘it is for the court to
apply the law, whereas it is for the Prosecution to submit the facts in support of its allegations’. 343
The Appeals Chamber also considered that Article 370 of Lebanon’s civil procedure code gives
all judges of that country the power to ‘give the correct legal classification of’ ‘the facts
propounded by the parties’.344
255.

The Lebanese Code of Criminal Procedure articulates this power in a series of provisions,

which address different circumstances and levels of the criminal court system. For example,
Article 233 empowers the Criminal Court, a three-Judge body that examines felonies and
misdemeanours,345 to ‘amend the legal qualification of the acts described in the indictment’.346
Article 366 provides that the rules that govern proceedings before the Criminal Court also apply
to trial proceedings before and judgments of the Judicial Council, also known as the Court of
Justice.347 Under Article 176, single judges, too—who hear only cases involving lesser offences—
are ‘not bound by the legal qualification of the alleged offence’. 348
256.

Article 274 specifically permits the scenario with which I am concerned here, of

reclassification to a lesser offence. It applies to the Criminal Court and thus, pursuant to Article
366, the Judicial Council as well. Article 274 provides, ‘If [the Criminal Court] ascertains that
some elements of the felony attributed to the accused are incomplete and that the act constitutes a

343

First interlocutory decision on applicable law, fn. 396. In a later decision, then Presiding Judge of the Appeals
Chamber, Judge Baragwanath, also defined the principle in a different context, quoting from ICTY case law. That
definition was ‘no party has a ‘burden’ in relation to establishing or interpreting legal norms; rather it is for the
Chamber to set out and interpret the law’. STL-14-05/PT/PRES, In the Case against Al Jadeed [Co.] S.A.L./New T.V.
S.A.L. (N.T.V.) and Al Khayat, F0083, Decision on “Defence request to the President for disclosure related to the
matter of the personal jurisdiction of the Tribunal’, 13 November 2014, para. 14.
344
First interlocutory decision on applicable law, para. 281.
345
Lebanese Code of Criminal Procedure, Art. 233, first paragraph.
346
Ibid., Art. 233, second paragraph.
347
Ibid., Art. 366, first paragraph. As the Judgment, Applicable law, para. 6029 explains, this is a court whose
judgments are not open to review and whose mandate relevantly includes serious, security-related crimes.
348
Lebanese Code of Criminal Procedure, Art. 176, second paragraph; see also Art. 204, second paragraph. Where a
single judge considers that the offence committed constitutes a felony, he or she must declare their lack of jurisdiction
and refers the case file to the Public Prosecution Office: Arts 176, third paragraph, 177, 195, first paragraph. Article
227, first paragraph, imposes a similar obligation on the Court that hears appeals from single judge decisions, the
Appeal Court. Art. 195, second paragraph, also mandates referral of the case file where the single judge ‘finds
evidence when hearing the case of offences of which he has not been seized’.
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misdemeanour, it shall amend the legal qualification contained in the indictment, convict the
accused of a misdemeanour, and sentence him accordingly.’ 349
257.

The Code of Criminal Procedure prohibits the Criminal Court from ‘examin[ing] any

offence that is not included in the indictment’350 and requires it, in such situations, to return the
matter to the Public Prosecution Office.351 In light of the other provisions of that Code,352 this must
be understood as restricting the Court to considering the facts that the indictment covers, not as
preventing it from deciding that those facts establish a different offence to the one the prosecuting
authority has alleged.
258.

In practice, Lebanese judges regularly exercise their powers of legal reclassification, in

circumstances including but not limited to reclassification to a lesser offence. The Lebanese
decisions and judgments examined for the purpose of these proceedings contain numerous
examples.353 One is the Lebanese Judicial Council’s judgment in the Karami case. In it, as outlined
in the Judgment in the present case, the Council reclassified the conduct of two of the 17 accused
from complicity, with which they had been charged, to a different form of responsibility that can
entail a heavier penalty, co-perpetration.354 It also convicted a third accused, Samir Geagea, of two
uncharged forms of responsibility—instigation of Mr Karami’s premeditated intentional homicide,
and complicity in terrorism and the attempted premeditated intentional homicide of the
helicopter’s other passengers—instead of co-perpetration of each of those crimes, as the
prosecution had alleged.355

349

Lebanese Code of Criminal Procedure, Art. 274, second paragraph. As stated in Article 5 of that Code, second
paragraph, ‘accused’ is that instrument’s term for ‘a person accused of a committing a felony’. See also, reflecting the
same power of reclassification from felony to misdemeanour, Article 279 and the second paragraph of Article 290.
350
Lebanese Code of Criminal Procedure, Art. 233, second paragraph.
351
Ibid., Art. 276, second and third paragraphs. Art. 195, second paragraph, seems to prescribe an equivalent process
for single-judge proceedings.
352
Both those just described, and others, e.g. Article 194, sixth paragraph. This prohibits a single judge from referring
in his or her judgment to facts that were not invoked.
353
Besides the Karami case discussed below, see, e.g., Balamand Monastery Judgment (deciding that terrorism, not
the charged crime of conspiracy, was committed); Cassation decision 8/2000 (finding that the accused ‘HZ’ committed
not intentional homicide as charged, but the lesser offence of intentional killing under Article 547 of the Lebanese
Criminal Code); Zouk Mikayel Church Judgment (convictions for complicity instead of perpetration, pp 101-102, 111,
and for a felony that was not charged, p. 108).
354
See Judgment, Applicable law, paras 6107, 6291 concerning Messrs. Afif Khoury and Khalil Matar.
355
Karami Judgment, pp 4, 10-13, 117, 122-124, 138.
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259.

In the same case, the Council expressly affirmed its broad power of reclassification, stating

of one of the three accused mentioned above, ‘the categorization in the bill of indictment is not
binding on the Court of Justice, which has a right and an obligation to attribute to the established
facts the legal categorization that it deems most applicable thereto’.356 It made similar comments
regarding several of the other 14 accused.357 Such assertions appear in the case law of various other
Lebanese courts, too, including the Court of Cassation. A chamber of that court noted in the
Article 222-related case discussed in paragraph 237 above, ‘according to the law and to the
jurisprudence, the criminal court of first instance is not bound by legal qualification of the actions
mentioned in the indictment decision; it is however bound by the facts’. 358
260.

From this brief review, then, it is clear that if the Lebanese Code of Criminal Procedure

solely and entirely governed the question, and the evidence presented concerning Mr Merhi, Mr
Oneissi and/or Mr Sabra satisfied the elements of complicity under Article 222, the Trial Chamber
could proceed to convict that—or those—Accused of that offence even though it is not charged,
nor has the Prosecution otherwise raised it.
iii.
261.

The divergent approaches in international and hybrid criminal fora

There is no uniform or generally accepted international criminal law rule of procedure on

the judicial power to reclassify facts proven at trial. Instead there are at least two main positions,
exemplified respectively in the approach of the ICC and that of the ad hoc international criminal
tribunals. They diverge significantly from one another. To different degrees, both also diverge
from the Lebanese position, by being more restrictive than it.

Karami Judgment, p. 127, referring to Khalil Matar.
Ibid., pp 133-134, concerning Messrs. Keitel Hayek, Camille Rami and Hassan Ali Ahmad, all of whom the Council
found not guilty of any offence, in part due to the expiry of a limitation period. See also the Lebanese Judicial Council’s
similar statement regarding Samir Geagea in the Zouk Mikayel Church Judgment, p. 106.
358
Cassation decision 155/2007, p. 1.
356

357
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262.

In ICC proceedings, Regulation 55 entitled ‘Authority of the Chamber to modify the legal

characterization of facts’ gives the Court a broad power, not limited to reclassification to a less
serious offence. To summarise this relatively lengthy regulation:
a.

It allows an ICC Trial Chamber in the final trial judgment to modify the legal
characterization—both crimes and modes of liability—from that charged, provided
this does not ‘[exceed] the facts and circumstances described in the charges’. 359

b. However—diverging from the Lebanese approach—it requires a Trial Chamber to
give participants notice as soon as it appears that the legal characterization of facts
may be subject to change, and the opportunity to make oral/written submissions. 360
c.

Further, the chamber must safeguard the accused’s rights to have adequate time and
facilities for the preparation of his defence, as well as to examine witnesses against
him, and call witness and present evidence on his behalf. 361

d. To that end, the Trial Chamber ‘may suspend the hearing to ensure that the
participants have adequate time and facilities for effective preparation’ 362 and it may
give the accused ‘the opportunity to examine again, or have examined again, a
previous witness, to call a new witness or to present other evidence’. 363
263.

Justifications for the ICC approach include avoiding over-charging in indictments, with its

consequent burden on the defence, and in the ICC Appeals Chamber’s own words, ‘clos[ing]
accountability gaps’364 that might be occasioned by acquittals on the technicality of an incorrect

359

Regulation 55 (1), ICC Regulations of the Court. This echoes Article 74, Rome Statute. Article 74 sets out
requirements for the trial judgment, and in sub-paragraph 2 provides that ‘[t]he decision shall not exceed the facts and
circumstances described in the charges and any amendments to the charges.’
360
Regulation 55 (2), ICC Regulations of the Court.
361
Regulation 55 (3), ICC Regulations of the Court, making explicit reference to Articles 67 (1) (b) and (e), Rome
Statute.
362
Regulation 55 (2), ICC Regulations of the Court.
363
Regulation 55 (3) (b), ICC Regulations.
364
ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Judgment on the appeals of Mr Lubanga Dyilo and
the Prosecutor against the Decision of Trial Chamber I of 14 July 2009 entitled “Decision giving notice to the parties
and participants that the legal characterization of the facts may be subject to change in accordance with Regulation
55(2) of the Regulations of the Court”, 8 December 2009 (‘Lubanga Appeal Decision’), para. 77; see also ICC,
Prosecutor v. Germain Katanga, ICC-01/04-01/07, Judgment on the appeal of Mr Germain Katanga against the
decision of Trial Chamber II of 21 November 2012 entitled “Decision on the implementation of regulation 55 of the
Regulations of the Court and severing the charges against the accused persons”, 27 March 2013 (‘Katanga Appeal
Decision’), para. 22.
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pre-trial legal qualification.365 Use of Regulation 55 has been controversial nonetheless.366
Contention has centred, first, on whether a proposed change exceeds the facts and circumstances
described in the specific indictment and second, whether it would infringe the accused person’s
fair trial rights. However, the ICC Appeals Chamber in Katanga ruled, basing itself on decisions
of the European Court of Human Rights, that legal reclassification at the deliberations stage will
not necessarily infringe the accused’s rights so long as this does not exceed the facts and
circumstances described in the indictment, and the Trial Chamber gives full notice to the accused,
and implements measures aimed at safeguarding those rights.367 Examination of decisions of the
European Court of Human Rights has led other ICC chambers to reach similar conclusions. 368
264.

There is a codified broad power of judicial reclassification at the Extraordinary Chambers

in the Courts of Cambodia as well. The ECCC is best considered not as an international criminal
court or tribunal per se, but instead as a hybrid or internationalised one whose legal framework,
like that of the Special Tribunal, is partly that of a civil law system country. ECCC Internal
Rule 98 (2) provides, in relevant part, that the trial ‘judgment shall be limited to the facts set out
in the Indictment. The Chamber may, however, change the legal characterization of the crime as
set out in the Indictment, as long as no new constitutive elements are introduced.’ There is also
some provision for judicial alteration of the legal classification from one mode of liability to
another, in the Law regulating the Specialist Chambers for Kosovo—another hybrid international

Ibid.; Cryer and others 2014, 460; Carsten Stahn, A Critical Introduction to International Criminal Law (Cambridge
University Press, 2019), p. 363.
366
See, e.g., Fry 2016, generally; Cryer and others 2014, pp 460-461; Yvonne McDermott, Fairness in International
Trials (Oxford University Press, 2016); pp 65-66; Kevin Jon Heller, “A Stick to Hit the Accused With”: The Legal
Recharacterization of Facts under Regulation 55’ in Carsten Stahn (ed.), The Law and Practice of the International
Criminal Court (Oxford University Press, 2015), pp 981-1006.
367
Katanga Appeal Decision, paras 1, 14-24, 93-94, 100, additionally citing ECtHR, Sipavicius v. Lithuania, No.
49093/99, Judgment, 21 February 2002; ECtHR, Bäckström and Andersson v. Sweden, No. 67930/01, Final Decision
as to the Admissibility, 5 September 2006; ECtHR, Borisova v. Bulgaria, No. 56891/00, Judgment, 21 December
2006, para. 41; ECtHR, Varela Geis v. Spain, No. 61005/09, Arrêt, 5 March 2013, para. 44; ECtHR, Drassich v. Italy,
Arrêt, 11 December 2007, para. 34; ECtHR, Mattoccia v. Italy, No. 23969/94, Judgment, 25 July 2000.
368
ICC, Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07, Decision on the
implementation of regulation 55 of the Regulations of the Court and severing the charges against the accused persons,
21 November 2012, paras16-22, citing additionally ECtHR, Vesque v. France, No. 3774/02, Judgment, 7 March 2006,
paras 42-43 ; ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Minority Opinion on the “Decision giving
notice to the parties and participants that the legal characterization of the facts may be subject to change in accordance
with Regulation 55 (2) of the Regulations of the Court”, 17 July 2009, paras 21-30; see also Lubanga Appeal
Decision, para. 85.
365
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and domestic (Kosovar, i.e. civil) law mechanism whose operations are, at the time of writing of
this Opinion, still at an early stage. 369
265.

As there is no written rule on this issue at the ad hoc international criminal tribunals nor at

the Special Court for Sierra Leone,370 their position must be discerned from jurisprudence. Most
notably, in 2000, an ICTY Trial Chamber in the above-mentioned

Kupreškić

judgment decided

that trial chambers of that tribunal could, at judgment, reclassify proven facts of their own volition
and without notice to the Parties, in limited circumstances only. These circumstances, nonetheless,
seem to encompass the one at issue here. That is so whether Article 222 complicity is understood
as a lesser alternative offence in the same overarching category of liability, as I suggest it should,
or a different, lesser mode of liability.
266.

Specifically, the chamber in Kupreškić found that if an ICTY Trial Chamber concluded

that a more serious offence had not been proved, it could convict the accused of a lesser included
offence, ‘despite the fact that [that] crime has not been charged in the indictment’ and without
needing to order the Prosecutor to amend that indictment.371 It could also reclassify without prior
notice the proven facts under a different mode of liability:
Similarly, the Trial Chamber may conclude that the facts proven by the Prosecutor do not
show that the accused is guilty of having perpetrated a war crime; they show instead that
he aided and abetted the commission of the crime. In this case, the Trial Chamber may
classify the offence in a manner different from that suggested by the Prosecutor, without
previously notifying the Defence of the change in the nomen iuris. For the same reason the
Trial Chamber may find that the accused, charged with perpetrating a murder as a crime

369

Article 46 (6) of the Kosovo Specialist Chambers Law provides, ‘When the Court of Appeals Panel overturns a
Trial Panel’s finding of guilt based on one mode of liability and the Trial Panel has failed to make findings on
alternative modes of liability, the Court of Appeals Panel shall consider the evidence contained in the trial record, as
well as any other Trial Panel findings, to determine whether to enter convictions under an alternative mode of liability.
Alternatively, if the Trial Panel is available and could more efficiently address the matter, the Court of Appeals Panel
may return the case to the Trial Panel to review its findings and the evidence to determine whether to enter findings
of guilt under an alternative mode of liability.’ There was also a provision on reclassification of facts in the Transitional
Rules of Criminal Procedure that applied in the Special Panels for Serious Crimes in East Timor (section 32 (4)).
370
Pursuant to Article 14 of its Statute, the Special Court’s Rules of Procedure and Evidence derived from those of
the ICTR, though under Art. 14 (2) they could be and in fact were substantially amended.
371
Kupreškić and others Trial Judgment, para. 745.
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against humanity, is instead guilty of participating in a common design to commit murder
as a crime against humanity.372

267.

In all other circumstances, such as where the evidence established a more serious

uncharged offence, the chamber found that it would not be permitted to proceed straight to
conviction.373 The chamber carefully considered whether the jura novit curia principle should
apply more extensively in ICTY proceedings, but ruled this out. 374
268.

This conclusion was due in part to the lack of a uniform domestic approach to the issue

(and thus of a general principle of criminal law to follow in this area).375 But the chamber also
decided that in international criminal proceedings, adopting the broad, civil law-associated
approach to reclassification would be incompatible with the rights of the accused, unacceptably
impairing his or her ability to prepare a defence. It highlighted particularly the right of an accused
to be informed promptly and in detail of the charges against him or her.376 The requirement to
safeguard those rights, in this instance, outweighed the other ‘basic requirement’ upon the
chamber. That requirement ‘relat[ed] to the efficient discharge of the Tribunal’s functions in the
interest of justice’. It entailed inter alia enabling the Prosecutor to exercise all powers necessary
to fulfil his or her mission efficiently and in the interests of justice.377 Essentially the same two
requirements apply under the Statute of the Special Tribunal.
269.

Moreover, despite the clear finding in

Kupreškić—not

since overturned—that conviction

for an uncharged lesser without notice to the defence may occur in principle, other and subsequent
case law of the ad hoc tribunals suggests that in practice, it would be highly exceptional. The
majority of the case law in this area focuses on other scenarios, such as the Prosecution having
given some notice of its reliance on the alternative but not, or not clearly, pleaded it in the
indictment. To provide an extremely concise assessment of a large body of decisions, their findings

Ibid., para. 746, emphasis added. Nomen iuris (or nomen juris) is not defined in that judgment. It means ‘[a] legal
name or designation’, as stated in Black’s Law Dictionary, ‘Nomen’.
373
Kupreškić and others Trial Judgment, especially paras 747-748.
374
Ibid., para. 738 et seq.
375
Ibid., para. 738.
376
Ibid., paras 739-740.
377
Ibid., paras 739, 741.
372
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are mixed, and suggest that the outcome of the balancing exercise between the two ‘requirements’
will, necessarily, depend a great deal on the facts and procedural circumstances in each case. 378
270.

The case law of the ad hoc international criminal tribunals also, unquestionably, affirms

the principle that the Trial Chamber has applied in this case, that amendment of an indictment in
the event of a change of case is not always necessary to safeguard adequately the rights of the
accused.379 Reflecting this, as part of its guidance on ‘change’ scenarios besides ones that judges
might initiate, the

Kupreškić Trial Chamber found that the ICTY Prosecutor need not seek leave

to amend an indictment upon determining that the evidence establishes only a lesser offence to the
one charged. He or she need only notify the trial chamber and the defence that this is proposed as
a submission. ‘For’—the chamber found—in this scenario ‘the accused has been given the
opportunity to contest all the elements of the crime charged’. 380
(e)
271.

Conclusions

Having reviewed both the Lebanese and the relevant international and hybrid bodies’

stances on the matter, I observe first of all that none absolutely prohibits a trial chamber from in
any circumstances convicting an accused person for a lesser offence of the kind defined in
Article 222 of the Lebanese Criminal Code when it was not charged, nor otherwise previously
raised. ICC Regulation 55, for instance, would seem to allow this if the chamber took specified
action, principally notifying the Parties and inviting submissions from them. In theory, applying

Kupreškić, this could have occurred at the ICTY without any notice at all. Thus the two key sources
of procedural law that, I have found, should be used to determine the rule applicable in this

See—as a small sample, and none directly addressing whether a trial chamber may convict for an uncharged mode
or crime—Krnojelac Appeal Judgment, paras 125, 137-139, 142-145; ICTR, Prosecutor v. Ntagerura, Bagambiki and
Imanishimwe, ICTR-99-46-T, Judgement and Sentence, 25 February 2004, paras 36-38; ICTR, Prosecutor v.
Karemera and others, ICTR-18-11-T, Decision on the Prosecutor’s Motion for Leave to Amend the Indictment –
Rule 50 of the Rules of Procedure and Evidence, 13 February 2004, para. 47; ICTR, Prosecutor v. Semanza, ICTR97-20-T, Judgment and Sentence, 15 May 2003, paras 14, 59. As the Special Tribunal’s Appeals Chamber noted (see
para. 243 and fn. 332 above), there have been appeal judgments of the ad hoc tribunals convicting accused for, e.g., a
mode of responsibility not found at first instance, but this was when the Prosecutor had charged the accused with it.
In any event, such case law goes to the different, though related, question of the legal classification powers of an
appellate chamber. Neither the majority appeal judgment nor the partially dissenting opinion in Mrkšić and
Šljivančanin, which the Appeals Chamber cited as an example, discusses the issue of a trial chamber’s power to
reclassify to and convict for an uncharged mode or crime. The jurisprudence of the Special Court for Sierra Leone
does not appear to have addressed that issue in its jurisprudence either.
379
See Judgment, chapter II B, ‘Issues arising from the Prosecution’s pleadings’ and the authorities to which that
section refers.
380
Kupreškić and others Trial Judgment, para. 743.
378
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Tribunal, the Lebanese and the international, align to the extent that all accept this judicial power
may exist.
272.

It has been shown that there is no ‘standard of international criminal procedure’ 381 on this

issue in the sense of a shared procedure, applied ‘across the board’. There are real differences
between the approaches taken at different international and hybrid criminal courts and tribunals.
However the majority, if not all, of those approaches have two relevant common features. The first
is greater restriction on the power of reclassification than that which exists under the Lebanese
Code of Criminal Procedure. The second is that they are shaped by two fundamental obligations,
with each instance of a potential reclassification of the facts requiring consideration or ‘balancing’
of both. One obligation centres on the fairness of the trial and more particularly the rights of an
accused in this respect. The other centres on the efficiency of the proceedings.
273.

I suggest that these common features represent the ‘highest standards of international

criminal procedure’ in this area. In addition, their requirement to weigh and seek to ensure both
efficiency and the fair trial rights of the accused exists, equally, at the Special Tribunal. It is wholly
consistent with the Statutory object and purpose—which the Appeals Chamber described and for
the reasons earlier stated I accept—of fair and efficient, or expeditious, administration of justice.
274.

This leads me to conclude that these standards, rather than those set out in the Lebanese

Code of Criminal Procedure, should be applied to determine whether in this instance, the Trial
Chamber is free to convict an Accused for the uncharged lesser form of complicity if the evidence
supports it. Further, applying those standards, I conclude that it is not. In the circumstances, this
course of action would unacceptably prejudice the Defence of those Accused, contrary to the
human rights principles enshrined in Article 16 of the Statute and the overarching imperative to
ensure a fair trial.
275.

Therefore my reservations surround reasons of fairness, the integrity of such a conviction

and that of the trial itself in these specific circumstances: of a near-total absence of submissions
on, or any other signalling of the prospect of conviction under Article 222, before the Trial
Chamber withdrew to deliberate. Had the prospect been raised by Prosecution Counsel in the
opening statements or brief; had the Defence been alerted to the need to address the issue in

381

Statute, Art. 28 (2).
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evidential terms, to respond equally with a defence, and to make full submissions on the law and
the facts, in those circumstances, I believe that an alternative conviction could have been entered,
should the evidence support the lesser offence. The lack of either a charge in the amended
consolidated indictment, or a formal further amendment to that instrument to add the charge, would
not have been fatal. This in my view would have struck the appropriate balance between the dual
objectives of fairness and efficiency in the trial's administration, and be consistent with
international criminal practice.
276.

I also remain firmly of the view that the principle oflegality would not be contravened if a

Prosecutor, Judge or Chamber of the Tribunal were to invoke the terms of Article 222 where the
factual allegations and evidence advanced support such a course, given that requirements of
'notice' and 'accessibility' at the time of commission would have been satisfied. It is also the same
genre of offence as falls under Article 219, but of a lesser degree.
277.

In light of my conclusion that the Trial Chamber may not exercise the power of

reclassification in this instance, I will not proceed to assess whether the evidence would in fact
have established all elements of complicity as defined in Article 222, in respect of any Accused.
Had this been raised at trial, to guide such assessment I would have wished to hear more detailed
submissions on those elements, and examine a more extensive body of Lebanese case law on the
Article, than are presently at my disposal.

Judge Janet Nosworthy
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XIX.

DISSENTING OPINION OF JUDGE MICHELINE
BRAIDY

1.

I consider it important to voice my disagreement with the approach taken by the majority

in chapter XIV ‘Legal findings on elements of the crimes and Individual criminal responsibility’
of the judgment, specifically in sub-section (B) (3) (f) ‘Whether Mustafa Amine Badreddine had
a role in the conspiracy’, in relation to Mr Badreddine’s role in the conspiracy. My disagreement
relates to the majority’s decision to analyse Mr Badreddine’s role and make legal findings,
specifically with regard to whether he was a co-conspirator.
2.

My disagreement is irrespective of the outcome of that question. In other words, I am not

in a position to agree or disagree with the majority’s finding that there is insufficient evidence to
conclude beyond a reasonable doubt that Mr Badreddine was a co-conspirator, because I believe
that the Trial Chamber should not even have analysed the individual criminal responsibility of
someone who is not (anymore) an accused and whose proceedings have been terminated.
3.

The Trial Chamber terminated the proceedings in relation to Mr Badreddine on 11 July

2016.1 From that point onwards, Mr Badreddine was not an accused anymore. At that moment, the
Trial Chamber lost its authority to assess his individual criminal responsibility, or—as the SCSL
put it—‘from the moment of [the accused’s] death, the Chamber lost its jurisdiction ratione
personae against [him]’.2 Mr Badreddine died with his presumption of innocence. This
presumption should not be questioned posthumously.
4.

Jurisdiction ratione personae is limited to living persons and therefore proceedings cannot

continue after an accused’s death.3 The Trial Chamber complied with this principle when it
terminated the proceedings in relation to Mr Badreddine. Although a trial chamber may—or must
even—undertake a detailed review of all the evidence brought before it and assess it in light of the
‘totality of the evidentiary record’, thus including evidence relating to a deceased former accused,

1

Order terminating proceedings against Mr Badreddine without prejudice and ordering the filing of an amended
consolidated indictment.
2
Norman and others decision terminating proceedings, para. 13.
3
Delić decision on the outcome of proceedings, para. 6; Kony and others decision terminating proceedings, p. 4 – PreTrial Chamber II held that ‘the purpose of criminal proceedings is to determine individual criminal responsibility and
that the Chamber cannot exercise jurisdiction over a person who has deceased’; Niyitegeka Appeal Chamber decision
dismissing a request, pp 1-2; Popović and others Appeal decision terminating proceedings’, para. 5.
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it must then confine itself to an assessment of the guilt of any ‘remaining’ accused and not cross
the line between factual and legal findings and explicitly or implicitly venture into areas that
determine the guilt of the deceased former accused.
5.

An ICTR Trial Chamber addressed this scenario in the Karemera and Ngirumpatse

judgment. Former co-accused Joseph Nzirorera had died and the Trial Chamber terminated
proceedings in relation to him, with the case against Mr Karemera and Mr Ngirumpatse continuing.
The Trial Chamber stated:
Nevertheless, several paragraphs remain in the Indictment, which refer to Joseph Nzirorera
while alleging facts that would affect the criminal liability of Karemera and Ngirumpatse,
if proven. When assessing these paragraphs, the Chamber will not consider Nzirorera’s
liability for these acts. It will, however, consider evidence of Nzirorera’s participation to
the extent that it has probative value regarding the potential criminal liability of Karemera
and Ngirumpatse.4

6.

In fact, the Trial Chamber itself held, following the termination of proceedings in relation

to Mr Badreddine, that ‘any potential findings concerning Mr Badreddine’s alleged role will be
factual, limited to the confines of this case and […] will have no legal impact upon his “interests”’.5
7.

The majority follows international criminal law precedents on the issue. In particular, at

the ICTY, trial chambers have made findings in relation to unindicted and sometimes deceased
persons, for example in relation to membership in joint criminal enterprises (JCEs).6 I do not
dispute that this case law exists or is on point. I just disagree with it.
8.

The case law essentially justifies making legal findings in relation to unindicted persons

by stating that such findings are only made as necessary as they pertain to the individual criminal
responsibility of accused persons, for example in relation to the requirement of a ‘plurality of

Karemera and Ngirumpatse Trial Judgment, para. 115.
Decision Amending the Consolidated Indictment, 7 September 2016, para. 44 (emphasis added).
6
For example, Mladić Trial Judgment, Volume IV, para. 4238; Prlić and others Trial Judgment, Volume 4, paras 66,
273.
4

5
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persons’ for JCE liability or conspiracy. Further, it underlines that no findings of guilt are entered
for such unindicted persons, thereby not affecting their presumption of innocence. 7
9.

I find this distinction too artificial. The presumption of innocence means that everyone is

innocent until proven guilty—not until found guilty. In my view, a chamber making affirmative
legal findings on all elements of a crime proves that someone is guilty. There is no extra step before
establishing that someone is guilty. Distinguishing such findings from the dispositive finding—
usually in the disposition part of a judgment—is artificial and technical. As such, in my view, the
presumption of innocence is affected. In other words, making affirmative legal findings on all
elements of a crime is tantamount to a finding of guilt.
10.

I believe that the Trial Chamber should have stopped short of making any legal findings in

relation to Mr Badreddine. It should have limited itself to making factual findings necessary for
making legal findings in relation to the Accused.
11.

I am not blind to the consequences of the above. There may be a situation where a lone

surviving conspirator is charged. There, to analyse the accused’s individual criminal responsibility,
a legal finding on an unindicted co-conspirator would be necessary. I do not necessarily want to
take a principled position on the issue. Perhaps, in a situation as described, relying on the legal
fiction of ‘a positive finding on all elements of the crime does not equal a finding of guilt’ may be
permissible. There is, however, no need to consider this scenario because in the instant case, there
are more co-conspirators. The Trial Chamber found that Mr Ayyash, together with others yet
unidentified—namely subjects 5-9 and the suicide bomber—conspired at some point between 11
November 2004 and 14 February 2005 to commit a terrorist attack by means of an explosive device
to assassinate Mr Hariri. There was therefore no need to additionally assess Mr Badreddine’s role,

Specifically, this was set out in Prlić and others appeal decision on Croatia’s amicus curiae application, para. 9. The
Appeals Chamber held that the Trial Chamber ‘made no explicit findings concerning their participation in the JCE’.
It also stated that ‘the Trial Chamber’s findings regarding the mere existence and membership of the JCE do not – and
cannot – constitute findings of criminal responsibility on the part of any persons who were not charged and convicted
in this case’. In my view, this is splitting hairs. A JCE can only exist if a plurality of persons with a common purpose,
which amounts to or involves the commission of a specified crime, participates in this common purpose. As such, any
member of such a JCE by definition must share the purpose and participate in it. If they did not share the purpose or
participate, they would not be a JCE member.

7
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if any, in the conspiracy and thereby wade into his presumed innocence, when he is in fact not on
trial. 8
12.

Lastly, it may be argued that while making legal findings is not necessary for the

determination of the charges against the Accused, it is necessary to provide a reasoned opinion in
relation to Mr Badreddine's individual criminal responsibility and because his acts were pleaded
in the amended consolidated indictment.
13.

In my view, just because 'something' was pleaded in an indictment does not require a trial

chamber to address it in the judgment. The Prosecution's pleading obligations are not limited to
facts essential to an adjudication of the charges. Further, the requirement of providing a reasoned
opinion relates, in my view, to matters 'essential to the adjudication of the charges', not to side
issues that require no determination. Moreover, there is no objective threshold for when a judgment
is 'reasoned'. In my view, a trial chamber does not need to analyse every possible aspect of a case
to comply with that requirement.
14.

Mr Badreddine is not on trial anymore after his death. For the above reasons, I therefore

disagree with the majority's approach in making legal findings on his membership in the
conspiracy.

Judge Micheline Braidy

8 I slightly distinguish the situation of the unidentified co-conspirators from that of Mr Badreddine. The former are
unidentified, so any stigma of a de facto guilty finding cannot attach to any specific person. Furthermore, some may
be alive and, iflater identified, would at least have the chance of defending themselves, unlike Mr Badreddine.
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XX.

ANNEXES

A.
1.

ANNEX A: Procedural history

The trial was legally and evidentially complex. The proceedings were likewise complex.

Almost six years passed between the attack and the Prosecutor’s submission of an indictment to
the Pre-Trial Judge. The case was in pre-trial for another three years. The trial itself took over four
years.
2.

The procedural history reveals that the case, especially in the indictment and pre-trial

phase, was plagued with delays. The most notable procedural aspects are summarised thematically
below.

1.
3.

Brief background to Special Tribunal’s establishment

The attack against Mr Rafik Hariri occurred on Monday 14 February 2005. Such was its

effect that four days later, on 18 February 2005, the United Nations Secretary-General dispatched
a fact-finding mission to Beirut, headed by Mr Peter FitzGerald, to inquire into the causes,
circumstances and consequences of the assassination. Mr FitzGerald submitted his report on 24
March 2005.1 He concluded that:
The review of the investigation indicates that there was a distinct lack of commitment on
the part of the Lebanese authorities to investigating the crime effectively, and that this
investigation was not carried out in accordance with acceptable international standards.
The Mission is also of the view that the Lebanese investigation lacks the confidence of the
population necessary for its results to be accepted.2

4.

Consequently, on 7 April 2005, the United Nations Security Council, in Resolution 1595,

decided ‘to establish an international independent investigation Commission …based in Lebanon
to assist the Lebanese authorities in their investigation of all aspects of this terrorist act, including
to help identify its perpetrators, sponsors, organizers and accomplices’. 3 The Commission worked
for almost four years, until 28 February 2009. The three successive United Nations International

1
2
3

Fact-finding mission report.
Fact-finding mission report, p. 2.
Security Council Resolution 1595, para. 1.
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Independent Commission (UNIIIC) Commissioners, Mr Detlev Mehlis, Mr Serge Brammertz and
Mr Daniel Bellemare, prepared 11 reports. The final report was transmitted to the Security Council
through the Secretary-General on 2 December 2008.4
5.

The Special Tribunal was established pursuant to Security Council Resolutions 1664

(2006) and 1757 (2007), acting under Chapter VII of the Charter of the United Nations.5 It
eventually commenced operation on 1 March 2009, with the newly formed Office of the Prosecutor
continuing the UNIIIC’s investigations. The third and final UNIIIC Commissioner, Mr Bellemare,
became the Special Tribunal’s Prosecutor. Almost two years later, he submitted an indictment for
confirmation against one person, Salim Jamil Ayyash.

2.

The indictment: submission, confirmation and amendments and
challenges to jurisdiction and the form of the indictment
(a)

6.

The various indictments

The Prosecutor filed at least 11 indictments in the case between January 2011 and

September 2016. This encompasses those filed against the initial four Accused and the fifth
Accused, Hassan Habib Merhi, and amendments to their various iterations.
7.

The first indictment was filed on 17 January 2011, when the Prosecutor, Mr Bellemare,

submitted an indictment against Salim Jamil Ayyash to the Pre-Trial Judge for confirmation under
Rule 68.6
8.

On 11 March 2011, he submitted an amended indictment, adding as accused persons Assad

Hassan Sabra and Hussein Hassan Oneissi, who was then named as Hassan Hussein ‘Issa’. 7 On 6

4

Eleventh UNIIIC report.
United Nations Charter, Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts
of Aggression.
6
F0001, Submission of an Indictment for Confirmation (Rule 68) and (1) Motion for an Arrest Warrant and Order for
Transfer (Rule 79); (2) Urgent Motion for the Non-disclosure of the Indictment (Rule 74); and (3) Urgent Motion for
an Order for Interim Non-disclosure of the Identities of Witnesses Protection Measures (Rules 77 and 115), 17 January
2011.
7
F0003, Submission of an Amended Indictment for Confirmation (Rules 68 and 71) and Motion for Arrest Warrants
and Orders for Transfer (Rule 79), 11 March 2011.
5
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May 2011, the Prosecutor submitted another amended indictment, this time adding Mustafa Amine
Badreddine as an accused.8
9.

On 10 June 2011, the Prosecutor submitted a further amended indictment against these four

Accused.9 In this indictment, he charged them with crimes related to the explosion on Monday
14 February 2005 that killed Mr Hariri and 21 others, and injured 231 people.10 The Pre-Trial
Judge confirmed the indictment against the four on 28 June 2011. 11 He ordered that the indictment
and his decision remain confidential until the indictment could be effectively served on the
Accused, or until further notice.12
10.

In the following year, in February 2012, the outgoing Prosecutor, Mr Bellemare,

unsuccessfully attempted to add Mr Merhi’s name to the existing indictment. The Pre-Trial Judge
rejected this and the indictment against Mr Merhi was eventually confirmed, seventeen months
later, on 31 July 2013. This is detailed below.
11.

On 17 August 2012, the Prosecutor again sought the Pre-Trial Judge’s leave to amend the

indictment against the four Accused.13 This application was granted two months later, on 25
October 2012.14 The Prosecutor then filed an amended indictment, on 8 November 2012. 15
12.

On 6 February 2013, the Prosecutor sought to amend the indictment filed on 8 November

2012.16 The Pre-Trial Judge granted the application two months later, on 12 April 2013.17 The
Prosecutor duly filed his (by then) final indictment on 17 April 2013. 18

8

F0004, Combined Motion of the Prosecutor (1) Submission of an Indictment for Confirmation (Rule 68), (2) Motion
for Continuation of Pre-Trial Judge's Order Dated 19 January 2011 Pursuant to Rule 96(B), and (3) Motions in the
Event of Confirmation of the Indictment Pursuant to Rules 74, 77, and 79, 6 May 2011.
9
F0007, Submission of an Amended Indictment for Confirmation under Rule 71 and in Response to the Order of the
Pre-Trial Judge Dated 09 June 2011, 10 June 2011.
10
F0007, Annex A to “Submission of an Amended Indictment for Confirmation under Rule 71 and in Response to the
Order of the Pre-Trial Judge Dated 09 June 2011, 10 June 2011” Indictment, 10 June 2011, para. 1.
11
Decision relating to the examination of the indictment of 10 June 2011.
12
Decision relating to the examination of the indictment of 10 June 2011, disposition.
13
F0379, Prosecution Request for Leave to Amend the Indictment Pursuant to Rule 71(A)(ii), 17 August 2012.
14
Decision granting leave to file an amended indictment.
15
F0513, Amended Indictment, 8 November 2012.
16
F0707, Prosecution Request for Leave to Include Further Amendments to its Proposed Amended Indictment, 6
February 2013.
17
Decision for the filing of an amended indictment.
18
Indictment of 6 February 2013.
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13.

In this indictment, he charged the four Accused with participating in a conspiracy aimed at

committing a terrorist act. Mr Badreddine and Mr Ayyash were charged as co-perpetrators, and
Mr Oneissi and Mr Sabra as accomplices, with committing a terrorist act by means of an explosive
device, the intentional homicide of Mr Hariri and 21 others, and the attempted intentional homicide
of 226 others.19 Notably, the indictment extended the duration of the alleged conspiracy to commit
a terrorist act, alleging that Mr Ayyash and Mr Badreddine had joined it sometime between 11
November 2004 and 14 February 2005. The Prosecutor also pleaded that Mr Oneissi and Mr Sabra
joined the conspiracy sometime between 22 December 2004 and 14 February 2005. 20
14.

On 31 July 2013, the Pre-Trial Judge granted another Prosecution motion to amend the

indictment, making the indictment filed by the Prosecutor on 21 June 2013 the new operative
indictment.21 The Prosecutor filed a signed version of the indictment on 2 August 2013. 22
15.

The indictment against the four Accused was amended twice more. On 7 March 2014,

following the joinder of the case against Mr Hassan Habib Merhi, the Prosecutor submitted a
consolidated indictment against all five Accused. 23 The Trial Chamber on 4 April 2014 confirmed
this ‘consolidated indictment’ as the operative indictment in the case at trial. 24
16.

The final operative indictment in this case, the ‘amended consolidated indictment’ dated

12 July 2016, was filed following Mr Badreddine’s presumed death and the termination of the
proceedings against him.25 It was against Mr Ayyash, Mr Merhi, Mr Oneissi and Mr Sabra, while
Mr Badreddine’s name remained on the charging document as an unindicted alleged coconspirator. The Trial Chamber confirmed the ‘amended consolidated indictment’ as the operative

19

Indictment of 6 February 2013, para. 1.
Indictment of 6 February 2013, para. 42.
21
Pre-Trial Judge decision granting amendment of the indictment; F0959, Public Redacted Version of “Prosecution
Further Request for Leave to Amend the Indictment” dated 21 June 2013, 1 July 2013.
22
F1026, Annex B to “Prosecution’s Filing of the Signed Version of the Amended Indictment in Compliance with the
Pre-Trial Judge’s Decision of 31 July 2013 & Request for Amended Arrest Warrants and Orders Requests for Transfer
and Detention”, Public Redacted Amended Indictment (dated 21 June 2013), 2 August 2013.
23
F1444, Prosecution Submission of Consolidated Indictment, Witness and Exhibit Lists, 7 March 2014. The joinder
of the proceedings against Mr Merhi and consequent amendment of the indictment is further detailed below in subsection (11) (c) ‘Joinder of Merhi and Ayyash and others cases’.
24
Decision confirming consolidated indictment.
25
F2640, Annex A to “Prosecution Submission of the Consolidated Amended Indictment Pursuant to the Trial
Chamber’s Order of 11 July 2016”, Amended Consolidated Indictment, 12 July 2016. The termination of the
proceedings against Mr Badreddine and consequent amendment to the indictment is referred to below in sub-section
(12) ‘Mustafa Badreddine’s reported death, termination of the proceedings and amending the consolidated
indictment’.
20
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indictment on 7 September 2016, and the Prosecution filed the signed amended consolidated
indictment on 15 September 2016.26
(b)
17.

Defence challenges to the form of the indictment

Rule 90 (A) provides that ‘preliminary motions’ challenging jurisdiction or alleging defects

in the form of the indictment shall be filed not later than 30 days after the Prosecutor has disclosed
all material and statements, meaning ‘copies of the supporting material that accompanied the
indictment when confirmation was sought’. These are filed before the Trial Chamber.
18.

The Trial Chamber, on 1 February 2012, as is set out below, ordered the trial to proceed in

absentia, 27 and Defence counsel were immediately assigned to represent the four Accused. 28
19.

Four months later, on 6 June 2012, the Pre-Trial Judge set a deadline of 25 June 2012 for

Defence counsel to file, before the Trial Chamber, any preliminary motions alleging defects in the
form of the indictment.29 On 25 June 2012, the Badreddine, Oneissi and Sabra Defence filed
preliminary motions before the Trial Chamber. 30
20.

On 22 January 2013, the Pre-Trial Judge dismissed a Sabra Defence motion seeking further

particulars in relation to the charges in the indictment, finding that he lacked jurisdiction to deal
with the matter due to its timing and its substantive similarity to preliminary motions that were
already before the Trial Chamber.31
21.

On 18 April 2013, the Trial Chamber declared the Defence motions challenging the earlier

indictment to be moot, and gave Defence counsel until 3 May 2013 to file new motions. 32 On 2
May 2013, the Sabra Defence filed a consolidated motion challenging the indictment. 33 The next
26

Decision amending the consolidated indictment; F2720, Prosecution’s Filing of the Signed Version of the Amended
Consolidated Indictment and Request for Modified Arrest Warrants, Orders, and Requests for Transfer and Detention,
15 September 2016.
27
Decision to hold trial in absentia.
28
F0113, Assignment of Counsel for the Proceedings Held in Absentia Pursuant to Rule 106 of the Rules, 2 February
2012. On the assignment of Defence counsel, see sub-section (5) ‘Assignment of counsel and changes of assignment’.
29
Order setting a time limit for filing of preliminary motion.
30
F0304, Public Redacted Version of Sabra’s Preliminary Motion Challenging the Form of the Indictment, 25 June
2012; F0305, Preliminary Motion Submitted by the Defence for Mr Mustafa Amine Badreddine on the Basis of Rule
90 (A) (ii) of the Rules of Procedure and Evidence, 25 June 2012; F0306, The Defence for Hussein Hassan Oneissi
Preliminary Motion on Defects in the Form of the Indictment, 25 June 2012.
31
Pre-Trial Judge decision on Sabra Defence request for further particulars on charges in indictment.
32
Order authorising the Defence to file preliminary motions challenging defects.
33
F0877, Consolidated Motion on Form of Indictment, 2 May 2013.
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day, the Badreddine and Oneissi Defence filed similar motions.34 The Trial Chamber dismissed
the motions on 12 June 2013, finding that the amended indictment was not defective. 35
(c)
22.

Challenges to jurisdiction—challenging the Special Tribunal’s legality

On 4 May 2012, the Ayyash Defence filed a motion before the Trial Chamber challenging

the Special Tribunal’s jurisdiction to hear the case on the basis that it lacked legality.36 A week
later, counsel for the other three Accused filed their own motions.37 On 6 June 2012, the Legal
Representatives of Victims filed their observations and the Prosecution filed a consolidated
response. 38 The Trial Chamber held a hearing on the issue on 13 and 14 June 2012. 39
23.

On 27 July 2012, the Trial Chamber dismissed the motions—finding that the Special

Tribunal had been legally established by the United Nations Security Council, that this did not
violate the sovereignty of Lebanon and that it had been established by law. In addition, the Trial
Chamber found that the Defence motions did not challenge the Tribunal’s jurisdiction—but rather
its legality—and therefore were not preliminary motions under Rule 90. 40 On 23 August 2012, the
Trial Chamber granted the Badreddine and Oneissi Defence certification to appeal this decision
under Rule 126 (C).41 The Ayyash Defence did not seek certification to appeal.

34

F0882, Version Publique Expurgée de l’Exception Préjudicielle Formée Contre l’Acte d’Accusation du 6 Février
2013 par la Défense de M. Oneissi en Vertu de l’Article 90(A)(ii) Déposée le 3 mai 2013, 25 October 2013; F0883,
Dual Preliminary Motion presented by the Badreddine Defence against the “Decision relating to the Prosecution
Requests of 8 November 2012 and 6 February 2013 for the Filing of an Indictment and “the Amended Indictment”, 3
May 2013.
35
First decision on the form of the amended indictment.
36
F0222, Motion on Behalf of Salim Ayyash Challenging the Legality of the Special Tribunal for Lebanon, 4 May
2012.
37
F0237, Sabra’s Preliminary Motion Challenging the Jurisdiction of the Special Tribunal for Lebanon, 9 May 2012;
F0238, The Corrected Version of the Defence for Mr Hussein Hassan Oneissi’s Motion Challenging the Legality of
the Tribunal, 10 May 2012; F0239, Version corrigée de l’Exception préjudicielle d’incompétence du Tribunal spécial
pour le Liban déposée par la Défense de M. Badreddine, 6 June 2012.
38
F0280, Observations of Legal Representative for Victims on Illegality Motions, 6 June 2012; F0282, Prosecution
Consolidated Response to the Defence Preliminary Motions Challenging the Legality of the Special Tribunal for
Lebanon, 6 June 2012.
39
Hearing (Rule 90), T. 13 June 2012; Hearing (Rule 90), T. 14 June 2012.
40
Decision on the Defence challenges to the jurisdiction and legality of the Tribunal.
41
Decision certifying for interlocutory appeal the decision on the Special Tribunal’s legality.
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24.

On 24 August 2012, the Ayyash, Badreddine, and Oneissi Defence appealed the decision. 42

The Prosecution filed a consolidated response on 14 September 2012.43 On 19 September 2019,
the Badreddine Defence replied, and the Legal Representatives of Victims filed their
observations. 44 The Appeals Chamber held a hearing on 1 October 2012. 45
25.

In its decision of 24 October 2012, the Appeals Chamber agreed with the Trial Chamber’s

finding that the Defence motions did not fall under Rule 90, meaning that interlocutory appeals
could not be filed as of right. The Appeals Chamber therefore found the Ayyash Defence’s appeal
inadmissible for lack of certification to appeal; although finding the other two appeals admissible,
it also dismissed the Badreddine Defence and Oneissi Defence’s appeals, finding no error on the
Trial Chamber’s part.46

3.
26.

Interlocutory decisions on the applicable law

In the process of confirming the indictment, the Pre-Trial Judge submitted a number of

preliminary questions on applicable law to the Appeals Chamber, under Rule 68 (G). 47
27.

On 21 January 2011, the Pre-Trial Judge submitted 15 preliminary questions to the Appeals

Chamber relating to the interpretation of the Statute. 48 The questions concerned the definitions of
terrorism and conspiracy, accomplice liability, and cumulative charging and plurality of offences.

42

F0001-AR90.1, Interlocutory Appeal on Behalf of Mr. Ayyash Against the Trial Chamber’s “Decision on the
Defence Challenges to the Jurisdiction and Legality of the Tribunal” Dated 30 July 2012, 24 August 2012; F0002AR90.1, Appellate Brief of the Defence for Mr Badreddine Against the “Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal”, 24 August 2012; F0003-AR90.1, Appeal Brief of the Oneissi Defence
Against the Trial Chamber Decision Relating to the Defence Challenges to the Jurisdiction and Legality of the
Tribunal, 24 August 2012.
43
F0005-AR90.1, Prosecution Consolidated Response to Ayyash, Badreddine and Oneissi Defence Appeals of the
Trial Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal”, 14 September
2012.
44
F0008-AR90.1, Badreddine Defence Reply to “Prosecution Consolidated Response to Ayyash, Badreddine and
Oneissi Defence Appeals of the Trial Chamber’s ‘Decision on the Defence Challenges to the Jurisdiction and Legality
of the Tribunal’”, 19 September 2012; F0009-AR90.1, Observations of the Legal Representative of Victims on the
Interlocutory Appeal Briefs and Responses to the Trial Chamber’s Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal, 19 September 2012.
45
Appeals Hearing, T. 1 October 2012.
46
Decision on the Defence Appeals against the Trial Chamber jurisdiction.
47
Rule 68 (G) provides that the Pre-Trial Judge ‘may submit to the Appeals Chamber any preliminary question, on
the interpretation of the Agreement, Statute and Rules regarding the applicable law, that he deems necessary in order
to examine and rule on the indictment.’
48
Pre-Trial Judge 21 January 2011 order on preliminary questions to the Appeals Chamber.
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A few weeks later, on 16 February 2011, the Appeals Chamber rendered a lengthy interlocutory
decision on the applicable law.49
28.

On 2 March 2012, the Pre-Trial Judge submitted another preliminary question to the

Appeals Chamber to interpret Lebanese law relating to the crime of criminal association, following
another application by the Prosecutor to amend the indictment.50 The Appeals Chamber
determined that the Pre-Trial Judge’s question was inadmissible because, in the intervening period,
he had rejected the application. 51
29.

On 13 June 2012, counsel for each of the four Accused asked the Appeals Chamber to

reconsider its interlocutory decision on the applicable law of 16 January 2011. 52 On 18 July 2012,
the Appeals Chamber dismissed the applications, finding that Defence counsel had failed to
demonstrate that the interlocutory decision had caused an injustice to the Accused. 53

4.
30.

Arrest warrants and decision to hold trial in absentia

The Prosecutor, on 6 May 2011, asked the Pre-Trial Judge, confidentially and ex parte, to

issue arrest warrants against the four Accused. 54 The Pre-Trial Judge did so on 28 June 2011, and
ordered that the arrest warrants and the redacted indictment not be made public until the indictment
could be served on the Accused, or until further notice. 55

49

First interlocutory decision on applicable law. This is analysed in detail in chapter XIII ‘Applicable law’.
Order on preliminary questions concerning the crime of criminal association.
51
Appeals Chamber decision refusing request to submit preliminary questions on applicable law after confirmation of
indictment.
52
F0293, Sabra Motion for Reconsideration of Rule 176 bis Decision – “International Terrorism”, 13 June 2012;
F0294, Request for Reconsideration of the Interlocutory Decision of the Applicable Law Rendered by the Appeals
Chamber on 16 February 2011, 13 June 2012; F0295, Defence for Salim Jamil Ayyash’s Joinder in the Defence for
Mustafa Amine Badreddine’s “Requête en réexamen de la décision préjudicielle sur le droit applicable rendue par la
Chambre d'appel le 16 février 2011”, 13 June 2012; F0296, Corrected Version of the “Request by the Oneissi Defence
for Reconsideration of the Interlocutory Decision on the Applicable Law of 16 February 2011” Dated 13 June 2012,
21 June 2012.
53
Appeals Chamber decision on Defence requests for reconsideration of first interlocutory decision on applicable law.
54
F0004, Combined Motion of the Prosecutor (1) Submission of an Indictment for Confirmation (Rule 68), (2) Motion
for Continuation of Pre-Trial Judge’s Order Dated 19 January 2011 Pursuant to rule 96(B), and (3) Motions in the
Event of Confirmation of the Indictment Pursuant to Rules 74, 77, and 79, 6 May 2011.
55
F0013, Warrant to Arrest Mr Salim Jamil Ayyash Including Transfer and Detention Order, 28 June 2011; F0014,
Warrant to Arrest Mr Mustafa Amine Badreddine Including Transfer and Detention Order, 28 June 2011; F0015,
Warrant to Arrest Mr Hussein Hassan Oneissi Including Transfer and Detention Order, 28 June 2011; F0016, Warrant
to Arrest Mr Assad Hassan Sabra Including Transfer and Detention Order, 28 June 2011.
50
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31.

On 8 July 2011, on the Prosecutor’s application, the Pre-Trial Judge issued international

arrest warrants against the four Accused, and again ordered that these arrest warrants and the
redacted indictment not be made public before the indictment had been served on the Accused or
until further notice.56
32.

On 16 August 2011, the Pre-Trial Judge lifted the confidentiality of the indictment, the

decision confirming the indictment and the arrest warrants of 8 July against the four Accused. 57
33.

On 18 August 2011, the Special Tribunal’s President, having found that the Lebanese

authorities’ unsuccessful attempts to serve the indictment and arrest warrants on the Accused had
been reasonable, ordered the ‘authorities of Lebanon’ to effect alternative means of service on the
Accused. They were to take all reasonable steps to notify the public of the indictment and urge the
Accused to surrender to the Tribunal’s jurisdiction. 58
34.

On 29 August 2011, the Pre-Trial Judge lifted the confidentiality of the international arrest

warrants against the Accused.59 Advertisements listing the charges against each of the Accused
were published in five different newspapers in Lebanon, and the Special Tribunal’s President
issued a public service announcement informing the Accused of their right to participate in the
proceedings. 60 The advertisement poster can be seen below:

56

F0019, International Warrant to Arrest Mr Salim Jamil Ayyash Including Transfer and Detention Order, 8 July
2011; F0020, International Warrant to Arrest Mr Mustafa Amine Badreddine Including Transfer and Detention Order,
8 July 2011; F0021, International Warrant to Arrest Mr Hussein Hassan Oneissi Including Transfer and Detention
Order, 8 July 2011; F0022, International Warrant to Arrest Mr Assad Hassan Sabra Including Transfer and Detention
Order, 8 July 2011.
57
Order on lifting the confidentiality of the Indictment.
58
Order pursuant to Rule 76 (E) 18 August 2011.
59
Order relating to the lifting of the confidentiality of the international arrest warrants.
60
F0148, Registrar’s Letter to the Pre-Trial Judge – Objet: Réponse à votre lettre concernant l'application des articles
76bis et 105bis du Règlement, 28 September 2011; F0149, Registrar's Letter to the Pre-Trial Judge of 12 October
2011 re the implementation of Rules 76bis and 105 bis of the Rules of Procedure and Evidence, 12 October 2011.
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35.

On 17 October 2011, the Pre-Trial Judge seised the Trial Chamber under Rule 105 bis (A),

to determine whether to initiate proceedings in absentia against the four Accused.61
36.

On 19 October 2011, the Lebanese Prosecutor-General reported to the Special Tribunal’s

President on the actions taken to serve the indictment and apprehend the Accused. 62 On 20 October
2011, the Trial Chamber scheduled a hearing for 11 November 2011 and sought submissions from
the Prosecution, the Accused and the Defence Office. 63
37.

On 23 November 2011, after first holding a hearing on 11 November 2011, the Trial

Chamber adjourned its consideration of whether the requirements for a trial in absentia under Rule
106 had been met, pending the receipt of responses from the Prosecutor-General of Lebanon to ten

61
62
63

Order to seise the Trial Chamber pursuant to Rule 105 bis (A).
F0058, Report of the Prosecutor General before the Court of Cassation of 19 October 2011, 19 October 2011.
Scheduling order in respect of Rule 106.
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outstanding Prosecution requests for assistance. The Trial Chamber also instructed the Registrar
to take the necessary steps to ensure that the four Accused were notified of the Special Tribunal
President’s public statement to them—made on 11 August 2011 and essentially urging the Accused
to submit to the Tribunal’s jurisdiction—and of the modes of participation in a trial set out in Rules
104 and 105.64
38.

The Trial Chamber decided, on 1 February 2012, under Article 22 of the Statute and

Rule 106, to proceed to try the four Accused in absentia. The Trial Chamber concluded that they
were aware of the charges against them and the possibility of participating in the trial, and had
absconded or otherwise could not be found.65
39.

The Trial Chamber’s Presiding Judge granted leave to the Badreddine Defence and Oneissi

Defence, on 15 May 2012, and then to the Ayyash Defence and Sabra Defence on 22 May 2012,
to seek reconsideration of the decision.66 On 22 and 24 May 2012, the Badreddine Defence and
Oneissi Defence respectively filed motions to reconsider the Trial Chamber’s decision to hold a
trial in absentia.67 The Sabra Defence asked the Trial Chamber on 23 May 2012 to stay the decision
to hold a trial in absentia, which the Ayyash Defence joined on 24 May 2012.68 The Trial Chamber
dismissed all four motions on 11 July 2012. 69
40.

On 23 August 2012, the Trial Chamber granted applications filed by counsel for the four

Accused for certification to appeal the decision of 11 July 2012 under Rule 126 (C).70 The Appeals
Chamber unanimously dismissed all four appeals on 1 November 2012. 71

64

Interim decision under Rule 106.
Decision to hold trial in absentia.
66
Decision authorising the Badreddine Defence and the Oneissi Defence to file a request for reconsideration; Decision
authorising the Ayyash Defence and the Sabra Defence to file a request for reconsideration.
67
F0259, Request of the Defence for Mr Badreddine for Reconsideration of the “Decision to Hold Trial in Absentia”
Rendered by the Trial Chamber on 1 February 2012, 22 May 2012; F0266, Request by the Oneissi Defence for
Reconsideration of the Decision to Hold Trial In Absentia of 1 February 2012, 24 May 2012.
68
F0263, Sabra Motion for Reconsideration of the Trial Chamber’s Order to Hold a Trial in Absentia, 23 May 2012;
F0267, Ayyash Motion Joining Sabra Motion for Reconsideration of the Trial Chamber’s Order to Hold a Trial in
Absentia, 24 May 2012.
69
Decision on reconsideration of trial in absentia.
70
Decision certifying for appeal 23 August 2012.
71
Decision on Defence appeals against reconsideration of trial in absentia decision.
65
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5.
41.

Assignment of counsel and changes of assignment

On 25 October 2011, the Head of Defence Office assigned duty counsel and co-counsel,

respectively, to represent the interests of the four Accused. The counsel were: Mr Eugene
O’Sullivan and Mr Émile Aoun for Mr Ayyash; Mr Antoine Korkmaz and Mr John Jones for Mr
Badreddine; Mr Vincent Courcelle-Labrousse and Mr Yasser Hassan for Mr Oneissi; and Mr
David Young and Mr Guénaël Mettraux for Mr Sabra. 72
42.

The legal basis for an assignment to represent the four Accused was unclear to the Trial

Chamber as this was done before the Trial Chamber had made its decision to proceed to trial in
absentia. The Trial Chamber, on 27 October 2011, asked the Head of Defence Office to clarify his
legal basis for doing this.73
43.

The following day, the Head of Defence Office submitted that he had made the assignments

under Rules 57 (D) (ii) and (iii), to represent the rights of the Accused before the Trial Chamber
on the question of the trial in absentia. The Head of Defence Office also requested the Trial
Chamber’s authorisation for duty counsel to make written and oral submissions before it. 74
44.

On 2 November 2011, the Trial Chamber found that the requirements of Rules 57 (D) (ii)

and (iii) had not been met at that stage, as a decision had not yet been made to initiate proceedings
in absentia. Specifically, as there had been no agreement from the Accused to appoint the duty
counsel, the Head of Defence Office’s competence extended only to identifying suitable counsel.
The Trial Chamber, however, authorised these counsel to participate in the proceedings on behalf
of the Defence Office, representing the rights of all of the Accused. 75
45.

On 2 February 2012, following the Trial Chamber’s decision to try the Accused in absentia,

the Head of Defence Office appointed these eight counsel to represent the four Accused. 76

72

F0057, Assignment of Duty Counsel Pursuant to Rule 57 (B) (ii) and (iii) of the Rules of Procedure and Evidence,
25 October 2011.
73
Order for clarification from Defence Office.
74
F0060, Response to the Trial Chamber’s Order of 27 October 2011, 28 October 2011.
75
Decision on assignment of duty counsel.
76
F0113, Assignment of Counsel for the Proceedings Held in Absentia Pursuant to Rule 106 of the Rules, 2 February
2012.
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46.

On 31 December 2013, the Head of Defence Office—considering it to be in the interest of

justice given the nature and complexity of the proceedings—assigned a second co-counsel for the
four Accused. They were Mr Thomas Hannis for Mr Ayyash, Mr Geoffrey Roberts for Mr Sabra,
Mr Philippe Larochelle for Mr Oneissi, and Mr Iain Edwards for Mr Badreddine. 77
47.

At this point therefore, the Head of Defence Office had appointed twelve male Defence

counsel to represent the four Accused facing trial. In the Merhi case, he had just appointed one
female co-counsel—out of three counsel—to represent Mr Merhi. Thus, at the commencement of
the trial, fourteen of the fifteen assigned Defence counsel were men. Moreover, two of the three
Legal Representatives of Victims were male, and the two lead Prosecution senior trial counsel
were also men. Thus, the gender balance in the legal representation, comprising the twenty counsel
appearing before the Trial Chamber—and in February 2014, it is emphasised—was of 18 men and
two women.
48.

During the trial some changes occurred to the composition of Defence counsel representing

the four, and then five, and then four Accused.
49.

On 16 September 2015, after consulting the Trial Chamber, the Head of Defence Office

withdrew Mr John Jones’ appointment as co-counsel for Mr Badreddine, and on 21 September
2015 assigned Ms Mylène Dimitri as Mr Badreddine’s second co-counsel.78
50.

As of 1 March 2016, after consulting the Trial Chamber, the Head of Defence Office

withdrew Mr Philippe Larochelle’s assignment as second co-counsel for Mr Oneissi, and
appointed Ms Natalie von Wistinghausen in his place. 79
51.

Effective 1 June 2016, after consulting with the Trial Chamber, the Head of Defence Office

withdrew Mr Eugene O’Sullivan’s appointment as lead counsel for Mr Ayyash, and assigned Mr

77

F1290, Assignment of a Second Co-Counsel, 31 December 2013; F1291, Assignment of a Second Co-Counsel, 31
December 2013; F1292, Assignment of a Second Co-Counsel, 31 December 2013; F1293, Assignment of a Second
Co-Counsel, 31 December 2013.
78
F2200, Withdrawal of the Assignment of Co-counsel, Mr John Jones QC, Pursuant to Article 34 (A) of the Directive
on the Appointment and Assignment of Defence Counsel, 16 September 2015; F2210, Assignment of Ms Mylène
Dimitri as Second Co-counsel to the Defence Team of Mr Mustafa Amine Badreddine, 21 September 2015.
79
F2423, Withdrawal of the Assignment of Second Co-counsel, Mr Philippe Larochelle, Pursuant to Article 34 (A)
of the Directive on the Appointment and Assignment of Defence Counsel, 28 January 2016; F2424, Assignment of
Ms Natalie Von Wistinghausen as Second Co-counsel of the Defence Team for Mr Hussein Hassan Oneissi, 28
January 2016.
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Emile Aoun in his place.80 He appointed Mr Chad Mair as second co-counsel for Mr Ayyash, as
of 10 June 2016.81
52.

On 12 July 2016, the Head of Defence Office terminated the mandates of Mr Antoine

Korkmaz, Mr Iain Edwards and Ms Mylène Dimitri as counsel for Mr Badreddine, following the
Trial Chamber’s termination of the proceedings against Mr Badreddine after the Appeals Chamber
determined that he was deceased. 82
53.

As of 3 February 2017, after consulting with the Trial Chamber, the Head of Defence

Office withdrew Mr Guénaël Mettraux’s assignment as co-counsel for Mr Sabra.83 He assigned
Ms Sarah Bafadhel as second co-counsel for Mr Sabra on 22 May 2017.84
54.

The assignment of co-counsel for Mr Merhi also changed; this is dealt with below.

6.
55.

Convening of the Trial Chamber and changes to the bench

The Special Tribunal’s President convened the Trial Chamber on 8 September 2011. The

Trial Chamber was composed of Judge Robert Roth as its Presiding Judge, Judge Micheline
Braidy, and Judge David Re, with Judges Janet Nosworthy and Walid Akoum as alternate judges. 85

80

F2602, Withdrawal of the Assignment of Mr Eugene O’Sullivan, Lead Counsel for the Defence of Mr Salim Jamil
Ayyash, pursuant to Article 34 (A) of the Directive on the Appointment and Assignment of Defence Counsel, 26 May
2016; F2604, Notice of Appointment of Émile Aoun as Lead Counsel of the Defence Team for Salim Jamil Ayyash,
26 May 2016.
81
F2603, Assignment of Mr Chad Mair as Second Co-counsel of the Defence Team for Mr Salim Jamil Ayyash, 26
May 2016.
82
F2655, Corrected Version of the “Notice of the Termination of Assignment of Mr Antoine Korkmaz, Mr Iain
Edwards and Ms Mylène Dimitri, Lead Counsel and Co-Counsel respectively of the Defence team for Mr Mustafa
Amine Badreddine” dated 15 July 2016, 18 July 2016; Interlocutory appeal decision on the death of Mr Badreddine
and termination of proceedings; Order terminating proceedings against Mr Badreddine without prejudice and ordering
the filing of an amended consolidated indictment.
83
F2971, Withdrawal of the Assignment of Mr Guénaël Mettraux, Co-counsel for the Defence team for Mr Assad
Hassan Sabra, pursuant to Article 34 (A) of the Directive on the Appointment and Assignment of Defence Counsel, 3
February 2017.
84
F3153, Assignment of Ms Sarah Bafadhel as Second Co-counsel in the Defence Team for Mr Assad Hassan Sabra,
22 May 2017.
85
Order on composition of the Trial Chamber 8 September 2011. The order may not have been necessary, given that
the Statute provides for a trial chamber composed of three judges, to which two alternate judges may be assigned to a
trial, upon the request of the Presiding Judge. The order does not mention any consultation with the Presiding Judge
on this, thus it appeared to breach the clear terms of Article 8 (3) which provides, ‘At the request of the presiding
judge of the Trial Chamber, the President of the Special Tribunal may, in the interest of justice, assign the alternate
judges to be present at each stage of the trial and to replace a judge if that judge is unable to continue sitting’.
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56.

On 9 September 2013, Judge Roth resigned. The next day, following a joint letter from the

remaining judges, the Special Tribunal’s President assigned Judge Nosworthy to replace Judge
Roth as a Trial Chamber Judge.86 Judge Re was elected as Presiding Judge on 10 September 2013,
and subsequently re-elected in March 2015, September 2016, March 2018 and September 2019.
57.

On 15 January 2014, the Special Tribunal’s President assigned the newly appointed

international alternate judge, Judge Nicola Lettieri, to the trial. 87

7.

The pre-trial phase before the Pre-Trial Judge: meetings and
conferences, disclosure, pre-trial briefs, and witness and exhibit lists

58.

The lengthy indictment and pre-trial phase extended from 11 January 2011 until 25 October

2013. Rule 91 (A) requires the Pre-Trial Judge, at the beginning of the pre-trial proceedings, to
establish a ‘working plan’ with specified dates and obligations. These include the filing of
Prosecution and Defence pre-trial briefs, and Prosecution and participating victims’ witness and
exhibit lists.
(a)
59.

Pre-trial status conferences before the Pre-Trial Judge

The Pre-Trial Judge held nine status conferences with the Parties in the pre-trial phase.

These were on 12 April, 12 June, 26 July, 28 September, 27 November 2012, and 30 January, 10
April, 3 July and 11 September 2013. 88
60.

He also held six working meetings with the Parties and Legal Representatives of Victims:

on 5 July, 5 September, 30 October and 19 December 2012, and 5 March and 23 May 2013. 89

86

Order on composition of the Trial Chamber 10 September 2013.
Order on composition of the Trial Chamber 15 January 2014.
88
Order convening status conference on 12 April 2012; Order convening status conference on 12 June 2012; Order
convening status conference on 26 July 2012; Order convening status conference on 28 September 2012; Order
convening status conference on 27 November 2012; Order convening status conference on 30 January 2013; Order
convening status conference on 10 April 2013; Memorandum delaying status conference; Order convening status
conference on 3 July 2013; Order convening status conference on 11 September 2013; Status conference, T. 12 April
2012 (partly closed session); Status conference, T. 12 June 2012 (closed session); Status conference, T. 26 July 2012
(closed session); Status conference, T. 28 September 2012 (partly closed session); Status conference, T. 27 November
2012 (closed session); Status conference, T. 30 January 2013; Status conference, T. 10 April 2013 (partly closed
session); Status conference, T. 3 July 2013 (partly closed session); Status conference, T. 11 September 2013 (partly
closed session).
89
Memorandum organising periodic working meetings; Memorandum organising working meeting on 5 September
2012; Memorandum convening working meeting on 30 October 2012; Memorandum convening working meeting on
19 December 2012; Memorandum convening working meeting on 5 March 2013; Memorandum convening working
87
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(b)
61.

Prosecution exhibit and witness lists and pre-trial brief

On 28 August 2012, the Pre-Trial Judge ordered the Prosecution to file its witness and

exhibit lists, and its pre-trial brief by 15 November 2012.90
62.

On 25 October 2012, the Pre-Trial Judge, after consulting with the Parties, established a

working plan under Rule 91 (A).91 He ordered the Prosecution, among other things, to file its pretrial brief, and witness and exhibit lists by 15 November 2012, and to file periodic disclosure
reports, and to complete disclosure by 30 November 2012.92 He also ordered the Legal
Representatives of Victims to file lists of witnesses and exhibits by 17 December 2012, and the
Defence to file pre-trial briefs by 9 January 2013. 93
63.

On 15 November 2012, the Prosecution submitted its pre-trial brief, and its witness and

exhibit lists.94
64.

On 13 December 2012, the Legal Representatives of Victims filed lists of witnesses and

exhibits that they wished the Trial Chamber to call or admit into evidence on their behalf. 95
65.

The Sabra Defence filed its pre-trial brief on 8 January 2013,96 followed the next day by

the Ayyash, Badreddine, and Oneissi Defence. 97

meeting on 23 May 2013; Rule 91 (D) and (E) meeting, T. 5 July 2012 (closed session); Rule 91 (D) and (E) meeting,
T. 5 September 2012 (closed session); Rule 91 (D) and (E) meeting, T. 30 October 2012 (closed session); Rule 91 (D)
and (E) meeting, T. 19 December 2012 (closed session); Rule 91 (D) and (E) meeting, T. 5 March 2013 (closed
session); Rule 91 meeting, T. 23 May 2013 (closed session).
90
Order setting a date for filing the Prosecution’s Pre-Trial Brief.
91
Order on a working plan and on the joint Defence motion regarding trial preparation.
92
Order on a working plan and on the joint Defence motion regarding trial preparation, pp 15-16. The Prosecutor
submitted a total of eight disclosure reports: F0553, Prosecution’s Disclosure Report, 23 November 2012; F0603,
Prosecution’s Second Disclosure Report, 17 December 2012; F0683, Prosecution’s Disclosure Report, 28 January
2013; F0759, Redacted Version of the Prosecution’s Disclosure Report, Filed 1 March 2013, 4 March 2013; F0838,
Prosecution’s Disclosure Report, 8 April 2013; F0902, Prosecution’s Disclosure Report, 21 May 2013; F0975,
Prosecution’s Disclosure Report, 1 July 2013; F1098, Prosecution’s Disclosure Report, 9 September 2013.
93
Order on a working plan and on the joint Defence motion regarding trial preparation, p. 15.
94
F0534, Prosecution’s Submission Pursuant to Rule 91, 15 November 2012.
95
F0597, List of Witnesses and Exhibits Filed on Behalf of the Participating Victims with Confidential and Ex Parte
Annexes, 13 December 2012. The presentation of the ‘Victims’ case’ is further considered in chapter V ‘Participation
of Victims’, (E) ‘The victims’ case’.
96
F0632, Sabra Pre-Trial Brief – Public Redacted, 9 January 2013.
97
F0634, Public Redacted Version of: Ayyash Defence Pre-Trial Brief, 17 January 2013; F0636, Pre-Trial Brief
Submitted by the Defence for Mr Mustafa Amine Badreddine Pursuant to Rule 91(I), 9 January 2013; F0637, Version
Publique Expurgée de la Version Corrigée du Mémoire d’Avant Procès pour la Défense de M. Hussein Hassan Oneissi
Déposé le 9 Janvier 2013, 20 February 2013.
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66.

On 27 February 2013, the Pre-Trial Judge granted a Prosecution motion to amend its

witness and exhibit lists, authorised disclosures relating to this, and ordered that it file updated
witness and exhibit lists within two working days.98 On 1 March 2013, the Prosecution filed an
amended witness list, containing 587 witnesses. 99 On 19 March 2013, the Pre-Trial Judge granted
the Prosecution’s application to extend the deadline to disclose the material concerned, and
authorised the Prosecution to file its updated exhibit list in instalments by 15 April 2013. 100
67.

On 21 March 2013, the Pre-Trial Judge granted a Prosecution application to extend the

time to disclose some witness statements and to redact certain statements. 101
68.

The Prosecution filed instalments of its additions to its exhibit list on 15 March, and 11 and

15 April 2013, in total adding 1,351 exhibits to the list.102
69.

On 24 May 2013, the Pre-Trial Judge partly allowed a Sabra Defence application for

disclosure relating to the Prosecution’s expert witnesses. 103
70.

On 31 May 2013, the Prosecution filed a consolidated updated witness list containing 587

witnesses and a consolidated updated exhibit list containing 14,737 exhibits. 104
71.

On 10 June 2013, the Pre-Trial Judge ordered the Prosecution to inform the Defence of the

links between the witnesses on its witness list and the exhibits on its exhibit list.105 On 18 June
2013, the Pre-Trial Judge made orders on the modalities in which the Prosecution would give
Defence counsel access to certain material in electronic format, notably call data records. 106
72.

On 5 July 2013, following a Prosecution application for the Pre-Trial Judge to order the

Defence to file new pre-trial briefs complying with Rule 91 (I), the Pre-Trial Judge ordered the
Prosecution to file an updated pre-trial brief and updated witness and exhibit lists by 15 July 2013;
98

Pre-Trial Judge decision granting 21 December 2012 Prosecution request to amend its witness and exhibit lists.
F0758, Redacted Version of Prosecution Request to File Updated Exhibit List and Notice on Disclosure, 8 March
2013.
100
Pre-Trial Judge decision authorising Prosecution to amend its exhibit list.
101
Pre-Trial Judge decision on Prosecution motion regarding disclosure of statements.
102
F0802, Prosecution Request to Amend Exhibit List Forensics, 15 March 2013; F0846, Notice of Amendment to
Exhibit List (Pattern Evidence), 11 April 2013; F0856, Final Notice of Amendment to Exhibit List, 15 April 2013;
F0856, Corrigendum to Final Notice of Amendment to Exhibit List, 31 May 2013.
103
Pre-Trial Judge decision granting in part Sabra Defence seventh disclosure motion.
104
F0939, Prosecution Submission of Consolidated and Updated Rule 91 Exhibit and Witness Lists, 31 May 2013.
105
Pre-Trial Judge order on links between exhibits and witnesses.
106
Pre-Trial Judge decision on Defence inspection of evidentiary material.
99
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the Defence to file updated pre-trial briefs by 15 August 2013, and invited the Legal
Representatives of Victims to file updated witness and exhibit lists by 19 July 2013. 107
73.

The Prosecution filed its lists on 15 July 2013, containing 590 witnesses and 8,293

exhibits.108 On 11 July 2013, the Legal Representatives of Victims informed the Pre-Trial Judge
that they did not wish to update their witness and exhibit lists. 109
74.

On 25 July 2013 and 5 August 2013, the Pre-Trial Judge granted Prosecution applications

to amend its witness and exhibit lists.110
75.

On 7 August 2013, on a Defence application, the Pre-Trial Judge set new deadlines,

ordering the Prosecution to file an updated pre-trial brief and updated witness and exhibit lists by
19 August 2013. He also invited the Legal Representatives of Victims to file updated witness and
exhibit lists by 23 August 2013, and ordered the Defence to file updated pre-trial briefs by 2
September 2013.111
76.

On 16 August 2013, the Pre-Trial Judge granted Prosecution’s motion, to file amended or

revised material supporting the confirmed indictment. He extended the deadlines for filing the
Prosecution’s updated pre-trial brief, witness list and exhibit list—to 23 August 2013—the Legal
Representatives of Victims’ updated lists if witnesses and exhibits—to 29 August 2013—and the
Defence updated pre-trial briefs—to 6 September 2013.112
77.

The Prosecution filed its updated pre-trial brief on 23 August 2013.113 On 29 August 2013,

the Legal Representatives of Victims filed updated witness and exhibit lists, containing 60

107

Decision on “Prosecution Motion Regarding the Defence Pre-Trial Briefs”.
F0999, Redacted Version of Prosecution’s Submission Pursuant to Rule 91, Filed on 15 July 2013, 7 August 2013.
109
F0993, Notice of the Legal Representative of Victims as Regards the Decision of the Pre-Trial Judge on
“Prosecution Motion Regarding the Defence Pre-Trial Briefs”, 11 July 2013.
110
Pre-Trial Judge decision authorising Prosecution to withdraw exhibits from its exhibit list; Decision on two
Prosecution submissions to amend Rule 91 filings.
111
Pre-Trial Judge decision on extension of deadlines for pre-trial briefs and witness and exhibit lists 7 August 2013.
112
Pre-Trial Judge decision extending deadlines for pre-trial briefs and witness and exhibit lists.
113
F1077, Redacted Version of the Prosecution’s Updated Pre-Trial Brief, Dated 23 August 2013, 31 October 2013.
108
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witnesses and 373 exhibits, respectively. 114 The Sabra Defence filed its updated brief on
5 September 2013, and the remaining updated Defence briefs were filed the following day. 115
78.

On 18 September 2013, the Pre-Trial Judge granted a Prosecution application to amend its

witness and exhibit lists, accepting the filing of the updated witness and exhibit lists attached to
the Prosecution’s motion of 19 August 2013, containing 532 witnesses and 8,642 exhibits. 116
79.

On 18 October 2013, the Pre-Trial Judge allowed the Prosecution to amend its witness and

exhibit lists, but deferred determination in relation to one exhibit. He also accepted the updated
witness and exhibit lists attached to the Prosecution motion of 10 September 2013 (containing 540
witnesses and 8,478 exhibits, respectively), save for the deferred exhibit, and ordered the
Prosecution to file submissions regarding time estimates for the proposed witnesses.117 On
23 October 2013, the Prosecution filed a witness list containing these estimates. 118
80.

On 24 October 2013, the Pre-Trial Judge rejected a Prosecution motion claiming that the

Defence pre-trial briefs did not conform to the Rules, and that two included improper arguments. 119
(c)
81.

Disclosure issues

The Prosecution has statutory obligations under the Rules to disclose categories of material

to the Defence. Some material is exempt from disclosure. During the pre-trial proceedings and the
trial, Defence counsel sought relief from both the Pre-Trial Judge and the Trial Chamber for
alleged Prosecution disclosure violations. These issues were far from resolved when the Trial
Chamber received jurisdiction to try the case on 25 October 2013. The issue of Lebanon’s failure
to provide material to the Defence is dealt with separately below.

114

F1083, Amended and Updated Lists of Witnesses and Exhibits of the Legal Representative of Victims, 29 August
2013.
115
F1092, Public Redacted Version of “Updated Sabra Pre-Trial Brief”, 29 October 2013; F1094, Updated Defence
Pre-Trial Brief on Behalf of Mr Ayyash, 6 September 2013; F1095, Version publique expurgée du second Mémoire
d’avant procès pour la Défense de M. Hussein Hassan Oneissi déposé le 6 septembre 2013, 25 October 2013; F1096,
Public Redacted Version of the “Updated Pre-Trial Brief Submitted by the Defence for Mr Mustafa Badreddine
Pursuant to Rule 91(I)”, 10 September 2013.
116
Pre-Trial Judge decision granting Prosecution request to amend its witness and exhibit lists and late disclosure;
F1068, Prosecution Submission Pursuant to Rule 91(G)(ii) and (iii), 19 August 2013.
117
Pre-Trial Judge decision granting in part Prosecution motion to amend its witness and exhibit lists; F1102,
Prosecution Submission Pursuant to Rules 91(G)(ii) and (iii), 10 September 2013.
118
F1173, Prosecution Submission Pursuant to Rule 91(G)(ii)(f), 23 October 2013.
119
Pre-Trial Judge decision denying Prosecution challenges to Defence pre-trial briefs.
Case No. STL-11-01/T/TC

2460 of 2642

18 August 2020

R334446

PUBLIC
STL-11-01/T/TC
F3839/A01/20200818/R331945-R334626/EN/dm

82.

On 8 November 2012, the Pre-Trial Judge ruled on six disclosure motions filed by the

Sabra Defence, seeking relief for alleged non-disclosure of material, granting the first four in part
and dismissing the other two.120
83.

On 15 November 2012, he dismissed a Defence motion seeking to prevent him from

accessing material disclosed by the Prosecution with its pre-trial brief pursuant to the Pre-Trial
Judge’s order of 25 October 2012.121 He subsequently dismissed Defence applications to certify
for appeal this decision and his decision of 25 October 2012 regarding the working plan. 122
84.

On 30 November 2012, the Pre-Trial Judge granted a Prosecution application to suspend

its disclosure obligations in respect of some materials. 123
85.

On 17 December 2012, the Pre-Trial Judge partly granted a Prosecution application to

extend some deadlines in the working plan regarding disclosure. 124
86.

On 21 December 2012, the Pre-Trial Judge granted in part an outstanding aspect of an

earlier Sabra Defence motion for disclosure, on which he had already partly ruled on 8 November
2012.125 That same day, he granted three Prosecution applications for extensions of deadlines
applicable to its disclosure obligations pursuant to the working plan. 126
87.

On 25 January and 8 February 2013, the Pre-Trial Judge granted a further extension of time

for the Prosecution to comply with its disclosure obligations in relation to certain material. 127
88.

On 14 August 2013, the Pre-Trial Judge rejected two further Sabra Defence motions for

disclosure, and subsequently certified the decision for appeal. 128

120

Pre-Trial Judge decision on Sabra Defence disclosure motions.
Pre-Trial Judge decision on his access to disclosed material.
122
Pre-Trial Judge decision denying certification of decisions on his access to disclosed materials and on the working
plan.
123
Order publicising Pre-Trial Judge decision on suspension of Prosecution disclosure obligations.
124
Pre-Trial Judge decision on extending working plan deadlines 19 December 2012.
125
Pre-Trial Judge decision on Sabra Defence fourth disclosure motion.
126
Pre-Trial Judge decision extending disclosure timelines.
127
Pre-Trial Judge decision extending timelines for disclosure of expert reports; Pre-Trial Judge decision on extending
disclosure deadlines 8 February 2013.
128
Pre-Trial Judge decision denying Sabra Defence motion for disclosure of potentially exculpatory material; PreTrial Judge decision granting certification of decision denying Sabra Defence motion for disclosure of potentially
exculpatory material.
121
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89.

On 27 September 2013, the Pre-Trial Judge rejected a Sabra Defence motion concerning

the effectiveness of the Prosecution’s compliance with its disclosure obligations. 129
(d)
90.

Agreements as to evidence

Under Rule 122 ‘Agreements as to Evidence’, the Prosecutor and Defence may agree that

an alleged fact is not contested. A Chamber may accept the alleged fact as being proved unless it
is not in the interests of justice to do so.
i.
91.

Before the Pre-Trial Judge

On 24 December 2012, the Pre-Trial Judge set out the process by which the Parties and

Legal Representatives of Victims should work to reach agreements on facts that may not be
contested at trial.130
92.

On 19 March 2013, the Prosecutor filed a notice under Rule 122 setting out that the Defence

of the four Accused had agreed not to contest nine uncontroversial facts. These included Mr
Hariri’s date of birth, and the dates of his terms as Prime Minister in Lebanon, the location of the
Lebanese Parliament, and that the explosion killed and injured those named in the indictment. 131
ii.
93.

Before the Trial Chamber

The Trial Chamber recorded the agreement of the Prosecutor and the Ayyash, Badreddine,

Oneissi and Sabra Defence as to these nine uncontested facts, on 2 April 2014, and between the
Prosecutor and the Merhi Defence on 11 April 2014.132
94.

On 16 September and on 6 October 2016 the Trial Chamber recorded, respectively, 18 facts

as agreements as to evidence, between the Prosecutor and the Sabra Defence, and seven between
the Prosecutor and Merhi Defence, on facts extracted from UNIIIC reports.133 On 12 December

129

Pre-Trial Judge decision on Prosecution disclosure obligations.
Pre-Trial Judge order on narrowing contested issues.
131
F0813, Prosecution’s Notice on the Implementation of the Pre-Trial Judge’s “Order Regarding Narrowing Issues
Contested at Trial”, 19 March 2013.
132
First decision on agreed facts; Second decision on agreed facts (Merhi).
133
First decision on agreed facts in UNIIIC reports (Sabra); Second decision on agreed facts in UNIIIC reports
(Merhi).
130
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2017, it recorded agreements as to evidence between the Prosecutor and Ayyash and Sabra
Defence, on 172 facts arising from the case of the participating victims. 134
95.

During the trial, on 7 September 2016, and under Rule 36 (A) the Presiding Judge, after

consultation with the Trial Chamber, designated himself as the Judge Rapporteur for reaching
agreement between legal and factual matters in dispute between the Parties, including trial
scheduling. 135
(e)
96.

Decision on working languages in the case

On 16 September 2011, after seeking submissions from the Prosecution, Defence Office

and Registry, the Pre-Trial Judge set the working languages in the case under Rule 10 (B). All
three of the Tribunal’s official languages—Arabic, English and French—could be used in oral
proceedings, alongside an accused’s own language. Written submissions would be in English or
French, or in Arabic if filed by an unrepresented accused. Arabic written submissions would be
translated into English; other types of translation would have to be authorised first. Persons other
than counsel could file submissions in any language if authorised; these would be translated into
English only, unless other translations were authorised. The Pre-Trial Judge also set out the filing
languages and translation requirements for pre-trial briefs, witness lists and other material
governed by Rule 91, and for the disclosure of materials. 136
97.

The Pre-Trial Judge also stated that it would be advisable for the real time transcript of

hearings to be provided in English, with French and Arabic versions being made available within
a reasonable time after each hearing. 137 The Trial Chamber twice modified this decision, as is set
out below.

134
135
136
137

Decision on agreed facts (participating victims) (Ayyash and Sabra).
Order designating Judge Rapporteur for legal and factual disputes.
Pre-Trial Judge decision on languages.
Pre-Trial Judge decision on languages, p. 19.
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8.

Other pre-trial matters and submission of the case file to the Trial
Chamber

98.

During the pre-trial phase, the Pre-Trial Judge referred a number of matters to the Trial

Chamber for determination under Rule 89 (E),138 before the Trial Chamber became formally seised
of the case. For example, the Trial Chamber dealt with a Defence application to strike part of the
Prosecution’s pre-trial brief, Prosecution notices regarding its proposed expert witnesses, and
issues concerning the admissibility impact of proposed written statements’ non-compliance with
formal requirements under Rule 155.139
99.

On 25 May 2012, the Trial Chamber also directed the Parties to file within 24 hours—

rather than the 14 days provided for in the Rules—any responses to motions seeking to vary time
or word limits for filings.140 This innovation was intended to establish a practice that would
expedite the resolution of potentially uncontentious procedural issues.
100.

On 12 August 2013, and with a view to expediting proceedings—as he could not comply

with the requirements of Rule 95 (A) on the transfer of the case file to the Trial Chamber as of that
time—the Pre-Trial Judge transferred to the Trial Chamber part of the case file, namely the
approximately 8,250 exhibits filed by the Prosecution under Rule 91. 141
101.

On 25 October 2013, the Pre-Trial Judge submitted the full case file to the Trial Chamber,

as set out in Rule 95 (A), consisting of filings, evidence and other materials relevant to the case,
together with a report. 142
102.

Under Rule 95 (B), the Trial Chamber was formally seised of the case on receipt of the

case file. This included 12 unresolved motions which had been filed before the Pre-Trial Judge but

138

Rule 89 (E) provides that, ‘The Pre-Trial Judge shall keep the Trial Chamber informed of all relevant matters. The
Pre-Trial Judge may, before the Trial Chamber is seized of the case, refer any matter to the Trial Chamber for
adjudication.’
139
Pre-Trial Judge referring Badreddine Defence challenges to Prosecution pre-trial brief to Trial Chamber; Pre-Trial
Judge referring Sabra Defence request relating to expert witness notices to Trial Chamber; Pre-Trial Judge referring
Prosecution Rule 155 motion to Trial Chamber; Decision dismissing Defence challenge to Prosecution pre-trial brief;
Decision on expert witnesses notices; Decision dismissing Prosecution request for clarification; Order for submissions
on witness statement non-compliance with formal requirements; Rule 155 compliance decision.
140
Direction shortening time to respond to requests to vary word or time limits.
141
Order on partial transfer of case file to Trial Chamber; see also Pre-Trial Judge decision regarding implementation
of partial transfer of case file to Trial Chamber.
142
Pre-Trial Judge Rule 95 (A) transfer of case file to Trial Chamber.
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remained outstanding at that time.143 For example, the Trial Chamber was seised of a Sabra
Defence motion requesting a stay of the proceedings because the Lebanese Government had not
provided material necessary for preparing Mr Sabra’s defence, as detailed below.
103.

In the 12 weeks between the transfer of the case to the Trial Chamber on Friday 25 October

2013, and the commencement of trial on Thursday 16 January 2014, explained in detail below, the
Trial Chamber dealt with these outstanding motions referred with the case transfer. These
included:

•

granting a Prosecution application for redactions under Rule 116; 144

•

granting a Prosecution application to add an exhibit to its exhibit list and to redact it;

•

a ruling—on remand to the Pre-Trial Judge from the Appeals Chamber—on the scope of
the telecommunications data held by the Prosecution that it must provide to the Defence;
and

•
104.

an application by the Sabra Defence regarding redacted Prosecution disclosure. 145
The most substantial matter left unresolved in the pre-trial phase before the Pre-Trial Judge

was the Sabra Defence’s motion for a stay of the proceedings until the Lebanese authorities
responded to its requests for assistance and provided it with the material sought. This is dealt with
in more detail in a separate section below which explains how it took more than four years to
resolve the issue.
105.

In total, between being seised of the case on 25 October 2013 and the start of the trial on

16 January 2014, the Trial Chamber issued 27 written decisions and orders.

143

Pre-Trial Judge Rule 95 (A) transfer of case file to Trial Chamber, paras 3-4, annexes D-F. Redacted versions of
two of the motions listed in Annex F were also listed in Annex D. The redacted version of one motion listed in Annex
D was contained in the same list as the un-redacted version.
144
Rule 116 allows the Prosecutor not to disclose, with the Trial Chamber’s authorisation, material that should
ordinarily be disclosed to the Defence, because disclosure may prejudice ongoing investigations, pose a grave security
risk to a witness or family member, or is contrary to the public interest or the rights of third parties. Proposed counterbalancing measures are required.
145
Decision authorising the redaction of three witness statements; Decision granting Prosecution motion to amend
exhibit list; Decision on access to call data records and disclosure of results of agreed searches; Order to Prosecution
to provide documents to Trial Chamber for review of internal work product categorisation and disclosure.
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106.

During this pre-trial phase, the Trial Chamber also held pre-trial conferences, under Rule

127, on 29 October and 2 December 2013, and on 9 January 2014.146 During these hearings, it
made 13 oral orders in court, for example on the modes of witness questioning, the modes of victim
participation and the filing of replies to responses. 147
107.

As a procedural innovation, the Trial Chamber, on 2 December 2013, made a general order

in relation to filing replies to responses to the motions filed by the Parties. Rule 8 requires leave
of a chamber before doing so. The Trial Chamber in this general order allowed the Parties—
without seeking the Trial Chamber’s leave—to file a reply to any response to a motion within five
days, on condition that ‘a reply must generally be limited to circumstances where new issues arise
out of the respondent’s brief.’148 This effectively eliminated wasteful procedural litigation over
whether a Party could reply to a response to its own motion, and avoided repetition of submissions
or arguments already made.

9.
108.

The commencement of trial and opening statements

On 19 July 2012, acting under Rule 91 (C),149 the Pre-Trial Judge set 25 March 2013 as

the tentative commencement date of the trial.150 On the Parties’ motion, on 21 February 2013 he
postponed the start of the trial, without setting a new date.151 On 2 August 2013, he set another
tentative trial commencement date as Monday 13 January 2014. 152
109.

The trial against the four Accused began on Thursday 16 January 2014, after the Trial

Chamber itself set a new date, following submissions from the Parties and Legal Representatives

146

Pre-trial conference, T. 29 October 2013 (open session and closed session); Pre-trial conference, T. 2 December
2013; Pre-trial conference, T. 9 January 2014. The pre-trial conference held following the joinder of the Merhi case,
is outlined below.
147
Order on the mode of questioning witnesses; Order on the modes of victim participation; Order on filing replies.
148
Order on filing replies, T. 2 December 2013, p. 26.
149
Rule 91 (C) requires that the Pre-Trial Judge, ‘in consultation with the Parties, the Registrar, the Presiding Judge
of the Trial Chamber and, if necessary, the President, shall set a tentative date for the start of trial proceedings at least
four months prior to that date’. It is without equivalent in international criminal law proceedings, where, normally the
chamber hearing the matter sets the commencement of trial date.
150
Pre-Trial Judge order on start of trial.
151
Pre-Trial Judge postponement of start of trial.
152
Pre-Trial Judge order setting tentative start date of trial proceedings. The Trial Chamber was not consulted on this,
irrespective of whether the Pre-Trial Judge consulted its then Presiding Judge, the Registrar, or the President, paras
13, 20-22, 54 of the order.
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of Victims setting out how Monday 13 January potentially overlapped with a significant Lebanese
religious holiday. 153
110.

This same day, after consulting with the participants, the Trial Chamber issued directions

on the conduct of the proceedings, under Rule 130 (A). 154 Specifically, it ordered:
1.

the filing, each Friday, of a witness schedule for the following two weeks;

2.

the disclosing of documents intended to be used during examination-in-chief of a
witness—three days in advance, or two weeks in advance for expert witnesses—or
showing good cause for seeking the admission of documents not disclosed in this way;

3.

the disclosing of documents intended to be used during cross-examination of witness—
before the end of the examination-in-chief;

4.

the Parties to read into the record the summaries of tendered witness statements, and to
disclose this summary one day in advance;

5.

the order in which the participants will question a witness, the right to re-examine
witnesses on new issues arising in cross-examination, and the Trial Chamber’s ability
to pose questions at any time;

6.

the hearing of submissions on the tendering of evidence through a witness, at the end
of questioning;

7.

the participants not to communicate with witnesses after they have taken the solemn
declaration or commenced testifying, unless allowed by the Trial Chamber, and the
prompt disclosure of new exculpatory or material information obtained by the
Prosecution or Legal Representatives of Victims when preparing a witness for
testimony;

8.

the participating victims’ ability to call witnesses and tender evidence, through the Trial
Chamber, and the Legal Representative of Victim’s ability to participate in meetings
and conferences, continue to have access to written materials as ordered by the Pre-

153
154

Trial Chamber's trial commencement scheduling order; Pre-trial conference, T. 2 December 2013, pp 5-6.
Directions on the conduct of the proceedings.
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Trial Judge, and make written or oral submissions on issues affecting the participating
victims’ personal interests; and
9.
111.

a general daily hearing schedule of 10:00-11:30, 12:00-13:15 and 14:30-16:30.
The participants made opening statements as follows: the Prosecution on 16 and 17 January

2014; the Legal Representatives of Victims on 17 January 2014; and the Badreddine Defence and
the Oneissi Defence on 20 January 2014.155 The Ayyash Defence and the Sabra Defence did not
make opening submissions. 156
112.

The Trial Chamber also invited counsel for Mr Merhi to attend these opening hearings as

observers, but instead they elected to sit, robed, in the public gallery. On 20 January 2014, the
Head of Defence Office made opening observations on their behalf, with the Trial Chamber’s
leave.157
113.

Between 16 January and 11 February 2014, when it adjourned the trial, the Trial Chamber

received the evidence of 30 witnesses—15 of them testifying live, and 15 of them having their
statements admitted into evidence without being required to testify. The Trial Chamber also
declared admissible the statements of 33 additional witnesses—meaning that it would receive them
as exhibits at a convenient point in the proceedings—and received 214 exhibits into evidence. 158
(a)
114.

Further amendment of the Prosecution’s witness and exhibit lists

On 24 January 2014, the Trial Chamber authorised the Prosecution to amend its witness

and exhibit lists, and accepted the updated lists filed by the Prosecution together with its motion
of 18 December 2013, containing 459 witnesses and 6,617 exhibits. 159

155

Prosecutor’s opening statement, T. 16 January 2014, pp 9-107, T. 17 January 2014, pp 2-50; Legal Representatives
of Victims’ opening statement, T. 17 January 2014, pp 53-87; Badreddine Defence opening statement, T. 20 January
2014, pp 13-26; Oneissi Defence opening statement, T. 20 January 2014, pp 26-55.
156
Procedural matters, T. 16 January 2014, p. 6.
157
Procedural matters, T. 16 January 2014, pp 3, 6, 37; Defence Office opening statement, T. 20 January 2014, pp 512.
158
Procedural matters, T. 18 June 2014, pp 6-7.
159
Decision authorising the Prosecution to amend its witness and exhibit lists 24 January 2014; F1273, Prosecution
Submission Pursuant to Rules 91(G)(ii) and (iii), 18 December 2013.
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(b)
115.

Case management meetings during the trial

The Presiding Judge, often joined by Judges Nosworthy and Braidy, held regular case

management meetings throughout the trial. As an example, in 2017 and 2018 they were held on
1 February, 6 July, 12 September, 11 October and 12 December 2017, and on 21 March, 7 May
and 25 July 2018.
116.

The case management meetings with the Merhi Defence in respect of the joinder and

resumption of trial are outlined below.

10.

Applications for orders to the Lebanese government on cooperation and
non-compliance

117.

Rule 16 ‘Request to Lebanon for Information and Cooperation’ governs cooperation

between the Special Tribunal and Lebanon. Under Rule 16 (B) and (C) the Prosecutor or Head of
Defence Office may request of the Lebanese authorities assistance with measures for questioning
witnesses, seizing documents and other investigative measures. These are termed ‘requests for
assistance’.
118.

Rule 20 ‘Non-compliance by Lebanon with a Tribunal Request or Order’ sets out what

may occur. Rule 20 (A) provides that Lebanon must provide the assistance sought without delay
and in accordance with the timeframe specified. If this does not occur within 30 days, the Party
may seek an order from the Pre-Trial Judge or Chamber for an order to compel the requested
assistance, under Rule 20 (A). A failure to comply, under Rule 20 (C) may lead to a judicial finding
to this effect. The President then consults with the Lebanese authorities, and if the Pre-Trial Judge
or Chamber, after consultation with the President, is of the view that a satisfactory response has
still not been provided, the President shall make a judicial finding to that effect and refer it to the
Security Council for consideration and further action as deemed appropriate.
119.

Prompt compliance with the Special Tribunal’s requests for assistance is essential for the

orderly and efficient functioning of its processes. Unfortunately, the process during the pre-trial
and trial proceedings was anything but expeditious and efficient.
120.

The Trial Chamber had to make two orders to Lebanon to comply, with several additional

notifications of encouragement, and it took over four years from the Sabra Defence’s first requests
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for assistance, sent in August 2012, until the Trial Chamber was satisfied that the Government of
Lebanon—to whom it had directed its orders—had complied with its judicial orders and provided
the requested material.
(a)
121.

Prosecution

The first application under Rule 20 (C) came from the Prosecutor who, on 31 October 2011,

asked the Trial Chamber to find that the Lebanese Government had failed to comply with the arrest
warrants against the Accused.160 At that stage of the proceedings, the case was before the Pre-Trial
Judge, and the Trial Chamber was seised of the question whether to proceed with the case in
absentia, as detailed above.
122.

On 2 November 2011, the Trial Chamber declined to make the finding sought, deciding

that it was not the appropriate chamber to decide the matter at that stage of the proceedings, and
declined to stay its determination of the in absentia question.161
123.

On 15 November 2011, the Prosecution refiled the application before the Pre-Trial

Judge.162 On 22 December 2011, the Pre-Trial Judge rejected the application, finding that it could
not be decided at that stage of the proceedings. 163
124.

The Prosecutor did not renew the application either before the Pre-Trial Judge or the Trial

Chamber.
(b)
125.

Sabra Defence

Beginning in March 2012, the Sabra Defence sent some 119 requests for assistance to the

Lebanese authorities through the Head of Defence Office, under a Memorandum of Understanding
between the Government of the Lebanese Republic and the Defence Office on the Modalities of
Their Cooperation signed on 28 July 2010. 164

160

F0062, Prosecution’s Request for a Judicial Finding that the Lebanese Authorities Have Failed to Comply with the
Arrest Warrants Pursuant to Rule 20(C), 31 October 2011.
161
Decision on non-compliance motion.
162
F0077, Prosecution’s Request for a Judicial Finding that the Lebanese Authorities Have Failed to Comply with the
Arrest Warrants Pursuant to Rule 20(C), 15 November 2011.
163
Pre-Trial Judge decision denying Prosecution non-compliance motion.
164
F0440, Motion Seeking the Cooperation of Lebanon, 27 September 2012, paras 3-4.
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126.

Between September 2012 and August 2013, the Sabra Defence filed six motions under

Rule 20 (A) before the Pre-Trial Judge, arguing that the Lebanese Government had failed to
provide most of the requested material, which was essential to its case preparation. 165 It sought to
compel the Lebanese Government to provide this material without further delay.
127.

On 11 February 2013, the Pre-Trial Judge dealt with the first motion, inviting the Lebanese

Government to provide the requested information or its reasons for being unable to do so. 166
128.

On 11 October 2013, the Sabra Defence asked the Pre-Trial Judge to conditionally stay the

proceedings and to suspend the transfer of the case file to the Trial Chamber pending resolution,
including at the appellate stage, of the request for a conditional stay of proceedings. It argued that
the fruitless efforts to obtain information from the Lebanese Government—and from other States
and the United Nations—had seriously prejudiced its investigations and case preparation. 167
129.

The Sabra Defence reiterated its motions and provided additional information on

18 October 2013, and subsequently reiterated its application to stay the proceedings and suspend
the trial.168
130.

On 25 October 2013, the Pre-Trial Judge dismissed the Defence application to suspend the

transfer of the case file to the Trial Chamber in light of the Lebanese Government’s failure to

165

F0440, Motion Seeking the Cooperation of Lebanon, 27 September 2012; F0702, Second Motion Seeking the
Cooperation of Lebanon – Telecommunications Information, 4 February 2013; F0834, Third Motion Seeking the
Cooperation of Lebanon – Terrorist Groups, 4 April 2013; F0835, Fourth Motion Seeking the Cooperation of Lebanon
– Information on Mr Sabra, 4 April 2013; F1079, Fifth Motion Seeking the Cooperation of Lebanon – […], 28 August
2013; F1080, Sixth Motion Seeking the Cooperation of Lebanon – […], 28 August 2013. The first Sabra Defence
motion was joined by counsel for the other three Accused, F0441, Ayyash Joinder in “Motion Seeking the Cooperation
of Lebanon”, 27 September 2012; F0442, Joinder of the Defence for Mr Badreddine to the Sabra Defence Request to
Obtain the Cooperation of Lebanon, 27 September 2012; F0443, Joinder of the Defence for Mr Oneissi to the Sabra
Defence Request to Obtain the Cooperation of Lebanon, 27 September 2012. The second Sabra Defence motion was
joined by the Badreddine Defence, F0718, Adjonction de la Défense de M. Badreddine à la seconde requête de la
Défense de M. Sabra aux fins d’obtenir la coopération du Liban, 11 February 2013.
166
Pre-Trial Judge decision granting Sabra Defence cooperation motion.
167
F1142, Sabra Defence Motion for Stay of Proceedings Due to Lebanon’s Failure to Cooperate with the Defence,
11 October 2013. Counsel for the other three Accused joined this motion, F1145, Badreddine Defence Joinder to
“Sabra Defence Motion for Stay of Proceedings Due to Lebanon’s Failure to Cooperate with the Defence”, 11 October
2013; F1149, Ayyash Defence Joinder to “Sabra Defence Motion for Stay of Proceedings Due to Lebanon’s Failure
to Cooperate with the Defence”, 16 October 2013; F1152, The Defence for Hussein Hassan Oneissi Joinder to “Sabra
Defence Motion for Stay of Proceedings Due to Lebanon’s Failure to Cooperate with the Defence”, 16 October 2013.
168
F1159, Addendum to “Sabra Defence Motion for Stay of Proceedings Due to Lebanon’s Failure to Cooperate with
the Defence”, 18 October 2013; F1215, Further Submissions to “Sabra Defence Motion for Stay of Proceedings Due
to Lebanon’s Failure to Cooperate with the Defence”, 14 November 2013.
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cooperate with the Defence. 169 The Pre-Trial Judge declined to rule on the related Defence
application for a conditional stay of the proceedings based on the same cooperation failures. 170 As
detailed above, the Pre-Trial Judge transferred the case file to the Trial Chamber that same day.
131.

After being seised of the case and therefore of any unresolved motions, the Trial Chamber,

on 20 November 2013, ordered the Sabra Defence to clarify which requested material was still
outstanding. 171 It reiterated this order on 29 November 2013 after failing to receive the necessary
information. 172
132.

On 16 December 2013, the Trial Chamber dismissed in part the Sabra Defence application

for orders against the Lebanese Government, ordered the Prosecution to provide certain
information to the Sabra Defence and ordered the Sabra Defence to file proposed orders to the
Lebanese Government in respect of any outstanding material. 173
133.

On 24 December 2013, the Sabra Defence sought certification to appeal parts of this

decision, and sought leave from the Presiding Judge to ask the Trial Chamber to reconsider other
parts of the decision.174 On 17 January 2014, it withdrew the application for reconsideration and
instead filed a new motion for a Rule 20 (A) order in respect of the material it sought.175 On 27
January 2014, the Trial Chamber dismissed the application for certification. 176 On 30 January
2014, the Sabra Defence filed a further application for an order under Rule 20 (A). 177
134.

On 31 January 2014, the Trial Chamber ordered the Lebanese Government under Rule 20

(A) to cooperate with the Special Tribunal, by providing some of the information sought by the
Sabra Defence and invited further submissions from the Sabra Defence. 178

169

Pre-Trial Judge decision denying request to suspend transfer of case file to Trial Chamber.
Pre-Trial Judge decision denying request to suspend transfer of case file to Trial Chamber, p. 8, paras 35-37.
171
Order requesting clarifications on cooperation requests.
172
Further order to Sabra Defence regarding cooperation request.
173
Orders on Sabra Defence motions for cooperation orders.
174
F1283, Defence Request for Leave to Appeal the “Orders Relating to Five Defence Motions for Orders to Lebanon
on State Cooperation”, 24 December 2013; F1284, Defence Request for Leave to file a Motion for Reconsideration
of the “Orders Relating to Five Defence Motions for Orders to Lebanon on State Cooperation”, 24 December 2013.
175
F1331, Motion for Order for Cooperation Addressed to the Lebanese Authorities and Withdrawal of Request for
Reconsideration, 17 January 2014.
176
Decision denying certification to appeal cooperation decision.
177
F1372, Further Motion for Order for Cooperation Addressed to the Lebanese Authorities, 30 January 2014.
178
Decision granting in part Sabra Defence motion for cooperation and orders to cooperate.
170
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135.

On 5 February 2014, the Sabra Defence filed additional submissions and reiterated its

application for an order under Rule 20 (A) for outstanding material.179 On 13 March 2014, the
Sabra Defence sought a finding of non-compliance against the Lebanese Government under Rule
20 (C), arguing that it had failed to comply in full with the Trial Chamber’s order of 31 January
2014 by the specified deadline. 180
136.

On 31 March 2014, the Trial Chamber issued additional Rule 20 (A) orders to the Lebanese

Government, concerning the remaining material sought by the Sabra Defence. 181 On 12 June 2014,
the Sabra Defence again sought an order under Rule 20 (C), arguing that the Lebanese Government
had failed to comply with the Trial Chamber’s orders of 31 March 2014. 182
137.

Following the receipt of some material from the Lebanese Government, the Sabra Defence

withdrew this application on 14 April 2014 and filed a consolidated application for a finding of
non-compliance in respect of the remaining outstanding material.183 On 12 May 2014, the Trial
Chamber decided to defer its determination of the application, while continuing to monitor the
situation.184
138.

On 23 June 2014, the Trial Chamber clarified the legal basis for its orders of 31 January

and 31 March 2014, and granted the Lebanese Government a further 21 days to comply with
them.185 As a result, the Sabra Defence withdrew its second application for a finding of noncompliance under Rule 20 (C).186
139.

However, on 8 January 2015, it renewed its application for a finding of non-compliance,

arguing that more than half of the requests for assistance, which had been the subject of Trial
Chamber orders, remained outstanding. 187

179

F1390, Further Submissions to “Decision on Second and Fifth Motions by Counsel for Assad Hassan Sabra and
Two Orders to Lebanon to Cooperate with the Tribunal”, 5 February 2014.
180
F1449, Request for Finding of Non-Compliance, 13 March 2014; see also F1451, Notification to “Request for
Finding of Non-Compliance”, 19 March 2014.
181
Further order to cooperate with Tribunal.
182
F1570, Second Request for Finding of Non-Compliance, 12 June 2014.
183
F1494, Notice of Withdrawal of Defence Filings of 13 March 2014 (F1449) and 19 March 2014 (F1451), 14 April
2014; F1495, Consolidated Request for Finding of Non-Compliance, 14 April 2014.
184
Interim decision on Sabra Defence request for finding of non-compliance.
185
Clarification regarding cooperation orders to Lebanon.
186
F1605, Notification of Withdrawal of “Second Request for Finding of Non-Compliance”, 1 July 2014.
187
F1810, Public Redacted Version of “Updated Request for a Finding of Non-Compliance”, 8 January 2015.
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140.

The Trial Chamber, on 27 March 2015, granted the Lebanese Government a further 21

days to respond to any outstanding requests for assistance—attaching annexes categorising the
requests in detail with a view to assisting compliance with the order—and ordered the Sabra
Defence to file updates on any such responses every two weeks. 188
141.

On 23 April 2015, the Registrar filed correspondence he had received from the Lebanese

Government concerning the Trial Chamber’s cooperation orders.189 On 22 May 2015, the Trial
Chamber granted the Lebanese Government a further 21 days to respond to the outstanding
requests for assistance, and filed annexes reorganising and giving even more detail regarding the
Sabra Defence’s requests for assistance, in particular focusing on categorising them according to
the specific Lebanese authority to which a request for assistance should be directed. 190
142.

The Sabra Defence filed 13 updates between April and November 2015, detailing the

progress made by the Lebanese Government in furtherance of the Trial Chamber’s orders. 191
143.

As part of its ninth update, on 24 August 2015, the Sabra Defence again sought a finding

of non-compliance under Rule 20 (C) against the Lebanese Government with regard to 21 of its
requests for assistance. 192 On 17 November 2015, the Trial Chamber invited the Lebanese
Government to make submissions in this regard and instructed the Sabra Defence to respond to
these submissions. 193

188

Decision extending timeline for the enforcement of orders on outstanding Defence requests for assistance.
F1925, Notice of Response from the Government of Lebanon Regarding the “Decision on Updated Request for a
Finding of Non-Compliance”, 23 April 2015.
190
Clarification of decision on non-compliance request.
191
F1895, First Notice to “Decision on Updated Request for a Finding of Non-Compliance”, 8 April 2015; F1930,
Second Notice to “Decision on Updated Request for a Finding of Non-Compliance”, 28 April 2015; F1946, Third
Notice to “Decision on Updated Request for a Finding of Non-Compliance”, 12 May 2015; F2005, Fourth Notice to
“Decision on Updated Request for a Finding of Non-Compliance”, 15 June 2015; F2028, Fifth Notice to “Decision
on Updated Request for a Finding of Non-Compliance”, 26 June 2015; F2076, Sixth Notice to “Decision on Updated
Request for a Finding of Non-Compliance”, 13 July 2015; F2101, Seventh Notice to “Decision on Updated Request
for a Finding of Non-Compliance”, 24 July 2015; F2118, Eighth Notice to “Decision on Updated Request for a Finding
of Non-Compliance”, 10 August 2015; F2139, Ninth Notice to “Decision on Updated Request for a Finding of NonCompliance” and Request for a Finding of Non-Compliance, 24 August 2015; F2221, Tenth Notice to “Decision on
Updated Request for a Finding of Non-Compliance”, 28 September 2015; F2259, Eleventh Notice to “Decision on
Updated Request for a Finding of Non-Compliance”, 12 October 2015; F2288, Twelfth Notice to “Decision on
Updated Request for a Finding of Non-Compliance”, 26 October 2015; F2310, Thirteenth Notice to “Decision on
Updated Request for a Finding of Non-Compliance”, 9 November 2015.
192
F2139, Ninth Notice to “Decision on Updated Request for a Finding of Non-Compliance” and Request for a Finding
of Non-Compliance, 24 August 2015; see also F2322, Clarification to Notices to “Decision on Updated Request for a
Finding of Non-Compliance”, 16 November 2015.
193
Invitation to Lebanon for submissions on Sabra Defence non-compliance request.
189
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144.

On 9 December 2015, the Trial Chamber granted the Lebanese Government’s application

for additional time to make its submissions.194 On 21 January 2016, the Sabra Defence made
submissions, noting the lack of submissions from the Lebanese Government and some further
responses it had received to its requests for assistance, and renewing its motion for a finding of
non-compliance in respect of the 17 still outstanding requests. 195
145.

On 31 March, 26 April, 29 June and 17 August 2016, the Sabra Defence informed the Trial

Chamber of some additional material received from the Lebanese authorities. 196 On 26 August
2016, the Trial Chamber found that only four requests for assistance remained outstanding, granted
the Government of Lebanon a further 21 days to comply, and instructed the Sabra Defence to
continue submitting fortnightly updates. 197
146.

Finally, on 18 November 2016, the Sabra Defence withdrew its application for a finding

of non-compliance, having received material responding to the last four outstanding requests for
assistance. 198
147.

It took over four years to resolve this issue to the satisfaction of Defence counsel who had

first requested material from the Lebanese Government in September 2012. An enormous amount
of judicial time was wasted in ensuring Lebanon’s compliance with the Rules and judicial orders,
and that the Sabra Defence had the material necessary to prepare its defence at trial.
(c)
148.

Badreddine Defence

On 24 October 2013, the Badreddine Defence asked the Pre-Trial Judge to issue an order

under Rule 20 (A) to the Lebanese Government, claiming that it had failed to respond to a request
194

Order varying time limit for Lebanese Government response.
F2412, Submissions in Relation to the Trial Chamber’s “Invitation to the Government of the Lebanese Republic to
Make Submissions in Relation to the Sabra Defence Request for a Finding of Non-Compliance”, 21 January 2016.
196
F2527, Further Submissions in Relation to the Trial Chamber’s “Invitation to the Government of the Lebanese
Republic to Make Submissions in Relation to the Sabra Defence Request for a Finding of Non-Compliance”, 31 March
2016; F2571, Further Submissions in Relation to the Trial Chamber’s “Invitation to the Government of the Lebanese
Republic to Make Submissions in Relation to the Sabra Defence Request for a Finding of Non-Compliance”, 26 April
2016; F2629, Further Submissions in Relation to the Trial Chamber’s “Invitation to the Government of the Lebanese
Republic to Make Submissions in Relation to the Sabra Defence Request for a Finding of Non-Compliance”, 29 June
2016; F2692, Further Submissions in Relation to the Trial Chamber’s “Invitation to the Government of the Lebanese
Republic to Make Submissions in Relation to the Sabra Defence Request for a Finding of Non-Compliance”, 17
August 2016.
197
Decision extending timeline to provide information.
198
F2841, Update to “Further Decision on Sabra Defence Motion for a Finding of Non-Compliance with the Special
Tribunal”, 18 November 2016.
195
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for assistance essential to its preparation for trial. 199 After being seised of the case and consequently
the Badreddine Defence’s application, the Trial Chamber, through its Presiding Judge, ordered the
Registrar on 15 November 2013 to request, in writing, for the Lebanese Government’s cooperation
or for the reasons for non-compliance.200
149.

Finding that no substantive response to the request for assistance had been provided, the

Trial Chamber issued an order for cooperation on 13 January 2014 directed to the Lebanese
Government. 201
150.

On 21 May 2014, the Badreddine Defence sought a further order, in respect of material

omitted from the scope of the initial Trial Chamber order.202 The Trial Chamber granted this
motion in part.203 While dealing with a Sabra Defence application on a similar issue, the Trial
Chamber, on 27 March 2015, invited the Badreddine Defence to inform the Registrar of any
request for assistance which had been the subject of a Trial Chamber decision and to which counsel
believed a satisfactory answer had not been given.204

11.

The separate proceedings against Hassan Habib Merhi and joinder with
the Ayyash, Badreddine, Oneissi and Sabra case

151.

Alongside the proceedings in the Ayyash, Badreddine, Oneissi and Sabra case, the

Prosecutor initiated separate proceedings against a fifth Accused, Hassan Habib Merhi, in 2013,
two years after the other four were indicted. The Trial Chamber joined the Merhi case to that of
the other four Accused but, because of the timing of the filing of the indictment against Mr Merhi,
this could occur only after the trial had commenced. Notable procedural steps before the joinder
are summarised below.

199

F1177, Requête de la Défense de M. Badreddine aux fins d’obtenir la coopération du Liban, 24 October 2013; see
also F1300, Observations of the Badreddine Defence relating to the Response of the Lebanese Authorities to the
Instructions from the Presiding Judge of the Trial Chamber, 7 January 2014.
200
Instructions to Registrar on cooperation.
201
Order to cooperate and provide information sought by Badreddine Defence.
202
F1534, Public Redacted Version - Badreddine Defence Request for the Issuance of a Supplementary Order to that
of 13 January 2014, 21 May 2014.
203
Second order to cooperate and provide information sought by Badreddine Defence.
204
Decision extending timeline for the enforcement of orders on outstanding Defence requests for assistance.
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(a)
152.

Indictment, arrest warrants and decision to hold trial in absentia

On 8 February 2012, the outgoing Prosecutor, Mr Bellemare, sought the Pre-Trial Judge’s

leave to add Mr Merhi as a fifth co-accused on the indictment against Mr Ayyash, Mr Badreddine,
Mr Oneissi and Mr Sabra, relating to the attack on 14 February 2005. 205
153.

The Pre-Trial Judge denied the application, on 13 March 2012, finding that a separate

indictment would be required against a new accused person.206 Almost nine months later, on
8 October 2012, the new Prosecutor, Mr Norman Farrell, filed an indictment against Mr Merhi.
However, he withdrew it on 7 December 2012 after discussing a number of issues with the PreTrial Judge.207
154.

Six months later, on 5 June 2013, the Prosecutor submitted another indictment against

Mr Merhi for confirmation by the Pre-Trial Judge and asked the Pre-Trial Judge to issue arrest
warrants for Mr Merhi.208 He submitted two corrigenda to the indictment, on 20 June 2013 and 25
July 2013.209 On 29 July 2013, the Prosecution applied to present additional material in support of
the indictment filed on 5 June 2013.210
155.

On 31 July 2013, the Pre-Trial Judge authorised the filing of corrigenda to the indictment

and of the additional supporting material, and confirmed the indictment against Mr Merhi. 211 The
Prosecutor, in the indictment, charged Mr Merhi with participating in a conspiracy aimed at
committing a terrorist act, and as being an accomplice to the intentional homicide of Mr Hariri and

205

Pre-Trial Judge decision on 5 June 2013 indictment, para. 5; F0118, Prosecution Request for Leave to Amend the
Indictment Pursuant to Rule 71(A) (ii), Submission of an Amended Indictment, and Related Prosecution Applications,
8 February 2012.
206
Pre-Trial Judge decision on 5 June 2013 indictment, para. 6.
207
Pre-Trial Judge decision on 5 June 2013 indictment, paras 7-9.
208
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0001, Prosecution’s Submission of an Indictment for confirmation and
Order to Keep this Filing and its Annexes Confidential and Ex Parte; and Motion for an Arrest Warrant, Order for
Transfer and Detention; and Order for Non-Disclosure, 5 June 2013.
209
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0001, Corrigendum to Annex A of “Prosecution’s Submission of an
Indictment for Confirmation and Order to Keep this Filing and its Annexes Confidential and Ex Parte; and Motion
for the Arrest Warrant, Order for Transfer and Detention; and Order for Non-Disclosure, 20 June 2013; STL-1304/I/PTJ, Prosecutor v. Merhi, F0001, Second Corrigendum to the Merhi Indictment, 25 July 2013.
210
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0007, Corrected Version of the “Prosecution Application to Present
Additional Material in Support of the Indictment filed on 5 June 2013,” filed on 29 July 2013, 1 August 2013.
211
Pre-Trial Judge decision on 5 June 2013 indictment.
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21 others who were killed in the attack, and the attempted intentional homicide of the 226 injured
people.212
156.

The Pre-Trial Judge ordered that the indictment remain confidential until it had been

effectively served on Mr Merhi.213 On the same day, the Pre-Trial Judge also issued national and
international warrants for his arrest. 214
157.

On 3 October 2013, the Lebanese Prosecutor-General informed the Special Tribunal’s

President of the unsuccessful but continuing measures taken to locate Mr Merhi. 215
158.

On 10 October 2013, the President found that reasonable attempts had been made by the

Tribunal and Lebanese authorities to serve the indictment and arrest warrants on Mr Merhi. 216 He
ordered the ‘authorities of Lebanon’ to effect alternative service on the Accused by public
advertisement, namely to take all reasonable steps to inform the public of the indictment and call
upon the Accused to surrender to the Special Tribunal.217
159.

The confidentiality of the indictment was then partially lifted by the Pre-Trial Judge.218

Advertisements listing the charges against the Accused were published in five different
newspapers in Lebanon,219 and on 14 October 2013, the Special Tribunal issued a public service
announcement informing the Accused of his rights and encouraging the public to provide
information concerning his whereabouts. 220 The advertisement poster is reproduced below:

212

STL-13-04/I/PTJ, Prosecutor v. Merhi, F0011, Indictment, 5 June 2013.
Pre-Trial Judge decision on 5 June 2013 indictment, disposition.
214
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0009, Warrant to Arrest Mr Hassan Habib Merhi and Order for Transfer
and Detention, 31 July 2013; STL-13-04/I/PTJ, Prosecutor v. Merhi, F0010, International Warrant to Arrest Mr
Hassan Habib Merhi and Request for Transfer and Detention, 31 July 2013.
215
Order pursuant to Rule 76 (E) 10 October 2013, paras 18 (b), 20.
216
Order pursuant to Rule 76 (E) 10 October 2013, paras 30-35, disposition.
217
Order pursuant to Rule 76 (E) 10 October 2013, disposition.
218
Order on partially lifting the confidentiality of the indictment against Mr Merhi.
219
Decision to hold trial in absentia 20 December 2013.
220
Public Service Announcement by the Special Tribunal for Lebanon, 14 October 2013; Decision to hold trial in
absentia 20 December 2013.
213
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160.

Given Mr Merhi’s failure to appear before the Special Tribunal and the Lebanese

Government’s inability to apprehend him, on 25 November 2013, the Pre-Trial Judge seised the
Trial Chamber under Rule 105 bis (A) to determine whether proceedings against him should be
initiated in absentia.221
161.

The Trial Chamber acted rapidly, and sought written submissions from the Prosecution,

the Accused and the Defence Office as to the application of Rule 106 (A) in the proceedings against
the Accused, by 9 December 2013.222 Just over three weeks after the Pre-Trial Judge’s referral, on
20 December 2013, the Trial Chamber concluded that the Accused had absconded or otherwise

221

Order to seise the Trial Chamber pursuant to Rule 105 Bis (A) to determine whether to initiate proceedings in
absentia.
222
Rule 106 scheduling order.
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could not be found, and issued a reasoned written decision that the trial would proceed in absentia
under Article 22 of the Statute and Rule 106 (A).223
162.

While seised of the in absentia determination, and in the face of an upcoming trial, the

Trial Chamber also issued an interim order on working languages in the Merhi case. On 17
December 2013, after receiving submissions from the Registry, Prosecution and Defence Office,
the Trial Chamber designated English as the working language for filings made during the pretrial phase in the Merhi case before the Trial Chamber. Filings could be made in French or Arabic
if good cause was shown in advance, and translation of filings from English to French or Arabic
would be done only with judicial authorisation. 224
163.

On 30 January 2014, the Trial Chamber limited the application of its interim order to a

limited number of pre-trial filings before it, and stated that in other respects it would apply the
working language regime set out in the Pre-Trial Judge’s decision of 16 September 2011 in the
Ayyash case.225
164.

On 10 February 2014—the day before the Trial Chamber joined the two cases after a pre-

scheduled hearing on the issue—and in the pre-trial proceeding then before the Pre-Trial Judge,
the Pre-Trial Judge ruled that the same working language regime would apply in pre-trial
proceedings before him in the pre-trial phase of the Merhi case as those set out in his decision of
16 September 2011 in the Ayyash case.226 At that stage there were parallel pre-trial proceedings in
both chambers in respect of Mr Merhi’s case; the trial in the Ayyash case, however, had
commenced weeks earlier, on 16 January 2014.
(b)
165.

Assignment of counsel and changes of assignment

On 20 December 2013, the Head of Defence Office assigned Mr Mohamed Aouini as lead

counsel for Mr Merhi.227 On 30 December 2013, he also assigned Mr Jad Khalil and Ms Dorothée
Le Fraper du Hellen as co-counsel for Mr Merhi.228

223

Decision to hold trial in absentia 20 December 2013.
Decision on languages in the Merhi case.
225
Second decision on languages in the Merhi case.
226
Pre-Trial Judge decision on languages in the Merhi case.
227
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0039, Assignment of a Counsel for the In Absentia Proceedings Held
Pursuant to Rule 106 of the Rules, 20 December 2013.
228
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0049, Assignment of Co-counsel, 30 December 2013.
224
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166.

The mandate of the Special Tribunal’s first Head of Defence Office, Mr François Roux,

expired on 28 February 2018 and he was not reappointed to the position. On 8 June 2018, the
United Nations Secretary-General appointed Ms Le Fraper du Hellen as the Special Tribunal’s
new Head of Defence Office. On 29 June 2018, her assignment as co-counsel for Mr Merhi was
withdrawn, after the Acting Head of Defence Office consulted the Trial Chamber. 229
167.

Over the following months, the Trial Chamber exercised its duty to ensure the Accused’s

right to effective representation by seeking submissions, holding meetings and making practical
suggestions on how the new Head of Defence Office could avoid real or perceived conflicts of
interest in her current supervisory functions, given her former role as co-counsel for Mr Merhi.230
(c)
168.

Joinder of Merhi and Ayyash and others cases

On 18 December 2013, the Prosecution asked the Pre-Trial Judge to refer to the Trial

Chamber the possible joinder under Rule 70 (B) of the cases of Ayyash and others and that of
Merhi.231

229

F3701, Withdrawal of the Assignment of Ms Dorothée Le Fraper du Hellen, Co-counsel of the Defence team for
Mr Hassan Habib Merhi, pursuant to Article 34 (A) of the Directive on the Appointment and Assignment of Defence
Counsel, 29 June 2018.
230
On 10 and 28 September 2018, the Presiding Judge of the Trial Chamber placed on the record correspondence
dated 29 June, 24 August, 31 August and 5 September 2018, primarily concerning the new Head of Defence Office’s
decision to delegate some of her supervisory functions—namely concerning Mr Merhi’s legal team—to the Deputy
Head of Defence Office, Publication of correspondence on Head of Defence Office potential conflict of interest;
Addendum to publication of correspondence on Head of Defence Office potential conflict of interest. On 21 September
2018, the Trial Chamber sought submissions from the Parties, Head of Defence Office and Deputy Head of Defence
Office on this issue, Order seeking submissions on Head of Defence Office potential conflict of interest. On 5 October
2018, the Trial Chamber instructed the Head of Defence Office to provide details of the alternative supervisory
mechanism she mentioned in her submissions, after she revoked the delegation of duties to the Deputy Head of
Defence Office, Order seeking explanation of alternative supervision mechanism from Head of Defence Office. On
11 October 2018, the Presiding Judge of the Trial Chamber notified the Parties and the Legal Representatives of
Victims of a proposed amendment to Rule 57, Notification of proposed amendment to Rule 57. On 14 February 2019,
the Trial Chamber issued an internal memorandum questioning the Head of Defence Office’s suggestion of appointing
an independent consultant to monitor the effectiveness of the Accused’s representation and make recommendations
to the Head of Defence Office; instead, the Trial Chamber suggested the appointment of an amicus curiae, Internal
memorandum to Head of Defence Office on monitoring effective legal representation. On 22 February 2019, the Head
of Defence Office informed the Trial Chamber that a consultant had already been appointed in December 2018, and
that she would implement any recommendations made by the consultant regarding Mr Merhi’s representation;
however, she maintained her opposition to delegating the supervision of counsel for the other Accused, F3764, Internal
Memorandum – Response to the Internal Memorandum from the Trial Chamber of 14 February 2019, 19 March 2019.
231
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0033, Prosecution Request for Rule 89 (E) Referral of the Matter of
Joinder, 18 December 2013; F1272, Prosecution Notice of Request for Pre-Trial Judge to Refer the Matter of Joinder
of the Merhi Case to the Ayyash et al. case to the Trial Chamber, 18 December 2013.
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169.

The Merhi Defence responded on 30 December 2013, opposing the referral. 232 On the same

day, the Prosecution applied to the Trial Chamber, in the Ayyash case, asking it to join the two
cases under Rule 70.233 The Pre-Trial Judge referred the issue to the Trial Chamber on 2 January
2014.234
170.

In the meantime, on 8 January 2014—eight days before the commencement of the trial of

Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra—the Prosecution filed its pre-trial brief in
the separate case against Mr Merhi. 235
171.

The Trial Chamber held a preliminary hearing on the issue on 14 January 2014, and invited

counsel for Mr Merhi to participate in the ongoing Ayyash proceedings as ‘interested observers’. 236
It set a deadline of 31 January 2014 for submissions by the Merhi Defence on the issue of a
joinder.237
172.

The Merhi Defence’s response of 30 January 2014, while not opposing joinder, emphasised

the necessity of completing the pre-trial phase in the Merhi case, but before the Pre-Trial Judge,
to protect Mr Merhi’s rights.238 On 4 February 2014, the Head of Defence Office filed an
observation supporting the Merhi Defence’s application to maintain pre-trial proceedings before
the Pre-Trial Judge.239 The effect of this application, if accepted, would have been separate
proceedings before two chambers in respect of the five Accused, but with an adjourned trial against
four of them.
173.

On 11 February 2014, the Trial Chamber held a joint hearing in the two cases to decide the

issue of joinder. The same day, and with substantial written reasons filed on 25 February 2014, the

232

STL-13-04/I/PTJ, Prosecutor v. Merhi, F0046, Observations de la Défense relatives à la requête du Procureur aux
fins de transfert à la Chambre de première instance de la question de la junction, 30 December 2013.
233
F1289, Prosecution Motion for Joinder, 30 December 2013.
234
Joinder referral decision.
235
STL-13-04/I/PTJ, Prosecutor v. Merhi, F0052, Redacted Version of the Prosecution’s Pre-Trial Brief, 13 January
2014.
236
STL-13-04/I/PTJ, Prosecutor v. Merhi, T. 14 January 2014, p. 48.
237
Order varying time-limits for submissions on joinder.
238
STL-13-04/PT/TC, Prosecutor v. Merhi, F0072, Merhi Defence Response to the Prosecution Motion for Joinder
of the Cases of Merhi and Ayyash et al., 30 January 2014.
239
STL-13-04/PT/TC, Prosecutor v. Merhi, F0076, Observations from the Head of Defence Office on Maintaining
the Pre-Trial Proceedings in the Merhi Case before the Pre-Trial Judge, 4 February 2014.
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Trial Chamber, acting under Rule 70 (A), 240 decided that the two cases should be joined and tried
on the same indictment, and postponed resumption of the trial until at least early to mid-May
2014.241
174.

After consultation with the Pre-Trial Judge under Rule 70 (C),242 the Trial Chamber also

decided on the division of tasks between itself and the Pre-Trial Judge, in assisting the Parties—
particularly the Merhi Defence—to prepare for trial.
175.

Specifically, it decided that it would perform all pre-trial functions that were not within the

Pre-Trial Judge’s exclusive competence. His exclusive competence was confined to questioning
anonymous witnesses, hearings on security interests of States and other international entities and
submissions on information not subject to disclosure without consent of the provider. In addition,
the Trial Chamber would continue to consult with the Pre-Trial Judge on his possibly performing
certain functions that he may more appropriately perform, namely unique investigative
opportunities, exceptional gathering of evidence, taking depositions and ruling on applications for
the status of participating victims. 243
176.

On 31 March 2014, the Trial Chamber certified for appeal its decision on the joinder of the

two cases.244 On 21 May 2014, the Appeals Chamber unanimously dismissed the Merhi Defence
Appeal.245
177.

On 12 February 2014, the Trial Chamber ordered the Prosecution to file a consolidated

indictment by 7 March 2014; it maintained 14 February 2014 as the date for filing preliminary
motions challenging the separate indictment against Mr Merhi. 246

240

Rule 70 (A) provides that ‘Two or more crimes may be joined in one indictment if the conduct falls within Article
1 of the Statute and the alleged crimes were committed by the same accused.’
241
Joint Hearing, T. 11 February 2014, pp 91-96; F1477, Certificate, 2 April 2014; STL-13-04/PT/TC, Prosecutor v.
Merhi, F0086, Certificate, 2 April 2014. Trial management decision, p. 8.
242
Rule 70 (C) specifies that ‘In cases under paragraphs (A) and (B) the Trial Chamber, in consultation with the PreTrial Judge, may perform any of the Pre-Trial Judge’s functions in Rules 89 (A)-(D), (F), 90 (A) (iv), 91 and 94. Rule
95 may be wholly or partly dispensed with.’
243
Trial management decision, paras 70-75.
244
Certification decision on joinder.
245
Appeal decision on joinder.
246
T. 12 February 2014, pp 26-27, 48.
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178.

On 14 February 2014, the Merhi Defence filed a preliminary motion on defects in the form

of the indictment, arguing that it lacked specificity regarding important points of the charges.247
The Trial Chamber dismissed the motion on 28 March 2014. 248
179.

On 4 March 2014, the Trial Chamber held a status conference, and issued an oral decision

on the timeframe for the Merhi Defence to seek the recall of witnesses. 249
180.

On 7 March 2014, the Prosecution filed a consolidated indictment, and consolidated

witness and exhibit lists, containing 462 witnesses and 6,707 exhibits.250 On 25 April 2014, the
Merhi Defence filed a motion alleging defects in the consolidated indictment. 251 On 22 May 2014,
the Trial Chamber dismissed this motion.252
181.

Meanwhile, in an attempt to facilitate the Merhi Defence’s preparation for trial, the

Presiding Judge held case management meetings with the Merhi Defence, Prosecution, Registry
officials and the Defence Office. These meetings occurred on 8 January, and 14 and 21 February
2014. The aim was to ensure that the Merhi Defence would have adequate resources to prepare of
trial in the event of a joinder and a resumed joined trial.253
182.

The Merhi Defence, however, complained about this and sought the suspension of these

meetings. 254 On 1 April 2014, the Trial Chamber dismissed this complaint against holding regular
case management meetings outside of court hearings. 255
183.

On 10 April 2014, the Trial Chamber held another status conference, and issued various

oral decisions, for example setting the date for a pre-trial conference and for the Merhi Defence to

247

Preliminary Motion on Defects in the Form of the Indictment, 14 February 2014.
Decision on the form of the indictment against Mr Merhi.
249
Status conference, T. 4 March 2014; Order setting timeframe for Merhi Defence to request recall of witnesses.
250
F1444, Prosecution Submission of Consolidated Indictment, Witness and Exhibit Lists, 7 March 2014.
251
F1506, Preliminary Motion on Defects in the Form of the Consolidated and Amended Indictment of 7 March 2014,
25 April 2014.
252
Decision dismissing a motion alleging defects in the form of the consolidated indictment.
253
Decision on case management meetings.
254
F1447, Merhi Defence Request Relating to Holding Confidential Meetings and the Public Nature of the
Proceedings, 11 March 2014.
255
Decision on case management meetings.
248
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submit its pre-trial brief, and extending time limits for the Merhi Defence to file its notices
regarding expert witnesses.256
184.

On 17 April 2014, at the Prosecution’s motion and as a consequence of the trial now

proceeding on a ‘consolidated indictment’, the Trial Chamber issued new domestic and
international arrest warrants against all five Accused.257
185.

On 12 May 2014, the Trial Chamber held another status conference, during which it

ordered that hearings in the Ayyash and others trial resume on 18 June 2014,258 and certified this
decision for interlocutory appeal. 259 The Merhi Defence appealed the decision on 22 May 2014. 260
The Appeals Chamber confirmed that the trial could commence on the date set by the Trial
Chamber.261
186.

The Merhi Defence filed its pre-trial brief on 26 May 2014,262 and on 16 June 2014 the

Trial Chamber held a pre-trial conference preceding the resumption of trial. 263
187.

The trial resumed on 18 June 2014.264 The Trial Chamber noted that, before it joined the

two cases, it had received 214 exhibits into evidence, heard the live evidence of 15 witnesses and
15 witness statements were admitted into evidence without the witness being required to give live
evidence. It declared admissible the statements of a further 33 witnesses, without requiring them
to attend for cross-examination. It noted that the Merhi Defence could ask it to reconsider these
decisions and to seek the recall of any of the witnesses for cross-examination. 265 The Merhi
Defence sought neither the reconsideration nor the recall of any of the witnesses.

256

Status conference, T. 10 April 2014; Decision extending time limits for Merhi Defence to file notices on expert
witnesses; Scheduling order for pre-trial conference and Merhi Defence pre-trial brief.
257
Decision on new arrest warrants following joinder.
258
Scheduling order for recommencement of trial, pp 61-74.
259
Status conference, T. 12 May 2014, p. 80; Oral Decision granting certification to appeal the Trial Chamber’s
scheduling order for recommencement of trial, T. 12 May 2014, pp 77-80.
260
F0005-AR126.8, Interlocutory Appeal Brief from the Merhi Defence against the Decision Setting the Date of Trial,
22 May 2014.
261
Appeals decision denying the appeal of the scheduling order for recommencement of trial.
262
F1543, Merhi Defence Pre-Trial Brief, 26 May 2014.
263
Pre-trial conference, T. 16 June 2014.
264
Procedural matters, T. 18 June 2014, p. 3.
265
Procedural matters, T. 18 June 2014, pp 6-7.
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188.

The Prosecutor and Prosecution counsel made opening statements in the case against Mr

Merhi on this day.266 The Merhi Defence made its opening statement the following day. 267

12.

Mustafa Badreddine’s reported death, termination of the proceedings
and amending the consolidated indictment

189.

On 13 May 2016, Lebanese media reported that ‘Hajj Mustafa Badreddine’ had been killed

in an explosion in Syria, while commanding Hezbollah fighters near Damascus. 268
190.

The Trial Chamber held a hearing on this matter on 31 May 2016 and 1 June 2016, during

which the Prosecution and counsel for Mr Badreddine led evidence of his alleged death. 269 At the
end of the hearings, the Trial Chamber by majority, with Judge Braidy dissenting, held in a
decision delivered in court—followed by written reasons—that sufficient evidence had not yet
been presented to establish Mr Badreddine’s death and therefore terminate the proceedings against
him. For this reason the decision was termed an ‘interim decision’. 270
191.

It decided that the trial would continue pending additional material being received in

response to the Prosecution’s outstanding requests for assistance to the Lebanese Government. 271
These included a request for a death certificate and firm evidence that he was deceased.
192.

On the same day, on 1 June 2016, counsel for Mr Badreddine sought certification, under

Rule 126 (C), to appeal the Trial Chamber’s decision and sought a stay of proceedings pending
the resolution of the appeal.272 The Trial Chamber heard further submissions from Defence counsel
the next day, 2 June 2016.273 It ordered the Badreddine Defence to file any application for
certification to appeal the interim decision within 24 hours of the filing of the Trial Chamber’s
written reasons, and adjourned the proceedings for the remainder of the week. 274

266

Prosecutor’s opening statement regarding Hassan Habib Merhi, T. 18 June 2014, pp 14-70.
Merhi Defence opening statement, T. 19 June 2014, pp 3-12.
268
Reasons for interim decision on the death of Mr Badreddine and termination of proceedings, para. 4.
269
T. 31 May 2016, T. 1 June 2016.
270
Interim decision delivered in court on the reported death of the Accused Mustafa Amine Badreddine, T. 1 June
2016, pp 55-57, 62.
271
Interim decision delivered in court on the reported death of the Accused Mustafa Amine Badreddine, T. 1 June
2016, p. 56.
272
T. 1 June 2016, pp 61-62; F2609, Badreddine Defence Request for Certification to Appeal the Oral Decision of 1
June 2016, and for Stay of Proceedings, 1 June 2016.
273
Badreddine Defence Submission, T. 2 June 2016, pp 2-33.
274
Order setting a time limit for filing requests for certification.
267
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193.

The Trial Chamber’s written reasons, and Judge Braidy’s written dissent, were issued on 7

and 8 June 2016, respectively. 275 The Trial Chamber reiterated that it was premature to conclude
that Mr Badreddine was deceased276—particularly when the Prosecution’s request for a number of
forms of official proof, including a death certificate, from the Government of Lebanon was still
outstanding. 277 It held that neither counsel for Mr Badreddine nor the other Accused would suffer
any prejudice as a result of deferring the determination of the matter, to give the Lebanese
Government time to obtain the additional material. 278
194.

On 8 June 2016, counsel for Mr Badreddine, joined by the Defence of the other four

Accused and the Head of Defence Office, filed an application for certification to appeal the
decision of 7 June 2016, renewing its application of 1 June 2016.279 The Defence argued that
continuing the trial without a final legal determination of the issue of Mr Badreddine’s death could
result in unfairness because the Trial Chamber may lack personal jurisdiction to continue hearing
the case.280 The Prosecution responded on 8 June 2016 and the Legal Representatives of Victims
filed their response and observations on 9 June 2016.281 On the same day, the Trial Chamber
certified the issue for interlocutory appeal. 282
195.

The Badreddine Defence filed its interlocutory appeal on 15 June 2016, additionally asking

that the proceedings be suspended pending its resolution. 283 It was supported by the Head of

275

Reasons for interim decision on the death of Mr Badreddine and termination of proceedings; F2616, Dissenting
Opinion of Judge Micheline Braidy on the Trial Chamber’s Interim Decision Regarding the Death of Mr Mustafa
Amine Badreddine and Possible Termination of Proceedings, 8 June 2016.
276
Reasons for interim decision on the death of Mr Badreddine and termination of proceedings, paras 33, 35, 39.
277
Reasons for interim decision on the death of Mr Badreddine and termination of proceedings, paras 36-37.
278
Reasons for interim decision on the death of Mr Badreddine and termination of proceedings, para. 38.
279
F2613, Badreddine Defence Perfected Request for Certification to Appeal the Interim Decision of 1 June 2016, 8
June 2016; F2609, Badreddine Defence Request for Certification to Appeal the Oral Decision of 1 June 2016, and for
Stay of Proceedings, 1 June 2016; F2614, Defence Joinder to ‘Badreddine Defence Perfected Request for Certification
to Appeal the Interim Decision of 1 June 2016’, 8 June 2016; F2617, Observations from the Head of Defence Office
in Support of the Badreddine Defence Request Dated 8 June 2016 for Certification to Appeal the Oral Decision of 1
June 2016, 8 June 2016.
280
F2613, Badreddine Defence Perfected Request for Certification to Appeal the Interim Decision of 1 June 2016, 8
June 2016, para. 3; F2609, Badreddine Defence Request for Certification to Appeal the Oral Decision of 1 June 2016,
and for Stay of Proceedings, 1 June 2016, paras 7-8.
281
F2615, Prosecution Response to the Badreddine Defence Perfected Request for Certification to Appeal the Interim
Decision of 1 June 2016, 8 June 2016; F2618, Observations of the Legal Representative of Victims to the Badreddine
Defence Perfected Request for Certification to Appeal the Interim Decision of 1 June 2016, 9 June 2016.
282
Certification for interlocutory appeal of the interim decision on the death of Mr Badreddine and termination of
proceedings.
283
F0001-AR126.11, Badreddine Interlocutory Appeal of the ‘Interim Decision on the Death of Mr Mustafa Amine
Badreddine and Possible Termination of Proceedings’, 15 June 2016, paras 27-31.
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Defence Office and joined by the Ayyash, Merhi and Oneissi Defence.284 The Prosecution and
Legal Representatives of Victims opposed the appeal. 285 While the Prosecution did not oppose the
application to suspend the proceedings, the Legal Representatives of Victims submitted that such
a suspension should be ordered only if certain conditions were met. 286
196.

On 21 June 2016, the Appeals Chamber, with Judges Baragwanath and Nsereko dissenting,

granted the suspensive relief.287 The Appeals Chamber’s written reasons followed on 23 June
2016.288
197.

On 30 June 2016, the Badreddine Defence asked the Appeals Chamber to lift the

suspensive effect of its previous decision on the trial proceedings, to allow the Trial Chamber to
receive and consider a certified copy of Mr Badreddine’s death certificate and a medical report
annexed to it.289 This was opposed by the Prosecution. 290 On 1 July 2016, the Trial Chamber asked
the Appeals Chamber for access to the additional documents, appended confidentially to the
Badreddine Defence motion.291

284

F0004-AR126.11, Observations from the Head of Defence Office in support of the Badreddine Appeal against the
‘Interim Decision on the Death of Mr Mustafa Amine Badreddine and Possible Termination of Proceedings’, 16 June
2016; F0006-AR126.11, Joinder from the Defence of Messrs Oneissi and Merhi to the Badreddine Defence Appeal
Against the ‘Interim Decision on the Death of Mr Mustafa Amine Badreddine and Possible Termination of
Proceedings’, 17 June 2016; F0009-AR126.11, Ayyash Defence Joinder to ‘Badreddine Interlocutory Appeal of the
“Interim Decision on the Death of of Mr Mustafa Amine Badreddine and Possible Termination of Proceedings”’, 21
June 2016.
285
F0008-AR126.11, Prosecution Response to the Interlocutory Appeal of the ‘Interim Decision on the Death of Mr
Mustafa Amine Badreddine and Possible Termination of Proceedings’, 20 June 2016; F0012-AR126.11, Submissions
of the Legal Representative of Victims on the Interlocutory Appeal of the ‘Interim Decision on the Death of Mr
Mustafa Amine Badreddine and Possible Termination of Proceedings’, 27 June 2016.
286
F0003-AR126.11, Prosecution Submissions on the Badreddine Defence Application for Suspensive Relief, 16 June
2016; F0007-AR126.11, Submissions of the Legal Representative of Victims on the Badreddine Defence Application
for Suspensive Relief, 17 June 2016.
287
Decision on Badreddine Defence request for suspensive effect of its interlocutory appeal against the Trial
Chamber’s decision regarding Mr Badreddine’s death.
288
Reasons for decision on Badreddine Defence request for suspensive effect of its interlocutory appeal, with the
dissenting opinion of Judge Baragwanath and Judge Nsereko.
289
F0013-AR126.11, Public Redacted Version of Badreddine Request for Lifting of Suspensive Effect in re.
Interlocutory Appeal of the Interim Decision on the Death of Mr Mustafa Amine Badreddine, 30 June 2016.
290
F0015-AR126.11, Redacted Version of the Corrected Version of Prosecution Response to the Badreddine Request
for Lifting of Suspensive Effect in re Interlocutory Appeal of the Interim Decision on the Death of Mr Mustafa Amine
Badreddine, filed 4 July 2016, 6 July 2016.
291
F0014-AR126.11, Request to Appeals Chamber for Access to Documents Relating to the Death of Mustafa Amine
Badreddine, 1 July 2016.
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198.

On 11 July 2016, the Appeals Chamber—with Judges Baragwanath and Nsereko

dissenting—granted the appeal, finding that Mr Badreddine’s death had been sufficiently proven
on the evidence presented.292
199.

It directed the Trial Chamber to terminate the proceedings against Mr Badreddine, without

prejudice to resume the proceedings, if evidence that he was alive was adduced in the future.293
On the same day, the Trial Chamber terminated the proceedings against Mr Badreddine without
prejudice, and ordered the Prosecution to file an amended consolidated indictment.294 As noted
above, the operative amended consolidated indictment was filed on 12 July 2016. 295

13.

The trial proceedings, including the Prosecution’s case and motion for a
judgment of acquittal

200.

The Prosecution called its first witnesses on 22 January 2014.296 It completed the

presentation of its evidence on 7 February 2018, after the evidence of 269 witnesses was received,
and 2,487 exhibits had been tendered into evidence. 297
201.

Some relevant procedural matters occurring during the trial are highlighted below.
(a)

202.

In-court summaries of evidence admitted under Rules 154, 155 and 156

In its directions on the conduct of the proceedings, the Trial Chamber ordered the Parties

to read into the record the summaries of tendered witness statements, and to disclose this summary
one day in advance.298 During the trial, the Trial Chamber also adopted a practice in which the
Parties summarised the content of any documents tendered under Rule 154, and where possible
displayed relevant portions of the document for public broadcast. This was also a procedural
innovation in international criminal law proceedings. The Trial Chamber explained:

292

Interlocutory appeal decision on the death of Mr Badreddine and termination of proceedings, para. 53, disposition;
F0019-AR126.11, Dissenting Opinion of Judge Daniel David Ntanda Nsereko, 11 July 2016; F0020-AR126.11,
Dissenting Opinion of Judge Baragwanath on the Appeals Chamber’s “Decision on Badreddine Defence interlocutory
appeal of the interim decision regarding Mr Badreddine’s death and termination of proceedings”, 13 July 2016.
293
Interlocutory appeal decision on the death of Mr Badreddine and termination of proceedings, para. 53, disposition.
294
Order terminating proceedings against Mr Badreddine without prejudice and ordering the filing of an amended
consolidated indictment.
295
Amended consolidated indictment.
296
Evidentiary Matters, T. 22 January 2014, p. 5.
297
Procedural matters, T. 7 February 2014, p. 69.
298
Directions on the conduct of the proceedings, para. 8.
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The public policy purpose of this, as at the ICTY, is to allow those following the
proceedings—such as the public and the media—to better understand the evidence. It also
assists the Trial Chamber, the Parties and Legal Representative of Victims in
contextualising the evidence, in summarised form, in the transcript.

203.

299

It also noted the considerable saving of court time by admitting the evidence of numerous

witnesses under Rules 155 and 156 and that:
The time taken to read summaries of their statements onto the record is but a tiny
percentage of the time that would have been required for oral testimony. It also guarantees
the transparency of the proceedings.
The right to a public hearing, unlike other procedural rights, involves more than the interest
of the Accused. It also ensures both the public’s right to know and the integrity of the
judicial process.
The public filings, including the Trial Chamber’s decisions, on the admissibility of
evidence declared admissible under Rules 154, 155 and 156 do not necessarily of
themselves properly inform the public about the content of the written evidence. As their
focus is on the relevance and probative value of the evidence proposed for admission, the
contents of the relevant statements or documents are not always or sufficiently summarised
in those decisions or submissions. Moreover, some evidence is subject to protective
measures ordered under Rule 133 and is redacted or not made public. Furthermore—unlike
transcripts—evidence admitted under Rules 154, 155 and 156 is not, pursuant to a decision
of the Registrar, available on the Special Tribunal’s website.

(b)

300

Amending the directions on the conduct of proceedings to allow mid-trial
thematic summaries

204.

As another innovation in international criminal law proceedings, the Trial Chamber

permitted the Parties and participating victims to present mid-trial thematic summaries.
205.

After first hearing from the Parties and Legal Representatives of Victims, the Trial

Chamber held that it may require or grant leave to the Parties and Legal Representatives of Victims

299
300

In-court summaries decision, para. 30.
In-court summaries decision, paras 32, 33, 34 (footnote omitted).
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to present in-court mid-trial thematic summaries of the evidence. In a decision delivered in court
on 4 April 2016—with written reasons filed on 7 April 2016—the Trial Chamber supplemented
its Rule 130 (A) directions on the conduct of the proceedings to allow in court mid-trial
summaries. 301
206.

After noting the technicality and complexity of the proceedings, the Trial Chamber stated

that:
Mid-trial thematic summaries could be very useful to the Trial Chamber. But, like an
opening or closing statement, they are not evidence. And, as the Prosecution has submitted
with regard to its thousands of pieces of circumstantial evidence, in most instances, ‘the
potential relevance of these individual pieces may only be considered in the context of
other related pieces of evidence’. Such summaries can therefore aid the Trial Chamber,
Parties and participating victims—and the public—in understanding the voluminous
evidence and how some pieces of evidence relate to other pieces and to the evidence as a
whole. For this reason, they can promote the overall efficiency of the trial.302

207.

The Trial Chamber further reasoned that:
Mid-trial summaries are extremely useful in contextualising a case as complex and
technical as this one. They are permissible under Rule 130 (A). There is no prejudice to
the rights of the Accused to a fair, impartial and expeditious trial. The Trial Chamber will
therefore supplement its guidelines attached to the directions on the conduct of the
proceedings to permit intermittent mid-trial thematic summaries of evidence.303

208.

Several mid-trial summaries were made in court, for example by the Prosecution on 4 April

2016, and by the Sabra Defence on 9 September and 9 November 2016.304 The Sabra Defence also
filed a written mid-trial thematic summary on 28 April 2017. The Trial Chamber formally
authorised this on 29 November 2017. 305

301

Decision on periodic in-court summaries; In-court summaries decision.
In-court summaries decision, para. 15 (footnote omitted).
303
In-court summaries decision, para. 38.
304
Prosecution submissions, T. 4 April 2016, pp 4-30; Sabra Defence submissions, T. 9 September 2016, pp 31-32,
T. 9 November 2016, pp 27-50.
305
F3108, Request for Leave to File Defence Thematic Summary of Information Relevant to the Chamber in Relation
to the False Claim of Responsibility, 28 April 2017; Decision allowing Sabra Defence supplement.
302
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(c)
209.

Amending the decision on the working languages of the case

On 14 July 2016, on the Registrar’s motion and after consulting the Parties and Legal

Representatives of Victims, the Trial Chamber varied the Pre-Trial Judge’s decision on the
working language regime, which required that exculpatory material disclosed to the Defence under
Rule 113 be in English and Arabic, and its original language, if that language is neither English
nor Arabic.
210.

This variation removed the costly requirement that all such material be translated into

Arabic, and instead allowed the Defence to request translation into Arabic only when necessary. 306
211.

On 21 March 2018, after running its own technical tests, the Trial Chamber varied the Pre-

Trial Judge’s decision to allow for the addition of a French real time transcript of hearings,
alongside the English one.307
(d)
212.

Disclosure issues

Issues relating to disclosure of Prosecution material to the Defence, as noted above, were

far from resolved when the Trial Chamber, on 25 October 2013, received jurisdiction to try the
case. During the trial, Defence counsel brought to the Trial Chamber’s attention, and for its
adjudication, a number of alleged violations of the Prosecutor’s duties to disclose material that was
either material to Defence preparations for trial or exculpatory, pursuant to Rules 110 (B) and 113
213.

On a number of occasions, the Trial Chamber ordered the Prosecution to provide it with

the material, ex parte, to allow the Trial Chamber to decide whether the material should be
disclosed, or that it was exempt from disclosure, as for example, the internal work product of a
Party, pursuant to Rule 111. Several times the Trial Chamber, after inspecting the material or
samples of it, ordered its full or partial disclosure to the Defence.308 On other occasions, it ruled
that the material had been properly disclosed. 309

306

Decision on translating exculpatory material into Arabic.
Decision permitting French simultaneous transcription.
308
For example, Decision reconsidering decision on Oneissi Defence requests for assistance; Decision on Oneissi
Defence request for assistance re mobile 095; Decision on disclosure re Andrew Donaldson’s reports.
309
For example, Order to Prosecution to provide documents to Trial Chamber for review of internal work product
categorisation and disclosure; Decision on Oneissi Defence requests for assistance; Decision denying the Sabra
Defence application for disclosure of a UNIIIC Internal Memorandum on Mr Wissam Al-Hassan.
307

Case No. STL-11-01/T/TC

2492 of 2642

18 August 2020

R334478

PUBLIC
STL-11-01/T/TC
F3839/A01/20200818/R331945-R334626/EN/dm

(e)
214.

Rule 167 motion for acquittal at the end of the Prosecution case

At a case management meeting held on 2 February 2018, counsel for Mr Oneissi informed

the Trial Chamber that he intended to move the Trial Chamber under Rule 167 to acquit Mr
Oneissi.310 As the Sabra Defence had left open the possibility that it might make a similar
application, it was ordered to inform the Trial Chamber of its intention by 13 February 2018.311
The Trial Chamber scheduled hearings on the Oneissi Defence’s motion to acquit for 20 and 21
February 2018.312
215.

The Prosecution’s case was formally closed on 7 February 2018.313 The Oneissi Defence

confirmed its intention to move for acquittal, whereas counsel for the other Accused informed the
Trial Chamber that they would not make submissions under Rule 167. 314
216.

On 8 February 2018, the Trial Chamber ordered the Oneissi Defence to file a skeleton

outline of its arguments by 16 February 2018 and the Prosecution to make a similar filing by 19
February 2018,315 which they did.316
217.

The Oneissi Defence made oral submissions in support of its motion to acquit on 20 and

21 February 2018.317 The Prosecution responded on 21 and 22 February 2018.318 The same day,
on 22 February, the Trial Chamber ordered the parties to file written submissions by 27 February
2018.319 These were duly filed.320

310

Scheduling Order Regarding Close of Prosecution Case and Defence Submissions under Rule 167, para. 2;
Procedural Matters, T. 7 February 2018, pp 70-71.
311
Scheduling order on the close of the Prosecution case and Rule 167 submissions, paras 2, 5.
312
Scheduling order on the close of the Prosecution case and Rule 167 submissions, para. 4.
313
Procedural Matters, T. 7 February 2018, p. 69.
314
Procedural Matters, T. 7 February 2018, pp 72-74, T. 20 February 2018, p. 8. Counsel for Mr Ayyash felt ethically
bound to submit that the Prosecution had not met its burden of proof, but clarified that this would not entail a formal
motion under Rule 167, T. 7 February 2018, pp 72-73, T. 20 February 2018, pp 8-11. The Prosecution nevertheless
outlined its case against Mr Ayyash, Prosecution submissions, T. 22 February 2018, pp 20-39.
315
Scheduling order on Rule 167 submissions, paras 5-6.
316
F3574, Corrected Version of “Defence for Hussein Hassan Oneissi Submission Pursuant to the Trial Chamber’s
Scheduling Order of 8 February 2018” filed on 16 February 2018, 16 February 2018; F3577, Skeleton Argument in
Response to Rule 167 Motion by Oneissi Defence, 19 February 2018.
317
Submissions by Oneissi Defence, T. 20 February 2018, pp 19-95, T. 21 February 2018, pp 3-37.
318
Response by Prosecution, T. 21 February 2018, pp 39-113; Reply by Oneissi Defence, T. 21 February 2018, pp
114-121; Prosecution rejoinder, T. 22 February 2018, pp 7-10.
319
T. 22 February 2018, pp 7-10.
320
F3586, Public Redacted Version of the “Corrected Version of the Additional Submissions from the Oneissi Defence
Pursuant to Rule 167 and to the Oral Order of the Trial Chamber dated 22 February 2018 Filed on 27 February 2018”,
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218.

On 23 February 2018—before reaching a decision on the Oneissi Defence motion to

acquit—the Trial Chamber ordered counsel for each Accused to state whether they would present
a Defence case and file associated documents.321 On 5 March 2018, the Oneissi Defence asked
that this be suspended, pending a decision on its Rule 167 motion. 322 The Trial Chamber dismissed
the Oneissi Defence application the next day. 323
219.

The Trial Chamber denied the Oneissi Defence motion for a judgment of acquittal in a

decision delivered in court on 7 March 2018, finding that the Prosecution had provided sufficient
evidence upon which it could convict Mr Oneissi under all counts.324 The Oneissi Defence
reiterated its application for suspension of the Rule 128 order pending the resolution of any appeal
against the Rule 167 decision. 325
220.

On 14 March 2018, the Oneissi Defence sought certification from the Trial Chamber to

appeal its decision of 7 March 2018 and asked for a stay in the proceedings until the appeal was
resolved. 326
221.

The Legal Representatives of Victims filed observations on 29 March 2018; they submitted

that the Trial Chamber should dismiss the certification request and deny the motion for suspension,
noting that the victims sought an expeditious conclusion to the trial. 327 The Prosecution replied the
same day, also arguing for dismissal of the motion for a stay in proceedings. 328 On 6 April 2018,

7 March 2018; F3587, Public Redacted Version of the Corrected Version of the Prosecution Further Submissions in
Response to an Oneissi Defence Application for Acquittal Under Rule 167, 1 March 2018.
321
Rule 128 scheduling order on presentation of a Defence case.
322
F3592, Oneissi Defence Request for Suspension of Rule 128 Scheduling Order, 5 March 2018. Defence Counsel
for Mr Sabra also requested a stay in the proceedings, F3591, Sabra Defence Request Pursuant to Rule 165 and For
Suspensive Effect of Rule 128 Order, 5 March 2018.
323
Order scheduling a pre-defence conference and dismissing suspension requests.
324
Rule 167 decision.
325
Procedural Matters, T. 7 March 2018, pp 64-66.
326
F3603, Public Redacted Version of the Request for Certification of the Chamber’s Decision of 7 March 2018
Dismissing the Application for the Acquittal of Mr Oneissi Filed Pursuant to Rule 167, 15 March 2018.
327
F3612, The Legal Representative of Victims Observations on “Requête en certification de la Decision de la
Chambre en date du 7 Mars 2018 rejetant la demande d’acquittement de M. Oneissi déposée en application de l’article
167”, 29 March 2018.
328
F3613, Prosecution Response to Oneissi Defence “Requête en certification de la décision de la Chambre en date
du 7 Mars 2018 rejetant la demande d’acquittement de M. Oneissi déposée en application de l’article 167”, 29 March
2018.
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the Oneissi Defence replied to the Prosecution and the Legal Representatives of the Victims.329
The Trial Chamber dismissed the application for certification to appeal on 14 May 2018. 330

14.

Representation of victims during the trial and the presentation of the
victims’ case
(a)

222.

Decisions on victims’ participation and legal representation

On 9 February 2012, the Victims’ Participation Unit transmitted to the Pre-Trial Judge the

applications of 73 people seeking the status of victim participating in the proceedings. 331 The PreTrial Judge granted this status to 58, finding prima facie evidence that they suffered physical,
material or mental harm as a direct result of the attack on 14 February 2005. 332
223.

The Pre-Trial Judge decided that the victims authorised to participate in the proceedings

could only do so through a legal representative, and that they formed a single group for the purpose
of their legal representation before the Special Tribunal. 333
224.

On 16 May 2012, the Registrar, pursuant to the Pre-Trial Judge’s decision, designated Mr

Peter Haynes as lead Legal Representative, and Mr Mohammad Mattar and Ms Nada AbdelsaterAbusamra as Co-Legal Representatives, to represent the interests of the participating victims. 334
225.

In his second decision on victim participation of 3 September 2012, the Pre-Trial Judge

granted a further nine applicants participating victim status.335 In his third decision on victim
participation of 28 November 2012, the Pre-Trial Judge granted another applicant participating
victim status.336 In a fourth decision on 2 May 2013, the Pre-Trial Judge denied four applications

329

F3618, Reply to the Responses of the Prosecution and of the Legal Representative of Victims to the “Requête de
la Defence en certification de la décision de la Chambre en date du 7 mars 2018 rejetant la demande d’acquittement
de M. Oneissi déposée en application de l’article 167", 6 April 2018.
330
Decision denying Oneissi Defence certification to appeal (non-acquittal under Rule 167).
331
F0119, Transmission of Applications for the Status of Victim Participating in the Proceedings, 9 February 2012
(corrigenda filed on 15 February 2012).
332
Pre-Trial Judge decision on victims’ participation in the proceedings, para. 104.
333
Pre-Trial Judge decision on victims’ participation in the proceedings, paras 112, 127, disposition.
334
Designation decision for Legal Representatives of Victims, para. 18, disposition.
335
Second decision on victim participation, para. 12.
336
Third decision on victim participation, para. 9.
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for participating victim status as they had not demonstrated the required nexus between the harm
they each claim to have suffered, and a crime pleaded within the indictment against the Accused. 337
226.

On 18 July 2014, in his fifth decision, the Pre-Trial Judge granted participating victim

status to three new applicants who had applied late—as they had learned of the possibility to
participate after the start of the trial, or had reconsidered their previous reluctance. 338 In the
decision the Pre-Trial Judge noted that while the Trial Chamber was now seised of the case, he
and the Trial Chamber had decided, in consultation, that under Rule 86 the Pre-Trial Judge would
continue to consider any new applications for participating victim status. 339
227.

On 6 November 2014, the Pre-Trial Judge granted participating victim status to two more

applicants who were unaware, before the trial started, that they could participate in the
proceedings. 340 In his seventh victim participation decision, issued on 5 May 2015, the Pre-Trial
Judge found the applications admissible although were overdue, and granted both applicants victim
participation status.341 In the eighth and final decision on victim participation issued on 13 July
2017, the Pre-Trial Judge granted participating victim status to one applicant unable to apply
earlier for medical reasons.342
228.

Over the course of the proceedings, the participating status of six victims was withdrawn

either by the Pre-Trial Judge or the Trial Chamber—for four of them at the motion of the Legal
Representatives of Victims following their deaths.343 The number of victims participating in the
trial at the time of delivery of judgment was 70. 344

337

Fourth Decision on victim participation.
Fifth decision on victim participation, paras 3, 12-14, disposition; F1599, Sixth Transmission by the VPU Pursuant
to Rule 51(B)(iii), 27 June 2014, para. 5.
339
Fifth decision on victim participation, para. 5. See also Trial management decision, para. 73.
340
Sixth decision on victim participation, paras 3, 11-13, disposition.
341
Seventh decision on victim participation, paras 3, 11-13, disposition.
342
Eighth decision on victim participation, paras 2, 11, disposition.
343
Decision authorising two victims to withdraw their participation; Decision authorising a victim to withdraw their
participation; Decision delivered in court authorising one victim to withdraw their participation; Decision withdrawing
one participating victim; Decision withdrawing participating victim (2020).
344
See also para. 796.
338
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(b)
229.

Decisions on modalities of victims’ participation

Both the Pre-Trial Judge and the Trial Chamber, after hearing the Parties, issued guidelines

governing the modalities of victims’ participation in the proceedings, supplementing the existing
applicable Rules.345
230.

On 1 March 2012, the Registrar asked the Pre-Trial Judge for clarification, under Rule 84

(E), on whether the Legal Representatives of Victims were entitled to receive filings classified as
‘confidential’. 346 The Pre-Trial Judge invited the Parties to file responses to the Registrar’s
submission by 9 March 2012,347 which they did.348
231.

On 28 March 2012, the Pre-Trial Judge invited the Parties, including the Victims’

Participation Unit, to make additional submissions on participating victims’ access to disclosure
materials by 4 April 2012,349 which were then filed.350 On 18 May 2012, the Pre-Trial Judge
granted the Legal Representatives of Victims access to all confidential filings and all material
disclosed by the Prosecution, subject to any protective measures. 351 The Pre-Trial Judge also ruled
on the modality of the victims’ participation at the pre-trial stage, permitting them to attend and
participate in meetings, status conferences and hearings, and to file motions or briefs on issues that
affect their interests. 352
232.

On 1 November 2013, the Legal Representatives of Victims applied to the Trial Chamber

to set out in concrete terms the modalities of victim participation at trial, and asked that the victims

345

On this, see further chapter V ‘Participation of victims’, (C) ‘Modes of victims’ participation in the trial’.
F0136, Submission on Receipt of Confidential Documents by Victims’ Legal Representatives and the Victims’
Protection Unit, 1 March 2012, para. 20.
347
F0139, CMSS Memorandum Filing Instructions from the PTJ Pursuant to Rule 8 Regarding the Submission on
Receipt of Confidential Documents by Victims' Legal Representatives and the Victims' Participation Unit, filed by
the Registry on 1 March 2012, 2 March 2012.
348
F0143, Prosecution’s Response to the Registry’s Submission on Receipt of Confidential Documents by Victims’
Legal Representatives and the Victims’ Participation Unit, 9 March 2012; F0144, Defence Response to the Registrar's
“Submission on Receipt of Confidential Documents by Victims' Legal Representatives and the Victims' Participation
Unit”, 9 March 2012.
349
F0170, Memorandum re. Scheduling Directive from Pre-Trial Judge, 28 March 2012.
350
F0181, Joint Defence Submission Regarding Access to Disclosure Material by the Victims’ Legal Representatives
and the Victims’ Participation, 4 April 2012; F0182, Prosecution’s Additional Submissions Pursuant to the Pre-Trial
Judge’s Scheduling Directive Dated 28 March 2012, 4 April 2012; F0183, VPU Submission Pursuant to the Pre-Trial
Judge's Scheduling Directive of 28 March 2012, 4 April 2012.
351
The Legal Representative were not entitled to receive documents classified as confidential and ex parte, or as under
seal and ex parte with limited distribution; Decision on modalities of victim participation.
352
Decision on modalities of victim participation.
346
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be granted a number of procedural rights.353 The Prosecution and, in a consolidated submission,
the Badreddine, Oneissi and Sabra Defence filed their observations on 18 November 2013. 354 On
16 January 2014, as noted above, the Trial Chamber, acting under Rule 130 (A), issued directions
on the conduct of the proceedings, including guidelines on the participation of victims in the
trial.355
233.

Consistent with the applicable Rules and directions, through their Legal Representatives,

the participating victims made opening submissions, questioned witnesses, filed motions and
observations, filed a final trial brief, presented closing arguments, received documents filed by the
Parties and participated in status conferences and trial case management meetings. 356
(c)
234.

Attendance of participating victims in court

On 4 November 2014, the Legal Representatives of Victims asked the Trial Chamber to

elaborate on how they should seek permission for future attendance of participating victims, both
public and confidential. 357 The Trial Chamber issued general directions on the attendance of
participating victims in the courtroom and permitted it on a case-by-case basis.358
235.

Following applications by the Legal Representatives of Victims, 33 participating victims

attended proceedings in the courtroom. 359
(d)
236.

Presentation of the ‘Victims’ case’

On 3 May 2017, the Legal Representatives of Victims sought the Trial Chamber’s

permission to call ten live witnesses and present the evidence of 18 other witnesses in written

353

F1200, Observations of the Legal Representative of Victims on the Modalities of Victim Participation at Trial, 1
November 2013, para. 58.
354
F1220, Prosecution Response to LRV Observations on the Modalities of Victim Participation at Trial, 18 November
2013; F1223, Defence Submissions on the Observations of the Legal Representative for Victims on the Modalities of
Victim Participation at Trial, 18 November 2013.
355
Directions on the conduct of the Proceedings.
356
On this, see further chapter V ‘Participation of victims’, (C) ‘Modes of victims’ participation in the trial’.
357
F1728, Public Redacted Version of the ‘Request of the Legal Representative of Victims for Clarification of the
Conditions Under which Participating Victims May Attend Proceedings’, 4 November 2014, para. 23.
358
Decision on Participating Victims’ attendance of proceedings.
359
For example, Decision allowing a participating victim to attend courtroom proceedings of 25 November 2016;
Decision allowing a participating victim to attend courtroom proceedings of 24 August 2017; Decision allowing a
participating victim to attend courtroom proceedings of 6 September 2018; Decision allowing a participating victim
to attend courtroom proceedings of 11 September 2018.
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statements, under Rules 155 or 158.360 On 10 May 2017, they sought leave to amend their witness
list.361 On 31 July 2017, the Trial Chamber granted the Legal Representatives of Victims’
application to present their evidence.362 The evidence was heard and received in August,
September and December 2017.

15.

Pre-defence conference, disqualification motion and presentation of the
Oneissi Defence case

237.

On 23 February 2018, as noted above, after the close of the Prosecution’s case, the Trial

Chamber ordered under Rule 128 that the Defence for each Accused state by 7 March 2018
whether they would present a defence case. 363
238.

On 5 March 2018, the Sabra Defence asked the Trial Chamber to call four witnesses under

Rule 165; it further asked the Trial Chamber to suspend the Rule 128 scheduling order until the
application was resolved.364 On the same day, the Oneissi Defence asked the Trial Chamber to
suspend the order until determination of its motion for acquittal under Rule 167.365 On 6 March
2018, the Trial Chamber dismissed both applications and scheduled the pre-defence conference
for 8 March 2018.366
239.

On 7 March 2018, the Sabra Defence notified the Trial Chamber that it was not yet in a

position to elect to present a case as it was awaiting the resolution of pending motions. 367 The
Merhi Defence stated that it did not intend to offer any evidence. 368 The Ayyash Defence was
unresponsive to the Rule 128 scheduling order. Only the Oneissi Defence elected to present a case,

360

F3116, Request of the Legal Representative of Victims to Call Witnesses and Tender Other Evidence and for
Guidance on Its Disclosure Obligations, in Compliance with the Judge Rapporteur’s 11 April 2017 Order, with
Confidential Annexes A, B and C, 3 May 2017, paras 2, 33.
361
F3132, Request of the Legal Representative of Victims to add four Witnesses to its Witness List, with confidential
Annex A, 10 May 2017.
362
Decision on the Legal Representatives’ application to call evidence.
363
Rule 128 scheduling order on presentation of a Defence case.
364
F3591, Sabra Defence Request Pursuant to Rule 165 and for Suspensive Effect of Rule 128 Order, 5 March 2018.
The Rule 165 motion is further discussed in sub-section (16) ‘One witness called by the Trial Chamber under Rule
165’.
365
F3592, Oneissi Defence Request for Suspension of Rule 128 Scheduling Order, 5 March 2018.
366
Order scheduling a pre-defence conference and dismissing suspension requests.
367
F3597, Notification in Relation to the Trial Chamber’s ‘Scheduling Order to the Defence under Rule 128’, 7 March
2018.
368
F3598, Merhi Defence Submissions Pursuant to Rule 128 of the Rules of Procedure and Evidence, 7 March 2018.
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consisting of two witnesses—one expert witness and one witness providing political background
evidence. 369
240.

The Trial Chamber held a pre-defence conference on 8 March 2018.370 At the conference,

counsel for Mr Merhi and Mr Oneissi confirmed their positions, and the Ayyash Defence informed
the Trial Chamber that it would not present a case. 371 The Trial Chamber ordered the Sabra Defence
to notify it by 9 March 2018 whether it would present a case,372 to which the Sabra Defence
responded that it would not present one. 373
241.

On 12 April 2018, the Oneissi Defence filed a motion to disqualify the entire Trial

Chamber, Judges Re, Nosworthy and Braidy, alleging perceived bias against the Defence since the
close of the Prosecution’s case.374 The next day, the Special Tribunal’s President designated a
Panel to rule on the matter, composed of Judges Nsereko, Akoum and Lettieri.375 On 16 April
2018, the Panel invited Judges Re, Nosworthy and Braidy to submit their views on the motion. 376
242.

On 18 April 2018, Judges Re and Nosworthy asked the President to set aside the

designation of Judges Akoum and Lettieri to the Panel and to re-designate the Panel, submitting
that the two alternate judges in the main trial have an irreconcilable conflict of interest in
participating in the disqualification Panel.377 The following day, the President invited Judges
Akoum and Lettieri, and the Oneissi Defence, to submit their views on the application of Judges
Re and Nosworthy. 378 On 20 April 2018, Judges Akoum and Lettieri stated that while they would
have considered the matter in an independent and impartial manner, they nonetheless wished to be

369

F3596, Defence for Hussein Hassan Oneissi Submission Pursuant to the Trial Chamber’s Scheduling Order of 23
February 2018, 7 March 2018; F3596, Public Redacted Version of Second Updated Annex A to Defence for Hussein
Hassan Oneissi Submission Pursuant to the Trial Chamber’s Scheduling Order of 23 February 2018 Filed on 29 March
2018, 12 April 2018.
370
Pre-Defence Conference, T. 8 March 2018.
371
Pre-Defence Conference, T. 8 March 2018, pp 5-8, 179-23.
372
Pre-Defence Conference, T. 8 March 2018, p. 52.
373
Counsel for Mr Sabra confirmed their election not to call a case, and notified to the Trial Chamber via email on
9 March 2018 that the Sabra Defence would not lead evidence, Pre-Defence Conference, T. 22 March 2018, pp 3-4.
374
F3628, Public Redacted Version of Oneissi Defence Rule 25 Motion for the Disqualification and Withdrawal of
Presiding Judge David Re, Judge Janet Nosworthy, and Judge Micheline Braidy, 12 April 2018.
375
Order designating a panel under Rule 25 (C).
376
Order inviting Judge’s views.
377
F3633, Application by Judges Re and Nosworthy to Set Aside the President's Designation of Alternate Judges
Akoum and Lettieri to a Panel Designated Pursuant to Rule 25 (C) on the Oneissi Defence’s Application to Disqualify
the Three Trial Chamber Judges, 18 April 2018.
378
Order for submissions on request to set aside panel judges, para. 20.
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excused from the disqualification Panel.379 The Oneissi Defence filed observations on the
submissions of Judges Akoum and Lettieri on 23 April 2018. 380
243.

On 25 April 2018, the President designated a new Panel consisting of Judges Baragwanath,

Chamseddine and Nsereko.381 On 26 April 2018, Judges Re, Nosworthy and Braidy were invited
to submit their views on the disqualification motion,382 which they did on the same day.383 The
Oneissi Defence, on the same day, filed its observation that the composition of the new Panel
effectively nullified its right to impartial appellate review as it was composed of a majority of the
Appeals Chamber’s judges.384 On 1 May 2018, the Oneissi Defence sought leave to reply, and
replied, to the views of Judges Re, Nosworthy and Braidy. 385 On 4 May 2018, the Panel dismissed
the motion for disqualification in its entirety, finding that the allegations of bias were unfounded. 386
244.

The two Oneissi Defence witnesses testified in May and June 2018. 387 The Trial Chamber

granted, in one case in part, two Oneissi Defence applications to amend its witness and exhibit
lists.388 The Oneissi Defence updated exhibit list contained 116 exhibits. 389

16.
245.

One witness called by the Trial Chamber under Rule 165

On 5 March 2018, the Sabra Defence moved the Trial Chamber390 to order the attendance

of four former Prosecution investigators—involved in investigating the disappearance of

379

F3637, Submissions by Judges Akoum and Lettieri, 20 April 2018.
F3638, Observations from the Oneissi Defence filed pursuant to the President’s Order dated 19 April 2018, 23
April 2018.
381
Order on the composition of a Panel under Rule 25 (C).
382
Order inviting Judge's views on disqualification request.
383
F3641, Views of Judges David Re, Janet Nosworthy and Micheline Braidy to a Rule 25 Panel Concerning the
Oneissi Defence Application for Disqualification, 26 April 2018.
384
F3642, Oneissi Defence Observations on the President’s 25 April 2018 order on the Composition of the Rule 25(C)
Panel, 26 April 2018, para. 17.
385
F3643, Request for Leave to Reply to Rule 25(C) Views of Judges David Re, Janet Nosworthy and Micheline
Braidy, 1 May 2018.
386
Decision on Oneissi Defence disqualification motion.
387
Siegfried Sporer, T. 14 May 2018, T. 15 May 2018, T. 16 May 2018; Jamil El-Sayyed, T. 5 June 2018, T. 6 June
2018, T. 7 June 2018. See also F3657, Defence for Hussein Hassan Oneissi Witness Schedule for the Week
Commencing 14 May 2018, 11 May 2018.
388
Decision admitting evidence in Oneissi Defence case; Decision granting the Oneissi Defence to amend its witness
and exhibit lists; Corrigendum to decision granting the Oneissi Defence to amend its witness and exhibit lists.
389
F3698, Defence for Hussein Hassan Oneissi Submission of Third Updated Exhibit List, 26 June 2018, annex A.
390
F3591, Sabra Defence Request Pursuant to Rule 165 and for Suspensive Effect of Rule 128 Order, with confidential
Annexes A, B and C, 5 March 2018.
380
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Mr Ahmad Abu Adass—to testify as Chamber witnesses under Rule 165.391 In a decision delivered
in court on 8 March 2018, the Trial Chamber mentioned several pending motions by the Sabra
Defence, including the Rule 165 motion.392
246.

Acting under the misapprehension that the Trial Chamber had dismissed the motion, the

Sabra Defence filed a motion for the Trial Chamber to reconsider its ‘decision’ on the following
day.393 During the pre-defence conference on 22 March 2018, the Trial Chamber clarified that the
motion was still pending.394 On 26 March 2018, the Prosecution filed a motion asking that the
Trial Chamber dismiss the Sabra motion.395 The Sabra Defence filed a reply to the Prosecution’s
response on 6 April 2018.396
247.

On 13 April 2018, the Trial Chamber granted the motion in part, and ordered the attendance

of Mr Michael Taylor, Chief of Investigations at the Office of the Prosecutor of the Special
Tribunal between 2010 and 2015.397 The Prosecution sought reconsideration of the Trial
Chamber’s order for Mr Taylor to testify on 29 May 2018. 398 The Sabra Defence responded on 7
June 2018,399 and the Prosecution filed a reply on 12 June 2018.400 On the same day, the Trial
Chamber dismissed the Prosecution’s motion for reconsideration and scheduled the Mr Taylor’s
testimony for 25 July 2018.401 Mr Taylor testified on 25 and 26 June 2018.402

391

Rule 165 ‘Power of Chambers to Order Production of Additional Evidence’ provides that, ‘After hearing the
Parties, the Trial Chamber may, proprio motu or at the request of Party, order either Party or a victim participating in
the proceedings to produce additional evidence. It may, after hearing the Parties, proprio motu summon witnesses and
order their attendance’.
392
Pre-Defence Conference, T. 8 March 2018, p. 13.
393
F3600, Motion for Reconsideration of Sabra Defence Request Pursuant to Rule 165 (confidential, a public redacted
version was filed 15 March 2018), 9 March 2018.
394
Pre-Defence Conference, T. 22 March 2018, p. 30.
395
F3609, Prosecution Response to Sabra “Motion for Reconsideration of Sabra Defence Request Pursuant to Rule
165”, 26 March 2018.
396
F3619, Reply to “Prosecution Response to ‘Sabra Defence Request Pursuant To Rule 165 and for Suspensive Effect
of Rule 128 Order’”, 6 April 2018.
397
Decision under Rule 165.
398
F3674, Public Redacted Version of Corrected Version of “Prosecution Motion for Partial Reconsideration of the
Decision”, 4 June 2018; F3674 Public Redacted Version of Corrigendum and Addendum to “Prosecution Motion for
Partial Reconsideration of the Decision”, 6 June 2018.
399
F3681, Sabra Defence Response to “Prosecution Motion for Partial Reconsideration of the Decision”, 7 June 2018.
400
F3685, Prosecution Reply to the Sabra Defence Response to “Prosecution Motion for Partial Reconsideration of
the Decision”, 12 June 2018.
401
Reconsideration decision regarding Rule 165.
402
Michael Taylor, T. 25 June 2018, pp 7-40, 41-124, T. 26 June 2018, pp 2-79, 88-144.
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17.
248.

Final trial briefs, closing submissions and the end of trial

On 11 April 2018, the Trial Chamber extended the word limits for the final trial briefs,

allowing 150,000 words for the Prosecution, 60,000 words for Defence of each of the Accused,
and 45,000 words for the Legal Representative of Victims. 403 On 12 June 2018, the Trial Chamber
set final deadlines for filing these briefs. 404
249.

The Prosecution filed its final trial brief, seeking conviction on all counts, on 16 July 2016.

The Legal Representatives of Victims also filed their final trial brief on 16 July 2018.405 The
Prosecution filed a corrected version on 27 July 2018. 406
250.

The Ayyash, Sabra and Oneissi Defence filed their final trial briefs on 13 August 2018. 407

The Merhi Defence filed its on 18 August 2018.408 These were followed by corrected versions
filed by the Oneissi Defence on 23 August 2018 and 27 November 2018, and the Merhi Defence
on 5 September 2018.409
251.

The Prosecution made its oral closing submissions on 11, 12, 13 and 14 September 2018. 410

The Legal Representatives of Victims made their closing submissions on 14 September 2018.411
Closing submissions for the Ayyash Defence were made on 17 September 2018; 412 for the Merhi

403

Order scheduling final trial briefs and final submissions; Order rescheduling final trial briefs and closing
submissions.
404
Order rescheduling final trial briefs and closing submissions.
405
F3713, Redacted Corrected Version of the Prosecution Final Trial Brief, filed 16 July 2018 & filed Corrected 27
July 2018, 7 August 2018; F3712, The Legal Representative of Victims Final Trial Brief with Annexes A and B, 16
July 2018.
406
F3713, Corrected Version of the Prosecution Final Trial Brief, filed 16 July 2018, 27 July 2018.
407
F3718, Public Redacted Version of Ayyash Defence Final Trial Brief, 31 August 2018; F3720, Public Redacted
Version of Sabra Defence Final Brief, 7 September 2018; F3721, Public Redacted Version of the “Second Corrected
Version of ‘Defence for Hussein Hassan Oneissi Final Trial Brief’”, 27 November 2018.
408
F3719, Public Redacted Version of the Corrected Version of: Final Trial Brief of the Defence for Hassan Habib
Merhi, 5 September 2018.
409
F3721, Public Redacted Version of the “Second Corrected Version of ‘Defence for Hussein Hassan Oneissi Final
Trial Brief””, 27 Novemeber 2018; Public Redacted Version of the Corrected Version of: F3719, Final Trial Brief of
the Defence for Hassan Habib Merhi, 5 September 2018.
410
Prosecution closing submissions, T. 11 September 2018, pp 11-123, T. 12 September 2018, pp 2-122, T. 13
September 2018, pp 2-122, T. 14 September 2018, pp 2-75.
411
Legal Representatives of Victims closing submissions, T. 14 September 2018, pp 77-112.
412
Ayyash Defence closing submissions, T. 17 September 2018, pp 3-121.
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Defence on 18 and 19 September 2018;413 for the Oneissi Defence on 19 and 20 September
2018;414 and for the Sabra Defence on 21 September 2018.415
252.

The Trial Chamber adjourned for deliberations on 21 September 2018. 416

18.
253.

Ensuring the publicity of the proceedings

While the Trial Chamber’s deliberations were ongoing, it also turned its attention to

ensuring the public nature of the proceedings against the Accused.
254.

On 23 October 2018, the Trial Chamber emailed the Parties, Legal Representatives of

Victims and Defence Office—on behalf of counsel for the former Accused, Mr Badreddine—
asking them to assess and seek agreement on the declassification or redaction of confidential
exhibits in the case.417 On 20 September 2019, the Trial Chamber ordered them to conclude these
discussions and either reach an agreement or provide reasons for failing to do so. 418
255.

The Trial Chamber also ordered the Parties, Legal Representatives of Victims, Registrar

and Deputy Head of Defence Office to review their respective confidential filings419 and either:
seek their reclassification to public; file public redacted versions; or provide reasons for continuing
confidentiality and or what steps have been taken to have it redacted or reclassified. 420 The Trial
Chamber issued further orders on the matter on 12 December 2019. 421

413

Merhi Defence closing submissions, T. 18 September 2018, pp 12-120, T. 19 September 2018, pp 2-27.
Oneissi Defence closing submissions, T. 19 September 2018, pp 28-137, T. 20 September 2018, pp 6-51, 53-141.
415
Sabra Defence closing submissions, T. 21 September 2018, pp 4-72.
416
Procedural matters, T. 21 September 2018, p. 110.
417
Decision and orders regarding confidentiality of filings, para. 4.
418
Decision and orders regarding confidentiality of filings, para. 6.
419
The Registrar was additionally ordered to review filings from anyone external to the proceedings, and the Deputy
Head of Defence Office was additionally ordered to review filings from Defence counsel for the former Accused,
Mr Badreddine.
420
Decision and orders regarding confidentiality of filings, paras 12-13.
421
Orders regarding declassification of exhibits.
414
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B.

ANNEX B: Glossary

ABBREVIATION

FULL NAME

Agreed facts

Nine facts recorded as agreed and uncontested between
the Prosecution and the Defence, that the Trial Chamber
may accept as being proven at trial against the Accused, as
listed in Second decision on agreed facts (Merhi)

Art./Arts

Article/Articles

CCTV

Closed-circuit television

CD

Compact Disc

CDR

Call Data Records

Cell dump

Mr Philips explained a cell dump as follows in exhibit
P549 (Expert report of John Edward Philips – Cell site
analysis introduction), p. 105: ‘The police will then
request the identities of all cells, on all networks,
providing best server coverage of the salient locations and
then request a list of calls using these cells over a
particular time period from each network operator.’

CEO

Chief Executive Officer

CPR

Cardiopulmonary resuscitation

CST

Call sequence table

CT

Computerized Tomography

CV

Curriculum Vitae

Witness DHO + number, for
example, ‘Witness DHO123’

Witness for the Defence of Hussein Hassan Oneissi
(‘Defence Hariri Oneissi’)

DNA

Deoxyribonucleic acid

DVD

Digital Versatile Disc

ECCC

Extraordinary Chambers in the Courts of Cambodia

ECtHR

European Court of Human Rights
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EPE

Electronic Presentation of Evidence

ERN

Evidence Registration Number

EUR

Euros

Exhibit 1D + number, for
example, ‘exhibit 1D123’

Ayyash Defence exhibit

Exhibit 1V + number, for
example, ‘exhibit 1V123’

Legal Representatives of Victims exhibit

Exhibit 2D + number, for
example, ‘exhibit 2D123’

Badreddine Defence exhibit

Exhibit 3D + number, for
example, ‘exhibit 3D123’

Merhi Defence exhibit

Exhibit 4D + number, for
example, ‘exhibit 4D123’

Oneissi Defence exhibit

Exhibit 5D + number, for
example, ‘exhibit 5D123’

Sabra Defence exhibit

fn./fns

Footnote/footnotes

GHz

Gigahertz

GPS

Global Positioning System

GSM

Global System for Mobile communication

HRC

Lebanese High Relief Commission

HSBC

Hongkong and Shanghai Banking Corporation

IATA

International Air Transport Association

IBM

International Business Machines Corporation

ICC

International Criminal Court

ICCPR

International Covenant on Civil and Political Rights

ICJ

International Court of Justice

ICTR

International Criminal Tribunal for Rwanda
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ICTY

International Criminal Tribunal for the former Yugoslavia

ID

Identification

IED

Improvised Explosive Device

IMEI

International Mobile Equipment Identity

IMSI

International Mobile Subscriber Identity

INSEAD

Institut Européen d’Administration des Affaires

IRMCT

International Residual Mechanism for Criminal Tribunals

ISF

Lebanese Internal Security Forces

Judicial notice facts

Nine facts judicially noticed by the Trial Chamber as
listed in Decision on taking judicial notice

LAU

Lebanese American University

LBP

Lebanese pound

LED

Light-emitting diode

MEA

Middle East Airlines

Merhi Defence – Prosecution
agreements

Seven facts as agreed between the Prosecution and the
Merhi Defence, that the Trial Chamber may accept as
being proven at trial against Mr Merhi, as listed in Second
decision on agreed facts in UNIIIC reports (Merhi)

MFI (for example, number +
MFI: ‘P123 MFI’)

A document that was presented and used in court, and
identified on the court record through being ‘marked for
identification’ either until its receipt into evidence, or its
rejection by the Trial Chamber, as an exhibit.

mg

milligrams

MHz

Megahertz

MP

Member of Parliament

MTC

Mobile Telecommunications Company
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N/A

Not applicable

NGO

Non-governmental organisation

no./nos

Number/numbers

Exhibit P + number, for
example, ‘exhibit P123’

Prosecution exhibit

p./pp

Page/pages

para./paras

Paragraph/paragraphs

PCIJ

Permanent Court of International Justice

PDF

Portable document format

PENT/PETN

Pentaerythritoltetranitrate

Witness PRH + number, for
example, ‘Witness PRH123’

A witness for the Prosecution (‘Prosecution Rafik Hariri’)

Prosecution

Office of the Prosecutor

PTSD

Post-Traumatic Stress Disorder

RDX

Research developed explosive (see exhibit P244 (Report
of forensic investigations, Ministry of Justice, Netherlands
Forensic Institute)) - cyclotrimethylenetrinitramine

RFA

Request for assistance – a formal communication from an
international court or tribunal, including from its
chambers, registry, prosecutor’s office or defence, to an
international institution or a government seeking a
specified form of assistance

RSCSL

Residual Special Court for Sierra Leone

Rules

Rules of Procedure and Evidence of the Special Tribunal

Sabra Defence – Prosecution
agreements

Eighteen facts as agreed between the Prosecution and the
Sabra Defence, that the Trial Chamber may accept as
being proven at trial against Mr Sabra, as listed in First
decision on agreed facts in UNIIIC reports (Sabra) and
Second decision on agreed facts in UNIIIC reports
(Merhi)

SCSL

Special Court for Sierra Leone
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SIM

Subscriber Identity Module

SMS

Short message service

Special Tribunal

Special Tribunal for Lebanon

Statute

Statute of the Special Tribunal for Lebanon

THz

Terahertz

TNT

Trinitrotoluene

UK

United Kingdom of Great Britain and Northern Ireland

UN

United Nations

UNIC

United Nations Information Centre

UNIIIC

United Nations International Independent Investigation
Commission established by UN Security Council
resolution 1595, 7 April 2005, S/RES/1595 (2005)

UNRWA

United Nations Relief and Works Agency for Palestine
Refugees in the Near East

UNTAET

United Nations Transitional Administration in East Timor

US/USA

United States/United States of America

USD

United States of America dollar

V + number, for example,
‘V123’

A victim participating in the proceedings or who provided
evidence for the Legal Representatives of Victims

VBIED

Vehicle-borne improvised explosive device

Victims agreed facts

172 facts proposed by the Legal Representatives of
Victims and recorded as agreed and uncontested between
the Prosecution and the Ayyash and Sabra Defence, and
that the Trial Chamber may accept as being proven at trial
against Mr Ayyash and Mr Sabra, as listed in the Decision
on agreed facts (participating victims) (Ayyash and Sabra)
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C.

ANNEX C: Table of authorities and submissions
1.

Special Tribunal for Lebanon instruments

Security Council Resolution 1595

SC Res. 1595, UN Doc. S/RES/1595, 7 April 2005
Letter dated 16 June 2005 from the Secretary-General
addressed to the President of the Security Council,
UN Doc. S/2005/393, 20 June 2005, Annex,

Memorandum of understanding on the
establishment of the UNIIIC, 16 June
2005

‘Memorandum of Understanding between the
Government of the Republic of Lebanon and the
United Nations Regarding the Modalities of
Cooperation for the International Independent
Investigation Commission’

Security Council Resolution 1664

SC Res. 1664, UN Doc. S/RES/1664, 29 March 2006

Security Council Resolution 1757

SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007
SC Res. 1757, UN Doc. S/RES/1757, 30 May 2007,

Agreement on the establishment of the
Special Tribunal for Lebanon

2.

Annex, ‘Agreement between the United Nations and
the Lebanese Republic on the establishment of a
Special Tribunal for Lebanon’

Special Tribunal for Lebanon case law and some filings

Addendum to decision allowing the
Prosecution to recall Mr John Edward
Philips

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, Addendum to Decision Allowing
the Prosecution to Recall Mr Edward Philips (Witness
PRH435) to Testify, T. 8 November 2017, pp 78-80

Addendum to publication of
correspondence on Head of Defence
Office potential conflict of interest

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3732/ADD, Addendum to
Publication of Correspondence with Head of Defence
Office on Potential Conflict of Interest, 28 September
2018

Al Jadeed and Al Khayat Appeal
Judgment

STL-14-05/A/AP, In the Case against Al Jadeed
[Co.] S.A.L./New T.V. S.A.L. (N.T.V.) and Al Khayat,
F0028, Public Redacted Version of Judgment on
Appeal, 8 March 2016
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Amended consolidated indictment

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2720, Amended Consolidated
Indictment, 12 July 2016
STL-11-01/T/AC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F0013, Decision on Appeal

Appeal decision on joinder

by Counsel for Mr Merhi against Trial Chamber’s
“Decision on Trial Management and Reasons for
Decision on Joinder”, 21 May 2014
STL-11-01/T/AC/AR126.9, Prosecutor v. Ayyash,

Appeal decision on legality of transfer
of call data records

Badreddine, Merhi, Oneissi and Sabra, F0007,
Decision on Appeal by Counsel for Mr Oneissi
against the Trial Chamber’s Decision on the Legality
of the Transfer of Call Data Records, 28 July 2015
STL-11-01/T/AC/AR126.11, Prosecutor v. Ayyash,

Appeal decision on victims’ request to
respond to Badreddine Defence
interlocutory appeal

Badreddine, Merhi, Oneissi and Sabra, F0005,
Decision on the Request of the Legal Representative
of Victims Seeking Leave to Respond to the
Badreddine Defence Interlocutory Appeal, 17 June
2016
STL-11-01/PT/AC/AR126.4, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0004, Public

Appeal decision regarding inspection
room and call data records

Redacted Version of 19 September 2013 Decision on
Appeal by Counsel for Mr Oneissi Against Pre-Trial
Judge’s "Decision on Issues Related to the Inspection
Room and Call Data Records", 2 October 2013
STL-11-01/PT/AC/R176bis, Prosecutor v. Ayyash,

Appeals Chamber decision on Defence
requests for reconsideration of first
interlocutory decision on applicable law

Badreddine, Oneissi and Sabra, F0327, Decision on
Defence Requests for Reconsideration of the Appeals
Chamber’s Decision of 16 February 2011, 18 July
2012

Appeals Chamber decision refusing
request to submit preliminary questions
on applicable law after confirmation of
indictment
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STL-11-01/PT/AC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0171/COR,
Decision on the Pre-Trial Judge’s Request Pursuant to
Rule 68 (G), 29 March 2012
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STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,
Arrest warrant for Mr Ayyash

Oneissi and Sabra, F0019, International Warrant to
Arrest Mr Salim Jamil Ayyash Including Transfer and
Detention Request, 8 July 2011
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,

Arrest warrant for Mr Badreddine

Oneissi and Sabra, F0020, International Warrant to
Arrest Mr Mustafa Amine Badreddine Including
Transfer and Detention Request, 8 July 2011
STL-13-04/I/PTJ, Prosecutor v. Hassan Habib Merhi,

Arrest warrant for Mr Merhi

F0009, Warrant to Arrest Mr Hassan Habib Merhi and
Order for Transfer and Detention, 31 July 2013
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,

Arrest warrant for Mr Oneissi

Oneissi and Sabra, F0021, International Warrant to
Arrest Mr Hussein Hassan Oneissi Including Transfer
and Detention Request, 8 July 2011
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,

Arrest warrant for Mr Sabra

Oneissi and Sabra, F0022, International Warrant to
Arrest Mr Assad Hassan Sabra Including Transfer and
Detention Request, 8 July 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Ayyash Defence final trial brief

Oneissi and Sabra, F3718, Ayyash Defence Final
Trial Brief, 13 August 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3463, Decision Admitting into

Call sequence table decision (Ayyash
and Merhi Defence)

Evidence Call Sequence Tables Tendered by the
Ayyash and Merhi Defence – Exhibits 1D453, 3D431,
3D433, 3D436 and 3D437 Marked for Identification,
7 December 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Certification decision on joinder

Merhi, Oneissi and Sabra, F1472, Decision on
Certification of ‘Decision on Trial Management and
Reasons for Decision on Joinder’, 31 March 2014
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Certification for interlocutory appeal of
the interim decision on the death of
Mr Badreddine and termination of
proceedings

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F2620, Certification for
Interlocutory Appeal of ‘Interim Decision on the
Death of Mr Mustafa Amine Badreddine and Possible
Termination of Proceedings’, 9 June 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3477, Decision Admitting into

Decision admitting single user report
(Grey mobile)

Evidence an Expert Report of J. E. Philips
Demonstrating Single Person Use of Green 071,
Purple 231 and the ‘Grey Phone’ Through Cell Site
Analysis, 12 December 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Clarification decision on exclusion of
Mr Platt’s evidence

Oneissi and Sabra, Decision Clarifying the “Decision
on Defence Request for the Exclusion of Mr Gary
Platt’s Evidence”, T. 7 February 2017, pp 2-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Clarification of decision on noncompliance request

Merhi, Oneissi and Sabra, F1960, Order Clarifying
Decision on Updated Request for a Finding of NonCompliance of 27 March 2015, 22 May 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Clarification regarding cooperation
orders to Lebanon

Merhi, Oneissi and Sabra, F1590, Clarification
Regarding Orders to Lebanon to Cooperate with the
Special Tribunal, 23 June 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3107, Corrected Version of

Corrected decision under Rule 158
(Witness PRH024)

“Decision on ‘Prosecution Motion to Admit the
Statement of PRH024 under Rule 158’ – with
Partially Dissenting Opinion of Judge David Re”
dated 28 April 2017, 1 May 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Corrected version of decision on
Prosecution motion to admit Witness
PRH707’s statements

Merhi, Oneissi and Sabra, F2552, Corrected Version
of Decision on Prosecution Motion for the Admission
of Statements by Witness PRH707 and on Ayyash
Defence Motion to Strike the Prosecution Reply, 11
May 2016
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STL-11-01/T/T, Prosecutor v. Ayyash, Merhi, Oneissi
Corrigendum to decision granting the
Oneissi Defence to amend its witness
and exhibit lists

and Sabra, F3697, Corrigendum to ‘Decision
Allowing the Oneissi Defence to Add 26 Documents
Relating to Ahmed Abu Adass to Its Exhibit List and
to Admit Them into Evidence’ of 22 June 2018, 25
April 2019
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision adding a witness and granting
protective measures

Oneissi and Sabra, F3513, Decision Granting Leave
to Add a Witness to the Prosecution Witness List and
Ordering Protective Measures, 11 January 2018

Decision admitting documentary
evidence on the Legal Representatives
of Victims’ application

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3456, Decision Admitting
Documentary Evidence on the Legal Representatives
of Victims’ Application, 4 December 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting documents on the
death of Mr Badreddine

Oneissi and Sabra, F3196, Decision Admitting 10
Documents Related to the Death of Mustafa Amine
Badreddine, 23 June 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, Decision Allowing the Oneissi

Decision admitting evidence in Oneissi
Defence case

Defence to Amend its Witness and Exhibit Lists and
Admitting into Evidence Ten Witness Statements and
Material Relied Upon in Professor Sporer’s Expert
Report, T. 14 May 2018, pp 5-10
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision admitting evidence under Rule
158 (PRH249 and PRH093)

Merhi, Oneissi and Sabra, F1953, Decision on
Prosecution Motion to Admit the Statements of
Deceased Witnesses PRH249 and PRH093, 18 May
2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting evidence under Rule
158 (Witness PRH056)

Oneissi and Sabra, F3480, Decision Admitting into
Evidence Statements of Witness PRH056 under Rule
158, 13 December 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision admitting Hezbollah-related
documents

Oneissi and Sabra, F3104, Decision Admitting 12
Documents and a Witness’ Statements Related to
Hezbollah, Its Officials and Telephone Numbers,
26 April 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3309, Decision Admitting into

Decision admitting into evidence
statements of participating victims

Evidence 18 Witness Statements under Rules 155 and
158, and Reasons for Admitting Two Witness
Statements of Participating Victims, 5 September
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting into evidence the
statements of Victims 27 and 73

Oneissi and Sabra, Oral Decision Admitting into
Evidence under Rule 155 the Statements of Victims
V027 and V073, 30 August 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting into evidence the
statements of Victims 8, 10, 14 and 80

Oneissi and Sabra, Oral Decision Granting Legal
Representative of Victims’ Rule 155 Motion with
Respect to V008, V010, V014 and V080, 29 August
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting statements of
Witness PRH056 under Rule 158

Oneissi and Sabra, F3550, Decision Admitting into
Evidence Two Statements of Witness PRH056 under
Rule 158, 5 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision admitting statements related to
Mr Ayyash and Mr Merhi

Oneissi and Sabra, F2963, Decision on the
Prosecution Motion to Admit Ten Witness Statements
Relating to Salim Jamil Ayyash and Hassan Habib
Merhi and to Admit One Exhibit, 31 January 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision admitting witness statements
by Witness PRH056 and Witness
PRH087

Merhi, Oneissi and Sabra, F2224, Corrected Version
of ‘Decision on Prosecution Motion for The
Admission of The Statements of Witnesses PRH056
and PRH087’ of 29 September 2015
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Decision allowing a participating victim
to attend courtroom proceedings of 11
September 2018

Decision allowing a participating victim
to attend courtroom proceedings of 24
August 2017

Decision allowing a participating victim
to attend courtroom proceedings of 25
November 2016

Decision allowing a participating victim
to attend courtroom proceedings of 6
September 2018

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3733, Decision Allowing
Participating Victim V059 to Attend Proceedings in
the Courtroom, 11 September 2018
STL-11-01/T/TC, F3292, Prosecutor v. Ayyash,
Merhi, Oneissi and Sabra, Decision Allowing
Participating Victims to Attend Proceedings in the
Courtroom, 24 August 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2854, Decision Allowing a
Participating Victim to Attend Proceedings in the
Courtroom, 25 November 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3728, Decision Allowing
Participating Victims to Attend Proceedings in the
Courtroom, 6 September 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision allowing amendment of the
Prosecution’s exhibit list of 20
November 2014

Merhi, Oneissi and Sabra, Decision Granting
Prosecution Request to Amend its Exhibit List
(exhibit with ERNs 60301568 to 60301577), T.
20 November 2014, pp 35-38
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision allowing Sabra Defence
supplement

Oneissi and Sabra, F3436, Decision Allowing Sabra
Defence’s Supplement to Its Six Evidentiary Motions,
29 November 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision allowing the Prosecution to
recall Mr John Edward Philips

Oneissi and Sabra, Decision Allowing the
Prosecution to Recall Mr Edward Philips (Witness
PRH435) to Testify, T. 8 November 2017, pp 64-66

Decision amending the consolidated
indictment
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Oneissi and Sabra, F2713, Decision Amending the
Consolidated Indictment, 7 September 2016
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision and orders regarding
confidentiality of filings

Oneissi and Sabra, F3777, Decision and Orders
Relating to the Public Nature of the Proceedings and
Reclassifying Filings from ‘Confidential’ to ‘Public’,
20 September 2019
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision authorising the redaction of
three witness statements

Badreddine, Oneissi and Sabra, F1212, Decision on
Prosecution’s Application to Authorise Necessary
Redactions Pursuant to Rule 116 Dated 18 October
2013, 8 November 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision authorising a victim to
withdraw their participation

Badreddine, Oneissi and Sabra, F1253, Decision on
the Request of the Legal Representative of Victims to
Authorise the Withdrawal of a Victim Participating in
the Proceedings, 5 December 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision authorising live courtroom
streaming

Oneissi and Sabra, F3294, Decision Authorising Live
Courtroom Streaming During the Presentation of the
Participating Victims' Evidence, 24 August 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision authorising Prosecution to
amend its exhibit list

Merhi, Oneissi and Sabra, F1415, Decision
Authorising the Prosecution to Amend its Exhibit
List, 20 February 2014
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision authorising the Ayyash
Defence and the Sabra Defence to file a
request for reconsideration

Badreddine, Oneissi and Sabra, F0260, Decision
Authorising the Ayyash Defence and the Sabra
Defence to File a Request for Reconsideration,
22 May 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision authorising the Badreddine
Defence and the Oneissi Defence to file
a request for reconsideration

Badreddine, Oneissi and Sabra, F0246, Decision
Authorising the Badreddine Defence and the Oneissi
Defence to File a Request for Reconsideration,
15 May 2012

Decision authorising the Prosecution to
amend its witness and exhibit lists 24
January 2014
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Oneissi and Sabra, F1344, Decision Authorising the
Prosecution to Amend its Witness and Exhibit Lists,
24 January 2014
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Decision authorising the Prosecution to
amend its witness and exhibit lists 8
December 2014

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1780, Decision
Authorising the Prosecution to Amend its Witness and
Exhibit Lists, 8 December 2014
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision authorising two victims to
withdraw their participation

Badreddine, Oneissi and Sabra, F0611, Decision
Relating to the Request of the Legal Representative of
Victims to Authorise Two Victims to Withdraw their
Participation, 19 December 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision certifying for appeal 23
August 2012

Badreddine, Oneissi and Sabra, F0384, Decision
Certifying for Appeal the “Decision on
Reconsideration of the Trial In Absentia Decision”,
23 August 2012
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision certifying for interlocutory
appeal the decision on the Special
Tribunal’s legality

Badreddine, Oneissi and Sabra, F0385, Decision
Certifying for Appeal the “Decision on the Defence
Challenges to the Jurisdiction and Legality of the
Tribunal”, 23 August 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision certifying for interlocutory
appeal the scheduling order for
recommencement of trial

Oneissi and Sabra, Decision Granting Certification to
Appeal the Trial Chamber’s Decision Scheduling the
Date for the Recommencement of Trial, T. 21 May
2014, pp 77-80
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3459, Decision Clarifying

Decision clarifying decision on
admission of documents (Abu Adass)

Decision of 25 September 2017 Admitting Exhibit
5D251MFI (Relevant to Mr Ahmed Abu Adass) and
Denying Prosecution Application for Reconsideration,
6 December 2017
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision certifying interlocutory appeal
on challenge to form of indictment

Badreddine, Oneissi and Sabra, F0980, Decision on
the Requests for Certification to Lodge an Appeal
against the Trial Chamber Decision of 12 June 2013,
5 July 2013
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision clarifying Mr Platt’s area of
expertise

Oneissi and Sabra, Decision Clarifying Mr Gary
Platt’s Area of Expertise, T. 25 January 2017, pp 3641
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision confirming consolidated
indictment

Merhi, Oneissi and Sabra, F1484, Decision on
Prosecution Motion on a Consolidated Indictment and
Amending Witness and Exhibit Lists, 4 April 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision delivered in court authorising
one victim to withdraw their
participation

Oneissi and Sabra, Decision on the request of the
Legal Representatives of Victims to withdraw one
participating victim from the proceedings, T. 24 April
2017, pp 2-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying adjournment of
hearing Mr Donaldson’s evidence

Oneissi and Sabra, Decision on the Defence Request
for Adjournment of the Hearing of Evidence of
Witness PRH230, T. 27 June 2017, pp 38-41
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3441, Decision Denying Ayyash

Decision denying admission of
statements tendered by Ayyash Defence

Defence Application to Admit into Evidence Witness
Statements Tendered during the Cross-Examination of
Prosecution Analyst Andrew Donaldson,
30 November 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying admission of two call
sequence tables

Oneissi and Sabra, F3537, Decision Denying
Admission into Evidence of Two Call Sequence
Tables Tendered by the Oneissi Defence, 26 January
2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2913, Decision Denying

Decision denying certification to appeal
(admission of Witness PRH707’s
evidence)

Certification to Appeal the ‘Written Reasons for
Admitting Witness PRH707’s Statements and
Annexes into Evidence’ and ‘Reasons for Decision
Admitting Prosecution’s Cell Site Evidence’,
16 December 2016
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision denying certification to appeal
(photo boards)

Oneissi and Sabra, F3248, Decision Denying the
Oneissi Defence Request for Certification to Appeal
‘Decision Admitting Two Photo Boards into
Evidence’, 24 July 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying certification to appeal
(Rule 158 admission)

Oneissi and Sabra, F3554, Decision Denying Sabra
Defence Application for Certification to Appeal
Decision Admitting Statements of Witness PRH056
under Rule 158, 5 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying certification to appeal
(Witness PRH024)

Oneissi and Sabra, F3328, Decision Denying ‘Sabra
Request for Certification to Appeal Decision
Admitting Statement of PRH024 under Rule 158’,
15 September 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision denying certification to appeal
cooperation decision

Merhi, Oneissi and Sabra, F1347, Decision on
Request for Certification to Appeal Orders
Concerning Five Defence Motions on State
Cooperation, 27 January 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3175, Decision Denying

Decision denying certification to appeal
decision admitting ten call sequence
tables

Certification to Appeal ‘Decision Admitting 10 Call
Sequence Tables Related to Mr Salim Jamil Ayyash
and Mr Hassan Habib Merhi under Rule 154 and Two
Related Witness Statements under Rule 155’, 8 June
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying certification to appeal
decision on Powerpoints

Oneissi and Sabra, Decision Denying Merhi
Defence’s Request (F2946) for Certification of the
Trial Chamber’s Decision on Powerpoints etc., T. 24
January 2017, pp 70-76
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying certification to appeal
of 1 February 2018

Oneissi and Sabra, F3547, Decision Denying Oneissi
Defence Application for Certification to Appeal
Decision Admitting Statements of Witness PRH056
under Rule 158, 1 February 2018
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision denying exclusion of Mr
Philips’s evidence

Oneissi and Sabra, Decision Denying the Ayyash
Defence’s Request to Exclude a Portion of Mr
Philips’s Report of 29 June 2015, T. 31 August 2016,
pp 2-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Head of Defence
Office certification to appeal (Lebanese
criminal law)

Oneissi and Sabra, F3335, Decision Denying the
Head of the Defence Office Certification to Appeal
the Trial Chamber’s ‘Decision on Observations from
Head of Defence Office on Lebanese Criminal Law’,
22 September 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Merhi Defence
certification to appeal Rule 158 decision
(Witness PRH103)

Oneissi and Sabra, F3368, Decision Denying Merhi
Defence Application for Certification to Appeal
Decision Admitting Statements of Witness PRH103
under Rule 158, 20 October 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Oneissi Defence
certification to appeal (non-acquittal
under Rule 167)

Oneissi and Sabra, F3662, Decision Denying
Certification to Appeal Decision Under Rule 167 not
to Acquit Hussein Hassan Oneissi and to Stay the
Trial, 14 May 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Oneissi Defence
certification to appeal Rule 158 decision
(Witness PRH103)

Oneissi and Sabra, F3370, Decision Denying Oneissi
Defence Application for Certification to Appeal
Decision Admitting Statements of Witness PRH103
under Rule 158, 20 October 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision denying Oneissi motion to
exclude photo board evidence

Merhi, Oneissi and Sabra, F2406, Decision on
Oneissi Defence Motion Requesting Non Admission
of Photo Board, 18 January 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Prosecution
certification to appeal Rule 158 decision
(Witness PRH103)

Oneissi and Sabra, F3367, Decision Denying
Prosecution Application for Certification to Appeal
‘Decision Admitting Statements of Witness PRH103
under Rule 158 into Evidence’, 20 October 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision denying reconsideration of
decision on Mr Platt’s area of expertise

Oneissi and Sabra, F3345, Decision Denying Merhi
Defence Application to Reconsider ‘Decision
Clarifying Mr Gary Platt’s Area of Expertise’,
2 October 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision denying request to exclude
evidence of Witness PRH038

Merhi, Oneissi and Sabra, Decision Denying the
Defence Request to Exclude Certain Portions of the
Evidence of PRH038, T. 17 November 2014, pp 2-15
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying Sabra Defence
certification to appeal Rule 158 decision
(Witness PRH103)

Oneissi and Sabra, F3369, Decision Denying Sabra
Defence Application for Certification to Appeal
Decision Admitting Statements of Witness PRH103
under Rule 158, 20 October 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision denying the Sabra Defence
application for disclosure of a UNIIIC
Internal Memorandum on Mr Wissam
Al-Hassan

Oneissi and Sabra, F3562, Decision Denying the
Sabra Defence Application for Disclosure of a
UNIIIC Internal Memorandum on Mr Wissam AlHassan (Witness PRH680) under Rules 110 (B) and
113, 7 February 2018

Decision dismissing certification to
appeal reconsideration decision on
defects in the form of the consolidated
indictment

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1630, Decision
Dismissing Merhi Defence Motion for Certification to
Appeal the Decision of 3 July 2014 on Defects in the
Form of the Consolidated Indictment, 25 July 2014
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision dismissing Defence challenge
to Prosecution pre-trial brief

Badreddine, Oneissi and Sabra, F0774, Decision on
Defence Motion to Strike Out Part of the Prosecutor’s
Pre-Trial Brief, 8 March 2013

Decision dismissing a motion alleging
defects in the form of the consolidated
indictment

Case No. STL-11-01/T/TC

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1537, Decision
Dismissing Merhi Motion Alleging Defects in the
Form of the Consolidated Indictment, 22 May 2014
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STL-11-01/PT/TC, Prosecutor v. Ayyash,
Decision dismissing certification to
appeal the second decision on the form
of the amended indictment

Badreddine, Oneissi and Sabra, F1140, Decision on
Defence Motions for Certification for Appeal of the
Trial Chamber’s 13 September 2013 ‘Decision on
Alleged Defects in the Form of the Indictment’,
9 October 2013
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision dismissing Prosecution request
for clarification

Badreddine, Oneissi and Sabra, F0867, Decision on
Prosecution’s Request for Clarification of Order of
19 March 2013, 22 April 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision extending time limits for
Merhi Defence to file notices on expert
witnesses

Merhi, Oneissi and Sabra, Decision Granting Merhi
Defence’s Request (F1464) for Suspension of Time
Limits for Rule 161 (B) Notices, and Setting a Time
Limit for Rule 161 (B) Notices Regarding PRH287,
386, 462, 406, and 135, T. 10 April 2014, pp 43-45

Decision extending timeline for the
enforcement of orders on outstanding
Defence requests for assistance

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1889, Decision on
Updated Request for a Finding of Non-Compliance,
27 March 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision extending timeline to provide
information

Oneissi and Sabra, F2704, Further Decision on Sabra
Defence Motion for a Finding of Non-Compliance
with the Special Tribunal, 26 August 2016
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision for the filing of an amended
indictment

Badreddine, Oneissi and Sabra, F0848, Decision
Relating to the Prosecution Requests of 8 November
2012 and 6 February 2013 for the Filing of an
Amended Indictment, 12 April 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision granting in part Sabra Defence
motion for cooperation and orders to
cooperate

Merhi, Oneissi and Sabra, F1379, Decision on
Second and Fifth Motions by Counsel for Assad
Hassan Sabra and Two Orders to Lebanon to
Cooperate with the Tribunal, 31 January 2014
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0491, Decision on

Decision granting leave to file an
amended indictment

the Prosecution Request of 17 August 2012 for Leave
to File an Amended Indictment, 25 October 2012
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision granting Prosecution motion to
amend exhibit list

Badreddine, Oneissi and Sabra, F1228, Decision
Authorising the Prosecution to Amend its Exhibit List
and to Redact Exhibit 55, 19 November 2013
STL-11-01/T/T, Prosecutor v. Ayyash, Merhi, Oneissi
and Sabra, F3697, Decision Allowing the Oneissi

Decision granting the Oneissi Defence
to amend its witness and exhibit lists

Defence to Add 26 Documents Relating to Ahmed
Abu Adass to its Exhibit List and to Admit them into
Evidence, 22 June 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3180, Order and Decision in

Decision in relation to Rule 125 witness

Relation to a Witness Testifying under Rule 125,
14 June 2017
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision on “Prosecution Motion
Regarding the Defence Pre-Trial Briefs”

Badreddine, Oneissi and Sabra, F0981, Decision on
“Prosecution Motion Regarding the Defence Pre-Trial
Briefs”, 5 July 2013

Decision on access to call data records
and disclosure of results of agreed
searches

STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1252, Decision on
Call Data Records and Disclosure to Defence (On
Remand from Appeals Chamber), 4 December 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admissibility of Wikileaks
documents

Merhi, Oneissi and Sabra, F1955, Decision on the
Admissibility of Documents Published on the
Wikileaks Website, 21 May 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3230, Decision on Prosecution

Decision on admission of attribution
documents for Mr Ayyash, Mr Merhi
and Mr Sabra

Motion to Admit Seven Documentary Exhibits
Pursuant to Rule 154 Relating to the Attribution of
Telephone Numbers to the Accused Salim Jamil
Ayyash, Hassan Habib Merhi and Assad Hassan
Sabra, 17 July 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3209, Decision on Prosecution
Decision on admission of attribution
documents for Mr Badreddine

Motion to Admit 33 Documentary Exhibits Pursuant
to Rule 154 Relating to the Attribution of Telephone
Numbers to the Named Co-Conspirator, Mustafa
Amine Badreddine, 4 July 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of attribution
documents for Mr Merhi

Oneissi and Sabra, F3202, Decision on the Admission
of 27 Documents and One Witness Statement Relating
to the Attribution of Mobile Numbers to Hassan
Habib Merhi, 29 June 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2988, Decision on Prosecution

Decision on admission of attribution
documents for Mr Oneissi

Motion for the Admission of Nine Documents
Relating to the Attribution of Telephone Numbers to
the Accused Hussein Hassan Oneissi, 14 February
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of attribution
documents for Mr Sabra

Oneissi and Sabra, F2955, Decision on Prosecution
Motion for the Admission of Seven Documents
Relating to the Attribution of Telephone Numbers to
the Accused Assad Hassan Sabra, 26 January 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of call sequence
tables related to Mr Hariri’s movements

Oneissi and Sabra, F2798, Decision on the Admission
of Call Sequence Tables Related to the Movements of
Mr Rafik Hariri and Related Events, and Four Witness
Statements, 31 October 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3337, Decision Granting, in Part,

Decision on admission of documents
(Abu Adass)

Sabra Defence Motion for the Admission of
Documents Relating to Mr Ahmed Abu Adass –
Character, Religious Beliefs and Associates,
25 September 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1802, Decision on
Decision on admission of documents
(movements and events)

Prosecution’s Motion for Admission into Evidence of
485 Documents, Photographs and Witness Statements
Relevant to Rafik Hariri’s Movements and to Political
Events, 30 December 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of documents
(Passport applications)

Oneissi and Sabra, F2857, Decision on Prosecution
Motion to Admit Passport Applications, 25 November
2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of documents
(Subscriber and user information)

Oneissi and Sabra, F2815, Decision on the Admission
of Documents Related to Telephone Subscriber and
User Information, 4 November 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of documents
(Subscriber records Alfa)

Merhi, Oneissi and Sabra, F2584, Decision on
Prosecution Rule 154 Motion for the Admission of
Documents Relating to Telephone Subscriber Records
from the Alfa Company, 3 May 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of documents
(Subscriber records Touch)

Oneissi and Sabra, F2819, Decision on Prosecution
Motion to Admit Documents Relating to Telephone
Subscriber Records from the Touch Company,
7 November 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of documents
(Traffic authority)

Oneissi and Sabra, F2899, Decision on the
Prosecution Motion for the Admission of Records
Received from the Traffic, Truck, and Vehicle
Management Authority, 9 December 2016

Decision on admission of documents
used with a witness by the Oneissi
Defence

Case No. STL-11-01/T/TC

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3575, Decision Partly Granting
Oneissi Motion to Admit into Evidence Documents
Used with a Prosecution Witness, 16 February 2018
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3611, Corrected Version of

Decision on admission of documents
used with Witness PRH707

‘Decision Admitting into Evidence Four Documents
the Oneissi Defence Used with Witness PRH707’ of
29 March 2018, 4 April 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of evidence of 31
January 2017

Oneissi and Sabra, F2965, Decision on the
Prosecution Motion for the Admission of 36
Documentary Exhibits and Four Witness Statements,
31 January 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of geographic
documents

Merhi, Oneissi and Sabra, F1781, Corrected Version
of “Decision on Prosecution Motion to Admit into
Evidence Geographic Documents” of 8 December
2014, 10 December 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of Hajj
applications

Oneissi and Sabra, F2871, Decision on the
Prosecution Motion for the Admission of Hajj
Applications, 5 December 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of locations
related evidence

Merhi, Oneissi and Sabra, F2062, Decision on
‘Prosecution Motion for the Admission of Locations
Related Evidence’, 9 July 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3371, Decision Admitting into

Decision on admission of Mr AlHassan’s interview

Evidence the Audio Recordings and Transcripts of the
Prosecution Interview of Mr Wissam Al-Hassan
(Witness PRH680) under Rule 158 and Three Related
Documents under Rule 154, 20 October 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of photographs,
videos, maps and 3-D models

Oneissi and Sabra, F1308, Decision on Prosecution’s
Motion to Admit into Evidence Photographs, Videos,
Maps, and 3-D Models, 13 January 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on admission of Prosecution’s
cell site evidence

Oneissi and Sabra, F2793, Reasons for Decision
Admitting Prosecution’s Cell Site Evidence,
26 October 2016
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision on admission of Sabra Defence
documents of 28 March 2018

Oneissi and Sabra, F3610, Decision Partly Granting
Sabra Defence Application for Admission into
Evidence of 19 Exhibits Marked for Identification and
50 Call Sequence Tables, 28 March 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1785, Corrected Version

Decision on admission of statements
(movements and events)

of Decision on the Prosecution Motion for Admission
under Rule 155 of Written Statements in Lieu of Oral
Testimony Relating to Rafik Hariri’s Movements and
Political Events’ of 11 December 2014, 13 January
2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of statements of
Witness PRH402 and Witness PRH636

Merhi, Oneissi and Sabra, F1890, Decision on
Prosecution Motion to Admit the Statements of
Witnesses PRH402 and PRH636, 27 March 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of statements of
Witnesses PRH082, PRH041 and
PRH459

Merhi, Oneissi and Sabra, F1869, Decision on
Prosecution Motion to Admit the Statements of
Witnesses PRH082, PRH041 and PRH459, and to
Amend the Rule 91 Exhibit List, 27 February 2015

Decision admitting two photo boards
into evidence

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3055, Decision Admitting Two
Photo Boards into Evidence, 28 March 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on admission of Witness
PRH424’s evidence

Merhi, Oneissi and Sabra, F2035, Decision on
Prosecution Motion to Admit the Statements of
Witness PRH424, 30 June 2015

Decision on admission of Witness
PRH705’s statements and annexes into
evidence

Decision on admission of Witness
PRH707’s statements and annexes into
evidence

Case No. STL-11-01/T/TC

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2750, Reasons for Admitting
Witness PRH705’s Statements and Annexes into
Evidence, 30 September 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2767, Written Reasons for
Admitting Witness PRH707’s Statements and
Annexes into Evidence, 10 October 2016
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3476, Decision on Rule 122
Decision on agreed facts (participating
victims) (Ayyash and Sabra)

Agreements as to Evidence between the Prosecution,
Ayyash and Sabra Defence on the Effects of the 14
February 2005 Explosion on the Victims Participating
in the Proceedings, 12 December 2017
STL-11-01/I/TC, Prosecutor v. Ayyash, Badreddine,

Decision on assignment of duty counsel

Oneissi and Sabra, F0064, Decision Relating to the
Assignment of ‘Duty Counsel’ by the Head of
Defence Office, 2 November 2011

Decision on Badreddine Defence
request for suspensive effect of its
interlocutory appeal against the Trial
Chamber’s decision regarding Mr
Badreddine’s death

STL-11-01/T/AC/AR126.11, Prosecutor v. Ayyash,
Badreddine, Merhi, Oneissi and Sabra, F0010,
Decision on Badreddine Defence Request for
Suspensive Effect of its Interlocutory Appeal against
the Trial Chamber’s Decision Regarding Mr
Badreddine’s Death, 21 June 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2797, Decision on Four

Decision on call sequence tables of 31
October 2016

Prosecution Motions on Call Sequence Tables Related
to Salim Jamil Ayyash, Hassan Habib Merhi, Assad
Hassan Sabra, Mustafa Amine Badreddine, and Five
Witness Statements, 31 October 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2799, Decision on the

Decision on call sequence tables of
network mobiles

Prosecution Motions for the Admission of the Call
Sequence Tables Related to the Five Colour-Coded
Mobile Telephone Groups and Networks, 31 October
2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1474, Decision on ‘Merhi

Decision on case management meetings

Defence Request Relating to Holding Confidential
Meetings and the Public Nature of the Proceedings’,
1 April 2014

Case No. STL-11-01/T/TC

2529 of 2642

18 August 2020

R334515

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1841, Decision on ‘the
Defence for Hussein Hassan Oneissi Request for
Certification of the “Decision on Prosecution’s

Decision on certification to appeal
(admission of 485 documents)

Motion for Admission into Evidence of 485
Documents, Photographs and Witness Statements
Relevant to Rafik Hariri’s Movements and to Political
Events” of 30 December 2014’, 3 February 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3440, Decision on the Oneissi

Decision on clarification of Oneissi call
sequence table decision

Defence's Application for Clarification of an Order
Regarding Two Documents Marked for Identification,
30 November 2017
STL-11-01/PT/AC/AR126.1, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0012, Decision on

Decision on Defence appeals against
reconsideration of trial in absentia
decision

Defence Appeals Against Trial Chamber’s Decision
on Reconsideration of the Trial In Absentia Decision,
1 November 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on demonstrative evidence (Mr
Donaldson)

Oneissi and Sabra, F3125, Decision Denying Joint
Defence Motion to Prevent the Prosecution Using
Demonstrative Evidence (Powerpoint Slides) During
Mr Andrew Donaldson’s Testimony, 5 May 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3171, Decision on Merhi

Decision on disclosure re Andrew
Donaldson’s reports

Defence Request for Disclosure of Documents
Concerning Witness PRH230, 2 June 2017
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision on eight requests for protective
measures

Badreddine, Oneissi and Sabra, F0795, Decision on
the Legal Representative of Victims’ Resubmission of
Eight Requests for Protective Measures
(Confidentiality), 14 March 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expert reports of 1 July
2014

Merhi, Oneissi and Sabra, Decision on the
Admissibility of Expert Reports, T. 1 July 2014, pp 57
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STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0812, Order on Rule

Decision on expert witnesses notices

161 Notices Re Expert Witnesses, 19 March 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, Decision on Expert

Decision on expertise (Dr Mansour)

Witness PRH508, Dr Mansour, T. 3 July 2014, pp 2-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Decision on expertise (Mr Geyer and Mr
Hoogeboom)

Merhi, Oneissi and Sabra, F1616, Decision on
Witness PRH348, Mr Gerhard Geyer, and Expert
Witness PRH387, Mr Bart Hoogeboom, 11 July 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Mr Geyer)

Merhi, Oneissi and Sabra, Decision on Expert
Witness PRH348, Mr Geyer, T. 16 July 2014, pp 3839
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Mr Philips –
GSM)

Merhi, Oneissi and Sabra, Decision Qualifying Mr
Philips (PRH435) as an Expert under Rule 161 in the
Field of GSM, T. 18 August 2015, pp 38-39
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Mr Philips –
Telecommunications and cell site)

Merhi, Oneissi and Sabra, Decision Qualifying
Mr Philips (PRH435) as an Expert under Rule 161 in
the Field of Telecommunications and Cell Site, T. 18
August 2015, p. 8
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Mr Platt)

Merhi, Oneissi and Sabra, F2549, Decision Allowing
Mr Gary Platt (Witness PRH147) to Give Expert
Opinion Evidence, 13 April 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Mr Sommer)

Merhi, Oneissi and Sabra, Decision Qualifying Mr
Sommer (PRH542) as an Expert under Rule 161, T.
15 September 2015, p. 48
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Professor Ayoub
and Dr Mansour)

Merhi, Oneissi and Sabra, F1610, Decision on Expert
Witness PRH120, Professor Fouad Hussein Ayoub,
and Expert Witness PRH508, Dr Issam Mansour,
7 July 2014
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on expertise (Witness
PRH155)

Merhi, Oneissi and Sabra, F1669, Decision on Expert
Witness PRH155, 18 September 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2653, Decision on Prosecution

Decision on expertise (Witness
PRH620)

Motion to Declare Witness PRH620 as an Expert
Witness and to Receive Her Report into Evidence,
15 July 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on five Prosecution motions on
call sequence tables and witness
statements

Merhi, Oneissi and Sabra, F1937, Decision on Five
Prosecution Motions on Call Sequence Tables and
Eight Witness Statements and on the Legality of the
Transfer of Call Data Records to UNIIIC and STL’s
Prosecution, 6 May 2015
STL-11/01/T/TC, Prosecutor v. Ayyash, Oneissi and
Sabra & STL-13-04/PT/TC, Prosecutor v. Hassan

Decision on joinder

Habib Merhi, T. 11 February 2014, pp 92-96
STL-13-04/I/TC, Prosecutor v. Hassan Habib Merhi,
Decision on languages in the Merhi case

F0032, Interim Order on Working Language(s) for
Filings, 17 December 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision on modalities of victim
participation

Badreddine, Oneissi and Sabra, F0256, Decision on
the VPU’s Access to Materials and the Modalities of
Victims’ Participation in Proceedings before the PreTrial Judge, 18 May 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on mode of testimony for
Ogero witnesses

Oneissi and Sabra, F2932, Decision on VideoConference Link Testimony and Protective Measures
for Ogero Witnesses, 9 January 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on Mr Hamade’s testimony

Merhi, Oneissi and Sabra, Order delivered in court on
the appearance of witness PRH038, T. 14 November
2014, p. 50
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1501, Decision Ordering

Decision on new arrest warrants
following joinder

the Arrest of Salim Jamil Ayyash, Mustafa Amine
Badreddine, Hassan Habib Merhi, Hussein Hassan
Oneissi, and Assad Hassan Sabra, 17 April 2014
STL-11-01/I/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0066, Decision on the
Confidential and Ex Parte Prosecution’s Request for a

Decision on non-compliance motion

Judicial Finding that the Lebanese Authorities Have
Failed to Comply with the Arrest Warrants Pursuant
to Rule 20 (C), 2 November 2011
STL-11-01/T/OTH/R25, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3645, Decision on Oneissi

Decision on Oneissi Defence
disqualification motion

Defence Rule 25 Motion for the Disqualification and
Withdrawal of Presiding Judge David Re, Judge Janet
Nosworthy, and Judge Micheline Braidy, 4 May 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3359, Corrected Version of the

Decision on Oneissi Defence request for
assistance re mobile 095

‘Decision on Oneissi Defence Urgent Motion for an
Order to Compel Disclosure of Requests for
Assistance Relevant to the Attribution of Mobile
Number 3598095’ of 13 October 2017, 24 October
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on Oneissi Defence requests
for assistance

Merhi, Oneissi and Sabra, F1739, Decision on the
Oneissi Defence Motion for Disclosure of Requests
for Assistance, 7 November 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on opinion evidence (Mr
Donaldson)

Oneissi and Sabra, F3172, Decision Allowing
Prosecution Analyst Andrew Donaldson to Provide
Opinion Evidence, 2 June 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on opinion evidence (Mr
Youssef)

Merhi, Oneissi and Sabra, Decision on Dr Ghazi Ali
Youssef’s (PRH265) Opinion Evidence, T. 13 March
2015, pp 3-9
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, Decision Clarifying the

Decision on Participating Victims’
attendance of proceedings

Conditions under which Participating Victims May
Attend Proceedings, T. 18 November 2014, pp 1-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on periodic in-court summaries

Merhi, Oneissi and Sabra, Decision Authorising
Periodic In-Court Thematic Summaries of Evidence,
T. 4 April 2016, pp 2-3
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3173, Decision Dismissing

Decision on postponement of Mr
Donaldson’s testimony

Defence Motion to Postpone Mr Andrew Donaldson’s
Testimony, 2 June 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3629, Decision Allowing

Decision on Professor Sporer’s evidence

Professor Siegfried Ludwig Sporer (Witness DHO001) to Give Expert Opinion Evidence and Admitting,
in Part, his Expert Report, 13 April 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on Prosecution motion to add
four documents to its exhibit list

Merhi, Oneissi and Sabra, F1852, Decision on
Prosecution Motion to Add Four Items to the Exhibit
List, 13 February 2015

Decision on Prosecution motion to
admit the statements of witnesses
PRH575 and PRH703

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F2282, Decision on
Prosecution Motion to Admit the Statements of
Witnesses PRH575 and PRH703, 21 October 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on Prosecution motion to
admit Witness PRH705’s statements

Merhi, Oneissi and Sabra, F2597, Written Reasons
for the Trial Chamber’s Decision on Prosecution
Motion for the Admission of Statements by Witness
PRH705, 13 May 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on Prosecution’s clarification
request

Oneissi and Sabra, F3487, Decision on the
‘Prosecution Request for Clarification of the Decision
of 6 December 2017’, 15 December 2017

Case No. STL-11-01/T/TC

2534 of 2642

18 August 2020

R334520

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision on protective measures for 11
witnesses

Oneissi and Sabra, F3297, Decision Granting the
Legal Representatives of Victims’ Request for
Protective Measures for 11 Witnesses, 28 August
2017
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Decision on reconsideration of trial in
absentia

Badreddine, Oneissi and Sabra, F0320, Decision on
Reconsideration of the Trial In Absentia Decision,
11 July 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on redactions to Mr AlHassan’s interview

Oneissi and Sabra, F3420, Decision on Redactions to
the Prosecution Interview of Mr Wissam Al-Hassan
(Witness PRH680), 21 November 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1901, Decision on

Decision on request to stay proceedings

Prosecution Motion to Amend Its Exhibit List and
Oneissi Defence Request to Stay the Proceedings,
13 April 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on request to strike portions of
an expert report

Merhi, Oneissi and Sabra, F2443, Decision on
Ayyash Defence Request to Strike Portions of an
Expert Report, 9 February 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on Sabra Defence
reconsideration and admission of a
witness statement through
Quentin Mugg

Oneissi and Sabra, F3560, Decision Denying Sabra
Defence Motions for Reconsideration and Admission
of a Witness Statement into Evidence under Rule 154,
and for Admission of a Witness Statement into
Evidence Through Mr Quentin Mugg (Witness
PRH55), 7 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on scope of Mr Hamade’s
evidence

Merhi, Oneissi and Sabra, F1798, Decision on
Application for Certification of Decision Regarding
the Scope of Marwan Hamade’s Evidence,
17 December 2014
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Decision on simultaneous or concurrent
testimony of expert witnesses of
23 March 2015

Merhi, Oneissi and Sabra, F1858, Corrected Version
of ‘Decision on Simultaneous or Concurrent
Testimony of Expert Witnesses’ of 17 February 2015,
23 March 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2665, Decision on Sabra Defence

Decision on taking judicial notice

Motion Seeking Judicial Notice of United Nations
Fact-Finding Mission and UNIIIC Reports, 26 July
2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on the admission of the
consolidated OGERO Statement

Merhi, Oneissi and Sabra, F2894, Decision on the
Admission of the Consolidated OGERO Statement,
7 December 2016
STL-11-/1/PT/AC/AR90.2, Prosecutor v. Ayyash,

Decision on the appeal of the first
decision on the form of the amended
indictment

Badreddine, Oneissi and Sabra, F0007, Decision on
Defence Appeals against Trial Chamber’s “Decision
on Alleged Defects in the Form of the Amended
Indictment”, 5 August 2013
STL-11-01/PT/AC/AR90.1, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0020, Decision on

Decision on the Defence Appeals
against the Trial Chamber jurisdiction

the Defence Appeals Against the Trial Chamber’s
“Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal”, 24 October
2012

Decision on the Defence challenges to
the jurisdiction and legality of the
Tribunal

STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0352, Decision on
the Defence Challenges to the Jurisdiction and
Legality of the Tribunal, 27 July 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on the form of the indictment
against Mr Merhi

Merhi, Oneissi and Sabra, F1465, Decision on
Alleged Defects in the Form of the Indictment against
Hassan Habib Merhi, 28 March 2014
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision on the Legal Representatives’
application to call evidence

Oneissi and Sabra, F3260, Decision on the Legal
Representatives of Victims’ Application to Call
Evidence, Schedule the Presentation of Evidence and
Directions on Disclosure Obligations, 31 July 2017
STL-11-01/T/T, Prosecutor v. Ayyash, Merhi, Oneissi

Decision on the Legal Representatives’
application to withdraw one witness

and Sabra, F3291, Decision on the Legal
Representatives of Victims’ Application to Withdraw
One Witness from Their Witness List, 23 August
2017

Decision on three Prosecution motions
for the admission into evidence of
mobile telephone documents

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1876, Decision on Three
Prosecution Motions for the Admission into Evidence
of Mobile Telephone Documents, 6 March 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision on translating exculpatory
material into Arabic

Oneissi and Sabra, F2649, Decision Varying the PreTrial Judge’s ‘Decision on Languages in the Case of
Ayyash et al.’ in Respect of Translating Exculpatory
Material Into Arabic, 14 July 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on twelve expert witnesses

Merhi, Oneissi and Sabra, F1646, Decision on
Twelve Expert Witnesses, 21 August 2014
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Decision on two Prosecution
submissions to amend Rule 91 filings

Badreddine, Oneissi and Sabra, F1029, Decision on
Two Prosecution Submissions in Relation to
Amending the Prosecution Rule 91 Filings, 5 August
2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision on Witnesses PRH291 and
PRH507

Merhi, Oneissi and Sabra, F1676, Decision on Expert
and Witness Statements of Witnesses PRH291 and
PRH507, 24 September 2014
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3694, Decision Granting Sabra
Decision partly reconsidering Sabra
Defence seventh bar table decision (Abu
Adass and Mohammed)

Defence Motion to Partially Reconsider ‘Decision
Partly Granting Seventh Sabra Defence Motion for the
Admission of Documents Relating to Ahmed Abu
Adass - the ‘Mohammed Story’ and Admitting into
Evidence a Call Sequence Table Related to the Abu
Adass Household Landline, 21 June 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision permitting French
simultaneous transcription

Oneissi and Sabra, F3606, Decision Varying the
‘Decision on Languages’ to Permit French Language
Simultaneous Transcription, 21 March 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision permitting Professor Letschert
to provide opinion evidence

Oneissi and Sabra, F3312, Decision Permitting
Professor Doctor Rianne Letschert to Give Opinion
Evidence and Admitting Her Report into Evidence,
7 September 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision reconsidering decision on
Oneissi Defence requests for assistance

Merhi, Oneissi and Sabra, F1875, Decision
Reconsidering ‘Decision on the Oneissi Defence
Motion for Disclosure of Requests for Assistance’,
7 November 2014, 6 March 2015
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0012, Decision Relating to the

Decision relating to the examination of
the Indictment of 10 June 2011

Examination of the Indictment of 10 June 2011 Issued
against Mr Salim Jamil Ayyash, Mr Mustafa Amine
Badreddine, Mr Hussein Hassan Oneissi & Mr Assad
Hassan Sabra, 28 June 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision rescinding protective measures
granted to Victims 54 and 55

Oneissi and Sabra, F3815, Decision Rescinding the
Protective Measures Granted to Participating Victims
V054 and V055, 10 February 2020
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision to add Witness PRH705 to the
Prosecution’s witness list

Merhi, Oneissi and Sabra, F2377, Decision
Authorising the Prosecution to Add Witness PRH705
to Its Witness List, 15 December 2015
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Decision to add Witness PRH707 to the
Prosecution’s witness list

Merhi, Oneissi and Sabra, F2376, Decision on
Prosecution Motion to Add Witness PRH707 to Its
Witness List, 11 December 2015
STL-11-01/PT, Prosecutor v. Ayyash, Badreddine,

Decision to hold trial in absentia

Oneissi and Sabra, F0112, Decision to Hold Trial In
Absentia, 01 February 2012

Decision to hold trial in absentia 20
December 2013

STL-13-04/I/TC, Prosecutor v. Hassan Habib Merhi,
F0037, Decision to Hold Trial in Absentia,
20 December 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision under Rule 155 (Sami Issa
identifications)

Oneissi and Sabra, F2831, Decision under Rule 155
Admitting Statements of Witnesses PRH338,
PRH369, PRH423, PRH470 and PRH605 Identifying
Sami Issa, 11 November 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F2829, Decision on Rule 155

Decision under Rule 155 (Sami Issa)

Statements of Witnesses PRH264, PRH306 and
PRH416 Identifying Sami Issa as Mustafa Amine
Badreddine, 11 November 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Decision under Rule 155 (statements of
13 witnesses)

Merhi, Oneissi and Sabra, F2037, Decision on
Prosecution Motion to Admit under Rule 155 the
Statement of 13 Witnesses in relation to Telephone
Distribution and Subscription, 30 June 2015
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision under Rule 155 (Witness
PRH371)

Oneissi and Sabra, Decision on the Admissibility of
Witness PRH371’s Statement of 23 September 2016
Pursuant to Rule 155, T. 27 September 2016, pp 2830
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3646, Decision Partly Granting

Decision under Rule 165

Sabra Defence Application and Ordering the
Attendance of a Former Prosecution Investigator to
Testify under Rule 165, 13 April 2018
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Decision withdrawing one participating
victim

Oneissi and Sabra, F3754, Decision on the Legal
Representatives of Victims’ Application to Withdraw
One Participating Victim from the Proceedings,
27 November 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Decision withdrawing participating
victim (2020)

Oneissi and Sabra, F3819, Decision granting the legal
representatives of victims’ application to withdraw
one participation victim from the proceedings,
10 March 2020
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Defence joinder to the Badreddine
perfected request for certification to
appeal the 1 June 2016 interim decision

Merhi, Oneissi and Sabra, F2614, Defence Joinder to
“Badreddine Defence Perfected Request for
Certification to Appeal the Interim Decision of 1 June
2016”, 8 June 2016

Designation decision for Legal
Representatives of Victims

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0249, Designation
of Victims’ Legal Representatives, 16 May 2012
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Direction shortening time to respond to
requests to vary word or time limits

Badreddine, Oneissi and Sabra, F0271, Direction
Shortening the Time to Respond to Requests to Vary
or Extend Word or Time Limits, 25 May 2012

Directions on the conduct of the
proceedings

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F1326, Direction on the Conduct
of the Proceedings, 16 January 2014
STL-11-01/T/AC/AR126.11, Prosecutor v. Ayyash,

Dissenting Opinion of Judge
Baragwanath on the Appeals Chamber’s
decision on Badreddine Defence
interlocutory appeal of the interim
decision regarding Mr Badreddine’s
death and termination of proceedings

Case No. STL-11-01/T/TC

Badreddine, Merhi, Oneissi and Sabra, F0020,
Dissenting Opinion of Judge David Baragwanath on
the Appeals Chamber’s “Decision on Badreddine
Defence Interlocutory Appeal of the ‘Interim Decision
on the Death of Mr Mustafa Amine Badreddine and
Possible Termination of Proceedings,’” 13 July 2016
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Dissenting opinion of Judge Braidy on
the Trial Chamber’s interim decision
regarding the death of Mr Badreddine
and termination of proceedings

Merhi, Oneissi and Sabra, F2616, Dissenting Opinion
of Judge Micheline Braidy on the Trial Chamber’s
Interim Decision Regarding the Death of Mr Mustafa
Amine Badreddine and Possible Termination of
Proceedings, 8 June 2016
STL-11-01/T/PTJ, Prosecutor v. Ayyash, Merhi,

Eighth decision on victim participation

Oneissi and Sabra, F3226, Eighth Decision on
Victims’ Participation in the Proceedings, 13 July
2017
STL-11-01/T/PTJ, Prosecutor v. Ayyash, Badreddine,

Fifth decision on victim participation

Merhi, Oneissi and Sabra, F1621, Fifth Decision on
Victims’ Participation in the Proceedings, 18 July
2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

First decision on agreed facts

Merhi, Oneissi and Sabra, F1479, Decision on
Agreed Facts under Rule 122, 2 April 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

First decision on agreed facts in UNIIIC
reports (Sabra)

Oneissi and Sabra, F2722, Decision on Agreements
as to Evidence Between Prosecution and Sabra
Defence on United Nations Fact-Finding Mission and
UNIIIC Reports, 16 September 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

First decision on the form of the
amended indictment

Oneissi and Sabra, F0952, Decision on Alleged
Defects in the Form of the Amended Indictment,
12 June 2013
STL-11-01/I/AC/R176bis, F0936/COR, Interlocutory

First interlocutory decision on
applicable law

Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative
Charging with corrected front page, 16 February 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

First Rule 155 decision

Oneissi and Sabra, F1280, First Decision on the
Prosecution Motion for Admission of Written
Statements under Rule 155, 20 December 2013
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Fourth decision on victim participation

Badreddine, Oneissi and Sabra, F0879, Fourth
Decision on Victims’ Participation in the Proceedings,
2 May 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1471, Further Decision

Further order to cooperate with Tribunal

on Motions Under Rule 20 (A) by Counsel for Assad
Hassan Sabra and Four Orders to Lebanon to
Cooperate with the Tribunal, 31 March 2014
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Further order to Sabra Defence
regarding cooperation request

Badreddine, Oneissi and Sabra, F1244, Further Order
to Counsel for Assad Hassan Sabra in Relation to
Requests for State Cooperation, 29 November 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

In-court summaries decision

Merhi, Oneissi and Sabra, F2541, Decision on inCourt Summaries of Evidence, 7 April 2016
STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1217, Internal

Instructions to Registrar on cooperation

Memorandum - Instruction to the Registrar regarding
“Requête de la Défense de M. Badreddine aux fins
d’obtenir la coopération du Liban”, 15 November
2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Interim decision on exclusion of Mr
Donaldson’s evidence

Oneissi and Sabra, F3126, Interim Decision on Joint
Defence Motion In Limine to Exclude Evidence of
Analyst Mr Andrew Donaldson, 5 May 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Interim decision on Sabra Defence
request for finding of non-compliance

Merhi, Oneissi and Sabra, Interim Decision on the
Sabra Defence Request (F1495) for a Finding on NonCompliance Under Rule 20 (C), T. 12 May 2014,
pp 3-7
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Interim decision on the form of the
indictment

Badreddine, Oneissi and Sabra, F0410, Interim
Decision on Alleged Defects in the Form of the
Indictment, 12 September 2012

Case No. STL-11-01/T/TC

2542 of 2642

18 August 2020

R334528

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

STL-11-01/I/TC, Prosecutor v. Ayyash, Badreddine,
Interim Decision under Rule 106

Oneissi and Sabra, F0079, Interim Decision Under
Rule 106 (Proceedings In Absentia), 23 November
2011
STL-11-01/T/AC/AR126.11, Prosecutor v. Ayyash,

Interlocutory appeal decision on the
death of Mr Badreddine and termination
of proceedings

Badreddine, Merhi, Oneissi and Sabra, F0019,
Decision on Badreddine Defence Interlocutory Appeal
of the “Interim Decision on the Death of Mr Mustafa
Amine Badreddine and Possible Termination of
Proceedings, 11 July 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Internal memorandum to Head of
Defence Office on monitoring effective
legal representation

Oneissi and Sabra, F3759, Trial Chamber’s Internal
Memorandum to the Head of Defence Office –
Monitoring the Effective Legal Representation of Mr
Hassan Habib Merhi’s Defence, 14 February 2019
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Invitation to Lebanon for submissions
on Sabra Defence non-compliance
request

Merhi, Oneissi and Sabra, F2327, Invitation to the
Government of the Lebanese Republic to Make
Submissions in Relation to the Sabra Defence Request
for a Finding of Non-Compliance, 17 November 2015
STL-13-04/PT/PTJ, Prosecutor v. Hassan Habib

Joinder referral decision

Merhi, F0050, Decision Referring the Matter of
Joinder of Cases to the Trial Chamber, 2 January 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Legal Representatives of Victims final
trial brief

Oneissi and Sabra, F3712, The Legal Representatives
of Victims Final Trial Brief, With Annexes A and B,
16 July 2018
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum convening working
meeting on 19 December 2012

Badreddine, Oneissi and Sabra, F0591, Internal
Memorandum – Convening a Working Meeting on
19 December 2012 at 14.30, 12 December 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum convening working
meeting on 23 May 2013

Badreddine, Oneissi and Sabra, F0888, Internal
Memorandum – Convening of a Working Meeting on
23 May 2013 at 14:30 hrs, 9 May 2013

Case No. STL-11-01/T/TC

2543 of 2642

18 August 2020

R334529

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Memorandum convening working
meeting on 30 October 2012

Badreddine, Oneissi and Sabra, F0478, Internal
Memorandum – Convening a Working Meeting on
30 October 2012 at 10:00, 17 October 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum convening working
meeting on 5 March 2013

Badreddine, Oneissi and Sabra, F0734, Mémorandum
Interne – Convocation d’une réunion de travail le
5 mars 2013 à 14 h 30, 19 February 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum delaying status
conference

Badreddine, Oneissi and Sabra, F0941, Internal
Memorandum – Delayed Status Conference, 5 June
2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum organising periodic
working meetings

Badreddine, Oneissi and Sabra, F0309, Mémorandum
Interne – Organisation de réunions de travail
périodiques, 27 June 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Memorandum organising working
meeting on 5 September 2012

Badreddine, Oneissi and Sabra, F0388, Internal
Memorandum – Organising a Second Working
Meeting, 24 August 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Merhi Defence final trial brief

Oneissi and Sabra, F3719, Corrected version of: Final
Trial Brief of the Defence for Hassan Habib Merhi,
5 September 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3748, Notification of Proposed

Notification of proposed amendment to
Rule 57

Amendment to Rule 57 ‘Functions of the Head of
Defence Office’ to Provide a Mechanism to Deal with
Conflicts of Interest in the Defence Office, 11 October
2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Oneissi Defence final trial brief

Oneissi and Sabra, F3721, Second Corrected Version
of ‘Defence for Hussein Hassan Oneissi Final Trial
Brief’, 27 November 2018
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Oral decision on Mr Platt’s expertise

Merhi, Oneissi and Sabra, Decision on Expert
Witness Mr Gary Platt (PRH147) under Rule 161,
T. 6 April 2016, pp 1-2
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Order authorising the Defence to file
preliminary motions challenging defects

Badreddine, Oneissi and Sabra, F0861, Order
Authorising the Defence to File Preliminary Motions
Challenging Defects in the Form of the Amended
Indictment of 6 February 2013, 18 April 2013

Order convening status conference on
12 April 2012

Order convening status conference on
10 April 2013

Order convening status conference on
11 September 2013

Order convening status conference on
12 June 2012

Order convening status conference on
26 July 2012

Order convening status conference on
28 September 2012

Order convening status conference on
27 November 2012

Case No. STL-11-01/T/TC

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0189, Order
Convening a Status Conference, 11 April 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0805, Order
Convening a Status Conference, 18 March 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1089, Order
Convening a Status Conference, 3 September 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0273, Order
Convening a Status Conference, 4 June 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0331, Order
Convening a Status Conference, 20 July 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0423, Order
Convening a Status Conference, 20 September 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0515, Order to
Convene a Status Conference, 12 November 2012
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Order convening status conference on 3
July 2013

Order convening status conference on
30 January 2013

Order designating a panel under Rule
25 (C)

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0970, Order
Convening a Status Conference, 26 June 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0639, Order
Convening Status Conference, 11 January 2013
STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3630, Order Designating Panel
Pursuant to Rule 25 (C), 13 April 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order designating Judge Rapporteur for
legal and factual disputes

Oneissi and Sabra, F2714, Order Appointing Judge
Rapporteur for Reaching Agreement Between the
Parties on Matters in Dispute Including Trial
Scheduling, 7 September 2016

Order for clarification from Defence
Office

STL-11-01/I/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0059, Order for Clarification
from the Defence Office, 27 October 2011
STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi,

Order for submissions on request to set
aside panel judges

Oneissi and Sabra, F3635, Order Seeking
Submissions on the Application to Set Aside the
Designation of Judges to a Panel Designated Pursuant
to Rule 25 (C), 19 April 2018
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Order for submissions on witness
statement non-compliance with formal
requirements

Badreddine, Oneissi and Sabra, F0872, Scheduling
Order Relating to the Impact of the Non-Compliance
with the Formal Requirements for the Written
Statements of Witnesses on their Admissibility,
29 April 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Order in relation to Witness PRH707

Merhi, Oneissi and Sabra, F2546, Order Allowing
Witness PRH707 to Obtain Information in Relation to
Six Issues, 12 April 2016
STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi,

Order inviting Judge’s views

Oneissi and Sabra, F3632, Order Inviting Judges’
Views Pursuant to Rule 25 (C), 16 April 2018
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STL-11-01/T/OTH/R25, Prosecutor v. Ayyash, Merhi,

Order inviting Judge’s views on
disqualification request

Oneissi and Sabra, F3640, Order Inviting Judges’
Views on Motion for Disqualification, 26 April 2018

Order on a working plan and on the joint
Defence motion regarding trial
preparation

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0496, Order on a
Working Plan and on the Joint Defence Motion
Regarding Trial Preparation, 25 October 2012
STL-11-01/PT/PRES, Prosecutor v. Ayyash,

Order on composition of the Trial
Chamber 10 September 2013

Badreddine, Oneissi and Sabra, F1099, Order on
Composition of the Trial Chamber, 10 September
2013
STL-11-01/PT/PRES, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1325, Order on

Order on composition of the Trial
Chamber 15 January 2014

Composition of the Trial Chamber, 15 January 2014
STL-13-04/PT/PRES, Prosecutor v. Hassan Habib
Merhi, F0057, Order on Composition of the Trial
Chamber, 15 January 2014

Order on composition of the Trial
Chamber 8 September 2011

STL-11-01/I/PRES, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0044, Order on
Composition of the Trial Chamber, 8 September 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Order on filing replies

Oneissi and Sabra, Order on Filing Replies to
Responses to Motions, T. 2 December 2013, pp 25-26
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Order on lifting the confidentiality of
the Indictment

Badreddine, Oneissi and Sabra, F0032, Order on
Lifting the Confidentiality of the Indictment Against
Messrs. Ayyash, Badreddine, Oneissi and Sabra and
Other Documents, 16 August 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Order on modes of victim participation

Oneissi and Sabra, Order on the Modes of Victim
Participation, T. 29 October 2013, p. 31
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1051, Public
Order on partial transfer of case file to
Trial Chamber

Redacted Version of the “Order on the Transfer of
Part of the Case File to the Trial Chamber Pursuant to
Rule 95 of the Rules” Dated 12 August 2013,
25 February 2014

Order on partially lifting the
confidentiality of the indictment against
Mr Merhi

STL-13-04/I/PTJ, Prosecutor v. Hassan Habib Merhi,
F0014, Order on Partially Lifting the Confidentiality
of the Indictment Against Mr Hassan Habib Merhi,
10 October 2013
STL-11-01/PT, Prosecutor v. Ayyash, Badreddine,

Order on preliminary questions
concerning the crime of criminal
association

Oneissi and Sabra, F0137, Order on Preliminary
Questions Concerning the Crime of Criminal
Association Addressed to the Appeals Chamber
Pursuant to Rules 68 (G) and 71 (A) (ii) of the Rules
of Procedure and Evidence, 2 March 2012
STL-11-01/T/PRES, Prosecutor v. Ayyash, Merhi,

Order on the composition of a Panel
under Rule 25 (C)

Oneissi and Sabra, F3639, Order on the Composition
of a Panel Designated Pursuant to Rule 25 (C),
25 April 2018

Order on the mode of questioning
witnesses

Order on the modes of victim
participation

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, Oral Order on the Mode of
Questioning Witnesses, T. 29 October 2013, pp 4-5.
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, Oral Order on the Modes of
Victim Participation, T. 29 October 2013, p. 31.
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0568, Order to

Order publicising Pre-Trial Judge
decision on suspension of Prosecution
disclosure obligations

Make Public the Disposition of the Decision
Regarding the Prosecution’s Application Relating to
the Temporary Suspension of the Disclosure of
Certain Information and Documents, 3 December
2012

Order pursuant to Rule 76 (E) 10
October 2013

Case No. STL-11-01/T/TC

STL-13-04/I/PRES, Prosecutor v. Hassan Habib
Merhi, F0013, Order Pursuant to Rule 76 (E) with
Confidential and Ex Parte Annexes, 10 October 2013
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Order pursuant to Rule 76 (E) 18
August 2011

STL-11-01/I/PRES, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0038, Order
Pursuant to Rule 76 (E), 18 August 2011
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order regarding Rule 53 meeting
minutes

Oneissi and Sabra, F3771, Order to the Registry
Regarding Minutes of Meeting of 26 November 2013,
21 June 2019
STL-09-06/CH/PTJ, Order Regarding the Detention

Order regarding the detention of four
Generals

of Persons Detained in Lebanon in Connection with
the Case of the Attack Against Prime Minister Rafiq
Hariri and Others, 29 April 2009
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,

Order relating to the lifting of the
confidentiality of the international arrest
warrants

Oneissi and Sabra, F0041, Order Relating to the
Lifting of the Confidentiality of the International
Arrest Warrants of 8 July 2011 Against Messrs.
Ayyash, Badreddine, Oneissi and Sabra, 29 August
2011
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Order requesting clarifications on
cooperation requests

Badreddine, Oneissi and Sabra, F1229, Corrected
Version of Order Requesting Further Clarifications,
21 November 2013

Order rescheduling final trial briefs and
closing submissions

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3687, Order Rescheduling Final
Trial Briefs and Closing Arguments, 12 June 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order scheduling a pre-defence
conference and dismissing suspension
requests

Oneissi and Sabra, F3593, Order Scheduling PreDefence Conference on Thursday 8 March 2018 and
Dismissing Oneissi and Sabra Applications to
Suspend Orders under Rule 128 to File Witness and
Exhibit Lists, 6 March 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order scheduling final trial briefs and
final submissions

Oneissi and Sabra, F3623, Scheduling Order for Final
Trial Briefs and Closing Arguments under Rule 147,
11 April 2018
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order seeking explanation of alternative
supervision mechanism from Head of
Defence Office

Oneissi and Sabra, F3745, Order in Relation to Head
of Defence Office’s Observations of 1 October 2018,
5 October 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, Order for Written Submissions

Order seeking submissions on Head of
Defence Office potential conflict of
interest

Addressing the Potential Conflict of Interest Between
the Head of Defence Office’s Previous and Present
Roles, T. 21 September 2018, pp 72-74
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0391, Order Setting

Order setting a date for filing the
Prosecution's Pre-Trial Brief

a Date for Filing the Prosecution's Pre-Trial Brief,
28 August 2012

Order setting a deadline for written Rule
167 submissions

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, Third Scheduling Order Regarding
Submissions under Rule 167, T. 22 February 2018
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,

Order setting a time limit for filing of
preliminary motion

Oneissi and Sabra, F0279, Order Setting a Time
Limit for Filing of Preliminary Motions Pursuant to
Rule 90(A)(ii) and (iii), 6 June 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order setting a time limit for filing
requests for certification

Oneissi and Sabra, Order Setting Time Limit for
Requests for Certification to Appeal, and for
Responses thereto, T. 2 June 2016, p. 57
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Order setting timeframe for Merhi
Defence to request recall of witnesses

Merhi, Oneissi and Sabra, Decision Setting a
Timeframe for the Merhi Defence to Request the
Recall of Witnesses, T. 4 March 2014, pp 33-41

Order terminating proceedings against
Mr Badreddine without prejudice and
ordering the filing of an amended
consolidated indictment

Case No. STL-11-01/T/TC

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F2633, Order Terminating
Proceedings Against Mustafa Amine Badreddine
Without Prejudice and Ordering the Filing of an
Amended Consolidated Indictment, 11 July 2016
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STL-11-01/PT/TC, Prosecutor v. Ayyash,
Order to cooperate and provide
information sought by Badreddine
Defence

Badreddine, Merhi, Oneissi and Sabra, F1316,
Decision on Motion Filed by Counsel for Mr.
Badreddine and Order to Lebanon to Cooperate with
the Special Tribunal, 13 January 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order to Defence to provide a summary
of facts

Oneissi and Sabra, F3665, Order to the Oneissi
Defence to Provide a Summary of Facts of Mr Jamil
El-Sayyed’s Expected Testimony, 16 May 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Order to file submissions and
observations on Lebanese law

Oneissi and Sabra, F3254, Order to Parties and Legal
Representatives of Victims to File Submissions and
Observations on Lebanese Law, 27 July 2017

Order to Prosecution to provide
documents to Trial Chamber for review
of internal work product categorisation
and disclosure

STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1256, Decision on
Sabra Motion to Lift Redactions and Disclosure of
United Nations Fact-Finding Mission Documents,
9 December 2013
STL-11-01/I, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0052, Order to Seize the Trial

Order to seise the Trial Chamber
pursuant to Rule 105 bis (A)

Chamber Pursuant to Rule 105 bis (A) of the Rules of
Procedure and Evidence in Order to Determine
Whether to Initiate Proceedings In Absentia,
17 October 2011
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Orders on Sabra Defence motions for
cooperation orders

Badreddine, Oneissi and Sabra, F1268, Corrected
Version of “Orders Relating to Five Defence Motions
for Orders to Lebanon on State Cooperation” of
16 December 2013, 24 December 2013

Order to seise the Trial Chamber
pursuant to Rule 105 Bis (A) to
determine whether to initiate
proceedings in absentia

Case No. STL-11-01/T/TC

STL-13-04/I/PTJ, Prosecutor v. Hassan Habib Merhi,
F0021, Order to Seize the Trial Chamber Pursuant to
Rule 105 Bis (A) of the Rules of Procedure and
Evidence in Order to Determine Whether to Initiate
Proceedings In Absentia, 25 November 2013
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STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Order varying time limit for Lebanese
Government response

Merhi, Oneissi and Sabra, Decision Varying Time
Limit for the Government of the Lebanese Republic to
Respond to Trial Chamber’s “Invitation” (F2327),
T. 9 December 2015, pp 57-61

Order varying time-limits for
submissions on joinder

Orders regarding declassification of
exhibits

STL-13-04/PT/TC, Prosecutor v. Hassan Habib
Merhi, F0056, Order Varying Time-Limits for
Submissions on Joinder, 15 January 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3802, Orders Regarding
Declassification of Exhibits, 12 December 2019
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge 21 January 2011 order
on preliminary questions to the Appeals
Chamber

Badreddine, Oneissi and Sabra, F0927, Order on
Preliminary Questions Addressed to the Judges of the
Appeals Chamber Pursuant to Rule 68, Paragraph (G)
of the Rules of Procedure and Evidence, 21 January
2011
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision authorising
Prosecution to amend its exhibit list

Badreddine, Oneissi and Sabra, F0809, Decision on
Prosecution Notice of Disclosure and Request to File
an Updated Exhibit List Dated 1 March 2013,
19 March 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision authorising
Prosecution to withdraw exhibits from
its exhibit list

Badreddine, Oneissi and Sabra, F1017, Public
Redacted Version of the “Decision Authorising the
Withdrawal of Two Internal Memoranda from the
Prosecution Exhibit List” Dated 25 July 2013,
25 February 2014

Pre-Trial Judge decision denying
certification of decisions on his access
to disclosed materials and on the
working plan

Pre-Trial Judge decision denying
Prosecution challenges to Defence pretrial briefs

Case No. STL-11-01/T/TC

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0615, Decision
Relating to the Requests for Certification of the
Decisions of 25 October 2012 and 15 November
2012, 19 December 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1176, Decision on
the Prosecution’s Motion Regarding the Defence
Updated Pre-Trial Briefs, 24 October 2013
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STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0099, Decision on Prosecution’s
Confidential and Ex Parte Request for a Judicial

Pre-Trial Judge decision denying
Prosecution non-compliance motion

Finding that the Lebanese Authorities Have Failed to
Comply with the Arrest Warrants Pursuant to Rule
20 (C) of the Rules, 22 December 2011
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1179, Decision on

Pre-Trial Judge decision denying
request to suspend transfer of case file
to Trial Chamber

the Sabra Defence Request for Suspending the
Transfer of the Case File to the Trial Chamber,
25 October 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision denying Sabra
Defence motion for disclosure of
potentially exculpatory material

Badreddine, Oneissi and Sabra, F1060, Decision on
Sabra’s Tenth and Eleventh Motions for Disclosure,
14 August 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1063, Decision on
Prosecution Requests (1) for Leave to File Amended

Pre-Trial Judge decision extending
deadlines for pre-trial briefs and witness
and exhibit lists

Material Supporting the Indictment Confirmed on
31 July 2013 and (2) for an Extension of Time in
which to File its Updated Pre-Trial Brief, 16 August
2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0628, Decision on

Pre-Trial Judge decision extending
disclosure timelines

Prosecution Applications for Extension of Time to
Provide Inspection of Rule 110(B) Material,
21 December 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision extending
timelines for disclosure of expert reports

Badreddine, Oneissi and Sabra, F0679, Decision on
Prosecution Request for Extension of Time to
Disclose Expert Reports, 25 January 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1022, Redacted

Pre-Trial Judge decision granting
amendment of the indictment

Version of the Decision Relating to the Prosecution
Request of 21 June 2013 for Leave to Amend the
Indictment of 6 February 2013, Dated 31 July 2013,
2 August 2013
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Pre-Trial Judge decision granting
certification of decision denying Sabra
Defence motion for disclosure of
potentially exculpatory material

Pre-Trial Judge decision granting in part
Prosecution motion to amend its witness
and exhibit lists

Pre-Trial Judge decision granting in part
Sabra Defence seventh disclosure
motion

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1104, Decision on
Sabra Defence Request for Certification to Appeal the
Decision on Sabra’s Tenth and Eleventh Disclosure
Motions, 13 September 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1160, Decision on
the Prosecution’s Second Submission Pursuant to
Rule 91(G)(ii) and (iii), 18 October 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0913, Decision on
Sabra’s Seventh Motion for Disclosure – Experts,
24 May 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision granting 21
December 2012 Prosecution request to
amend its witness and exhibit lists

Badreddine, Oneissi and Sabra, F0746, Decision on
Prosecution Request of 21 December 2012 to Amend
the Witness and Exhibit Lists and for Authorisation
for Further Disclosure, 27 February 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision granting Sabra
Defence cooperation motion

Badreddine, Oneissi and Sabra, F0720, Decision on
the Defence Request Seeking to Obtain the
Cooperation of Lebanon, 11 February 2013
STL-13-04/I/PTJ, Prosecutor v. Hassan Habib Merhi,

Pre-Trial Judge decision on the
indictment of 5 June 2013

F0008, Public Redacted Version of the “Decision
relating to the Examination of the Indictment of
5 June 2013 Issued Against Mr Hassan Habib Merhi”
dated 31 July 2013, 11 October 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision on Defence
inspection of evidentiary material

Badreddine, Oneissi and Sabra, F0956, Public
Redacted Version of “Decision on Issues Related to
the Inspection Room and Call Data Records” Dated
18 June 2013, 19 September 2013
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0712, Decision on

Pre-Trial Judge decision on extending
disclosure deadlines 8 February 2013

Prosecution Request for Extension of Time Dated
15 January 2013 – Disclosure of Exhibits, 8 February
2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0606, Public

Pre-Trial Judge decision on extending
working plan deadlines 19 December
2012

Redacted Version of the Decision on Prosecution’s
Request to Extend Working Plan Deadlines of
17 December 2012, 19 December 2012

Pre-Trial Judge decision on extension of
deadlines for pre-trial briefs and witness
and exhibit lists 7 August 2013

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1037, Order on the
Defence Request for a Variance of the Deadline for
Re-filing the Defence Pre-Trial Briefs, 7 August 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision on his access to
disclosed material

Badreddine, Oneissi and Sabra, F0532, Decision on
Urgent Motion for Injunctive Relief, 15 November
2012
STL-11-02/CCS/PTJ, F0002, Decision on the
Prosecutor’s Connected Case Submission of 30 June

Pre-Trial Judge decision on jurisdiction
over connected cases

2011, 5 August 2011. Public redacted version filed
16 September 2019. Confidential Redacted Version
filed 6 March 2020
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F0047, Decision on Languages in

Pre-Trial Judge decision on languages

the Case of Ayyash et al., 16 September 2011
STL-13-04/PT/PTJ, Prosecutor v. Hassan Habib
Pre-Trial Judge decision on languages in
the Merhi case

Merhi, F0080, Decision on the Defence Office
Request to Determine the Working Languages in the
Pre-Trial Phase of the Merhi Case, 10 February 2014
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1124, Public

Pre-Trial Judge decision on Prosecution
disclosure obligations

Redacted Version of “Decision on Sabra Motion for
Effective Compliance with the Prosecution’s
Disclosure Obligations and Request for an Extension
of the Page Limit” Dated 27 September 2013,
21 October 2013
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Pre-Trial Judge decision on Prosecution
motion regarding disclosure of
statements

Badreddine, Oneissi and Sabra, F0816, Decision on
Prosecution’s Notice of Disclosure, Application to
Authorise Redactions and Request for Extension of
Time, 21 March 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision on Sabra
Defence disclosure motions

Badreddine, Oneissi and Sabra, F0510, Decision on
the Sabra Defence’s First, Second, Third, Fourth,
Fifth and Sixth Motions for Disclosure, 8 November
2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge decision on Sabra
Defence fourth disclosure motion

Badreddine, Oneissi and Sabra, F0626, Public
Redacted Version of “Decision on the Sabra
Defence’s Fifth Request of the Fourth Motion for
Disclosure” Dated 21 December 2012, 28 May 2013

Pre-Trial Judge decision on Sabra
Defence request for further particulars
on charges in indictment

Pre-Trial Judge decision on victims’
participation in the proceedings

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0666, Decision
Relating to the Sabra Defence Motion for Further
Particulars, 22 January 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0236, Decision on
Victims’ Participation in the Proceedings, 8 May 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1088, Decision

Pre-Trial Judge decision regarding
implementation of partial transfer of
case file to Trial Chamber

Relating to the Registry Submission on the
Implementation of the Pre-Trial Judge’s Order of 12
August 2013 on the Transfer of Part of the Case File
to the Trial Chamber Pursuant to Rule 95 of the Rules,
2 September 2013

Pre-Trial Judge order lifting
confidentiality of indictment against Mr
Ayyash in STL-18-10 case and other
documents

Case No. STL-11-01/T/TC

STL-18-10/I/PTJ, Prosecutor v. Ayyash, F0030, Order
Relating to the Lifting of the Confidentiality of the
Indictment of 14 June 2019 and of Other Related
Documents, 16 September 2019
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STL-11-02/D/PTJ, F0004, Order Directing the
Pre-Trial Judge order on deferral of case
file regarding the attack on Mr Hamade

Lebanese Judicial Authority Seized with the Case
Concerning the Attack Perpetrated Against Mr
Marwan Hamadeh on 1 October 2004 to Defer to the
Special Tribunal for Lebanon, 19 August 2011

Pre-Trial Judge decision granting
Prosecution request to amend its witness
and exhibit lists and late disclosure

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1109, Decision on
the Prosecution Submission Pursuant to Rule
91(G)(ii) and (iii), 18 September 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0946, Order on

Pre-Trial Judge order on links between
exhibits and witnesses

Joint Notice Regarding the Legal Workflow System
and Witness Entities, 10 June 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0629, Order

Pre-Trial Judge order on narrowing
contested issues

Regarding Narrowing Issues Contested at Trial,
24 December 2012
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0329, Order Setting

Pre-Trial Judge order on start of trial

a Tentative Date for the Start of Trial Proceedings,
19 July 2012
STL-11-01/I/PTJ, Prosecutor v. Ayyash, Badreddine,
Oneissi, and Sabra, F0026, Order on the Prosecutor’s

Pre-Trial Judge order partly lifting the
confidentiality of the indictment

Motion for Variation of the Order for Non-Disclosure
of the Indictment, 28 July 2011
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1025, Order Setting

Pre-Trial Judge order setting tentative
start date of trial proceedings

a New Tentative Date for the Start of Trial
Proceedings, 2 August 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Pre-Trial Judge postponement of start of
trial

Badreddine, Oneissi and Sabra, F0741, Decision
Relating to the Defence Motion to Vacate the Date for
the Start of Trial, 21 February 2013
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STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0708, Decision on

Pre-Trial Judge referring Badreddine
Defence challenges to Prosecution pretrial brief to Trial Chamber

the Motion of the Defence for Mr Badreddine Seeking
an Order to Strike Out Certain Sections of the
Prosecutor’s Pre-Trial Brief, 7 February 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0854, Decision on
the Prosecution’s Motion to Refer to the Trial

Pre-Trial Judge referring Prosecution
Rule 155 motion to Trial Chamber

Chamber the Request to Admit the Written Statements
of Witnesses Pursuant to Rule 89 (E) and 155 of the
Rules of Procedure and Evidence, 15 April 2013

Pre-Trial Judge referring Sabra Defence
request relating to expert witness notices
to Trial Chamber

STL-11-01/PT/PTJ, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F0752, Decision in
Relation to Rule 161 Notices on Expert Witnesses,
28 February 2013
STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1182, Redacted
Version of the Corrected Version of the Pre-Trial

Pre-Trial Judge Rule 95 (A) transfer of
case file to Trial Chamber

Judge’s Report Prepared Pursuant to Rule 95 (A) of
the Rules of Procedure and Evidence, 11 December
2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3713, Corrected Version of the

Prosecution final trial brief

Prosecution Final Trial Brief, filed 16 July 2018,
27 July 2018
STL-18-10/I/PTJ, Prosecutor v. Ayyash, F0012,

Public redacted indictment against Mr
Ayyash in the STL-18-10 case

Public Redacted Indictment, 14 June 2019
STL-13-04/I/PTJ, Prosecutor v. Hassan Habib Merhi,
F0052, Prosecution’s Submission Pursuant to the Pre-

Prosecution pre-trial submissions
(Merhi case)

Trial Judge’s Order of 24 December 2013, 8 January
2014

Prosecution’s updated pre-trial brief
(Ayyash, Badreddine, Oneissi and Sabra
case)

Case No. STL-11-01/T/TC

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Oneissi and Sabra, F1077, Public Redacted Version
of Prosecution’s Updated Pre-Trial brief, 23 August
2013
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Publication of correspondence on Head
of Defence Office potential conflict of
interest

Oneissi and Sabra, F3732, Publication of
Correspondence with Head of Defence Office on
Potential Conflict of Interest, 10 September 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3731, Questions for Parties and
Legal Representatives of Victims to Answer in Their

Questions for closing submissions

Oral Closing Arguments Arising from Their Written
Final Briefs, 7 September 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3571, Written Reasons for

Reasons for admission of 22 Sabra
Defence documents

Admitting into Evidence Twenty Two Documents
upon the Sabra Defence Application, 15 February
2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Reasons for decision denying
certification to appeal (Mr Platt’s area of
expertise)

Oneissi and Sabra, F2987, Written Reasons for
Decision Denying Certification to Appeal the
“Decision Clarifying Mr Gary Platt’s Area of
Expertise” Dated 25 January 2017, 14 February 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F2179, Reasons for

Reasons for decision denying
reconsideration of video-link ruling

Decision Not to Reconsider the Trial Chamber's
‘Decision on Prosecution Motion for VideoConference Link Testimony for Witnesses PRH032,
PRH067, PRH089, PRH090 and PRH553’ of
27 August 2015, 8 September 2015

Reasons for decision on Badreddine
Defence request for suspensive effect of
it interlocutory appeal with the
dissenting opinion of Judge
Baragwaneth and Judge Nsereko

STL-11-01/T/AC/AR126.11, Prosecutor v. Ayyash,
Badreddine, Merhi, Oneissi and Sabra, F0011,
Reasons for Decision on Badreddine Defence Request
for Suspensive Effect of Its Interlocutory Appeal
Against the Trial Chamber’s Decision Regarding
Mr Badreddine’s Death, 23 June 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Reasons for interim decision on the
death of Mr Badreddine and termination
of proceedings

Merhi, Oneissi and Sabra, F2612, Reasons for Interim
Decision on the Death of Mr Mustafa Amine
Badreddine and Possible Termination of Proceedings,
7 June 2016

Case No. STL-11-01/T/TC

2559 of 2642

18 August 2020

R334545

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1608, Corrected Version
of “Decision on Merhi Defence Motion for

Reconsideration decision on defects in
the form of the consolidated indictment

Reconsideration of Decision of 22 May 2014 on
Alleged Defects in the Form of the Indictment” of
3 July 2014, 21 August 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Reconsideration decision regarding Rule
165

Oneissi and Sabra, F3686, Decision Dismissing the
Prosecution Motion for Reconsideration of the Trial
Chamber Decision under Rule 165 to Call Mr Michael
Taylor, 12 June 2018
STL-13-04/I/TC, Prosecutor v. Hassan Habib Merhi,

Rule 106 scheduling order

F0024, Scheduling Order in Respect of Rule 106 of
the Rules of Procedure and Evidence, 3 December
2013

Rule 128 scheduling order on
presentation of a Defence case

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3583, Scheduling Order to the
Defence under Rule 128, 23 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Rule 155 compliance decision

Oneissi and Sabra, F0937, Decision on Compliance
with the Practice Direction for the Admissibility of
Witness Statements under Rule 155, 30 May 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3473, Decision Admitting

Rule 158 decision Witness PRH028

Witness PRH028’s Statement Pursuant to Rule 158
and Granting Provisional Protective Measures,
8 December 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Rule 158 decision Witness PRH103

Oneissi and Sabra, F2901, Decision Admitting
Statements of Witness PRH103 under Rule 158,
12 December 2016
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Rule 158 decision Witness PRH437

Oneissi and Sabra, F3017, Decision Admitting
Witness PRH437’s Statements under Rule 158 and
Granting Protective Measures, 28 February 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Rule 167 decision

Oneissi and Sabra, Decision on the Oneissi Defence
Application for a Judgment of Acquittal under
Rule 167 (A), T. 7 March 2018, pp 3-52
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Sabra Defence final trial brief

Oneissi and Sabra, F3720, Sabra Defence Final Brief,
13 August 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3443, Decision Partly Granting

Sabra Defence fourth bar table decision
(Abu Adass recruitment)

Fourth Sabra Defence Motion for the Admission of
Documents Relating to Mr Ahmed Abu Adass – the
Successful Recruitment of Mr Ahmed Abu Adass,
30 November 2017
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Sabra Defence pre-trial brief

Badreddine, Oneissi and Sabra, F1092, Public
Redacted Version of “Updated Sabra Pre-Trial Brief”,
29 October 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Sabra Defence second bar table decision
(Abu Adass selection)

Oneissi and Sabra, F3439, Decision Partly Granting
Second Sabra Defence Motion for the Admission of
Documents Relating to Ahmed Abu Adass – the
Selection of Ahmed Abu Adass, 30 November 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Sabra Defence seventh bar table
decision (Abu Adass and Mohammed)

Oneissi and Sabra, F3614, Decision Partly Granting
Seventh Sabra Defence Motion for the Admission of
Documents Relating to Ahmed Abu Adass – the
‘Mohammed’ Story, 3 April 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Sabra Defence sixth bar table decision
(Abu Adass fax)

Oneissi and Sabra, F3445, Decision Partly Granting
Sixth Sabra Defence Motion for the Admission of
Documents Relating to Ahmed Abu Adass – the Fax,
30 November 2017
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3442, Decision Partly Granting
Sabra Defence third bar table decision
(Abu Adass recruitment failure)

Third Sabra Defence Motion for the Admission of
Documents Relating to Mr Ahmed Abu Adass – the
Failed Recruitment of Mr Ahmed Abu Adass,
30 November 2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Scheduling order for pre-trial
conference and Merhi Defence pre-trial
brief

Merhi, Oneissi and Sabra, Scheduling Order for a
Pre-Trial Conference Under Rule 127 and Deadline
for the Filing of Merhi Defence’s Pre-Trial Brief
Under Rule 91 (I), T. 10 April 2014, p. 46
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Scheduling order for recommencement
of trial

Oneissi and Sabra, Decision Scheduling the Date for
the Recommencement of Trial, T. 21 May 2014, pp
61-74
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Scheduling order in respect of Rule 106

Badreddine, Oneissi and Sabra, F0054, Scheduling
Order in Respect of Rule 106 of the Rules of
Procedure and Evidence, 20 October 2011

Scheduling order on Rule 167
submissions

Scheduling order on the close of the
Prosecution case and Rule 167
submissions

STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3563, Further Scheduling Order
Regarding Rule 167 Submissions, 8 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Oneissi and Sabra, F3549, Scheduling Order
Regarding Close of Prosecution Case and Defence
Submissions under Rule 167, 2 February 2018
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Second decision on agreed facts (Merhi)

Merhi, Oneissi and Sabra, F1492, Second Decision
on Agreed Facts under Rule 122, 11 April 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Second decision on agreed facts in
UNIIIC reports (Merhi)

Oneissi and Sabra, F2760, Agreements as to Evidence
Between the Prosecution and Defence of Hassan
Habib Merhi and Correction to Tables of Decision of
16 September 2016, 6 October 2016
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STL-13-04/I/TC, Prosecutor v. Hassan Habib Merhi,
Second decision on languages in the
Merhi case

F0073, Decision Re Interim Order on Working
Language(s) and Application for Leave to Appeal,
30 January 2014
STL-11-01/PT/TC, Prosecutor v. Ayyash,

Second decision on the form of the
amended indictment

Badreddine, Oneissi and Sabra, F1105, Decision on
Alleged Defects in the Form of the Amended
Indictment of 21 June 2013, 13 September 2013
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Second decision on victim participation

Badreddine, Oneissi and Sabra, F0398, Second
Decision on Victims’ Participation in the Proceedings,
3 September 2012
STL-17-07/I/AC/R176bis, F0021, Interlocutory

Second interlocutory decision on
applicable law

Decision on the Applicable Law: Criminal
Association and Review of the Indictment, 18 October
2017
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Second order to cooperate and provide
information sought by Badreddine
Defence

Merhi, Oneissi and Sabra, F1552, Second Decision
on Badreddine Defence Motion for Order to Lebanon
to Cooperate with the Special Tribunal and Orders to
Lebanon, 30 May 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Second Rule 155 decision

Oneissi and Sabra, F1371, Second Decision on the
Prosecution Motion for Admission of Written
Statements under Rule 155, 30 January 2014
STL-11-01/T/PTJ, Prosecutor v. Ayyash, Badreddine,

Seventh decision on victim participation

Merhi, Oneissi and Sabra, F1936, Seventh Decision
on Victims’ Participation in the Proceedings, 5 May
2015
STL-11-01/T/PTJ, Prosecutor v. Ayyash, Badreddine,

Sixth decision on victim participation

Merhi, Oneissi and Sabra, F1737, Sixth Decision on
Victims’ Participation in the Proceedings,
6 November 2014
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STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,
Summary dismissal of Sabra Defence
application to admit 224 documents

Oneissi and Sabra, F3418, Summary Dismissal of
Sabra Defence Application for the Admission of 224
Documents, 21 November 2017
STL-11-01/PT/PTJ, Prosecutor v. Ayyash,

Third decision on victim participation

Badreddine, Oneissi and Sabra, F0557, Third
Decision on Victims’ Participation in the Proceedings,
28 November 2012
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Trial Chamber invitation to Sabra
Defence on Pre-Trial Brief

Merhi, Oneissi and Sabra, Invitation to the Sabra
Defence to File an Updated Pre-Trial Brief, T. 18
November 2015, pp 50-51
STL-11-01/T/TC, Prosecutor v. Ayyash, Merhi,

Trial Chamber reasons for admission of
Touch subscriber notes (Mobile 590)

Oneissi and Sabra, F3578, Written Reasons for
Admitting into Evidence for the Sabra Defence Two
MTC Subscriber Notes and Call Data Records for
Mobile ‘590’, 19 February 2018

Trial Chamber's trial commencement
scheduling order

STL-11-01/PT/TC, Prosecutor v. Ayyash,
Badreddine, Oneissi and Sabra, F1257, Scheduling
Order, 10 December 2013
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,

Trial management decision

Merhi, Oneissi and Sabra, F1424, Decision on Trial
Management and Reasons for Decision on Joinder,
25 February 2014
STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine,
Merhi, Oneissi and Sabra, F1425, General Decision

Video-link decision

on Video-Conference Link Testimony and Reasons
for Decision on Video-Conference Link Testimony of
Witness PRH128, 25 February 2014
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3.

International Criminal Tribunal for the former Yugoslavia case law
ICTY, Prosecutor v. Aleksovski, IT-95-14/1-AR73,

Aleksovski admissibility appeal decision

Decision on Prosecutor’s Appeal on Admissibility of
Evidence, 16 February 1999

Aleksovski Appeal Judgment

Blagojević and Jokić Appeal Judgment
Blaškić Appeal Judgment
Boškoski and Tarčulovski Appeal
Judgment

ICTY, Prosecutor v. Aleksovski, IT-95-14/1-A,
Judgement, 24 March 2000
ICTY,

Prosecutor v. Blagojević and Jokić, IT-02-60-

A, Judgement, 9 May 2007
ICTY,

Prosecutor v. Blaškić, IT-95-14-A, Judgement,

29 July 2004
ICTY,

Prosecutor v. Boškoski and Tarčulovski, IT-04-

82-A, Judgement, 19 May 2010
ICTY, Prosecutor v. Boškoski and Tarčulovski, IT-04-

Boškoski and Tarčulovski bar table
exhibits admission decision

82-T, Decision on Prosecution’s Motion for
Admission of Exhibits from the Bar Table with
Confidential Annexes A to E, 14 May 2007
ICTY,

Boškoski and Tarčulovski decision on
expert evidence

Prosecutor v. Boškoski and Tarčulovski, IT-04-

82-T, Decision on Motion to Exclude Prosecution's
Proposed Evidence of Expert Bezruchenko and his
Report, 17 May 2007

Brđanin and Talić decision on form of
indictment

ICTY,

Prosecutor v. Brđanin and Talić, IT-99-36-PT,
Decision on Objections by Momir Talić to the Form
of the Amended Indictment, 20 February 2001
ICTY,

Brđanin decision on expert witness

Prosecutor v. Brđanin, IT-99-36-T, Decision

on Prosecution's Submission of Statement of Expert
Witness Ewan Brown, 3 June 2003

Brđanin Indictment
Brđanin Trial Judgment
Delalić and others (Čelebići) Appeal
Judgment

Case No. STL-11-01/T/TC

ICTY,

Prosecutor v. Brđanin, IT-99-36-T, Sixth

Amended Indictment, 9 December 2003
ICTY,

Prosecutor v. Brđanin, IT-99-36-T,

Judgement, 1 September 2004
ICTY,

Prosecutor v. Delalić, Mucić, Delić and
Landžo (“Čelebići Case”), IT-96-21-A, Judgement,
20 February 2001
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ICTY,

Delalić and others (Čelebići) Trial
Judgment

Landžo, IT-96-21-T, Judgement, 16 November 1998
ICTY,

Delić decision on the outcome of

2010
ICTY,

Delić Trial Judgment

Prosecutor v. Rasim Delić, IT-04-83-T,

Judgement, 15 September 2008

Deronjić Judgment on sentencing appeal

ICTY,

Prosecutor v. Deronjić, IT-02-61-A,

Judgement on Sentencing Appeal, 20 July 2005
ICTY,

Prosecutor v. Đorđević, IT-05-87/1-A,

Judgement, 27 January 2014
ICTY,

Đorđević decision on expert witnesses

Prosecutor v. Rasim Delić, IT-04-83-A,

Decision on the Outcome of the Proceedings, 29 June

proceedings

Đorđević Appeal Judgment

Prosecutor v. Delalić, Mucić, Delić and

Prosecutor v. Đorđević, IT-05-87/1-T,

Decision on Defence Notice under Rule 94bis, 5
March 2009

Dragomir Milošević Appeal Judgment
Dragomir Milošević decision on
Defence experts

Dragomir Milošević decision on expert
evidence of Robert Donia

Furundžija Appeal Judgment

Furundžija Trial Judgment

Galić appeal decision on admission of
written statements

Galić Appeal Judgment

ICTY,

A, Judgement, 12 November 2009
ICTY, Prosecutor v.

Dragomir Milošević, IT-98-29/1-

T, Decision on Defence Expert Witnesses, 21 August
2007
ICTY,

Prosecutor v. Dragomir Milošević, IT-98-29/1-

T, Decision on Admission of Expert Report of Robert
Donia, 15 February 2007
ICTY, Prosecutor v. Furundžija, IT-95-17/1-A,
Judgement, 21 July 2000
ICTY, Prosecutor v. Furundžija, IT-95-17/1-T,
Judgment, 10 December 1998
ICTY,

Prosecutor v. Galić, IT-98-29-AR73.2,

Decision on Interlocutory Appeal Concerning Rule
92bis(C), 7 June 2002
ICTY,

Prosecutor v. Galić, IT-98-29-A, Judgement,

30 November 2006
CTY,

Galić decision on expert witnesses

Prosecutor v. Dragomir Milošević, IT-98-29/1-

Prosecutor v. Galić, IT-98-29-T, Decision

Concerning the Expert Witnesses Ewa Tabeau and
Richard Philipps, 3 July 2002
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Galić Trial Judgment

ICTY,

Prosecutor v. Galić, IT-98-29-T, Judgement

and Opinion, 5 December 2003

Hadžihasanović and Kubura Appeal

ICTY,

Judgment

01-47-A, Judgement, 22 April 2008

Hadžihasanović and Kubura Trial

ICTY,

Judgment

Halilović Appeal Judgment
Haradinaj and others (retrial)
Indictment

Haradinaj and others Appeal Judgment

Jović Appeal Judgment
Karadžić Indictment
Karadžić Trial Judgment
Kordić and Čerkez Appeal Judgment
Krajišnik Trial Judgment
Krnojelac Appeal Judgment

Krnojelac decision on form of second
indictment

Krnojelac decision on form of
indictment

Krstić Trial Judgment

Case No. STL-11-01/T/TC

Prosecutor v. Hadžihasanović and Kubura, ITProsecutor v. Hadžihasanović and Kubura, IT-

01-47-T, Judgement, 15 March 2006
ICTY,

Prosecutor v. Halilović, IT-01-48-A,

Judgement, 16 October 2007
ICTY, Prosecutor v. Haradinaj, Balaj and Brahimaj,
IT-04-84bis-PT, Revised Fourth Amended
Indictment, 21 January 2011
ICTY, Prosecutor v. Haradinaj, Balaj and Brahimaj,
IT-04-84-A, Judgement, 19 July 2010
ICTY,

Prosecutor v. Jović, IT-95-14 & 14/2-R77-A,

Judgement, 15 March 2007
ICTY,

Prosecutor v. Karadžić, IT-95-5/18-PT, Third

Amended Indictment, 27 February 2009
ICTY,

Prosecutor v. Karadžić, IT-95-5/18-T,

Judgement, 24 March 2016
ICTY,

Prosecutor v. Kordić and Čerkez, IT-95-14/2-

A, Judgement, 17 December 2004
ICTY, Prosecutor v. Krajišnik, IT-00-39-T,
Judgement, 27 September 2006
ICTY, Prosecutor v. Krnojelac, IT-97-25-A,
Judgement, 17 September 2003
ICTY, Prosecutor v. Krnojelac, IT-97-25-PT,
Decision on Form of Second Amended Indictment,
11 May 2000
ICTY, Prosecutor v. Krnojelac, Case IT-97-25-PT,
Decision on the Defence Preliminary Motion on the
Form of the Indictment, 24 February 1999
ICTY,

Prosecutor v. Krstić, IT-98-33-T, Judgement,

2 August 2001
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Kunarac and others Trial Judgment

ICTY,

Prosecutor v. Kunarac, Kovač and Vuković,

Judgement, 22 February 2001
ICTY,

Kupreškić and others Appeal Judgment

Prosecutor v. Kupreškić, Kupreškić,
Kupreškić, Josipović and Šantić, IT-95-16-A, Appeal
Judgement, 23 October 2001

Kvočka and others Appeal Judgment

ICTY,

IT-98-30/1-A, Judgement, 28 February 2005
ICTY,

Kvočka and others decision on review
of Registrar’s withdrawal of legal aid

Prosecutor v. Kvočka, Radić, Žigić and Prcać,
Prosecutor v. Kvočka, Radić, Žigić and Prcać,

IT-98-30/1-A, Decision on Review of Registrar's
Decision to Withdraw Legal Aid

from Zoran Žigić,

7 February 2003
Limaj and others Appeal Judgment

Limaj and others Trial Judgment

Lukić and Lukić Appeal Judgment
Marijačić and Rebić Appeal Judgment
Martić Appeal Judgment

ICTY, Prosecutor v. Limaj, Bala and Musliu, IT-0366-A, Judgement, 27 September 2007
ICTY, Prosecutor v. Limaj, Bala and Musliu, IT-0366-T, Judgement, 30 November 2005
ICTY,

Judgement, 4 December 2012
ICTY,

Reynaud Theunens

Prosecutor v. Marijačić and Rebić, IT-95-14-

R77.2-A, Judgement, 27 September 2006
ICTY,

Prosecutor v. Martić, IT-95-11-A, Judgement,

8 October 2008
ICTY,

Martić decision on expert evidence of

Prosecutor v. Lukić and Lukić, IT-98-32/1-A,

Prosecutor v. Martić, IT-95-11-T, Decision on

Defence's Motion to Exclude the Evidence of
Reynaud Theunens and to Call an Independent
Military Expert with Confidential Annexes A, B, C, D
and E, 28 November 2006
ICTY,

Martić decision on expert report of
Smilja Avramov

Prosecutor v. Martić, IT-95-11-T, Decision on

Defence's Submission of the Expert Report of
Professor Smilja Avramov Pursuant to Rule 94 bis,
9 November 2006
ICTY,

Martić decision on transcripts and
expert reports

Prosecutor v. Martić, IT-95-11-T, Decision on

Prosecution's Motions for Admission of Transcripts
Pursuant to Rule 92 BIS (D) and of Expert Reports
Pursuant to Rule 94 BIS, 13 January 2006
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Martić Trial Judgment
Milošević decision on expert evidence
of Kosta Čavoški
Milošević oral ruling on evidence of
Philip Coo

ICTY,

Prosecutor v. Martić, IT-95-11-T, Judgement,

12 June 2007
ICTY,

Prosecutor v. Milošević, IT-02-54-T, Decision
on Admissibility of Expert Report of Kosta Čavoški,
1 March 2006
ICTY,

Prosecutor v. Milošević, IT-02-54-T, Ruling

Delivered in Court, T. 9 September 2002, pp 99659970
ICTY,

Milutinović and others Appeal decision
on challenging jurisdiction

Prosecutor v. Milutinović, Šainović and
Ojdanić, IT-99-37-AR72, Decision on Dragoljub
Ojdanić’s Motion Challenging Jurisdiction – Joint
Criminal Enterprise, 21 May 2003
ICTY,

Milutinović and others decision denying
certification of appeal on Philip Coo

Prosecutor v. Milutinović, Šainović, Ojdanić,
Pavković, Lazarević and Lukić, IT-05-87-T, Decision
on Prosecution Request for Certification of
Interlocutory Appeal of Decision on Admission of
Witness Philip Coo’s Expert Report, 30 August 2006
ICTY, Prosecutor v. Milutinović,

Milutinović and others oral decision on
evidence of Philip Coo

Šainović, Ojdanić,

Pavković, Lazarević and Lukić, IT-05-87-T, Decision
Regarding the Expert Witness Philip Coo, T. 13 July
2006, pp 839-844
ICTY,

Milutinović and others Trial Judgment

Prosecutor v. Milutinović, Šainović, Ojdanić,
Pavković, Lazarević and Lukić, IT-05-87-T,
Judgement, 26 February 2009
ICTY,

Mladić Appeal decision regarding fair
trial and presumption of innocence

Prosecutor v. Mladić, IT-09-92-AR73.6,

Decision on Interlocutory Appeal against Decision on
Defence Motion for a Fair Trial and the Presumption
of Innocence, 27 February 2017
ICTY,

Mladić decision on Richard Butler

Prosecutor v. Mladić, IT-09-92-T, Decision on

Defence Request to Disqualify Richard Butler as an
Expert and Bar the Prosecution from Presenting his
Reports, 19 October 2012

Mladić Indictment

Case No. STL-11-01/T/TC

ICTY,

Prosecutor v. Mladić, IT-09-92-PT, Fourth

Amended Indictment, 16 December 2011
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Mladić Trial Judgment

ICTY,

Prosecutor v. Mladić, IT-09-92-T, Judgment,

22 November 2017

Mrkšić and Šljivančanin Appeal

ICTY,

Judgment

13/1-A, Judgement, 5 May 2009

Naletilić and Martinović Appeal

ICTY,

Judgment

Orić Appeal Judgment
Perišić Appeal Judgment

Prosecutor v. Naletilić and Martinović, IT-98-

34-A, Judgement, 3 May 2006
ICTY,

Prosecutor v. Orić, IT-03-68-A, Judgement,

3 July 2008
ICTY,

Prosecutor v. Perišić, IT-04-81-A, Judgement,

28 February 2013
ICTY,

Perišić decision (Mr Randall)

Prosecutor v. Mrkšić and Šljivančanin, IT-95-

Prosecutor v. Perišić, IT-04-81-T, Decision on

Defence Motion In Limine for Prosecution Witness
Bretton Randall, 11 February 2009

Perišić decision on expert evidence of
Morten Torkildsen

Perišić decision on expert reports of
Richard Butler

ICTY,

Prosecutor v. Perišić, IT-04-81-T, Decision on

Defence Motion to Exclude the Expert Report of
Morten Torkildsen, 30 October 2008
ICTY,

Prosecutor v. Perišić, IT-04-81-T, Decision on

Expert Reports by Richard Butler, 4 March 2009
ICTY,

Popović and others Appeal decision

denying request to terminate appellate
proceedings

Prosecutor v. Popović, Beara, Nikolić, Miletić,
Gvero and Pandurević, IT-05-88-A, Public redacted
version of 30 November 2012 Decision on Request to
Terminate Appellate Proceedings in Relation to Milan
Gvero, 16 January 2013
ICTY, Prosecutor v.

Popović and others Appeal decision on
Mr Butler

Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-AR73.2, Decision on Joint Defence Interlocutory
Appeal concerning the Status of Richard Butler as an
Expert Witness, 30 January 2008
ICTY,

Popović and others Appeal decision
terminating proceedings

Prosecutor v. Popović, Beara, Nikolić, Miletić,
Gvero and Pandurević, IT-05-88-A, Decision
Terminating Appellate Proceedings in Relation to
Milan Gvero, 7 March 2013

Popović and others Appeal Judgment

ICTY,

Prosecutor v. Popović, Beara, Nikolić, Miletić
and Pandurević, IT-05-88-A, Judgement, 30 January
2015
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ICTY,

Popović and others decision on

evidence of General Rupert Smith

Prosecutor v. Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-T, Second Decision Regarding the Evidence of
General Rupert Smith, 11 October 2007
ICTY,

Popović and others decision on

guidelines on use of statements and
cross-examination

Prosecutor v. Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-T, Decision on Defence Request for Guidelines
Concerning the Use of Statements Not in Evidence
and the Admissibility of Evidence During CrossExamination, 17 December 2008
ICTY,

Popović and others decision on Mr
Butler

Prosecutor v. Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-T, Decision on Defence Rule 94 bis Notice
Regarding Prosecution Expert Witness Richard
Butler, 19 September 2007
ICTY, Prosecutor v.

Popović and others decision regarding
admissibility of Mr Ruez’s testimony

Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-T, Decision on Joint Defence Motion Requesting
Determination as to the Admissibility of the
Testimony of Jean-Rene Ruez, 6 September 2006
ICTY,

Popović and others Trial Judgment

Prosecutor v. Popović, Beara, Nikolić,
Borovčanin, Miletić, Gvero and Pandurević, IT-0588-T, Judgement, 10 June 2010
ICTY,

Prlić and others appeal decision on
Croatia’s amicus curiae application

Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić and Pušić, IT-04-74-A, Decision on
Application by the Republic of Croatia for Leave to
Appear as Amicus Curiae and to Submit Amicus
Curiae Brief, 18 July 2016
ICTY, Prosecutor v.

Prlić and others Appeal decision on
document presentation in crossexamination

Prlić, Stojić, Praljak, Petković,

Ćorić and Pušić, IT-04-74-AR73.14, Decision on the
Interlocutory Appeal Against the Trial Chamber’s
Decision on Presentation of Documents by the
Prosecution in Cross-Examination of Defence
Witnesses, 26 February 2009
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ICTY,

Prlić and others Appeal decision
regarding admission of evidence

Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić and Pušić, IT-04-74-AR73.16, Decision on
Jadranko Prlić’s Interlocutory Appeal against the
Decision on Prlić Defence Motion for
Reconsideration of the Decision on Admission of
Documentary Evidence, 3 November 2009
ICTY,

Prlić and others Appeal Judgment

Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić and Pušić, IT-04-74-A, Judgement, 29
November 2017
ICTY,

Prlić and others Indictment

Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić and Pušić, IT-04-74-T, Second Amended
Indictment, 11 June 2008
ICTY,

Prlić and others Trial Judgment

Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić and Pušić, IT-04-74-T, Judgement, 29 May
2013

Rajić Confirmation of the Indictment
Šainović and others Appeal Judgment
Šešelj decision
expert report

on Andraś Riedlmayer

Šešelj decision on expert status of
Reynaud Theunens

Šešelj Indictment
Sikirica and others Sentencing
Judgment

Simić Appeal Judgment
Slobodan Milošević Appeal decision on
admissibility of evidence

Case No. STL-11-01/T/TC

ICTY,

Prosecutor v. Rajić, IT-95-12-I, Review on the

Indictment, 29 August 1995
ICTY,

Prosecutor v. Šainović, Pavković, Lazarević
and Lukić, IT-05-87-A, Judgement, 23 January 2014
ICTY, Prosecutor v. Šešelj, IT-03-67-T, Decision on
the Admission of Evidence Presented during the
Testimony of András Riedlmayer, 14 April 2010
ICTY, Prosecutor v. Šešelj, IT-03-67-T, Decision on
Expert Status of Reynaud Theunens, 12 February
2008
ICTY, Prosecutor v. Šešelj, IT-03-67-T, Third
Amended Indictment, 7 December 2007
ICTY, Prosecutor v. Sikirica, Došen and Kolundžija,
IT-95-8-S, Sentencing Judgement, 13 November 2001
ICTY,

Prosecutor v. Blagoje Simić, IT-95-9-A,

Judgement, 28 November 2006
ICTY,

Prosecutor v. Slobodan Milošević, IT-02-54-

AR73.2, Decision on Admissibility of Prosecution
Investigator’s Evidence, 30 September 2002
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ICTY, Prosecutor v. Slobodan Milošević, IT-02-54-T,

Slobodan Milošević decision varying
protective measures

Decision on Application of the Prosecutor of the
Tribunal for Variation of Protective Measures,
10 November 2009

Stakić Appeal Judgment
Stakić Trial Judgment

ICTY,

22 March 2006
ICTY,

expert report of Reynaud Theunens and
related documents

Prosecutor v. Stakić, IT-97-24-T, Judgement,

31 July 2003
ICTY,

Stanišić and Simatović decision on

Prosecutor v. Stakić, IT-97-24-A, Judgement,

Prosecutor v. Stanišić and Simatović, IT-03-

69-T, Decision on the Admission of the Proposed
Expert Report by Reynaud Theunens and the
Admission of the Theunens Related Documents,
1 April 2011

Stanišić and Simatović Appeal
Judgment

ICTY,

69-A, Judgement, 9 December 2015
ICTY,

Stanišić and Simatović decision on
experts Tromp and Nielsen

Prosecutor v. Stanišić and Simatović, IT-03Prosecutor v. Stanišić and Simatović, IT-03-

69-PT, Decision on Prosecution's Submission of the
Expert Report of Nena Tromp and Christian Nielsen
pursuant to Rule 94 bis, 18 March 2008

Strugar Appeal Judgment

Strugar decision dismissing Defence
motion to terminate proceedings

ICTY, Prosecutor v. Strugar, IT-01-42-A, Judgement,
17 July 2008
ICTY, Prosecutor v. Strugar, IT-01-42-T, Decision re
the Defence Motion to Terminate Proceedings,
26 May 2004
ICTY, Prosecutor v. Strugar, IT-01-42-PT, Decision

Strugar decision on expert status of
Major General Milovan Zorc

on the Defence Motions to Oppose Admission of
Prosecution Expert Reports Pursuant to Rule 94bis,
1 April 2004
ICTY, Prosecutor v.

Tadić appeal decision on additional
evidence

Duško Tadić, IT-94-1-A-R77,

Decision on Appellant’s Motion for the Extension of
the Time Limit and Admission of Additional
Evidence, 15 October 1998

Tadić Appeal Judgment

Case No. STL-11-01/T/TC

ICTY,

Prosecutor v. Duško Tadić, IT-94-1-A,

Judgement, 15 July 1999
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ICTY,

Tadić Trial Judgment

Opinion and Judgement, 7 May 1997
ICTY,

Todorović Sentencing Judgment

Prosecutor v. Todorović, IT-95-9/1-S,

Sentencing Judgement, 31 July 2001
ICTY, Prosecutor v. Tolimir, IT-05-88/2-A,

Tolimir Appeal Judgment

Judgement, 8 April 2015
ICTY, Prosecutor v. Tolimir, IT-05-88/2-T,

Tolimir Trial Judgment

Judgement, 12 December 2012
ICTY,

Vasiljević Appeal Judgment

Prosecutor v. Vasiljević, IT-98-32-A,

Judgement, 25 February 2004
ICTY,

Vasiljević Trial Judgment

Prosecutor v. Vasiljević, IT-98-32-T,

Judgment, 29 November 2002
ICTY,

Vujin Appeals Chamber first instance
judgment

4.

Prosecutor v. Duško Tadić, IT-94-1-T,

Prosecutor v. Duško Tadić, IT-94-1-A-R77,

Judgment on Allegations of Contempt against Prior
Counsel, Milan Vujin, 31 January 2000

International Criminal Tribunal for Rwanda case law
ICTR, Prosecutor v. Akayesu, ICTR-96-4-A,

Akayesu Appeal Judgment

Judgement, 1 June 2001
ICTR, Prosecutor v. Akayesu, ICTR-96-4-T, Decision

Akayesu decision on calling co-accused
as an expert

on a Defence Motion for the Appearance of an
Accused as an Expert Witness, 9 March 1998
ICTR, Prosecutor v. Akayesu, ICTR-96-4-T,

Akayesu Trial Judgment

Judgement, 2 September 1998
ICTR, Bagosora and Nsengiyumva v. The Prosecutor,

Bagosora and Nsengiyumva Appeal
Judgment

ICTR-98-41-A, Judgement, 14 December 2011
ICTR, Prosecutor v. Bikindi, ICTR- 2001-72-I,
Decision on the Defence Motion Challenging the

Bikindi decision on temporal jurisdiction
and on the form of the indictment

Temporal Jurisdiction of the Tribunal and Objecting
to the Form of the Indictment and on the Prosecutor’s
Motion Seeking Leave to File an Amended
Indictment, 22 September 2003
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ICTR, Augustin Bizimungu v. The Prosecutor, ICTR-

Bizimungu Appeal Judgment

00-56B-A, Judgement, 30 June 2014
ICTR, Prosecutor v. Bizimungu, Mugenzi,
Bicamumpaka and Mugiraneza, ICTR-99-50-T,

Bizimungu decision on expert witness

Decision on Defence Motion for Exclusion of

Dr Alison Des Forges

Portions of Testimony of Expert Witness Dr. Alison
Des Forges, 2 September 2005
ICTR, Gacumbitsi v. The Prosecutor, ICTR-2001-64-

Gacumbitsi Appeal Judgment

A, Judgement, 7 July 2006
ICTR, Gacumbitsi v. The Prosecutor, ICTR-2001-64-

Gacumbitsi decision on expert witnesses

A, Decision on Expert Witnesses for the Defence Rule
54, 73, 89 and 94bis of the Rules of Procedure and
Evidence, 11 November 2003

Kajelijeli Appeal Judgment

Kalimanzira Appeal Judgment

ICTR, Juvénal Kajelijeli v. The Prosecutor, ICTR-9844A-A, Judgement, 23 May 2005
ICTR, Kalimanzira v. The Prosecutor, ICTR-05-88A, Judgement, 20 October 2010
ICTR, Karemera and Ngirumpatse v. The Prosecutor,

Karemera and Ngirumpatse appeal

ICTR-98-44-AR50, Decision on Interlocutory Appeal

decision on indictment and evidence

of Edouard Karemera and Matthieu Ngirumpatse

after co-accused’s death

against Oral Decision of 23 August 2010,
24 September 2010

Karemera and Ngirumpatse Appeal

ICTR, Karemera and Ngirumpatse v. The Prosecutor,

Judgment

ICTR-98-44-A, Judgement, 29 September 2014

Karemera and Ngirumpatse trial
decision on indictment and evidence
after co-accused’s death

Karemera and Ngirumpatse Trial
Judgment
Karera Appeal Judgment

ICTR, Prosecutor v. Karemera and Ngirumpatse,
ICTR-98-44-T, Reasons for Oral Decision on
23 August 2010 and on Oral Applications for
Certification to Appeal, 26 August 2010
ICTR, Prosecutor v. Karemera and Ngirumpatse,
ICTR-98-44-T, Judgement and Sentence, 2 February
2012
ICTR, Karera v. The Prosecutor, ICTR-01-74-A,
Judgement, 2 February 2009
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Kayishema and Ruzindana Appeal

ICTR, Prosecutor v. Kayishema and Ruzindana,

Judgment

ICTR-95-1-A, Judgment (Reasons), 1 June 2001

Kayishema and Ruzindana Trial

ICTR, Prosecutor v. Kayishema and Ruzindana,

Judgment

ICTR-95-1-T, Judgement, 21 May 1999

Mpambara Trial Judgment

Muhimana Appeal Judgment

Muhimana Trial Judgment

Musema Appeal Judgment

Musema Trial Judgment

Muvunyi Appeal decision dismissing
interlocutory appeal against denying
leave to amend the indictment

Muvunyi Appeal Judgment

Muvunyi Trial Judgment

ICTR, Prosecutor v. Mpambara, ICTR-01-65-T,
Judgement, 11 September 2006
ICTR, Muhimana v. The Prosecutor, ICTR-95-1B-A,
Judgement, 21 May 2007
ICTR, Prosecutor v. Muhimana, ICTR-95-1B-T,
Judgement and Sentence, 28 April 2005
ICTR, Musema v. Prosecutor, ICTR-96-13-A,
Judgement, 16 November 2001
ICTR, Prosecutor v. Musema, ICTR-96-13-T,
Judgement and Sentence, 27 January 2000
ICTR, Prosecutor v. Muvunyi, ICTR-00-55A-AR73,
Decision on Prosecution Interlocutory Appeal against
Trial Chamber II Decision of 23 February 2005, 12
May 2005
ICTR, Prosecutor v. Muvunyi, ICTR-2000-55A-A,
Judgement, 1 April 2011
ICTR, Prosecutor v. Muvunyi, ICTR-2000-55A-T,
Judgement and Sentence, 12 September 2006
ICTR, Nahimana, Barayagwiza and Ngeze v.

Nahimana and others Appeal Judgment

Prosecutor, ICTR-99-52-A, Judgement, 28 November
2007
ICTR, Prosecutor v. Nahimana, ICTR-99-52-T,

Nahimana and others decision on
Defence violations of Decisions and
Rules

Decision on the Prosecutor’s Urgent Motion for an
Immediate Restraining Order against the Defence’s
Further Contact with Witness RM-10 and for Other
Relief Based on the Ngeze Defence’s Violations of
Court Decisions and Rules, 17 January 2003
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Nahimana decision ordering the
amending of the indictment

Nchamihigo Appeal Judgment

Ndahimana Appeal Judgment

Ndindabahizi Appeal Judgment

Ndindabahizi Trial Judgment

Niyitegeka Appeal Judgment

Nshogoza Trial Judgment

Ntabakuze Appeal Judgment

Ntagerura and others Appeal Judgment

ICTR, Prosecutor v. Nahimana, ICTR-96-11-T,
Decision on the Prosecutor’s Request for Leave to
File an Amended Indictment, 5 November 1999
ICTR, Nchamihigo v. Prosecutor, ICTR-2001-63-A,
Judgement, 18 March 2010
ICTR, Ndahimana v. Prosecutor, ICTR-01-68-A,
Judgement, 16 December 2013
ICTR, Ndindabahizi v. Prosecutor, ICTR-01-71-A,
Judgement, 16 January 2007
ICTR, Prosecutor v. Ndindabahizi, ICTR-2001-71-I,
Judgement and Sentence, 15 July 2004
ICTR, Niyitegeka v. Prosecutor, ICTR-96-14-A,
Judgement, 9 July 2004
ICTR, Prosecutor v. Nshogoza, ICTR-07-91-T,
Judgement, 7 July 2009
ICTR, Ntabakuze v. Prosecutor, ICTR-98-41A-A,
Judgement, 8 May 2012
ICTR, Prosecutor v. Ntagerura, Bagambiki and
Imanishimwe, ICTR-99-46-A, Judgement, 7 July 2006
ICTR, Ntahobali and Nyiramasuhuko v. Prosecutor,

Ntahobali and Nyiramasuhuko Appeal
decision regarding admissibility of
evidence

ICTR-97-21-AR73, Decision on the Appeals by
Pauline Nyiramasuhuko and Arsène Shalom
Ntahobali on the “Decision on Defence Urgent
Motion to Declare Parts of the Evidence of Witnesses
RV and QBZ Inadmissible”, 2 July 2004

Ntakirutimana and Ntakirutimana
Appeal Judgment

Ntakirutimana and Ntakirutimana Trial
Judgment

Ntawukulilyayo Appeal Judgment

Case No. STL-11-01/T/TC

ICTR, Prosecutor v. Ntakirutimana and
Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A,
Judgement, 13 December 2004
ICTR, Prosecutor v. Ntakirutimana and
Ntakirutimana, ICTR-96-10 and ICTR-96-17-T,
Judgement and Sentence, 21 February 2003
ICTR, Ntawukulilyayo v. Prosecutor, ICTR-05-82-A,
Judgement, 14 December 2011
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ICTR, Prosecutor v. Nyiramasuhuko, Ntahobali,
Nyiramasuhuko and others Appeal

Nsabimana, Nteziryayo, Kanyabashi and

Judgment

Ndayambaje, ICTR-98-42-A, Judgement,
14 December 2015
ICTR, Prosecutor v. Nyiramasuhuko, Ntahobali,

Nyiramasuhuko and others Trial

Nsabimana, Nteziryayo, Kanyabashi and

Judgment

Ndayambaje, ICTR-98-42-T, Judgement and
Sentence, 24 June 2011
ICTR, Prosecutor v. Nyiramasuhuko, Ntahobali,

Nyiramasuhuko and others Appeals
Chamber decision of 17 May 2012

Nsabimana, Nteziryayo, Kanyabashi and
Ndayambaje, ICTR-98-42-A, Decision on Jacques
Mungwarere’s Motion for Access to Confidential
Material, 17 May 2012

Renzaho Appeal Judgment

Renzaho Trial Judgment

Rukundo Appeal Judgment

Rutaganda Appeal Judgment

Semanza Appeal Judgment

ICTR, Renzaho v. Prosecutor, ICTR-97-31-A,
Judgement, 1 April 2011
ICTR, Prosecutor v. Renzaho, ICTR-97-31-T,
Judgement and Sentence, 14 July 2009
ICTR, Rukundo v. Prosecutor, ICTR-2001-70-A,
Judgement, 20 October 2010
ICTR, Rutaganda v. Prosecutor, ICTR-96-3-A,
Judgement, 26 May 2003
ICTR, Semanza v. Prosecutor, ICTR-97-20-A,
Judgement, 20 May 2005

Separate opinion of Judge

ICTR, Gacumbitsi v. The Prosecutor, ICTR-2001-64-

Shahabuddeen in Gacumbitsi Appeal

A, Judgement, Separate Opinion of Judge

Judgment

Shahabuddeen, 7 July 2006

Seromba Appeal Judgment

Case No. STL-11-01/T/TC

ICTR, Prosecutor v. Seromba, ICTR-2001-66-A,
Judgement, 12 March 2008
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5.

International Residual Mechanism for Criminal Tribunals case law

Karadžić Appeal Judgment
Ngirabatware Appeal Judgment
Niyitegeka Appeal Chamber decision
dismissing a request for review

IRMCT,

Prosecutor v. Karadžić, MICT-13-55-A,

Judgement, 20 March 2019
IRMCT, Ngirabatware v. Prosecutor, MICT-12-29A, Judgement, 18 December 2014
IRMCT, Niyitegeka v. Prosecutor, MICT-12-16-R,
Decision Dismissing a Request, 13 April 2018
IRMCT, Semanza v. Prosecutor, MICT-13-36-R,

Semanza decision on access and review

Decision on Request for Access and Review,
9 April 2018

Šešelj Appeal Judgment

Uwinkindi Appeal decision dismissing
request for revocation of referral

6.

IRMCT, Prosecutor v. Šešelj, MICT-16-99-A,
Judgement, 11 April 2018
IRMCT, Prosecutor v. Uwinkindi, MICT-12-25AR14.1, Decision on an Appeal Concerning a Request
for Revocation of a Referral, 4 October 2016

International Criminal Court case law
ICC, Prosecutor v. Al Mahdi, ICC-01/12-01/15,

Al Mahdi decision on victim
participation

Public redacted version of ‘Decision on Victim
Participation at Trial and on Common Legal
Representation of Victims’, 8 June 2016

Al Mahdi reparations order

ICC, Prosecutor v. Al Mahdi, ICC-01/12-01/15,
Reparations Order, 17 August 2017
ICC, Prosecutor v. Abdallah Banda Abakaer Nourain,

Banda decision on victim participation

ICC-02/05-03/09, Decision on the Participation of
Victims in the Trial Proceedings, 20 March 2014
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ICC, Prosecutor v. Bemba, Kililo, Mangenda, Babala
and Arido, ICC-01/05-01/13 A A2 A3 A4 A5, Public
Redacted Judgment on the appeals of Mr Jean-Pierre
Bemba and others Appeal Judgment

Bemba Gombo, Mr Aimé Kilolo Musamba, Mr JeanJacques Mangenda Kabongo, Mr Fidèle Babala
Wandu and Mr Narcisse Arido against the decision of
Trial Chamber VII entitled “Judgment pursuant to
Article 74 of the Statute”, 8 March 2018
ICC, Prosecutor v. Bemba, ICC-01/05-01/08 A,

Bemba Appeal Judgment

Judgment on the Appeal of Mr Jean-Pierre Bemba
Gombo against Trial Chamber III's "Judgment
pursuant to Article 74 of the Statute", 8 June 2018
ICC, Prosecutor v. Bemba, ICC-01/05-01/08,

Bemba confirmation decision

Decision Pursuant to Article 61(7)(a) and (b) of the
Rome Statute on the Charges of the Prosecutor
Against Jean-Pierre Bemba Gombo, 15 June 2009
ICC, Prosecutor v. Bemba, Kililo, Mangenda, Babala

Bemba and others decision on scope of
Witness P-433’s testimony

and Arido, ICC-01/05-01/13, Decision on the Joint
Defence Request to Restrict the Scope of Witness P433’s Testimony, T. 30 September 2015, pp 5-6

Bemba decision on the Legal
Representatives of Victims’ application
to present evidence and the views and
concerns of victims

Bemba decision on reparations
proceedings

Bemba Pre-Trial Chamber decision of
15 June 2009

ICC, Prosecutor v. Bemba, ICC-01/05-01/08,
Decision on the Supplemented Applications by the
Legal Representatives of Victims to Present Evidence
and the Views and Concerns of Victims, 22 February
2012
ICC, Prosecutor v. Bemba, ICC-01/05-01/08, Final
Decision on the Reparations Proceedings, 3 August
2018
ICC, Prosecutor v. Bemba, ICC-01/05-01/08,
Decision Pursuant to Article 61 (7) (a) and (b) of the
Rome Statute on the Charges of the Prosecutor
Against Jean-Pierre Bemba Gombo, 15 June 2009
ICC, Prosecutor v. Bemba, ICC-01/05-01/08,

Bemba Trial Judgment

Judgment pursuant to Article 74 of the Statute,
21 March 2016

Case No. STL-11-01/T/TC

2580 of 2642

18 August 2020

R334566

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

ICC, Prosecutor v. Bemba, ICC-01/05-01/08 A,
Annex 1 to “Judgment on the Appeal of Mr Jean-

Dissenting opinion of Judge Monageng
and Judge Hofmański in Bemba Appeal
Judgment

Pierre Bemba Gombo against Trial Chamber III's
“Judgment pursuant to Article 74 of the Statute””,
Dissenting Opinion of Judge Sanji Mmasenono

Monageng and Judge Piotr Hofmański, 8 June 2018
ICC, Prosecutor v. Bemba, ICC-01/05-01/08,
Decision on the Defence Objection to Experts

Bemba decision on joint instruction of
expert witnesses

Receiving Joint Instructions and Testifying at Trial
Dated 26 February 2010, T. 29 March 2010, pp 13-24
ICC, Prosecutor v. Bemba, ICC-01/05-01/08,

Bemba decision on procedures for
instructing expert witnesses

Decision on the Procedures to Be Adopted for
Instructing Expert Witnesses, 12 February 2010
ICC, Prosecutor v. Gaddafi and Al-Senussi, ICC-

Gaddafi and Al-Senussi disqualification
decision

01/11-01/11 OA 3, Decision on the Request for
Disqualification of the Prosecutor, 12 June 2012
ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC02/11-01/15 OA6, Reasons for the “Decision on the
‘Request for the recognition of the right of victims
authorized to participate in the case to automatically

Gbagbo and Blé Goudé decision of 31
July 2015

participate in any interlocutory appeal arising from the
case and, in the alternative, application to participate
in the interlocutory appeal against the ninth decision
on Mr Gbagbo’s detention (ICC-02/11-01/15-134Red3)’”, 31 July 2015
ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC02/11-01/15, Annex B to “Reasons for oral decision
of 15 January 2019 on the Requête de la Défense de

Gbagbo and Blé Goudé Judge
Henderson reasons for acquittal decision

Laurent Gbagbo afin qu'un jugement d'acquittement
portant sur toutes les charges soit prononcé en faveur
de Laurent Gbagbo et que sa mise en liberté
immédiate soit ordonnée”, Reasons of Judge Geoffrey
Henderson, 16 July 2019
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ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC02/11-01/15 OA 8, Judgment on the Appeals of Mr
Laurent Gbagbo and Mr Charles Blé Goudé against

Gbagbo and Blé Goudé Appeal
Judgment on prior recorded testimony

the Decision of Trial Chamber I of 9 June 2016
Entitled “Decision on the Prosecutor’s Application to
Introduce prior Recorded Testimony under Rules
68(2)(b) and 68(3)”, 1 November 2016
ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC02/11-01/15, Annex C to “Reasons for oral decision
of 15 January 2019 on the Requête de la Défense de

Gbagbo and Blé Goudé dissenting
opinion of Judge Herrera Carbuccia on
acquittal decision

Laurent Gbagbo afin qu'un jugement d'acquittement
portant sur toutes les charges soit prononcé en faveur
de Laurent Gbagbo et que sa mise en liberté
immédiate soit ordonnée”, Dissenting Opinion Judge
Herrera Carbuccia, 16 July 2019
ICC, Prosecutor v. Gbagbo and Blé Goudé, ICC02/11-01/15, Annex A to “Reasons for oral decision
of 15 January 2019 on the Requête de la Défense de
Laurent Gbagbo afin qu'un jugement d'acquittement

Gbagbo and Blé Goudé Judge Tarfusser
opinion on acquittal decision

portant sur toutes les charges soit prononcé en faveur
de Laurent Gbagbo et que sa mise en liberté
immédiate soit ordonnée, and on the Blé Goudé
Defence no case to answer motion”, Opinion of Judge
Cuno Tarfusser, 16 July 2019
ICC, Prosecutor v. Bemba, ICC-01/05-01/08 A,

Joint separate opinion of Judge Van den
Wyngaert and Judge Morrison in Bemba
Appeal Judgment

Annex 2 to “Judgment on the Appeal of Mr JeanPierre Bemba Gombo against Trial Chamber III's
“Judgment pursuant to Article 74 of the Statute””,
Separate Opinion Judge Christine Van den Wyngaert
and Judge Howard Morrison, 8 June 2018

Katanga and Ngudjolo decision
dismissing Mr Katanga’s appeal
regarding the modalities of victim
participation at trial

ICC, Prosecutor v. Katanga and Ngudjolo Chui, ICC01/04-01/07 OA 11, Judgment on the Appeal of Mr
Katanga Against the Decision of Trial Chamber II of
22 January 2010 Entitled “Decision on the Modalities
of Victim Participation at Trial”, 16 July 2010

Katanga and Ngudjolo decision on
modalities of victim participation at trial
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ICC, Prosecutor v. Katanga and Ngudjolo Chui, ICCKatanga and Ngudjolo directions for the
conduct of the proceedings

01/04-01/07, Directions for the Conduct of the
Proceedings and Testimony in accordance with Rule
140, 20 November 2009
ICC, Prosecutor v. Katanga, ICC-01/04-01/07, Order

Katanga order for reparations

for Reparations pursuant to Article 75 of the Statute,
24 March 2017
ICC, Prosecutor v. Katanga, ICC-01/04-01/07,

Katanga Trial Judgment

Judgment pursuant to article 74 of the Statute,
7 March 2014
ICC, Prosecutor v. Kony, Otti, Odhiambo, Ongwen,
ICC-02/04 OA and ICC-02/04-01/05 OA2, Judgment
on the appeals of The Defence against the decisions
entitled “ Decision on victims’ applications for

Kony and others Appeals Chamber
decision on victims’ participation

participation a/0010/06, a/0064/06 to a/0070/06,
a/0081/06, a/0082/06, a/0084/06 to a/0089/06,
a/0091/06 to a/0097/06, a/0099/06, a/0100/06,
a/0102/06 to a/0104/06, a/0111/06, a/113/06 to
a/0117/06, a/0120/06, a/0121/06 and a/0123/06 to
a/0127/06” of Pre-Trial Chamber II, 23 February 2009
ICC, Prosecutor v. Prosecutor v. Kony, Otti,

Kony and others decision terminating
proceedings

Odhiambo, Lukwiya and Ongwen, ICC-02/04-01/05,
Decision to Terminate the Proceedings against Raska
Lukwiya, 11 July 2007
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 A 5,

Lubanga Appeal Judgment

Judgment on the appeal of Mr Thomas Lubanga Dyilo
against his conviction, 1 December 2014
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 OA 15
OA 16, Judgment on the Appeals of Mr Lubanga

Lubanga Appeals Chamber decision on
notice for changes to legal
characterisation of facts

Dyilo and the Prosecutor against the Decision of Trial
Chamber I of 14 July 2009 Entitled “Decision giving
Notice to the Parties and Participants that the Legal
Characterisation of the Facts May be Subject to
Change in Accordance with Regulation 55(2) of the
Regulations of the Court”, 8 December 2009
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ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 OA9
Lubanga decision on appeals regarding
victims’ participation

OA10, Judgment on the appeals of The Prosecutor
and The Defence against Trial Chamber I’s Decision
on Victims’ Participation of 18 January 2008, 11 July
2008
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 A A 2

Lubanga Appeals Chamber decision on
the principles and procedures to be
applied to reparations

A 3, Judgment on the appeals against the “Decision
establishing the principles and procedures to be
applied to reparations” of 7 August 2012 with
Amended order for reparations (Annex A) and public
annexes 1 and 2, 3 March 2015
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga decision on the admission of
documents related to Witness 297

Decision on the “Prosecution’s Application for
Admission of Documents related to Witness 297
Pursuant to Article 64(9)”, 12 November 2010
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga decision allowing victims to
express their views and concerns and to
present evidence at trial

Decision on the Request by Victims a/0225/06,
a/0229/06 and a/0270/07 to Express Their Views and
Concerns in Person and to Present Evidence During
the Trial, 26 June 2009
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga decision on sentence

Decision on Sentence pursuant to Article 76 of the
Statute, 10 July 2012

Lubanga decision on the E-Court
Protocol
Lubanga decision on the principles and
procedures to be applied to reparations

ICC, Prosecutor v. Lubanga, Decision on the E-Court
Protocol, ICC-01/04-01/06, 24 January 2008
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,
Decision establishing the principles and procedures to
be applied to reparations, 7 August 2012
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga instructions to a court expert

Instructions to the Court’s Expert on Names and
Other Social Conventions in the Democratic Republic
of Congo, 5 June 2009
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga Trial Judgment

Judgment Pursuant to Article 74 of the Statute,
14 March 2012
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ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,
Judgment Pursuant to Article 74 of the Statute,

Lubanga Trial Judgment, Separate and
dissenting opinion of Judge Odio Benito

Separate and dissenting opinion of Judge Odio Benito,
14 March 2012
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06,

Lubanga decision on procedures for
instructing expert witnesses

Decision on the Procedures to be Adopted for
Instructing Expert Witnesses, 10 December 2007
ICC, Prosecutor v. Mathaura, Kenyatta and Ali, ICC01/09-02/11, Decision on the Confirmation of

Mathaura and others decision on
confirmation of charges

Charges Pursuant to Article 61(7)(a) and (b) of the
Rome Statute, 23 January 2012
ICC, Prosecutor v. Mbarushimana, ICC-01/04-01/10,

Mbarushimana decision on
confirmation of charges

Decision on the confirmation of charges,
16 December 2011
ICC, Prosecutor v. Ngudjolo Chui, ICC-01/0402/12 A, Judgment on the Prosecutor’s Appeal against

Ngudjolo Appeal Judgment

the Decision of Trial Chamber II Entitled “Judgment
pursuant to article 74 of the Statute”, 7 April 2015
ICC, Prosecutor v. Ngudjolo Chui, ICC-01/04-02/12
A, Annex A to “Judgment on the Prosecutor’s Appeal
against the Decision of Trial Chamber II Entitled

Ngudjolo dissenting opinion of Judges
Trendafilova and Tarfusser

“Judgment pursuant to Article 74 of the Statute””,
Joint Dissenting Opinion of Judge Ekaterina
Trendafilova and Judge Cuno Tarfusser, 27 February
2015
ICC, Prosecutor v. Ngudjolo Chui, ICC-01/04-02/12,
Judgement Pursuant to Article 74 of the Statute,

Ngudjolo Trial Judgment

18 December 2012
Ntaganda decision on the conduct of the
proceedings

ICC, Prosecutor v. Ntaganda, ICC-01/04-02/06,
Decision on the Conduct of Proceedings, 2 June 2015
ICC, Prosecutor v. Ntaganda, ICC-01/04-02/06,

Ntaganda decision on the presentation
of victims’ evidence, views and
concerns

Public Redacted Version of ‘Decision on the Request
by the Legal Representative of the Victims of the
Attacks for Leave to Present Evidence and Victims’
Views and Concerns’ (10 February 2017, ICC-01/0402/06), 15 February 2017
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ICC, Prosecutor v. Ntaganda, ICC-01/04-02/06,
Ntaganda decision on expert witnesses

Decision on Defence Preliminary Challenges to
Prosecution's Expert Witnesses, 9 February 2016
ICC, Prosecutor v. Dominic Ongwen, ICC-02/04-

Ongwen confirmation decision

01/15, Decision on the Confirmation of Charges
against Dominic Ongwen, 23 March 2016
ICC, Prosecutor v. Dominic Ongwen, ICC-02/04-

Ongwen decision authorising the
presentation of victims’ evidence

01/15, Decision on the Legal Representatives for
Victims Requests to Present Evidence and Views and
Concerns and related requests, 6 March 2018
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 OA9
OA10, Judgment on the Appeals of the Prosecutor and

Partly Dissenting Opinion of Judge
G.M. Pikis

the Defence against Trial Chamber I’s Decision on
Victims’ Participation of 18 January 2008, Partly
Dissenting Opinion of Judge G. M. Pikis, 11 July
2008
ICC, Prosecutor v. Lubanga, ICC-01/04-01/06 OA9

Partly Dissenting Opinion of Judge
Philippe Kirsch

OA10, Judgment on the Appeals of the Prosecutor and
the Defence against Trial Chamber I’s Decision on
Victims’ Participation of 18 January 2008, Partly
Dissenting Opinion of Judge Philippe Kirsch, 23 July
2008
ICC, Prosecutor v. Ruto, Kosgey and Sang, ICC-

Ruto and others decision on
confirmation of charges

01/09-01/11, Decision on the Confirmation of
Charges Pursuant to Article 61(7)(a) and (b) of the
Rome Statute, 23 January 2012
ICC, Prosecutor v. Ruto and Sang, ICC-01/09-01/11,

Ruto and Sang decision on the conduct
of the proceedings

Decision No. 5 on the Conduct of Trial Proceedings
(Principles and Procedure on 'No case to Answer'
Motions), 3 June 2014
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ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala
and Arido, ICC-01/05-01/13 A A2 A3 A4 A5, Annex
to “Judgment on the appeals of Mr Jean-Pierre Bemba
Separate opinion of Judge Geoffrey
Henderson in Bemba and others Appeal
Judgment

Gombo, Mr Aimé Kilolo Musamba, Mr Jean-Jacques
Mangenda Kabongo, Mr Fidèle Babala Wandu and
Mr Narcisse Arido against the decision of Trial
Chamber VII entitled “Judgment pursuant to Article
74 of the Statute””, Separate Opinion of Judge
Geoffrey Henderson, 8 March 2018
ICC, Situation in the Democratic Republic of Congo,

Situation in the DRC decision of
17 January 2006 on victims’
participation

ICC-01/04, Decision on the Applications for
Participation in the Proceedings of VPRS 1, VPRS 2,
VPRS 3, VPRS 4, VPRS 5 and VPRS 6, 17 January
2006

7.

Permanent Court of International Justice case law
PCIJ, Payment in Gold of Brazilian Federal Loans

Brazilian Loans Judgment

8.

1929

International Court of Justice case law

North Sea Continental Shelf Judgment

9.

Contracted in France, PCIJ Series A, No. 21, 12 July

ICJ, North Sea Continental Shelf, Judgment, I.C.J.
Reports 1969

Special Court for Sierra Leone case law

Brima and others Appeal Judgment

Brima and others Trial Judgment

Fofana and Kondewa Appeal Judgment

Case No. STL-11-01/T/TC

SCSL, Prosecutor v. Brima, Kamara and Kanu,
SCSL-2004-16-A, Judgment, 22 February 2008
SCSL, Prosecutor v. Brima, Kamara and Kanu,
SCSL-04-16-T, Judgement, 20 June 2007
SCSL, Prosecutor v. Fofana and Kondewa, SCSL-0414-A, Judgment, 28 May 2008
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SCSL, Prosecutor v. Fofana and Kondewa, SCSL-04-

Fofana and Kondewa Trial Judgment

14-T, Judgement, 2 August 2007
SCSL, Prosecutor v. Norman, Fofana and Kondewa,
SCSL-04-14-AR65, Fofana – Appeal against Decision

Fofana bail appeal decision

Refusing Bail, 11 March 2005
SCSL, Prosecutor v. Norman, Fofana and Kondewa,
Norman and others decision terminating
proceedings

Sesay and others Appeal Judgment

Sesay and others Trial Judgment

SCSL-04-14-T, Decision on Registrar's Submission of
Evidence of Death of Accused Samuel Hinga Norman
and Consequential Issues, 21 May 2007
SCSL, Prosecutor v. Sesay, Kallon and Gbao, SCSL04-15-A, Judgment, 26 October 2009
SCSL, Prosecutor v. Sesay, Kallon and Gbao, SCSL04-15-T, Judgement, 2 March 2009
SCSL, Prosecutor v. Taylor, SCSL-03-01-T, Decision
on Defence Application to Exclude the Evidence of

Taylor decision on proposed expert
witness

Proposed Prosecution Expert Witness Corinne Dufka
or, in the Alternative, to Limit its Scope and on
Urgent Prosecution Request for Decision, 19 June
2008

Taylor Appeal Judgment

Taylor Trial Judgment

10.

SCSL, Prosecutor v. Taylor, SCSL-03-01-A,
Judgment, 26 September 2013
SCSL, Prosecutor v. Taylor, SCSL-03-01-T,
Judgement, 18 May 2012

Extraordinary Chambers in the Courts of Cambodia case law
ECCC, Prosecutor v. Kaing Guek Eav alias ‘Duch’,

Duch Appeal Judgment

Case No. STL-11-01/T/TC

001/18-07-2007-ECCC/SC, Appeal Judgement,
3 February 2012
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ECCC, Prosecutor v. Ieng Sary, 002/19-09-2007ECCC/OCIJ, Decision on Ieng Sary’s Appeal against
Ieng Sary appeal decision on expert
evidence of Ewa Tabeau and They
Kheam

the Co-Investigating Judges’ Order Denying His
Request for Appointment of an Additional [redacted]
Expert to Re-examine the Subject Matter of the
Expert Report Submitted by Ms. Ewa Tabeau and Mr.
They Kheam, 28 June 2010

Im Chaem closing order

Nuon Chea and Khieu Samphan
Case 002/01 Appeal Judgment

Nuon Chea and Khieu Samphan
Case 002/01 Trial Judgment

Nuon Chea and Khieu Samphan
Case 002/02 Trial Judgment

Khieu Samphan appeal decision on
release

ECCC, Prosecutor v. Im Chaem, 004/1/07-09-2009ECCC-OCIJ, Closing Order (Reasons), 10 July 2017
ECCC, Co-Prosecutors v. Nuon Chea and Khieu
Samphan, 002/19-09-2007-ECCC/SC, Appeal
Judgement, 23 November 2016
ECCC, Co-Prosecutors v. Nuon Chea and Khieu
Samphan, 002/19-09-2007/ECCC/TC,
Case 002/01 Judgement, 7 August 2014
ECCC, Co-Prosecutors v. Nuon Chea and Khieu
Samphan, 002/19-09-2007-ECCC-TC,
Case 002/02 Judgement, 16 November 2018
ECCC, Co-Prosecutors v. Khieu Samphan, 002/1909-2007-ECCC—TC/SC(04), Decision on Immediate
Appeal by Khieu Samphan on Application for
Release, 6 June 2011

11.

Lebanese case law

Al-Halabi (Saoud) Judgment

Lebanon, Lebanese Judicial Council, Decision No. 2,
27 July 2000 (extract)
Lebanon, Lebanese Judicial Council, Homicide of

Al-Halabi Judgment

Sheikh Nizar Al-Halabi, Decision No. 1,
17 January 1997

Al-Rifai and others Judgment

Al-Tal Bombing Judgment

Case No. STL-11-01/T/TC

Lebanon, Lebanese Judicial Council, Judgment No. 1,
15 April 1999 (extract)
Lebanon, Lebanese Judicial Council, Al-Tal
Bombing, Decision No. 1, 5 August 2013
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Assize Court decision 250/2017

Assize Court decision 400/2007

Lebanon, Mount Lebanon Assize Court, Decision
No. 250, 3 March 2017 (extract)
Lebanon, Mount Lebanon Assize Court, Decision
No. 400, 28 June 2007 (extract)
Lebanon, Lebanese Judicial Council, Balamand

Balamand Monastery Judgment

Monastery Attempted Bombing, Judgment No. 3,
26 October 1994

Beirut Court of Appeal decision
277/2007

Lebanon, Beirut Court of Appeal, Criminal Chamber,
Decision No. 277, 18 December 2007
Lebanon, Lebanese Judicial Council, Attempted

Camille Chamoun Judgment

Assassination of ex-President Camille Chamoun,
Judgment No. 8, 31 May 1969

Cassation decision 102/2002

Cassation decision 106/2014

Cassation decision 106/2017

Cassation decision 112/1974

Cassation decision 113/2014

Cassation decision 123/2004

Cassation decision 127/1998

Cassation decision 135/1995

Cassation decision 152/2018

Cassation decision 154/1998

Case No. STL-11-01/T/TC

Lebanon, Court of Cassation, Chamber 7, Decision
No. 102, 19 March 2002 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 106, 19 March 2014 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 106, 30 March 2017 (extract)
Lebanon, Court of Cassation, Chamber 5, Decision
No. 112, 25 March 1974
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 113, 20 March 2014 (extract)
Lebanon, Court of Cassation, Chamber 7, Decision
No. 123, 21 June 2004
Lebanon, Court of Cassation, Chamber 6, Decision
No. 127, 30 June 1998
Lebanon, Court of Cassation, Chamber 3, Decision
No. 135, 28 June 1995 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision 152, 15 March 2018 (extract)
Lebanon, Court of Cassation, Chamber 3, Decision
No. 154, 15 April 1998 (extract)
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Cassation decision 155/2007

Cassation decision 161/2013

Cassation decision 170/2000

Cassation decision 171/2003

Cassation decision 186/2018

Cassation decision 209/2013

Cassation decision 211/2018

Cassation decision 221/2008

Cassation decision 224/2011

Cassation decision 237/2013

Cassation decision 24/2004

Cassation decision 242/2011

Cassation decision 275/2004

Cassation decision 278/2011

Cassation decision 283/2015

Cassation decision 296/2014

Case No. STL-11-01/T/TC

Lebanon, Court of Cassation, Chamber 7, Judgment
No. 155, 18 October 2007 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 161, 6 June 2013
Lebanon, Court of Cassation, Criminal Chamber 3,
Decision No. 170, 24 May 2000 (extract)
Lebanon, Court of Cassation, Chamber 3, Decision
No. 171, 2 July 2003 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 186, 3 April 2018 (extract)
Lebanon, Court of Cassation, Chamber 6, Decision
No. 209, 13 August 2013
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 211, 19 April 2018 (extract)
Lebanon, Court of Cassation, Chamber 6, Decision
No. 221, 11 December 2008 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 224, 16 June 2011 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 237, 3 October 2013
Lebanon, Court of Cassation, Chamber 7, Decision
No. 24, 26 February 2004 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 242, 28 June 2011 (extract)
Lebanon, Court of Cassation, Chamber 6, Decision
No. 275, 19 October 2004
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 278, 12 July 2011 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 283, 23 October 2015 (extract)
Lebanon, Court of Cassation, Criminal Chamber 3,
Decision No. 296, 16 October 2014 (extract)
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Cassation decision 30/2003

Cassation decision 317/2002

Cassation decision 342/2012

Cassation decision 37/1999

Cassation decision 38/1999

Cassation decision 39/2014

Cassation decision 457/2002

Cassation decision 457/2011

Cassation decision 458/2002

Cassation decision 47/1999

Cassation decision 54/2014

Cassation decision 64/2013

Cassation decision 68/2015

Cassation decision 75/2004

Cassation decision 8/2000

Cassation decision 8/2004

Case No. STL-11-01/T/TC

Lebanon, Court of Cassation, Chamber 3, Decision
No. 30, 29 January 2003 (extract)
Lebanon, Court of Cassation, Chamber 3, Decision
No. 317, 10 July 2002 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 342, 28 December 2012 (extract)
Lebanon, Court of Cassation, Chamber 6, Decision
No. 37, 23 February 1999 (extract)
Lebanon, Court of Cassation, Chamber 6, Decision
No. 38, 23 February 1999
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 39, 27 February 2014 (extract)
Lebanon, Court of Cassation, Chamber 3, Decision
No. 457, 27 November 2002 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 457, 27 September 2011 (extract)
Lebanon, Court of Cassation, Chamber 3, Decision
No. 458, 27 November 2002
Lebanon, Court of Cassation, Chamber 6, Decision
No. 47, 9 March 1999 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 54, 18 February 2014
Lebanon, Court of Cassation, Chamber 7, Decision
No. 64, 28 February 2013 (extract)
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 68, 24 February 2015
Lebanon, Court of Cassation, Chamber 1, Decision
No. 75, 25 October 2004
Lebanon, Court of Cassation, Chamber 7, Decision
No. 8, 11 January 2000 (extract)
Lebanon, Court of Cassation, Chamber 7, Decision
No. 8, 22 January 2004
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Cassation decision 84/2000

Cassation decision 85/1998

Cassation decision 90/2015

Cassation decision 92/2015

Cassation decision 92/2016
Court of Appeal of North Lebanon
decision 1/1952

Lebanon, Court of Cassation, Chamber 6, Decision
No. 84, 16 May 2000
Lebanon, Court of Cassation, Chamber 6, Decision
No. 85, 16 April 1998
Lebanon, Court of Cassation, Criminal Chamber 6,
Decision No. 90, 17 March 2015 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 92, 31 March 2015 (extract)
Lebanon, Court of Cassation, Criminal Chamber 7,
Decision No. 92, 23 March 2016 (extract)
Lebanon, Court of Appeal of North Lebanon,
Decision No. 1, 12 January 1952
Lebanon, Lebanese Judicial Council, Homicide of

Dany Chamoun Judgment

Engineer Dany Chamoun, his wife Ingrid Ilya
Abdenour and their two sons, Tarek and Julian,
Decision No. 5, 24 June 1995

Fatieh cassation decision 334/1953

Indictment Chamber decision 304/1993

Indictment Chamber decision 37/1994

Lebanon, Court of Cassation, Decision No. 334,
16 November 1953 (extract)
Lebanon, Mount Lebanon Indictment Chamber,
Decision No. 304, 21 October 1993
Lebanon, Mount Lebanon Indictment Chamber,
Decision No. 37, 8 February 1994
Lebanon, Lebanese Judicial Council, Journalist

Journalist Kamel Mroue Judgment

Kamel Mroue, Judgment No. 11, 15 March 1968
(extract)

Judicial Council judgment 241/1963

Judicial Council judgment 76/1959

Judicial Council judgment 79/1958

Judicial Council judgment 79/1959

Case No. STL-11-01/T/TC

Lebanon, Lebanese Judicial Council, Judgment
No. 241, 12 November 1963 (extract)
Lebanon, Lebanese Judicial Council, Judgment
No. 76, 18 January 1959 (extract)
Lebanon, Lebanese Judicial Council, Judgment
No. 79, 22 August 1958 (extract)
Lebanon, Lebanese Judicial Council, Judgment
No. 79, 29 December 1959 (extract)

2593 of 2642

18 August 2020

R334579

PUBLIC
STL-11-01/T/TC
F3839/A03/20200818/R331945-R334626/EN/dm

Karami Judgment

Military cassation decision 125/1964
Mohammed Chamas and others
Judgment

Lebanon, Lebanese Judicial Council, Decision No. 2,
25 June 1999
Lebanon, Lebanese Military Court of Cassation,
Decision No. 125, 17 September 1964 (extract)
Lebanese Judicial Council, Judgment No. 1,
9 January 2015 (extract)
Lebanon, Lebanese Judicial Council, Judgement in
the case concerning the attempted assassination of

Murr Judgment

Minister Michel Murr, Judgment No. 2/97,
9 May 1997

Single judge decision 179/2015

Single judge decision 202/2016

Single judge decision 37/2016

Single judge decision 420/2015

Single judge decision 55/2017

Single judge decision 67/2017

Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 179, 31 March 2015
Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 202, 30 July 2016
Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 37, 27 February 2016 (extract)
Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 420, 30 May 2015 (extract)
Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 55, 11 March 2017 (extract)
Lebanon, Single Criminal Judge in Jibb Jinneen,
Decision No. 67, 30 March 2017 (extract)
Lebanon, Lebanese Judicial Council, Bombing of the

Zouk Mikayel Church Judgment

Church of Our Lady of Deliverance in Zouk Mikayel,
Judgment No. 4, 13 July 1996

12.

Human rights courts case law

Achour Judgment

Barberà and others Judgment

Case No. STL-11-01/T/TC

ECtHR, Achour v. France, No. 67335/01, Judgment
(GC), 29 March 2006
ECtHR, Barberà, Messegué and Jabardo v. Spain,
No. 10590/83, Judgment (Plenary), 6 December 1988
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Bernard Judgment

Boldea Judgment

Cleve Judgment

Del Rio Prada Judgment

Edwards Judgment

Hadjianastassiou Judgment

ECtHR, Bernard v. France, No. 159/1996/778/979,
Judgment, 23 April 1998
ECtHR, Boldea v. Romania, Appl. No. 19997/02,
Judgment, 15 February 2007
ECtHR, Cleve v. Germany, No. 48144/09, Judgment,
15 January 2015
ECtHR, Del Rio Prada v. Spain, No. 42750/09,
Judgment (GC), 21 October 2013
ECtHR, Edwards v. United Kingdom, No. 46477/99,
Judgment, 14 March 2002
ECtHR, Hadjianastassiou v. Greece, Appl. No.
12945/87, Judgment, 16 December 1992
ECtHR, Lobzhanidze and Peradze v. Georgia, Appl.

Lobzhanidze and Peradze Judgment

Nos. 21447/11 and 35839/11, Judgment, 20 February
2020

Moreira Ferreira Judgment

Murray Judgment

Papon Judgment

Penev Judgment

Ruiz Torija Judgment

ECtHR, Moreira Ferreira v. Portugal (No.2), Appl.
No. 19867/12, Judgment, 11 July 2017
ECtHR, John Murray v. United Kingdom, No.
18731/91, Judgment (GC), 8 February 1996
ECtHR, Papon v. France, Appl. No. 54210/00,
Judgment, 25 July 2002
ECtHR Penev v. Bulgaria, Appl. 20494/04, Judgment,
7 January 2010
ECtHR, Ruiz Torija v. Spain, Appl. No. 18390/91,
Judgment, 9 December 1994

Scoppola Judgment

ECtHR, Scoppola v. Italy (No. 2), No. 10249/03,
Judgment (GC), 17 September 2009

Sunday Times Judgment

ECtHR, Sunday Times v. United Kingdom (No.1), No.
6538/74, Judgment (Plenary), 26 April 1979

Telfner Judgment

ECtHR, Telfner v. Austria, No. 33501/96, Judgment,
20 March 2001

Tendam Judgment

ECtHR, Tendam v. Spain, No. 25720/05, Judgment,
13 July 2010
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Tsalkitzis Judgment

ECtHR, Tsalkitzis v. Greece (No. 2), No. 72624/10,
Judgment, 19 October 2017

Van De Hurk Judgment

ECtHR, Van De Hurk v. the Netherlands, Appl. No.
16034/90, Judgment, 19 April 1994

Varela Judgment

ECtHR Varela Geis v. Spain, No. 61005/09,
Judgment, 5 March 2013

Vassilios Stavropoulos Judgment

ECtHR, Vassilios Stavropoulos v. Greece, No.
35522/04, Judgment (GC), 27 September 2007

Cabrera García Judgment

Mexico, Judgment, 26 November 2010
IACtHR, Tibi v. Ecuador, Judgment, 7 September

Tibi Judgment

13.

IACtHR, Cabrera García and Montiel Flores v.

2004

Lebanese instruments

Lebanese Code of Obligations and
Contracts

Lebanon, Lebanese Code of Obligations and

Lebanese Criminal Code

Lebanon, Criminal Code 1934

Lebanese law of 1958 or 1958 law
Lebanese Military Code
Lebanon, Constitution

14.

Contracts, Adopted on 9 March 1932

Lebanon, Law enacted on 11 January 1958,
Amendment of Certain Articles of the Criminal Code
Lebanon, Code of Military Justice 1968
Lebanon, Constitution of the Republic of Lebanon,
Adopted 23 May 1926, as amended

International conventions
Charter of the International Military Tribunal - Annex

1945 London Charter for the
International Military Tribunal

to the Agreement for the prosecution and punishment
of the major war criminals of the European Axis
(“London Agreement”), 8 August 1945, 82 UNTS 279

1946 Tokyo Charter for the Far East
International Military Tribunal

Case No. STL-11-01/T/TC

Charter of the International Military Tribunal for the
Far East, 19 January 1946, amended 26 April 1946,
TIAS, No. 1589
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Protocol Additional to the Geneva Conventions of
Additional Protocol I to the Geneva
Conventions of 1949

12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, Adopted 8
June 1977, 1125 UNTS 8
Organization of American States, American

American Convention on Human Rights

Convention on Human Rights, Adopted 22
November 1969, 1144 UNTS 123
Council of Europe, Convention for the Protection of

European Convention on Human Rights

Human Rights and Fundamental Freedoms, Adopted 4
November 1950, 213 UNTS 221
International Covenant on Civil and Political Rights,

ICCPR

Adopted 16 December 1966, 999 UNTS 171

International Convention for the
Suppression of Terrorist Bombings

International Convention for the Suppression of
Terrorist Bombings, Adopted 15 December 1997,
2149 UNTS 256
Rome Statute of the International Criminal Court,

Rome Statute

Adopted 17 July 1998, 2187 UNTS 3
Agreement between the United Nations and the
Government of Sierra Leone on the establishment of a
Special Court for Sierra Leone, Annex, ‘Statute of the

SCSL Statute

Special Court for Sierra Leone’, Adopted 16 January
2002, 2178 UNTS 137
Statute of the International Court of
Justice
United Nations Charter
Vienna Convention on the Law of
Treaties

15.

Statute of the International Court of Justice, Adopted
26 June 1945
Charter of the United Nations, 24 October 1945, 1
UNTS XVI
Vienna Convention on the Law of Treaties, Adopted
23 May 1969, 1155 UNTS 331

Other sources
Samir Alia, Case law of the Judicial Council

Alia 1987

regarding crimes against the security of the state
(1949-1977), 2nd ed. (Academic Foundation for
Research, 1987)
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Samir Alia, Al-wajiz fi chareh al-jara’im al-wakaa
aala amen al-dawla - Dirassa moukarana
Alia 1999

[Explanation of the crimes committed against State
security—Comparative study], 1st ed. (Almou'assassa al-jami'iya lil dirassat wal nasher wal
tawzi', 1999)
Samir Alia, Interpretation of the Criminal Code:

Alia 2002

General Section (Majd University Institute for
Studies, 2002)
Samir Alia, Shareh kanoun al-oukoubat,al-kism al-

Alia 1998

ᶾam [Explanation of the Criminal Code, General
section] (Al-mou'assassa al-jami'iya lil dirassat wal
nasher wal tawzi', 1998)
Amal Alamuddin and Anna Bonini, ‘The UN
Investigation of the Hariri Assassination’ in Amal

Alamuddin and Bonini 2014

Alamuddin, Nidal Nabil Jurdi and David Tolbert
(eds), The Special Tribunal for Lebanon: Law and
Practice (Oxford University Press, 2014)
Kai Ambos, Treatise on International Criminal Law,

Ambos 2013

Volume I: Foundations and General Part (Oxford
University Press, 2013)
Kai Ambos, ‘Amicus Curiae Brief Submitted to the
Appeals Chamber of the Special Tribunal for Lebanon

Ambos amicus curiae brief 2011

on the Question of the Applicable Terrorism Offence
With a Particular Focus on “Special” Special Intent
and/or a Motive as Additional Subjective
Requirements’ [2011] Criminal Law Forum 22
Kai Ambos, ‘Judicial Creativity at the Special

Ambos LJIL 2011

Tribunal for Lebanon: Is There a Crime of Terrorism
under International Law?’ [2011] 24 Leiden Journal
of International Law 655

American Declaration of the Rights and
Duties of Man

Pan-American Union, American Declaration of the

Black’s Law Dictionary

Black’s Law Dictionary (11th ed. 2019)
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Rights and Duties of Man, Adopted April 1948
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The Honourable Justice PLG Brereton RFD, Evidence
Brereton 2007

in Civil Proceedings: An Australian Perspective on
Documentary and Electronic Evidence, September
2007
Antonio Cassese, The Oxford Companion to

Cassese 2009

International Criminal Justice (Oxford University
Press, 2009)
Antonio Cassese, Paola Gaeta, Laurel Baig, Mary

Cassese’s International Criminal Law

Fan, Christopher Gosnell and Alex Whiting,
Cassese’s International Criminal Law, 3rd ed.
(Oxford University Press, 2013)
Robert Cryer, Håkan Friman, Darryl Robinson and

Cryer and others 2014

Elizabeth Wilmshurst, An Introduction to
International Criminal Law and Procedure, 3rd ed.
(Cambridge University Press, 2014)
Randle DeFalco, ‘Contextualizing Actus Reus under

DeFalco 2013

Article 25 (3) (d) of the ICC Statute: Thresholds of
Contribution’, [2013] 11 Journal of International
Criminal Justice 715
Cambodia, Law on the Establishment of the

ECCC Law

Extraordinary Chambers in the Courts of Cambodia
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D.

ANNEX D: List of victims injured as a result of the attack on 14
February 2005

1.

The Trial Chamber has found that 226 people were injured as a result of the explosion on

14 February 2005. Further, it has been satisfied beyond reasonable doubt that an act likely to cause
the death of each of these 226 people was committed, which was prevented solely by circumstances
beyond the perpetrator’s or perpetrators’ control. It has found Salim Jamil Ayyash guilty of
attempted intentional homicide with premeditation by using explosive materials of these 226
people.
2.

The names of 217 victims are listed below. Nine victims were granted confidential status

or protective measures by the Pre-Trial Judge or the Trial Chamber, therefore their names are
omitted from the list.
1)

Mariam Mohammed Abbadi

2)

Nasser Abboud

3)

Hussam Akram Abdallah

4)

Souad Fouad Abdel-Al-Karim

5)

Majdi Rafik Abou-Najem

6)

Christine Abou-Abdo

7)

Raymond Maroun Abou-Chaaya

8)

Hussein Abou-Kharroub

9)

Nour-El-Hoque Abou-Mouhieddine

10)

Shukrallah Mikhael Abou-Naqoul

11)

Majed Abou-Nasr

12)

Nada Abou-Younes

13)

Hanna Nakhle Abou-Zeid
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14)

Sharif Issa Absi

15)

Amer Meteeb Ahmad

16)

Lana Kamel Ali Ahmad

17)

Rida Sayyed Ahmad

18)

Rami John Ako

19)

Ibrahim Alaaeddine

20)

Mohammed Al-Lamna Haidar Al-Haidari

21)

Jassem Fahd Al-Thani

22)

Ahmad Hasan Alwan

23)

Ali Amhaz

24)

Jaafar Hussein Ammar

25)

Noureddine Mahmoud Amrah

26)

Elie Joseph Antabi

27)

Joe Raymond Aoud

28)

Khalil Ibrahim Arab

29)

Camelia Ashi

30)

Rana Ashkar

31)

Ali Hassan Attar

32)

Yahya Mustafa Atwi

33)

Hassan Kamel Audi

34)

Emile Louis Awais
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35)

Georgette Awwad

36)

Imad Mohammed Bachkarchi

37)

Carla Iskandar Bakhtiarian

38)

Fadi Francois Barakat

39)

Hikmat Turki Battan

40)

Wajih Rachid Baz

41)

Abdel-Aziz Ismail Bou-Melhem

42)

Liliane Francis Bou-Raad

43)

Penelope Burla

44)

Talal Ahmad Chabaqji

45)

Ali Ahmad Chakar

46)

Ghadir Chehab

47)

Walid Chehab

48)

Zeina Walid Chehab

49)

Amer Khaled Chehadeh

50)

Mohammed Abdallah Chehadeh

51)

Hani Ibrahim Dagher

52)

Thuraya Dagher

53)

Liliana Antoine Daher

54)

Helen Davidian

55)

Mohammed Jamal Mohammed Shafiq Dia
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56)

Bassam Bahaaeddine Diab

57)

Hussein Diab

58)

Mohammed Bassam Diab

59)

Janette Anis Dib

60)

Ali Khaled Doughan

61)

Mazen Ziad Eid

62)

Rizkallah Elias El-Akiki

63)

Bernard Assia El-Alam

64)

Fadi Joseph El-Asmar

65)

Mohammed Fandi El-Balassem

66)

Ramzieh Abdel-Qader El-Barazi

67)

Antoine Toufiq El-Bsousi

68)

Sami Ibrahim El-Chaftari

69)

Chawki Elias El-Chammai

70)

Hanna Majid El-Chidiac

71)

Issam Ahmad El-Choufi

72)

Saeb Wajih Hamza El-Damerji

73)

Laurene Samaan El-Geitani

74)

Jacques Elias El-Gharbi

75)

Nicolas Fawzi El-Haddad

76)

Adnan Said El-Halabi
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77)

Haitham Othman El-Hallak

78)

Abdel-Qader Zaki El-Houssami

79)

Hassan Mukhtar El-Kara

80)

Maria Saadeddine El-Kasti

81)

Mohammed Khaled El-Kharsa

82)

Ahmad Omar El-Khatib

83)

Nasser El-Khatib

84)

Fadi Abdallah El-Khoury

85)

Sara Abd El-Marjouh

86)

Rachid Abdallah Malla El-Mulla

87)

Lina George El-Murr

88)

Hussein El-Oueini

89)

Sobhi Abdallah El-Rashed

90)

Rana Souheil El-Rawas

91)

Shirin Shafik El-Sabaa-Aayoun

92)

Bilal Mohammed El-Sheikh

93)

Sanaa Mustafa El-Sheikh

94)

Basima Ibrahim El-Tabach

95)

Carole Antoine Farhat

96)

Maria Fouad Farhat

97)

Omar Mohammed Farhat
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98)

Omar Mohammed Salim, Fayumi

99)

Maroun Nassif Fayyad

100)

George Elias Fernaini

101)

Sabine Francis

102)

Simon John Francis

103)

Anahid Arrdaches Ghalian

104)

Naji Tanios Ghanimeh

105)

Ali Ibrahim Gharib

106)

Laurence Ghinawi

107)

Ali Chehadeh Hachem

108)

Ali Haidar Hachem

109)

Ghassan Mahmoud Hamadeh

110)

Mohammed Samir Hamdan

111)

Anan Hammoud

112)

Hussein Hammoud

113)

Rachid Ali Hammoud

114)

Youssef Abdallah Hammoud

115)

Ghassan Hamza

116)

Rima Richard Hanna

117)

Joseph Hariqa

118)

Abdel-Baqi Hussein Hasan
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119)

Bassam Joseph Hatem

120)

Charbel Raymond Hatem

121)

Lina Nabil Hawi

122)

Mohammed Ali Hussein

123)

Christine George Ibrahim

124)

Maria Nadim Ibrahim

125)

Omar Iskandarani

126)

Faisal Issa

127)

Mohammed Ibrahim Issa

128)

Bilal Adnan Itani

129)

Abir Rodolphe Jabbour

130)

Rim Hussein Jaber

131)

Hasan Jawad

132)

Sandy Kamel

133)

Yolla Omar Kanaan

134)

Joumana Kantari

135)

Nadia Aziz Karam

136)

Ali Suleiman Khachfeh

137)

Khales Khalaf

138)

Mohammed Ismail Khalil

139)

Amine Iskandar Khoury
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140)

Nancy Kouk

141)

Amer Nazih Maadad

142)

Nasser Daoud Maho

143)

Malek Tareq Majzoub

144)

Armond John Manassian

145)

Pamela Dawn Manassian

146)

Mohammed Hussein Mansour

147)

Ahmad Youssef Mayasi

148)

Melecia Curioso Pedro Medinaceli

149)

Ali Mohammed Jamil Mezhwe

150)

Youssef Halim Mezher

151)

Nabih Fouad Mhanna

152)

Abdel-Karim Mneimneh

153)

Mohammed Mahmoud Mohammed

154)

Elie Boutros Milan Moussa

155)

Dara Mraqadi

156)

Sami Qaysar Mraqadi

157)

Fouad Toufic Naddour

158)

Maroun Hanna Nahel

159)

Wissam Kaml Naji

160)

Mohammed Ali Najmeddine
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161)

Fouad Nasrallah

162)

Sylvie Nassar Nassar

163)

Mazen Nehmen

164)

Rabih, Fouad Nohra

165)

Naji Khaled Oneissi

166)

Saad Bassam Oneissi

167)

Tony Oneissi

168)

Abd Oussi

169)

Naim Mohammed Qaidbey

170)

Fatima Bilal Qdami

171)

Shafik Ibrahim Qoleilat

172)

Wassim Labib Qorban

173)

Talal Adib Qubaisi

174)

Farouq Ibrahim Rajab

175)

Rim Fouad Ribaammo

176)

Samer Mahmoud Rida

177)

Ali Jamil Rizk

178)

Boulos Shouqri Rizk

179)

Elias Massaad Rizk

180)

Ibrahim Boutros Rizallah

181)

Saba Rizkallah
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182)

Hani Salim Saad

183)

Myriam Rafiq Sabra

184)

Ramzi Youssef Sabra

185)

Hanan Sader

186)

Ali Hussein Said

187)

Charles Michel Sakha

188)

Joseph Antoine Salameh

189)

Nour Mohammed Saleh

190)

Rabih Hachem Saleh

191)

Serena Hussein Salim

192)

Mariam Salloum

193)

Riad Fouad Selman

194)

Farouq Ibrahim Sheikh-Ali

195)

Shawki Shuja’

196)

Bruce Simmons

197)

Mira Riad Slim

198)

Brazilian Salan Slit

199)

Alain Ramzi Snege

200)

Wassim Sousani

201)

Ziad Suleiman

202)

Omar Nazem Taleb
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203)

Samer Marwan Taleb

204)

Sami Taleb

205)

George Alfred Tarazi

206)

Imad Mohammed Tashqandi

207)

Alain Bchara Tomb

208)

Hasan Trad

209)

Leila Emile Tyan

210)

Leila Najib Wardan

211)

Rania Raymond Wehbe

212)

Nadine Yahya

213)

Bilal Omar Yamout

214)

Tony Said Yared

215)

Farid Fayez Zbib

216)

Toufiq Abdallah Zeineddine

217)

Mohammed Oweiss Ziab Ahmad
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E.
1.

ANNEX E: Agreements as to evidence and judicial notice of facts

Rule 122, ‘Agreements as to Evidence’, permits the Parties to agree that an alleged fact ‘is

not contested, and, accordingly, a Chamber may consider such alleged fact as being proved, unless
the Chamber is of the opinion that a more complete presentation of the alleged facts is required in
the interests of justice, in particular the interests of the victims’. During the trial, the Trial Chamber
accepted agreements as to evidence reached between the Prosecution and the Defence of some or
all of the Accused. As detailed in the judgment, the Trial Chamber entered these as findings in the
case, against one or more Accused persons, as applicable.
2.

Under Rule 160 (A), the ‘Trial Chamber shall not require proof of facts of common

knowledge but shall take judicial notice thereof’. The Trial Chamber took judicial notice of a
number of facts of common knowledge and, unless otherwise stated, treated them as unchallenged
and noted them in the judgment. The agreements as to evidence and the facts the subject of judicial
notice are listed below.

1.

Agreements as to evidence between the Prosecution and the Ayyash,
Badreddine, Merhi, Oneissi and Sabra Defence concerning nine general
facts

3.

The Prosecution and the Ayyash, Badreddine, Merhi, Oneissi and Sabra Defence reached

agreements as to evidence regarding the following nine facts: 1
1) In addition to killing Mr Rafik Hariri, the explosion killed 21 other persons listed
in Schedule A of the Indictment; 2
2) The explosion injured 226 persons listed in Schedule B of the Indictment; 3
3) The video of the claim of responsibility was later broadcast on television; 4
4) Mr Rafik Hariri was born on 1 November 1944 in the city of Sidon, Lebanon; 5

1
2
3
4
5

Second
Agreed
Agreed
Agreed
Agreed

decision on agreed facts (Merhi).
facts, no. (i). See also para. 1452 where the Trial Chamber accepted this agreed fact.
facts, no. (ii). See also para. 6835 where the Trial Chamber accepted this agreed fact.
facts, no. (iii).
facts, no. (iv).
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5) Mr Rafik Hariri served as Prime Minister of Lebanon in five governments from 31
October 1992 to 4 December 1998, and from 26 October 2000 until his resignation
on 26 October 2004; 6
6) Mr Rafik Hariri was a prominent political figure in Lebanon; 7
7) After his resignation, Mr Rafik Hariri started preparing for parliamentary elections
which were due to start in late May 2005; 8
8) Parliament is located at Place de l’Étoile, Beirut;9 and
9) In his armoured vehicle, Mr Rafik Hariri was accompanied by the Member of
Parliament, Mr Bassel Fuleihan. 10

2.

Agreements as to evidence between the Prosecution, the Sabra Defence
and, in part, the Merhi Defence, pertaining to 18 extracts from the UN
fact-finding mission (FitzGerald) report and six UNIIIC reports to the
Security Council

4.

The Prosecution and the Sabra Defence reached agreements as to evidence regarding the

18 sets of facts listed below.11 The Prosecution and the Merhi Defence agreed to seven of these,
as indicated.12 These sets of facts have been extracted from the UN fact-finding mission
(FitzGerald) report and six UNIIIC reports to the Security Council, namely, the first, third, fourth,
ninth, tenth and eleventh reports:
1) During 2004, certain voices in Lebanon suggested amending the Constitution in
order to extend the term of Mr Lahoud.13 The Merhi Defence also agreed to this
fact.14

6

Agreed facts, no. (v). See also paras 433, 453, 479, 6380 where the Trial Chamber accepted this agreed fact.
Agreed facts, no. (vi). See also paras 433, 6380 where the Trial Chamber accepted this agreed fact.
8
Agreed facts, no. (vii). See also paras 633, 6380 where the Trial Chamber accepted this agreed fact.
9
Agreed facts, no. (viii).
10
Agreed facts, no. (ix).
11
Second decision on agreed facts in UNIIIC reports (Merhi), disposition, table A; First decision on agreed facts in
UNIIIC reports (Sabra), para. 5, disposition, table A.
12
Second decision on agreed facts in UNIIIC reports (Merhi), para. 8, disposition, table B.
13
Sabra Defence – Prosecution agreements, no. (i); Fact-finding mission report, p. 5, para. 8.
14
Merhi Defence – Prosecution agreements, no. (i).
7
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2) On 1 October 2004 former Minister Marwan Hamade narrowly escaped death when
a bomb exploded next to his car. His guard was killed in the explosion. 15
3) Mr Abu Adas, a male of Palestinian origin, was born in Jeddah (Saudi Arabia) on
29 August 1982 and came to Lebanon with his family in 1991. He is the son of
Taysir Abu Adas and Nehad Moussa Nafeh.16 The Merhi Defence also agreed to
this fact.17
4) The main lines of investigation of the Commission focused on the crime scene,
technical aspects of the crime, analysis of telephone intercepts, the testimony of
more than 500 witnesses and sources, as well as the institutional context in which
the crime was committed.18 The Merhi Defence also agreed to this fact. 19
5) Shortly after the signing of the memorandum of understanding, the Lebanese
authorities transmitted to the Commission an 8,000-page case docket containing all
the information and evidence collected since 14 February 2005. 20
6) The Commission established close links with the Lebanese security and judicial
authorities. Regular discussions were held, particularly with the judicial authorities,
to exchange updated information and files, share results and plan for the emerging
phases of the investigation. Most of the witnesses interviewed by the Commission
were summoned through the Lebanese judicial and security authorities. 21
7) The file was handed over to the new Investigative Judge, Judge Abou Arraj. Judge
Abou Arraj was Investigative Judge for the investigation from 22 February to 23
March 2005. He was appointed by First Judge Tanios Khoury, at the Supreme

15

Sabra Defence – Prosecution agreements, no. (ii) and correction in Second decision on agreed facts in UNIIIC
reports (Merhi); Fact-finding mission report, p. 6, para. 13.
16
Sabra Defence – Prosecution agreements, no. (iii); Fact-finding mission report, p. 13, para. 40.
17
Merhi Defence – Prosecution agreements, no. (ii).
18
Sabra Defence – Prosecution agreements, no. (iv); First UNIIIC report, p. 5, summary.
19
Merhi Defence – Prosecution agreements, no. (iii).
20
Sabra Defence – Prosecution agreements, no. (v); First UNIIIC report, p. 12, para. 7.
21
Sabra Defence – Prosecution agreements, no. (vi); First UNIIIC report, p.12, para. 8.
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Council, and the file was registered at Abou Arraj’s office on 22 February 2005. 22
The Merhi Defence also agreed to this fact. 23
8) On 23 March 2005, Judge Abou Arraj stepped down from the post of Investigative
Judge.24 The Merhi Defence also agreed to this fact. 25
9) As in any criminal inquiry of this nature, the investigation has sought a
comprehensive understanding of all possible perpetrators, modus operandi and
motives. To that end, the Commission is in the process of reviewing a substantial
volume of material from Government agencies regarding their surveillance
operations; interviewing witnesses to examine more thoroughly the relationships
between Mr. Hariri and various significant individuals; continuing the investigation
into Mr. Abu Adass; enhancing telephone analysis; and pursuing any leads
regarding potential motives or perpetrators. 26
10) As noted in the previous report, the UNIIIC investigation confirmed that, during
the period prior to the assassination, there was growing tension between Mr. Hariri
and senior Syrian officials, including Syrian President Bashar Al-Assad.27
11) Considerable progress has been made in building a solid organization capable of
meeting

the

significant

investigative,

analytical,

security,

translation

and

interpretation, and other challenges associated with its mandate. Nonetheless,
sustaining an undertaking of such complexity over an extended period of time
remains a critical focus of the Commission’s work. Certainty of mandate and
predictability of financial, human and other resources are the backbone of any
organizational growth. They constitute the underpinning of the systematic and
methodological approach advocated in the Commission’s previous report. The
Commission thus welcomes the request of the Government of Lebanon to the
Secretary-General dated 4 May 2006 to extend its mandate for a further period of

22
23
24
25
26
27

Sabra Defence – Prosecution agreements, no. (vii); First UNIIIC report, p. 21, para. 46.
Merhi Defence – Prosecution agreements, no. (iv).
Sabra Defence – Prosecution agreements, no. (viii); First UNIIIC report, p. 24, para. 48,
Merhi Defence – Prosecution agreements, no. (v).
Sabra Defence – Prosecution agreements, no. (ix); Second UNIIIC report, p. 11, para. 46.
Sabra Defence – Prosecution agreements, no. (x); Second UNIIIC report, p. 13, para. 56.
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up to one year. Such an extension would provide a sense of continuity and stability,
guarantee steady operations and planning, and offer assurances to staff. 28
12) In order to assist the investigation, the full and unconditional cooperation of the
Syrian Arab Republic with the Commission remains crucial. On the basis of
information received, further requests will be formulated and addressed to the
Syrian Arab Republic. In all its meetings with Syrian officials, the Commission
received assurances of the intention of the Syria Arab Republic to comply fully
with all its requests and to support the Commission’s pursuit of those who killed
former Prime Minister Hariri. Syrian officials have also offered to actively
cooperate with and assist the Commission by making available information in their
possession which may be relevant to the investigation. The Commission will
continue to request full cooperation from Syrian authorities, including in collecting
documents, seeking specific information and facilitating the interviews of Syrian
citizens.29
13) The internal working procedure sets out the standard operating procedures
applicable

to

the

different

investigative

and

managerial

aspects

of the

Commission’s work. The investigative matters regulated include the modalities of
interviews of witnesses and suspects; the treatment of sensitive sources; and the
management of forensic exhibits and evidence. Managerial issues encompass a
code of conduct and interpretation and translation standards. In addition, the
internal procedure standardizes the relations of the Commission with Member
States and their judicial authorities, in particular regarding requests for assistance. 30
14) The Commission also maintains a close working relationship with the Lebanese
authorities which provide security to the Commission’s staff and facilities. The
Commission is grateful to the Lebanese Army and to the Internal Security Forces
for their unfailing support.31

28
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30
31
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15) Terrorist investigations are by definition complex and difficult. The Commission
faces additional challenges, including the magnitude of the attacks, their continuing
nature and the fact that the investigations are conducted in an environment
dominated

by

ongoing

security

concerns.

Despite

these

difficulties,

the

Commission has continued its methodical approach in assisting the Lebanese
authorities to solve the cases, being guided exclusively by the facts and the evidence
and exploring all investigative leads. 32
16) In the last four months, the Commission witnessed a deteriorating security
environment. A number of attacks targeted members of the Lebanese security
forces and the international community. The political and economic conditions in
the country have also led to a number of street demonstrations that resulted in
violent clashes and shootings. 33
17) The Commission has accelerated the pace of its operations. Since it last reported, it
has more than doubled the number of requests for assistance sent to Lebanon and
other States, from 123 to 256.34 The Merhi Defence agreed to this fact. 35
18) First, the Commission has faced difficulties in obtaining potentially sensitive
information for investigative purposes. The Commission also frequently sends
formal requests for assistance for specific information to Member States. The
Commission is mindful of the burden imposed on States in responding to such
requests. While the vast majority of requests are responded to in a timely and
comprehensive manner, the Commission notes that late or incomplete responses
slow progress in the investigation. 36 The Merhi Defence also agreed to this fact. 37

32
33
34
35
36
37

Sabra Defence – Prosecution agreements, no. (xv); Tenth UNIIIC report, p. 3, para. 3.
Sabra Defence – Prosecution agreements, no. (xvi); Tenth UNIIIC report, pp 3-4, para. 8.
Sabra Defence – Prosecution agreements, no. (xvii); Tenth UNIIIC report, p. 4, para. 13.
Merhi Defence – Prosecution agreements, no. (vi).
Sabra Defence – Prosecution agreements, no. (xviii); Eleventh UNIIIC report, p. 5, paras 22-23.
Merhi Defence – Prosecution agreements, no. (vii).
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3.

Agreements as to evidence between the Prosecution and the Ayyash
and Sabra Defence pertaining to the participating victims

5.

Below are the agreements as to evidence on 53 sets of facts pertaining mostly to the

participating victims. The Prosecution and the Ayyash and Sabra Defence agreed to these facts: 38
1) V001 is Robert Aoun, born on 26 March 1967 in Thoum, Batroun District,
Lebanon. V001 is the brother of the deceased Joseph Aoun. V001 identified his
brother’s body at the Al Makassed Hospital on 14 February 2005. Joseph Aoun was
born on 12 November 1955. He died in the explosion of 14 February 2005. His
body was crushed and disfigured due to the explosion. 39
2) V002 is Ghina Mneimneh Ghalayini, born on 25 February 1954 in Beirut, Lebanon.
She is the widow of Abdul Hamid Ghalayini and mother of V003 and V004. Abdul
Hamid Ghalayini was born on 4 November 1946 in Beirut, Lebanon. He died on 14
February 2005, due to the explosion. 40
3) V003 is Rana Ghalayini, born on 1 October 1980 in Beirut, Lebanon. She is the
daughter of Abdul Hamid Ghalayini and V002. 41
4) V004 is Lama Ghalayini, born on 5 May 1978 in Beirut, Lebanon. She is the
daughter of Abdul Hamid Ghalayini and V002. V002-E008 is a press clipping titled
‘A sit-in at the Crime Scene Urging Officials to Remove the rubble off of
Ghalayini’. V003 and V004 are depicted in the press clipping. The body of Abdul
Hamid Ghalayini was found on 2 March 2005. One of his feet was uncovered
around 20-30 centimetres under the rubble and his body was discovered upon
removal of the rubble. His left leg was totally decomposed, but his facial features
were recognisable. A Nokia mobile was found near his body, it was charred. Abdul
Hamid’s body was taken to the American University of Beirut Medical Center.
Abdul Hamid’s head was charred and his body was inflated and decomposed. Some

38

Decision on agreed facts (participating victims) (Ayyash and Sabra), para. 10, disposition, annex A (corrected
version).
39
Victims agreed facts, V001.
40
Victims agreed facts, V002.
41
Victims agreed facts, V003.
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of the bones were broken. V004 was diagnosed with and treated for depression and
PTSD.42
5) V008 is Raymond Abou-Chaaya, born on 12 June 1971 in Zahle, Lebanon. Due to
the 14 February 2005 explosion, V008 sustained scratches, damage to his left
eardrum and neck and lower back pain. V008-E014 is an orthopaedic and
traumatological surgery report. It provides that Dr Nemeh Mallah examined V008
and noted that V008 suffered from pain in both ears and several bruises on his body
due to a powerful explosion. 43
6) V009 is Maria Al-Kasti, born on 11 January 1966 in Beirut, Lebanon. V009-E002
is a discharge summary from the American University of Beirut Medical Centre. It
shows that V009 was admitted on 14 February 2005. V009 was discharged on 17
February 2005. V009 underwent two CT scans of her brain on 15 February 2005.
The final diagnosis was 1) head trauma; 2) right frontal concussion; and 3) right
frontal small subdural and subarachnoid hematoma. V009-E004 is an American
University of Beirut Medical Centre Neurosurgery Note which provided that V009
needs one month of rest at home, starting 17 February 2005. V009-E005 is an
American University of Beirut Medical Centre sick leave note for V009, from 2
March to 3 April 2005, due to her head injury. V009-E006 is a forensic report. It
provides that the proximity of the haemorrhage to the frontal lobe where the
olfactory nerve is located has resulted in a lesion, which is often concurrent with
the loss of the sense of taste. After almost one year since her injury, this lesion
seems to have become definitive and permanent at a percentage of ten. 44
7) V010 is Sanaa El Sheikh, born on 18 May 1956 in Beirut, Lebanon. V010 was
admitted to the emergency unit at the American University of Beirut Medical
Centre on 14 February 2005. Due to the explosion, she suffered from laceration on
her scalp, face bruises and hypotension. She received 25 sutures on the laceration. 45
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43
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8) On 14 February 2005, V012 was a bodyguard to the former Prime Minister Rafik
Hariri and was injured due to the explosion. He was admitted to a hospital on 14
February 2005 and was discharged the next day. He was diagnosed with head
trauma, severe headache and loss of consciousness. V012-E002 is a neurology
report. V012 was diagnosed with vertigo and headaches in 2005 and 2006, due to
the explosion of 14 February 2005. V012-E003 is a neurology report dated 21
November 2011. It states that V012 had dystychiphobia and was treated with
Lecital 20 mg and Concor 5. This was a permanent treatment and V012 suffers
from PTSD due to the 14 February 2005 explosion. 46
9) On 14 February 2005, V013 was injured due to the explosion. 1V00003 is a medical
centre discharge summary. V013 was admitted to hospital on 14 February 2005 due
to the explosion. He underwent two CT scans and an X-ray scan. The X-ray scan
showed that he suffered from a radial head fracture with scapholunate dissociation,
shrapnel in his right forearm (at the distal interphalangeal joint of the fifth finger
with a fracture of the distal aspect of the middle phalanx). He was prescribed Keflex
500 mg, Di-Antalvic, Fucidin and artificial tears. He was discharged a day later;
V013-E002 is another discharge summary. V013 was admitted to hospital on 3 June
2005 and was discharged on the same day. He was treated for his inability to extend
his left distal phalanx of his little finger. 1V00005 is a neurosurgeon report dated
21 November 2011. It shows that V013 was being treated for nervous system
energy depletion, anxiety and depression. Since the 14 February 2005 explosion,
he was permanently treated with Cipralex 10 mg. V013 suffers from PTSD due to
the 14 February 2005 explosion. 47
10) V014 is Wissam Naji, born on 1 January 1971 in Zahle, Lebanon. Due to the
explosion of 14 February 2005, V014 was injured and was admitted to the
emergency unit at the American University of Beirut Medical Center at 15:34,
where he received treatment. He was discharged at 16:30. 48

46
47
48

Victims agreed facts, V012. There were some additional agreed facts that are confidential.
Victims agreed facts, V013. There were some additional agreed facts that are confidential.
Victims agreed facts, V014.

Case No. STL-11-01/T/TC

2624 of 2642

18 August 2020

R334610

PUBLIC
STL-11-01/T/TC
F3839/A05/20200818/R331945-R334626/EN/dm

11) V016 was injured due to the 14 February 2005 explosion in Beirut. On 15 February
2005, V016 was medically examined. Due to the explosion, he suffered from severe
headaches, stress, incoherence and severe bruises all over his body. On 10 April
2005, V016 was treated by a urologist. According to the report, since the 14
February 2005 explosion, V016 suffered from insomnia, became edgy and could
not tolerate loud noises around him. He also suffered from urinary incontinence and
sexual debility due to the explosion. On 25 July 2011, V016 was treated by a
urologist. V016 suffered from a state of insomnia and has been hearing sounds of
explosions while sleeping since the 14 February 2005 explosion. He also suffered
from urinary incontinence and sexual debility due to the explosion. On 29 April
2005, V016 was examined and was diagnosed with spastic colon. He was treated.
On 24 June 2005, V016 was examined at a neurophysiology clinic. He was
diagnosed with a serious state of stress accompanied by depression and panic
attacks for more than four months. Furthermore, he suffered from severe
psychological disorder symptoms due to his presence at the explosion site on 14
February 2005. The doctor suggested a follow-up and antidepressant treatment for
at least a year. On 25 July 2010, V016 was examined at a neurophysiology clinic.
He was diagnosed with PTSD. The doctor advised that V016 needs medication and
physiological treatment.49
12) V018 is Rachid Hammoud, born on 23 July 1963 in El-Mghayrieh, Lebanon. On
14 February 2005, he was a paramedic for Mr Rafik Hariri and was travelling with
the convoy and was injured due to the explosion. V018-E011 is a photo of V018
after the explosion. It shows V018’s face, hands and shirt covered in blood. V018
was admitted to the American University of Beirut Medical Center on 14 February
2005 due to injuries sustained from the explosion. His attending physician was Dr
Rachid Haidar. V018 lost consciousness and suffered from forearm burns and
multiple lacerations over his cheek and left thigh. In addition, he had a fracture in
his left leg, second degree burn on his right leg and the vision in his right eye was
blurry. A CT scan of V018’s brain and skull showed that there was a nasal septal

49

Victims agreed facts, V016. There were some additional agreed facts that are confidential.
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deviation to the right, foreign bodies noted at the level of soft tissue of the right
external ear and in the subcutaneous tissues of the head. There was also diffuse
subcutaneous soft tissue swelling, mainly in the right anterior aspect of the neck.
V018 was discharged on 8 March 2005. V018 sought medical assistance at the
American University of Beirut Medical Center on 9 March 2005. Dr Rachid Haidar
reported that V018 was injured in the 14 February 2005 explosion and sustained
fractures and burns. He also reported that V018 will need rest for at least two
months from the explosion. V018 sought medical assistance at the American
University of Beirut Medical Center on 4 April 2005. Dr Rachid Haidar reported
that V018 continues to need rest from 18 April to 20 May 2005 because of his
fractures and burns. V018 sought medical assistance at the American University of
Beirut Medical Center on 20 May 2005. Dr Rachid Haidar reported that V018
continues to need rest for two weeks starting 23 May 2005 because of his fractures.
V018 suffers from PTSD due to the 14 February 2005 explosion. 50
13) V019 is Nabih Mhanna, born on 28 February 1957 in El-Damour, Lebanon. V019
worked as a driver on 14 February 2005. At the time of the explosion, he was in
front of the HSBC Bank (Ain Al-Mreisseh branch). V019 was admitted to the
emergency unit at the American University of Beirut Medical Center on 14
February 2005, at 15:00. His attending physician was Dr Jamali Faek / Dr Karam
Salim Karam. Due to the explosion, he suffered from lacerations on his right hand.
He was discharged at 16:00. Due to the explosion, V019 was absent from work for
around one week. During this period, his daily activities were affected. 51
14) V023 is Saada Hachem Abu Rjeily, born in 1925 in Ain-El-Hor, Lebanon. She is
the mother of the deceased Zahi Abou Rjeily and V024. Zahi Abou Rjeily was born
on 1 October 1959 in Al Debbieh, Lebanon. He died on 15 February 2005, caused
by the blockage of the respiratory tract as a result of the heavy accumulation of
debris from the explosion of 14 February 2005. 52

50
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Victims agreed facts, V018.
Victims agreed facts, V019.
Victims agreed facts, V023.

Case No. STL-11-01/T/TC

2626 of 2642

18 August 2020

R334612

PUBLIC
STL-11-01/T/TC
F3839/A05/20200818/R331945-R334626/EN/dm

15) V024 is Nazih Abu Rjeily, born on 5 November 1950 in Binwaiti, Lebanon. He is
the brother of the deceased Zahi Abou Rjeily. 53
16) V029 is Mahmoud Wazzan, born 3 June 1962 in Beirut, Lebanon. V029 is the
owner of Poly Service, a company that offers cleaning services. In February 2005,
V029 was the tenant of no. 115, located on the first ground floor of the north block
of the STARCO Complex in Beirut. V029 had to vacate the abovementioned
premise due to damage caused as a result of the 14 February 2005 explosion. 54
17) V030-E020 contains two photographs of V030 and the injuries he sustained due to
the 14 February 2005 explosion. V030-E035 contains four photographs of V030’s
office interior and exterior after the 14 February 2005 explosion. The following
documents show the value of some of the items that were damaged at V030’s office,
due to the 14 February 2005 explosion: V030-E047 shows that on 27 February
1999, V030 purchased a machine that amounted to LBP 7,930,000.00. V030-E037
shows that on 5 April 1999, V030 purchased office equipment which amounted to
EUR 1,963.54. V030-E042 and V030-E044 show that on 28 December 2001, V030
purchased office equipment (including a scanner) which amounted to USD
8,180.00. V030-E036 shows that on 1 February 2005, V030 purchased office
equipment which amounted to USD 1,067.00. The following documents show
some of the items and equipment that V030 had to purchase for his office due to
the damage of the 14 February 2005 explosion: V030-E038 shows that V030
purchased an IBM laptop on 14 July 2005 which amounted to USD 4,970.00; V030E040 shows an offer dated 27 April 2005, for a new plotter which amounted to
USD 8,800.00; V030-E045 shows a quotation dated 16 May 2005, for a printer that
amounted to USD 1,320.00; V030-E046 shows a quotation dated 16 May 2005, for
a scanner that amounted to USD 7,700.00; and V030-E048 shows that V030
purchased a machine on 16 November 2005 which amounted to USD 6,000.00;
V030-E039 contains photographs of computers that were damaged due to the
14 February 2005 explosion. V030-E043 contains one photograph of a damaged

53
54

Victims agreed facts, V024.
Victims agreed facts, V029.
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scanner; V030-E049 contains two photographs of a damaged office machine; and
V030-E052 contains photographs of damaged machines and equipment. Since the
February 2005 explosion, V030 had marital problems with his wife. He consulted
with a psychologist, in September 2010 and 2011. According to the psychologist,
[t]he psychoanalytical sessions revealed several symptoms associated with posttraumatic stress; emotional block, with a sense of detachment from the family circle
in general and the spouse in particular, avoidance of emotions, insomnia with
disturbed sleep, hypervigilance, flashbacks of the bodies of his dead colleagues
which he had to pick up himself, a sense of no future and a strong sense of
insecurity. The psychologist reported that these symptoms stemmed from the
feeling of being in a threatening situation as V030 lost his friends in the explosion,
his savings and his security. V030 received a cheque from the Lebanese Higher
Relief Commission.55
18) V031 is Liliane Khallouf, born on 30 June 1967 in Chiah, Lebanon. Due to the
explosion of 14 February 2005, V031 was admitted to the St Georges Hospital. She
suffered from head, facial and nose trauma because she fell flat on her face. Her
nasal bone was fractured. She underwent an operation at the hospital on 16
February 2005. The discharge summary stated that V031 will need further
operations in the future. V031-E009 is a St Georges Hospital medical note which
provided that V031 required sick leave for 12 days, starting from 17 February 2005.
V031-E003 is an otorhinolaryngology note dated 7 February 2006. The note
provided that V031 suffered from a septal deviation and must be operated in order
to correct the nasal obstruction. These are some of the documents showing the
amount V031 spent on hospital fees and medication due to the injuries suffered as
a result of the 14 February 2005 explosion: V031-E005 is an invoice issued by
Pharmacie Suzanne on 21 February 2005 which amounted to LBP 202,852; V031E006 is a medical prescription for V031, issued on 21 February. This amount is
included in V031-E005. V031-E008 is a receipt voucher issued by the St Georges

55

Victims agreed facts, V030. There were some additional agreed facts that are confidential.

Case No. STL-11-01/T/TC

2628 of 2642

18 August 2020

R334614

PUBLIC
STL-11-01/T/TC
F3839/A05/20200818/R331945-R334626/EN/dm

Hospital on 17 February 2005. It indicates that V031 had paid a total of LBP 82,000
to the hospital.56
19) Due to the explosion, V033 was injured. V033-E002 is a report by an angiologistcardiologist, dated 22 November 2011. V033 had been undergoing treatment for
thrombosis and thrombophlebitis in both his legs since 21 February 2005. V033
suffers from PTSD due to the 14 February 2005 explosion. 57
20) V034 is Mehi Eldin Meneimneh, born on 19 April 1977 in Beirut, Lebanon. On
14 February 2005, V034 was an ISF officer and was part of the Hariri convoy. Due
to the explosion, V034 was injured. V034 suffers from PTSD due to the 14
February 2005 explosion. 58
21) Due to the 14 February 2005 explosion, V035 was injured and admitted to a medical
centre. He suffered from a head trauma as the ceiling fell on him at the Phoenicia
Hotel as a result of the explosion. V035 was hallucinating and unresponsive to
commands and to stimuli and was ‘moving his neck in a crazy manner’. At the
emergency room, he regained his normal consciousness and started moving his left
upper extremity and then his right upper extremity distally and minimally. He was
unable to move his lower extremities. Furthermore, V035 was complaining of
severe pain in his lower extremities when minimal pressure was applied. V035 also
suffered from neck pain. He was discharged on 15 February 2005. 59
22) V040 is Abdel-Qader Darwiche, born on 8 July 1987 in Beirut, Lebanon. He is the
brother of the deceased Mohammed Darwiche and the son of V044 and V057.
1V00001 is a Rafik Hariri University Hospital medical report dated 24 October
2011. It provides that V040 had been suffering from chronic functional dyspepsia
with epigastric pain and had been receiving treatment for five years. Mohammed
Darwiche was born on 1 August 1981 in Beirut, Lebanon. Mohammed Darwiche
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was Rafik Hariri’s bodyguard and was part of the Hariri convoy on 14 February
2005 and died as a result of the explosion. His body was entirely charred. 60
23) V041 is Nivine Darwiche, born on 14 March 1978 in Beirut, Lebanon. She is the
sister of the deceased Mohammed Darwiche and the daughter of V044 and V057. 61
24) V043 is Hana Diab El-Arab, born on 10 August 1940 in Beirut, Lebanon. V043 is
the widow of the deceased Yahya El-Arab. Since her husband’s death, V043 suffers
from severe depression. V043-E003 shows that V043 still suffered from and was
being treated for depression as of 26 October 2011. Yahya El-Arab was born on 22
November 1943 in Beirut, Lebanon. On 14 February 2005, he was Rafik Hariri’s
personal bodyguard and was part of the Hariri convoy. Yahya El-Arab died due to
the impact of the 14 February 2005 explosion. 62
25) V044 is Saadeddine Darwiche, born on 20 March 1951 in Beirut, Lebanon. He is
the father of the deceased Mohammed Darwiche. 63
26) V045 is Clemence Tarraf, born on 10 December 1981 in Beirut. She is the sister of
the deceased Ziad Tarraf and of V046. Ziad Tarraf was born on 11 June 1972 in
Beirut, Lebanon. On 14 February 2005, he was Rafik Hariri’s personal bodyguard
and was part of the Hariri convoy. Ziad Tarraf died due to the impact of the 14
February 2005 explosion. 64
27) V046 is Mamdouh Tarraf, born on 15 April 1975 in Beirut. V046 is the brother of
the deceased Ziad Tarraf and V045. V046 identified the body of the deceased at the
American University of Beirut Medical Centre. 65
28) Bakiza Nasser was born on 25 May 1963 in Beirut. She was the sister of the
deceased Talal Nasser and the daughter of V053. She passed away on 17 February
2017. She was participating victim V048. Talal Nasser was born on 2 July 1961 in

60
61
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63
64
65
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Beirut, Lebanon. On 14 February 2005, he was Rafik Hariri’s personal bodyguard
and was part of the Hariri convoy. Talal Nasser died due to the impact of the 14
February 2005 explosion. 66
29) V049 is Kamal Nasser, born on 27 September 1959 in Beirut, Lebanon. He is the
brother of the deceased Talal Nasser and the son of V053. 67
30) V050 is Bilal Nasser, born on 21 January 1968 in Beirut, Lebanon. He is the brother
of the deceased Talal Nasser and the son of V053. 68
31) V052 is Roula Nasser, born on 9 April 1966 in Beirut, Lebanon. She is the sister of
the deceased Talal Nasser and the daughter of V053.69
32) V053 is Siham Harb, born on 5 August 1941 in Beirut, Lebanon. She is the mother
of the deceased Talal Nasser. V053-E002 is a medical document dated 27 October
2011, issued by neurologist Dr Abdul Rahman Shatila. The document provides that
V053 suffered from and was being treated for chronic depression. 70
33) V054 is Sarah Nasser, born on 7 February 1998 in Beirut, Lebanon. She is the
daughter of the deceased Talal Nasser and V056.71 V055 is Lynn Nasser, born on
20 April 2000 in Beirut, Lebanon. She is the daughter of the deceased Talal Nasser
and V056. On 8 March 2005, V056 was appointed the legal guardian of V054 and
V055.72
34) V056 is Ihsan Fayed, born on 30 April 1975 in Beirut, Lebanon. She is the widow
of the deceased Talal Nasser. V056-E004 is a medical document dated 27 October
2011, issued by neurologist Dr Abdul Rahman Shatila. The document provides that
V056 suffered from and had been treated for chronic depression for several years. 73
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35) V057 is Sahar Kalaoui, born on 1 September 1959 in Damascus, Syria. She is the
mother of the deceased Mohammed Darwiche. 74
36) V058-E002 is a medical note issued by a cardiologist. It provides that V058
suffered from and received permanent treatment for high blood pressure. 75
37) V059 is Saadeddine Hariri, born on 18 April 1970 in Riyadh, Saudi Arabia. He is
the son of Rafik Hariri. Rafik Hariri was born on 1 November 1944 in Sidon,
Lebanon. Rafik Hariri died due to the impact of the 14 February 2005 explosion. 76
38) V062 is Yasma Fuleihan, born on 5 July 1966 in Kuwait. She is the widow of the
deceased Basil Fuleihan. Basil Fuleihan was born on 10 September 1962 in Beirut,
Lebanon. On 14 February 2005, Basil Fuleihan was seated next to Rafik Hariri
when the explosion happened. He was admitted to the American University of
Beirut Medical Center. Then, he was transferred and admitted to the Percy Hospital
in Paris at 03:15 on 15 February. Basil suffered from deep and severe burns,
including third degree burns to the face with disfigurement. His eyelids were
everted and his tongue was protruding. There was no bleeding when incisions were
made to both hands, and his urine was red. According to the medical report
60013544-60013560, Mr Fuleihan suffered serious burns on more than 95 per cent
of his body, in addition to very deep injuries to the hands and face. He was
hospitalised from 14 February to 18 April 2005. Despite various surgeries,
treatments and constant care, Mr Fuleihan succumbed to his injuries on 18 April
2005.77
39) V063 is Bassam Osman, born on 15 June 1983 in Majdala, Lebanon. V063, V066,
V067, V068, V069, V070 are siblings of the deceased Haitham Osman. They are
the children of V071 and V072. Haitham Osman was born on 28 September 1975
in Majdala, Lebanon. On 14 February 2005, Haitham was riding on his motorbike
near the St Georges Hotel when the explosion took place. Haitham was admitted to
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the American University of Beirut Medical Center, where he succumbed to the
injuries suffered as a result of the explosion. 78
40) V066 is Abdo Osman, born on 14 March 1970 in Ablah, Lebanon. 79
41) V067 is Laura Osman, born on 7 January 1985 in Aayat, Lebanon. 80
42) V068 is Hicham Osman, born on 31 January 1978 in Machha, Lebanon. 81
43) V069 is Mohammed Osman, born on 26 April 1972 in Ablah, Lebanon. 82
44) V070 is Kamal Osman, born on 2 July 1973 in Ablah, Lebanon. 83
45) V071 is Ghazia Houri, born in 1946 in Baalbek, Lebanon. 84
46) V072 is Khaled Osman, born on 2 July 1942 in Majdala, Lebanon. 85
47) V073-E009 is a medical note dated 9 July 2007. It shows that V073 suffered from
stable angina.86
48) V080 is Rabih Nohra, born on 30 April 1977 in Tannourine El-Tahta, Lebanon. As
the medical report dated 26 February 2014 provides, due to the 14 February 2005
explosion, V080 suffered from injuries on his face and around his eye. In addition,
the explosion also left permanent scars on his face.87
49) V081 is Rima Ghalayini, born on 14 March 1964 in Beirut, Lebanon. She is the
sister of the deceased Mohammed Riad Ghalayini. Mohammed Riad Ghalayini was
born on 1 January 1975 in Beirut, Lebanon. He died on 14 February 2005 due to
the explosion that caused severe burns to his body. 88
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50) V082 is Zeina Chehade Tarraf, born on 12 November 1983 in Beirut, Lebanon. She
is the widow of the deceased Ziad Tarraf. 89
51) V084 is Omar Tarraf, born on 7 January 2001 in Bassum, Germany. 90
52) V085 is Fatme El Bahi, born in 1935 in Beirut, Lebanon. She is the mother of the
deceased Mohammed Riad Ghalayini. 91
53) V086 is Dina Ghalayini, born on 9 March 1961 in Beirut, Lebanon. She is the sister
of the deceased Mohammed Riad Ghalayini.92
6.

There were also a number of agreements as to evidence on facts relating to victims who

were granted protective measures under Rule 133 (A).

4.
7.

Facts of common knowledge the subject of judicial notice

During the trial, the Sabra Defence asked the Trial Chamber to take judicial notice of the

entirety of Mr Peter FitzGerald’s UN fact-finding report and eleven UNIIIC reports to the UN
Security Council.93 In examining the application the Trial Chamber noted that:
Many of the “facts” proposed by the motion relate to matters highly contested between the
Parties that are central to the Trial Chamber’s determination of the charges against the
individual Accused. These include the cause of the blast on 14 February 2005, the alleged
role of Mr Ahmad Abu Adass in the attack, the content of UNIIIC interviews with
witnesses, the role of Syrian intelligence in Lebanon at the time and, possibly in Mr Hariri’s
death, the role of others the UNIIIC suspected may have been involved in planning and
carrying out the attack, and the general conclusions—between 2005 and 2008—of the two
commissions as to the progress of their investigations, and responsibility for the explosion.
The reports even reached conclusions as to culpability.
Taking judicial notice of such contested facts—or the entirety of the reports of these two
fact-finding missions—would be absurd. The Trial Chamber is holding a trial to determine
whether Accused persons are guilty as charged in the consolidated indictment; it is not
89
90
91
92
93

Victims agreed facts, V082.
Victims agreed facts, V084.
Victims agreed facts, V085.
Victims agreed facts, V086.
Decision on taking judicial notice, para. 3.
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reviewing fact-finding reports or conducting a general inquiry. The trial features numerous
disputed issues, upon some of which the UNIIIC reached its own conclusions. The
conclusions of these fact-finding reports cannot usurp the Trial Chamber’s own judicial
fact-finding function, which necessarily precedes its verdict of guilt or an acquittal. These
sorts of matters are, indisputably, not capable of being “facts of common knowledge”. 94

8.

After carefully examining the twelve reports, the Trial Chamber took judicial notice of the

following nine sets of facts of common knowledge, extracted the FitzGerald report and the first
and seventh UNIIIC reports:
1) On 14 February 2005, an explosion in downtown Beirut killed a number of persons
among them the former Prime Minister Rafik Hariri. The United Nations SecretaryGeneral dispatched a fact-finding mission to Beirut to inquire into the causes, the
circumstances and the consequences of this assassination. Following its arrival in
Beirut on 25 February, the mission met with a large number of Lebanese officials
and representatives of different political groups, performed a thorough review of
the Lebanese investigation and legal proceedings, examined the crime scene and
the evidence collected by the local police, collected and analysed samples from the
crime scene, and interviewed some witnesses in relation to the crime. 95
2) The Syrian Arab Republic had maintained a military presence in Lebanon since
May 1976 with the consent of the Lebanese Government. It also exerted political
influence in Lebanese affairs, an influence that has significantly increased since
1990 and was sanctioned in 1991 by a treaty of ‘Brotherhood, Cooperation and
Coordination’. 96
3) Mr Lahoud’s term in office should have ended in 2004, with no possibility of
renewal according to the Constitution.97

94

Decision on taking judicial notice, paras 23-24.
Decision on taking judicial notice, fact 1, para. 28, disposition, table A, Fact-finding mission report, p. 2, executive
summary.
96
Decision on taking judicial notice, fact 2, para. 28, disposition, table A; Fact-finding mission report, p. 5, para. 6,
see also T. 17 November 2014, p. 34 (exhibit P306).
97
Decision on taking judicial notice, fact 3, para. 28, disposition, table A; Fact-finding mission report, p. 5, para. 8,
see also T. 17 November 2014, p. 33 (exhibit P305).
95
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4) On 2 September 2004, the Security Council had adopted its resolution 1559 (2004),
which, among other provisions, called upon ‘all remaining foreign forces to
withdraw from Lebanon’ and declared ‘its support for a free and fair electoral
process in Lebanon’s upcoming presidential elections conducted according to
Lebanese constitutional rules devised without foreign interference or influence’. 98
5) The Security Council, by its resolution 1595 (2005) of 7 April 2005, decided to
establish an International Independent Investigation Commission based in Lebanon
to assist the Lebanese authorities in their investigation of all aspects of the terrorist
attack which took place on 14 February 2005 in Beirut that killed former Lebanese
Prime Minister Rafik Hariri and others, including to help identify its perpetrators,
sponsors, organizers and accomplices. The Secretary-General notified the Council
that the Commission began its full operations with effect from 16 June 2005. The
Commission was granted an extension to the initial period of investigation
mandated by the Council, until 26 October 2005. During the course of its
investigation, the Commission received extensive support from the Government of
Lebanon and benefited from expert inputs from a number of national and
international entities.99
6) The Syrian Arab Republic has long had a powerful influence in Lebanon. During
the Ottoman Empire, the area that became Lebanon was part of an overall
administrative territory governed from Damascus. When the countries were
established in the aftermath of the First World War, Lebanon was created from what
many Arab nationalists considered to be rightfully part of Syria. Indeed, since the
countries became independent, they have never had formal diplomatic relations. 100
7) Syrian troops were invited into Lebanon by Lebanese President Suleiman Franjieh
in May 1976 in the early stages of the latter’s civil war. In the Taif Agreement,
reached among members of the Lebanese Parliament, that ended the civil war in

98

Decision on taking judicial notice, fact 4, para. 28, disposition, table A; Fact-finding mission report, p. 6, para. 11,
see also T. 19 November 2014, pp 45-47.
99
Decision on taking judicial notice, fact 5, para. 28, disposition, table A, First UNIIIC report, p. 5, summary.
100
Decision on taking judicial notice, fact 6, para. 28, disposition, table A, First UNIIIC report, p. 14, para. 23.
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1989, inter alia, Lebanon thanked the Syrian Arab Republic for its assistance in
deploying its forces in Lebanon. A provision of the agreement called for Lebanon
and the Syrian Arab Republic to determine jointly the future redeployment of those
forces. A later agreement reached between the two countries in May 1991 regarding
cooperation restated that provision. Syrian forces withdrew in May 2005 in
compliance with Security Council resolution 1559 (2004). 101
8) On 14 February 2005, General Ali Al-Hajj was the Head of the Internal Security
Forces (ISF). He was promoted to the post in November 2004. 102
9) Negotiations unfolded during that period between Hariri and other individuals,
including potential candidates, and intense interest was focused upon the draft
electoral law, including the drawing of electoral district boundaries in Lebanon and,
in particular, in Beirut.103
9.

The Trial Chamber also took judicial notice of the following enactment of the United States

Congress, namely:
10) The Syria Accountability and Lebanese Sovereignty Restoration Act of 2003 is an
enactment of the Congress of the United States of America. 104

101

Decision on taking judicial notice, fact 7, para. 28, disposition, table A, First UNIIIC report, pp 14-15, para. 24,
see also T. 17 November 2014, p. 21 (exhibit P304).
102
Decision on taking judicial notice, fact 8, para. 28, disposition, table A, First UNIIIC report, p. 24, para. 51.
103
Decision on taking judicial notice, fact 9, para. 28, disposition, table A, Seventh UNIIIC report, p. 12, para. 58.
104
Decision on taking judicial notice (Syria Accountability and Lebanese Sovereignty Restoration Act of 2003), re
exhibit P307. This fact was admitted for the limited purpose of showing the position taken by the United States towards
Syria and to add context to the allegation that Mr Rafik Hariri had aligned himself with the United States of American
in 2003, which may provide some background evidence.
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ANNEX F: Analysis regarding Yellow 669

Start
time

End
time

Mobile

Call
/
SMS

Start cell

End cell

11:34:23

11:35:16

165

Call

Shamaa_A

-

11:40:06

11:40:15

669

Call

-

HAOUCH2

10:59:45

11:00:28

165

Call

Sfeir_A

-

10:59:48

11:01:20

669

Call

MIKAEL2

MIKAEL2

10:59:48

11:01:20

669

Call

MIKAEL2

MIKAEL2

11:06:44

11:07:13

165

Call

BLF_B

-

11:02:07

11:02:28

165

Call

Sfeir_B

-

11:04:48

11:06:28

669

Call

BRAJNE2

RADOUF1

11:04:48

11:06:28

669

Call

BRAJNE2

RADOUF1

11:10:21

11:10:59

165

Call

Hai Kneisse_B

-

11:10:21

11:10:59

165

Call

Hai Kneisse_B

-

11:14:37

11:15:28

669

Call

-

CBOURJ1

15:48:27

15:49:15

165

Call

Marjaoun_C

-

15:49:20

15:50:12

669

Call

-

DIB1

13:47:19

13:48:30

165

Call

Saki Hadath-II_C

-

13:49:49

13:50:10

669

Call

-

ROUEIS2

20:39:49

20:40:46

165

Call

Hazmiyeh-II_B

-

20:49:46

20:50:52

669

Call

SFEIR2

SFEIR2

10:56:00

11:56:40

165

Call

Markaba_A

-

10:59:37

11:00:17

669

Call

-

MHAIBI1

09:21:58

09:22:25

165

Call

Sfeir_B

-

09:24:44

09:25:33

669

Call

SFEIR2

HADATH1

09:33:03

09:33:27

669

Call

-

SFEIR2

09:33:35

09:33:58

165

Call

Hazmiyeh-II_B

-

17:46:48

17:47:25

165

Call

Saki Hadath_C

-

17:48:03

17:48:16

669

Call

SFEIR2

MIKAEL2

22:57:50

23:00:41

165

Call

Hazmiyeh-II_B

-

23:03:02

23:03:05

669

Call

HADATH1

SFEIR2

12:36:19

12:37:12

165

Call

Saki Hadath_C

-

12:37:35

12:39:52

669

Call

-

HARA2

14:17:45

14:23:19

165

Call

Sfeir_A

-

14:19:38

14:19:46

669

Call

SFEIR2

SFEIR2

14:23:25

14:25:03

669

Call

-

SFEIR2

14:23:51

14:25:20

165

Call

Sfeir_B

-

14:23:51

14:25:20

165

Call

Sfeir_B

-

14:27:22

14:27:43

669

Call

SFEIR3

SFEIR2

10:11:51

10:12:12

669

Call

BIRABD2

BIRABD2

10:12:56

10:13:53

165

Call

Bir Abed_A

-

10:15:22

10:15:35

165

Call

Haret Hreik_C

-

10:16:15

10:17:17

669

Call

OUZAI3

OUZAI1

20:32:05

20:33:13

165

Call

Mraijeh_A

-

20:35:39

20:37:42

669

Call

-

SFEIR2

16:59:52

17:00:16

669

Call

SFEIR3

SFEIR3

17:06:17

17:06:56

165

Call

Sfeir_A

-
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Relevant pair of cell sectors

Shortest known
time between cell
sector use

Shortest distance
between coverage
areas (metres)

-

Shamaa_A – HAOUCH2

00:05:52

Overlapping

11,823

Yes

Sfeir_A – MIKAEL2

00:00:03

Overlapping

934

-

MIKAEL2 – BLF_B

00:05:24

224

-

Sfeir_B – BRAJNE2

00:02:41

Overlapping

925

-

RADOUF1 – Hai Kneisse_B

00:03:53

Overlapping

1,327

-

Hai Kneisse_B – CBOURJ1

00:05:07

156

-

Marjaoun_C – DIB1

00:01:45

Overlapping

-

Saki Hadath-II_C – ROUEIS2

00:02:51

475

-

Hazmiyeh-II_B – SFEIR2

00:09:57

Overlapping

361

-

Markaba_A – MHAIBI1

00:04:17

Overlapping

8,330

-

Sfeir_B – SFEIR2

00:02:46

Overlapping

552

-

SFEIR2 – Hazmiyeh-II_B

00:00:08

Overlapping

361

-

Saki Hadath_C – SFEIR2

00:01:15

Overlapping

1,396

-

Hazmiyeh-II_B – HADATH1

00:05:12

Overlapping

1,719

-

Saki Hadath_C – HARA2

00:03:33

565

Yes

Sfeir_A – SFEIR2

00:01:53

Overlapping

552

Yes

Sfeir_B – SFEIR2

00:01:12

Overlapping

552

-

Sfeir_B – SFEIR3

00:03:31

Overlapping

552

-

BIRABD2 – Bir Abed_A

00:00:44

Overlapping

508

-

Haret Hreik_C – OUZAI3

00:00:53

Overlapping

1,639

-

Mraijeh_A – SFEIR2

00:05:37

347

SFEIR3 – Sfeir_A

00:06:01

Overlapping

-
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Longest distance
between coverage
areas (metres)

3,724

2,159

Average distance
between coverage
areas (metres)

1,974

1,158

Necessary speed of
travel (km/h) for
longest distance

21.93

13.57

Distance
between cell
towers

2,019

1,716

4,700

6,110

1,981

2,551

3,293

1,273

1,449

69.32

21.52

15.48

1,100

1,853

2,196
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08/02/2004

24

13/02/2004

25

17/02/2004

26

17/02/2004

27

17/02/2004

28

18/02/2004

29

20/02/2004

30

24/02/2004

31

25/02/2004

32

26/02/2004

33

26/02/2004

34

26/02/2004

35

26/02/2004

36

26/02/2004

37

26/02/2004

38

27/02/2004

39

02/03/2004

40

02/03/2004

41

03/03/2004

42

03/03/2004

43

10/03/2004

44

11/03/2004

45

11/03/2004

46

11/03/2004

47

11/03/2004
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Start
time

End
time

Mobile

Call
/
SMS

Start cell

End cell

14:20:47

14:21:35

669

Call

-

NABATI1

14:28:16

14:31:27

165

Call

Nabatieh_C

-

13:53:22

13:53:22

165

SMS

Barja_C

-

13:57:49

13:58:15

669

Call

-

KHALDE3

14:09:58

14:12:09

165

Call

Markaba_A

-

14:13:23

14:14:06

669

Call

-

MHAIBI1

16:43:00

16:43:28

165

Call

Naameh_B

-

16:43:51

16:49:29

669

Call

NAAMEH1

AIB3

22:38:07

22:38:49

669

Call

OZAIMB1

OZAIMB1

22:41:59

22:42:33

165

Call

Ouzai_B

-

16:15:16

16:18:10

165

Call

Karaknouh_B

-

16:23:31

16:23:44

669

Call

-

KSARA1

15:08:07

15:08:45

669

Call

-

BEITME2

15:15:03

15:15:41

165

Call

Louaize_C

-

11:08:26

11:09:31

669

Call

-

SFEIR3

11:12:52

11:15:06

165

Call

Sfeir_B

-

09:39:55

09:40:18

165

Call

Kfarsir_A

-

09:41:47

09:42:53

669

Call

JAWHAR3

JAWHAR3

10:42:59

10:43:24

669

Call

-

SFEIR2

10:51:24

10:51:58

165

Call

Haret Hreik-II_C

-

14:48:19

14:48:40

669

Call

NABICH3

NABICH3

14:52:47

14:52:47

165

SMS

Nabi Chiit_A

-

16:43:06

16:43:25

165

Call

Nabi Chiit_C

-

16:45:34

16:46:06

669

Call

NABICH3

NABICH3

17:27:19

17:28:04

669

Call

NABICH3

NABICH3

17:32:14

17:33:33

165

Call

Nabi Chiit_A

-

18:27:34

18:29:00

165

Call

Nabi Chiit_A

-

18:32:07

18:32:46

669

Call

NABICH3

NABICH3

19:32:02

19:32:21

165

Call

Zahle_A

-

19:33:42

19:34:08

669

Call

KARAK1

KARAK1

20:47:57

20:48:39

165

Call

Sfeir_A

-

20:55:37

20:55:51

669

Call

-

SFEIR2

14:50:57

14:51:50

165

Call

Sfeir_A

-

14:53:05

14:54:01

669

Call

BRASIL2

BRASIL2

19:51:41

19:53:09

165

Call

Saki Hadath_C

-

19:54:48

19:56:04

669

Call

BRAJNE2

BRAJNE2

11:05:19

11:06:17

669

Call

-

KFARSI1

11:10:44

11:11:01

165

Call

Khyam_C

-

11:58:01

11:59:34

669

Call

-

MHAIBI1

11:58:33

11:59:10

165

Call

Markaba_A

-

07:41:16

07:41:59

669

Call

HARA2

HARA2

07:48:35

07:49:05

165

Call

Hai Kneisse_B

-

18:22:47

18:23:20

165

Call

Haret Hreik_B

-

18:24:10

18:24:25

669

Call

ROUEIS3

ROUEIS3

20:46:58

20:47:51

165

Call

Hazmiyeh-II_B

-

20:47:46

20:48:08

669

Call

SFEIR2

SFEIR2

20:47:46

20:48:08

669

Call

SFEIR2

SFEIR2

20:54:19

20:55:10

165

Call

Hadath_C

-

23:45:56

23:46:20

669

Call

CBOURJ3

CBOURJ3

Case No. STL-11-01/T/TC

2639 of 2641

Overlap
in calls?

Relevant pair of cell sectors

Shortest known
time between cell
sector use

Shortest distance
between coverage
areas (metres)

-

NABATI1 – Nabatieh_C

00:06:41

Overlapping

-

Barja_C – KHALDE3

00:04:53

6,734

-

Markaba_A – MHAIBI1

00:04:08

Overlapping

-

Naameh_B – NAAMEH1

00:00:51

1,057

-

OZAIMB1 – Ouzai_B

00:03:10

Overlapping

532

-

Karaknouh_B – KSARA1

00:08:28

Insufficient cell sector coverage data for KSARA1

5,864

-

BEITME2 – Louaize_C

00:06:18

318

-

SFEIR3 – Sfeir_B

00:03:21

Overlapping

552

-

Kfarsir_A – JAWHAR3

00:01:52

Overlapping

4,674

-

SFEIR2 – Haret Hreik-II_C

00:08:00

1,332

-

NABICH3 – Nabi Chiit_A

00:04:07

Overlapping

1,913

-

Nabi Chiit_C – NABICH3

00:02:28

Insufficient cell sector coverage data for Nabi Chiit_C

1,913

-

NABICH3 – Nabi Chiit_A

00:04:10

Overlapping

1,913

-

Nabi Chiit_A – NABICH3

00:04:33

Overlapping

1,913

-

Zahle_A – KARAK1

00:01:40

Overlapping

1,940

-

Sfeir_A – SFEIR2

00:07:54

Overlapping

552

-

Sfeir_A – BRASIL2

00:02:08

158

-

Saki Hadath_C – BRAJNE2

00:03:07

Overlapping

629

-

KFARSI1 – Khyam_C

00:04:27

Overlapping

20,232

Yes

Markaba_A – MHAIBI1

00:01:01

Overlapping

8,330

-

HARA2 – Hai Kneisse_B

00:06:36

39

-

Haret Hreik_B – ROUEIS3

00:01:23

Overlapping

781

Yes

Hazmiyeh-II_B – SFEIR2

00:00:48

Overlapping

361

-

SFEIR2 – Hadath_C

00:06:11

Overlapping

1,188

-

CBOURJ3 – Airport_A

00:01:21

Overlapping

1,750

18 August 2020

Longest distance
between coverage
areas (metres)

Average distance
between coverage
areas (metres)

Necessary speed of
travel (km/h) for
longest distance

Distance
between cell
towers
922

16,985

11,860

145.71

16,477

8,330

20,487

13,786

4,932

5,764

1,357

10,772

7,052

3,132

2,961

698

760.38

67.16

23,49

83.28

6.35

912

3,537

2,024

1,454

594

R334625

PUBLIC

No.

Date

48

11/03/2004

49

12/03/2004

50

13/03/2004

51

13/03/2004

52

15/03/2004

53

22/03/2004

54

22/03/2004

55

22/03/2004

56

23/03/2004

57

26/03/2004

58

27/03/2004

59

27/03/2004

60

30/03/2004

61

30/03/2004

62

30/03/2004

63

30/03/2004

64

31/03/2004

65

01/04/2004

66

02/04/2004

67

02/04/2004

68

02/04/2004

69

03/04/2004

70

03/04/2004

STL-11-01/T/TC
F3839/A06/20200818/R331945-R334626/EN/dm

Start
time

End
time

Mobile

Call
/
SMS

Start cell

End cell

23:47:41

23:48:54

165

Call

Airport_A

-

23:47:41

23:48:54

165

Call

Airport_A

-

23:49:09

23:49:27

669

Call

GHADIR3

GHADIR3

13:22:30

13:23:09

669

Call

HAROUF2

HAROUF2

13:25:06

13:27:55

165

Call

Ansar_A

-

11:09:23

11:10:25

669

Call

HARA2

HARA2

11:14:21

11:14:22

165

Call

Haret Hreik_B

-

12:48:41

12:50:18

669

Call

SFEIR3

SFEIR3

12:57:08

12:57:23

165

Call

Sfeir_B

-

13:22:38

13:23:03

165

Call

Sfeir_B

-

13:24:35

13:24:55

669

Call

SFEIR2

SFEIR2

16:21:15

16:22:21

669

Call

-

SFEIR3

16:24:10

16:25:47

165

Call

Sfeir_A

-

16:24:10

16:25:47

165

Call

Sfeir_A

-

16:25:58

16:26:38

669

Call

SFEIR2

SFEIR2

16:25:58

16:26:38

669

Call

SFEIR2

SFEIR2

16:35:29

16:38:17

165

Call

Sfeir_B

-

18:43:40

18:43:54

669

Call

ROUEIS3

ROUEIS3

18:53:31

18:53:41

165

Call

Mar Mikhael_C

-

18:55:57

18:56:27

165

Call

Saki Hadath_C

-

19:04:02

19:05:43

669

Call

SFEIR2

SFEIR2

13:16:17

13:16:41

669

Call

MIKAEL2

MIKAEL2

13:22:51

13:23:03

165

Call

Hadath_C

-

17:19:01

17:19:39

165

Call

Nabatieh_C

-

17:26:03

17:27:15

669

Call

HAROUF3

HAROUF3

11:13:10

11:14:08

669

Call

MIKAEL3

MIKAEL3

11:14:38

11:15:31

165

Call

Haret Hreik_A

-

11:14:38

11:15:31

165

Call

Haret Hreik_A

-

11:16:13

11:16:46

669

Call

HARA2

HARA2

11:16:13

11:16:46

669

Call

HARA2

HARA2

11:17:07

11:17:31

165

Call

Mar Mikhael_C

-

13:04:03

13:05:30

165

Call

Saki Hadath_C

-

13:04:58

13:05:10

669

Call

SFEIR2

SFEIR2

21:17:46

21:19:09

165

Call

Haret Hreik-II_A

-

21:27:04

21:27:54

669

Call

HARA3

HARA3

18:34:33

18:35:04

165

Call

Mar Mikhael_C

-

18:39:08

18:40:03

669

Call

-

HARA2

09:23:41

09:24:52

669

Call

MIKAEL2

MIKAEL2

09:29:10

09:30:04

165

Call

BorjBrajneh-II_A

-

09:29:10

09:30:04

165

Call

BorjBrajneh-II_A

-

09:31:11

09:31:33

669

Call

MEA1

MEA1

09:34:14

09:35:44

669

Call

MATAR6

KHALDE1

09:43:18

09:43:45

165

Call

Barja_C

-

11:51:05

11:51:35

165

Call

Mar Mikhael_C

-

11:51:09

11:52:08

669

Call

MIKAEL3

MIKAEL3

13:01:47

13:02:07

165

Call

Borj Brajneh_A

-

13:02:28

13:02:53

669

Call

BIRABD3

BIRABD3

Case No. STL-11-01/T/TC

2640 of 2641

Overlap
in calls?

Relevant pair of cell sectors

Shortest known
time between cell
sector use

Shortest distance
between coverage
areas (metres)

-

Airport_A – GHADIR3

00:01:28

Overlapping

1,120

-

HAROUF2 – Ansar_A

00:01:57

Overlapping

8,533

-

HARA2 – Haret Hreik_B

00:03:56

Overlapping

88

-

SFEIR3 – Sfeir_B

00:06:50

Overlapping

552

-

Sfeir_B – SFEIR2

00:01:57

Overlapping

552

-

SFEIR3 – Sfeir_A

00:01:49

Overlapping

552

-

Sfeir_A – SFEIR2

00:01:48

Overlapping

552

-

SFEIR2 – Sfeir_B

00:08:51

Overlapping

552

-

ROUEIS3 – Mar Mikhael_C

00:09:37

69

-

Saki Hadath_C – SFEIR2

00:08:05

Overlapping

-

MIKAEL2 – Hadath_C

00:06:10

256

2,452

1,354

13.17

2,108

-

Nabatieh_C – HAROUF3

00:07:02

2,850

32,280

17,565

149.84

2,781

-

MIKAEL3 – Haret Hreik_A

00:00:30

Overlapping

859

-

Haret Hreik_A – HARA2

00:01:35

Overlapping

88

-

HARA2 – Mar Mikhael_C

00:00:21

Overlapping

885

Yes

Saki Hadath_C – SFEIR2

00:00:55

Overlapping

1,396

-

Haret Hreik-II_A – HARA3

00:09:18

Overlapping

692

-

Mar Mikhael_C – HARA2

00:05:30

Overlapping

885

-

MIKAEL2 –BorjBrajneh-II_A

00:04:18

1,065

4,411

2,738

38.20

1,900

-

BorjBrajneh-II_A – MEA1

00:02:01

547

6,036

3,292

97.93

2,280

-

KHALDE1 – Barja_C

00:07:34

11,019

18,643

14.831

117.60

16,477

Yes

Mar Mikhael_C – MIKAEL3

00:00:04

Overlapping

-

Borj Brajneh_A – BIRABD3

00:00:41

98

18 August 2020

Longest distance
between coverage
areas (metres)

3,123

Average distance
between coverage
areas (metres)

1,596

Necessary speed of
travel (km/h) for
longest distance

9.96

Distance
between cell
towers

424

1,396

156

1,291

695

60.98

1,110

R334626

PUBLIC

No.

Date

71

09/04/2004

72

10/04/2004

73

10/04/2004

74

10/04/2004

75

10/04/2004

76

10/04/2004

77

10/04/2004

78

10/04/2004

79

13/04/2004

80

14/04/2004

81

14/04/2004

82

16/04/2004

83

16/04/2004

84

17/04/2004

85

17/04/2004

STL-11-01/T/TC
F3839/A06/20200818/R331945-R334626/EN/dm

Start
time

End
time

Mobile

Call
/
SMS

Start cell

End cell

10:56:39

10:56:56

669

Call

-

MEA1

11:00:53

11:01:31

165

Call

Ain Sikkeh_B

-

11:56:32

11:56:52

669

Call

MIKAEL3

MIKAEL3

12:03:38

12:05:02

165

Call

Mar Mikhael_C

-

12:03:38

12:05:02

165

Call

Mar Mikhael_C

-

12:09:23

12:10:08

669

Call

-

ROUEIS3

17:08:42

17:09:44

165

Call

Nabatieh_C

-

17:11:30

17:11:45

669

Call

HAROUF1

HAROUF1

17:35:39

17:37:22

669

Call

-

HAROUF1

17:41:23

17:42:49

165

Call

Nabatieh_C

-

17:41:23

17:42:49

165

Call

Nabatieh_C

-

17:45:50

17:47:01

669

Call

-

NABATI1

18:27:40

18:28:12

669

Call

NABATI1

NABATI1

18:30:31

18:30:56

165

Call

Nabatieh_C

-

20:23:17

20:23:36

165

Call

Nabatieh_C

-

20:25:14

20:27:43

669

Call

-

HAROUF1

11:47:25

11:47:38

165

Call

Sfeir_B

-

11:48:20

11:49:52

669

Call

SFEIR2

SFEIR2

09:06:29

09:06:29

165

SMS

Tyre_C

-

09:13:55

09:14:43

669

Call

SOUR3

SOUR3

10:16:21

10:17:34

669

Call

MAAROB1

MAAROB1

10:20:01

10:20:55

165

Call

Ansar_B

-

12:36:21

12:36:31

669

Call

MIKAEL3

MIKAEL3

12:43:52

12:45:10

165

Call

Mar Mikhael_C

-

20:51:21

20:51:44

669

Call

SFEIR2

SFEIR2

20:58:40

20:58:59

165

Call

Hazmiyeh-II_B

-

09:49:37

09:50:13

669

Call

SFEIR3

SFEIR3

09:52:28

09:53:12

165

Call

Sfeir_B

-

09:52:28

09:53:12

165

Call

Sfeir_B

-

09:53:48

09:54:11

669

Call

SFEIR3

SFEIR3

Case No. STL-11-01/T/TC

2641 of 2641

Overlap
in calls?

Relevant pair of cell sectors

Shortest known
time between cell
sector use

Shortest distance
between coverage
areas (metres)

Longest distance
between coverage
areas (metres)

Average distance
between coverage
areas (metres)

Necessary speed of
travel (km/h) for
longest distance

Distance
between cell
towers

-

MEA1 – Ain Sikkeh_B

00:03:57

31

8,314

4,173

63.38

1,542

-

MIKAEL3 – Mar Mikhael_C

00:06:46

Overlapping

-

Mar Mikhael_C – ROUEIS3

00:06:30

69

3,123

1,596

14.73

424

-

Nabatieh_C – HAROUF1

00:02:48

1,192

36,401

18,797

402.78

2,781

-

HAROUF1 – Nabatieh_C

00:04:01

1,192

36,401

18,797

280.78

2,781

-

Nabatieh_C – NABATI1

00:05:38

Overlapping

922

-

NABATI1 – Nabatieh_C

00:02:19

Overlapping

922

-

Nabatieh_C – HAROUF1

00:04:26

1,192

-

Sfeir_B – SFEIR2

00:00:55

Overlapping

552

-

Tyre_C – SOUR3

00:07:26

Overlapping

371

-

MAAROB1 – Ansar_B

00:02:27

Overlapping

11,519

-

MIKAEL3 – Mar Mikhael_C

00:07:21

Overlapping

156

-

SFEIR2 – Hazmiyeh-II_B

00:06:56

Overlapping

361

-

SFEIR3 – Sfeir_B

00:02:15

Overlapping

552

-

Sfeir_B – SFEIR3

00:01:20

Overlapping

552

18 August 2020

156

36,401

18,797

254.39

2,781

